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MEMO RAND UM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

July 19, 1983 

FRED F. FIELDING 

JOHN G. ROBERTS~ 

Resale Price Maintenance Letters 

Some time ago we requested the Justice Department to prepare 
a response to a letter to the President from Congressman 
Goodling expressing concern about the Antitrust Division's 
stance on resale price maintenance. Justice has now provided 
a draft, for your signature. Justice provided the same 
draft to Legislative Affairs, in response to a request for a 
draft reply to a similar incoming letter from Congressman 
Annunzio. Legislative Affairs would like our approval of 
that draft reply. 

I think both replies should be over Ken Duberstein's signature, 
since they are in response to legislative mail and not par
ticularly within the expertise of our office. I have edited 
Justice's proposals, and have also prepared a transmittal 
memorandum to Duberstein. 

I have changed Justice's proposed draft in two major ways: 
First, Justice proposed to send with its letter a copy of 
its brief filed before the Supreme Court in Monsanto v. 
Spray-Rite. I think it inadvisable for a reply from the 
White House to contain such material, or as a general matter 
to link our response on a general question to a specific, 
pending lawsuit. I have instead added a sentence on the 
pro-competitive aspects of resale price maintenance, taken 
from the brief, to the letter. 

I have also deleted a reference to the Antitrust Division's 
bid-rigging prosecutions. This bit of touting is completely 
unrelated to the subject at hand. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

July 19, 1983 

MEMORANDUM FOR KEN DUBERSTEIN 

FROM: 

SUBJECT: 

ASSISTANT TO THE PRESIDENT 
FOR LEGISLATIVE AFFAIRS 

FRED F. FIELDING Ori • 5igned by FFF 
COUNSEL TO THE PRES ENT 

Resale Price Maintenance Letters 

Some time ago Congressman Goodling and Congressman Annunzio 
wrote separate letters, to the President and to you, respec
tively, expressing concern over the Antitrust Division's 
views on resale price maintenance. The Department of 
Justice has now provided a draft reply to Goodling, for my 
signature, and has provided a draft reply to Annunzio to 
your office. Charlie Ponticelli of your office has asked 
for our views on the Annunzio reply. Since this is Congres
sional mail and not particularly within the area of expertise 
of the Counsel's Office, I think it would be appropriate for 
both replies to go out over your signature. Our office has, 
however, edited Justice's proposed replies as indicated on 
the attached drafts, and we have no objection to them as 
edited. 

FFF:JGR:ph 7/19/83 
cc: FFFielding / 

JGRoberts V 
Subject 
Chron. 
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Honorable Bill Goodling 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Goodling: 

DRAFT 

This is in response to your letter ef April ze, 1983 to the 

President expressing your concerns about the Department of 

Justice's views regarding resale price maintenance. 

I understand that William F. Baxter, Assistant Attorney 

General in charge of the Antitrust Division, wrote to you on 

this subject on October 27, 1982, in response to a letter you 

forwarded to the Department of Justice from Mr. Donald W. 

Harvey, Director of Governmental Affairs, McCrory Stores, York, 

Pennsylvania. &Kplaiaiag the Division's baeie enforcement 

appcoactt. This letter briefly supplements that response. 

The position taken by the Department of Justice with regard 

to resale price maintenance rests on two key considerations: 

its evaluation of whether or not {and, if so, under what 

circumstances) resale price maintenance has harmful economic 

consequences inconsistent with the aims and purposes of the 

antitrust laws, and the proper allocation of the Department's 

own enforcement resources. 



'' '. 

Based on its analyses and studies, the Department's 

Antitrust Division has concluded that resale price maintenance 

agreements differ fundamentally in their economic consequences 

from price fixing agreements between competitors and other 

types of cartel arrangements, which in most instances serve no 

useful economic function whatever and are almost invariably 

harmful to the public interest. For this reason the courts 

properly hold price fixing between competitors and other 

arrangements to be "per se" unlawful under the antitrust laws. 

By contrast, resale price maintenance agreements can in a 

number of situations serve desirable economic ends consistent 

with the aims and purposes of the antitrust laws. The 

Department believes that resale price maintenance should not 

treated as a "per se" violation of the antitrust laws but 

should be judged under the "rule of reason" standard applicable 

to most restrictive business arrangements, including other 

types of vertical restraints. The present court-developed rule 

that resale price maintenance is "per se" unlawful has the 

undesirable consequence that the courts cannot draw a 

distinction between those arrangements that serve an 

economically desirable purpose and those that do not: all are 

condemned alike. 

Another undesirable consequence of the "per se" rule as 

currently applied in resale price maintenance cases is that in 

many instances dealers whose distributorships have been 

terminated by a manufacturer, on grounds wholly unrelated to 
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resale price maintenance, have in court challenged the 

termination on the asserted ground that the true reason for the 

termination was the dealer's supposed failure to adhere to the 

manufacturer's suggested resale prices. In some instances, 

relying on this argument, dealers have challenged various 

conventional distribution arrangements, such as drop shipment 

programs, that by their terms did not deal with resale prices 

at all. Thus, the "per se" rule has been invoked to jeopardize 

the legality of business arrangements that in fact do not 

involve resale price maintenance. Adoption of the "rule of 

reason" standard would greatly limit such spurious challenges 

since the challenging party would be required to prove 

specifically the anticompetitive effects of the alleged 

restraints. 

'Phese points are spelled out in greater detail in a btief 

S-\lbmitted by the Department of Justice a few weeks ago te the 

S~preme Court ef tae anited States, in tbe case nf Moosaoto 'JI-... 

,S.ptav Rite, in which the Dep.actroeot urged the court to adapt 

~e--- 11 .cule of reason" approacb in adjudicating resale price 

maintenance eases. I enclose herewith a copy of the ~cief. 

The second key consideration underlying the Department of 

Justice's position in this matter is the belief that the 

Department should concentrate its enforcement resources on 

challenging activities that have an unequivocally harmful 

effect on consumers and on the economy, and where enforcement 

- 3 -
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of the law by private action is often handicapped because the 

conspiring parties effectively conceal their wrongful conduct. 

Horizontal price fixing, bid rigging, and other cartel 

activities fall into this category.~/ Por the reasons stated 

ia this letter ana in the euclosed brief, the Antit~uea.t 
= 

Division believes that resale price maintenance does not have 

an unequivocally harmful effect, but to the contrary can in 

many instances serve a desirable economic objective. Further, 

resale price maintenance agreements in general cannot be 

effectively concealed by the parties. so that in most cases 

persons adversely affected by such an agreement will be aware 

of its existence and can seek relief by bringing a private 

lawsuit. thereby diminishing the need for action by the 

Department of Justice. 

We wish to make clear that the Antitrust Division rejects 

the view that resale price maintenance should always be deemed 

lawful. Its position is that the legality of resale price 

maintenance ought to be determined on the basis of whether or 

not that practice has. or threatens to have. significant 

~I i!f role that tie Antitrust ivision•s enfor 
acti 1ties have ~ied in dire ly benefitting e public 
thr ugh the eli · nation of u awful bid riggi in the road / 

struction i ustry. a se or of the econo yin whic~t 
itrust Div·sion has bee quite active i recent years is 
cussed i a recent ar cle appearing i the Wall St et 

Journal. a copy of whic is enclosed he with. 

- 4 -



anticompetitive effects in the context of the particular 

factual situation in whic~ it is employed. The same legal 

principle is currently applied by the courts in adjudicating 

the lawfulness under the antitrust laws of other types of 

vertical restraints. 

In his public statements Mr. Baxter has repeatedly 

confirmed the Division's policy on this subject. In line with 

that policy, the Antitrust Division has not declined to 

investigate alleged incidents of resale price maintenance where 

it appears that significant competitive harm may result. When 

such instances are brought to the attention of the Antitrust 

Division, it is prepared to review them for possible 

enforcement action. 

We hope that this informationr and the materials eaeleeed 

tl.eEevit:-A.. will help~ clarify the Administration• s position on 

this matter and~ dispell any misconceptions that may still 

exist. Please be assured that we are deeply committed to 

vigorous enforcement of the antitrust laws against all 

practices that are truly harmful to consumers. 
Wdl, Jes f w,".sl.e.1

1 
OQ behalf of the Presideat., I taank you foe wciting. 

Sincerely -¥Ours .. 
:J 

PTed F. Fielding 
Gottusel to th:e Preside.ct 
/<t!1111c.fl. l'1 . /)vJf!,,.S-fc,•..., 

,4~,---~ -¼,J.. "f. -ft. e. l',-e., ,---,1 f!..A f 
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Honorable Frank Annunzio 
House of Representatives 
Washington. D.C. 20515 

Fr~: 

DRAFT.--

Dear 81a,• Hllill!lli AIIIZGIISil& 

°1 "'r rC.u-
This is inAresponse· to your letter 1€ Drsil i8, 1383 •• 

11eamsth u. 9\iaa • sttci n. f!a11is•s21t to ••a ams I Past !1• 

-:-:=-i••·-- - ...... , .- ... - - . relating the concerns expressed to you by 

Robert J. Cole, Assistant Corporate Counsel for Sportsmart, 

Inc., about the Department of Justice's views regarding resale 

price maintenance. 

I understand that Thaddeus Garrett, Jr •• a former Assistant 

to Vice President Bush, wrote to Mr. L.J. Hochberg, President 

of Sportsmart, Inc., on December 7, 1982, explaining the 

Division's basic enforcement approach. This letter briefly 

supplements that response. 

The position taken by the Department of Justice with regard 

to resale price maintenance rests on two key considerations: 

its evaluation of whether~, Ro~ (and, if so, under what 

circumstances) resale price maintenance has harmful economic 

consequences inconsistent with the aims and purposes of the 

antitrust laws, and the proper allocation of the Department's 

own enforcement resources. 



Based on its analyses and studies. the Department's 
• • • • ..... ..... 6.: ..... ; ~ ~; ;·: . • • t... • • 

Antitrust Division has concluded · that · resale price maintenance 
' . . ·. - ' 

agreements differ fundamentally in their economic consequences 

from price fixing agreements between competitors and other 

types of cartel arrangements. which in most instances serve no 

useful economic function whatever and are almost invariably 

harmful to the public interest. For this reason the courts 

properly hold price fixing between competitors and other cartel --~-.. 
arrangements to be "per se" unlawful under the antitrust lawsa 

By contrast. resale price maintenance agreements can in a 

number of situations serve desirable economic ends consistent 

with the aims and purposes of the antitrust laws. The 

Department believes that resale price maintenance should not be c-,~~cr 
,._e,IHre 

treated as a "per se" violation of the antitrust laws but 'r 
f.-,..vl•h-,.3 

should be judged under the II rule of reason" standard applicable ;,.h,,.'-,.J 
"'"-''tty. 

to most restrictive business arrangements. including other 

types of vertical restraints. The present court-developed rule 

that resale price maintenance is "per se" unlawful has the 

undesirable consequence that the courts cannot draw a 

distinction between those arrangements that serve an 

economically desirable purpose and those that do not: all are 

condemned alike. 

Another undesirable consequence of the "per se" rule as 

currently applied in resale price maintenance cases is that in 

many instances dealers whose distributorships have been 

terminated by a manufacturer, on grounds wholly unrelated to 

- 2 -



i:'.(JP~f 
r- ' ~ -; resale price maintenance. have in court challenged the 

termination 

termination 

• • •• .. ;_. 1- ' - • • • .. • • 

· '" - .;,. .!\, --:- ·" . • .. ,_-.. : .. ·~t ~·: .l. ·-,: - · - . . . 

Qd th~ · asserted ground that the true 
_ • 

1 
• ... · . . _ ~ 't ~ --~ 4:', ~ --:. r , d f . ·..; :.:,. ·: ~: :::; ~ 

was the· dealer's supposed failure to 

reason for the .. -. .... \, ;. -
adhere to the 

manufacturer's suggested resale prices. In some instances. 

relying on this argument. dealers have challenged various 

conventional distribution arrangements. such as drop shipment 

programs. that by their terms did not deal with resale prices , 

at all. Thus. the "per se" rule has been invoked to jeopardize 
. . - . .. : . ·:' ··£~ : . .. _.. ' .. -

the legality of business· arrangements that in fact do not 

involve resale price maintenance. Adoption of the "rule of 

reason" standard would greatly limit such spurious challenges 

since the challenging party would be required to prove · . 

specifically the anticompetitive effects of the alleged 

restraints. 

~beae points ace &palled e~t ia !£Cate£ detail in a biiei: 

~hmitted by tbe BepaEtmeat ef J~stiee a fe• weeks ago to the 

Supcema Co~rt ef tae United States, ia tbe ease ef MeA&aAto v. 

Spray aite, iD waie~ tae Bepaitment ur§ed t~e CetiEt to adovt 

t~e "rule of reason" approach 1n adJud1cattng resale price 

mainteftanee eases.[! eneleee aarewitb a Q8P¥ ef tae QCiaf~ 

The second key consideration underlying the Department of 

Justice's position in this matter is the belief that the 

Department should concentrate its enforcement resources on 

challenging activities that have an unequivocally harmful 

effect on consumers and on the economy. and where enforcement 

- 3 -



of the law by private action is often handicapped because the 
• ~ • . ,· - . - ... ! • ~ -. , - •• -; . - :. . • ';,;; .;- :. ; :_ -- - • :_ ... "- '-' 

conspiring parties · eff~ctively conceal their wrongful conduct. . . . 
. . . . - ~ . .. - · 

Horizontal price fixing, bid rigging, and other cartel 
;,-:-· 

activities fall into this category.'~ Pe~ the re.aona stat~d 

¼II-- r h ; • !h:t:=aE-a o&+l1El;;he e m:J..os ed=-bri wt thEt Antitrust 

Division believes that resale price maintenance does not have 

an unequivoc~lly harmful effect~t;~he co~traryJca~ wa 
. I.Nu ~ ~~. 

manJ .iaataacea serve a desirable economic objective~ Further, · .\ 
. . 

resale price maintenance agreements in general cannot be 

effectively concealed - by the parties, so that in most cases 

persons adversely affected by such an agreement will be aware 

of its existence and can seek relief by_bringing a private 

lawsuit, thereby diminishing the need for action by the 

Department of Justice. 

We wish to .make clear that the Antitr~st Division rejects 

the view that resale price maintenance should always be deemed 

lawful. Its position is that the legality of resale price 

maintenance ought to be determined on the basis of whether~ 

~ that practice has, or threatens to have, significant 

... 

r--.,, The role that the Antitrust Division's enforcement 7 I activities have played in directly benefitting the public \ c,--
\ 

through the elimination of unlawful bid rigging in the road \ / 
1 construction industry, a sector of the economy in which the \ 
\ Antitrust Division has been quite active in recent years,~·s \ 
: discussed in a recent article appearing in the Wall Street 

Journal, a copy of which is enclosed herewith. 

- 4 -



anticomp~~itiv~ _ effects in the context of the particular 
... ,;' ..1 ~;":.! • :~ . ' ~ -? ., . -. . -- _, ~ . ., . . • 

factuaL ·situation, in which it is employed. The same legal 
. . - . 

principle is currently applied by the courts in adjudicating 

the lawfulness under the antitrust laws of other types of 
\ :· .. ~ • . 

vertical restraints. 

In his public statements,william F. Baxter. the Assistant 

Attorney General in charge of the Antitrust Division. has 

repeatedly __ confirm~d the Division• a policy on this subject. In 

line with that policy •. the Antitrust Division has not declined 

to investigate alleged incidents of resale price maintenance 

where it appears that significant competitive harm may result. 

When such instances are brought to the attention of the 

Antitrust Division. it is prepared to review them for possible 

enforcement action. 

We hope that this information~d the material& eaeleaed 

-J@.l;r•i~hr;ill help to clarify the Administration's position on 

this matter and to dispell any misconceptions that may still 

exist. Please be assured that we are deeply committed to 

vigorous enforcement of the antitr~st laws against all 

practices that are truly harmful to consumers. 
~ ~ t. u • « A~ 

en belnJf of tbe P:reaidsent. I thank you rot w1iti11g. 

Sincerely_) ¥411 rs, 

.. 
n-&d i', i'ieldia§' 
eo~asel te tAa Preaideftt 

-8Re 1 e B'd:£-e.e-
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for Legislative Affairs 
The White House 
Washington, D.C. 20500 

Dear Ken: 

April 20, 1983 
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· .\ ... .. . . 

Mr. Robert J. Coles Assistant Corporate Counsel for Sport:mart Inc., 
a business located in the 11th Congressional District of Illinois which 
I represent, recently contacted me to express his company's concern. 
about the "developing trend on the part of manufacturers of a variety 
of mass merchandised products to keep products from 'price cutting' 
retailers," and to outline his company's "strong opposition to any 
retreat from the well settled principle that re-sale price maintenance 
constitutes a per se violation of Federal antitrust law.~ 

Mr. Cole stated that his company had contacted the Department of 
Justice concerning these violations, and the Department has taken the 
position that there has been no infraction of the law, and therefore 
has not taken any action to stop this practice. 

I would be most appreciative if you would give Mr. Cole's views 
your most thorough consideration, and also let me know on his behalf, 
what steps are being taken by the President to make sure that the Federal 
antitrust laws regarding resale price maintenance are being enforced 
by the Department of Justice. :.; 

Thank you for your cooperation and assistance in this matter. 

FA/dab 

Sincerely, 

FRANK ANNUNZIO 
Member of Congress 
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The Deputy Attorney General 

MEMORANDUM 

TO: 

FROM: 

U.S. Department of Justice 

Office of the Deputy Attorney General 

Washington, D.C. 20530 

June 27, 1983 

Fred F. Fielding 
Counsel to the President 

Edward 
Deputy 

Pursuant to your request, I am attaching a draft 
response prepared by the Antitrust Division to the letter you 
received from Rep. Goodling concerning the Department of 
Justice position on resale price maintenance. 

Attachment 
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THE WHITE HOUSE 

WASHINGTON 

May 19, 1983 

MEMORANDUM FOR EDWARD C. SCHMULTS 
DEPUTY ATTORNEY GENERAL 

FROM: 

SUBJECT: 

DEPARTMENT OF JUSTICE 
Orig signed bv FFF 

FRED F. FIELDING . ~ 
COUNSEL TO THE PRESIDENT 

Letter from Congressman Goodling on 
Department of Justice Antitrust Enforcement 

I would appreciate it if the Antitrust Division could 
prepare a draft response to the above-referenced letter, for 
my signature. Since this issue has surfaced before, I 
assume that division has the substance of a response readily 
available. 

Many thanks. 

FFF:JGR:aw 5/19/83 

cc: FFFielding 
JG Roberts 
Sub j . 
Chron 
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Honorable Bill Goodling 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Goodling: 

DRAFT 

This is in response to your letter of April 28, 1983 to the 

President expressing your concerns about the Department of 

Justice's views regarding resale price maintenance. 

I understand that William F. Baxter, Assistant Attorney 

General in charge of the Antitrust Division, wrote to you on 

this subject on October 27, 1982, in response to a letter you 

forwarded to the Department of Justice from Mr. Donald W. 

Harvey, Director of Governmental Affairs, McCrory Stores, York, 

Pennsylvania, explaining the Division's basic enforcement 

approach. This letter briefly supplements that response. 

The position taken by the Department of Justice with regard 

to resale price maintenance rests on two key considerations: 

its evaluation of whether or not (and, if so, under what 

circumstances) resale price maintenance has harmful economic 

consequences inconsistent with the aims and purposes of the 

antitrust laws, and the proper allocation of the Department•s 

own enforcement resources. 



Based on its analyses and studies, the Department's 

Antitrust Division has concluded that resale price maintenance 

agreements differ fundamentally in their economic consequences 

from price fixing agreements between competitors and other 

types of cartel arrangements, which in most instances serve no 

useful economic function whatever and are almost invariably 

harmful to the public interest. For this reason the courts 

properly hold price fixing between competitors and other cartel 

arrangements to be "per se" unlawful under the antitrust laws. 

By contrast, resale price maintenance agreements can in a 

number of situations serve desirable economic ends consistent 

with the aims and purposes of the antitrust laws. The 

Department believes that resale price maintenance should not be 

treated as a "per se" violation of the antitrust laws but 

should be judged under the ••rule of reason" standard applicable 

to most restrictive business arrangements, including other 

types of vertical restraints. The present court-developed rule 

that resale price maintenance is "per se 11 unlawful has the 

undesirable consequence that the courts cannot draw a 

distinction between those arrangements that serve an 

economically desirable purpose and those that do not: all are 

condemned alike. 

Another undesirable consequence of the 11 per se 11 rule as 

currently applied in resale price maintenance cases is that in 

many instances dealers whose distributorships have been 

terminated by a manufacturer, on grounds wholly unrelated to 
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resale price maintenance. have in court challenged the 

termination on the asserted ground that the true reason for the 

termination was the dealer's supposed failure to adhere to the 

manufacturer's suggested resale prices. In some instances. 

relying on this argument. dealers have challenged various 

conventional distribution arrangements. such as drop shipment 

programs, that by their terms did not deal with resale prices 

at all. Thus. the "per se" rule has been invoked to jeopardize 

the legality of business arrangements that in fact do not 

involve resale price maintenance. Adoption of the "rule of 

reason" standard would greatly limit such spurious challenges 

since the challenging party would be required to prove 

specifically the anticompetitive effects of the alleged 

restraints. 

These points are spelled out in greater detail in a brief 

submitted by the Department of Justice a few weeks ago to the 

Supreme Court of the United States. in the case of Monsanto v. 

Spray-Rite. in which the Department urged the Court to adopt 

the "rule of reason" approach in adjudicating resale pric~ 

maintenance cases. I enclose herewith a copy of the brief. 

The second key consideration underlying the Department of 

Justice's position in this matter is the belief that the 

Department should concentrate its enforcement resources on 

challenging activities that have an unequivocally harmful 

effect on consumers and on the economy, and where enforcement 
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of the law by private action is often handicapped because the 

conspiring parties effectively conceal their wrongful conduct. 

Horizontal price fixing, bid rigging, and other cartel 

activities fall into this category.~/ For the reasons stated 

in this letter and in the enclosed brief, the Antitrust 

Division believes that resale price maintenance does not have 

an unequivocally harmful effect, but to the contrary can in 

many instances serve a desirable economic objective. Further, 

resale price maintenance agreements in general cannot be 

effectively concealed by the parties, so that in most cases 

persons adversely affected by such an agreement will be aware 

of its existence and can seek relief by bringing a private 

lawsuit, thereby diminishing the need for action by the 

Department of Justice. 

We wish to make clear that the Antitrust Division rejects 

the view that resale price maintenance should always be deemed 

lawful. Its position is that the legality of resale price 

maintenance ought to be determined on the basis of whether or 

not that practice has, or threatens to have, significant 

~/ The role that the Antitrust Division's enforcement 
activities have played in directly benefitting the public 
through the elimination of unlawful bid rigging in the road 
construction industry. a sector of the economy in which the 
Antitrust Division has been quite active in recent years, is 
discussed in a recent article appearing in the Wall Street 
Journal, a copy of which is enclosed herewith. 
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anticompetitive effects in the context of the particular 

factual situation in which it is employed. The same legal 

principle is currently applied by the courts in adjudicating 

the lawfulness under the antitrust laws of other types of 

vertical restraints. 

In his public statements Mr. Baxter has repeatedly 

confirmed the Division's policy on this subject. In line with 

that policy, the Antitrust Division has not declined to 

investigate alleged incidents of resale price maintenance where 

it appears that significant competitive harm may result. When 

such instances are brought to the attention of the Antitrust 

Division, it is prepared to review them for possible 

enforcement action. 

We hope that this information, and the materials enclosed 

herewith, will help to clarify the Administration's position on 

this matter and to dispell any misconceptions that may still 

exist. Please be assured that we are deeply committed to 

vigorous enforcement of the antitrust laws against all 

practices that are truly harmful to consumers. 

On behalf of the President, I thank you for writing. 

Sincerely yours, 

Fred F. Fielding 
Counsel to the President 

Enclosures 
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Honorable Frank Annunzio 
House of Representatives 
Washington. D.C. 20515 

Fr~: 

DRAFT ... 

Dear 1111,1:eoa~n A:munziec 
oc.tr 11.er 

This is inAresponse · to your letter cf !p5il i8. 1383 •• 

its.me th H, l)ua1usts5 a. 1u•i••a21t to ••a a• a I B<!!t ie• 

:o:::.JI•·· .... - ~ ...... , .- 'D .. - _ ~ • • relating the concerns expressed to you by 

Robert J. Cole. Assistant Corporate Counsel for Sportsmart. 

Inc .• about the Department of · J.ustice' s views regarding resale 

price maintenance. 

I understand that Thaddeus Garrett. Jr .• a former Assistant 

to Vice President Bush, wrote to Mr. L.J. Hochberg, President 

of Sportsmart, Inc., on December 7. 1982, explaining the 

Division's basic enforcement approach. This letter briefly 

supplements that response. 

The position taken by the Department of Justice with regard 

to resale price maintenance rests on two key considerations: 

its evaluation of whether or not (and, if so, under what 

circumstances) resale price maintenance has harmful economic 

consequences inconsistent with the aims and purposes of the 

antitrust laws, and the proper allocation of the Department's 

own enforcement resources. 



Based on its analyses and studies. the Department's 
. ·. '\ ~· ~,: .... t .. ~~ ~·- \_ '•. • • 

Antitrust Division has concluded that resale price maintenance .. 
·, ~ . . .. ~ . . .... 

agreements differ fundamentally in their economic consequences 

from price fixing agreements between competitors and other 

types of cartel arrangements, which in most instances serve no 

useful economic function whatever and are almost invariably 

harmful to the public interest. For this reason the courts 

properly hold price fixing between competitors and other cartel 

arrangements to be "per se" unlawful under the antitrust laws. 

By contrast. resale price maintenance agreements can in a 

number of situations serve desirable economic ends consistent 

with the aims and purposes of the antitrust laws. The 

Department believes that resale price maintenance should not be 

treated as a "per se" violation of the antitrust laws but 

should be judged under the "rule of reason" standard applicable 

to most restrictive business arrangements. including other 

types of vertical restraints. The present court-developed rule 

that resale price maintenance is "per se" unlawful has the 

undesirable consequence that the courts cannot draw a 

distinction between those arrangements that serve an 

economically desirable purpose and those that do not: all are 

condemned alike. 

Another undesirable consequence of the "per se" rule as 

currently applied in resale price maintenance cases is that in 

many instances dealers whose distributorships have been 

terminated by a manufacturer, on grounds wholly unrelated to 
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resale price maintenance, have in court challenged the 
• ~- r._ • -,. ·-· .: t'• .. ~- ·~r ~ :.. _ ... / :· .;_ 

termination Qri the asserted ground that the true reason for the 
.,\ , ', . -~ ' ' . -• -

• • I"" ; ··-. • - ~ 

termination was th~- dealer's· supposed failure to adhere to the 

manufacturer's suggested resale prices. In some instances. 

relying on this argument, dealers have challenged various 

conventional distribution arrangements, such as drop shipment 

programs, that by their terms did not deal with resale prices 

at all. Thus, the "per se" rule has been invoked to jeopardize 
..... -.... . . . 

the legality of business ··arrangements that in fact do not 

involve resale price maintenance. Adoption of the "rule of 

reason" standard would greatly limit such spurious challenges 

since the challenging party would be required to prove 

specifically the anticompetitive effects of the alleged 

restraints. 

These points are spelled out in great~r detail in a brief 

submitted by the Department of Justice a few weeks ago to the 

Supreme Court of the united States, in the case of Monsanto v. 

Spray-Rite, in which the Department urged the court to adopt 

the "rule of reason" approach in adjudicating resale price 

maintenance cases.[! enclose herewith a copy of the brief"] 

The second key consideration underlying the Department of 

Justice's position in this matter is the belief that the 

Department should concentrate its enforcement resources on 

challenging activities that have an unequivocally harmful 

effect on consumers and on the economy, and where enforcement 
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of the law by private action is often handicapped because the 

conspiring parties . effectively _concea{ their ~~o~giu1 . ~~~duct. 
. . 

Horizontal price fixing. bid rigging: ~nd other cartel 
~ -

activities fall into this category.'~ f'or the reasons st·a-t·ed 

m t b ; a 9.1-e:t:Qmn&i.lihci.the e ltd.vs ed=bP-ive;: ~ Antitrust 

Division believes that resale price maintenance does not have 

an unequivocally harmful effect~t~~he co~traryJca~ iril 
t.M., ~ ~~. 

maa3 instanc@s serve a desirable economic objective~ Further. ~~ ... . -. :·'. ' 

resale price maintenance agreements in general cannot be 

effectively concealed by the parties. so that in most cases 

persons adversely affected by such an agreement will be aware 

of its existence and can seek relief by_bringing a private 

lawsuit. thereby diminishing the need for action by the 

Department of Justice. 

We wish to .make clear that the Antitr~st Division rejects 

the view that resale price maintenance should always be deemed 

lawful. Its position is that the legality of resale price 

maintenance ought to be determined on the basis of whether or 

not that practice has. or threatens to have. significant 

(
,,--_I The role that the Antitrust Division's enforcement 7 

activities have played in directly benefitting the public \ Jq----.. 
\. through the elimination of unlawful bid rigging in the road \ 

construction industry. a sector of the · economy in which the \ 
\ \ Antitrust Division has been quite active in recent years. is \ 

discussed in a recent article appearing in the Wall Street \ 
Journal, a copy of which is enclosed herewith. / 
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anticompetitiv~ effects in the context of the particular 
1/ ) :~?--~~: ·1.:- ; • ~, ~ ,V" • o p • • • 

factual situation in w~ich it is employed. The same legal 

principle is currently applied by the courts in adjudicating 

the lawfulness under the antitrust laws of other types of 
I •• ;, ~-

Vertical restraints. 

In his public statements,william F. Baxter. the Assistant 

Attorney General in charge of the Antitrust Division. has 

repeatedly ~onfirm~d the Division's policy on this subject. In 

line with that policy. the Antitrust Division has not declined 

to investigate alleged incidents of resale price maintenance 

where it appears that significant competitive harm may result. 

When such instances are brought to the attenti~n of the 

Antitrust Division. it is prepared to review them for possible 

enforcement action. 

We hope that this information~d the rnatetials e&elesed 

..b-e:rauithr;;;:'11 help to clarify the Administration's position on 

this matter and to dispell any misconceptions that may still 

exist. Please be assured that we are deeply committed to 

vigorous enforcement of the antitrust laws against all 

practices that are truly harmful to consumers. 
~ ~t_ U•,.A~ 

en bes-J t of tbe P:resid-ent. I thar,k: you rot wt i ting. 

Sincerely.) '}"e\iltS, 

.. 
nad i', i'ieldiag 
e<>uftsel te tRa Presi4e-Bt 

~fteloeug,ee, 

•·. 
' 



MEMORANDlTM 

T H E W HJ TE H OllSE 

W ASHINGTO!'i 

August 9, 1983 

MEMORANDUM FOR FRED F. FIELDING I 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Resale Price Maintenance Correspondence 

B.M. Fauber, Chairman of the Board of K Mart Corporation, 
wrote the President on April 4 to complain about the Anti
trust Division's position that resale price maintenance 
should not be considered a per se violation of the antitrust 
laws. On April 19 the letter was referred to Commerce; on 
April 28 it was referred to Justice, with a cover note 
requesting a direct reply within nine days. Instead of 
replying, Justice waited until June 21 to send back to the 
White House a copy of the boilerplate resale price 
maintenance letter, for your signature. This letter was 
prepared some time ago in response to Congressional mail on 
the same subject. (You will recall that we revised those 
letters and forwarded them to Ken Duberstein for sending 
over his signature.) Over one month later, on July 25, the 
package was sent to our office. , 

I see no reason for our office to be sending out letters on 
substantive antitrust policy. As indicated in the original 
April 28 referral to Justice, a direct reply to Mr. Fauber 
should come from the responsible agency, in this instance 
Mr. Baxter's Antitrust Division or, if Justice considers it 
appropriate, higher officials at Justice. Of course, by now 
Mr. Fauber surely expects no reply at all to his letter-0f ~--
April 4. Presumably Justice (which held the letter for two 
months) and White House Correspondence (which held Justice's 
draft for another month) thought Mr. Fauber would change his 
mind as he matured. The proposed memorandum to Schmults 
(with copy to Sally Kelly) notes suggested revisions to the 
substance of the draft reply. You approved these changes in 
the draft of this form letter we forwarded to Ken Duberstein. 

Attachment 



THE WHITE HOUSE 

WASH I NGTON 

August 9, 1983 

MEMORANDUM FOR EDWARD C. SCHMULTS 
DEPUTY ATTORNEY GENERAL 
DEPARTMENT OF JUSTICE 

FROM: FRED F. FIELDING Orig. eigned by FFF 
COUNSEL TO THE PRESIDENT 

SUBJECT: Correspondence from B.M. Fauber, 
Chairman of K Mart Corporation, 
Concerning Resale Price Maintenance 

On April 4, 1983, B.M. Fauber, Chairman of the Board of K 
Mart Corporation, wrote the President to complain about the 
Administration's policy with respect to resale price mainte
nance. On April 28 this letter was referred to the Justice 
Department, the action requested being a direct reply within 
nine days. Two months later the Justice Department submitted 
a draft reply for my signature, and that draft has now found 
its way to my office. · 

Since the proposed reply discusses substantive issues of 
antitrust policy, it would seem appropriate for it to be 
sent over the signature of the officials responsible for 
that policy, as contemplated by the April 28 referral. (On 
previous occasions when we have used this draft, it was sent 
over Ken Duberstein's signature since Congressional correspon
dence was involved.) In reviewing the proposed reply, I 
question whether it is desirable to introduce pending 
Supreme Court litigation (the Monsanto~ v. Spray-Rite case) 
into a general discussion, and also whether discussion of 
the bid-rigging cases is at all relevant to Mr. Fauber's 
inquiry. Assuming Mr. Fauber has not lost his interest in 
this subject over the past several months, I am returning 
his letter to you for direct reply. 

cc: Sally Kelley 

FFF:JGR:aw 8/9/83 

cc: FFFielding/JGRoberts/Subj./Chron 
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Mr. B. M. Fauber 
Chairman of the Board 
Kmart Corporation 
International Headquarters 
Troy, Michigan 48084 

Dear Mr. Fauber: 

DRAFT 

This is in response to your letter of April 4, 1983 to the 

President expressing your concerns about the Department of 

Justice's views regarding resale price maintenance. 

I understand that William F. Baxter, Assistant Attorney 

General in charge of the Antitrust Division, wrote to 

Mr. A. Robert Stevenson, Vice President, Government & Public 

Relations of Kmart Corporation, on May 27, 1982, explaining 

the Division's basic enforcement approach. This letter briefly 

supplements that response. 

The position taken by the Department of Justice with regard 

to resale price maintenance rests on two key considerations: 

its evaluation of whether or not (and, if so, under what 

circumstances) resale price maintenance has harmful economic 

consequences inconsistent with the aims and purposes of the 

antitrust laws, and the proper allocation of the Department's 

own enforcement resources. 



Based on its analyses and studies. the Department's 

Antitrust Division has concluded that resale price maintenance 

agreements differ fundamentally in their economic consequences 

from price fixing agreements between competitors and other 

types of cartel arrangements. which in most instances serve no 

useful economic function whatever and are almost invariably 

harmful to the public interest. For this reason the courts 

properly hold price fixing between competitors and other cartel 

arrangements to be "per se" unlawful under the antitrust laws. 

By contrast. resale price maintenance agreements can in a 

number of situations serve desirable economic ends consistent 

with the aims and purposes of the antitrust laws. The 

Department believes that resale price maintenance should not be 

treated as a "per se" violation of the antitrust laws but 

should be judged under the "rule of reason" standard applicable 

to most restrictive business arrangements. including other 

types of vertical restraints. The present court-developed rule 

that resale price maintenance is "per se" unlawful has the 

undesirable consequence that the courts cannot draw a 

distinction _between those arrangements that serve an 

economically desirable purpose and those that do not: all are 

condemned alike. 

Another undesirable consequence of the "per se" rule as 

currently applied in resale price maintenance cases is that in 

many instances dealers whose distributorships have been 

terminated by a manufacturer. on grounds wholly unrelated to 

- 2 -



resale price maintenance. have in court challenged the 

termination on the asserted ground that the true reason for the 

termination was the dealer's supposed failure to adhere to the 

manufacturer's suggested resale- prices. In some instances. 

relying on this argument. dealers have challenged various 

conventional distribution arrangements. such as drop shipment 

programs. that by their terms did not deal with resale prices 

at all. Thus. the "per se" rule has been invoked to jeopardize 

the legality of business arrangements that in fact do not 

involve resale price maintenance. Adoption of the "rule of 

reason" standard would greatly limit such spurious challenges 

since the challenging party would be required to prove 

specifically the anticompetitive effects of the alleged 

restraints. 

These points are spelled out in greater detail in a brief 

submitted by the Department of Justice a few weeks ago to the 

Supreme Court of the United States. in the case of Monsanto v. 

Spray-Rite. in which the Department urged the Court to adopt 

the "rule of reason" approach in adjudicating resale price 

maintenance cases. I enclose herewith a copy of the brief. 

The second key consideration underlying the Department of 

Justice's position in this matter is the belief that the 

Department should concentrate its enforcement resources on 

challenging activities that have an unequivocally harmful 

effect on consumers and on the economy. and where enforcement 

- 3 -



of the law by private action is often handicapped because the 

conspiring parties effectively conceal their wrongful conduct. 

Horizontal price fixing. bid rigging. and other cartel 

activities fall into this category.~/ For the reasons stated 

in this letter and in the enclosed brief. the Antitrust 
I 

Division believes that resale price maintenance does not have 

an unequivocally harmful effect. but to the contrary can in 

many instances serve a desirable economic objective. Further. 

resale price maintenance agreements in general cannot be 

effectively concealed by the parties. so that in most cases 

persons adversely affected by such an agreement will be aware 

of its existence and can seek relief by bringing a private 

lawsuit. thereby diminishing the need for action by the 

Department of Justice. 

We wish to make clear that the Antitrust Division rejects 

the view that resale price maintenance should always be deemed 

lawful. Its position is that the legality of resale price 

maintenance ought to be determined on the basis of whether or 

not that practice has. or threatens to have. significant 

*/ The role that the Antitrust Division's enforcement 
activities have played in directly benefitting the public 
through the elimination of unlawful bid rigging in the road 
construction industry. a sector of the economy in which the 
Antitrust Division has been quite active in recent years. is 
discussed in a recent article appearing in the Wall Street 
Journal. a copy of which is enclosed herewith. 
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of the law by private action is often handicapped because the 

conspiring parties effectively conceal their wrongful conduct. 

Horizontal price fixing. bid rigging~ and other cartel 

activities fall into this category.~/ For the reasons s~ated 

in this letter and in the enclosed brief. the Antitrust 
I 

Division believes that resale price maintenance does not have 

an unequivocally harmful effect. but to the contrary can in 

many instances serve a desirable economic objective. Further. 

resale price maintenance agreements in general cannot be 

effectively concealed by the parties. so that in most cases 

persons adversely affected by such an agreement will be aware 

of its existence and can seek relief by bringing a private 

lawsuit. thereby diminishing the need for action by the 

Department of Justice. 

We wish to make clear that the Antitrust Division rejects 

the view that resale price maintenance should always be deemed 

lawful. Its position is that the legality of resale price 

maintenance ought to be determined on the basis of whether or 

not that practice has. or threatens to have. significant 

~/ The role that the Antitrust Division's enforcement 
activities have played in directly benefitting the public 
through the elimination of unlawful bid rigging in the road 
construction industry. a sector of the economy in which the 
Antitrust Division has been quite active in recent years. is 
discussed in a recent article appearing in the Wall Street 
Journal. a copy of which is enclosed herewith. 



anticompetitive effects in the context of the particular 

factual situation in which it is employed. The same legal 

principle is currently applied by the courts in adjudicating 

the lawfulness under the antitrust laws of other types of 

vertical restraints. 
I 

In his public statements Mr. Baxter has repeatedly 

confirmed the Division's policy on this subject. In line with 

that policy. the Antitrust Division has not declined to 

investigate alleged incidents of resale price maintenance where 

it appears that significant competitive harm may result. When 

such instances are brought to the attention of the Antitrust 

Division. it is prepared to review them for possible 

enforcement action. 

We hope that this information. and the materials enclosed 

herewith. will help to clarify the Administration's position on 

this matter and to dispell any misconceptions that may still 

exist. Please be assured that we are deeply committed to 

vigorous enforcement of the antitrust laws against all 

practices that are truly harmful to consumers. 

on behalf of the President. I thank you for writing. 

Sincerely yours. 

Fred F. Fielding 
Counsel to the President 

Enclosures 
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REF_ERRAL 

0 F F I C E 

APRIL 28, 1983 

I 

TO: DEPARTMENT OF JUSTICE 

ACTION REQUESTED: 
DIRECT REPLY, FURNISH INFO COPY 

DESCRIPTION OF INCOMING: 

ID: 

MEDIA: 

TO: 

FROM: 

135587 

LETTER, DATED APRIL 4, 1983 

PRESIDENT REAGAN 

MR. B. M. FAUBER 
CHAIRMAN OF THE BOARD 
KMART CORPORATION 
INTERNATIONAL HEADQUARTERS 
TROY MI 48084 

SUBJECT: WRITER STATES THAT FEDERAL ANTITRUST 
OFFICIALS WILL DO GREAT HARM TO THE ECONOMY, 
CONSUMERS AND THEIR INDUSTRY IF MANUFACTURERS 
HAVE EFFECTIVE CONTROL OVER THE PRICE .AT 
WHICH THEY SELL MERCHANDISE TO THE PUBLIC 

C, 
r 

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN 
TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, PLEASE TELEPHONE THE 
UNDERSIGNED AT 456-7486. 

RETURN CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE 
(OR DRAFT) TO: 
AGENCY LIAISON, ROOM 91, THE WHITE HOUSE 

SALLY KELLEY 
DIRECTOR OF AGENCY LIAISON 
PRESIDENTIAL CORRESPONDENCE 
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T H E W H I T E 

TO: DEPARTMENT OF COMMERCE 

ACTION REQUESTED: 
APPROPRIATE ACTION 
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ID: 135587 
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REFERRAL 
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TO: 

LETTER, DATED APRIL 4, 1983 

PRESIDENT REAGAN ,..:_: I 

FROM: MR. B. M. FAUBER 
CHAIRMAN OF THE BOARD 
KMART CORPORATION 
INTERNATIONAL HEADQUARTERS 
TROY MI 48084 

SUBJECT: WRITER STATES THAT FEDERAL ANTITRUST 
OFFICIALS WILL DO GREAT HARM TO THE ECONOMY, 
CONSUMERS AND THEIR INDUSTRY IF MANUFACTURERS 
HAVE EFFECTIVE CONTROL OVER THE PRICE AT 
WHICH THEY SELL MERCHANDISE TO THE PUBLIC 

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN 
TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, PLEASE TELEPHONE THE 
UNDERSIGNED AT 456-7486. 

RETURN CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE 
(OR DRAFT) TO: 
AGENCY LIAISON, ROOM 91, THE WHITE HOUSE 

SALLY KELLEY 
DIRECTOR OF AGENCY LIAISON 
PRESIDENTIAL CORRESPONDENCE 
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Oll1 ce ol 

Kmart Corporation 
International H eadquarte r s 

Troy , Michi gan 48084 

The Chairman ot the Board 

President Ronald Reagan 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, D.C. 20500 

Dear Mr. President: 

April 4, 1983 
I 

Federal antitrust officials will do great harm to the economy, 
consumers and our industry if manufacturers have effective control over the 
price at which we sell merchandise to the public. 

Your Administration in the past has been committed to free markets 
and against judicial activism. In 1975, you spoke (a copy of which is 
attached) against fair trade laws which were subsequently discredited by the 
Congress under the Ford Administration. Current actions by federal 
antitrust officials amount to a revisitation of this same old issue. 

On February J2_, _J.9.B2.. _J wrote you about my concern on Resale Price 
Maintenance (see attached). To date the Administration has not told federal 
antitrust officials that it supports keeping Resale Price Maintenance 
illegal per se. 

As a retailer, we need to have the continued freedom to compete in 
bringing consumers the products they want at the prices they can afford. 

Very truly yours, 

--7 7 .· ·~//2· -«~~ t--_ 
_j,/'· B. M. Fauber" 

Encls. 
cc: Mr. R. E. Dewar 
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Kmart Co r porat i on 
I nterna tio na l H ea dquarters 

Tro y . M i c h iga n 48084 

011,c e ot 

Tf'l e Ch a .,m an 01 '" • Boi1 n :, 

President Ronald Reagan 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, D. C. 20500 

Dear President Reagan: 

February 12i 1982 

I 

Having been a retailer for more than 40 years, there 
are two fundamental conclusions that I have reached. The first 
is that the American consumer is infinitely capable of deter
mining where they can receive the best value for their money 
for •any product they wish to purchase. They equate best value 
as a combination of what they perceive to be the basic quality 
of the product, the reputation of the retail store providing 
the product and the pric~ of the product. It has also been my 
observation that all other things being equal, the lower the 
price of the product the higher the number of purchases consumers 
will make. 

The second conclusion is that, generally, manufacturers 
tend to believe that their products can be sold at higher retail 
prices than the consumer usually will find acceptable. 

That is the real world. And in the real world, · resale 
price maintenance is almost without exception an attempt by 
manufacturers to improve their profit margins; not by expanding 
output, but by charging the consumer higher prices and thereby 
enabling a trend to exact ever higher cost prices from retailers. 

For your administration to suggest that there is a 
~ole for resale price maintenance in today's marketplace and to 
have your own Assistant Attorney General for Antitrust, 
Mr. William Baxter, refer to the $85 billion a year general 
merchandise discount retailing industry as "free riders" causes 
me the utmost concern. 

Today, the American consumer more than ever is 
extremely price-sensitive, particularly when it comes to making 
purchase decisions for apparel, housewares, leisure-related 
items and the other kinds of products that make up the merchan
dise assortments of the U.S. discount department store industry. 
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President Ronald Reagan Page 2 

They have necessarily had to make significant adjustments in the 
way they allocate their personal income dollars in the last 
several years. We estimate that between 1975 and 1985 the 
proportion of personal income that will be spent on shelter, 
energy and transportation will_ rise from 25 % to 32% of the 
total, while expenditures for food, clothing and general house
hold operations will by necessity be reduced from 40% to 35%. 
It is now estimated that after paying for food, housing, medical 
care, state and local taxes and other essfu ntials, the average 
U.S. consumer has just $1.42 a day left for discretionary. 
purchases. 

Fourtunately for these American consumers, general 
merchandise retailers have been able to substantiallv moderate 
our need to increase prices as compared to the prices consumers 
pay for all items. The Consumer Price Index for all urban 
consumers went up more than 52% between 1975 and 1980, while 
general merchand~se prices, as measured by the Department Store 
Inventory Price Index, increased only 25%. If retail price 
maintenance agreements had been allowed to flourish during this 
1975 to 1980 period as they did in the 1930's, 1940's and 1950's, 
you can rest assured that there would have been very little 
differential between the price increases for general merchandise 
and· the increase in price for all items and services measured by 
the CPI. 

Potential Justice Department intervention through the 
Private Action Program that has been proposed to assist 
suppliers charged with vertical antitrust law violations is 
not a trifling matter. To the American consumer, it would be a 
matter of unparalleled injury. 

bee: Mr. R. E. Dewar ~ 
Mr. A. R. Stevenso 
Mr. J. c. Tuttle 

Yours very truly, 

B. M. FAUBER 
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WSde, conJtructlon pr1ct1 for fedtn.Dy aided 
hlrtJways climbed '3~ bnw te 1m ud 
1980, aceon1.lnr to thr hdrraJ HlJhny Ad
rnlnlJtraUon. By tbr 11!2 fourt!I quutff, 
thoup, they had falltn Delli)' 1n. bun I 
Jdl2i tn sprtnr lJ!IO. 

Jn Texu, tbcaJ 1m cmtrart 111'1J'da for 
ro1d·and-bt1drr proJrc:ts wrrt an anrap cl 
.su nillllon, or n., abovt statr ai,1nttnn, 
tstimates. But In ftsCAl 1181, awards ftrt 
$45.J m.llllon, or H'T., btlow st.alt tstimalts. 
John Jtra.mrr, lht transportatJ011 lt'Cffl&J)' 

n.nla... .Ht says the 11'1n.nlnr ~d an I ntt9l for DHnol,, says that lht stat• w ba.d "the 
flf mimcm urtb-mortnr contract ID ADe- ftrr.t sustalnNS decline" • lllpway ti6ds 
tben, County,_ whJch l.ncludes Pittsbwp. anu th, lll'.ls and that construrUoa tMI 

. wu ~ beJow lht PD m1..Wcm azt1bttrtni In c:ontinulnr to ~11.nt. He says UJltJ 
• t:Stirnm. _ . _ . • • ;::;.. dropped about Z0'7. . bl lht put J .. 

• Ebu lffl, crlmlnaJ rrand Juries Ill 
r:tat.es hnt brr~ratrd h!pway W-flnnf. Thf prict dttJlnn wcm1 ca,t.h,or ~ 

. ~I.Joos 1n 1S of tbo5t states haYf ~ • nrr. U\lll Gov. Scott Natll~ npects lilt
. duc:ed lndl~U ol mort lb.an JJ0 compa- • ml.SN! road work to drive up bfds by•~ Ip 

mes ud n orc:utiYes. Cnimtkm havt ' 10,,. Other statr · offlclah also pre,dict ~ 
Jed to ~ toWini $41 m11Hc111 and amncr- • wtJl rbt u toad and bt1d.rt bwJdlnf tn
oas Ja1l ,en~ · cnun btca~ of nN money from fr&raJ 

• and 1111, psollnr--1.ll rrvrnues. A ftn-ttnl I 
f federal lll nu Lal es tff rct Aprtl I, and 
• . Pkau Twn1 ID Fogt JD, Cobana 1 . 

..... 

... 
\ 

' 
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Slump, Bid-Rigging Prosecutions 
Are Reducing Road~ Building Costs 

Crnati~d 1'rom hgt ts 
DWI)' sates art lncrusinr thttr own lnies. 
Tbf l>tW Jaw means frdtraJ hlffiway ftna.nc 
lnr w111 climb from sug bUl.lClll ln ftscaJ 11182 
to Ill blJIJan bl ftsc&J 1113 and Sll .17 bllli011 
by !1scal "86. 

MlchJ:ui pl1.DJ to mcreue tta ~ 
tract awards to s:m mlllion tn fbc&J 1983 
from SHI mllllon tn ftsc&J 111!2. hr s11 
mcmths, Tuu wtIJ b1plt Ila caitn.ct 
awards to sun mWkm a ~ 

Fnnc1J Franc:ols, t:1rcut!vt dlrf'Ctor of 
tht Amtriu .A.ssoda tiori of £Ute Hf:tway 
I.Dd Transport.aUon Offlclals, &a)'I be n · 
pecu s®'W!Ually ~r cmstructlcm cut, 
lh1s ~ar. And Mr. K~r of Jll1noh &a.)'I, 
·-w,·n pndjuHnr our Mu.rt prosnms ai 
coostrucUori prices ~r 1o tun ap by 
mJdsummer," with I ftYf'-ye&r am,uaJ lnfia•. 
tkcl f1i\ft of ,-,. lo JK. 

£t1JI, nrii tbouiti stalrs han ~ to ID
crust c:ontractlnr. prices ha-nn'I ~ 
ooundtd )"rt. "With tonJtructlon actMty the 
n7 It bu bttn, I don'l lhW: )'t)U'rt f'Olnr to 
hut ru1.nr prk:u for quite a while," 11.11 
Arnold Kupftl1'TWI of Nnr Yort'a Trall5pOl"
taUon ~partmrnl. Ht &a)'I Ills artnCf II 
IUD ~Unr firht to 10 bllh for f"ff1')' pn,J· 
td. lJI IDlno1s, 1nm ftnns bid 011 u &YU
~ projttt. ap from two b PMI. 

In most sates, I Fedtral ff.libway .Ad
mlnlstratkli offld.aJ A)'I, eootracton art 
s.t1lJ "'.matt Interested In sumvaJ lh111 praf
lt&. .. But Louie Pittman, prmdelll of Pm· 
mu Hl(hway Contractlnr Co. of Con)"fff. 
GL, P)'I bids must rile btfort lani er 
''lhrrt art rotnr to bt a Joe of Wluru. •· He 
Sl)'l lut yur WU his company's worst tn H 
)'U1'I. 

Mtlllwblle, I011lt' stat.es Ila n tuni ptt-

autlons to prrwtnt I rtturrencf of ~d r1f· 
finr- TeM~, for ttAmple, mun JnOl"f 
prt-else estlmat~. has ltopptd publlihlJii 
the estimates and ihltldJ thf ldtnUty ol ~ 
ltnUaJ blddtl'l m sprdflc proJKU. nt 
state aho ~ 1 ''tr1rrer" lo alert tM tranJ
portatlon dtpartmtnl to unusually hlfh bids, 
'1)'1 RDbert Fan11. Tcnntsatt'I ln.ni:portl· 
tiorl comml.ulODff. 

Furthennon, Mr. Fa.nu P)'I. CU1trac· 
ton an a.,ytnr to ucll othtr that DOY that 
they'tt rrttlnr &n0thtr chlllct bta~ of 
lncruSN! frdtnl money, "far God's we, 
1er, do It rlfbt." ----

- Ir' 

. . . 
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b&a moTed; evldentlT abe mwst be ftndtng 
t.hlDga a Uttle dlfflc.ult 1n the new place, 
whP.t, witll her two chUdrell a.nd elderly 
mot.her . I a.alt thAt they abould g1To her t.be1r 
nire; plca.se 11.Sk: 110mo ono of them to tell me 
or how llhe 18 settling down there. 

Next day : am golDg on. What Bh&ll I tell 
you about myeeU? AB I have already writ
ten you, my way of l.Ue 1s somewhat <Utrerent 
now. Which hDB It.a dlBadV&D tage5-0T · else 
they would not put people here. But there 
are some poe:!tlve aspects. The chie:t one lB 
a posalbillty to read much, imd I e.m fully 
ualng It. or late I hnve inc!den't&lly received 
a number or book.L through Cle "Boolt by 
Mall" servlce, so I have eno~h reading mat
t~r. I n.m aJso studying the la.nguage, tboug-:ll 
my progrea; ts aa modm ws It wJe<1 to be. 
B u t my word stock 1s neverthele& growing. 
:a may be a good Iden to learn with greater 
tntenzlty now-11 o! a sudden we may be 
releMed, a.nd I am still unable to talk prop
erly. But thot ta ro.:nethl.ng W9 e&n surv1n 
all np;ht. l don't mind. 

At the same tlme I am ready (u I was be
!ori: ) to he h:l!pt- hen to t.he end. But let 
us uust the better thing 'oltill come, and then 
whatever wlll be, w1ll be. 

A, !or my h¢alth, It 1s generally fine. Suf
fice it to eay I have never been lA!d w:lth 
b 1gb !ever ell the&! years. Some tr1.tUng 
things msy romet!met happci;-but then 
the7 can hi.ppen to a.nyone and under Vf!rl 
c!lffcrent conditions, too, tl",ere 1s no l.nsUr
a ncl.' against that. Otherwise all 1B qu1te nor
mal, when I come you w1ll eee with your 
own eyes. 

I bave eeveral tunes asked P1nya about 
how ho feels, but be writ.ea not!:11.ng about 
Ulat. :Mama, please let me ltnow about It.. 

In my June letter to San I asked her a 
l~t of questio=, but no answers hAve cozn.e 
oack: to any one or them. She IDAy not 
cleserve the repros.ch, and 1n her letter (No. 
26, con.ftsca.ted) abe mAY have answered the 
que!lt!o=. However that may be, I ha.'l'e not 
ne&rd her answers to a number of quest1oill! 
~t Interest me. Let me repeat acme. Ro,r 
mll..lly aettlementa are there 1n the Golan.a, 
a.ud how many ave sprung up a!~ Octc
ber? Whl;.t ta the population of the area? 
How ls the con.atruct1on of tbe new town 
golng on? And where 111 it IIJtuate-d? The 
same about the Rafiakh area.? But it mW!t oo 
N.a!er tor her to look into my url.ler le~. 
i.f ter till. 

I have re-read the letter and not1cec1' I 
am repeating myself towarda tbe end. It 
means I'd better w1n4 up. It bu suddeJllr 
become Ter; late these latest days, Wintl!r hu 
P.et 1n: lt ha11 been ove."due tram tbe loai.l 
v1ewpc1nt: it lll tbe eeeond ;:,~ or Qcv.,
be. .••. Once agam. Mama. please eend mo 
11'..ereo---&nd picture p0lrtc&rde too. How I.II 
Dad'a health? Ia be happy about the cbAnp 
o! tbe reelden ce? •.• 

My h-...llt W1ahes to our !rtendl, r.nd 1n the 
tint place to tboae who lr.eep writing, who 
at lll remember zne, too. Mummy de,u, don-i 
worry !or me. I am being 1n a Mcha.mber'" 
("c.-.ell"?) room right now, an:1 th&t ecema 
to be the re&.50n why the letter ta wh&t tt i3. 
But, generally speaking; everyth1Dg iB o.x. 
and oven bette::'. I am eager to believe tbl8 

· vtll be all o,-er 1100n. Mummy C:e:.r, ban the 
best of treatment, get wei! and lteep writing. 

Au revotr--Elu--Youn, 
Ami. 

~ TRADE LAWS DUE !"OR ~ 
LOOK. 

or~o 
IN TJll! BOUSB OP B.EPRESENTATIVES 

Thur~da:,, Januan, 23, 1915 

Mr. BYMMB. Mr. Speaker, former OoT. 
Ronald Reagan of Clilllornia 2s now writ-

E 

EXTENSIONS OF REM.ARKS: 

lng a column that ts 6Ylld1cated by the 
Copley News Service. l am very pleased 
to see Governor Reagl!.Il cont1n111ng to 
express his view tha.t the B.DSwers to 
ioda.y'a problems will be !ound by reduc
ing government rather than by increas-
ing it. . 

Ron.a.ld :;.-teagon ls one • of the few 
leaders 1n the oountry that stJll chsm
ploris individual -treed.om and the tree 
market economy-60met.hing tJ::mt once 
was the cornerstone o! the Republican 
Party, . 

Following ~ one o! his latest com
mentaries tbs.t points out how gofern
ment regule.µons hurt not help the con
swner 1n America. I am pleased to com
mend the following article to my 
colleagues in Congress: 
8o-CA.LLJ1:D ••p.ua TILAD:r." L&ws OvDIJtl'K ll'Oll 

Rull> Loo& 
(BY Ronald ReS?Il) 

Ci:.;; c! ~e cld-tt..~ Vl'T'.tr\1oq1.•~~ t!'1CU 
In vaudevllle was done by the fellow who 
would sing a chorus o! "Yankee Doodle , 
Dandy" while drl.nk1ng a glau of wn.ter. 

Another verslou 1B even trlckler: a bus!Dess 
or industry argue3 for tree cnterprae on tbe 
one band-tree, that 1.8, from government 
regula.t1on-ll.t the ea.me t1me lt a&i:6 govem
meni: to ma.1t.e laws aetttng m1ntmum prices 
on the product it &ell.a. Th..1.5 trick la ulk-d 
•'fair n ooe. H 

Though su<-.h lawa date back to the turn 
of the century, federal courta knocked them 
out tn 191L 

They came back 20 yu.rs later when Ca.11-
fGl'IllA retail druggl.&ts were worried about 
pnce wara and rought m1ntmum-pr~e& legll!• 
lailon to prevent them. Soon a.!ter, 43 other 
states enacted EO-Ca.l!ed "!~ trade" lAW!l. 

More recently there bave been lDdlcatlons 
that th1B trtc.lc may be go1Dg the way of the 
v:wd8vWs act. It 1a estl.mated that only 
about 20 large· comp:uues use the la~ ex
tenslvel; tow;.y. Sevem ata.te:! have done 
away with them entirely. 

Just the aamt, H states, ttpruent1ng 
nearly halt the natton!anta!l &al~. st1ll t~ave 
tcugh, en1orceable !air trade la'Wll. Tbl.11 
Jllll&na that t. ret&ller who wanta to Rll a fair 
trade item below the - m1n.l.mum price may 
r'.sl: heavy fl.D.e8 or even a ja1l sentence for 
c:utt1ng b1I price to the consumer. · . 

Big dlacoUnt ch&lna \UUAlly WOD"t llgn 
fair trade agreementa, but small retallen 
may tear being cut olf trom supplle:s of popu-
11: brands lf tbey don't observe tbe tr.tr 
1.cadli ag.eements the;._...., asked~ 14,--:l. 

1' med to be argued that t&.tr trade l&W11 
helped amall ret&!leni, BUch aa the corner 
grocer. from belng severely undercut by big 
cl:ain8 with 11Uper1or buying powe. It's more 
l.lu.ly that independent neighborhood ret&ll- -
era are l'W'Viving tod~y becawie they are con
nD1ent than becauee of a few centa 4!.fferenoe 
ln a price on a brand of Uquor or Upmc:lt or 
water gl&Me8. 

Pro-fa.tr tra.de forces argue thAt the blgber 
marglna provided tbe retaller by ti.tr trade 

·l&W11 result 1n more retallere carrying the ltne, 
and wltb a broader aelectton at ih.at. 

Tb.at :may be true, bt.-t ln an &p when 
Mhert'..s!ng has elfectlntly preeold ao maDY 
bra:ld namee, 1B the 1'8taller really prov1~ 
any extra ~ul aerv1ce to the consmner ln 
excm.nge for thAt hl.gher umrgtn? It'a ntce to 
know that .he Clm"1cs a broad aelectton. tr.rt 
without fair trace, woulcm't an entttprtsmg 
merchAnt carry aa broad a l1ne at,~ coe
mettca aa h1s cmtomers c!ll!lDllnd? · · ': 

Penner Atty. O<,n.. WUllam 8azbe said tn 
a recent epeecb to a grocery IDADU!~ · 
gl'DtXJ>, uw hateTer feeble Ju.stllic&tkm may 
mYe once u:urt;,,d to:- ta!?' trade, there 111 to
day no reaaon t.o place 1n1cb beaT]' burden.a · 
on Qie co=mi.ng public." 

Latay, there b.u been a lot of tallt about 
t&k1%l& a "h.l!,rd loolt~ at SDTe:nm8Dt ngula- . 

,a ·ar wrzrrs rFM:SMhieC rn rnr;.,., 
' . 

January 2S, 1975 
tion In order to weed out those regulatloM 
wbJcll stUle competition. Good. Let'a l..nclude 
the fair trade lawa in that review. 

On.co you lnVlt<> government to regulat.e 
you, in order to protect your econcmlc tn
t.Gres1>.!, you're a.11k1ng !or a lot more regula
tion down the Une. 
• We U-ve 1n a time when· the bunaclea of 

government n,gulat!on bavr, added meas
urably to the cost of goods we buy. Let's re
th1nli: the fair trade laws altogether. Ellm1-
nate them au1d rome prices should begin go
lng down as a. result. That may not "lick" 
lntl.Atton. but it would help. 

STATEMENT OF PURPOSE OP Tira 
NATIONAL YOUTH PRO-LIFE COA-
LITION • 

-· 
HON. HAMILTON FISH, JR. 

07 NEW YORX 

IN THE BO"JBE OP REPRF.SE?ITATIVES 

· Thursda11. January Zl, 1915 

Mr. FISII. Mr. Speaker, tbe National 
Youth Pro-l.J!e Coalition is an organiza
tion o! students and other young Ameri
cans who are deeply troubled by what 
they perceive as the willingness o! our 
society to adopt "expedient rather t.lla.n 
just solutions to complex human prob
lems." The following statement Is an 
adapted version of an o.rticle a.bout the 
coa.Ution by Dr. Thomas Hilgers, a co
founder and member of the Ad\'iSO?Y 
Boa.rd, from the November 1974 issue of 
Linacre Quarterly: · 

SrATJ:KXNT 
A little more tr.an two years ~. 60 youn:r 

people from n~arly 23 states met 1n Chicago, 
Dllnol.11, wtth a common interest ln human 
lUe. The a.bor'tlon 1saue wa.s tbe m&ln ltem of 
concern at the tl.rst conference, but lt c11dn' t 
take long to recogn1ze that those ln attend
aru::e had a greot concern !or human ll.t& at 
all stages of development and ln all .strata of 
social exl.8tence. From the ftrst meeting, the 
first n1ottonal youth pro-life organization wa..s 
conceived .. At that time, thlB organization. the 
Na.tlonsl Youth Pro-Life Ooalltlon (NYPLC), 
adopted throe fundamental tenet.I to lta 
existence; lt would be non-violent ln lta act1v• 
ttles; lt would espouse tha.t human lUe wu 
a continuum trom conception to natural 
death; tt would promote the concept that 
"there 1s no bu.rnr.n lite not worth llvtng .. 
(ta.ken b'om the wrttl.np or Dr. V!.ktor Prankl, 
an Auatrian psycblatr1.st who spent three 
y-eare ln the AUACbw!tz death c&mp). 

The concern or the NYPLC, which now bu 
chartered grot1ps a.nd at:lliate memberll 
tbroughom the United States, llea ln tbe 
taBue or lUe ltllel.t. Dwnayed by tbe tncon• 
llilltent way human Ute 1s valu~ ln our aoc1-
ety, the Coalition spea.u out !or conmstency. 
The membeI'llh!p ls aware or the preV'8.lllnZ 
attttudo amo~ young poople, especially on 
college e'S.mptmet!, th.at tlee ant1-W&l' pro-clvU 
rights,. and pro-abortion !eeUnp all lnto 
a t1ghtl7 knit, su}1poeedly Mllberal" bl;.g. 
i!!:qUAlly d1scou:rt:gfiig has been · tbe an ti
abortton, pro-WIIJ, pro-capital punlsbrnent 
attltudee ot yet anotber aegment of the 
population. . 

tn the "'rel!pect for Jlte" moTISment, the 
Oo&:lt!on beUe-vee that only a re&l revolu• 
t!on ln th9 nue and dignity of every hu• 
man Ute wm produce co:::i.structlve aoel&l and 
human reform. I! human Ute a to be n-
1pected, then an human llfe ls to be re• 
spected and arbltra.r1ly ellml!lattng anyone 
trom th1s respect producea !ncon.ldatenctetJ 
whJcb undermJ.ne th11 baalc ground-structure 
trom which true reform emA!at.M. 

~oognu:tng that humanity enoounten 
enormoua problems, m.any o! wbleh do noi 
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THE WHITE HOUSE 
·, 

Office of the Press Secretary 

EMBARGOED FOR RELEASE AT 11:30 AM EST November 28, 1983 

STATEMENT BY THE PRESIDENT 

I am today signing H.R. 3222. I am doing so, however, 
with strong reservations- about the constitutional implications 
of section 510 of this bill. Section 510 purports to prohibit 
the expenditure of appropriated funds on "any activity, the 
purpose of which is to overturn or alter the per se prohibi
tion on resale price maintenance in effect under Federal 
antitrust laws •..• " I do not understand Congress to have 
intended by this provision to limit or direct prosecutorial 
discretion, or otherwise to restrict the government's ability 
to enforce the antitrust laws within the framework of existing 
case law. Thus, despite the breadth of its language, pursuant 
to the advice of the Attorney General, I interpret section 510 
narrowly to apply only to attempts to seek a reversal of the 
holdings of a certain line of previously decided cases. Even 
as narrowly construed, however, the provision potentially 
imposes an unconstitutional burden on Executive officials 
charged with enforcing the Federal antitrust laws. Therefore, 
I believe it is my constitutional responsibility to apply 
section 510 in any particular situation consistently with the 
President's power and duty to take care that the laws be faith
fully executed. 

Another provision qf concern is the section which pur
ports to mandate continued funding for current grantees of the 
Legal Services Corporation at essentially the same level of 
funding as in fiscal year 1983, unless action is taken prior 
to January 1, 1984, by directors of the Corporation who have 
been confirmed by the Senate. To the extent that this pro
vision may be intended to disable persons appointed under the 
Constitution's provision governing presidential appointments 
during congressional recesses from performing functions that 
directors who have been confirmed by the Senate are authorized 
to perform, it raises troubling constitutional issues with 
respect to my recess appointments power. The Attorney General 
has been looking into this matter at my request and will 
advise me on how to interpret this potentially restrictive 
condition. 

I 
I 

--.;;·• -· 

# # # # # # # 
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THE WHITE HOUSE 

Office of the Press Secretary 

EMBARGOED FOR RELEASE AT 11: 30 AM EST November 28, 1983 

STATEMENT BY THE PRESIDENT 

I am today signing H.R. 3222. I am doing so, however, 
with strong reservations about the constitutional implications 
of section 510 of this bill. Section 510 purports to prohibit 
the expenditure of appropriated funds on "any activity, the 
purpose of which is to overturn or alter the per se prohibi
tion on esale price maintenance in effect under Federal 
antitrus do not understand Congress to have 
intended by this provision to limit or direct prosecutorial 
discretion, or otherwise to restrict the government's ability 
to enforce the antitrust laws within the framework of existing 
case law. Thus, despite the breadth of its language, pursuant 
to the advice of the Attorney General, I interpret section 510 
narrowly to apply only to attempts to seek a reversal of the 
holdings of a certain line of previously decided cases. Even 
as narrowly construed, however, the provision potentially 
imposes an unconstitutional burden on Executive officials 
charged with enforcing the Federal antitrust laws. Therefore, 
I believe it is my constitutional responsibility to apply 
section 510 in any particular situation consistently with the 
President's power and duty to take care that the laws be faith
fully executed. 

Another provision of concern is the section which pur
ports to mandate continued funding for current grantees of the 
Legal Services Corporation at essentially the same level of 
funding as in fiscal year 1983, unless action is taken prior 
to January 1, 1984, by directors of the Corporation who have 
been confirmed by the Senate. To the extent that this pro
vision may be intended to disable persons appointed under the 
Constitution's provision governing presidential appointments 
during congressional recesses from performing functions that 
directors who have been confirmed by the Senate are authorized 
to perform, it raises troubling constitutional issues with 
respect to my recess appointments power. The Attorney General 
has been looking into this matter at my request and will 
advise me on how to interpret this potentially restrictive 
condition. 

# # # # # # # 



THE WALL bi'REET JOURNAL. 

\Vhite House Indicates 
It Won't Challenge 
Price-Fixing Rulings 

H11 u \\" \I.I , STltlc:>C'I' JoL0 RP<AI. Staff Reporter 

WA ~HINGTON-President Reagan, sign
ing a spending bill, indicated his administra
ti on will obE>y a pro\'ision barring attempts 
to overturn rulings that make it illegal un
dE>r ar.y circumr,tances for a company to fix 

. rE>sale prices of its products. 
' The prohibition against challenging the 
I judicial precE>dents was attached to a bill 

funding the departments of State, Justice 
and Commerce. Before yesterday, adminis· 
!ration officials had avoided sayini; whether 
they would be bound by the restriction. 

The JusticE> Department already has filed 
a briE>f wit!1 the Supreme Court arguing that 
fixing resale prices sometimes helps, rather 
than hinders. competition. It argues that 
price fixing shoulp be held legal or illegal 
depending on the circumstances. This is an 
argument even tl1E> defendant, Monsanto Co., 
hasn ·1 made in the case before the high 
court. 

Oral arguments in the case are scheduled 
for ,Monday. It is understood that William 

BaxtE>r, who hE>ads the Justice Department's 72-year-old case law holding resale price fix
Anti trust Division, intends to offer argu- ing flatly illegal. It isn't clear whether Mr. 
mE>nts on two narrow aspects- of the case, Baxter will respond to questions from the 
but that he won't raise his opposition to the justices on this point. 
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\l'on't Argue Antitrust La,v Change 

Wliite House Backs Off P,ice Case 
By Fred Barbash 

was111ng1on Plllt Starr Writer 

The Reagan administration, bow
ing to a congressional mandate it 
believes may be unconstitutional, 
has decided not to argue before the 
Supreme Court next week for far
reaching changes in the nation's an
titrust law. 

William F. Baxter, chief of the 
Justice Department's antitrust divi
sion, was scheduled to argue before 
the court Monday that it should re
e\'aluate its 72-year-old landmark 
decision that resale price mainte
nance-restraints by manufacturers 
on prices charged by distributors-is · 
per se illegal. 

But a recent rider to an appropri
ations bill passed by Congress eff ec
tively barred the administration 
from pressing the issue. A Justice 
Department spokesman said yester
day Baxter will still participate in 
oral arguments in the case, Mon
santo Co. vs. Spray-Rite Service 
Corp., as a "friend of the court," but 
will only touch on other issues in the 
case, avoiding the more controversial 
contention he wanted to make. 

The case stems from a $10.5 mil
lion treble-damage award to Spray
Rite Service Corp., which claimed 
that Monsanto terminated it as an 
authorized distributor in 1968 in 

DOJ-lllM4 

part because it priced Monsanto 
products too low. The termination 
followed complaints to Monsanto 
from competing distributors. 

The legislative rider was the result 
of continuing objections from many 
members of Congress to the admin
istration's antitrust enforcement pol
icies. Sponsored by Sen. Warren 
Rudman (R-N.H.), it provided that 
no funds may be used for activities 
designed "to overturn or alter the 
per se prohibition on resale price 
maintenance in effect under the na
tion's antitrust laws." 

Court observers could not recall a 
similar situation or a similar rider so 
broadly restricting the power of the 
Justice Department to litigate issues, 
though attempts have been made in 
the past to use this technique to 
keep the government out of school 
busing cases. 

Solicitor General Rex E. Lee in
formed the Supreme Court in a let
ter Monday that Baxter would not 
argue the issue. But he noted that 
President Reagan, when he signed -
the appropriations measure, said 
that it "potentially imposes an un
constitutional burden on executive 
officials charged with enforcing the 
federal antitrust laws." The presi
dent reserved the right to contest 
the rider. 

,.,, 

Lee's letter indicated that the gov
ernment would not provoke a con
frontation over it in the Monsanto 
case. 

The decision will not deprive the 
justices of Baxter's views on resale 
price maintenance, however, because 
the government has already sub
mitted a brief outlining them. The 
rider, to the Justice Department's 
appropriations act, came too late to 
prevent that. 

The rider reflected strong concern 
in Congress over the administration ·s 
policies on vertical price fixing
which can prevent distributors from 
giving price discounts to consumers 
on products. A committee report ac
companying the rider said "the Su
preme Court has ruled this type of 
price fixing is illegal, yet the antitrust 
division has adopted a policy of ref us
ing to prosecute violations." 

In addition, the division, in its 
brief in the Monsanto case, pushed 
for a wholesale change in the law. 
Under the "per se" approach, coerced 
price restrictions or restrictive agree
ments between a manufacturer and 
distributors are considered inherent
ly anticompetitive and automatically 
illegal. The administration believes 
that such situations niay be legally 
justifiable if they are found not to 
have anticompetitive impact. 

• 
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. t u_ture of no-frills pricing· 
. ., ~ . .. . '. ~~ .. 

Washington 
'Ihe stores are often located in old warehouses on the 

edge of town. They speciallie in cameras, or carpets, or 
clothing. Their ads are blunt (WAREHOUSE SALE! 
PRICES SLASHED! MIDNIGHT MADNESSH and 
they sell products for less, less, less than traditional re
tail outlets. -

Over the last decade, these discount stores have been 
among the fastest-growing sectors of American business. 
But now, in a little-noticed move, the Justice Department 
is pushing a change in law that could end the price ad- · 
vantage of many discounters. · · · · · · : · · · 

William F. Baxter, assistant attorney general for 
antitrust, says he believes that manufacturers should 
sometimes be able to dictate a minimum retail price for 
their product. Currently, such price-fixing is automati-
cally an antitrust violation. · · · ·. · · 

Congress doesn't agree with Mr. Baxter, and has 
voted to prohibit the Justice Department from trying to 
relax retail-price laws. 

Discount stores, which thrive on low overhead and 
high turnover, have existed since at least the early years 
of this century. They began to flourish after 1975, when 
Congress completely outlawed the ability of manufactur
ers to dictate the price customers could be charged for 
products. - . · 

Not everyone, however, thinks it's a great thing that 
American consumers can save by shopping at stores that 
offer few frills. Many economists and regulators com
plain about the "free-rider" phenomenon, in which cus
tomers shop an expensive outlet for advice, then buy 
from a discounter. 

For example, an expensive downtown tennis store 
here bas a back room with a ball machine where custom~ 
ers can try out rackets. During a recent afternoon a con
gressional aide spent an hour there with a salesman, hit
ting balls, before deciding on a racket called "The Bronze 
Ace." 

Then she thanked the salesman, walked out the door, 
and saved $20 by actually buying her "Ace" at a .dis· 

So Baxter wants the Supreme Court to relax the pro
hibition against retail price maintenance. Specifically, he 
says judges should study the economic effect of such ar
rangements, to see if they are pro-competitive, instead of 
automatically ruling them illegal. 

A case dealing with the subject, Monsanto vs. 
Sprayrite, will be argued before the court on Dec. 6. Bax· 
ter had planned to take the stand then, and present his 

position. 
j · Justice Department officials argue that they're push-
! ing for a relatively technical change in the law. ' · 
: "We're not talking about as radical a departure as 
, BOme people believe," says Mark Sheehan, a Justice~-
' parbnent spokesman. · -· ._.. 
~ But critics (who include many members of Congress) 

say the move would make a big difference to the average 
consumer, by curbing competition at the retail level and 

' raising the price of many popular products. - ·: 
' · "Justice really is taking quite an unrealistic position," 

says Lawrence Sullivan. a law professor at the Univer
sity of California at Berkeley who has studied the subject 
for a business coalition opposed to the move. 

The Justice Department, Mr. Sullivan says, believes 
discount-house price-slashing can keep the marketplace 
from operating at full economic efficiency. But the pur-

. pose of the antitrust laws, be argues, is not just to pro
mote efficiency, but to encourage competition at all lev
els, from manufacturer to retail outlet, and to ensure that · 
the consumer is treat.eel fairly. · 

If Baxter's views prevail, companies with many com
petitX>rs and products that are relatively sophisticat.ed -
cameras, personal computers, stereos - would probably 
be allowed to set retail prices, says Sullivan and congres
sional aides who study the subject. · · ·: · --. 

Some manufacturers would set . high prices. Some 
would stay low, to catch the discount crowd. The practi• 
cal effect to consumers would be a much smaller variety 
at your local discount store, these crlf.\cs say. · 

But Congress, in any case, is trying to keep all this . 
from happening. The bill authorizing Justice funds for 
1984 contained a provision that said no money could be 
spent to change retail price law. Justice officials say they 

' aren't sure if this provision will prevent Baxter from ar
guing his beliefs ~fore the Supreme Court. in December. 

count store in the suburbs. •·· 
Such actions hurt specializ.ed retailers and disrupt 

manufacturers' marketing plans, say proponents of the 1 "Lots of members [of Congress) feel discounting is 
very import.ant," says one congressional staff member. If · mandatory retail price. · · 

... Assistant Attorney General Baxter, a former Stanford 
professor with a scholastic app~ach to law enfor:cem~t. 

· feels this way. He takes the Vl_e"f' that set retail P~ 
could actually stimulate competition between compames, 
since they would increase manufacturers• control over 
product distribution. · 

there is any relaxation in price law, predicts this aide. 
· Congress would simply vote to undo the change. 
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axter ~resents View~ 
n Key A~titrust Case-_. 

' . . . . .. . 

I 8}' ROBERT D. HERSHEY Ir. 

. lplclalll0'1111NftYcn'l'lmM · 

I WASHINGTON, Dec. 5-1be Su-! preme Court ~ arguments toda) 
I 11-. what could prm·e to be the most im, 
1 portant antitrust C6.S;,i: in recent years 

I- a routin~ ;>riv-.. ,~ price-fixing dis.
putethat has heer.~lPVated by Justice 
Department intervention bito a poul-
ble judicial landmark. 

The Court, in a 'ieCiston expected 
next IPiin&, could decide to overturn 

I 72 yean o! legaUlistory under wblch 
· it is automa~cally illegal for manU:-

1 
tact:i~-e.-.. ~ specify the pric~ at 
which distrii>ut!)f& must sell their 
p.-oo.ic~. . ... 

I · ·.&be Jusdce ~t•a antitr\llt 
cillef, Ailststant Atu,rney General 

I W JliaIJ'c ?' , B&xtel ; and othe!° Justice 

ID hll a~ce today, Ida first . 
before the

0 biurt,-Mr. ~ puled 
up an opportunity to expound an Ida 
view that the prohibition · of IUCh 
price-fixing ~d be IUbject to a-
ce¢ons. . 

In dol.Dg ·10, be ~ to comply · 
· with a Congn,zslOD&l directive, in the . 
1~ Justice Department approprta
tioh, . that no public money be ,pent 
trying to p;!nA&ade the Court to OYel'• 
turn its 1911 Dr. Miles Medical C-olQ
~y deciilon eatabllahmg isiberlnt 
pl~ty f~vez:tical pricMlldDa. . 

•President Jtea.gan ~ this -~ 
propriations bill into law wtille a-
_prassl.Dg doubts about the ~ion'• 
.cousUtutiooality. 

Mr. Baxter'• prelelltatkm, wldch 
aroused l.n(eme Interest, CODliated .. 
seotlally of a declaration of amflict 

· between the Dr. Miles cue and the 

I De~ent -:>ffidals have sub.nitted 
:? frienti ot thfa cour, brief argu!.nt trust 

, arucb. vertical ptice--fix.dli . .rthel'W~ 

I im.:.wn asi resale s>ri~ main~~ 
sb.mld be penn!.ttec! wt.~ ~ fa~ ::.: 
~ particultU casE. shoo;; th!.t li r,:.-\)• ·. 
.r.Otci. Cuw~tl~;;n. 

C:00.S\lmer arou~ and dis~-:.nt 
stores ha\'.? Sl:."'c.r. ... :.~y .:,pt':.sEIG ;,.ey 

. Court's 1m G.T~E. Sylvania IJlc • . 
dec:il:;lon holding that vertical rmtrtc
tbr,s i:hat do oot involve price, l\lc:h u 
territoril&l ~enta. were not to be 
.. uma.iatically illegal. · 

l:ic ,·ecommended that the Court 
"build a fence" between the two deci
sions so that both CCJU1d remain In 

-relantlon of the (Ii c.biblticm. L _ _ _ 
force. , 

-
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MEMORANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 22, 1983 

FRED F. FIELDING 

SHERRIE M. COOKSEY~ 

OLC Opinion on the Scope of the Limitation 
Imposed on the Justice Department by the 
Appropriation Act Provision relating 
to Resale rice Maintenanc 

Ted Olson sent you an informational copy of his opinion to 
William Baxter setting forth OLC's interpretation of the 
provision of the 1984 DOJ appropriations bill which attempted 
to limit the Department's discretion on vertical price fixing 
agreements (resale price maintenance). The purpose of Olson's 
memorandum was to provide Baxter guidance on the effect of the 
appropriations provision on the Department's oral arguments 
before the Supreme Court in Monsanto Co. v. Spray Rite Service 
Corporation. Those arguments were held on December 5, 1983. 

Recommendation: No action is necessary at this time, as the 
legality of resale price maintenance agreements will now be 
decided by the Supreme Court. 

cc: John G. Roberts, Jr. ~(---
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Office of the 

U.S. Department of Justice 
Office of Legal Counsel 

Assistant Attorney General 

DEC 9 19&1 

MEMORANDUM TO FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

For your information, I am enclosing 
a copy of our interpretation of the 
provision in the DOJ fiscal year 1984 
appropriation purporting to restrict the 
Department's discretion with respect to 
vertical price · fixing agreements. 

Enclosure 

~~ 
Theodore B. Olson 
Assistant Attorney General 
Office of Legal Counsel 

. . r--, . _, L•t • 

- --- - - ···- .. --- -' . ' 
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Office of the 

U.S. Department of Justice 

Office of Legal Counsel 

Washin,w,,, D.C. 20530 
Assistant Attorney General 2 DEC 1983 

MEMORANDUM FOR WILLIAM F. BAXTER 
Assistant Attorney General 

Antitrust Division 

RE: Scope of Limitation Imposed by'Appropria
tions Act Provision Relating to Resale Price 
Maintenance 

You have asked our guidance on how you should inte·rpret 
a provision in the Department.'s recently enacted appropriation 
act tor fiscal lY84 1/ which affects the Antitrust Division's 
programs. The provision in question appears in§ 510 of 
the act, .and prohibits the expenditure of appropriated funds 
on "any activity, the purpose of which is to overturn or 
alter the per se prohibition on resale price maintenance in 
effect under Federal antitrust ·1aws •••• " 2/ You are 
particularly interested in advice concerning the effect cf 
this provision on the Department's scheduled participation on 
Decemoer 5, 1983 in oral argument before the United States 

1/ The Departments of Commerce, Justice, and State, the 
Judiciary and Related Agencies Appropriations Act, 1984, Pub. 
L. No. 98-166, 97 Stat. 1071, was signed into law by the 
President on November 28, 198 3. 

2/ Section 510 reads in full as follows: 

None of the funds appropriated in title 
I and title II of this Act (for the 
Department of Justice and the Federal 
Trade Co111111ission} may be used for 
any activity, the purpose of which 
is to overturn or alter the per se 
prohibition on resale price maintenance 
in effect under Federal antitrust laws: 
Provided, That nothing in this 
prov1s1on shall prohibit any employee 
ot [the Oepartm~nt of Justice or the 
Federal Trade Commission] trom presenting 
testimony on this matter before appropriate 
committees of the House and Senate. 



Supreme Court in Monsanto Co. v. Spray-qite Service Corp., 
No. 82-914, in whicn the Department has tiled an am1cus 
curiae briet arguing, inter alia, that resale price mainte
nance should noc be deemea per se unlawful. 

The precise scope ot the limitation sought to be imposed 
by S 510 is difficult to ascertain from its text. It would 
appear, however, to be directed only at activities ot certain 
Executive agencies, the "purpose" of which is to "overturn or 
alter" the court-fashioned rule against resale price rnainte
nance. 3/ Furthernore, it appears to impos~ no atfirmative 
ooligatTons on the Executive, but rather simply to prohibit a 
certain type of activity which the Executive presumably would 
otherwise be authorizea to undertake. 

The legislative history of§ 510 indicates that its 
purpose was a narrow one: accorainy to the Conference Report, 
it was not intended to limit the auchority of the feaeral 
courts iri any way, but was intended only to ~ronibit activities 
by certa~n agencies within the Executive Branch which were 
"desiyned to weaken the existing pronibition en resale price 
maintenance." It was not, however, intended to "restrict 
[the Executive's] authority to argue before the Federal 
courts," within the framework of "existing case law." H.R. 
Rep. No. 98-478, 98th Cong. 1st Sess. 46 (1983). This language 
in the Conference Report indicates that the provision was 
intended to require no ~ore than that the Executive not seek 

3/ The "per se prohibition on resale ~rice Maintenance in 
effect under Federal antitrust laws" is a reterence 
to the Supreme Court's holding in Dr. Miles Medical Co. v. 
John D. Park & Sons Co., 220 U.S. 373, 404-09 (1911), 
that unlawrul concerced action must he presumed from any 
and all agreements establishing vertical price restrictions. 
The Court has also determined, however, that this~~ rule 
should not be extended to non-price vertical restr1ccions. 
See Continental T.V., Inc. v. GTE Sylvania, Inc., 433 u.s. 36 
(1~77) (non-price restraints sub3ect to analysis under rule 
of reason), overruling United States v. Arnold, Schwinn & Co., 
388 U.S. 365 (1967). 
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a reversal of a specific line of previously decided cases. 4/ 
Therefore, it would clearly not preclude attempts by the 
Executive to confine the applicability of that existing case 
law, or limit its extension. 

Our narrow construction of the limitation imposed by 
§ 510 is supported not only by the language in the Conference 
Report, but also by the rule that a statute should if possible 
be construed so as to avoid constitutional infirmity. A law 
whicn purported to direct the exercise of prosecutorial 
discretion, to intertere in the day-to-day management or an 
Executive agency, or otherwise to burden Executive otficials 
in fulfilling their constitutional obligation faithfully to 
execute the law, would raise serious separation of powers 
questions. 

Even as narrowly interpreted in the foregoing paragraphs, 
§ 510 might in certain circumstances impose a constitutionally 
questionable limit or burden on Executive officials. And, 
indeed, we believe there ~ay be circumstances in which ~ven a 
spirit o~ comity with the legislature would not allow respon
sible Executive officials to retrain from taking actions 
which would arguably come within the prohibition or the 
provision, if, in their considered view, such actions were 
necessary to fulfill their constitutional obligation to 
execute the law. In these circumstances, where Congress has 
attempted to hamper execution - of the law but has declined or 
failed to enact substantive legislation changing the law, we 
believe that the constitutional obligation to execute the law 
can and should be placed above the admittedly ambiguous 

ii Seemingly consistent with our reading of the legislative 
history is a letter Senator Rudman sent to the President on 
November 29, 1983 commenting upon the President's signing 
statement accompanying H.R. 3222 (see n.6, infra): 

As the author of that section, I can 
confirm your interpretation. Section 
510 simply bars any attempt by Department 
ot Justice or Federal Trade Commission 
officials to overturn the longstanding 
~ se rule against resale price mainte
nance. 

-3-



limitations imposed by§ 510. 5/ The Executive should not 
and, in our opinion, cannot be-bound by S 510 in situations 
in which it would unconstitutionally restrict the Executive's 
power and responsibility to execute the law.~/ You should 

~/ We note that Congress has available to it a more direct 
and presumably effective -ay of giving its blessing to the 
Supreme Court's holding in Dr. Miles Medical Co. v. John D. 
Park & Sons Co., supra: incorporation into.the antitrust 
statutes themselves. As it is, the anomolous result ot the 
provision in question is that only the enforcement agencies 
and not the courts nor private litigants are inhibited by~ 
510. The latter can proceed freely to debate the continued 
vitality or wisdom of the per se rule under the existing 
antitrust laws while law enforcement officials must restrict 
the expression of their views. 

6/ In signing the act into law on November 28, 1983, the 
President• expressed his concerns about tne scope or this 
provision in the follow terms: 

I am today signing H.R. 3222. I am 
doing so, however, with strong reserva-
tions about the constitutional implications 
of section 510 of this bill. Section 510 
purports to prohibit the expenditure of 
appropriated funds on •any activity, the 
purpose of which is to overturn or 
alter the per se prohibition on resale 
price maintenance in effect ...under --Federal 
antitrust laws •••• • I do not understand 
Congress to have intended by this provision 
to limit or direct prosecutorial discretion, 
or otherwise to restrict the govern~ent's 
ability to enforce the antitrust laws 
within the framework of existing case law. 
Thus, despite the breadth of its language, 
pursuant to the advice of the Attorney General, 
I interpret section 510 narrowly to apply only 
to attempts to seek a reversal of the holdings 
of previously decided cases. Even as narrowly 
construed, however, the provision potentially 

(Continued) 
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approach any situation in which~ 510 may be applicable with 
these general stanoards in mind and, when necessary, seek our 
assistance in dealing with specific cases. 

We turn now to your more specific question concerning 
the applicability of~ 510 to the Department's participation 
in oral argument in Monsanto v. Spray-Pite. Because the 
Department's discretion to appear berore the federal courts 
and to make arguments based upon existing case law is not 
atfected by the provision, we do not beliP.ve that§ 510 would 
bar the Department tram participating in oral argument before 
the Supreme Court. It would, however, appear to require the 
Department to confine its presentation to the arguments, set 
forth in parts I. and II.A of its brief, against holding the 
per se rule applicable on the facts of that particular case. 

In deference to the Legislature, ana in order to avoid 
having to r-esolve the difficult constitutional issues raised 
by the effect of the restriction at this time, you rnay decide 
that you cari comfortably confine the government's presentation 
nt oral argument in the Manner suggested in the preceaing 
para~raph. 'You might concluoe, tor example, that you need not 
pres~r.t the argument against the validity of the per se rule 
itself, as set forth in part II.B of the Department's brier, 
in order to fulfill the Executive's constitutional responsibi
lities, on the basis that your views are tully articulatea in 
the brief. Under these circum·s~ances, planning your argument 
to include only parts I. and II,A of the brief would be an 
appropriate strategy. Despite your pursuing the foregoing 
strategy, the Court may seek to question you regarding. part 
II.Bot your brief. You will have to decide whether to 
respond to such questions based upon the guidance provided 
in this memorandum and in light of the factual circumstances, 
including but not limited to the precise wording and thrust 
of each such question, as well as the specific context in 
which it is asked during the argument. 

~/ (Continued from p. 4) 

imposes an unconstitutional burden on Executive 
officials charged with enforcing the Federal 
antitrust laws. Therefore, I believe it is 
my constitutional responsibility to apply 
section 510 in any particular situation consis
tently with the President's power and duty to 
take care that the laws be faithfully executed. 
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We do not have enough specific intormation about other 
programs and activities of the Antitrust Division to be 
able to advise you fully whether and how the provision might 
be applicable to them. We would, l1owever, be pleased to 
consult with you further in this regard. 

Ralph w. Tarr 
Acting Assistant Attorney General 

Office of Legal Counsel 
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MEMORAND UM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HO U SE 

WA SHI NGTO N 

December 22, 1983 

FRED F. FIELDING 

SHERRIE M. COOKSEY~ 

OLC Opinion on the Scope of the Limitation 
Imposed on the Justice Department by the 
Appropriation Act Provision relating 
to Resale Price Maintenance 

Ted Olson sent you an informational copy of his opinion to 
William Baxter setting forth OLC's interpretation of the 
provision of the 1984 DOJ appropriations bill which attempted 
to limit the Department's discretion on vertical price fixing 
agreements (resale price maintenance). The purpose of Olson's 
memorandum was to provide Baxter guidance on the effect of the 
appropriations provision on the Department's oral arguments 
before the Supreme Court in Monsanto Co. v. Spray Rite Service 
Corporation. Those arguments were held on December 5, 1983. 

Recommendation: No action is necessary at this time, as the 
legality of resale price maintenance agreements will now be✓ 
decided by the Supreme Court. ? 

~~· 
'b~ ~-.,, cc: John G. Roberts, Jr. 




