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ACTION: 

THE WHITE HOUSE 

WASHINGTON 

PETER J. RUSTHOVEN 

Associate Counsel to the President 

O Please handle/review 

~or your information 

O For the files 

D Please see me 
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Recess Appointments During Temporary Senate Recesses 
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On this issue, to paraphrase Justice Holmes, a page of 
history is worth a volume of political rhetoric. 

The Constitution gives the President the power to make 
appointments when the Senate takes a recess -- and this is 
not limited only to final adjournments after a session. 

Presidents have often made such appointments when the Senate 
breaks for a few weeks during the middle of a session. 

President Carter made 17 direct appointments during 
temporary Senate breaks -- including a Cabinet member 
[Secretary of Transportation Neil Goldschmidt] and AFL-CIO 
head Lane Kirkland to the Board of the Synfuels Corporation 

President Truman made a dozen direct appointments 
during one temporary recess in 1950. ~/ 

This issue was decided long ago. In the 1940's, the 
Comptroller General -- an officer of the Congress -- ruled 
that the President had power to make direct appointments 
during temporary as well as final recesses. [28 Comp. Gen. 
30 (1948)] Attorneys General have agreed. [41 Op. Att'y 
Gen. 463 (1960); 33 Op. Att'y Gen. 20 (1921)] The courts 
have noted that "Recess appointments have traditionally not 
been made only in exceptional circumstances, but whenever 
Congress was not in session." [Staebler v. Carter, 464 F. 
Supp. 585, 597 (D.D.C. 1979) (unsuccessful challenge to 
Carter recess appointment [after final adjournment] to FEC)] 

President Reagan didn't try to evade the Senate's power to 
confirm. Every person he appointed had already been nomi­
nated before the recent Senate recess -- the Senate just 
hadn't acted on the nominations. And every appointee was 
renominated when the Senate came back. 

President Reagan wasn't dodging the rules -- he was playing 
by them. If the Senate doesn't confirm these appointees, 
the Constitution says they can only serve until the end of 
the next session of the Senate. But the Constitution also 
makes it clear that President Reagan -- just like Presidents 
Carter, Truman and many others -- had every right to make 
these appointments. 

*/ President Kennedy had no chance to make any intra-session 
recess appointments, as the Senate took no mid-session recesses 
of more than 3 days during his entire time in office. 



Office of the 

U . .S. Department ot" Justice 

Office of Legal Counsel 

b9S~ 
Deputy Assistant Attorney General 

Washirz~ton, D.C. 20530 

AUG 2 4 l98f: 

MEMORANDUM FOR PRED P. PIELDING 
Counsel to the President 

Re: Possible Recess Appointment to the 
Federal Deposit Insurance Corporation 

This responds to your memorandum of May 25, 1984, concerning 
the pay status of a recess appointee who would replace the 
p1:esent Chairman of the Board of the Directors of the Federal 
De~osit Insurance Corporation (PDIC). We have been advised 
th-3t the term of the incumbent expin~<i on Ma1·ch 15, 1984, hut 
th~t he is currently holding over by virtue of a 1983 amendment 

.to 12 U.S.C. § 1812. 1/ The Presirlent expects to replace the 
Ch3i,tman with a recess appointee during the recess oE the 
Senate expected to begin in the early part of October 1984. ll 

1/ Section 1812 of title 12, United States Corle, provides that 
"[~Jach ••. appointee shall hold office for a te11n of six 
ye3~s." Section 1812 was amenrted in lg83 to provide that a 
meinber appointed to the Boan'! of Directo1·s of the FDIC "mny 
continue to serve after the expiration of his term until a 
successor has been appointed and qualified." 

~/ Const. Art. II, § 2, cl. 3 provides~ 

"The President shall have Power to fill up 
all Vacancies that may happen during the Recess 
of the Senate, by granting Commissions which 
shall expire at the End of their next Session.tt 

It has been firmly established by a line of Attorney General 
O()inions going back to 1823 (see 41 Op. A.G. 4n3, 465 (1960)), 
that the President has the power unr:i•:!r this Clause to make 
recess appointments to fill vacancies that existed while the Senate 
was in session. This interpretation of the Recess Appointment 
Clause has heen judicially upheld. Allocco v. United States, 
305 F.2d 704, 709-15 (2d Cir. 1962) ,-cei:f·-. denied, 371 u.s. 964 
(1963). 



You have asked whether 5 U.S.C. S 5503, which generally provides ll 
that if the President makes a recess appointment to fill a 
vacancy that existed while the Senate was in session payment 
for the services of the recess appoinlee may not be made from 
the Treasury pt·ior to confirmation, 4/ would preclude payment 
for the recess appointee 1 s se1·v ices prior to his confirmation. 

While the matter is not entirely free from doubt, for the 
reasons hereafter set forth, we beli~ve that a strong argument 
can be made to the effect that ~ 5503 would not prohibit the 
payment of the recess appointee's salary under the circumstances 
you have set forth. We note that § 5503 contains two operative 
elements: first, the requirement that· the recess appointment 
would fill a vacancy that existed while the Senate was in 
session; and, second, that the payment for the services would 
be made from the Treastiry. We discuss these operative elements 
seriatim and conclude that a vacancy has existed since the 
ex p i rat ion o f the i n c urn be n t ' s t e rm , a n d t ha t pa ym en t to a 
recess appointee would not be "from the Treasury" within the 
meaning of § 5503. 

I• 

A Vacancy Existed While the Senate Was in Session 

We first deal with the question whether a vacancy existed 
while the Senate was in session. In its Advisory Opinion of 
April 5, 1983, 8210-338, In the Matter of Personnel Practices 
within the Le9 al Services Cot·po1·a t ion, the Comptroller Gener al 
opined that 5 u.s.c. § 5503 is not applicable where the President 
makes a recess appointment to replace an incumbent whose term 

3/ The full text of § 5503 is reproduced in the Appendix to this 
memorandum. 

4/ There are three specific exceptions, not relevant to your 
t='ecuest, to this gene1:al pt·ohibition. Payment is not prohibited 
under § 5503 in circumstances in which: 

(1) the vacancy arose within thirty days of the end 
of the session of the Senate; 

(2) a nomination for the office was pending hefore the 
Senate at the time of the recess, and the recess appointee is 
not serving under a prior recess appointment; or 

(3) a nomination to the office was rejected by the Senate 
within thirty days prior to the arljournment of the Senate, and 
the recess appointee is not the person whose nomination was 
rejected. 
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ex;Jit·ed while the Senate was in sc•ssinn, hut who continues t:n 
set·ve pursuant. to a statuto1:y authority. The opinion maintained 
th1t an office is not vacant whilP. <~n incunihent holrls ovet·, and 
th~t a vacancy occurs in this situation only when the President 
re?laces the incumbent with a recess appointee. 

The Department of Justice gene~~lly h~s rleferrerl to the 
interpretation of ~ 5503 nnd its p1:<?.decessot· provisions hy 
th·~ Cornptroller General and his pi:Pcl£>cPsS("'lt·, the Comptrol let· of 
th9 Treasury. See 41 Op. A.G. 463, 473 (lq60); 30 Op. A.G. 
314, 316 (1914)-.-In this Cose, how1c>ve1·, w~~ have rlifficuJty 
ac~epting this interpretati0n nf the term "vacancy," as helpful 
as it would be in this situat-L 1)n, bc~cause it is inherently 
cont1.·adictot·y, inconsistent with _iurlici;:il p1·ececient, and ilTecnn­
cilable with the interpretation o[ the vac~ncy concept advancerl 
hy this Department. 

First, it must ~e rememhere0 th~t the m~king of a recess 
appointment i;:in:-surposes the existJ1 11ce of a vacancy. Hence, i.f 
the Comptroller General were correct in his position that thPre 
is no vacancy while an office is occupied by a holrtover officer, 
the President would lack the rnwer r.n makP a recess appointment. 
at all. The opinion of the Co~rtrnller General, however, assumes 
th a t the L" e c es s a p po int men t i s v a 1 id des p i t e i ts con cl us ion 
that no vacancy exists pui::su<:lnt to which such an appointment 
wculd be justified. Nor coul.ri it hP. said, nespite thP 1ack of 
a vacancy while the Senate was in sPssion, that the recess 
arpointment itself had the effect oE creating a vacnncy. The 
recess appointment power is based upon thP existence of a 
v a c a n c y , bu t a. rec e s s a p po i n t rn en t d o e s no t c L" e a t e one • Pe c k v . 
Uriitect States, 39 Ct. Cl. 125 ( Jq04); 23 Op. A.G. 30, 34-:..35 
(1900); 3 Op. O.L.C. 314, 317 {197q). The conclusion of the 
Ccmptroller General--that there is no vacancy while an officer 
whose term h~s expirerl Rerves unrtPt" ~ hnlciover clause--is 
t~erefore inconsistent with the exercise of the President's 
pcwe1·, unquF?stioner:l h:y· the Cnrnpt.1.·01.le1· -Gene1·l-ll, to eeplace the 
holdover officer by way of a recess appointment. 

Secon<i, the position of t.lw Cnrn.pt1·0l ler Genera.1 is inconsistent 
with the judicially approved position of this nepRrt.ment: when 
ar· officer's tenn expit·es, his offii:"e heco11tes legally vacant. 
Sr·e Staebler v. C.:n·te1·, 4G4 P. Supri. SRS, 58Q-90 (D.D.C. 1Q7C)). 
The ·holdover clause is mei·ely' one nf. 1nany devices pennittin~J 
the tempo1·ary filling of the offic0. 

The difference in the inte1:pt·r"t:ations of statutot·y holdover 
c 1 a use s by t he ne pa r t rn en t of ,Tu s t i c G a n cl by t he Comp t l"C) 11 er 
Gr-nr:ral is nnt a met:e exe1·cLse .in 10q.::ilisms, hut has an imprn·tant 
ccins tit u t ion.1 l consequence. As mr:-n ti oned above, the Pres .iden t' s 
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power to make a recess appointment ['t"!"Supposes the existence of 
a vacancy. Hence, if the President wishes to make such an 
appointment, the office must eithe1· he vacant, oL· the P1·esident 
must create the vacancy by reMoving the incumbent--provided, 
of course, that he has that power. 3 Op. O.L.C. 314, 317 
( 1979). This conside1·ation hecomes e~:;pecially important 
where, as in Staebler v. Carter, suprR, the President seeks to 
replace by way of recess appoint.menta holdover officer whom 
the President has no power to re~ove, nbsent cause, because the 
officer performs quasi-judicial or quasi-legislative functions. 
See Wiener v. United States, 357 U.S. 349 (1958) ~ Humphrey's 
Exe~utor v. United States·-, 295 U.S. fi02 ( lq35). In that situation, 
if 3. vacancy were not to occu1· when the incumbent' s term expires, 
the President could not make a recess appointment. 

In Staebler v. Carter, supra, the court helrl that a vacancy 
occ'J1·s when the incumbent 1 s tei::;nexpi1·es. The court's opinion 
therefore upheld the President's authority to make a recess 
app1Jintrnent in these circumstances. This p1·events the Sen-=ite 
from perpetuating a holdover incumbent in office by failing to 
con E i rm hi s s u c r: es so r . S t a e b 1 e r v . C ct i · t e t· 

1 
4 6 4 F • Supp . a t 

600-01. We believ~ it is important D1at the Executive Branch 
adh8re to its position that a vacancy arises upon the expiration 
of a term, even when an incumhent may continue to serve under a 
holdove1· provision, and thrit this position not be compromisect 
by accepting, where convenient, a contradictory interpretation 
of .::t holdover clause. We the1·efo1·e conclude that the office of 
the Chairman of the Board of the FDIC became legally vacant 
when the incumbent' s te llt\ expired. 

I I. 

Payment would not be made "f1·om the Treasury" 

The second question derived from the language of § 5503 
is whether payment for the services of the recess appointee 
would be made "from the Treasury of the United States." 

In order to detennine whether p:=i.yment for the services of 
the Chairman of the Board of Directors of the FDIC is "made 
fror\ the T1·easury" within the rneaning of 5 u.s.c. § 5503, it 
is necessa1·y to ascertain the status of the F'DIC and the 
SOLll"ce and nature of the funds from which sala1·y payments to 
its chairmen are made. For purposes of chapter 91 of title 31, 
the FDIC is defined as a mixerl-ownership Government corporation. 
31 ll.S.C. ~ 9101(2)(c). The ,\ppenc11x to the Budget of the 
Uni t.ed States Gove i·nme nt, FY Tg.85,-f ..::-'{"2 2 ( 19 84) [ het·e i na f te i· 
·"Appendix"] explains that the pu1:poscs of the F'DIC a1·e to provide 
protection for bank depositors and to foster sound hanking 
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practices. The principal of the assets of the FDIC is rlerived 
exclusively from insurance assessments paid by insured banks 
and from the accumulated net income on its investments, not 
fr om tax rev en u e s . See 1 2 lJ • S . C . ~ ~ 18 1 7 , 1 8 21 ( a ) . Wh i 1 e the 
FDIC is authorized to borrow money fL·om the TL-easury, no bot-rowing 
under this authorization has been marle up to now and, as far 
as we have been able to determine, none is expect~d in the 
immediate future. 

Similarly, the income of the F'DIC is nerived from the 
assessments on insured banks anrt the interest on its investment~. 
The entire funds of the FDIC, which are described as Trust 
Funds 5/, are t-eserved for the protect. ion of depos i to i:s in 
ins111·ed banks and for the payment of insurance and adminis­
trative expenses~ the latter expenses, of course, inclurle the 
salaries of the FDIC's oEficers and employees. The Appendix 
states specifically that "no funds derived from taxes or Federal 
appropriations are allo~ated to or used by the Corporation in 
any of its opeeations." _!E_. 

Arguments to the effect that the salaries of the Corporation's 
empJ.oyees are paid from the Treasury could be based on two 
contentions: First, that salaries are paid frbm public funds 
that must be depositert in the Treasu~y and may be withdrawn 
fl·om the Treasury "but in Consequence of Appropriations made by 
law," (Const. Art. I, ~ 9, cl. 7)J and, second, that the FDIC 
makes payment for the services of its officers and employees by 
Treasury check. It is our conclusion, however, that the assets 
of the FDIC are not public funds for the purposes of § 5503, 
and that the salary payments of the PDIC by checks drawn on the 
Corporation's accounts with the Treasury do not constitute 
"pa.xinen t from the Treasury." 

A. The Assets of the FDIC Are Not Public Funds for 
the Purposes of § 5503 

A number of decisions rtealing with the specific problem of 
protecting the assets of the FDIC against fraud anrl insolvency 
have described the funds of the FDIC as public funrts or public 
moneys. D'Oench, Duhme & Co. v. FDIC·, 315 U.S. 447, 457 (1942); 
FDIC v • d e ,Te s us Ve 1 e z , 6 7 8 F • 2 d 3 7 1 ~ 3 7 5 ( l st C i r . l 9 8 2 ) J 

Gilrr.an v. FDIC 660 F.2d 688, 695 n.10 (6th Cir. 1981); FDIC v. 
Am. Rank Trust Sha1·es, 460 F. Supp. 549, 555 (D.s.c. 1978); 
aff'd 629 F.2d 951 (4th Cir. 1980). 

21 See Budget of the United States, FY 1985, 8-165 (1984). 
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However, if the funds of the F'Pl 1 ~· • .. :eL·e tn_ily puhlic funrjs, 
31 U.S.C. ~§ 3302(b) ,(c) would L·equi1:~~ that they he clcposite<j 
with the Treasury, from which they w~y be withdrawn only "in 
Consequence of i\ppropr ia t ions made by Law" (Const. Art. I, § 9, 
cl. 7). Instend, 12 ll.S.C. ~ 1.823(.'1) provides that the moneys 
o f t he F DIC , " not o t h e L" w i s e em p lo y 1? d •:; h .:=t l l be i n v e st e cl i n 
obligations of the United States or in obligations guaranteed 
as to principal and intet·est by the Uni.tee'! States." Section 
l823(b) is of particular importance for the issues here involved. 
According to that provision, the banking or checking accounts 
of the FDIC shall be kept with the Treasurer of the United 
States, 6/ or, with the approval of the Secretary of the Treasury, 
with a Federn..l Reset·ve Rank or· a bank designated as a deposito1·y 
or fiscal agent of the United States. 

Moreover, funds that re~ult from assessments on a specific 
industry, and that an=- used tn regul nte that industry and to pay 
for the costs of administration, have been held not to constitute 
public moneys, but rather are trust funrls. Varney v. Warehime, 147 
F. 2 d 2 3 8 , 2 4 5 { 6th Cir . ) , c 01: t . denied , 3 2 5 U. S :-S 8 2 ( 19 4 5) , 
de a 1 t w i t h a :-'. y c:; t P r.i e s tab l i shed d u r i n: i Wo r 1 d Wa t· I I u n d e r- the 
War Powers Act th~t ~PJulated and controlled the milk supply. 
The system was financed by assessments that were levied on milk 
handlers and used to pay the salaries of the employees and 
otheL· expenses necessa1·ily incuL-red in the administration of 
the system. This arrangement was challenged on the grounds 
that the assessments constitut~d a revenue measure that could 
be imposed only by statute, and that payment of the expenses 
and salaries of the system directly out of the fund was a 
violation of the Appropriations Clause of the Constitution, 
which requires that all public expenditures be made from the 
Treasury pursuant to duly enacted appropriations laws. The 
court rejected those arguments, holding that the assessments 
did not constitute the levying of a tax or a revenue measure, 
but rather were incident to the regul3ti-0n of the industry 
affected. The Approp1·iations Clause of the Constitution was 
held inapplicable because it related <Jnly to public funds arising 
fro~ taxes, customs or other revenue measuras, which are required 
by law to be deposited in the Treasury. The opinion concluded: 

The mere fact that moneys are received by 
federal agencies in the lawful exercise of 
their public functions, standing alone, does 

GT TheL·e is, of cout·se, a marked rl if ference between a deposit 
in the Tt·easut·y, which can be withdnnm only "in Consequence 
oE Appropriations made by Law," and a checking account, upon 
which the depositor may draw freely. 
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not bt·ing them within thr:' cnn~~r.itutional 
ot· statutory provision reguii-inr1 al I "p 1.ihlic 
funds" tn be covered into the T~easury and 
withdrawn only by an appropri~tion. 

The funds accumulate~ hy ~ssessment 
on the handlers of milk are not public 
funds, but at·e trust funds to h•::> retaineci 
and disbursed by the Market A0ent without 
deposit to the Treasury of thf' United 
States. Morgan's Louisiana & T.R. & S.S. 
co. v. Board oE Heai"tFof.-sta.Fc._c)f-LouISiana, 
TIS u.s-. 455, 463 [1886]~------·· 

147 F.2d at 245. 7/ 

This analysis is equnlly arplic;=ihle t•) the fun<is collect<:?d 
by the FDIC f t·om its assessrnr::in ts. 8/. The assess1T1ents are levied 
to fund the statutory purpos0s of Fh0 FDIC and the administri'l-
t ion of the .l\ct in return Eot· which the banks t·eceive insuran·ce 
protection for their depositors. The assessments thus are not a 
tax or revenue measure; moreover, RS shown ahove, the funds of 
the FDIC are specifically exempted ft·om the r-equirement of 
deposit with the Treasury. Finally, the funds of the FDIC are 
c l a s s i E i e d i n t he 8 u d g e t a s t t· u s t · f u n d s , no t a s fed e t· a 1 f u n rl s • 
We .... fiierefore conclude that the funds from which the officers 
anct the employees of the FDIC are paid are not public moneys 
that must be deposited in the Treasury anct may be withdrawn 
from it only pursuant to appropriations measures. 

:r;-MoL
7gan v. Louisiana, llR U.S. 4SS (l88fi), held that a feF? 

collectecr-on vessels entet·ing the poL·t of New Ol·leans to fin a nee 
a quarantine system is not a tax in the constitutional sense, 
but compensation for a se1·vice rendeL·ed. 

8/ In R1·yan v. Fede1·a1 Oren Mar1<et: Cornmittee, 235 P. Supp. 877 
( r·. Mont. 19fi4), the plaintiff cha~f.?.nqerlthe Federal Open Ma1·ket 
Committee's expenditure of Eunrls in the ahsence of appropriations. 
The rlistrict court rejecterl that clAim on the authority of 
Varney v. Wa1·hime, supra, hol<iinq that funds lawfully received 
by°afederal agency other than those a1·isin9 f1.-orn taxes, customs 
and other revenue measures, are not subject to the requirement 
of having to be deposited into the Tt-easury, ft·orn which they 
cculd be withdrawn only pursuant to an appropriation. 235 F. Supp. 
at 879 n.l. 
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B. The SC1la1·ies of the c1ffice1..-s and f::rnployees 
of the FDIC are not "paid fnim the T1·easury" 

SiI'1ila1·ly, the sal3t·ies of the office1·s and ern.ployees of 
thf? FDIC are not "paid from the T1·p;lsu1·y 11 RS the result of the 
J11e+:hod by which they at·e d ishl!l·serl. The DPpai:tment of th~! 
Treasury has arlvised us that, RS far as they have been ahle to 
determine without direct inquiry to the FDIC, the salaries of 
the officers and employees of the Co~poration are paid in the 
same manner as the salaries of other government employees -­
by checks drawn on the Treasury of the United States. Those 
checks, however, are not payable out 0f the general funrls, ~s 
i.n the case of the othe1· agencies, hut are d1·awn on sepa1·ate 
ch1=cking accounts maintained by the FDIC with the Treasury 
pu~suant to 12 U.S.C. § l823(b). 

Payment by a check drawn on thi~ Treasury by a depositor 
th•!rein arguably is not payment from the T~easury because 
pa:ment is not rna<ie with Ti·easur·y furnis. ~·/hile the FDIC funds 
ar1: physically located in the Treas1Jl'y, they nre not paid "ft·om 
th~= Tt·easury" because the Treasury act.s merely as an agent of 
the FDIC when it pays thc-.se checks. 9/ ThP payments thet·efore 
no not come within the prohibition of § 5503. 

This conclusion, however, does not fully dispose of your 
inquiry, since it might be a1:gue1:'l that the term "payment from 
thi! Treasury" should be given a broarl interpretation so as to 
cover all payments oE moneys by the government agencies. 
Ho .. .,ever, even assuming such a hi·oati inteq;n·etation, Cong1·ess 
could not the1·eby deny the P1:esident the power to make a recess 
Rppointment if a vacancy existed while the Senate was in session. 
At most, Congress could exercise its pnwer under the Appropriations 
Cla.use (A1·t. I,§ 9, cl. 7) to prohibit the withdrawal "fl·orn 

CJ/ llnde1· the l.t-1w of negotiable instn.1ments, the d1:awee of a 
Cht:!Ck is, ahsent Certificatic1 n ot· ·3CC'E"'ptance, Undet· no obligation 
to pay the payee. The drawee 1 s oblisntion is owed solely t0 
th8 drawer of the instrument. Farmers Bank v. Federal Reserve 
Ra n k , 2 6 2 u • s . 6 4 9 , 6 5 9 ( 19 2 3 ) • -Sc t~ (~ e n er a 11 y , Ba n ks and 
!3a11king (1983 Replacement Vo.lume)-~{}.-·-198, 204. 1n paying the 
chr~ck, the d1:awee the1·efo1:e do~s not d.ischa1:ge an obligation 
ow•:d by it to the payee, but acts as the oxawer' s agent in 
discharging the debt owed by the <i1·,:iwp1· to the payee. See 
Selig v. ~'>/undeL·lich Contracting Corripr>ny, 160 Neb. 215, 219-20 
(Tq55); Dalmatinsko etc. v. fI't·stiJr)]()n T. r. S. Bank, 268 111. 
App. 314, 320 (1932); Wall v-.-Prankltn Tt·ust Co., 84 Pa. Sup. 
Ct. 392, 394 (1925); Cr.3'°<lo1·d v:-w~~;t Side Rank, 100 N.Y. 50, 
53 (1885); See also SA MichTe, supt-~, § 1, pp. 15-16. 
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the Treasury" of funds to pay the salaries of persons who 
received recess appointments under th0se circumstances. Even 
that power might be questioned, 10/ although to our knowlerlge 
it has never been challenged. The power of Congress to prohibit 
the payment of the sa1ar ies of i:ecess arpo in tees becomes far 
more questionable when it is directerl not at the withdrawal 
from the general funds of the Treasury pursuant td an appropria­
tions act, where Congress' power is certainly at its strongest, 
but rathee at the act of payment from trust funds generated not 
f t·om taxes or other revenue measures, but rather from assessments 
designed to protect the beneficiaries oE a statute and to pay 
for the expenses of the administration of that legislation. In 
vie1~ of the rule of interpretation that, where fairly possible, 
statutes are to he construed in a manner which will avoid a 
constitutional question, Califano v. Yamasaki, 442 U.S. 682, 
692-93 (1979); United States v. Thirt~-Seven Photographs, 402 
u. s. 363, 369 ( 1971 l, we concl ude-Ehat § 5503 must be given a 
nan:ow construction, and read as prohibiting only payments 
from the Treasury out of the general funds. 

While we believe this is the better interpretation of 
~ 5503, we must caution that, in the absence of any directly 
applicable precerlent, the matte1· is not completely free of 
doubt. We understand that your Office realizes that the problems 
underlying this issue could be obviatPd according to the second 
exception to § 5503, supra, if the President were to submit to 
the Senate a nomination fo1: the posit:jon befo1·e the recess of 
the Senate during which the appointment would be made. 

Robe1·t B. Shanks 
Deputy Assistant Attorney General 

Off ice of Legal Counsel 

cc: Wendell G. Willkey, III 
Associate Counsel to the President 

10/ See, e.g., the concurring opinion of Madden, J., in Lovett 
V-: Unlted states, 104 C.Cl. 557, 594, (1945), aff 1 d on other 
g1·0.1Jnds, 328 U.S. 303 (1946): "I do not think, therefore, that 
the power of the purse may be constitutionally exercised to 
prod u c e an u n con st i tu t i o n a 1 i· es u 1 t s u c h a s . . a tr esp a s s 
upo~ the constitutional functions of another branch of the 
Gov1:rnmen t." 

-9-
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APPENDIX 

§ 5503. Recess Appointments 

(a) Payment for services may not be made ft·orn the Treasury 
of the United States to an individual appointed during a recess 
of the Senate to fill a vacancy in an existing office, if the 
vac3ncy existed while the Senate was in session and was by law 
required to be filled by and with the advice and consent of 
the Senate, until the appointee has hPen confirmed by the 
Senate. This subsection does not apply --

(1) if the vacancy arose within 30 days before 
the end of the session of the Senate; 

( 2 ) i f , at t h e end of the s e s s ion , a n om i n a t ion 
for the office, other than the nomination of an 
individual appointed during the preceding recess of 
the Senate, was pending before the Senate for its 
advice and consent; or 

(3) if a nomination for the office was rejected 
by the Senate within 30 days before the end of the 
Senate within 30 days before the end of the session 
and an individual other than the one whose nomination 
was rejected thereafter receives a recess appointment. 

( b) 
(1), (2), 
submitted 
beginning 

A nomination to fill a vac;:incy referred to by pat'"agraph 
or (3) of subsection (a) of this section shall be 
to the Senate not later than 40 days after the 
of the next session of the Senate. 



\ . THE WHITE HOUSE 

WASl-iiNGTON 

October 16, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Recess Appointments for Marine 
Mammal Commission Nominees 

Senator Packwood has asked that the President not recess 
appoint two nominees, Karen Pryor and Robert Elsner, to the 
Marine Manunal Commission. Susan Borchard of Presidential 
Personnel has asked whether the statute governing the Marine 
Mammal Commission prohibits recess appointments. 

The question practically answers itself. A mere statute 
cannot prohibit the President from exercising his constitu­
tional power to make recess appointments. In this case, it 
is far from clear that Congress even presumed to act in such 
an unconstitutional manner. Prior to 1982, appointments to 
the Marine Mammal Commission did not require Senate conf irma­
tion. Public Law 92-522, 86 Stat. 1043. The statute was 
amended in 1982 to provide that "the Commission shall be 
composed of three members who shall be appointed by the 
President, by and with the advice and consent of the Senate." 
Public Law 97-389, 96 Stat. 1951. Senator Packwood now 
contends that the change evinces an intent to bar recess 
appointments. But of course the very question of recess 
appointments only arises with respect to offices requiring 
Senate confirmation in the first place. To read a provision 
requiring Senate confirmation as implying an intent to bar 
recess appointments would mean all recess appointments were prohibited. 

Even if Packwood is correct that Congress intended to bar 
recess appointments when it passed the 1982 amendments, such 
action by Congress rather clearly contravenes the Constitution. 
For it is the Constitution, and not any act of Congress, 
that grants the President the power "to fill up all Vacancies 
that may happen during the Recess of the Senate." Art. II, 
§ 2, cl. 3. We have never conceded the constitutionality of 
indirect restrictions on the President's recess appointment 
power, such as the Pay Act or the effort to draw distinctions 
between the authority of confirmed and recess-appointed 
directors of the Legal Services Corporation. We should 
certainly oppose Packwood's direct effort to prohibit recess appointments. 



THE WHITE HOUSE 

WASHINGTON 

October 16, 1984 

MEMORANDUM FOR SUSAN BORCHARD 
ASSOCIATE DIRECTOR 

FROM: 

SUBJECT: 

OFFICE OF PRESIDENTIAL PERSONNEL 

FRED F. FIELDINGorig. signed by FFF 
COUNSEL TO THE PRESIDENT 

Recess Appointments for Marine 
Mammal Commission Nominees 

You have inquired whether the statute governing the Marine 
Mammal Commission prohibits recess appointments to the 
Commission. The statute not only does not do so but could 
not do so consistent with the Constitution. The statute in 
question simply provides that members shall be appointed to 
the Commission by the President, with the advice and consent 
of the Senate. 16 u.s.c. § 140l(b} (l}. This hardly evinces 
an intent to prohibit recess appointments, since the very 
issue of recess appointments only arises with respect to 
positions requiring Senate confirmation. 

Even if Congress did intend to prohibit recess appointments 
when it added the requirement of Senate confirmation in the 
1982 amendment to the above-referenced statute, it cannot 
constitutionally do so. The President's power to make 
recess appointments is granted by the Constitution, Art. II, 
§ 2, cl. 3, and cannot be taken away by a mere statute. I 
have no doubt that the President is empowered to make recess 
appointments to the Marine Mammal Commission. 

cc: M. B. Oglesby, Jr. 
Assistant to the President 

for Legislative Affairs 

FFF:JGR:aea 10/16/84 
bee: FFFielding/JGRoberts/SUbj/Chron 



THE WHITE HOUSE 

WASHINGTON 

October 16, 1984 

MEMORANDUM FOR SUSAN BORCHARD 
ASSOCIATE DIRECTOR 
OFFICE OF PRESIDENTIAL PERSONNEL 

FROM: 

SUBJECT: 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Recess Appointments for Marine 
Mammal Commission Nominees 

You have inquired whether the statute governing the Marine 
Mammal Commission prohibits recess appointments to the 
Commission. The statute not only does not do so but could 
not do so consistent with the Constitution. The statute in 
question simply provides that members shall be appointed to 
the Commission by the President, with the advice and consent 
of the Senate. 16 u.s.c. § 1401(b) (1). This hardly evinces 
an intent to prohibit recess appointments, since the very 
issue of recess appointments only arises with respect to 
positions requiring Senate confirmation. 

Even if Congress did intend to prohibit recess appointments 
when it added the requirement of Senate confirmation in the 
1982 amendment to the above-referenced statute, it cannot 
constitutionally do so. The President's power to make 
recess appointments is granted by the Constitution, Art. II, 
§ 2, cl. 3, and cannot be taken away by a mere statute. I 
have no doubt that the President is empowered to make recess 
appointments to the Marine Mammal Commission. 

cc: M. B. Oglesby, Jr. 
Assistant to the President 

for Legislative Affairs 

FFF:JGR:aea 10/16/84 
bee: FFFie1ding/JGRoberts/SUbj/Chron 
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THE WHITE HOUSE 

WASHINGTON 

October 10, 1984 

MEMORANDUM FOR LARRY :::J,.;;:1 ~ FROM: 

SUBJECT: 

SUSAN 
i.. 

Recess Appointments for Marine Mammal Commission 
Nominees 

Attached is a memorandum from Nancy Kennedy to john Herrington 
bringing to our attention Senator Packwood's suggestion that the 
Marine Mammal Commission nominees (Karen Pryor and Robert Elsner) 
not be recess appointed. 

Would you please give me your interpretation of the statute 
governing the Marine Mammal Commission? Does the statute, in 
your opinion, prohibit recess appointments? I would appreciate 
your thoughts on this at your earliest convenience. 

Thank you very much for your assistance. 



TO: 

THRU: 

FROM: 

THE: WHITE: HOUSE: 

WASHINGTON 

October 9, 1984 

_ ..... _ .. 
JOHN HERRI~GTON A . 
M.B. OGLE~y, J)i."Y 
PAM TURNE~-

NANCY KENNEDY ~ 

Again, as was the case earlier this year, the Chairman of the 
jurisdictional'Commerce Committee - Senator Bob Packwood - asks 
that we not recess the two nominees, Karen Pryor and Robert 
Elsner. 

Enclosed is a tear sheet from the Congressional :Record when the 
members of the Commission became PAS candidates. Based on the 
Senate

1
s understanding of the intent of the law, Packwood urges 

Pryor and Elsner not be recess appointed. · 

cc: Becky Norton Dunlop 
Susan Borchard/ 
Nancy Perot v 

/ 
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/ December 20, 1982 CO 
_,./ a.nm buUdup but Withoul an an:i:u: con 

i.reuy.e 

t .APPorn:n.riNT~o:P-MAiii:NE~ :£ 
~-g;t~ONERS ~ 

• MI.- P.ACKWOOD. Mr. Presid mt. 
the Sen.ate and Bouse of Represei~ta­
tives recently passed B..R. 3942, a 
reauthorization of the - Commercial 
P.isheries Reses.rcb and Development 
Act.. Included iD the legislative pa.ck­
ai:-e ii.-a.s & reQuiTement that all future 
members of the Mil.Tine Mammsl Com­
mission shal.l be confirmed by the 
Senate. To insure the.t there is no con­
lusion about the intent of this provi­
sion. I ~·ant to take thiS opportunity 
io add &eme additional cla.rific:ation. 

F'l."'St, we are only talking about 
!u:.:.u-~ Co!::ll:lissionen.. The members 
o! t..'le Cc=ission curren!.ly in place 
are not covered by this change in pro­
cedure. 

Second. the Congress in taking this 
action is insisting on an orderly ~ 
tion to the new system of &dvi!:t! ant! 
consent appointments to tbe Commis­
sion. Congress intends that the CW"­
reDt Commissioners shall CODtinue to 
serve until they a.re replaced by a new 
nominee, or nominees. who have been 
confirmed by the Senate in the 98th 
Congress or thereafter. 

Third, I ...-ant to remind all interest­
ed parties that the provision in ques­
tion is retroa.ctive to September 1. 
1982, sc. that any appointments after 
that date shall be subject to confirma­
tion by the Senate.• 

VERMONT VIETNAM W.AR 
MEMORIAL 

• Mr. LEAHY. Mr. President, an Oc· 
Lober 30, 1982, I stood "1th hu.ndreds 
of other Vermonters at the Vermont 
Viet."1am War Memorial. It was & 
bright fall day, and all of us were 
brought together to honor the Viet­
nam veterans. 

Certainly one of the most moving 
statements made that day was by 
Lotu.!oe Ransom. She and her husband 
l>.·ere L'°lne. a.nd she spoke of her son. 

• Mike. l>.".bo died in Vietnam.. 
There is no v.-ay that I could ade­

quately paraphrase what she said. 
Ho"•ever. ll."hat she said ll."&S so impor­
tant that I v.·ilJ momentarily ask the 
permission of the Senate to have her 
remarks printed in full 

I hope that everyone "1thin this 
body a.nd outside will take these words 
LO heart. Mr. President, l ask that the 
remarks of Louise Ransom be included 
in the RECORD in full 

The remarks follow: 
DJ:D1CAno>1 01' Va1o10XT Vll:r1'ur Wu 

M.DdOP.lJl.I. 

{Rernarb o! Louise R..ul.som) 
MY son. M.iite. died over fo=en yean; 

1.¥0 in May of l9C8 a~ Chu Lai. Vietnur:.. He 
v.·a.s 1.:n infantrj= '11.ilh the American Di· 
t"i..s1on. near ?.! r L;.L _ 

l L'?l proud t.o join you hert: t.ods}' to c!edJ· 
c:ate Uus most flltl!ll!' memorial to the younr 
Vermonters ~ho p\'e thelT lJ\'es in Soutb­
rasl AslL 

GRESSIONAL RECORD - SENA TE s 15805 
The mimst.er or oUT church read An:hJ. rightful dfon tc> fmd walue and ~reby 

m.ld M&CLel.sh'1 poem. "'The Yo~ Dead pride In their aerv>ce. 
Solclien" at Mike's 1unera.l. Ted Pickett To me. they ha11e ILl•"U"S been d:sernnr o1 
read St here la.st Memorial Day at the pride ~d honor, but nat because lt .. -u a 
e:round-breaklni' a:remonieL It.I words keep good -cr.•a.r. I know th&t my llOD a:nd an these 
comins ba.ck :Lp.1D and apJ:n. It beei= othen · were brave and lllll'OD&. clnoted to 
"'The YDUili dead soldiers do not s:pes..t.. theIT fellow Am1:ncam. and J:O Uam duty as 
l'Jevertheless they II.Te heud tn the nm -A.hey AW It. No COii~ &ZnD.QC m OftT 

houses. They AY .., the war tt.:sel1 CU> ·mintmm that. lf a monu-
We were :voun&. We have died. Remember ment he.l:ps ve~to fmd lhS2. prlde tn 

w • • - the:nselves. let th~ be 11:1.allY monumc:nta.. 
And "CL"h.a.t bit that we remembci? Bowew-er, the true ~ or thes.e 
:Pu-st. we remember how Uiey looked the deaths cui ooly be dei.erm.ined by bow we. 

last time we saw thei:n-the shiny buttons the survivors.. ~ the J:DODWDC%lt.s and 
on their new uniforms p~ 1nt.o us a.s we the n.lue we find iOT o~YeS m what thel' 
buned them eoodbye, tryinz to shield them It&Dd iar. · 
w:t1h our love. I! we Ulle them to Elortt:F the Vietnam 

We ~=bet how we awaited tbe let~ War, nll>er than as a Uibuu to ita 'K'a.lTion., 
home. In one Mike wrote: ""Tbere is not a ri6h~us.ly feeli.ni' th3l now ~have done 
man over he~ that 'lra.nt.s to aee this ,.-ar l'D our bit. lremem'bennl tha.t it is the vet.e1'1.%1S 
on any }ol)ier. Th.is Is not to gay th.at any- &lld not we I.hat put up the Ul.ODUJnenta> and 
body .s.hnnks from do~ a job. But everyone then 'S'a.sb our ha.nm at the whole \n.i:'ic 
is as confused as l a.s tc cxaclly ,.hat. U 2.IJJ'- business 'liith no ccmeern tar ru 'Pic:til:m at 
tb.u:l.£, we're &ee=::>llshln&." home and &broad. we sb&ll b:aYe falled.. 

Then we remember our desper.U.e prayers But U we can stiive midllll:f to Rek CJ"e'-
aurlni those lo.st !e;;- day;; in:. s-.ir.ica.J .field a.Uve and not znfl.ltary llOh."'tiom lo over. 
bospltal a1t.er 111e had leuned o! the ait.ical wh~ world Problems. ll we can a.c­
-cr.•01u11is. lcnowleQeie in humruty Ule J>OSS1bllitl' o.f 

We remember Ddly now the thlni::s th£t error .In ourselves. and al>cwe &l.I tf we e&n 
.-ru not be: The 'IL'eddi.np never att.eDded; learn to love one another as we Jove them.. 
the chlldren never bom: the house$ never their PC'i!iee form TDl not have been tn 
built and the fields not plollJ'hed: the books vain. 
never ..nu.en: the £CDP never S\Ull:: even A crucial line or the poem reads: 
possibly from &mDDi' those lisi..ed here. the "Wbethe- ow- liYes and mu dl:stlla W1::re far 
Governor or the Senator nol elected. pen:e and a nl:'IL' Bope or :far nothin&:. 

But th.is is our personal pain. We al.so re- .... e c:annoL =:r. lt is ;,ou who mUS'l sa:v 
member our national pa.in: t.bi&. -

Our anger at our J'overnment: 
For covering up so many tTUths a.bout the 

11.·u. includ.in6 how we a-ot h:ito Jt. &nd for 
~the counge to pull out. as Sen.a.tor 
C'\?oree Alken Ml v.isely saJd we .i;bould. 

Por requJJ"in& such uneQual sa.crt!ic:es of 
Its dtiun.• throueh a &YIOl.eill that permitted 
mne 011t of every teJJ men to legally avoid 
.servia: or ride out the 11:ar sa!el:r in the very 
R~er11e or Guard units we pay to proLect 
us. I! our cause '11."a.S Ml right.eous a.nd Just. 
how did IL h:i.ppen th•t no member o! Con-
1'!"ess losl. a i;on or a er.a.Ddson there? 

For not puttine a S1.0P to the huge proflu 
ma.de by American here &nd 1n Victo:i.m at 
the expense of our soldiers. 

For its a.Dous nerlect of the returnin¥ 
vet.era.ns-other parents' Mlns-v.ho ha.d 
been sent of! to f.irht and die .ID &n alien 
land. in alien wan. 

Most of all, we remember OUT disillusion­
ment: 

ill the blcalr. fear tha!. the lives of OUT be. 
Joyed .son::. hmhands. brothers.. and some 
sis~rs.. mllY have been "CL"a.Sted by the na.tion 
we 1D'Yl'-1or no v~ble ~a.in to its people. 

1n t.be percepUon that Lhe war brought 
out the worst in us: oUT r&Cism. our eirotism. 
our intolerance and our UDQUeslion!Jli 
cbau\·i.nism. 

lJJ the blowlt.-Oge th•t • "CL"bole ieneralian 
has become C)"nical a.nd lost faith .ID their 
goverumenl and tn the Ameriellll dreun ol 
freedom for a!L for '117hlch oUT fore-b.thers 
fourht and died. 

But ,..e have not come here toda.y only to 
remec:iboe.r the p&ID.iul past. Wha.t o1 the 
future? 

The MacLeish poem roes on to .say: 
-we lr:ne you our dea.ths. GJve them their 

meanmi." 
ln our search for meaning. one of the 

thic~ Te do ls erect monumem .. s. It ls sym­
bol!~ l L!1ink. o! lhe di!! erence bet 'll;ttll the 
Vieu.am War and other -cr.·an. th.at this 
monument ":as built 1Il me.":>Of'Y o! their 
fa.lien cornndes by the vetel'2DS themselves. 
as v:a.s lhe one in Washlllit.On, and not in 
Lbeir honor by a i;ratdul nlltian. The vei.er· 
IJl.S have erected these monuments in their 

-.- . 

Future •enera.tions wm DOt Jud&'e us by 
our monuments. but r&tber by our a.ctions.. 
We are proud of OW' soJchen,, all o! them. 
Let us by our actions :a:ialce them proud o! 
us. tha.t they uia.y rest Jn pe:ace..e 

PIONEERS OF SERVICE 

•Mr. HELMS.. Mr. President. I am a. 
strong believer ill whU the people of 
this ~at country a.re capable of 
do~. They do not need compulsion 
:frcm Government to stir them into 
action. but simply the conviction and 
commtu::ient that come 1rom con-
science.. 

As ll->e all know, the President is also 
a. beliei.-er in the American spir:lt of 
volunt.a.Tism. Addressing a recent con­
ference of volunteers. the President 
noted that-

These- volunteer effon.s can do It so mucb 
more eI.hCJenUY ••• so mucb more dfec-­
tl\<ei.T t=n Gm'enl::l=t =.. the.!. tt =·t • 
case of w:JL.iung fer Government to do it. But 
Ul.ke a look Lt the oe1ehborhooli. the com­
munlt:r. the lhm& that needs do~. and 
then 1md out .how you can ~ people 1.o 
do UliS. 

l c:a.n 1hink of no better example of 
l!:hat the PTesident ..-as t.alldng about. 
of v.·hat. .America needs :more o!,, than 
the senice project invol\'ina:; the 
Amciic:an Children's Home in Lexine­
ton. N.C •. recenUy completed by Chap­
ter 79 Telephone Pioneers of America.. 
I salute one and all co:rlnec~ 'Q.1th 
this project as pioneers in 11emee. Likr 
the pioneers o:! old they have blazed a 
path that 'Q.'C would all do well to 
folloV>. 

Mr. President.. I ask th.at their o~'Xl 
account of this commendable a.c:hiev~ 
m ent be prini.ed in the Rl:coui 11.t the 
conclusion of these remarks as evi-

_. ' 
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error in the bid upon which,Jt contract is based, that rule does not 
entitle the Government to take advantage of a bidder's error when, 
as in the present case, it has been alleged and satisfactorily established 
prior to award. The general rule is that the acceptance of a bid with 
knowledge of error therein does not consummate a valid and binding 
contract. See Nason Ood'Oompany v. United States, 64 C. Cls. 526; 
Restatement of the Law .f>f Contracts, section 503; and "'Williston on 
Contracts, section 1578. Also, see llf offett, H odglcins, and Ola?'lce 
Oompany v. Rochester, 178 U. S. 373; Kemp v. United States, 38 F. 
Supp. 568; Alta Elect?ic and Mechanical Company, Inc. v. United 
States, 90 C. Cls. 466; and 17 Comp. Gen. 575, 576. In undertaking 
to bind a bidder by aceptance of a bid after notice of a claim of error 
by the bidder, the Government virtually undertakes the burden of 
proving either that there was no error or that the bidder's claim was 
not made in good :faith. The degree of proof required to justify 
withdrawal of 8: bid before award is in no way comparable to that 
necessary to allow correction of an erroneous bid. 

Since the notice of award was given after receipt of evidence by 
the contracting officer reasonably establishing the bidder's omission 
from his bid price of a material item of cost, and since it is understood 
that the contractor has not executed the contract or furnished a per­
formance or payment bond, the notice of award should be canceled. 

The contracting officer's undated Findings of Fact; the affidavits 
of Mr. Rysgaard; the contractor's original and revised worksheets; 
and the abstract of bids are being retained. The other papers are 
returned. 

[B-129743] 

Appointments-Presidential-Recess-New Appointees 
An individual who receives a recess appointment by the President, subsequent 
to the adjournment of the Senate and after the Senate had failed to act on the 
nomination of another individual who had received a recess appointment to the 
same office, is a new appointee, and the salary prohibition in 5 U. S. Code 56 (b) 
for appointees, other than the nomination of a person appointed during the 
preceding recess of the Senate, will not preclude payment of compensation to 
the new appointee. 

To Floyd E. Dotson, Department of the Interior, November 30_, 
1956: 

Your letter of November 5, 1956, encloses a voucher in favor of Mr. 
Olin Hatfield Chilson, Assistant Secretary of the Interior, covering 
salary for the period October 29 to November 3, 1956, and requests 
our decision whether the voucher may be certified for payment under 
the circumstances hereinafter set forth. 
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You report that a vacancy occurred in the office of the Assistant 
Secretary of the Interior on September 15, 1955, after the adjournment 
sine die of the 1st session of the 84th Congress; that to fill such vacancy 

·the President gave a recess appointment to Mr. Wesley A. D'Ewart, 
who entered upon duty on October 6, 1955; that Mr. D'Ewart's name 
was then placed in nomination for the office before the Senate during 
the 2nd session of the 84th Congress, but the Senate failed to act upon 
the nomination prior to the a.djournment sine die of the Congress on 
July 27, 1956; that thereafter-Mr. D'Ewart's recess appointment 
having expired with the end of the 2nd session of the Senate-the 
President made another recess appointment to the office, but to a dif­
ferent person, namely, Mr. Olin Hatfield Chilson, who entered upon 
duty on October 29, 1956. 

The question presented is whether, in view of section 1761 of the 
Revised Statutes, as amended by the act of July 11, 1940, 5 U.S. C. 56, 
Mr. Chilson may be pa.id salary prior to the time his appointment is 
confirmed by the Senate. 

The referred-to statute reads, as follows: 

No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the "Senate, to till a vacancy in any existing office, i! the 
vacancy existed while the Senate was In session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee 
lias been confirmed by the Senate. The provisions of this section shall not 
apply (a) If the vacancy arose within thirty days prior to the termination of 
the session of the Senate; or (b) l!, at the time of the termination of the session 
of the Senate, a nomination for such office, other than the nomination of a 
person appointed during the preceding recess ot the Senate, was pending before 
the Senate for its advice and consent; or (c) it a nomination for such office 
was rejected by the Senate within thirty days prior to the termination of the 
session and a person other than the one whose nomination was rejected there­
after receives a recess commission: Provided, That a nomination to fill such 
vacancy under (a), (b), or (c) of this section, shall be submitted to the Senate 
not later than forty days after the commencement of the next succeeding 
session of. the Senate. 

There is for consideration here whether the appointment o:f Mr. 
Chilson falls within any of the three exceptions to the general restric­
tion against payment o:f salary to recess appointees contained in 
section 1761 of the Revised Statutes, quoted above. It is apparent 
that if any of the exceptions be applicable in Mr. Chilson's case it is 
that contained in clause (b), 5 U. S. C. 56 (b), of the statute. While 
clause (b) appears in the text of section 1761 as previously quoted, it 
is again quoted here for ready reference: ···'l 

(b) If, at the time of the termination of the sess1-n of the Senate, a nomination 
for such office, other than the nomination of a person appointed during the 
preceding recess of the Senate, was pending befol'.le' the 'Senate for Its advice and 
consent. 

. . . 

You refer·tothe fact that the limguage "other than the nomination 
of a. person appointed during the preceding recess of the Senate" was 
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added by the Senate Committelir-on the Judiciary as an amendment to 
s. 2773, which became the act of July 11, 1940, amending section 1761 
of the Revised Statut~. In explanation of such language, the follow­
ing statement by the Committee appears in Senate Report No. 1079, 
7Gth Congress : -The purpose of this amendment is to preclude payment of salary to a person 
nominated to fill a vacancy dtv;ing the time when the Congress had adjourned, 
or was in recess but whose nomination was not sent to the Senate for con­
firmafiCl.ll during the session of Congress which followed the recess during which 
the 1101uliiation was made, or having been submitted to the Senate, was not 
acted u11011. 

l\Ioreover, it is significant that under clause (c), 5 U. S. C. 56 (c), 
the payment of salary would be permitted to a new recess appointee 
who ii; appointed after the rejection by the Senate, within thirty days 
prior to the termination of the session, of the nomination of a person 
appointed during the preceding recess. 

In Yiew of the foregoing, it is apparent that the Congress did not 
intend to preclude the payment of salary in a situation such as exists 
in Mr. Chilson's case, but permit it in a situation as set :forth in 
c]au:;e (c) of the statute. Accordingly, we hold that the language 
''other than the nomination of a person appointed during the pre­
ceding recess of the Senate" was not intended to apply to a new 
recess appointee such as Mr. Chilson and that c1ause (b) otherwise 
permits payment of salary under the related circumstances. Of. 28 
Comp. Gen. 30; id. 238. 

The result herein reached is in conflict with our decision of De­
cember 14, 1953, B-117860, which no longer will be followed. 

The voucher, which is returned herewith, may be certified for 
payment, if otherwise correct. 



Memorandum 

Subject 

To 

FILES 

Date 

Pay Act -- 5 u.s.c. § 5503. 

DEC 2 I 1984 

From 
NAME: Herman Marcuse 
OFFICE SYMBOL:° LC 

STATEMENT: 

On December 14, 1984, I received a call from Mr. Garrett, 
of the Off ice of the Counsel to the Presid~nt, involving the 
interpretation of the Pay Act, 5 u.s.c·. ~ 5503. A member of 
the Postal Rate Commission had been given a recess appointment 
during the recess of the Senate between the first and second 
sessions of the 98th Congress. His nomination had been 
submitteQ to the Senate and was pending before it when the 
98th Congress adjourned sine die without having taken action 

•. on the nomination. Mr. Garrett stated that the President 
intends to give a recess appointment to another person during 
the recess of the Senate between the 98th and 99th Congress. He 

., .. , ·· inquired whether that person could be paid prior to conf innation 
in view of the Pay Act, 5 U. s.c. § 5503. 

The Pay act provides in substance that a recess appointee 
may not be paid out of the Treasury prior to his confirmation, 
if the vacancy existed while the Senate was in session. This 
prohibition, however, does not apply (1) ••• 

"(2) if, at the end of the session, a nomination 
for the office, other than the nomination of an 
individual appointed during the preceding recess 
of the Senate, was pending before the Senate for 
its advice and consent." 

Mr. Garrett pointed out that the situation described by 
him fell literally within th~_exception to paragraph (2), 
viz.,that the nomination of a person appointed during the 
preceding recess of the Senate was pending before the Senate 
at the time of the adjournment. 

I pointed out to Mr. Garrett that the Comptroller General, 
the officer primarily charged with the interpretation of the 
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Pay Act (see 41 Op. Att'y Gen. 463, 469 (1961)), has construed 
5 u.s.c. ~503(2) in analogy to 5 u.s.c. § 5503(a)(3) ~/as if 
it read: 

"If a nomination for the office was pending 
before the Senate at the end of the session, 
and a person other than the one who had 
received a recess appointment to the office 
during the preceding .recess of the Senate 
receives a recess appointment." 

36 Comp. Gen. 444. In the situation described by Mr. Garrett, 
a nomination was pending before the Senate at the time of its 
recess, and the recess appointment would go to a person other 
than a person who had served under a previous recess appointment. 
The new recess appointee thus could be paid under the 
interpretation placed by the Comptroller General on the Pay Act. 

Mr. Garrett inquired further whether the Pay Act which 
in tenns prohibits payment for services from the Treasury is 
applicable to the Postal Rate Commission, since the latter is 
not funded from the Treasury but from postal receipts. On 
that issue I referred Mr. Garrett to our memorandum dated 
August 24, 1984, to Mr. Fielding, re: Possible Recess Appoint­
ments to the Federal Deposit Insurance Corporation. 

~1 Section 5503(a) (3) provides: 

(3) if a nomination for the office was rejected 
by the Senate within 30 days before the end of the 
session and an individual other than the one whose 
nomination was rejected thereafter receives a 
recess appointment. 
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