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Office of Legal Counsel 

Office of the Washington, D.C. 20530 
Deputy Assistant Attorney General 

SEP 1 3 1983 

MEMORANDUM FOR RICHARD A. HAUSER 
Deputy Counsel to the President 

Re: Recess Appointments to the Board of Directors 
of the Corporation for Public Broadcasting 

•. 

This responds to your request for our opinion on whether 
the President is authorized to fill a vacancy in the Board of 
Directors of the Corporation for Public Broadcasting (Corporation) 
by means· of a recess appointmen.t. U.S. Const. art II, § 2, 
cl. 3. l/_ More specifically, we have been asked whether there 
is any objection to the appointment of Mr. William Lee Hanley, Jr. 
to a vacancy which occurred upon the expiration last fall of 
the term of Mrs. Gillian Martin Sorensen. Mrs. Sorensen has 
continued to serve on the Board as a holdover member since the 
expiration of her term. After a review of the Corporation's 
statute and legislative history, relevant case law and prior 
opinions of the Attorney Genera'l and this Office, we have 
concluded that there is no legal obstacle to such a recess 
appointment. 

I. Recess Appointments 

The President's power to make recess appointments is 
a corollary of his power to appoint, with the advice and 
consent of the Senate, officers of the United States. 
U.S. Const. art. II, § 2, cl. 2~ His power to fill vacancies 
is thus coextensive with his power to fill them o~iginally. 
McCalpin v. Dana, No. 82-542 (d. D.C. October 5, ~982), 
appeal docketed, No. 82-2318 (D.C. Cir. November 3, 1982), 
slip op. at 4-5. Unless there is a clearly expressed legis-

ll The Recess Appointments Clause provides: 

The President shall have Power to fill up 
all Vacancies that may happen during the 
Recess of the Senate, by granting 
Commissions which shall expire at the End 
of their next Session. 



lative intent to the contrary, therefore, id. at 10, positions 
held by officers of the government may be filled by the 
President under the Recess Appointments Clause. ~/ The Mccalpin 
court quoted Staebler v. Carter, 464 F. Supp. 585, 592 (D.D.C. 
1979), in which Judge Harold Green, considering recess appointments 
to the Federal Election Commission, said: 

The Court finds it difficult to believe 
that, had the Congress intended to take the 
significant step of attempting to curtail the 
President's constitutional recess appointment 
power, it would not have considered th~ matter 
with more deliberation or failed to declare 
its purpose with greater directness and pre­
cision. 

Before reading such an unusual limit into a statute, we 
believe that the courts would require a clear and explicit 
statement by Congress that it intended to accomplish such an 
objective. 

Her~-:-we are aware of nothing in the Corporation's 
enabling act or its legislative history that evidences a 
Congressional desire to restrict the President's appointment 
power. Rather, there is affirmative evidence that attempts 
to limit the President's authority over appointments were 
rejected when the Corporation was set up in 1967. Although 
the original legislation provfded for a fifteen member Board 
appointed by the President, the suggestion was made during 
hearings that more diversity would be insured if .six of the 
fifteen were elected by nine appointed members. .s. Rep. No. 
222, 90th Cong., 1st Sess. 13 (1967). Although the Senate 
Committee adopted the suggestion, it was rejected by the 
House and the original language was retained. H.R. Rep. No. 
572, 90th Cong., 1st Sess. 15, 27 (1967). Thus, ·an attempt 
to weaken the President's appointment power was rejected. 

In 1981, the statute was amended to revise the Board's 
makeup. The number of Board members was reduced"to ten, and two 
of the ten positions were reserved for one representative each 
from among the public television stations and the public radio 

~/ The President's acknowledged power to appoint whomever he 
wants as a member "is inconsistent with a statutory construction 
that would restrict the President's power under the Recess 
Appointments Clause." Mccalpin, supra, slip op., at 10. 

- 2 -



stations. 47 U.S.C. § 396(c)(3) (Supp. V 1981). 3/ The 
provision permitting members to holdover until their successors 
were qualified, 47 u.s.c. § 396(c)(4) (1976), was deleted. 
See 47 u.s.c. § 396(c) (5) (Supp. V 1981). Finally, the 
language governing vacancies was changed. Rather than being 
filled "in the manner in which the original appointments were 
made," 47 u.s.c. § 396(c) (5) (1976), they are now to be 
filled "in the manner consistent with this chapter." 47 
u.s.c. § 396(c)(6) (Supp. V 1981). We have not found any 
legislative history discussing these last two changes. 

~/ This. provision provides: 

(3) Of the members of the Board appointed by 
the President under paragraph (1), one ~ember 
shall be selected from among individuals who 
represent the licensees and permittees of 
public television stations, and one member 
shall be selected from among individuals who 

_ represent the licensees and permittees of 
-- • I 0 .~ public radio stations. 

"[T]he President has full discretion in selecting the 
television and radio representatives." H.R. R~p. No. 
97-208, 97th Cong., 1st Sess. 891 (1981). 

A provision which was proposed but rejected at that 
time would have permitted public radio and television stations 
to submit a list of qualified individuals to the Soard, which 
would then submit the list' to the President withi,n 45 days. 
One purp6se was "to provide for the expeditious appointment 
of individuals to fill Board vacancies. Too often in the 
past, the President has neglected to fill openings on the 
Board -- to the detriment of the Board's ability to carry out 
its ~ork." H.R. Rep. No. 97-82, 97th Cong., 1st Sess. 19 
(1981). See also Public Telecommunications Act of 1981: 
Hearings Oi1""s:--72o Before the ~ubcomm. on Communi~ations of 
the Senate Comm. on Commerce, Science and Transpdrtation, 97th 
Cong., 1st Sess. 23 (1981). Although the proposal was not 
adopted, the provision does reflect a concern that the President 
fill vacancies promptly, and perhaps a recognition of previous 
shortcomings in this regard. Because many vacanc"ies are 
created by death or resignation, elimination of the ability 
to make recess appointments would be somewhat inconsistent 
with a desire to have vacancies filled expeditiously. 

- 3 -
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The effect, if any, of the language change regarding 
the filling of vacancies would appear to be in the direction 
of more, not less, Presidential authority. The court in 
Staebler, supra, declined to read the requirement that vacancies 
be filled in the same manner as the original appointment as 
a limit on the President's power to make recess appointments. 
464 F. Supp. at 588-591. See also Mccalpin, supra, slip op. 
at 19-20. The more ambiguous language now covering vacancies 
in the Corporation's Board permits a similar interpretation, 
one which is consistent with the Constitution's demands 
and thereby avoids raising doubts about the constit~ti~nality 
of a statutory scheme in which individuals are given 
substantial authority over a major federal program. Mccalpin, 
supra, at 16. 

Because we do not believe that Congress intended to 
restrict the President's power to make recess appointments, 
the central question for us is whether the members of the 
Board of-&irectors are "officers of the United SEates. 11 

The ten members of the Board of Directors of the 
Corporation are appointed by the President, with the advice 
and consent of .the Senate. 47 U.S.C. § 396(c)(l) (Supp. v 
1981). We believe that this unrestricted power of appointment 
by the President is based on tthe Appointments Clause and that 
the Board members are "officers" in the constitutional sense. 
They exercise "significant authority pursuant to the laws of 
the United States • • • 11

, including receipt ano expenditure 
of appropriated funds. Buckley v. Valeo, 424 U.S. 1, 126 
(1976). That Congress recites that an organization is "non­
governm~ntal" or "private" does not change this analysis. _!/ 

ii Letter to Mr. Richard Garon from R·obert B. Shanks, Deputy 
Assistant Attorney General, Office of Legal Counsel, June 9, 
1983 (National Endowment for Bemocracy). ' 
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The Supreme Court's test is whether an individual exercises 
significant statutory authority; it is clear that the directors 
of the Corporation do exercise such significant statutory 
authority. Among other things, the Corporation's authorizing 
statute permits the Corporation to make contracts, fund 
grants, underwrite public television and radio stations, establish 
and maintain a national library and conduct training programs. 
47 U.S.C. § 396(g)(2} {Supp. V 1981). 2/ 

~/ We are a~are that some have argued that the board members 
are not officers, and that the recess appointments power 
is therefore not available. Memorandum for Paul A. Mutino, 
General Counsel, Corporation for Public Broadcasbing from 
James L. McHugh, Jr., Steptoe and Johnson, January 19, 1981, 
at 2. "Thus, the sole source of Presidential power to appoint 
to the CPB Board is the statute itself, which does not provide 
for recess appointments." Id. ·This Office stated, in a 
short op~-&ion in 1973, though, that while the directors did 
not appear to be officers, we still believed that the President 
could make recess appointments to the Corporation. Memorandum 
for the Hon. John W. Dean, III, Counsel to the President from 
Roger C. Crampton, Assistant Attorney General, Office of 
Legal Counsel, January 3, 1973. 

Our memorandum was written prior to the Supreme Court's 
decision in Buckley v. Valeo, 424 U.S. 1 (1976) and does not 
contain any analysis of why the directors are noe officers in 
the constitutional sense. We must depart from ics conclusion 
that the directors are not officers, based on the intervening 
Buckley pecision and our present understanding of the Corpor­
ation's functions. Because of the different premise from 
which we now begin our analysis, it is unnecessary for us to 
discuss the reasoning underlying the conclusion of our 1973 
memorandum. 

' 
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That the Board members "cannot 'be deemed officers 
or employees • • • by reason of such membership . . . 1 does 
not preclude LSC directors from being considered 'officers of 
the United States' by reason of the Constitution." Mccalpin, 
supra, slip op. at 11-12. The court did not read the 
provision, nearly identical to that found in the Corporation's, 
47 u.s.c. §396(d)(2), out of the statute. Rather, it viewed 
it as defining 

the entitlements, obligations, and liabilities 
of [members] under various federal statutes and 
regulations ••.. [D]efendants correctly contend 
that the phrase "employee of the United States" 
has no constitutional significance. It is 
improbable that Congress intended for o.ne segment 
of a statutory clause to be defined in its 
constitutional sense ·while the remaining segment 
was to have only a statutory meaning. By using 
both the terms "officers" and "employees," it is 

_ likely that Congress was demonstrating its concern 
that the [statutory] rights and duties ·of officers 
or employees of the United States would not attach 
to [members]. 

Id. at 12-13. The court went on to note that the Legal Services 
Corporation's status as a non-governmental corporation did not 
preclude its directors from being officers in the constitutional 
sense. Id. 6/ That Congress wishes to insulate such members 
from political influence, which it has done by restricting 
the President's removal power,· id. at 16, 21 is "? check on the 

.§./While· the 1981 amendment added the word "officers" to 47 
u.s.c. § 396(d)(2). See n.4 and text. The addition of the 
word "officer" makes the language even·more similar to that 
discussed in Mccalpin. · 

.. 
21 See also Memorandum for Fred F. Fielding, Coll"nsel to the 
President, from Larry L. Simms, Acting Assistant Attorney 
General, Office of Legal Counsel, February 8, 1981 (removal 
of recess appointments to the Corporation). 
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political influence of the Executive Branch that has been 
frequently utilized," but does not influence whether someone 
is an officer. Id. ~/ 

Thus, we believe that members of the Corporation's 
Board of Directors are "officers of the United States" whose 
positions the President may fill using his recess appointments 
power. 

II. Holdover Provision 

We understand that the President gave the re~ess 
appointment to Mr. Hanley in order to fill the vacancy 
created by the expiration of the term of Mrs. Gillian Martin 
Sorensen. Mrs. Sorensen apparently claimed the right to serve 
under the holdover provision o~ D.C. Code §29-Sl~(c), which 
has been·made applicable to the Corporation by 47 u.s.c. § 
396(1), to the extent consistent with that section. 9/ It 
has been firmly established that holdover service comes to an 
end when the President makes a, recess appointment to the 
position in which an incumbent holds over. Staebler, supra; 
McCalpin:--supra. Thus, because the President had ·the 
authority to give a recess appontrnent to Mr. Hanley, as we 
have shown above, the President's recess appointment terminated 
any right Mrs. Sorensen previously might have had to continue 
to serve as a director of the Corporation. 

8/ The historical record is replete with examples of 
recess appointments to so-called independent agencies. See 
Staebler v. Carter, 464 F.· Supp. 585, 587 ( 11 at le.ast 11~ 
examples ·in recent decades). President Carter made 
recess appointments to the Corporation's Board in January, 
1981. Memorandum for Fred Fielding, Counsel to the 
President from Larry L. Simms, Acting Assistant Attorney 
General, Office of Legal Counsel, February 8, 1981~ Other 
examples include recess appointments to the Legal Services 
Corporation, ~ McCalpin, supra, and to the Cornnwnications 
Satellite Corporation. 42 Op. Att 'y Gen. 165, 16'5 n. 2 ( 1962). 

9/ We see no inconsistency between 47 U.S.C. S 396 and 
D.C. Code§ 29-519(c). 49 u.s.c. § 396(c)(4) originally 
contained a holdover provision. That provision was 
omitted in a 1981 revision of·§ 396. It is not clear 
·whether the omission might have been due to a determination 
that the D.C. Code section rendered the statutory. provision 
unnecessary. There is some evidence in the legislative history 
with regard to another provision, ~ n.3, supra, that 
Congress was concerned about the speed with which the 
President was filling vacancies. It may be that the deletion 
was intended to encourage the President to fill vacancies 
even more quickly by eliminating the grace period available 
with a holdover provision. 
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IV. Conclusion 

We believe that the President has the authority to make 
recess appointments to the Board of Directors of the 
Corporation for Public Broadcasting. We further conclude 
that the recess appointment of Mr. William Lee Hanley, Jr. was 
legally permissible, and that Mr. Hanley therefore replaced 
Mrs. Gillian Martin Sorensen, whose holdover status was 
terminated thereby. 

Please let us know if we can be of further assistance. 

Ralph.W. Tarr 
Deputy Assistant Attorney General 

Off ice of Legal Counsel 

- 8 -
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RETURN TO: 
'\/-· ""'L ..... R'.r 9<ECUT t Lt t: .r-, 

OPINION OF THE ATTORNEY GENERAL OF THE 
UNITED STATE$ 

.RECESS APPOINTMENTS 

The President is authorized to make recess apPointments to fill vacan­
ciea which occurred while the Senate was in session. 

The Pr~sldent is aut.horized to make recess apP<>intments during the 
temporary adjournment of the Senate :from July 8 to .August 8, 1960. 

The reconvening of the Senate on August 8, 1960, is not to be regarded 
as the "next Session" of the Senate within the meaning of Article n, 
section 2, clause 3 of the Constitution, but as the continuation of the 
second session of the 86th Congress. The commissions of the officers 
apPointed during this adjournment therefore will continue until the 
end of·that session of the Senate which follows the final adjournment 
Bine die of the second session of the 86th Congress. 

The adjournment of the Senate on July 8, 1960, constituted the "termi­
nation of the session of the Senate" within the meaning of 5 U.S.C. 
G6, so that Persons whose nominations were pending before the Sen~ 
ate on that day and who recei.-e recess appointments during the 
period of adjournment are entitled to the salaries attached to their 
offices, proVided that the other conditions of 5 U.S.C. 56 are met; and· 
thls right Will not be terminated by any temPorary or final adjourn­
ment of the sece>nd session of the 86th Congress. 

The terminal pre>viso of 5 U.S.C. 56 may require that the President sub­
mit to the Senate not later than forty days after it reconvenes on 
August 8, 1960, the nominations of those oflieers who, during the re­
cess of the Senate, received appointments to fill vacancies which ex­
isted while the Senate was in sessie>n. 

Tmi PRESIDENT. . Jm.y 14, 1960. 

lvIY DEAR MR. PRESIDENT: I have the honor to comply with 
yom oral ·request for my opinion on several questions re­
lating to your power under the Constitution to make what 
are commonly designated as recess appointments. . 

On July 3, 1960, the Senate adopted Senate Concurrent 
:Resolution 112, 86th Cong., 2d sess., which reads: 

"That whr;n the two Rouses shall Ji,djourn on Sunday, 
July 3, 1960, the Senate shall stand adjourned until 12 
o'clock noon on Monday, August 8

1 
1960, and· the House. of 

Representat:ves shall stand adjourned until 12 o'clock noon 
Vol. 41, Op. No. ·so. 

:162021-60:--1 
(l) 
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on Monday, August 15, 1960." (106 Cong. Rec. (Daily Ed., 
July 5, 1960),p.14690.) 

At the same time, the Senate agreed to a resolution providing; 

"* * * That notwithstanding the adjournment of the Sen­
ate under Senate Concurrent Resolution 112, as amended, 
and the provisions of rule XXXVIII of the Standing Rules 
of the Senate, the status quo of nominations now pending 
and not .finally acted upon at the time of taking such 
adjournment shall be preserved." 1 

The questions now presented are, first, whether you are 
authorized to make appointments pursuant to Article Il, 
section 2, clause 3 of the Constitution, during the adjourn­
ment of the Senate from July 3 to August 8, 1960, in par­
ticular whether you may appoint to vacancies, e.:x:isting at 
the time when the Senate was in session, those persons whom 
you had nominated and whose nominations were pending 
and not .finally acted upon at the time when the Senate 
adjourned; second, when the commissions granted pursuant 
to such appointments will expire; third, whether you should 
submit to the Senate-when it reconvenes on August B, 1960, 
or at some later time-for its advice and consent, the nomi­
nations of those persons who had received appointments 
during the adjournment of the Senate, especially of those 
whose nominations were pending and not .finally acted upon 
at the time of the adjournment on July 3, 1960; and, .finally, 
whether and how long the persons receiving such appoint­
ments may be paid pursuant to the provisions of 5 U.S.C. 
56. For the reasons set fort:µ in detail, I con\llude, .first, 
that you have the power to make appointments during this 
adjournment of the· Senate, and that this power extends to 
vacancies which existed at the time the Senate was in ses­
sion and to persons whose nominations were pending but 
not .:fin!llly acted upon when the Senate adjourned on July 3, 
1960; second, that the commissions of the persons so ap­
pointed will expire at the end of the session of the Senate 

1

Ru!e XXX:vIII ot the Standing Rules ot the Senate provides In Pertinent 
part:· "6. • • • it the Senate shall adjourn or take a recess for more than 
thirty days, all nomlnations pending and not filially acted upon at the ttme 
of ta.king such adjournment or recees shall be returned by the Secretary to 
the President, and shall not again be considered unless they shall agalJl be made to the Senate by .the President." 

·•:.· 

l 
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following. the adjournment sine die of the second session of 
the 86th Congress, presumably, the end of the first session 
of the 87th Congre.ss; third, that it would be advisable to 
submit to the Senate, when it; reconvenes at the end of the 
adjournment, nominations for all persons who received ap­
pointments between July 3 and August 8, 1960; and, .finally, 
that, provided compliance is made with the provisions o.f 
5 U.S.C. 56, any such appointee can be paid out of the 
Treasury for the duration of his constitutional term or until 
the Senate has voted not to confirm his nomination. 

I. 

Article II, section 2, clause 3 of the Constitution provides: 
"The President shall have Power to fill up all Vacancies 

that may happen during the Recess of the Senate, by grant­
Jng Commissi@s.FJUclL~9JJ,_ e~ire at the End of their next Session." 

It has been settled ·by a long and unanimous line of <min­
ions of the Attorneys General concurred in by the courts that 
the President's power to make such appointments is not 
Iiajted to those which "happen to occur" during the recess 
of the Senate ·but that it extends to those which "happen to 
f:lxist" during that periocli_hence, that the President has the 
constitutional ower to fill vacancies reuardless of the time 
when they first arose. 1 Op. 631 (1823); 2 Op. 525 (1832); 
3 Op. 673 (1841); 7 Op. 186 (1855); 10 Op. 356 (1862); 12 
Op. 32 (1866); 12 Op. 455 (1868); 14 Op. 562 (1875); 15 Op. 
207 (1877); 16 Op. 522(1880);16 Op. 538 (1880); 17 Op. 530 
(1883); 18 ·op. 28 {1884); 18 Op. 29 (1884); 19 Op. 261 
(1889); 26 Op. 234 (1907); 30 Op. 314 (1914) ; 33 Op. 20, 22-

. 23 (1921); see also In Re Fa1"!'ow, 3 Fed. 112 (C.C.N.D. Ga., 
1880), and the opinion of Mr . .T ustice Woods, sitting as Cir­
cuit .Justice, in In Re Yanae-y, 28 Fed. 445, 450 (C.C.W.D. 
Tenn., 1886). 

The Con ess too reco~izesthePresident's owertomake 
a ointments durin a recess of the Senate to fill a vacanc 
which existed while the Senate was in session.2 R.S. 1761, 5 
U.S.C. 56, which originally prohibited the payment of ap­
propriated funds as salary to a person who received a recess 

~See, e.g., 52 Cong. Rec. 1369--1370 (1915) ; 67 Cong, Rec. 262-.264 (1925). 

i. 
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appointment if the vacancy existed while the Senate was in 
session implicitly assumed that the power existed, but sought 
to render it ineffective by prohibiting the payment of the 
salary to the person so appointed.3 In 1940, however, the 
Congress amended R.S. 1'761, 5 U.S.C. 56 (act of July 11) 
1940, c. 580, 54 Stat. 751), and permitted the payment of 
salaries to certain classes of recess appointees even where the 
vacancies occurred while the Senate was in session.4 In view 
.nf this congressional acquiescence, you have, without any 
rdoubt, the. constitutional power to make recess appointments 
rto fill any vacancies which existed while the Senate was in. 
~ession. 

. Next,. I reach the question of whether the adjournment 
of the Senate, pursuant to Senate Concurrent Resolution 112 
of July 3, 1960, from that day to August 8, 1960, is a "re­
cess of the Senate" within the meaning of Article II, sec­
tion 2, clause 3 of the Constitution. In other words, does. 
the word "recess" relate only to a formal termination of a 
. .session of the Senate, or does it refer as well to a temporary 
adjournment of the Senate, protracted enough to prevent. 
that body from performing its functions of advising and 
consenting to executive nominations~ It is my opinion> 
which finds its support in executive as well as in legislative 

,,:an.d judicial authority, that the latter interpretation is the: 
-11~rrect one. 

In 1921, the Attorney General ruled that the President has 
the power to make recess appointments during an adjourn­
ment of the Senate for four weeks. 33 Op. 20 ( 1921). In his / 
opinion, the test for the determination of whether an ad~ 
journment constitutes a recess in the constitutional sense .is 
not the technical nature of the adjournment resolution, ie.,. 
whether it is to a day certain (temporary) or sine die (ter­
minating the session), but its practical effect: via., whether 
or not the Senate is capable of exercising its constitutional 
function of advising and consenting to executive nomina-

a Cf. tbe memorandum submitted by Senator Butler on March 16, 1925, 67' 
Cong. Rec. 263; 264 (1925). 

•For an analysis of 5 U.S.C. 56, see II, infra. The legislative history or 
the 1940 amendment of 5 U.S.C. 56 does not contain any suggestion that tbe 
President lacks the power under the Coni1t:itntion to make recess appointments 
when the ;acancies existed while the Senate was in session. C!. S. Rept. 1079, 
76th Cong., 1st sess., and H. Rept. 2646, 76th Cong., 3d sess. 

.. ;:..;··I'· 
·", ·": 
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tions. Relying on the classic expositions of Attorneys Gen­
eral Wirt and Stanbery in 1 Op. 031(1823) and 12 Op. 
3g ( 1866), the Attorney General explained the purposes the 
President's recess appointment power is designed to serve: 
11iz., to enable the President, at a time when the advice and 
consent of the Senate cannot be obtained immediately, to fill 
those vacancies which, in the public interest,·may not be left 
open for any protracted period. He pointed out that the 
existence of a vacancy is no less adverse to the public interest 
because it occurs after a temporary rather than after a final 
adjournment of a session of the Congress, and "could not 
bring himself to believe that the framers of the Constitution 
ever intended" that the President's essential power to make 
recess appointments could be nullified because the Senate 
chose to adjourn.to a specified day, rather than Bine die (33 .--

., Op. 20,23 (1921) ). 

The opinion, however, relied not only on earlier opinions 
of the Attorneys General; it was amply supported by judi­
cial and legisla.tive authority. In Gould v. United States, 
19 . C; Cls. 593, 595 {1884), the Court of Claims had held 
that the President possessed the power to make recess ap­
pointments during a temporary adjournment of the Senate 
lasting from July 20 to November 21, 1867. The .Attorney 
General, furthermore, relied heavily on a "most significant" 
report of the Senate Committee on the Judiciary, dated 
March 2, 1905 (S. Rept. 4389, 58th Cong., 3d sess.; .39 Cong. 
Rec. 3823-3824: (1905) ). This report, construing the very 
constitutional clause here involved, interprets the term "re­
cess" as "the period of time when the Senate is not Bitting in 
reg1tla'!' O'l' ea:traordina:ry 8ession as a 'branch, of the Oong7'ess, 
<>r in eartraO'l'dinall"!f Bession for the discharge of erneautive 
fuwtions; when its members owe no duty of attendance; 
when its Chamber is empty; when, because of its absence, it 
cannot receive communications from the President or partic­
ipate as a body m making appointments." 
. The opinion therefore concluded that the adfournment of 
the Congress from August 24 to September 21, 1921, a 

eriod shorter than the resent recess constituted a recess 

,, 
7?--:<Ji=~-. e.. .... 

:.:· 
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of the Sena.ta during which the President could fill vacancies 
· under Article II, section 2, clause 3 of the Constitution.5 

I fully agree with the reasoning and with the conclusions 
reached in that opinion. Moreover, this ruling since has 
been buttressed by a decision of the Comptroller General, and 
by the judgment of the Supreme Court in an analogous field. 
The decision of the Comptroller General (28 Comp. Gen. 
30 ( 194:8) ) arose in the following circumstances: 

In 1948, during the second session of the 80th Congress, 
President Truman submitted to the Senate the nominations . 
of three judges. When the Senate, on June 20, 1948, ad­
journed to December 31, 1948, unless sooner called back ID.to 
session by the congressional leadership, it had not acted on 
those nominations. On June 22, 1948, the President issued 
recess appointments to the three judges.6 Upon inquiry 
.from the Director of the Administrative OfJ:ice of the United 
States Courts as to whether these judges could ·be paid, the 
Comptroller General rulad, largely in reliance on 33 Op. A.G. 
20,7 that. an extended adjournment of the Senate is a "re­
cess" in the constitutional sense, during which the President 
may fill vacancies. Specifically, the Comptroller General 
said ( (28 Comp. Gen. 30, at 34 (1948)): 

"What is a 'recess' within the meaning of that provision 
[.Art II, section 2, clause 3 of the Constitution]~ Is it re­
stricted to the interval between the :final adjournment of one 
session of Congr:ess and the commencement of the next suc­
ceeding session; or does it refer also to the period following 
an adjournment, within a session, to a specified date as here~ 
It appears to be the accepted view..:_at least since an opinion 
of the .Attorney General dated .A.ugilst 27, 1921, reported in 
33 Op. Atty. Gen. 20-that a period such as last referred to 
is a recess during which an appointment properly may be 
made." · 

11 
ID .fts final part ( 33 Op. 20, 24-25 (1921)), the opinion discussed tlie 

problems presented by the adjournment of the Senate for a few days, or for 
a short holiday. It concluded that the outcome hinged on the practical ques­
tion of whether the Senate was present to receive communications from the 
President and that it was largely a matter of sound Presidential discretion 
to determine whether or not there was a real recess makin" it impossible fot 
the Sgnate t v its advice and Mnsent to e:regptive pnpglptznepts. 

e These appointments, of course, would not have been made had not the 
Attorney General adhered to 33 Op. 20. 
~The Comptroller General considered that opinion of the Attorney General 

BO important that he incorporated it in Its entirety as a part of his dedsion. 
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Considering that the Comptroller General is an officer in 
the legislative branch, and charged with the protection of the 
fiscal prerogatives of the Congress, his full concurrence in 
the position taken by the Attorney General in 33 Op. 20 is 
of signal significance. 

Of equal importance is the decision of the Supreme Court 
in the Pocket Veto case, 279 U.S. 655 (1929), which, in a re­
lated field, uses the same argument as the Attorney General 
in 33 Op. 20 : viz., that the Presidential powers arising in the 
event of an adjournment of the Congress are to be determined, 
not by the form of the adjournment, but by the ability of the 
legislature to perform its functions. .Article I, section 7, 
clause 2 of the Constitution provides: 

"If any Bill shall not be returned by the President within 
ten Days (Sundays excepted) after it shall have been pre­
sented to him, the Same shall be a Law, in like Manner as if 
he had signed it, unless the Congress by their Adjournment 
prevent its Return, in which Case it shall not be a Law." 

The issue presented in the Pocket Veto case, supra, was 
whether an adjournment of the Senate from· July 3 to No­
vember 10, 1926, was an adjournment of the Senate "pre­
venting" the return of a bill which had originated in that 
body. 

The Supreme Court, in analogy to the Attorney General in 
33 Op. 20, ruled that the test is not whether an adjournment 
is a final one terminating a session, but "whether it is one 
that 'prevents' the President from returning the bill to the 

·House in which it originated within the time allowed." 8 

Applying the reasoning of the Pocket Veto case, supra, to the 
situation at hand, it follows that you have the power to grant 
recess appointments during the present recess of the Senate, 
because that recess "prevents" it from advising and consent­
ing to executive nominations. 

The commissions issued by you pursuant to Article II, sec­
tion 2, clause 3 of the Constitution expire "at the End o:f their 
[the Senate's] next session~" This "End of their next Ses-

1
279 U.S. 655, 680 (1929). Wright v. United: Statea, 802 U.S. 583 (1938), 

held that a three-day adjournment of the Senate while the Bouse of Repre­
sentatives was in· session, and during which a veto message of the President 
was accepted by the Secretary of the Senate, did not amount to an adjourn­
ment preventing the return of the bill. For a discussion of the Pocket Veto 
problem, see also 40 Op. A.G. 274 (1943). 

.. ·. 
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sion" is not the end of the meeting of the Senate, beginning 
when the Senate returns from its adjournment on August 8, 
1960, but the end of the session following the final adjourn­
ment of the second session of the 86th Congress, presumably, 
the first session of the 87th Congress. 

The adjournment of the Congress on July 3, 1960, pursu­
ant to Senate Concurrent Resolution 112 was not sine die. 
Hence, it merely had the effect of a temporary "dispersion" 
of the Congress. 20 Op. A.G. 503, 507 {1892). It did not, 
however, terminate the second session of the 86th Congress. 

· 5 Hinds' Precedents of the House of Representatives, secs. 
6676, 6677; 28 Comp. Gen. 30, 33-34 (1948); Ashley v. Keith, 
Ou Corporation, 7 F.R.D. 589 (D.C. Mass., 1947). Hence, 
when the Congress reconvenes in August it will not begin a 
new session but merely continue the session which began on 
January 6, 1960. .Ashlf'/!I v. Keith Ou OMf>oration, supra; 
28 Comp. Gen.121, 123-126 (1948); see also Memoramdwm of 
the Federal LatUJ. Section of the Libra'l"!J of Congress to the 
Senate OO'fTl,mittee on the Judiciary, dated November 5, 1947, · 
93 Cong. Rec. 10576-77.. It follows that the "next session'' 
referred to in Article II, section 2, clause 3 of the Constitu­
tion is the session following the adjournment sine die of the 
second session of the 86th Congress, i.e., either the first ses­
sion of the 8'7th Congress or a special session called by the 
President following the iinal adjournment of the second ses­
sion of the 86th Congress.9 

This conclusion is fully supported by a ruling of the 
Comptroller General relating to the previously discussed 
recess appointments made by President Truman on June 22, 
1948. After the second session of the 80th Congress had 
adjourned from June 20 to December 30, 1948, and a num­
ber of recess appointments had been granted, the President 
notified the Congress on JuJy 15, 1948, to convene on July 26, 
1948. Proclamation No. 2796, 13 F.R. 4057; 28 Comp. 
Gen. 121, 124 (1948). The Con.:,aress met accordingly, and 

•.A special session called by the President during a temporary adjournment 
of the second session of thi! 86th Congress would merely constitute a continua­
tion of tbat session. Ashl111J v. Xeitl; OU Corporation, 7 F.~.D. 589, 591-592 

· {D.C. Mass., 1947) and the authorities there cited; M11morana11m of the 
Feaeral Law Section of the LibraT71 of OO'llgress to the Senate Committee 
o-n the Juaiciary, dated November 5, 1947, 93 Cong. Ri!C. 10576-77 (1947) ; 
28 Comp. Gen. 121, 125-126. 

-·· .. •I 
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a.gain adjourned on August 7, 1948, until December 31, 1948 
(28 Comp. Gen. 121, 122). The Comptroller General ruled 
"that the reconvening of the 80th Congress on July 26, 1948, 
pursuant to the President's proclamation of July 15, 
1948 * * * merely constituted a continuation of the second 
session" (28 Comp. Gen., at 126); hence, that "the convening 
of the Congress during the period July 26 to August 7, 
1V4:8 * * * was not the 'next session of the Senate' within 
the meaning of Article II, section 2, clause 3 of the Constitu­
tion, and that Judge Tamm's commission to office did not 
expire on August 7, 1948, when the second session of the 
80th Congress adjourned* * *" (28 Comp. Gen., at 127).10 

This year the Congress will reconvene, not pursuant to 
your call, but according to its own adjournment resolution. 
In th,ese circumstances, the return of the Congress in .August 
clea.rly is a continuation of the second session of the 86th 
Congress and not the next session, the termination of which 
would cause the rec.ess appointments to expire. Barring 
an adjournment sine die of the 86th Congress and the call­
·ing of a special session, the recess commissions granted 
during the present recess of the Senate will terminate at 
the end 0£ the .first session of the 87th Congress. Officers 
who serve at your pleasure, of course, may be removed by 
you at any time. 

You also have inquired whether you should submit to the 
Senate, when it reconvenes in .August, nominations for those 
persons to whom you have given recess appointments dur­
ing this adjournment of the Senate, although their nomi­
nations were pending but not finally acted upon at the time 
the Senate adjourned. This question is so intimately tied 
up with the pay status of the recess appointees that I shall 
ans>Ver.it in that context. 

.II. 

The circumstance that you have the power to make 
appointments during this adjournment of the Senate and 
that the commissions so granted-barring unforeseen cir-

20 
The Attorney General did not publish a formal opinion in connection 

}Vlth this Incident. A press release Issued by Attome;r General Clark on 
August 11, 1948, and the files of this Department, however, !D.dlcate that he 
was in fall agreement with that ruling. 

562021-110--2 
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cnmstances-will last until the adjournment sine die of the 
first session of the 87th Congress, however, does not mean 
necessarily that your appointees can be paid out of· appro­
priated funds.11 The Congress has limited severely the use 
of such moneys for the payment of the salaries of certain 
classes of recess appointees.. 

R.S. 1761, as amended by the act of July 11, 1940, c. 580, 
54 Stat. 751, 5 U.S.C. 56, 12 provides: 

"No money shall be paid from the Treasury, as salary, to 
any person appointed during the recess of the Senate, to fill 
a vacancy in any existing office, if the vacancy existed while 
the Senate was in session and was by law required to be filled 
by and with the advice and consent of the Senate, until such 
appointee has been confirmed by the Senate. The provisions 
of this section shall not apply (a) if the vacancy arose within 
thirty days prior to the termination of the session of the Sen­
ate; or (b) if, at the time of the termination of the session 
o:f the Senate, a nomination for such office, other than the 
nomination of a person.appointed during the preceding recess 
o:f the Senate, was pending before the Senate for its advice 
and consent; or (c) if a nomination for such office was re­
jected by the Senate within thirty days prior to the termina­
tion of the session and a person other than the one whose 
nomination was rejected thereafter receives a recess com­
mission : Pr01)ided, That a nomination to fill such vacancy 
under (a), (b), or ( c) of this section, shall be submitted to the 
Senate not later than forty days after the commencement of 
the next succeeding session of the Senate." 

The import of this complicated provision, briefly, is as 
follows: If the President makes a recess appointment to fill .... 
a vacancy which existed while the Senate was in session, the · 
appointee may be paid prior to his confirmation by the Senate 
in three contingencies : -"1 

,...... a. If the vacancy arose within thirty days prior·to the 
termination of the session of the Senate; 

b. If at the time of the termination of the session of the 
Senate a nomination for this office was pending before the 

n In this opinion I shall use the term ''paid'; in the sense. of being paid out 
ot appropriated funds In i:he rPl!'Ular course of busineRB, i.e., prior to con· 
finnation by the Sl'nate, and without recourse to the Conrt of Claims. 

"'Hereafter usually referred to as 5 U.S.C. 56. · 

... .. 



11 

Senate, except where the nominee is a person appointed dur­
ing the preceding recess of the Senate; 13 or 

c. If a nomination for the office was rejected by the Senate 
within thirty days prior to the termination of the session, 
except where the person who receives the recess appointment 
is the person whose nomination was rejected. 

The terminal proviso of 5 U.S.C. 56 requires in addition 
that a nomination to fill a vacancy in those three -contingen­
cies must be submitted to the Senate not later than forty days 
after the commencement of th~ next succeeding session of the 
Senate. 

----- · ·- The statute thus permits the payment of salaries to persons 
receiving recess appointments to vacancies, which existed 
while the Senate was in session, in three situations, all of 
which are predicated on "the termination of the session of the 
Senate." Here again, the question arises whether this term 
must be interpreted technically-limited to the final adjourn­
ment of a session-or whether it permits the payment of 
salaries to those who receive a recess appointment after a 
temporary adjournment of the Senate. 
· The Comptroller General has ruled that "the term 'ter­
mination of the session' [has] * * * been used by the Con­
gress in the sense of any ailjournrnent,14 whether £na,J or not, 
in contemplation of a recess covering a substantial period of 
time" (28 Comp. Gen. 30, 37). Considering that the Comp­
troller General is the officer primarily charged with the 
administration and enforcement of 5 U.S.C. 56, his interpre­
tation of that statute is of great weight. Independent re-. 
examination of the subject matter, moreover, causes me to 
concur fully in his conclusions based largely on the purposes 
which the act of July 11, 1940, 54 Stat. 7"51, amending 
5 U.S.C. 56, was designed to _accomplish. 

Prior to the enactment of the 1940 amendment; 5 U.S.C. 56 
· provided that if a vacancy existed while the Senate was in 

session a person receiving a recess appointment to fill that 
vacancy could not be paid from the Treasury until he had 

u 36 Comp. Gen. 444 (1956) interprets clause (b), in analogy to clause (c), 
as .ii' it read: Ir .at the time of the termination of the session of the Senate 
a nomlnatlon for this office was pending before the Senate, except where the 
person who receives the recess appointment is a person appointed during the 
preceding recess.of the Senate. 

u. Emphasis supplied. 
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been confirmed by the Senate. This statute caused serious 
hardship, especially when a vacancy occurred shortly before 
the Senate adjourned, or. where a session terminated before 
the Senate had acted on nominations pending before it (H. 
Rept. 2646, 76th Cong., 3d sess.; see also letter from Attorney 
General Murphy to Senator Ashurst, dated July 14, 1939, 
S. Rept. 1079, 76th Cong., 1st sess., p. 2). The inability to 
pay recess appointees in those circumstances had the effect 
o:f either compelling the President to leave the vacancy un­
filled until the next session of the Senate, or causing the ap­
pointee to undergo the :financial sacrifice of having to serve, 
possibly for a considerable period of time, without knowing 
whether he could be paid (see letter of Attorney General 
Murphy to Senator Ashurst, supra). 

The purpose of the 1940 amendment was "to render the 
existing prohibition on the payment of salaries more :flexible" 
(H. Rept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate 

the "serious injustice" ca.used by the law as it then stood (S. 
Rept. 1079, 76th Cong., 1st sess., p. 2). Thus, 5 U.S.C. 56, · 
as it stands now, is a remedial statute designed to permit the :--'=----! 

:immediate payment of recess appointees, provided the Presi- <!""" 

dent complies in good faith with the statutory conditions.15 

The "serious injustice" caused by the inability to pay a 
recess appointee, of course, is just as great and undesirable in 
the case where the appointment was made after a temporary 
recess of the Senate as where the commission had been 
granted after a final adjournment. To restrict the words 
"termination of the session" to a final adjournment, there­
fore, would be "inconsistent with the obvious purpose of the 
law" 28 Comp. Gen. 30, 37. 

/ · It :follows that a person receiving a recess appointment I 
during a prolonged adjournment of the Senate may be paid, 
if the conditions of 5 U.S.C. 56 initially have been met, i.e., 
if the vacancy arose within thirty days of the adjourrunent; 
or if a nomination was pending before the Senate at the time 
of the adjournment, except where the recess appointee has 
served under an earlier recess appointment; 16 or if the Senate 

111 For that reason, the Comptroller General consistently bas fn terpreted the 
statute liberally; see, e.g., 28 Comp. Gen. 30, 36-37; 238, 240-241 ; 36 Comp. 
Gen. 444, 446. 

:ie Ct. fn. 13, supra. 
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had rejected a nomination within thirty days prior to its ad­
journment, except where the recess appointee is the person 
whose nomination had been rejected. 
'I'herecess appointee's right to be paid will continuethrough--­

out the constitutional term of his office, except for two con­
tingencies: First, if the Senate should vote not to confirni 
him, section 204: of the ~nnual General Government Matters 
Appropriation Act (Cf .• July 8, 1959, 73 Stat. 166) would 
preclude the further pax_ment of salary out of appropriated 
funds; second, the appointee's pay status may be cut off as 
the result of noncompliance with the terminal proviso of 
§ U.S.C. 56, i.e., in the oose of a failure to submit to the Senate 
a nomination to fill the vacancy within forty days after "the 
commencement of the next succeeding session of the Senate."-
The adjournment of the Senate after it reconvenes in August, 
however, will not jeopardize the recess appointee's right to be 
paid.11 

III. 

When the Senate reconvenes in August 1960, you should 
submit to it nominations for ~JI persons who received ap­
pointments during the adjournment of the Senate, including 
those whose nominations were pending but not finally acted 
upon when the Congress adjourned. This resubmission is 
desirable in order to advise the Senate of the fact that recess 
fil?pointments have been made, and is probably required in 
order to protect the pay status of the recess appointees. 

Ordinarily, when the Senate adjourns for more than thirtY­
days all nominations pending and not finally acted upon at 
the time of the adjournment are returned to the President 
and may not be considered a.gain unless resubmitted by the 
President (Rule XXXVIII(6) of the Standing Rules of the 
Senate) .. However, when the Senate adjourned on July 3, 
1960, it resolved that-

"* * * the status quo of nominations now pending and not 
:finally acted upon at the time of * * * adjournment shall 
be preserved." (106 Cong. Rec. (Daily Ed., July 5, 1960), 
p. 14690.) 

u !I'heae two points will be discussed in Part IlI, infra. 
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The Senate thus has waived Rule XXXVIII(6), with the 
result that nominations pending before it on July 3, 1960, 
but not finally acted upon at that time, will not be returned 
to you. .And, when the Senate reconvenes in August, those 
nominations will be before it, and may be considered in the 
stage in which they were at the time of adjournment. The 
resolution thus avoids much duplication of effort, -especially 
in those instances where hearings already have been held on 
a nomination. 

I do not read the resolution, in particular the statement 
that the status quo of all pending nominations not finally 
acted upon shall be preserved, as purporting to :freeze those 
nominations, and to prevent the President from giving recess 
appointments to those whose nominations were pending but 
not finally acted upon at the time of the adjournment of the 
Senate. .Any attempt of the Senate to curtail the Presi­
dent's constitutional power to make recess appointments 
would raise the most serious constitutional questions. And 
where, as here, the resolution not only fails to reveal any such 
purpose, but rather obviously was designed to obviate need­
less work, I refuse to attribute to the Senate any intent to 
interfere with .fue President's constitutional powers and 
responsibilities.18 

In spite of the suspension o:f Rule XXXVIII ( 6) of the 
Standing Rules of the Senate, I recommend strongly that 
when the Senate reconvenes in August you should submit to 
it new nominations for those persons whose nominations 
were pending on July 3, 1960, and who have received ap­
pointments during the adjournment of the Senate. The 
submission of the new nominations would not constitute a 

13 
The circumstance that the nominations remain pending before the Senate 

during its recess does not aired the pay status of the re<!ess appointees. 5 
U.S.C. 56 does not contain any prohibition against the payment of the salaries 
to appointees whose nominations are pending before the Senate after its ad· 
journment Clause (b), it is true, refers to the situation that a nomination 
ia pending before the Senate at the time of the termination of the session of 
the Senate. There is, however, nothing in the spirit and the language ot 5 
U.S.C. 56 ·to the elfect that clause (b) is inapplicable where this nomination 
remaina pending following the termination of the session. Moreover, 5 U.S.C. 
56 has been interpreted to the elfect that the question of whether a person 
may be paid is to be determined as of the time of the adjournment of the 
Senate preceding the recess appointment and not as of a later time (28 
Comp. Gen. 121, 127-129, and see the discussion of that part of the Comp­
troller General's ruling, infra). 
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meaningless duplication of effort, nor jeopardize the pay 
sta.tus of the recess appointees. The failure to do so, how­
ever, may constitute a violation of the terminal proviso of, 

,5 U.S.C. 56 and delay, if not entirely prevent, tbe payment 
pf salaries to the appointees. 

First. Nominations- submitted to the Senate customarily 
indicate the circumstance, where applicable, that a nominee 
is serving under a recess appointment. The pre.adjourn­
ment nominations of those who thereafter received recess ap­
pointments, of course, do not contain that information. The 
Senate has a substantial interest in being advised of the fact 
that a nominee is serving under such an appointment. Such 
H.ppointment fills the position temporarily, and confirmation 
therefore is no longer urgent. This may he an important. 
consideration to the Senate when it returns for what is hoped 
to be a short session. On the other hand, if -the Senate is 

. strongly opposed to an appointee it may vote to deny con­
.firm.a tion, and thus, for all practical purposes force him to 
resign by cutting oil his pay. The submission of a new 
nomination for a recess appointee after the return of the 
Senate., accordingly, serves a distinct purpose. 

Second. The terminal proviso of 5 U.S.C. 56 requires the 
submission of the nomination. of a person who received a 
!:ecess appointment "to the Senate not later than forty days 

... after the commencement of the next succeeding session of the 
Senate." Failure fo comply with this proviso presumably 
results :in the suspension of the appointee's right to be paid 

_out of approEriated !mids. While the reconvening of the 
Senate after a temporary adjournment is not the commence­
ment of the next session of the Senate in the ordinary sense 
of that term, we have seen that 5 U.S.C. 56 uses those words 
in a nontechnical way. If the words "termination of a ses­
sion" in clauses (a), (b), and (c) have been interpreted as 
focluding a temporary adjo~ent which does not termi­
nate a session, it is likely that the words "commencement of 
the next succeeding session of the Senate" correspondingly 
refer to the reconvening of the Senate after any adjourn-. 
ment, regardless of whether, technically, it begins a newses­
sion. In these circumst.ances, prudence suggests that I base 
my advice· on the assumption that 5 U.S.C. 56 may require 
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the submission of new nominations when the Senate recon­
venes in August. 10 

· I do not believe that noncompliance with the terminal pro­
viso of 5 U.S.C. 56 can be rested safely oil the ground that 
nominations made prior to adjournment but; not finally acted 
upon at that time are still pending before the Senate as the 
result of the suspension of Senate Rule XXXVIII(6). 
The statute does not contain an exception covering that con­
tingency. 

20 

It could be argued, of course, that a statute 
should not be construed so as to require the performance of 
a redundant ceremony. However, as we have shown, the 
information that a nominee is serving under a recess ap­
pointment may be of considerable interest to the Senate. In 
any event, I should hesitate to recommend for quasi­
equitable reasons th& omission of an express staturory re­
quirement in an area as technical as the appointment and 
pay·o:f Fede.ral officers. 

In weighing these conflicting considerations, it appears 
to me, on the one ha.nd, that the submission of new nomina­
tions to the Senate does not constitute an intolerably heavy 
burden. Moreover, as I shall show presently, rulings of the 
Comptroller General-with which I fully agree-have estab­
lish~d that compliance with the letter of the statute will not 
jeopardize the recess appointee's pay status. On the other 
hand, the failure to resubmit a nomination conceivably may 
result in the suspension of the appointee's pay. In these 

··Circumstances, I recommend that when the Senate recon~ 
venes in August nominations should be submitted for all 
officials who received appointments during the adjournment 
of the Senate, includmg those whose nominations were pend-

ll> .Arguments, of course, can be made that the words "commencement of 
the next succeeding session of the Senate" should be given tbelr traditional 
meaning. The circumstance that the terminal proviso gives· the President 
forty days Within which to submit the nomination to the Senate might su:p­
port the conclusion that the Proviso refers to the next regular session of the 
Senate because, as a matter of experience, adjourned sesalons o! the Senate 
rarely last forty days. It the Senate should adjourn Within forty days after 
Ha return on August 8, 1960, and before the President has submitted the 
nomination, lt could be ·argued, fn analogy to Article !, section 7, clause 2 ot 
the Constitution, that compliance With 5 U.S.C. 56 has been walved because it 
has been "prevented" by the adjournment of the Senate. . 

,., The terminal proviso to 5 U.S.C. 56 was inserted by the Senate Committee 
. on the Jndiclary in order to insure that the nomination '"will be submitted in 
ample time for adequate consideration by any incoming session of the Senate." S. Rept 1079, 76th Cong., 1st seS11., p. 2. 

j ., 
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ing before the Senate at the time of its adjournment on 
July 3, 1960.21 .As a matter of precaution, I urge that 
nominations be submitted again when the Senate commences 
a new session in the technical sense. 

The recess appointees' pay status will not come to an end 
when the Senate adjourns after its ~.\.ugust sitting. 1Vhen 
the Senate concludes its session after reconvening in .Au­
gust, a situation will be presented which appears to fall 
within the exception to 5 U.S.C. 56, clause (b) : The Senate 
then will have terminated a session, and at that time there 
will be pending before it the nomination of a person who 
had received an appointment during the preceding recess 
of the Senate. This raises the question of whether the pay 
rights of a· recess appointee, whose appointment originally 
complied with the requirements of 5 U.S.C. 56, can be cut 
off by the circumstances existing at the time of the subse­
quent termination of a se...c::sion of the Senate. The opinion 
of the Comptroller General in 28 Comp. Gen. 121 cogently 
demonstrates that this is not the case because the words 
"termination of the session of the Senate" in 5 U.S.C. 56 
uniformly refer to the session immediately preceding the 
recess when the appointment was made, and not to any 
subsequent termination. 

An analysis of 5 U.S.C. 56 shows that in clauses (a) and 
( c) the words "termination of the session of the Senate" 
unquestionably relate to the session immediately preceding 
the recess of the Senate during which the appointment was 
made and not to a later one. The Comptroller General in­
ferred from this that "it would be wholly inconsistent to 
say that the phrase 'termination of the session' as used 
therein [clause (b)] had reference to other than the session 
preceding the recess when the appointment was made.22 * * * 
In other words, the entire statute speaks as of the date of 
the recess appointment under which the claim to compensa-

ii Considering that it is desirable to obtain the advice and consent of the 
Senate to a nomination at the earliest possible moment, my recommendation 
includes· the submission of nominations for those who received recess appoint­
ments to vacancies which occurred after the adjournment of the Senate, al­
though 5 U.S.C. 56 does not cover those appolntmeuts . 

.. The Comptroller General also explained that the statnte uses the words 
"termination of the session" in the speclfic sense, hence. that it refers ·to the 
termination ot a particular session, i.e., the one precedi~g the recess appoint­
ment "rather than to just any session" 28 Comp. Gen. 121, 128. 

.·., 
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tion arises." (28 Comp. Gen. 121, 128 (1948)). The Comp­
troller Genero.l, therefore, concluded that the right to 
compensation, once vested, does not become def-eated by a 
subsequent adjournment. He realized that under his in­
terpretation the words "termination of the session of the 
Senate" in 5 U.S.C. 56 refer to a different session than the 
words "End of their next Session" in Article II, section 2, 
clause 3 of the Constitution. He attributed this "apparent 
inconsistency" to the circumstance that the recess appoint­
ment provisions of the Constitution and of 5 U.S.C. 56 serve 
different purposes (28 Comp. Gen.121, 129). 

I fully agree with the conclusions of the Comptroller 
General reached on the basis of the statutory language. I 
believe, however, that this result may be supported by two 
additional, broader considerations. First, the purpose of the 
1940 act amending 5 U.S.C. 56 was to eliminate the hard­
ship and in.justice resulting from the inability to pay .recess 
appointees appointed to vacancies which existed while the 
Senate was in session, where the vacancies arose shortly be­
fore an adjournment of the Senate, or where a nomination 
was pending before the Senate, but where the Senate ad­
journ.eel before acting on it. The purpose of the 194:0 statute 
was to permit the payment of salaries out of appropriated 
funds in those cases. It would create a new instance of the 
very hard.ship which the statute was intended to alleviate, 
if the right to compensation, once accrued, could be cut off 
by subsequent events, such as the reconvening and subse­
quent adjournment of the Senate, and if a recess appointee 
thereafter were required to work without pay for the rest of 
his constitutional term., or until the Senate should confirm 
him. ..<\.n interpretation of the statute, which gives rise to 
results so inconsistent with the purposes it is designed to 
serve, must be rejected. 

Second, it is the basic policy of the United St"ates that a 
person .shall not work gratuitously for the Government, or 
be paid for such work by anyone other than the Government 
(31 U.S.C. 665(b); 18 U.S.C. 1914). It is well recognized 
that a person who is not paid cannot be expected to perform. 
his work zealously, and that he may be subjected to a host 
of corrupting influences. A statute which provides that a 
person cannot be paid by the Treasury until the happening 

· .. 
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of a future event, therefore, must be strictly construed. 
Even less favored is an interpretation which would result in 
the defeasance of a right to be paid, once it has accrued. In 
the case of any ambiguity, a statute should be read so as to 
permit the CUITent compensation for work performed for 
the United States. 

I therefore conclude that an adjournment of the Senate 
during, or terminating, the second session of ·the 86th Con­
gress will not affect the pay status of a person appointed 
during the current recess of the Senate, and whose appoint­
ment originally complied with the requirements of 5 U.S.C. 56.28 

Respectfully, 

LA WREN CE E .. W .ALSH, 
.Acting Attorney GeneTal. 

""A final caveat : A recess appointee filling a vacancy which existed while 
the Senate was in sesafon, and who is not confirmed, when the Senate adjonrns 
after 1t reconvenes in August, may not be given, out of a supern.bundance of 
caution, a second recess appointment. Such second appointment Is nnneces­
sary because his term runs- untn the end of the first session following the final 
adjournment of the second session of the 86th Congress; moreover, it might 
bring the appointee Within the exception to 5 U.S.C. 56, clause (b) and, con­
ceivably, result in the suspension of his salary. Cf. 28 Comp. Gen. 80, 87-88. 

U.S. GDYERMM.Eff? PRfHTIHG 0FFJC£.: 1980 
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retirement, and since there is included in such average puy the pay he 
receive<l as a commi.ssioned oflicer during a. portion of such six months' 
period, it is apparent that his retired pa.y is being receive<l "for or on 
.acc:ount of se1Tices as a. commissioned ofiicer," especially "·hen it is 
o{"OJ1si<lered that approximately GO percent of his retired pay is recefred 
solely by reason of the inclusion of tl1e pay of his commissioned rank . 
.It is solely by reason of his commissioned service that a substantial 
portion of his retired pay is computed on the basis of the pay pre­
scribed by Jaw for the conunissione.d rank held by him during a por­
tion of the 6-month period preceding his retirement. See 2G Comp. 
~en. 271. While it might be contended that only the diff e1·ence be­
tween the retired pay he would have received as an e111isted man and 
the retired pay he is recefring by reason of the inclusion of commis­
..sio11ed service actually represents retired pay received for or on ac­
.count of commissioned serv·ice: the la:1v go1·erni.ng the computation of 
l1is retired pay authorizes no alternatire basis for computing retired 
pay under such circnmsta.nces. Cf. 2G Comp. Gen. 711. That is to 
say, the a.ct of June 30, 19±1, authorizes the computation of retired pay· 
-on the basis of the average pay the enlisted ma.n received for six months 
prior to retirement, and there would be no a.ut110rity for excluding 
from such 6-month a.Yerage computation the period during which the 
-enlisted man served a.s a commissioned officer, or for any assumption 
that the enlisted man would hare served in any particular enlisted 
grade during the entire 6-month period but for the fact that l1e served 
.as a commissioned ofiicer. Of. 21 Comp. Gen. 129, 134. Hence, it 
must be held that .Master Sergeant Matheson is in receipt of retired 
i)ay "for or on account of services as a commissioned officer" within 
:the meaning of that phrase as used in section 212, sup1·a, and since his 
i·etired pay is less than $3,000 per annum, and his civilian compensa­
tion is in excess of $3,000 per a1111um, the concurrent payment of retired 
pay and civilian compensation is not aut11orized . 

.A.ccording1J: payment on the voucher, w11ich is retained in this Office, 
is not authorized. 

[B-779G3] 

· Appointments-Recess Appointments 

Tl1e recmwening of the Serrnte of the SOth Congress on July 2G, 1948, pursuant 
to l're,:iuentinl prndumation, and its snh;;.,,quent atljuurnmeut l1ll Augu;::r 'i. HHS, 
Until Dec·ernhe1· 31, lfHS, is to he reg:artlt>d rnereJr ns n c:outinuntion of the second 
sessiuu of the SOtl1 C<•n!!ress. and not :is eorJ;;titntin:? tlle "next 8t>ssio11"' of tl1e 
Se11uk \\"itliin the lllt:><min;:- l'f Ai·ti<:le II. seetion 2, clanse 3, of the Coustirutlon, 
so that commi~sions <Jf r)1.•rsons IioJtliug: rec:css appointments as F"etleral jutl;es 
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mar!e ptior to Julr 2G, Hl4S, may not be consiclered as ha>ir!g expired on .Au;;ust 7, 
10-!8. 
Pcrsrms sen:in;: umler ralid recess appninlments as Fetlern.l judges when the­
Senate hatl rei:offrenPcl in the snrne i;;e;:sion. ancl whose nomin:uions wt•re !J"'nil­
ing before the Sen::ite at the time that botly a::ain rec-c:<~ed to a definite tl:l.te ruay 
continue to rPcei,-e the !>alarr attachecl to the office;;, providetl they continue to 
sen·e nnrler their ori~'i.nal recess appninrmt:>nts so ns tu rt>nrler in:ipplir·able the 
prohibition in section 17Gl, Ilevise1l Statutes, as ameuued. :igainst paymE>ut of 
compensation to persons appointed clurini; tile rE'C~SS of the S'.'n!l.te whr. had 
received appointments clurin~ a preceding recess ~nd \Ybt>se uowioations v.-ere 
pending at the time the second recess appointment was malle. 

Comptroller General 'V3rren to the Director, Administrative Office 
of the United States Courts, August 26, 1948: 

I have letter of August 10, Hl48, from the _A_ssistant Director, refer­
ring to the decision of this Office datecl Jnly 16~ 19±8, to you, B-7796:J~ 
28 Comp. Gen. 30, ancl presenting a further question concerning the 
right to payment of salary of Honorabl~ Eel ward .Allen Tamm, Hon­
orable Samuel Hamilton Kaufman, and the Honorable Paul P. Raot 
all of whom received recess appointments to the Federal judiciary from 
the President during the recess of the Congress -rrhich occurred Jtme 
20 to July 26, 1948. 

It is stated in the aforesaid letter that the names of these three judges 
were again submitted to the Senate for confirmation on .July 2D, rn±S, 
after it had reconvened on July 26, 1948, pursuant to the President's 
proclamation (Proc. No. 27D6, 13 F. R. 4057); that the Senate took no 
action on these nominations, and that they w·ere still pending "hen it 
adjourned on August 7, 1948, pursuant to House Concurrent Resolu­
tion No. 222, reading as :follows: 

Resolved bl! the 11011.qe (If R.cpresentati-z-e.s (tlle Scnrrtc co1wurring). That \\hen 
the two Houses adjourn on Saturday, August 7, 1\148, they stand adjourned until 
12 o'clock meridian on I•'ridny, December 31. 10-!.S, or umil l'.:! o'clock meridinn 
on the third clay after thf' respectiYe ?-Ieruhers are notified to reassemble in 
accordance with section 2 of this resolution, wbicheveL· e•eut first occurs. 

si-:c. 2. The President pro terupot·e of the Senate, the Spe:iker of tlle House of 
Representati>PS, the acting- majority leader of the Sen:·1re, and the majority 
leaner of the Tionse of RPpresenrnU-res, all actiu!:! jL1intly, sll:ill notify the '11Iem­
bers of the Seu:i.te anu the House, respectirely, to reassemble wllenever, in their 
opinion, the public interest shall warrant it. 

It is inc1ie1ted in the letter thut, in accorcfance ''ith the nfor~men­
tioned decision of July 16, 19-±8, the three judgl'5 recei,ed payment of 
s:i.ln.ry in due course after the assumption of office under their recess 
appointments. A decision now is reriuested as to whether the occur­
rence of the facts, as set forth above, subsequent to the rendition of the 
cited decision, requires the suspension of payment of their salaries. 

In aclclition to the above stated facts, it is umlerstoorl that J uclges 
Tamm, Kaufman, and Rao ha\•e not been giHn interim appointments 
since the fllljournrnent of the Congress on .Au~nst 7~ l!HS, pursuant to 
the resolution abo»e quotecl. 

...:. 
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In c:onsit1ering the que2tion presented, it is deemed appropriate to 
acl-rert bric1!y to the facts and the holding ju the decision of Jnly 16, 
Hl-:IS. Since the relern11t circumstllrn:es in the case of each. of the 
judges iirrnked do not differ jn any nutterinl respects, the present mat­
ter w·ill Le consiclerecl, for the purpose oi simplification~ upon the basis 
of the facts in Judge Tamm's case. Tl1c nomination of Juclge Tamm 
wns sent to the Senate on February 3, 19-:18. The Senate, without act­
ing on the nomjnations, adjourned pursuant to House Concurrent 
Resolution 218, on June 20, 19481 to a specified date, namely, Friday, 
December 31, 194:8, unless notified to reassemble at an earlier date by 
call of its officers. On June 22, 1948, Judge Tamm was given a recess 
appointment by the Pl'esi<lent to the ofiice he now holds and, on June 
28, Hl48: he took the oath of office and entered on duty. Upon the basis 
of these facts: there was presented for consideration the question n.s 
to whether payment of salary could be mn.de in view of the provisions 
of section liGl, Revised Statutes, as amen<led, 5 U. S. C. 56, which are 
as follows: 

No money shall he paid from the Treasury, as salary, to aoy person ap1Jointed 
during the rcC'ess of the Senate, to fill a vacancy in :my e:s:isting office, if the 
v:icancy e:s:isted while the Sen11te was in session and was by law required to be 
filled by and with tbe arlvice and consent of the Senate, until such appointee bas 
been contirmed by the Senate. Tlle provisions of this section shall not apply 
(nj if the Yacancy arose n-ithin thirty Ila.rs prior to the termination of the ses­
sion of the Senate; or (b) if, at the time of the termination of the session of the 
Senate, a nomination for such office, other than the nomination of a person ap­
pointed cluring the preceding recess of tlle Senate, was pending before the Senate 
for its ad'l"lce and consent; or ( c) if a l10mination for such oilice was rejected by 
the Senate within thirty days prior to the termination of the session and a person 
other llia.n t:lle one whose nomination w-as rejecrecl thereafter receiyes a recess 
commission: P1·07:i17cd, T1rn.t a nomination to fill such yacancy under (a), (b), 
or (c) of rile section, shall lie submitted to the Senate not later than forty days 
after llie commencement of the nc:s:t succeeding session of the Senate. 

In the decision of July 16, 1948, it wns held that the adjournment of 
the Senate on June 20, was a "termination of the session:' within the 
meaning of clause (b) of section 17Gl, Rev:ised Statutes, supra, and 
that Judge Tamm, having bt>en previously nominated during that ses­
sion, and his nomination hn.nng been pending in the Senate when it 
adjourned on June 20, was entitled to be paid the salary of the office 
under his appointment of June 22, 1948. 

As pointed out in your letter, since the foregoing decision of July 
16, 19-.!:S, was rcndC'red, ihe Senate recmwened on July 26, pursuant to 
the call of the President.; Judge Tamm's nomination was again sub­
mit.ted to the Senn.tc on July 29; and on August 7, the Senate ad­
journed until December 81, 1948. 1Yhat effect then, if any, do the 
recent meeting of the Senate and the ensuing recess have upon the 
right of J udgc T:mun to continue to receive the salary of his office? 

As >ms indicaierl in 1.ltc clecision of July Hi~ 1D48, the ~1 ppointment of 
J utlge T~unm on Jnne 22, 1948, :ippears to have been a valid recess 
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appointment by the President under Article II, section 2, clause 3, of 
the Constitution which provides as follows: 

The Presirlent shall have. Power to fill up nil Vnr-:rncie;; that muy happen dur· 
ing the .Recess of the Senate, by granting Commissions wliicl..! shall expire at the 
End of their next Session. 

Hence, there would appear to be for consideration first the questio11 
as to whether the convening of the Congress on July 26, lD-:l:S, and its 
subsequent adjournment on August 7, 1D48, constituted the next session 
·of the Senate within the mea.ning of the said article of the Consti­
tution and that, as a consequence, Juclf;e Tamm's commission expired 
on the latter date. If the answer to the said question be in the affirma-
tive, it would seem to follow that the payment of the salary to J uc.1ge 
Tamm beyond August 7 properly may not be made. However, in 
view of the matters hereinafter set forth, I have no doubt but that 
the answer to the said question must be in the negative. In the decision 
of July 16, HHS, it was pointed out that the adjournment of the 
·Congress on June 20, Ul4:S, pursuant to House Concurrent Resolution 
No. 218 was not an adjournment sine die but was an adjournment to a 
specific date, and it was stated that sai<l adjournment merely con­
stituted a recess of the second session of the SOth Congress. The said 
l'esolution No. 218 reads us follows: 

Resolved, That wben tbe two Houses adjourned on Sunday, June 20, 1048. tbey 
-stand adjourned until 12 o'clock meridian on Friday, December 31, 1948, or 
until 12 o'clock meridian on the third day after the respecti're Members are 
notified to reassemble in accordance with section 2 of the resolution, whiche>er 
·event first occurs. 

SEc. 2. The President pro tempore of the Senate, the Speaker of the Bouse of 
Representati.-es, the acting majority leader of the Senate, ancl the majority 
leader of the House of ReprPsentati•es, all acting jointly, i:hall notif:> tile ?.I•.:>:n­
bers of the Senate and the House respecti>ely, to reassemble whenever, in tlleir 
-opinion, the public interest shall warr:mt it. 

The correctness of the referred-to statement is substantiated by the 
:facts hereinafter set forth. 

First, it will be observed thn.t the Proclamation of the President 
(Proc. No. 2796, 13 F. R. 4057) notifying the Congress to assemble 
on July 26, 1948, speaks merely of a convening of such body anu does 
not refer to the meeting as :m ':extrn:' or ':special" session. 

Said proclamation reads, in part, as follo\\S: 
Whereas the public interest reriu?res that the Congress of the United States 

should be con>ened at twelve o'clock. noon, on ::IIomla~-. the twenty-sixth <'lay 
of July, lfl-48, to recei>e such communication ns may be made by the Es:ecuti>e; 
NOW, THEREFORE. I, IB.IlRY S. TRU::lfAX, PrPsident of the Unit~<! St<ltl'S 
of .America, c!o hereby proclaim and declare that an e:s:traorclinary occnsion 
requil'eS the Con::.:res~ o-.E the united States to COn'.'Pne at the C:tpitol in tbe City 
o.E Washington on .l\1nndny, the twenry-sis:tb clay of July, ID-IS. nt tm'!lve n'cir•ck, 
noon. of which all perso11~ who shall at tlJa[ time be Pntitle<l to act as members 
thereof are hereby required to take notice. 

To this point, the instant sitnntion is identical, in all matt'rinl respects, 
to that which existed in connection with the adjournment of the fit·st 
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session of tlie SOth Congress on July 27, 1947: by Senate Concurront 
]\p~nlutio11 So .. )3, nnr1 it~ rec:onveningon Xon~mbcr 17, Hl-1:7, pursu:mt 
to I'rodamat.ion X o. 27i'i1, issned b_y the President on Odobcr 2:3~ l~J47. 
1:2 F. R 1;;);1. Tlie >-aicl adjourmncnt of the first session of the SOth 
Cungre!:::s and its subsequent l'ec:onnming on November 17, lfJ±7, was 
the subject of ::11 opinion by Judge Wyzanski of the United States 
Disiriet Cour(, District of Massachusetts, rendered on Nornnber 18, 
1947 in tJie case of Asldey v. Keith Oil Oor7101·ation, et al., 7 F. R. D. 
580. TJ1e question there invo1red Tras tl1e e.ifective date of certain 

·amendmenrs to the Fedc1·a1 Rnles of CiviJ Procedure which were to 
t·ake effec:t ':three months subsequent i.o the adjournment of the first 
regular session of the 80th Congress.:' 'I'lrn remarks of Judge 
Wyza11ski nre believed to be so pertinent to the prese11t situation that 
I feel they should be quoted herl'in a.t length. 
· Tl1e opinion reads in part as fo1lo1Ys (pages 590-592) : 

TJ1e first regular session began .January 3, 1947. Tliut session could lJe brought 
to a close in at least two ways: First, by a concurrent resolution of the two­
HuusP.s of Cong-re!;s adjourning the sesi:icm sine uie; secunu, by the beginning of a 
ne\\' session eithe1· under an .Act Of Con;ress or under ti.lat clause of Section !! of 
t!Je Twentieth .Amendment to the Uniteu States Consritution which pro1ic1es tliat 
a new "meetin;; sbull begin at noon on the 3rd clay of .Tanuary [in e>ery year]· 
unless they [Congress] sl1aJI by luw am1oint a different day." 

Xeitber of tliose two :methods of aujouruing the .tirst session of Congress has as ret become operath'e. 

Congress has not as yet passed a resolution to adjourn the first session sine 
<lie. It is true that when the 80th Congress was iu session la.st summer it passed 
Conc-unent llesolotion Xo. 33 iset ont in the mar1;,in, provicling thnt Congress 
.i:llouJd udjoum from July- 27, 1947 until Junuarr 2, 1948, unless notified to re­
m:i::embie unrler proYisions not now material. Bm t11:it resolution was a mere 
temporary adjc·nmment. It was the form of resolution customarily used for a 
ri:cess. See § H4D of the Rules of the Bouse of Representatfres, Bouse Docu­
nieut #810, 7~th Cong1·esF;. 2d Sess. It resembled Senate Resolu(ion of .July 8, 
W-±3, adopted hy the 7Sth Congress, First Session, C-0ngression.'ll Record, 18th 
C-0ng., 1st Sess. 7471, under which Congress separated and reassembled without 
ending an old sessi0n or beginning n new session. Cf. 57 Stat. 508; Congres­
l'io11nl Rerord, 7Sth Cong., 1st Sess., 7519. Thus it cannot protJerly be said that 
the SOth Congress by Concurrent Resolution J:\o. 33 or by any other measure closed the .firsr session sine die as of .JuI:r 27, 1947. 

Kor has the tirst session of the SOth Congress been closed as yet by the begin­
ning of a new session under either an Act of Co11gress or the Twentieth ..!menrl­
menr. The onlJ' rclenmt law passed by the Eightieth Congress i>: Senate Joint ne~olution ?\o. l!lG, which states tliat "the second i:;ession of tlie Eightieth Con­
gress shall begin at noon Tuesday, January 6, 1918." Congressional Record, ~0th CoIJg., lsr Sess. 10643. That act would only operate to terminate the first 
session as of 11: 5!l a. m . .January 6, 1918. .And tl1is date is not in uny way ad-

. 1·anced by the Twentieth .A.mend:uent which sets the date as .January 3 only if t.berc is no law appointing :i different day. 

So fa1· ll1y re<~soning llPPf':trs to !Je entirely in accord witb tlJat of the Parlia­
·nie11tariau of tbe Douse of Representarh-es. tl1e Secrrtary of the f::ennte and tl1e 
I>irecror of tlie Administrarh-e Otlice of the united States Courts, Annual Report 
of tlic Di!'ector, September 1H47, r•P. !:!G . .::!7, although it SPem.c; contrary to the 
ruling of .Judge Ree1es in Sba:fir .-. 'Yabash R. Co., D. C. W. D. 1\fo., 1 F. n. D. 467. 

13ut tl.!l;re remaim: the dif:lk111t problem as to ~-hetl1er the tlrs:t session of ti.le 
l'Oth Congress 11::.s n lre:i dy hPen brought ton dose not hr concurrent re~olution, by 

· act of Congress or b:v the Tl\'entiet11 Amendment, but by the action of Congre:;:s in r~i.:om·enini; on Xon~mhcr 17 pursuant to The ProeJamation of Prps:idP1Jt l'rumau 
issued on October :.:3, 1047, Xo. 2751. 12 I"ed. Reg. Xo. !?10; Oct. 25, 1947. 
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Article II, § 3, of the "Cnitecl Stntes Co11::;tit11tinn p1·m·itle;: t!Jat the I're.<ideur 
"may on extraordinary occasion>;, crm\"ell" liuth ll•Jllses, or eitl.ler of rbt!Ul." 
·This is Ianguuge of unusual breatltli. Ir is not iimitcd tu the sit11ati1111 where a 
particul::u· Con;;rrss !Jas never mf't in f<e;:;;i1111. nr wilere a Congress hns mer ural 
adjourned sine die. It also CO\"ers tlte ;:irua1 inn where Coll~rcs.~ or, cit lier H"us"' 
i~ not meeting because it is iu rece:;;; tmd"r a t•!lllpur:u·y adj11u1·nu1ent. 

If the Prcsit!ent convenes a Cor1gre:;:s that h:is ue,·er IUPt, 11f r:uur:o;e, he is r.rrn­
Tening it in a new session, wliid1 is c·allecl iu the pru<;laniatirrn an ··extra" 
SPssiori. · See e.g. Proclamation of Pr1·,.itlent Hntn·er. ::.\Iarf'h 7, l!J:!~. 4u Stat. ~!JSl. 
If the Pre:;itleut com·enes a Congress that hm; ruet bllt atljournetl ;;ine die, he is 
likewise convening it in a new St>S>:iun, ,.,.hicll i,; calleu an .. extra•• :;e:-:sirin. S!'e 
e. g. Proclnrnntion of President llor1sevelt, Sept. 1:;, 1!)8D, Ko. 23(j:.i, u.J: Stat. 
:2660. But in the case at bar we are fac·ecl with a sitt::i.tion w!JPre when the 
President issued his pro<:lamati(ln Congress harl wet ::mu atljourned ouly tem-
1iora1ily. Is the reconvening of Con.~ress p1ma1ant to tlie Presiclent'::; call auto­
matically the beginuing of a ne\Y session and tht> close of an old S':'!:lsion "! .Jeffer­
son eYidently thought it woulcl be. § 51 of hi;:: ::\fanunl stutPs that if Coh~re;;s 
is "con·rened hr the Presirleut's Proc:lamation, this must beg-in a new session. 
.and of course determine the preceding one to htrl"e been a session.'' This manua~ 
is, of course, entitled to great weight bt-cause since 1s:~7 it Im:; been, by virrne 
-cf a still etfectire rule of the House of RepresentativPs, gon~rning nurho1ity 
in that House in all cases where there is no conflict with the standing rules 
and orders of that House. Honse Rule 43. Hfluse Document ;:-:s10, 18th Cungre.:;.;;, 
"2d Sess. See Congressional Record. SOth Cong., 1st Sess., 3G. 

On the other hnnd, the present Parliamentarian of the Hom;e and Secretary 
-of Senate ha•·e considered the reasseruhling of the Con;;ress on Xo,·elllber 17, 
l!l-:17. as a continuation of the first session. In their .iuclgment no extra or special 
·session has begun. And their ·i-iew is finding expression eYery da.v in the pa;:;ina­
tion nf -the Congressional Record and in like "fficial Cungrr>:=:sional documents. 
Congress so far hns apparently ncqniest?ecl in this action of its delegates; though 
the matter does not appear to have been clehatecl. 

:uoren>er, the ~·iew of the.~e officers of Congress is not in conflict with any 
·specific language of President Trnrnan·s Proclamation. Unlik€' the Pmc:larn:1tions 
of Presidents Hoover and Roose,·P.It alrencls cited, the Prnclnmntion of Prc:;i­
·dent Truman dnt~d OctobP.r !23. l!H7. does not refer to an "extra" sPssion "llhich 
\\"ill resnlt from the convening of Cong-ress pnrsuant to thP Pre!'iclent's call. 

It is unnecessary for me in the case at bar to decide which of these conflicting 
1·ien-s is correct. E'·en if Jeffet·son's manual is correct. the new amrr:dment 
to the Rnles cannot go into effect prinr to February 11, J04S. It is qnite possible 
that before then Congress by legislntiTe acr!nn will con~Jn;:ively 1·cm•n·e fl!~Y 
:ambiguity- as to the proper numerical clesc·i·iption of its pres'=!nt session, or will 
more explicitly pro>icle u date when the new arnenclruenr:; to the rules shull go 
into effect. 

Thereafter, the first session of the SOth Congress adjourned sine clie 
·on December 19, Hl47, thus evidencing the correctness of the :i.fore­
saic11"iews of .T udge 1ryzansh.'i that the adjournment of the Congress 
on July ~7, rn.:t7, pursuant to Senate Concurrent Rr::Solation Xo. 33, 
constituted a recess and that the recom:ening of the Congress on ~ o­
vember 17, 19±7, pursuant to the proclamation of the President issued 
-on October 23, 10±7, was a. continuation of the first session and not a 
11ew session. 

In the light of the foreg-oing. it seems clear that the recon1en111g 
of the SOth Congress on July 213, HHS, pursuant to the Pre;:;idPnt'.s 
proclamation of ,T uly 15, l!HS (Proc. Xo. 270G, qnotecl above), merely 
constituted a continuation of the second session. 

Furthermore, and of g_Teater significance, is the fact that the Con­
gre;:s itself considers the proceedini:;s betn-Pen July 2(; nml Augnst 7, 
1D4S, tn be n continnatiou of tho:::e of the second se::sion 'shich hacl ~Hl-
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JOUrned on July 20, mm. In such crmnectior.. the calendars of both 
the House of Bepre::entative:; nnd the Se:1:1tr corering the proceed­
ings liet,wen .July :2G ancl Angnst I sho" rhar the busjuc::ss thereof 
''as tliat of the second si>ssion of the 80ih Con;;Tess. Also, the Con­
-gressionn.1 Record for the period innJl»ed ref-e~-s to the matters con­
:t.ained therei11 as ihe proceedings and clt>b:i.tes r:.f the 80th Congress, 
-sec011d session. ln aJclition, it is undersr("Jd tl:::tt the J ournnls of the 
.Congress !:=l10w the proceedings of the period ns being those of the sec­
<>lld session of the 80th Congress. 

~. Jtinaliy, it "Will be obsened from Honse Conc~;rrent Resolution -:Xo. 
:2.22: quoted above, that~ on August 7, Hl~S, th~ Congress atljonrned 
.until December 31: 1948, or until the third cfoy after the respec:th-e 
liembers were notified to reassemble in ac-:::ord::.:ice with section 2 of 
-said resoluti011; that is~ by the leaders of the m;~jority pnrty. 
·_ .. In my opinion, the foregoil1g demonstrates conclusively that the 
<!onvening of the Congress durfog the period .July 2G to August 7, 
1&4:8--subsequent to Judge Tamm:s appointmc::t-was not the "next 
-Session" of the Senate "Within the meanir.g of .A.rticle II, section 2, 
clause 3, of the Corrstitution, and that Judge T:unm's commission to 

-dnce did not expire on August 7: 1D4:8, "hen ;:he second session of 
ihe 80th Congress adjourned pursuant to House Concurrent Resolu­
ti011 No. 222, sup1·a. It follows, therefore, ;:hat ;:he payment of salary 
to Judge Tamm properly may be made after saic date unless such·pay­
L'1ent may be said to be prohibited by the pro\'3ions of section 1761, 
Revised Statutes, as amended, sup1·a. 

As hereinbefore stated, it was held in Office decision of July 16, 
.1948, that Judge Tamm '"as entitled to the pa:-ment of salary under 
his recess appointment of J u:qe 22, 1948: by •irtlie of the provisions of 
dause {b) of section 1761 of the Revised Statu<:es, as amended, since 
·his nomination was pending in the Senate wher: it adjourned on June 
"20, 1948. While clause (b) is, n1 itself: an e:s::~eption to the salary 
·payment prohibition of the original statute. it will be noted tl1at there 
is contained in the said clause TI"hat is, in errect fc.:l. exception to the ex-

. -~eption. That is to say, the clause permits s::lary payments to recess 
·appointees whose naminations ''ere pending up·.m the termination of 
.the session of tl1e Senn.te, pm·vided the appo.i.!.ir.:e had not received a 
"recess appointment during the preceding l'H:e;o-s d the Senate. Under 
the reasoning of the decision of July 16-hold:ng that the adjourn-

·ment of the Congress on June 20, to December 31, 1948, pursuant to 
Irouse Concurrent Resolution 218, 11as a "rerm'"'at.ion of the session" 
trithin the meaui11g of section IIGI~ Re,·i~ed S:~1tutes, as amended­
it must be considered that the ad.Jonrnmem on .:l.ugust 7, to December 
31~ 1948, likerdse constitutes a "terminntion o: the session:' to that 
e:c:tent. And, since there rrns another 11f.nnin~-::ion of Judge Tamm 
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to office pending in the Senate on August 7, the ren.1 question, is whether 
the present case falls within the class of those specifically excluded 
from the exemption provided by clause (b). 

In fact, the issue can be further simplified. As illustrated above, 
there are now involved not one but two terminations of Senate ses­
si.ons within the meaning of the subject statute-that of June 20 and 
that of August 7. The decision here would appear to turn upon 
whether the phrase "termination of the session" in clause (b) should 
be regarded as having reference to the £rst or the second adjournment 
date. If it refers to the earlier date only the conclusion of the de­
cision of July 16 still obtains i if, however, the term now must be 
held to refer to the later date, Judge Tamm is specifically excluded 
from the exemption provided generally by clause {b) since he would 
be a person who, though having a nomination pending at the termi­
nation of the session (August 7), would have been appointed "during 
the preceding recess." 

.A.s stated above, the prohibition in section 17Gl, Revised Statutes~ 
is against the puyment of salary to a recess appointee if the vacancy 
to which he is appointed "existed while the Senate was in session.'r 
'l'here can be no question that the "session" of the Senate in contem­
plation there is the session immediately preceding the recess during 
which the appointment was made. Clause (a), as added by the HJ40 
amendment, is to the effect that the prohibition shall not apply if the 
vacancy arose Tiithin 30 days "prior to the termination of the session 
of the Senate." The same conclusi'?n must be reached with respect 
to the "session" referred to in this exception. That is, it likewise must 
be the session immediately preceding the recess during which the ap­
pointment was made. So that, coming to clause (b), it would be 
wholly inconsistent to say that the phrase ~:termination of the session:' 
as used therein had reference to other than the session preceding the 
recess when the appointment was made. Clause ( c) is the same. In 
other words, the entire statute speaks as of the <late of the recess 
appointment under which the claim to compensation arises. 

This position is further supported by the general rule that, in a 
statute, the article ~'the" is to be construe<l as haYing a specifying or 
particularizing effect, opposed to the indefinite or generalizing forc:e­
of "a" or "any." Thus, the language •:termination of the ses;:;ion:r 
ordinarily woulcl be viewed as haYing reference to u particular ses:;ion 
rather than to just ::my session. Here, the ses::ion preceding the recess 
when the appointment is mac.le >Yonld be the one mo::;t Hatumlh· con-
templated by the language. -

In this view of the statute, it must be conclnde11 th:it the. ri•rht of , e 
Judge Tamm to compensation under his rece;;s nppoimment of ,Tune 
2~, 194:8, to which he becam~ entitled under clause (b) of section EGL 
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Re>ised Statutes, as amended, has not been divested or otherwise 
::.:ffectecl by the e,·ents occurring subsequent to such appointment and 
vesting of right. In other words, the subsequent occurring events 
ha\c not had ihe effect of placing Judge Tamm in the position of a 
person appointed during the recess of the Sennte who had received an 
appointment during a preceding recess of the Senate and whose nomi­
nation was pendiilg before the Senate at the time the second recess 
&ppointment was made. The same principles apply, of course, to 
others in like status. 

It might be stated that I am not unaware of certain corollaries of 
this decision \>hi.ch at first blush might seem incongruous but which, 
upon thorough consideration, have been deemed of less than con­
trolling importance. In the first place, the Constitution (Article II, 
section .2, clause 3) provides that recess appointments shall expire at 
the end of the next session of the Senate. It has been stated above 
that the adjournment of August 7 would have to be regn.rded as a. 
"termination of the session" within the meaning of the compensation 
st.atute, and yet, in applying the said Constitutional provision the ad­
journment of August 7 would ha,-e to be regarded merely as effecting 
a recess of the second session of the 80th Congress. Suffice it to say 
that this apparent inconsistency is attributable solely to a construction 
of the compensation statute designed to carry out the obvious legislative 
fotent. 

Then, there is the rather anomalous situation in that, should Judge 
Tamm--0r others in like position-receive a new recess appointment he 
would be precluded from receiving compensation under such appoint­
me11t for the same reasons that required the conclusion in the decision 
of July 16 that Judge Harper could not be paid under his subsequent 
iecess appointment. The answer here is that new recess appointments 
.are not nec.essary so long as the original appointment remains valid 
under the provisions of the Constitution. But once a new appoint­
ment is giYen, the prohibitory language in clause (b) of section 1761, 
Bensed Statutes, operates to preclude the payment of saln.ry to the 
appointee. 

Your submission is answered accordingly. 

[D-70103] 

Conipensatio.n-Pcste.I ScrYice-Automaiic Promotions­
' Ser"·icc Credits 

Uruler s"ctiun 1 of tlie act of June 19, 1948, authorizing, io the case Of Postal 
St:n-ic:e employees trau:;it:rred from posi[ions for which automatic promotions 
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The question whether an intrasession recess of lhe Senate co11s1i1utes a 
recess within the meaning of Article II, Section 2, Clause 3, of lhc Con­

(" s1i1ution has a checkered background. Atlorncy General Knox ruled in 
' )fi£;· 1901 that an adjournment of the Senate during the Chrislmas holidays, 

1:;·: lasting from December 19, 1901, to January 6, 1902, was not a recess dur­
. ·· ing which the President could make recess appointments. 23 Op. All 'y. 

Gen. 599 (1901). That interpretation was ovcrruleu in 1921 by Allorney 
General Daugherty, who held that lhe President had the power lo make 
oppointmenls during a recess of the Scnale lasting fro111 Augus1 24 lo 
September 21, 1921. 33 Op. Att'y. Gen. 20 (1921). The opi11io11 condutled 
thal there was no valid distinction bet ween a recess and an adjo11r11111c111, 
and it applied the definition of a recess as described by the Sc11a1c 
Judiciary Committee in its report of March 2, I 905: 

August 3, 1979 .,, 

MEl\IOJ{ANUUM OPINION I•ou THE 
COUNSEL TO TllE PUESIDENT 

Constitutional Law-Article II, Section 2, 
Clause 3-Recess Appointments-Compensation 
(5 u .s.c. § 5503) the period of time when the senate is 1101 .si11i11g in regular or ex­

traordinary session as a branch of the Congress, or in extraor-
j ~;::: dinary session for the discharge of executi11e }i111ctio11s; whe11 ils 

" ~t .i:f_ members owe no duty of attendance; when ils Chamber is empty; 
1 ,:;:;. }t(. , when, because of its absence, it can not receive com111t111ical ions We are responding to your i11q11i<y whelhe< rhe Pmident can make ap. } }'.' · from the President or participare as a body in making appoi111-

poimmenrs under Article II, Section 2, Clause 3 of the Constitution' dur. "·. (,';-: mellls • • • • IS. Repl. 4389, 581h Cong., 3d scss., 1905; 39 
ing lhe ror1hcoming recess of the Se11a1e, lhal is expected lo last from ;j' :~: CONGRESSIONAL RECORD 3823. f(Emphasis added.JI 

about August 2 unlil September 4, 1979. ll is our opinion that the Pre,;. }· (;'; n .. Allorney General, however, closed with the warning llrnl rhe term 

dcn1 has lhis power. · .~. '>.'·"recess" had lo be given a prnctical construe1io11. I !once, he sngge,.ed 
A preliminary question is whelher the President's authority to make ap. ·.f,' j:'.· .. that no one "would for a moment contend lhal the Senare is nor in scs-

poinunents nnde< this clause, commonly called "recess appointments," ,..) ~:·i slon" in the evenJ of an adjournment lasting only 2 days, and he did 1101 
applies Io all vacancies I hat exist during a recess of the Senate or whet her it : \ t'° believe Iha I an adjournment for 5 or even ID days consr it u led I he recess i11-
is limilcd 10 rhose vacancies that arise during the recess. A long line or ·,\ .:;: "•ded by the Constitution. He admilled that by "lhe very nature or rhings 
opinions or 1 he All orneys General, going back Io I 823 (see 4 l Op. All'y :,~· ·.. the line of demarcal ion cannot be accurarel y drawn." I le bclic"d, never. 
Urn. 463, 465 ( 1960) ), and which have been judicially approved (see, ·-~''. theless, that: 

Allocco v. Uniled Stoles, 305 F.(2d) 704 (2d Cir. 1962) ), has firmly ··'' ,. , the President is necessarily vested wilh a large, al1ho11gh not 
e"ahlished 11"11 the words "may happen" is lo be read as meaning, "may 'I ;;: , unlimiled, discretion lo dcrermine when ll1crc i.s a real and gen­
happen 10 exis< during lhe recess of lhe Senate," rather lhan as, "may ·; ,!i• , uine recess making it impossible for him lo receive lhe advice and 
happen to occur during the recess of the Senate." The President's power ';1 :~1: consent of the Senale. Every presumption is to be indulged iu 
to make recess appoinrments thus is not limited lo those vacancies that ac· :! ::':; 1 favor the validity of wharever acrion he may lake. But there is a 
curred afrcr lhc Senare went into recess, but eXlends lo all vacancies ex. ' ·,''' point, necessarily hard of definirion, where palpable abuse or 
i>ring duriug lhe recess rc,ordless or the time when they arose. It should be ":'" discretion might subject his appoinrment 10 review. 

norcd, however, that where a vacancy existed while lhe sonate was In ses- ~·:;.This opinion was cited and quo1ed wirh approval by the Complrolicr 
sinn, the recipien1 or lhe recess appoinrment may be paid for his services .,. ,':; General in 28 Comp. Gen. 30, 34 (1948), and reaffirmed by Acting Al­
only if 1hc condirions of 5 U.S.C. § 5503 have been met. We discuss lhb :'. ;; torney General Walsh in 1960 In conneclion witlt an inlrase'5ion sun1111er 
maller in more detail later in lhis opinion. · ' {'' iccess lasting from July 3, 1960, lo August 15, 1960. 41 Op. All'y Gen. 

'Anidr II, § 2, cl. 3, pro\'icles: 

·1 he Presiclc111 shall have Power to fill up all Vacancies that may happen during lhe 
H~ccss of lhe Se11a1e, by gran1i11g Commissions which shall expire: at the End of their next Session. 

··1·\;·.• 463 (196_0). Presidents ~requently have made recess appoinlmenls during 
.'.; ;,·. lnlrasesswn recesses lastmg for about a month. . 
1

• ;~-.. In the winter of 1970 the Senate recessed from December 22 to 
'· ~ · December 28, 1970, and the House adjourned from December 22 10 '1f JI 

~. · December 29. 1970 w1 ..... ••·- r.r,.. · 



i11 the light of the warning in Altorney GeneraJ Daughtery's opinion; In 
connection with the Pocket Veto Clause of the Constitution, Article I, 
Section 7, Clause 2, the President, however, decided without awaiting our 
advice that the 6-day adjournment of the Senate constituted an adjourn. 

Congress can force the recess appoiutcc lo rcsig11 by rejecting his nomi11: 
lion. Pursuant to an annual appropriation rider, a rcjeclion has !he effe~ 

' of culling off his compensation. 1 Finally, since, a~ poi111ed out above 
Kennedy v. Sampson is in conflict with an important aspect of the deci 
sion of the Supreme Court in the Pocket Veto Case, supra, we do 1101 co11 
sider it the last word on the queslion whelher !he Prcsiue111 111ay exerci~< 

ment which prevented the return of a Senate bill; hence, that he could 
pocket veto S. 3418, The Family Praclice of Medicine Act. Senator Ken.· 
nedy, who had voted in favor of the bill, thereupon sought a declaratory 
judgmenl thal the bill had become law without the signature of the Presi. 
dent because the President had failed to return the bilJ wi1hin the 10-day ''.·:; 
period provided for in Article I, Section 7, Clause 2, and that the 6-day ,: ' 
intrasession adjournment did no! prevent the return of the bill. The D.C. ., 
Circuit Court of AppeaJs held that the bill had become law. That decision ;:;;; 
was based on the consideralions that the 6-day adjournment had not · !f 
prevenled !he return of the bill on account of its short duration, and tha1 it · J.·'.· 
was an intrasession adjournment and .. appropriate arrange.· · ;, .. ;: · 
ments • • • for receipt of presidentiaJ messages" had been made. Ren.· ·:,. ::: 
nedy v. Sampson, 511 F.(2d) 430, 442 (C.A.D.C. 1974). The decision rests ~:::· ·~·: · · 
on an extrapolation of Wright v. United States, 302 U.S. 583 (1938), but is : ... :'::. 
inconsistent with important passages in the Pocket Veto Case, 279 U.S. · :·~·:· 
655, 683--681 (1929), which considered such "appropriate arrangemenls · ;·;··1 

,.'.(.. 'his pocket veto power during an inlrasession adjournment of a 1110111h'i r: . duration. 

k
11 

Should the President decide to exercise his recess appoi11t111c111 power 
·' during the forthcoming recess of the Senate, the followi11g technical poi111s 
·· should be considered. 

!'\ 
1 

A. If the vacancy existed while the Senate w:ts i11 session, the tcl'e~s ap-
/,:· poinlee can be compensaled pursuant to 5 U.S.C. § 5503, only ii': !he 

' vacancy arose within 30 days of the end of the session of lhe Sc11a1e, or, if 
a nomination for the office was pending before the Senate al the end of the 
session, or if a nomination for the office was rejected by the Sl'11ate wi1hi11 
30 days before the end of the session. In addition, a no111i11alio11 lo fill the 
vacancy referred to above must be submitted lo lhe Senate not later than 
40 days after the beginning of the next session of the Senate. No nomina­

··I for the receipt of PresidentiaJ messages'• to be ineffective. The executive <)i 
branch did not, however, seek Supreme Court review of Kennedy. 'LJ. 

>i tion need be submitted where the vacancy occurred during the recess of the ; ·. te. 

I:;: · B. '.A recess appointment presupposes the exisle11ce of a vacancy, If 
~··. there is an incumbent in office the recess appoint111e11t in itself doe.~ not ef­> feet a rernovaJ of the incumbent so as to creale a vacancy. See, /'eek v. r:· 1ited States, 39 Ct. CJ. 125. (1904); 23 Op. Ally Gen. 30, 34-35 (l':XXJ). 

As the result of Kennedy v. Sampson, President Ford indicated that he ;·· 
would not invoke the pocket veto power during an intrasession recess. ~~ 
Moreover, in view of the functionaJ affinity between the pocket veto and ~i.> 
recess appointment powers, Presidents during recent years have been hesi •. ;l} 
taut to make recess appointments during intrasession recesses of the :~; 
Senale. · :d 

We have carefully reexamined the pertinent opinions of the Attorneys · ;'t'. 
GeneraJ and have concluded .that we should follow the opin.ion_s of Attorney )~1 ·. ,, 

General Daugherty and Actmg Altomey GeneraJ WaJsh, wJuch hold that : ··" 
the President is authorized to make recess appointments during a sununer ·1·· 

.
;, ~·~efore the President can exercise his recess appoi11tme111 power in such a 
:

1

.. case he must exercise his constitutional removal power lo the cx1e1H it is 
·/ available, or, if not available, the incumbent must resign. 

LARRY A. lIAMfo.IONO 
Acting Assistant Attorney General 

recess of the Senate of a month's duration. The decision in Kennedy does 
not require a departure from those rulings. While the Pocket Veto aud :;'; \:. 

1 

Rece" Appoi111menl Clauses deal wilh shnilar si!Ualions, namely, !he Prcsi- :• ;'' ' I__./',_, ,/ft _,___p--r/'~ b;/'71 -1-~ ~ 
dent" powers while Congress is not in session, !hey, nevertheless, are no! ., :.· vr. ~, 
identical. The Pocket Veto Clause deals wi1h an adjournment of the Con- >.', ,,. ~ • "'•. :> ll- ,to /. r - V · J. t? ~ ,,,_.t'!-'- d · e_ 
gress that prevents the return of a bill, the Recess Appointment Clau~e r. ,;, q p- I' 'l'? "'-< ;-:-~ <"" ~-. L.~ ' .:._ 
wilh a <ece" of the Senate. If the Founding Fathers had wanted the two .. '. . e;;/:;;_ /~-"--'--~ -J'l--.LJLe.,,/-,._ 
clauses to cover !he. sam~ situation, it is reasonable to assume Umt .'hey . '. · ~. · · .L . "- ~ ~. • . . ~ 
would have selected identical language for bolh. See, Holmes v. Jenn1Wn, • ' -...... t:::., • - / ,,'J--=f. _L . ""'-L--~ 
14 Pet. 540,.571)..571. (1840). Moreover, the eff ec! of a pocket Velo and •• r. . r '!" , '7 """'? . 4 ~~ ......c.:z " 
recess appomtment ts different. A pocket veto ts final. It k~ls the legtsla- "' J·:· d._(--~ ..,___...., ~..£, I'~. 
lion absolutely and it can be revived only by resuming the legislative Proc. "" · .,1.. ' 
ess from the hP11i11ninn A '""""-- --·· • · 

Oj)ice of Legal Counsel 


