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THE WHfTE HOUSE 

WASHINGTON 

September 27, 1982 

MEMORANDUM FOR THE HONORABLE THEODORE B. OLSON 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

FRED F. FIELDING Orig ... ·aignea. b7 F."il'? 
COUNSEL TO THE PRESIDENT 

FROM: 

SUBJECT: 
Recent Appointment Issues 

In connection with the anticipated recess of the Senate from 
early October to late November, our office has reviewed some of 
the issues that might arise under Art. II, § 2, cl. 3 of the 
Constitution, which gives the President authority to make recess 
appointments, and 5 u.s.c. § 5503, which sets the limits on the 
circumstances under which recess appointees may be paid. 

The attached appendix summarizes our views on these issues. As 
you will note, in large measure we are relying on a fairly com
prehensive opinion that Attorney General William Rogers prepared 
for President Eisenhower in 1960 (41 Op. A.G. 463). In checking 
obvious sources (e.g., relevant u.s.c.A. annotations) for later 
developments, we have found none that appears to undermine any 
of Attorney General Rogers' conclusions, The two significant 
post-1960 cases do not address the major issues covered in the 
attached appendix, but are not inconsistent with either Attorney 
General Roaers' opinion or our summary, See United States v. 
Allocco, 30s F.2d 704 (2d Cir. 1962) (Article III judges may be 
recess appointed; vacancies that existed while the Senate was in 
session may be filled by recess appointment), Staebler v. Carter, 
464 F. Supp. 585 (D.o.c. 1979) (independent agency commissioners 
may be recess appointed, despite statute~ "holdover" p~vision.) 
However, since many of the relevant issues here have not been 
judicially addressed, I ~uld appreciate it if ~ur Office could 
(a) confirm that there have been no developments that would call 
into question the validity of the 1960 opinion, and (b) advise 
whether you see any problems with our summary. I would not ex
pect that any formal legal memorandum will need to be prepared; 
however, since the Senate may well recess very early in October, 
it would be very helpful to know where we stand on this just as soon as possible. 

Thanks for your help, 

Attachment 

cc: The Honorable Edward c. Schmults 

FFF :PJR 9/24/82 / 

cc: FFFielding/PJRusthoven/Subject/Chron. 



APPENDIX 

Legal Issues re: Recess Appointments 

This will summarize the legal issues involving recess appoint
ments that may arise in connection with the anticipated recess 
of the Senate-from early October until late November of 1982. 

The key leqal provisions dealing with recess appointments are 
Art. II, § 2, cl. 3 of the Constitution, which authorizes such 
appointments, and 5 u.s.c. § 5503, which sets limits on paying 
the salaries of such appointees. 

The constitutional clause provides: 

"The President shall have Power to fill up all Vacancies 
that may happen during the Recess of the Senate, by grant
ing Commissions which shall expire at the End of their next Session." 

It is well settled that this Power includes authority to fill 
vacancies that existed while the Senate was in session, but as 
to which a nomination either was not made or was not confirmed 
before the Senate adjourned. However, 5 u.s.c. § 5503(a) prohi
bits paying the salaries of persons who were recess appointed to 
vacancies that existed prior to the recess, unless: 

(1) the vacancy arose in the last 30 days before the recess; 

(2) at the end of the session, a nomination to fill the 
vacancy was pending in the Senate (other than a nomi
nation of an individual who was appointed during the preceedin~ recess); or 

(3) a nomination for the office was rejected during the 
last 30 days of the session and the person appointed 
during the recess is someone other than the rejected nominee. 

In addition, 5 u.s.c. § 5503(b) requires that, with respect to 
these three categories of recess appointees who may be paid, a 
nomination to fill the vacancy must be submitted to the Senate 
"not later than 40 days after the beginning of the next session of the Senate." 

There is little doubt that a recess of the length anticipated 
here -- i.e., well over thirty days -- is long enough to permit 
exercise~the recess appointment power. However, questions 
could arise as to the meaning of the term "next session" -- in 
the context both of the constitutional provision that recess 
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appointments "shall expire at the End of [the Senate's] next 
Session," and the statutory requirment that a nomination for 
any post filled by recess appointment be submitted within 40 
days of "the beginning of the next session of the Senate." 

Neither of these issues appears to have been definitively ad
dressed by the courts. However, as to the first, the general 
view appears to be that the phrase "next Session" in the con
stitutional provision for expiration of the terms of recess 
appointees refers to the next full session after the adjourn
ment sine die of the present session, and does not mean the 
next time the Senate convenes following a reces'St'o a certain 
date during the present session. In other words, if the Senate 
adjourns during the present session from October 2 until Novem
ber 28, the constitutional term of persons appointed during 
that recess would not expire until the end of the next regular 
session -- i.e., the first session of the 9Bth Congress. -
This conclusion was expressed in a 1960 opinion of Attorney Gen
eral William Rogers for President Eisenhower (41 Op. A.G. 463), 
and is consistent with cases and other authorities cited in that 
opinion concerning the difference between a sine die ajournment 
and a recess within a session. In addition,--as-aTso noted in 
that opinion, the Comptroller General followed this view in de
termining the pay status of persons who were (a) appointed in 
1948 during the recess between the adjournment of the second 
session of the 80th Congress and the reconvening of that session 
at the call of President Truman, but (b) not confirmed prior to 
the sine die adjournment of that session. --
Obviously, the manner in which the Senate adjourns is critical 
in this context. Were the Senate to adjourn sine die in early 
October and then be called into special sessiontiy--uie President 
(pursuant to Art. II, § 3 of the Constitution), the sine die 
adjournment would probably be viewed as terminating the second 
session of the 97th Congress, and the special session convened 
by the President might well be considered the "next Session• at 
the end of which the terms of recess appointees would expire, 
absent confirmation. 1/ Hence, it is important that the Senate 
in fact adjourn, as it is anticipated it will, to a specific 
date for reconvening within the present session. 

The interpretation of the phrase "next session• mav be different, 
however; in the context of the statutory requirement involving 

1/ It should be noted that when the second session of the 
80th Congress was reconvened at the call of President Truman 
under Art. II, § 3, that session had not adjourned sine die. 
Rather, prior to the President's call-rt' had adjourned from June 20 to December 30, 1948. 
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payment of recess appointees that a nomination for any post 
filled by recess appointment be submitted "not later than 40 
days aft~r the beginning of the next session of the Senate." 
Attorney General Rogers' 1960 opinion concluded, in essence, 
that this issue was unclear, but advised that the safer course 
was to submit nominations of recess appointees within 40 days 
of the post-recess reconvening of the Senate during the present 
session of the Congress, rather than awaiting the start of the 
next full session -- a practice that would avoid any subsequent 
issue arising as to the pay status of such recess appointees. 
Indeed, the opinion recommended renominating recess appointees 
whose nominations had been pending before the recess, with the 
renomination noting that a recess appointment had now been made 
-- even though the Senate had provided in its 1960 recess re

solution that pending nominations would lay over until the Senate reconvened. ~/ 

In the present case, of course, this may well have little if any 
legal significance. If the Senate reconvenes in late November, 
as expected, it will likely complete its business and adjourn 
sine die in less than 40 days. Conceivably, though, it could 
be argued that, even if this "next session" lasts less than 40 
days before the full session is adjourned sine die, the statute 
requires that nominations be submitted during that 11 next session." 
Moreover, as a practical matter it should be simple, when the 
Senate reconvenes in November, to submit formal nominations of 
persons appointed during the recess (including renominations 
of pending nominees whose nominations were held over in status 
guo during the recess). In addition, following this practice 
(a) will err on the safe side as to the pay status of recess ap
pointees; (b) should not change the fact that their terms will 
not expire until the end of the next full session of the Senate; 
and (c) would probably be the wise course to follow from a Sen-ate relations standpoint. 

Although the discussion above has focused on recess appointments 
that might be made during the upcoming recess, the legal issues 

2/ Senate Standing Rule 38.6 provides that if the Senate 
adjoUrns for more than 30 days, pending nominations not finally 
acted upon at the time the recess commences shall be returned. 
to the President. However, it is common to seek unanimous cone 
sent to suspend the rule and hold nominations in status quo when 
the Senate takes a recess during the session. While if ~pos-
sible that unanimous consent will no~ be obtained as to particu
lar nominees, it is probable that such consent will be sought 
and obtained with respect to a number of pending nominees when 
the Senate recesses this October. Obviously, however, this is 
a matter that should be discussed with the Senate leadership. 
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in question also affect the status of persons who were recess ap
pointed prior to the second session of the 97th Congress but are 
not confirmed when the Senate recesses this October. Specificallv, 
if the Senate recesses in October to a date certain within this -
session rather than adjourning sine die, the constitutional terms 
of such present recess appointeesshOUTd not expire when the Sen
ate recesses in October, but should continue until sine die ad-- -journment of the current full session. 

In the case of present recess appointees, however, there should 
be no need to resubmit their nominations when the Senate recon
venes later in the session (assuminq, of course, that their no
minations are not returned when the-recess begins, as discussed 
in footnote 2, supra). Unlike nominees who might be appointed 
during the upcoming recess, nothing about the status of these 
previously recess appointed nominees will have changed, and there 
will be no new facts about which the Senate either must or would want to be informed. 
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THE WHITE HOUSE 

WASHINGTON 

September 27, 1982 

MEMORANDUM FOR EDWIN MEE~E, III 
JAMES A. BAKER, III 
MICHAEL K. DEAVER 
KENNETH M. DUBERSTEIN 

vff'ELENE A. VON DAMM 

FROM: 
FRED F. FIELDING~~~ 

SUBJECT: 
Recess Appointment Issues 

In connection wit:-, t..h-:: anticipated recess of the ...Senate frcrn 
early October to :a:e ~ovember, our office has reviewed so~e 
of the issues tha~ ~i;~t arise under Art. II, § 2, cl. 3 c~ 
the Constitution, ·- 1hich gives the President authority to rr.:.:.ke 
recess appointmen-:..s, and 5 u.s~c. § 5503, which sets limi-:.:; on 
the circumstances ' .. mde:: which recess appointees may be pai·-"i. 

Theae issues are discussed ·in more detail in the attached •opt~
dix. In summary for;n, however, our conclusions are: 

If, as seems highly pr9~able, the Senate adjourns :s a 
date certain later this· year, rather than adjourning 
~ ~, the' ~on-~ituti~nal terms of .persons appoini:~d 
during this r€ces·s should not expire when the Senate ad
journs ~ -~ fqlT6wing its return in November.. In
stead, those terns should continue to .. the end of the next 
full session of the Sena~e -- i.e., the end of the first· session of the 98th Congress. -----

With respect to persons recess appointed prior to che this 
session who may not be confirmed when the Senate starts its 
recess in October (e.g., John Van de Water at NLRB), their 
constitutional terms should not expire when the recess com
mences, but-bnly after the Senate adjourns sine die at the 
conclusion of the second session of the 97th Congress. 

In both of the above instances, salaries for the recess 
appointees should coritinue until the expiration of their 
respective terms, assuming other statutory requiremenis have been or will be met. 

One of those statutory requirements is submitting to the 
Senate nominations of recess aoooint~es within 40 davs 
"after the beginning oJ the neit session- of· the Senate." 
Although the law is no~ clsar o~ this ~oint, the safer 
course 3-s to all persons appointed d.uring this next re
cess would be to submit nominations~~h~n the Senate re-t.L:rns 

i:i November,· rather than ··:..j ~•-r1g -111 - .,.._ .. ,_., ·.-·-::-
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the first session of the 98th Congress. Even thoLigh the 
Senate is unlikely to remain in session for 40 days after 
its return, submitting such nominations should be easy to 
do, will avoid any issue about compliance with the statute 
(and hence, the pay status of such appointees)~ and is 
probably preferable from a Senate relations standpoint. 

The_. same course should probably be followed even for re
cess appoin~~ents of persons whose nominations are already 
pending before the Senate -- i.e., renominations should 
probably be submitted when the--5enate returns in November, 
with the renominations noting that a recess appointment 
has now been made. The fact of recess appointment is 
often considered relevant by the Senate in considering a 
nomination, and renomination again seems the safer path 
from both a legal and a Senate relations standpoint. 

As_ to persons.previously._rece:ss appointed,· how-ev-er, no 
renomination or other steps should b.e .necessary upon the 
.Senate's r~eturn in November.-_ No-thing,·abou~ -the status of 
'S-ach .pr-e~viously :appointed nominee.s w·iil have changed, and 
they wil.l .simply continue in :of£:i.ce .until the sine die ad
journment -Of the S·enate :at -the -:·erid ·of the .-Session, UOTess · they a:re confirmed. -

The. last: -two -points have assu.l!led that the Sen:ate will pro
vide for :pending nominatio.ns .to 1ay ove.r .in .st..atus _quo for 
t-he rec.ess. Senate. r.ul,e.s-.stat:e -.tha.t,· for. adjournments of 
more than 30 days, all pending·nominations are returned to 
the President; but this is often waived by unanimous con
sent (at least for~some nominees). If the Senate fails to 
provide that some or all nominations will lay over during 
the recess, then all nominees not held over (whether pre
viously recess app~inted, appointed during the upcoming re
cess or not appointed at all) will need to be resubmitted 
to the Sena"fe -- and the safer course would be to submit 
the renominations when the Senate reconvenes in November, 
rather than waiting till the next Congress. 

Obviously, the Senate ·leadership's intentions as to seeking 
consent to have nominations lay over, and whether it anti
cipates problems in obtaining such consent for particular 
nominees, need to be determined. 

All of the foregoing depends on the Senate recessing -in 
Octob~r ~o a date certain rather than adjourning sine die 
at that time. A sine die adjournment-in October WOUTa be 
considered the en'(fQf ·the Senate's s,econd session of the 
97th Cbngress (thereby ending·-.-the. ter.ms of perso-ns recess 
appointed before the sess_iorL:i?u.t. n9t- yet confirmed); and . 

·if t_he .!?resident called 'the 'Se,na te ba.-qk . th-is year, this 
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"special session" could be deemed the "~2xt session" of 
the Congress within ~he meaning of the ?ecess Appointments 
Clause.(such that the terms of persons =.ppointed during 
the upcoming recess would expire at the end of ~he special 
session, rather than at the end of the nExt full session). 

As noted earlier, it seems highly probab2.e that the Senate 
intends to adiourn in October-to-a.date in November; but 
we need to be-certain of Senate plans on this poi~t. 

You should know that few of the legal issues discussed above 
have been dofinitively resolved ~ the courts. Instead, these 
conclusic~s are based in large part on historical practice and 
the for~2l advice Attorneys General have given to Presidents 
-- including in particular a comprehensive opinion of Attorney 
General William Rogers for President Eisenhowe!" in 1960. Al- , 
tho.ugh I aqree with At.t.orn;ey'.:Gen:er;a:J. Rm;i:ers 1 c:::.::icl.usi.o.n'.s, an.d 
we have checke:j cas·es since that -date .. to, conf :::::m t·hat ·no new 

-·'dev-elopme-nts ·ha'-ve unde:rmin:ed .t:ho.se :con.cl.u:s.iDr::s, I have also 
a.sked :the Off i 2e. O>f ;L:eq.al C:o.uns:e..J. .. _ :-at .J.a:st::'.C:: : :J con£ I rm that 

·the Roge"s opinion. s>:il.L ·toeil.ects the.·""°"''=··<>£ .tb.,·: J>eoartment. 

:Let me know i£ you:: hav.e any · qne-s:Uons :a:OOut .. c;.-:o;::. DJ' .. the foJ:egn tn<:r; thank v·ou. 

Attachment 
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APPENDIX 

Legal Issues re: Recess Aopointments 

This will summarize the legal issues involving recess appoint
ments that may arise in connection with the anticipated recess 
of the Senate from early October until late November of 1982. 

The key leqal -provisions dealing with recess appointments are 
Art. II, § 2, cl. 3 of the Constitution, which authorize3 such 
appointments, and 5 u.s.c. § 5503, which sets limits on paying the salaries of such appointees. 

The constitutional clause provides: 

"The President shall have Power to fill up all Vacancies 
that rniy happen during the Recess of the Senate, by grant
ing Commissions which shall expire at the End of their next Session." 

It is wel.1 ·setti.ea· ttat this ·Powe·r in.eludes aathority to fill 
vacancies that existed while the Senate was in session, bGt as 
to which a nomination either was not made or was not conf,rmed 

·.be fore the Senate adjourned. However., 5 CT. s. C. § 5 5 O 3 fa > ?rob i
bi ts payin9 the saiaries of persons who were recess appcinted to 
vacancies that existed prior to. the recess, unless: 

(l) the vacancy ~ros~ in th~ last 30 days before the recess; 

(2) at the end of the session, a nomination to fill the 
vacancy was pending in the Senate (other than a nomi
nq_tion of an individual who was appointed during the preceedino recess); or 

{ 3) a nomi.D_ation for the office was rejected during the 
last 30 days of the session and the person appointed 
during the recess is someone other than the rejected nominee. 

In addition, 5 CT.s.c. § 5503(b) requires that, with respect to 
these three categories of recess appointees who may be Paid, a 
nomination to fill the vacancy must be submitted to the Senate 
"not later than ~O days after the beginning of the next session of the Senate." 

There is little doubt that a recess of the.length anticipated 
here -- i.e., well over thirty days-~ is ~on9 enough to permit 
exercise <>rthe re,cess appointment power..' However, questions 
could arise'as to the meaning of the term.•next session• -- in 

. the cont'ext· both of the constitutional provision:': that recess 



\· .. 

-~, 
\ 

. I 
.,./ 

........ 
-2-

a?pointments "shall expi~e at the End of [the Senate's] next 
S2ssion," a.nd the statutory reguirmen.t that a nomination for 
any post filled _by recess appointment be submitted within 40 
days of "the beginning of the next session of the Senate."· 

Neither of these issues appears to have been definitively ad
d~2ssed by the courts. However, as to the first, the general 
view appears-f~ be that the phrase "next Session" in the con
stitutional provision for expiration of the terms of recess 
appointees refers to the next full session after the adjourn
ment sine die of the present session, and does not mean the 
next time the Senate convenes following a reces'S""to a certain 
date during the present session. In other words, if the Sena~e 
adjourns during the present session from October 2 until Nove~
ber 28, the constitutional term of persons appointed during 
that recess would not expire until the end of the next regular 
sess,i.on -- ~, the first session of the 9Bth Congress. 

This conclusio:n .was e.xpres.sed in .a 1960 .op.inion of Attorn-ey Gen
er.al -William .Rogers £or Presi:d.en:t .E.i:senbower (41 Dp. A.G. 463), 
and is :consistent .:with .. c.a.s.e.s.· cand otb.=e:r .. authoritLes . .cited in· that 
opi_nion con.ce·rn"i.ng the diffce.re:mce betwe-en,.a .sine ,<Jie·.aj-0ur.nment 
a.no a ·reces.s :-wi.th±n ,a; session~ In addi.tion, as al-so noted in 
.::that .ooinion, th€ CornptrolLer,G.ener:aiL "fnllowe·d -thi:s .'.view· in rle--· 
terrrLining the. pay status o.f ·pe1:::sons· who were ( a,r appo·inted. ·in 
.1948 during the re.ces·s .betwe·en the .adj.ournment of the second 
'session -of the 80-t:h Co:ngre.ss and th:e:- .. re·conven±ng_ .o,f··th·a~t se:ssi:on 
at the call of Preside-nt Truma-n-, but (!:r) n-ot confirmed prioT to 
the sine die adjournment of that session. -- .... 

Obviously, the manner irr which the Senate adjourns is critical 
in this context. Were the Senate to adjourn sine die in early 
October and then be called into special session by-ni°e President 
(pursuant to Art. II,§ 3 of the Constitution), the sine die 
adjournment would- prObably be viewed as terminating the second 
session of the 97th Congress, and the special session convened 
by the President might well be considered the "next Session" at 
the end of which the terms of recess appointees would expire, 
absent confirmation. 1/ Hence, it is important that the Senate 
in fact adjourn, as it is anticipated it will, to a specific 
date for reconvening within the present session. 

The interpretation of the phrase "next session" may be different, 
however, in the.context of the statutory requirement involving 

1/ It should be noted that when the ·second session of the 
80th Congress was reconvened at the call'·-'of President Truman 
under Art. II, S 3, that session had not adjourned sine die. 
Rather, prior to the President's tall-rt' had adjourned from 
June 20 to December 30, 1948. 
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payment of recess appointees that a nomination for a~y post 
filled by recess appointment be submitted "not later than 40 
days after the beginning of the next session of the 3~nate." 
Attorney General Rogers' 1960 opinion concluded, in essence, 
that this issue was unclear, but advised that the safer course 
was to submit nominations of recess appointees within 40 days 
of the post-recess reconvening of the Senate during Ohe present 
session of the Congress, rather than ~aiting the st•rt of the 
next full session -- a practice that would avoid any subsequent 
issue arising as to the pay status of such recess appointees. 
Indeed, the opinion recommended ~nominating recess appointees. 
Whose nominations had been pending before the recess, with the 
renomination noting that a recess appointment had now jeen made 
-- even though the Senate had provided in its 1960 recess re

solutiort that pending nominations would lay over until the Senate reconvened. 31 

\. 
In the presem: casa, of .cours·e, this ;nay well have lic: Ole if any 
legal significance. If Ohe Senate. rffconvenes in late '1ovember, 

.· a.s exp.ected, i'.t wLll. Ii.kely cornpl,ete. its business an.d adjourn 
sine die. in less than 40 -<lay.s; Conceivably, though, : ~ could 

·Pe argued ·thaI, even if this "·neJ<t session• lasts. les.s than 4 O 
, .davs be.f oroe the. foH .se ss±an: is aajourned sine die, : o~ e statute 

· r<•Ciuires that •nominations :be SIJbmitted ':during that "next session." 
Mor.eove:r, as a Practi,c:al matter it. should be -simple, when the 
Senate reconvBn€-s tn >lo;o:<>mber,, to·.submi.L.fo.rma.l .. now.inations of 
persons appointed during the recessc(includlng renominations 
of pending nominee.s whose nominations· were helrl ov.er in status 
ouo during the recess). In addition, foTlow.fng this practice 
(a) Will err on the Safe side as to the pay status Of recess ap
pointees; (b) should not change the fact that their terms will 
not expire until the end of the next full session of the Senate; 
and (c) would probably be the wise course to follow from a Senate relations standpoint. 

Although the discussion above has focused on recess appoin~ents 
that might be made during the upcoming recess, the legal issues 

2/ Senate Standing Rule 38.6 provides that if the Senate 
adjollrns for more than 30 days, pending nominations not finally 
acted upon at the time the recess commences shall be returned 
to the President: However, it is common to seek unanimous con
sent to suspend the rule and hold nominations in status quo when 
the Senate takes a recess during the session. While 1E is pos-
sible that unanimous consent will not be obtained as to particu
lar ~minees, it is probable that such consent will be sought 
and obtained with respect to a number of .. pending nominees when 
the Sen~te iecesses this October. Obviously, however, this is 
a matte~ that should be discussed with. the Senate leadership. 
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in question also affect the status of persons who were recess ap
pointed prior to the second session of the 97th C0ngress but are 
not confirmed when the Senate recesses this Octobar. Specifically, 
if the Senate recesses in October to a date certain -Within this -
session rather than adjourning sine die, the constitutional terms 
of such present recess appointees-5"h0Uid not expire when the Sen
ate recesses i~ October, but should continue until sine die ad-

- -journment Of t~e current full session. 

In the case of ?resent recess appointees, however, there should 
he no need to resUbmit their nominations when tha Senate recon
venes later in the session (assuming, of course, that their no
minations are not returned ·when the recess begins, as discussed 
in footnote 2, supra). Unlike nominees who might be appointed 
during the upcoming recess, nothing about the status of these 
previously recess appointed nominees will have changed, and there 
Will be no new facts about which the Senate either must or wouM want to be informed. 
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THE WHITE HOUSE 

WASH!N.GTON 

July 16, 1984 

MEMORANDUM FOR JOHN S. HERRINGTON 
BECKY NORTON DUNLOP 

FROM: 

SUBJECT: 
ROBERT C. MatKICHAN, JR. 

RECESS APPOINTMENTS PRIOR TO SINE DIE 
ADJOURNMENT OF SENATE 

ISSUE: Jf t.he SenMe· elimfoates its scheduled s"ssion (August 31 
·- ·S..,pt"nrb·er 5) •Wfl l th i.s ·n:eact<> • '"'"''" s s of suff i.ci en t duration 

.• to <»enis'E' .. the 1Jr .. sid.enttial r€r.a..s "1'J>oi'ntmen1: authority? 

,D l S CTH'SS.1D':N: :' · T.he . <>.r.i g >JiaJ Se,, a t:e . .ca len dilr 1>'r o" i ·de d for a re c es s 
·'for lth:e·,~ilP Cn•nventimn .1lugws1: lO - ·Augusct 27 and a labor Day 
rec.e·:ss. ·between ·August 31 - September 5. If this sc,hedule is 
ma i.n ta i oed, the. rec<f's.s fol' t•he ·GOP .Convent inn, a to ta 1 of 17 
·da yS • "'Duhl not •a·r911alY1 y ·De ·-Of s.uff i c i en t du.ration to a 11 ow the 
President to exercise the constitutional recess·appointment authority. 

Alternatively, should the schedule be changed, eliminating the 
session between August 31 - September 5, this would then create a 
recess between August 10 - September 5, a total of 24 days. As 
discussed in the attached memorandum d•ted February 20, 1984, 
prior review of the President's recess authority, particularly by 
opinions of the Attorney General, have left unanswered whether 
any recess- less than 28 days wil 1 be of sufficient duration to 
allow the President to exercise recess appointment authority. A 
recess of 24 days would arguably be sufficient to exercise the 
presidential recess appointment authority, but there are no 
opinions, ei~her judicial or by the Attorney General which would support this position. 

CONCLUSION: A Senate recess between August 10 - September 5 
would probably be of sufficient duration to allow the President 
to exercise recess appointment authority, but uncertainty would 
make it a more prudent decision to defer any recess appointments 
until after the sine die adjournment of the Senate. 
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THE WHITE HOUSE 

WASH I N GT 0 r: 

February 20, 1984 

MEMORANDUM FOR: JOHN HERRINGTON 
BECKY NORTON DUNLOP 
ASSOCIAT.E DIRECTORS 

FROM: ROBERT MACKlCH~ 
SUBJECT: Recess Appointments in 1984 

: 

ISSUES 

1. Are any o"I the ·Sc;·na"te -r·ec·-e•ss·es in 1984 of sufficient: 
d·uration· -r:o ·e.x·er::ci$e the C'onst·i tut.ion al Pre,s:i.t:le·nti.al 
r.e·ce.;s:s :s.:·u tho r it;.·? 

2. Wha·t .. w·ould .be the tE:!::r: f·or a r-e-.c.e.s.s app.o:in.tJ:nEnt rr.a-de during a 
rec:e:ss :-i·n 1l'9f.l, -:pri·D.r to .th.-.e a·dj:o·uc::·nment -sine rl.i.e (October 4) 

.. o .. f ]t'h:e ·s:ec"onc .'sessj:on·.o.f' .t.Obe 9£.ti ,Co.LJ.gr-ess? 

3: Wha·t· ccrns·traints, if eny;. w·.oula c:pply t·o rec-ef:s a-ppoint:ments 
w.:a d·e ·d.ur . .iii g a rec e. s s in 1 9:84 ? 

CONCLUSIONS 

1. The Senate recess for Independence Day (June 29-July 23) 
would be the most appropriate for the exercise of the 
Presidential recess appointment authority. The recess for 
the GOP Convention (August 10-August ?7),.a recess of only 17 
days, vould be of questionable duration to justify the 
exerci~e of the recess appointment authority. 

2. An individual recess appointed prior to the adjournment of 
Congress sine die on October 4~ 198~ ~ould serve until tbe 
adjournm~nt sine die of the first session of the 99th 
~ongress (November or December of 1985). 

3. The usual constrEints of 5 U.S.C. 5503(b) would apply to a 
recess appointment in 1984. 
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AUTHORITY 

The Constitutional Presidential power to appoint, designate or 
assign temporarily an official to fill a vacancy during a recess 
of the Senate is enumerated in Article II, §2, Clause 3 of the 
D.S. Constitution wherein it provides: --· 

The President shall have the Power to Iill up all 
Vacancies that may happen during the Recess of 
the Senate by granting Commissions \.Thi:cb shall 
expire at the End of their next Session. 

It is undisputed that this power is not limitec to vacancies that 
-Occurred during the recess but rather, extends to all vacancies 
~bet exist during a recess. In an apparent attempt to frustrate ~he "President 1 ~ pow~r tn exercise this auth-0rity, Cangress 
~~acte~ 5 r.s.c. {56, prohibiting salary payments from the 
Craasury for personc "ho took a re.ce•ss .appohrunt H tbe vacancy 

c.e}:i.f'te·d 1'h.i..l-.e tlJ.e :5-enate. :s.a:s. in s,eSB.ion.. Hc>;·.cev-er .. a:mendments to 
·t,hie original statute have now exempted certai:r:: classes of 
·cP:f:-cint;;,enrs frcm the salary proscriptior .... Th-ese exem.ptions are 

... :four:d i;; .5 u . .S.·c. §.S:S03(a} and .al.lo\.~. tb.e· T.r.e..a:.s.ury t:o Illa·ke salary pa~ments tc perso~s·who took: office under recess appointment in 
any of the following circumstances: 

(1) If the vacancy arose within 30 days before the 
end of the session of the Senate; 

(2) 
If. at the end of the session, a no~ination for 
the office, other than the no~ination of an individual 
appointed during the preceding recess of the Senate. 
~as pending before the Senate for its advice and consent; 

(3) If a nomination for the office was rejected by the 
Senate within 30 days before the end of the session and 
an individual other than the one whose nomination ~as 
rejected thereafter receives a recess appointment. 

However. 5 U.s.c. §5503(b) further prohibits the compensation if 
the President fails to submit a nomination to the Senate Yithing 
forty ceys after the beginning of the next session. The term 
next session as used in the statutory context probably has a 
different meaning than as it is used in the Article II 
constitutional provision. 
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The legislative history for §15 U.S.C. 5503(a)-{b) fails to 
address this issue although historical practice would dictate 
that "ne~t session" refers to the post-recess reconvening of the 
Senate during the present session of the Congress. 

The term "ne:xt session." as found within the Constitution, 
Article II provision has been interpreted to be the next full 
session after the adjournment sine die of the present session 
(eg. the current session is th~d""""Session of the 98th Congress 
and if someone is recessed before adjourn:ment sine die on October 
4, they Would serve until the end of the 1st s-.s;;yo;;-cf the 99th Congress). 

The first practical stom~ard pertain<ng to the necess•ry durotion 
of a recess •as articulated in an Opini-0n· 0£ the At~r~Ley 
General, 33 Op. Atty. Gen. 20 (1921), •hich relied ••••ily upon 
earlier opinions -0f the Att~rney& ~eneral. I Op. Atty. Ge~. 631 
(18 2 3) ; 12 .Op .. Atty. G<cc . •. 3~ 0 BU.6),. ·c.a s e l.a.v, G-oulci •. U. S. , 15 
C. Cls. 59:3 ·an·d ·a ·rep0-rt --o:I. the -Sen·ate Judi.ciary Com'l:it--r:ee. S. 
Rep. l>o. l.3B9, 58th Cc:r. 3rd .Sess. (1905). A more recent 
opinion of the AttorTIE:· GEne..ral, 41 Op. BO (1960), only 
peripheraJly iiscussti ~he·n~cessary duration of a recess to 
• invoke the cor.stitutic:,c} r.ecess .appoint.ment -.:uthority . 

The language used in t h-e Senate Judiciary Commit tee report 
appears to have been uniformly adopted as ~he criteria for 
aRcertaining what constitutes a recess. The report interpreted the term "recess" as fcllot.>s: 

The period of time when the Senate is not 
sitting in a"regulcr or extraordinary session for 
the discharge of executive functions; when its me~bers 
owe nd'duty of attendance; when its chamber is empty; 
when, because of its absence, it cannot receive com
munication from the President or participate as a 
body in making appointments. 

The opinion of the Attorney General 33 Op. 20 (1920) contains the 
most pertinent language relating to the necessary durction of a 
recess. Within that opinion the Attorney General opined that a 
recess of 28 days would be a recess within the meeting of Article 
II of the Constitution. However, the Attorney G€neral also added the following: 
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~Nor do I think an adjournment for· 5, 
or even 10 days can be said to constitute 
a recess intended by the Constitution. In 
the very nature of things a line of demar
cation cannot be accurately dra'Wn." ~· at ~-S. 

The Attorney General then quoted the language of the Senate 
Judiciary Committee report to define the term recess.-- It is 
apparent that a gray area exists between ~en and t~enty-eight 
days. The Independence Day recess is twenty-six and probably 
adequate for exercising the recess authority. 
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August 17, 198~ 

rk:ar Senator Byrd: 

Tha.nJ:. you fer your lmguz;t 6 l'=tter to the= 
President ir. which you dctnilEd your conccru~ 
r~gerding ruccss ~ppointments in general and 
.s;;ccificc..lly the appointl!l.~.mt of D=. Lc:.rt.h~ 
Segc= to the Boe.rd of Governors .o·f t.he 
Federal Rese!ve System. 

Please know that your thoughts and 
rcco:::r.i.0ndations in this regard have been 
transmitted to John Rerringto.n, AsEistant to 
the ?resident for Pzesidential Personnel.

1 
I 

ru;;, sure that he will revi~w your state~ent-of concern. 

l;itb best. vi.shes, 

Sir:.ce:rf!ly, · 

+L .£. :Oglesby, Jr. 
·Assi~tant to the President 

Th~ Eonorable Robcit c. ~yrd 
t-iinor i ty Leader 
U~itcd SU!tes Sen~te 
Washi.ngton,' D. C. .20510 

MBO/RR.J /tjr. 

cc: 

cc: 
cc: 

• t 

w/copy of inc to John Herr~ngton - for 
DIRECT response . 

w/copy of inc to Kathie Regan - FYI~/ 
·w/copy of-inc to Nancy Kennedy - FYI l/ 

. --

-
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The Presiaent 
The White House 
Washington, D.C. 20500 

Dear Mr. Presiaent: 

August 6, 1984 J . .IA .. E$ Eltot.. N£B~ 
PAULS. S..._..,.u_ MD. 

I am writing to express my deep concern about the number of 
recent recess appointments and to urge you to refrain from 
making similar appointments when the Senate ·rs fully capable 
of exercising its constitutional function of advising ana 
consenting to executive nominations. 

The latest in a series of recess appointments was made on 
July 20, scarcely 72 hours before the Senate reconvened 
following the July 4 and Democratic Convention recess_ At 
the·beginnin~ of the same recess, sixteen recess 
appointments were rnacie to a number of different federal 
boa ies. Tn my vie-w, -none of the most recent recess 
appointments were ·m·aae in the circums:tances that inauced the 
Framers to allow :for opp.ointments "th-at .may happe;-: .our i ng 
the Recess of the SE~a~e". As indicated in a Ion~ ~ine of 
opinions by Attorney·s G-e·nera1, pre·sidential powers :arisin:c 
in the event of an aBjcurnrnent of the Congress ai~ to be 
deter.mined ·by the ability of the Sen2te to perf·orm its 
functions. In overtcrning an exetc!se of the· presidential 
pocket ~eto power during an abbreviated congressional 
recess, the Court of Appeals for the Distri~t of Columbia 
Circuit in 197.4 observed that 11 (t)he modern practice of 
Congress with respect to intra-session adjournments creates 
neither •.. the hazards (of) long delays (nor) public · 
uncertainty...... At no time has tbe Senate been out of 
session long enough to prevent the filling of vacancies 
which, ~n the public interest, may not be left open for any 
protrac~ed period. 

In brief, the appointments of Dr. Martha Seger to the
Federal" Reserve Board, Vice Admiral Lando N. Zech, Jr., tc 
the Nuclear Regulatory Commission, six members of the 
National Council on the Humanities, Dnu other recent 
appointments could and should have followed the 
constitutionally prescribed manner. In the words of the 
Supreme Court: 

T~e Appointments Clause could, of course, be 
reaa as merely dealing with the etiquette or 
protocol in describing "Officers of the United 
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States," but the drafters had a less frivolous 
purpose in mind. • ••. We think its fair import is 
that any appointee exercising signi£icant authority 
pursuant to the laws of the United States is an 
"Officer of the United States," and must, therefore,. 
be appointed in th~· manner prescribed bys 2, cl. 2, of .•• Article (II}: 

Over the course of the last. three and one-half years, some 
BO recess appointments have been made to a ~lde variety of 
agencies and commissions. The Senate has demonstrated its 
willingness to support these selections by subsequently 
confirming the bulk of the recess appointments. -· 

In the ea·rly days of the Republic, a recess was interpreted 
to mean the period between the first and the second sessions 
of a Congress. More recently, recess appointments have been 
made during intra-session·recesses of. several weeks 
duration. But the unstated rationale has remained the same. 
Recess appointments should be made wt1en the Senate is 
recessed for a protracteo :p.eri.oa . .oner where the le:ck of an 
appointee will seriously "hamper . tbe :operati-ons of the government. 

The line between what is and what is n-0t an extended recess 
during ·which an appoint.men.~ can be'"'maae has not been clea:r:l.:i· 
delineated by the courts. Most of the doctrine on the 
matter has e~erged from hi~torical practice and ihfreguent 
opinions from the Justice Department. No doubt, that line 
should be more carefully defined at some point in the future. 

The occasion for making a recess appointment can be 
guestionea on practical as well as constitutional grounds. 
Both grounds are _involved when a recess appointment is ma6e 
to evade the proper role of the Senate or to avoid 
controversy surrounding a nominee. 

I am especially concerned about the appointment of Dr. 
Martha Seger whose nomination is a case in point. At stake 
is a fourteen-year appointment to what many consider the 
country's most influential economic body, the insititution 
that controls the money supply, and_ plays a leaa·role in 
regulating the nation's financial system. A July 2, 19.84 
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recess appointment to the Board of Governors of the Federal 
Reserve System, Dr. Seger's nomination was sent forwara only 
a month earlier on June 2, 1984. The Senate Banking, 
Housing and Urban Affairs Committee held four days of 
hearings and favorably reported her nomination on June 28. 
The Senate then recessed _for tw~nty-three days. The recess 
appointment was made the .·fol lowing Monday. 

I know of no compelling reasons that justify Dr. Seger~s 
appoi ntrnent on that basis. There are six·-"'other sitting 
Governors on the Federal Reserve Board. Her presence was 
not required at the July Federal Open Market Committee 
meeting to make a quorum or to debate policy. - Because of 
doubts regarding her qualifications, Dr. Seger's nomination 
was highly controversial. All the Democratic Committee 
members opposed her nomination and several indicated they 
'wouJd 'Oppose her nomination .o.n, the floor. A recess 
··appointment sidesteps a · :f.ull .ana timely air.i ng of .such 
controversi·es in a. manner that does not, in my view, serve 
·the nation-'s best interests... And,. as you may_ knm.;, there 
'h·av:e be.en .:S.iJnila.r ·,obj-ec.:tions :;.r;c..isec. to .sever al of the recess 
a_ppointments -to the .Na±iona1 :ecruncil ·on 'the Bumani ties. 

·B-:ecau.s:e =a .rec·e·ss ,appoi-nt"e·e can ne removed by a subsequent, 
oiffering·~nomination by .·the Pre·sident or rejected by the 
Seriat.e,-· there ·is ·a reaT·d.anger t~,a·t the independence of the 
<::ppoi:rrtee <eou.la .he ·.und-ermined· .Dy his ·or her recess status. 
It is just this kind of objection that has been raised to a 
recent recess appointment to the Nuclear Regulatory 
Commission.· According to press reports, 11 ••• both officials 
and critics of the .•• nuclear industry guestioned the 
appointment .•. saying the Com~ission's ruling would be more 
credible if its members were confirmed normally." The 
appointment to the Nuclear Res~latory Ccmrnission is rendere~ 
all the more questionable because the committee of 
jurisdiction was not even given an opportunity to hold he~iings on the nominee. 

I must again emphasize my objection to the excessive use of 
the recess appointment power, and urge that no recess 
appoibtment be made to circumvent the constitutional 
function of the Senate .. Instead, I urge that recess 
appointments be limited to circumstances when ·the Senate, ~y 
reason of a protracted recess, is incapable of confirming 2 
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vitally needed public officer. Existing law gives the 
Executive more than ample authority to shift personnel about 
to fill vacancies for temporary periods. Resort to recess 
appointments in questionable circumstances serves neither 
the Constitution nor the appointee. It fuels cynicism and 
builds disrespect for law and deprives the appointee of the 
national perspective that inhet~s -torial 
confirmation. 

RCB/khh 

r_~ .. ... ' "• ..... .,; I 

I 

• 'I. ~'J •I_,;. • 

Byrd 
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Office of the 
Assistant Attorney General 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

MEMORANDUM FOR FRED F. FIELDING 
Counsel to the Pre$ident 

Re: Recess Appointments Issues 

..... ~· 

. t, 

This is in response to your memorandum of September 27, 
1982 regarding the recess appointments issues. That memorandum's 
appendix, entitled "Legal Issues re: Recess Appointments," 
addresses a number of questions which may arise with respect 
to appointments during the current Senate recess. The current 
recess is an intrasession recess of the 2d Session of the 97th 
Congress of almost two months' duration. The Senate adjourned 
on October 2, 1982 to a date certain, November 29, 1982. See 
H. Con. Res. 421, 128 Cong. Rec. 813410, and 128 Cong. Rec-.~ 
Dl325 (daily ed. Oct. 1, 1982). You have asked us to (a) 
confirm that there have been no developments that would call 
into question the validity of the (Acting) Attorney General's 
1960 opinion on recess appointments (41 Op. A.G. 463), and (b) 
advise whether we see any problem with the appendix's summary 
of the pertinent legal rules governing the exercise of recess 
appointment authority under Art. II, § 2, cl. 3 of the Constitution, 
and of the effects of the provisions of 5 u.s.c. § 5503, setting 
limits on the circumstances under which recess appointees may 
be paid. 

With respect to your second question, we believe that 
the legal summary contained in the appendix to your memorandum, 
in general, correctly states the applicable legal principles. 
As you note, the key provisions governing recess appointments 
are Art. II, § 2, cl. 3 of the Constitution!/ and 5 u.s.c. 

1/ Article II, § 2, cl. 3 provides: 

"The President shall have Power to fill 
up all Vacancies that may happen during 
the Recess of the Senate, by granting 
Commissions which shall expire at the 
End of their next Session." 



§ 5503 (1976). 2/ It has long been established that Art. II, 
§ 2, cl. 3 gives-the President the power to fill vacancies 

2/ Section 5503(a) prohibits paying the salary of a recess 
appointee to an office required by law to be filled by and with 
the advice and consent of the Senate, where the vacancy in the 
office existed while the Senate was still in session, unless 
one of three conditions is met: 

(1) the vacancy arose within 30 days 
before the end of the session of the 
Senate; 

(2) at the end of the session, a nomina
tion for the office, other than the 
nomination of an individual appointed 
during the preceding recess of the Senate, 
was pending before the Senate for·its 
advice and consent; or 

(3) a nomination for the office was rejected 
by the Senate within 30 days before the 
end of the session and an individual other 
than the one whose nomination was rejected 
thereafter receives a recess appointment. 

Section 5503(b) requires a nomination to fill the office of 
a recess appointee who has been paid under one of these three 
exceptions to be submitted to the Senate within 40 days after 
the beginning of its next session. 

Present 5 u.s.c. § 5503 is the 1966 codification of former 
5 u.s.c. § 56, 54 Stat. 751 (1940). See P. L. 89-554, 80 Stat. 
475 (1966). The Senate and House Reports both state simply 
that" [s]tandard changes are made to conform with the definitions 
applicable and the style of this title as outlined in the 
preface to the report." H. Rept. No. 901, 89th Cong., 1st 
Sess. 85 (1965); s. Rept. No. 1380, 89th Cong., 2d Session 105 
(1966). Thus, any changes in wording since the times of the 
1960 Attorney General Opinion and the post-1940 Comptroller 
General's opinions would appear to have been made without any 
intention to make substantive changes. 

- 2 -



by recess appointments both when the vacancies occur during 
the recess and when they existed prior to the recess but 
had not been filled, either because a nomination had not been 
made or because a nominee had not been confirmed prior to 
the adjournment. 41 Op. A.G. at 465. However, as you note, 
§ 5503(a) prohibits payment of recess appointees if the vacancies 
to which they are appointed existed while the Senate was in 
session, unless one of three conditions contained in that 
subsection is satisfied. 

We agree that: 

(1) Recess appointments may be made during extended intra
session recesses of the Senate, like the present recess of well 
over 30 days duration, and such appointees may be paid under 
§ 5503 where that section's conditions are satisfied. See 41 
Op. A.G. at 466-67, and the authorities cited therein. --ri1 this 
connection, it is perhaps worth repeating a point made in the 
1960 Attorney General's opinion. 41 Op. A.G. at 472 n.13. The 
Comptroller General has interpreted § 5503(a)(2) as prohibiting 
payment only where the person receiving the recess appointment 
was already serving under a prior recess appointment. 52 Comp. 
Gen. 556, 557 (1973); 36 Comp. Gen. 444 (1956). Thus, if 
someone other than a prior recess appointee whose nomination 
was pending at the time of adjournment is appointed, § 5503(a)(2) 
does not bar payment. 

(2) The prevailing view is that the language "next Session" 
in Art. II, § 2, cl. 3 refers to the session following the 
adjournment sine die of the current one. Thus, a recess appoint
ment made during an intrasession recess expires upon the adjournment 
sine die of the session of Congress which follows the adjournment 
sine die of the session during which the intrasession recess 
occurs. It follows that, at least in the absence of a special 
session, recess appointments made during the current recess (or 
prior recesses of the current Session) would expire when the 
1st Session of the 98th Congress adjourned sine die. 41 Op-.~~~~~~~ 
A.G. at 465. The Comptroller General has ruled that recess 
appointees may be paid consistently with § 5503 for the same 
period. 28 Comp. Gen. 30 (1948). 

(3) In the event the 97th Congress were recalled for a 
special session after the adjournment sine die of its 2nd 
Session, an unsettled question might arISe whether appointments 
made during the present election recess would expire at the 
end of the special session, or at the end of the 1st Session 
of the 98th Congress, i.e., whether the "next Session" under 

- 3 



. . 

Art. II, § 2, cl. 3 was the special session or the 1st 
Session of the 98th Congress. A parallel unsettled question 
might arise with respect to their pay under§ 5503(a). We 
agree that a special session should probably be viewed as 
the ''next Session" for purposes both of the constitutional 
provision and § 5503(a). 

(4) Section 5503(b) requires the submission of a nomination 
to Congress for any post filled by a recess appointment covered 
by § 5503(a) "not later than 40 days after the beginning of 
the next session of Congress." The effect of a violation of 
§ 5503(b) is to terminate the pay of the recess appointee. 
52 Comp. Gen. at 557-58. It remains unsettled whether the 
language ''next session" in § 5503(b) refers to a post-recess 
reconvening of the same Congress, or to the beginning of the 
session of Congress which succeeds the adjournment sine die 
of the current one. We agree that the safer course~tc;-
adhere to the advice of the 1960 Attorney General Opinion and 
submit nominations of recess appointees to the Senate when it 
reconvenes after its intrasession election recess. See 41 Op. 
A.G. at 477. 3/ We believe this is the safer course-even 
though the post-recess session of the Senate is likely to last 
less than 40 days, and it might plausibly be argued that compliance 
with § 5503(b) is unnecessary where the Senate adjourns before 
the President is required to submit a nomination. If a nomination 
is submitted, no question can arise whether the recess appointee 
is entitled to be paid under§ 5503(b). If§ 5503(b) is violated, 
of course, a recess appointee may ~ontinue to serve, but cannot 
be paid after the 40th day following the beginning of the next 
session until he is nominated and confirmed by the Senate, 
though his right to pay would relate back to the 4lst day if he 
were so nominated and confirmed. 52 Comp. Gen. at 558. As 
noted in the 1960 Opinion, 41 Op. A.G. at 478-479, the Comptrol
ler General has interpreted§ 5503(a)(2) as not terminating 
the pay of such subsequently-nominated recess appointees prior 
to the time they would otherwise have terminated. 28 Comp. Gen. 
121 (1948). I.e., § 5503 (b)(2) will not operate to terminate 
the pay of recess appointees when the Senate next adjourns 
after reconvening on November 29 as a result of submitting 
their nominations. 

3/ The 1960 Attorney General's Opinion recommends the submission 
of nominations for those who received recess appointments to 
vacancies which opened after the adjournment of the Senate, 
even though § 5503 does not cover those appointments. 41 Op. 
A.G. at 478 n.25. 
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(5) Since the Senate adjourned to a date certain and not 
sine die, existing recess appointments made prior to the current 
recess will continue to be valid through the current recess. 
The adjournment sine die of the 97th Congress after it reconvenes 
on November 29, 1982 will terminate those existing recess 
appointments which were made prior to the beginning of the 2a 
Session of the 97th Congress. 

(6) When the Senate reconvenes on November 29, 1982, 
questions may arise with respect to resubmission of the nomina
tions of persons holding recess appointments. We agree that 
the better course is to submit the nominations of prior as well 
as current recess appointees after the Senate reconvenes in 
November unless there has been unanimous consent to suspend 
Standing Rule XXX1(6) of the Senate with respect to their 
nominations. Standing Rule XXX1(6) provides: 

"Nominations neither confirmed nor 
rejected during the session at which they 
are made shall not be acted upon at any 
succeeding session without being again 
made to the Senate by the President; and 
if the Senate shall adjourn or take a 
recess for more than thirty days, all 
nominations pending and not finally 
acted upon at the time of taking such 
adjournment or recess shall be returned 
by the Secretary to the President, and 
shall not again be considered unless they 
shall again be made to the Senate by the 
President." !/ 

Our search of the Congressional Record indicates that there was 
unanimous consent to suspend the operation of that Rule with 

!/ Senate Manual 1981, at pp. 58-59 (Senate Doc. No. 97-1). 
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respect to all but eight pending nominations. ~/ Resubmission of 
the one recess nomination would avoid the risk that § 5503(b) 
might be interpreted to terminate his pay. Section 5503(a)(2) 
has been interpreted as not risking premature termination of 
the pay of recess appointees as a result of such submissions. 
See paragraph (5) supra and 41 Op. A.G. at 478-79, citing 28 
Comp. Gen. 121 (1948). 

With respect to your first question, we agree that there 
have been no developments which call into question the validity 
of the pertinent conclusions in the 1960 Opinion of Acting 
Attorney General Walsh. As your memorandum notes, the two 
intervening reported cases involving recess appointments are 
not inconsistent with either the 1960 Opinion or your appendix 1 s 
summary. ~/ Also 1 two recent cases challenging recess appointments 

5/ 128 Cong. Rec. 813269 (daily ed. Oct. 1, 1982). Those eight 
nominations were: 

Harvey J. Staszewski, Jr., to be a member of 
the u.s. Metric Board; Frederic v. Malek, to 
be Governor, U.S. Postal Service; John Van 
de Water, to be Chairman of the NLRB; Wendy 
Borcherdt, to be Deputy Undersecretary for Inter
governmental and Interagency Affairs, Department 
of Education; and Robert A. Destro, Constantine 
Nicholas Dombalis, and Guadalupe Quintanilla, 
to be Members of the Commission on Civil Rights. 

Only Mr. Van de Water was a recess appointment. 17 Weekly Comp. 
Pres. Doc. 883 (August 13, 1981). 

6/ United States v. Allocco, 305 F.2d 704 (2d Cir 1962); 
Staebler v. Carter, 464 F. Supp. 585 (D.D.C. 1979). 

In the Staebler case, the District Court rejected a challenge 
to the recess appointment of his successor by a holdover member 
of the Federal Election Commission. The Court stated, inter alia: 

There is nothing to suggest that the Recess 
Appointments Clause was designed as some 
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made by President Reagan do not cast any doubt on the conclusions 
of your summary. 11 

~/ (Continued from p. 6) 

sort of extraordinary and lesser method 
of appointment, to be used only in cases of 
extreme necessity . 

. . . There is no justification for implying 
additional restrictions not supported by the 
constitutional language. 

Recess appointments have traditionally 
not been made only in exceptional circumstances, 
but whenever Congress was not in session . . . . 
464 F. Supp. at 597. 

In Allocco, the criminal defendant unsuccessfully 
challenged the recess appointment of his trial judge. The 
Second Circuit held that President Eisenhower had authority 
under the Recess Appointments Clause to fill the district 
court vacancy which occurred two days before the Congress 
adjourned sine die on August 2, 1955. The Court rejected 
the argument tha:r-the Recess Appointments Clause covers 
only vacancies which open during a recess. 305 F.2d at 709-15. 

II Bowers v. Moffet, Civil Action No. 82-0195 (D.D.C. 1982), 
was d1sm1ssed voluntarily without opinion after Judge Hart 
indicated that he intended to dismiss the case. It involved, 
inter alia, a challenge to President Reagan's recess appointment 
of Kenneth E. Moffet to be Federal Mediation and Conciliation 
Service Director on January 11, 1982 during the intersession 
recess of the 97th Congress. 

,Mccalpin v. Dana, No. 82-0542 (D.D.C. 1982), which was 
decided on cross motions for summary judgment in the District 
Court on October 5, 1982, involved a challenge to President 
Reagan's appointments of seven Members of the Board of the 
Legal Services Corporation, also during the intersession recess 
of the 97th Congress in December and January of 1981. Although 

(Continued) 
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we also ao not believe that the two recent pocket veto 
cases cast any doubt on our conclusions. These two cases, 
Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974), and 

11 (Continued from p. 7) 

the President nominated nine of the appointees after the Senate 
convenea for the 2d Session, none of them has been confirmed. 
The Legal Services Corporation Act provides for appointment of 
the Board members by the President with the advice and consent 
of the Senate. However, the Act contains no express provision 
for recess appointments, and also provides that the Board 
members are not Officers of the United States. The Court 
concluded that the legislative history of the "Act reflects 
Congress' intent that the President should have no restraint 
imposed upon his power to make recess appointments to the LSC 
Board of Directors." Neither the statute's declaration that the 
LSC Board members are not Officers of the United States nor 
congressional concern with the Board's political independence 
suggests a contrary conclusion: 

"The ability to make recess appointments is 
a very important tool in ensuring that there 
is a minimum of disruption in governmental 
operations due to vacancies in office, 
and there is no reason to believe that the 
President's recess appointment power is less 
important than the Senate's power to subject 
nominees to the confirmation process. In fact, 
the presence of both powers in the Constitution 
demonstrates that the Framers of the Constitution 
concluded that these powers should coexist. The 
system of checks and balances crafted by the Framers 
remains binding and strongly supports the retention 
of the President's power to make recess appointments." 

The Court went on to say that had such a restraint on the 
President's recess appointments power been intended it would 
have been of doubtful constitutionality under the functional 
analysis of Buckley v. Valeo, 424 U.S. 1, 124-43 (1976) (per 
curiam). 
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Kennedy v. Jones, 412 F. Supp. 353 (D.D.C. 1976), ~/even if 
we agreed with the legal conclusions contained in them, which 
we do not, 9/ would not call into question the conclusion in 
the 1960 Attorney General's opinion with respect to recess 
appointments. While the Pocket Veto and Recess Appointments 
Clauses deal with similar situations, that is, the President 1 s 
powers while Congress or the Senate is not in session, their 
language, effects and purposes are by no means identical. 
First, the language of the two clauses differs significantly. 
The Pocket Veto Clause speaks of an adjournment of the Congress 
which prevents the return of a bill; the Recess Appointments 
Clause speaks of filling all vacancies during a recess of the 
Senate. Had the two clauses been intended to cover the same 
situation, it is reasonable to assume that they would have been 
worded more similarly. Even if 11 recess 11 and 11 adjournment 11 

do not have clearly distinguishable meanings in the Constitution, 
an adjournment which prevents the return of a bill appears to 
be addressed to a different situation than is 11 a recess." 
Second, the effects of a pocket veto and of a recess appointment 

8/ Kennedy v. Sampson stated broadly that the Pocket Veto Clause 
of Article I, § 7, cl. 2 of the Constitution does not apply to 
intrasession adjournments; however, the case involved a pocket 
veto made during an intrasession adjournment of only six days' 
duration. In Kennedy v. Jones the government entered into a 
consent judgment for the plaintiff in a case challenging the 
validity of two pocket vetoes: one, an intersession pocket 
veto; the other an intrasession pocket veto during an election 
recess of 31 days. President Ford, at the time judgment was 
entered in the Kennedy v. Jones case, announced publicly he 
would not invoke his pocket veto powers during intrasession 
or intersession recesses where the originating House of Congress 
had specifically authorized an officer or other agent to receive 
return vetoes during such periods. Department of Justice Press 
Release, April 13, 1976. President Reagan has not made any 
similar announcement. 

9/ Lifetime Communities, Inc. is seeking to litigate the 
validity of President Reagan's intersession pocket veto of 
H.R. 4353 on rehearing in its New York bankruptcy proceeding 
now pending before the Second Circuit, No. 82-5505. Appellee, 
The Administrative Office of the U.S. Courts, represented 
by the Civil Division of the Department of Justice, filed a 
response on September 27, 1982 agreeing that the newly-raised 
pocket veto issue should be reheard on the merits by the panel. 
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are different. Legislation which is pocket vetoed can be 
revived only by resuming the legislative process from the 
beginning. A recess appointment, on the other hand, results 
only in the temporary filling of a position for a period prescribed 
by the Clause itself. Finally, the purposes of the clauses are 
different. The Pocket Veto Clause ensures that the President 
will not be deprived of his constitutional power to veto a bill 
by reason of an adjournment of Congress. The Recess Appointments 
Clause enables the President to fill vacancies which exist 
while the Senate is unable to give its advice and consent 
because it is in recess. In light of the different wording, 
effects, and purposes of the two clauses, we do not believe the 
pocket veto cases should be read as having any significant 
bearing on the proper interpretation of the Recess Appointments 
Clause. 

, cc: Edward C. Schmults 
Deputy Attorney General 

Assistant Attorney General 
Off ice of Legal Counsel 
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Assistant Attorney General 
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MEMORANDUM FOR FRED F. FIELDING 
Counsel to the President 

Re: Recess Appointments Issues 

This is in response to your memorandum of September 27, 
1982 regarding the recess appointments issues. That memorandum's 
appendix, entitled nLegal Issues re.: Recess Appointments," 
addresses a number of questions which may arise with respect 
to appointments during the current Senate recess. The current 
recess is an intrasession recess of the 2d Session of the 97th 
Congress of almost two months' duration. The Senate adjourned 
on October 2, 1982 to a date certain, November 29, 1982. See 
H. Con. Res. 421, 128 Cong. Rec. 513410, and 128 Cong. Rec-.~ 
Dl325 (daily ed. Oct. 1, 1982). You have asked us to (a) 
confirm· that there have been no developments that would call 
into question the validity of the (Acting) Attorney General's 
1960 opi'nion on recess appointments (41 Op. A.G. 463), and (b) 
advise whether we see any problem with the appendix's summary 
of the pertinent legal rules governing the exercise of recess 
appointment a.uthorii:y under Art. II, § 2, cl. 3 of the Constitution, 
and of the effects of the provisions of 5 u.s.c. § 5503, setting 
limits ·on the circumstances under which recess appointees may 
be paid. 

With respect to your second question, we believe that 
the legal summary contained in the appendix to your memorandum, 
in general, correctly states the applicable legal principles. 
As you note, the key provisions governing recess appointments 
are Art. II, § 2, cl. 3 of the Constitution 1/ and 5 u.s.c. 

!/ Article II, § 2, cl. 3 provides: 

"The President shall have Power to fill 
up all Vacancies that may happen during 
the Recess of the Senate, by granting 
Commis.sions which shall expire at the 
End of their next Session." 

.... 

.,,, 



2/ Section 5503{a) prohibits paying the salary of a recess . 
appointee to an off ice required by law to be filled by and wi°th 
the advice and consent of the Senate, where the vacancy in the 
office existed while the Senate was still in session, unless 
one of three conditions is met: 

{l) the vacancy arose within 30 days 
before the end of the session of the 
Senate~ 

(2) at the end of the session, a nomina
tion for the office, other than the 
nomination of an individual appointed 
during the preceding recess of· the Senate, 
was pending before the Senate for its 
advice and consent~ or 

(3) a nomination for the office was rejected 
by the Senate within 30. days before the 
end of the· session and an individual other 
·than the one whose nomination was rejected 
thereafter receives a .recess appointment. 

Section 5503(b) requires a nomination to fill the office of 
a recess appointee ~ho has been paid under one of these three 
exceptions to be submitted to the Senate within 40 days after 
the beginning of its next sessiono 

Present 5 u.s.c. § 5503 is the 1966 codification of former 
5 u.s.c. § 56, 54 Stat. 751 (1940). See P. L. 89-554, 80 Stat. 
475 (1966). The Senate and House Reports both state simply 
that "[s]tandard changes are made to conform with the definitions 
applicable and the style of .this title as outlined in the 
preface to the.report." H. Rept. No. 901, 89th Cong., 1st 
Sess. 85 (1965); s. Rept. No. 1380, 89th Cong., 2d Session 105 
(1966). Thus, any changes in wording since the times of the 
1960' Attorney General Opinion and the post-1940 Comptroller 
General's opinions would appear to have been made without any 
intention to make substantive changes. 
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by recess appointments both when the vacancies occur during· 
the recess and· when they existed prior to the recess bµt . 
had not been filled, either because a nomination had not been:··~ 
made or because a nominee had not been confirmed prior to 
the adjournment. 41 Op. A.G.- at 465. However, as you•note, 
§ 5503(a) prohibits payment of recess appointees if the vacancies 
to which they are appointed existed while the Senate was in·· · 
session, unless one of three conditions contained in that 
subsection is satisfied. 

We agree that: 

(1) Recess appointments may ·be made during extended intra
session recesses of the Senate, like the present recess of well 
over 30 days duration, and such appointees may be paid under 
§ 5503 where that section 1 s conditions are satisfied. See 41 
Op. A.G. at 466-67, and the .authorities cited therein. "'""Iii this 
connection, it is perhaps worth repeating a point made in the 
1960 Attorney General's opinion. 41 Op. A.G. at 472 n.13. The 
Comptroller General has interpreted§ 5503(a}(2} as prohibiting 
payment only where the person receiving the recess appointment 
was alre·~ay serving under a prior recess appointment. 52 Comp. 
Gen. 556, 557 (1973); 36 Comp. Gen. 444 (1956). Thus, if 
someone.other than a prior recess appointee whose nomination 
was pending at the time of adjournment is appointed, § 5503(a)(2) 
does not bar payment. 

~ 

(2) The·prevailing view is that the language "next Session" 
in Art. II, § 2, cl~ 3 refers to the session following the 
adjournment sine die of the current one. Thus, a recess appoint
ment made durrrig an intrasession recess expires upon the adjournment. 
sine die of the session of Congress which follows the adjournment 
·sine die of the session during which the intrasession recess 
occurS:- It follows that, at least in the absence of a special 
session, recess appointments made during the current recess (or 
prior recesses of the current Session) would expire when the 
1st Session of the 98th Congress adjourned sine die. 41 Op. 
A'.G. at 465. The Comptroller General has ruled that recess 
appointees may be paid consistently with § 5503 for the same 
period. 2s·comp. Gen. 30 (1948). · .. 

(3) In the event the 97th Congress were recalled for a 
special session after the adjournment sine die of its 2nd 
Session, an unsettled question might arISe whether appointments 
made during the present election recess would expire at the 
end of the special session, or at the end of the 1st Session 
of the 98th Congress, i.e., whether the "next Session" under 

.... - 3 
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Art. II, § 2, cl. 3 was the special session or the 1st 
Session of the 98th Congress. A parallel unsettled question 
might arise with respect to their pay under§ 5503(a) •. We 
agree that a special session should probably be viewed as 
the "next Session" for purposes both of the constitutional 
provision and § 5503(a). • 

·~ 

(4) Section 5503(b) requires the submissio~ of a nomin~~ion 
to Congress for any post filled by a recess appointment covered 
by § 5503(a) "not later than 40 days after the beginning of 
the next session of Congress." The effect of a violation of 
§ 5503(b) is to terminate the pay of the recess appointee. 
52 Comp. Gen. at 557-58. It remains unsettled whether the 
language "next session" in § 5503(b) refers to a post-recess 
reconvening of the same Congress, or to the beginning of the 
session of Congress which succeeds the adjournment sine die 
of the current one. We agree that the safer course--rs-tO-
adhere to the advice of the 1960 ·-"Attorney General Opinion and 
submit nominations of recess appointees to the Senate when it 
reconvenes after its intrasession election recess. See 41 Op. 
A.G. at 477. 3/ We believe this is the safer course-ev.en 
though the post-recess session of the Senate is likely to last 
less than 40 days, and it might plausibly be argued that compliance 
with § 5503(b) is unnecessary where the Senate adjourns before 
the President is required to submit a nomination. If a nomination 
is submitted, no question can arise whether the recess appointee 
is entitled to be paid under§ 5503(b). If§ 5503(b) is violated, 
of course, ·a recess appointee may continue to serve, but cannot 
be paid after th.e 40th day following the beginning of the next 
session until he is nominated and confirmed by the Senate, 
though his right to pay would relate back to the 41st day if he 
were so nominated and confirmed. 52 Comp. Gen. at 558. As 
noted in the 1960 Opinion, 41 Op. A.G. at 47.8-479, the Comptrol
ler General has interpreted§ 5503(a)(2) as not terminating 
the pay of such subsequently-nominated recess appointees prior 
to the time they would otherwise have terminated. 28 Comp. Gen. 
121 (1948). I.e., § 5503 (b)(2) will not operate to terminate 
the pay of recess appointees when the Senate next adjourns 
after reconvening on November 29 as a result of submitting 
their nominations. 

3/ The 1960 Attorney General's Opinion recommends the submission· 
of nominations for those who .received recess appointments to 
vacancies which opened after the adjournment of the Senate, 
even though§ 5503 does not cover those appointments.· 41 Op. 
A.G. at 478 n.25. 
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(5) Since.the Senate adjourned to a date certain and not. 
sine die, existing recess appointments made prior to the current 
recess will continue to be valid through the current recess. 
The adjournment sine die of the 97th Congress after it reconvenes 
on November 29, 1982 will terminate those existing recess . · 
appointments which were made prior to the beginning of the 2·a· 
Session of the 97th Congress. 

(6) When the Senate reconvenes on November 29, 1982, 
questions may arise with respect to resubmission of the nomina
tions of persons holding recess appointments. We agree that 
the better course is to submit the nominations of prior as well 
as current recess appointees after the Senate reconvenes in 
November unless there has been unanimous consent to suspend 
Standing Rule XXX1(6) of the Senate with respect to their 
nominations. Standing Rule XXX1(6) provides: 

"Nominations neither confirmed nor 
rejected during the session at which they 
are made shall not be acted upon at any 
succeeding session without being again 
made to the Senate by the President~ and 
if the Senate shall agjourn or take a 
reces·s for more than thirty days, all· 
nominations pending and not finally 
acted upon at the time of taking _such 
adjournment or recess shall be returned 
by the Secretary to the President, and 
shall not again be considered unless they 
shall again be made to the Senate by the 
President." 4/ 

Our search of the Congressional Record indicates that there was 
unanimous consent to suspend the operation of that Rule with 

!/ Senate Manual 1981, at pp. 58-59 (Senate Doc. No. ·97-1). 
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respect to all but eight pending nominations. 5/ Resubmission of 
the one recess nomination would avoid the risk-that § 5503(b) 
might be interpreted to terminate his pay. Section 55--03 {a) ( 2:·) 
has been interpreted as not risking premature termination of ··~ 
the pay of recess appointees as a result of such submissions. 
See paragraph .(5) supra and 41 Op. A.G. at 478-79, citl.ng 28 
Comp. Gen. 121 (1948). 

With respect to your first question, we agree that there 
have been no developments which call into question the validity 
of the pertinent conclusions in the 1960 Opinion of Acting 
Attorney General Walsh. As your memorandum ·notes, the two 
intervening reported cases involving recess appointments are 
not inconsistent with either the 1960 Opinion or your appendix's 
summary. ii Also, two recent cases challenging recess appointments 

5/ 128 Cong. Rec. Sl3269 (daily ed. Oct. 1, 1982). Those eight 
nominations were: 

Harvey J. Staszewski, Jr., to be a m.ember of 
the U.S. Metric Board; Frederic v. Malek, to 
be Governor, U.S. Postal Service; John Van 
de Water, to be Chairman of the NLRB; Wendy 
Borcherdt ;· to be Deputy Undersecretary for Inter-

-governmental and Interagency Affairs, Department 
of Education; and Robert A. Destro, Constantine 
Nicholas Dombalis, and Guadalupa Quintanilla, 
to be Members of· the Commission on Civil Rights. 

Only Mr. Van de Water was a recess appointment. 17 Weekly Comp. 
Pres. Doc. 883 (August 13, 1981). 

6/ United States v. Allocco, 305 F.2d 704 (2d Cir 1962); 
Staebler v. Carter, 464 F. Supp. 585 (D.D.C. 1979). 

In the Staebler case, the District Court rejected a challenge 
to the recess appointment of his successor by a holdover member 
of the Federal Election Commission. The Court stated,_ inter alia: 

~There is nothing to suggest that the Recess 
Appointments Clause was designed as some ·-.-·----

(Continued) 
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made by President Reagan do not cast any doubt on the conclusions 
of your summary. 7/ 

~/ (Continued from p. 6) 

sort of extraordinary· and lesser method 
of appointment, to be used only in cases of 
extreme necessity. 

• • • There is no justification for implying 
additional restrictions not supported by the 
constitutional language. 

Recess appointments have traditionally 

·. 

,• 
·~ 

not been made only in exceptional circumstances, 
but whenever Congiess was not in session • • • • i 
464 F. Supp. at 597. 

In Allocco, the criminal defendant unsuccessfully 
challenged the recess appointment of his trial judge. The 
Second ·circuit held that President Eisenhower had authority 
under the Recess Appointments Clause to fill the district 
court vacancy which occurred two days before the Congress 
adjourned sine ·die on August 2,"" 1955. The Court rejected 
the argument th~the Recess Appointments Clause covers 
only vacancies which open during a recess. 305 F.2d at 709-15. 

II Bowers v. Moffet, Civil Action No. 82-0195 (D.D.C. 1982), 
was dismissed voluntarily without opinion after Judge Hart 
indicated that he intended to dismiss the case. It involved, 

·inter alia, a challenge to President Reagan,s recess appointment 
of Kenneth E. Moffet to be Federal Mediation and Conciliation 
Service Director on January 11, 1982 during the intersession 
recess of the 97th Congress. 

Mccalpin v. Dana, No. 82-0542 (D.D.C. 1982), which was 
decided on cross motions for summary judgment in the District· 
Court on October 5, 1982, involved a challenge to President 
Reagan's appointments of seven Members of the Board of the 
Legal Services Corporation, also during the intersession recessr 
of the 97th Congress in December and January of 1981. Although 

(Continued) 
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We also do not believe that the two recent pocket veto 
cases cast any doubt on our conclusions. These two cases, 
Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974), and 

7/ (Continued from p. 7) 
·. 

,• 

" 

the President nominated nine of the appointees after the Senate 
convened for the 2d Session, none of them has been confirmed. 
The Legal Services Corporation Act provides for appointment of 
the Board members by the President with the advice and consent 
of the Senate. However, the Act contains no.express provision 
for recess appointments, and also provides that the Board 
members are not Officers of the United States. The Court 
concluded that the legislative history of the "Act reflects 
Congress' intent that the President should have no restraint 
imposed upon his· power to make recess appointments to the LSC 
Board of Directors." Neither the statute's declaration that the 
LSC Board members are not Officers of the United States nor 
congressional concern with the Board's political independence 
suggests a contrary conclusion: 

"The ability to make recess appointments is 
a very important tool in ensuring that there 
is a minimum of disrupt1on in governmental 
operations due to vacancies in off ice, • • • 
and~there is no reason to believe that the 
President's recess appointment power is less 
important than the Senate's power to subject 
nominees to the confirmation process. In fact, 
the presence of both powers in the Constitution 
demonstrates that the Framers of the Constitution 
concluded that these powers should coexist.~ The 
system of checks and balances crafted by the Framers 
remains binding and strongly supports the retention 
of the President's power to make recess appointments." 

The Court went on to say that had such a restraint on the 
President's recess appointments power been intended it would 
have been of doubtful constitutionality under the functional 
analysis of Buckley v. Valeo, 424 U.S. 1, 124-43 (1976) (per 
curiam). 
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Kennedy v. Jones, 412 F. Supp. 353 (D.D.C. 1976), ~/even if 
we agreed with the legal conclusions contained in them, which 
we do not, 9/ would not call into question the conclusion in . 
the 1960 Attorney General's opinion with respect to recess 
appointments. While the Pocket Veto and Recess Appointments:" 
Clauses deal with similar situations, that is, the President's 
powers while Congress or the _Senate is not in session,, their 
language, effects and purposes are by no means identical. 
First, the language of the two clauses differs significantly·. 
The Pocket Veto Clause speaks of an adjournment of the Congress 
which prevents the return of a bill; the Recess Appointments 
Clause speaks of filling all vacancies during a recess of the 
Senate. Had the two clauses been intended to cover the same 
situation, it is reasonable to assume that they would have been 
worded more similarly. Even if "recess" and 11 adjournment 11 

do not have clearly distinguishable meanings in the Constitution, 
an adjournment which prevents the .return of a bill appears to 
be addressed to a different situation than is 11 a recess.~ 
Second, the effects of a po~ket veto and of a recess appointment 

~/ Kennedy v. Sampson stated broadly that the Pocket Veto Clause 
of Article I, § 7, cl. 2 of the Constitution does not apply to 
intrasession adjournments1 however, the case involved a pocket 
veto made during an intrasession adjournment of only six days' 
duration. In Kennedy v. Jones the government entered into a 
consent judgment for the plainfiff in a case challenging the 
validity of two pocket vetoes: one, an intersession pocket 
veto; the ct.her an ~intrasession pocket veto during an election 
recess of 31 days. President Ford, at the time judgment was 
entered in the Kennedy v. Jones case, announced publicly he 
would not invoke his pocket veto powers during intrasession 
or intersession recesses where the originating House of Congress 
had specifically authorized an officer or other agent to receive 
return vetoes during such periods. Department of Justice Press 
Release, April 13, 1976. President Reagan has not made any 
similar announcement. 

9/ Lifetime Communities, Inc. is seeking to litigate the 
validity of President Reagan's intersession pocket veto of 
H.R. 4353 on rehearing in its New York bankruptcy proceeding 
now pending before the Second Circuit, No. 82-5505. Appellee, 
The Administrative Office of the U.S. Courts, represented 
by the Civil Division of the Departmen~ of Justice, filed a 
response on September 27, 1982 agreeing that the newly-raised 
pocket veto issue should be reheard on the merits by the panel. 

-9-
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are different. Legislation which is pocket vetoed can be 
revived only by resuming the legislative process from the 
beginning. A recess appointment, on the other hand, results 

,• 

only in the temporary filling of a position for a period prescribed 
by the Clause itself. Finally, the purposes of the cla~ses are 
different. The Pocket Veto.Clause ensures that the President 
will not be deprived of his constitutional power to veto a ~iil 
by reason of an adjournment of Congress. The Recess Appointments 
Clause enables the President to fill vacancies ·which exist 
while the Senate is unable to give its advice and consent 
because it is in recess. In light of the different wording, 
effects, and purposes of the two clauses, we do not believe the 
pocket veto cases should be read as having any significant 
bearing on the proper interpretation of the Recess Appointments 
Clause. 

cc: Edward t. Schmults 
Deputy Attorney·General 

.,, 

Assistant Attorney General 
Off ice of Legal Counsel 
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THE WHITE HOUSE 

WASHINGTOl'J 

December 22, 1982 

MEMORANDUM FOR EDWIN MEESE, III 
JAMES A. BAKER, III 
MICHAEL K. DEAVER 
KENNETH M. DUBERSTEIN 
HELENE A. VON DAMM 

FROM: FRED F. FIELDINGnfig .: 'ri{g-::1.ec "ty F:-3' 

SUBJECT: Recess Appointment Issues 

This will summarize some of the general rules applicable to 
recP.ss appointments that may be relevant in connection with 
the recess of the Senate between the final adjournment of the 
97th Congress and convening of the first session of the 98th 
Congress: 

0 

0 

The terms of appointees who were recess appointed prior 
to the second session of the 97th Congress but who have 
not been confirmed will expire when the Senate adjourns 
the present session sine die. 

The terms of any persons who were -recess appointed during 
intra-session recesses of this session of the Senate 
(~ .. : .. 9:.:_, the election recess from early October to late 

November), but who are not yet confirmed, will not expire 
until the sine die adjournment of the first session of 
the 98th Congress, i.e., presumably some time in late 
1983. Also, such persons may continue to be paid under 
the Pay Act, 5 u.s.c. § 5503, assuming: 

(a) they are presently eligible to be paid; 

(b) their nominations have not been actually rejected by 
the Senate; c>.nd 

(c) their nominations are resubmitted with 40 days of 
the reconvening of the Senate .. 

Since the upcoming recess is a recess between Congres~es, 
the President will have authority to make recess appoint
ments to fill vacant positions, even though the period of 
recess will be relatively brief. 

The terms of persons appointed during that recess will 
expire on the sine die adjournment of the first session 
of the 98th CongresS:- Their pay status will depend on 



0 

-2-

satisfaction of the conditions of the Pay Act, one of 
which is submission of nominations within 40 days after the Senate reconvenes. 

Conceivably, one could secure a longer term in office for 
a recess appointee by not appointing him until an intra
session recess during the first session of the 98th Con
gress, Which would mean the appointee's Constitutional 
term would not expire until the sine die adjournment of 
the second session of the 98th CongreS"S; i.e., presumably sometime in late 1984. -----

However, this would be "gambling" that there will be an 
intra-session recess of sufficient length {circa 21 days) 
relatively early during the next session of the Senate, 
since the office will remain vacant until that time (un
less, of course, a nominee is confirmed by the Senate). 

The foregoing is meant to provide general guidance. In par
ticular, questions on specific prospective recess appointees 
and their pay status should be reviewed individually by this office. 

FFF:PJR 12/22/82 
cc: FFFielding / 

PJRusthoven 
Subject 
Chron. 
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WASHJNGTON 

December 22, 1982 

MEMORANDUM FOR EDWIN MEESE, III 
JAMES A. BAKER, III 
MICHAEL K. DEAVER 
KENNETH M. DUBERSTEIN 
HELENE A. VON DAMM 

FROM: 

SUBJECT: 
FRED F • FIELDING.0. I ·-~i· ... b '::l?;T:;I 

r g., g §'nSQ. y jjJ!.!} 

Recess Appointment Issues 

This will summarize some o.f the general rules applicable to 
recP.ss appointments that may be relevant in connection with 
the recess of the Senate between the final adjournment of the 
97th Congress and convening of the first session of the 98th Congress: 

0 

0 

The terms of appointees who were recess appointed prior 
to the second session of the 97th Congress but who have 
not been confirmed will expire when the Senate adjourns the present session sine die • 

. --
The terms of any persons who were ·recess appointed during 
intra-session recesses of this session of the Senate 
(~, the election recess.from early October to late 

November), but who are not yet confirmed, Will not expire 
until the sine die adjournment of the first session of 
the 98th Congre'SS; i.e., presumably some time in late 
1983. Also, such Persons may continue to be paid under 
the Pay Act, 5 u.s.c. § 5503, as~uming: 

(a) they are presently eligible to be paid; 

(b) their nominations have not been actually rejected by the Senate; and 

Cc) their nominations are resubmitted with 40 days of 
the reconvening of the Senate. 

Since the upcoming recess is a recess between Congresses, 
the President will have authority to make recess appoint
ments to fill vacant positions, even though the period of recess will be relatively brief. 

The terms of persons appointed durinq that recess will 
expire on the sine die adjournment of the first session 
of the 98th CongresS:- Their pay status will depend on 
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satisfaction of the conditions of the Pay Act, one of 
which is submission of nominations within 40 days after 
the Senate reconvenes. 

Conceivably, one could secure a longer term in office for 
a recess appointee by not appointing him until an intra
session recess during the first session of the ~8th Con
gress, which would mean the appointee's Cons ti t~r~iona 1, . 
term would not expire until the sine die adjournment of 
the second session of the 98th CongreS'S; i.e., presumably 
sometime in late 1984. ~ 

However, this would be "gambling" that there will be an 
intra-session recess o~ sufficient length (circa 21 days) 
relatively early during the next session of the Senate, 
since the office will remain vacant until that time (un
less, of course, a nominee is confirmed by the Senate). 

The foregoing· is meant to provide general guidance. In par
ticular, guestions"on specific prospective recess appointees 
and their pay status should be re.viewed individually by this office. 

FFF:PJR 12/22/82 
cc: FFFielding 

PJRristhoven 
Subject/ 
Chron.v 
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rv; -Memorandum 

Subject 

White+House inquiry concerning 
recess appointments. 

Date 

December 28, 1982 

To 

FILES 
From 

NAME: Herman Marcuse /ft'4. 
· OFFICE SYMBOL: 

STATEMENT: 

On December 22, 1982 I received a phone call from Mr. 
Rusthoven in the Office of the Counsel to the President. He 
asked me two questions relating to recess appointm~nts. 

The first question was whether the President could make 
reces~ appointments even if there would be only a short recess 
between the last session of the 97th Congress and the first 
session of the 98th Congress. I replied that recess appointments 
have been·made in the past even where the recess between two 
sessions of the same Congress or between two Congresses 
amounted only to three days or even a single day, but that there 
might be a problem if the last session of the Senate of the 
97th Senate were followed immediately, without any interval 
or dispersal, by the first session of the 98th Congress. 
This problem has since been obviated. 

The second question was whether a person who had received 
a recess appointment during the 1982 election recess of the 
Senate, and whose term will expire pursuant to the Constitution 
at the end of the first session of the 98th Congress could be 
paid during that session. That situation appears to come within 
the exception to 5 u.s.c. § 550?(2), which usually permits 
the payment of the salary to recess appointees at the end of 
a session if a ·nomination for the office was then pending 
before the Senate "except where the nominee is a person 
appointed during the preceding recess of the Senate." I 
referred Mr. Rusthoven to the Attorney General's opinion of 
July 14, 1960, 41 Op. A.G. 463, 471-475 (1960). That opinion 
had concluded in accordance with an earlier ruling of the 
Comptroller General that, if at the time when a recess appointment 
was made during an intra-session adjournment of the Senate 
the conditions of 5 u.s.c. § 5503 had been met, and the 
recess appointee could be paid, his right to receive his 
salary would not be defeated by a subsequent adjournment of 
the same session of the Congress. 
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