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THE WHITE HOUSE 

WASHINGTON 

August 26, 1983 

MEMORANDUM FOR DIANNA G. HOLLAND 

FROM: 

SUBJECT: 

JOHN G. · ROBERTS~ . · . 
' J ' ' • ',. _, ' 

• ' ' • • ' • ,I 

Appointment of Jarn~s --_!:l·ayburn La -. Foq:e, Jr., 
Midge Decte-r, ?al)d:t;,a : S.m6ley, . George Gordon 
Graham,· Donna · Carfson ··west, John Douglas 
Driggs 1 Ri~hard L~ Berkley, Edward J •. King, 
~ohn M. , Perj(ins, Erma · ~avis, and Betsy Brian 
Rollins to the President~s Task Force on 
Foqc( Assista·nce -

. ' 

'l;'he above-named individuals ar.e .to be· -appointed to the -
President's Task Force on Food Assis·tahce. · The intention :·to 
establish such .a task force has ,.been announc'ed, see • 19 
Weekly Compilation of Presi-dentia"i Documents 1086(August 2, 
1983), but the executive order creat.ing the task force has 
yet to be signed, pending clearance · o_f :.-t:he prospective 
appointees. ~he draft executive · orde~~ - prepared by Peter . 
Rusthoven, provides that the task for·ce shall be composed of 
no more than fifteen persons who a~e not full~time federal 
employees. The task force is to examine fec;leral programs 
intended . to render food assistancee ·-to the needy. · 

• • , • I • • * .• ~ ' · • .. • . . ' 

I have reviewed the Personal Data ,Sta·temertts ,. sub'initted ~y 
the individuals listed abov_e, and_·. see · nothip.g · that would 
preclude their appointments '. :Several ·of the prospective · 
appointees ·, such 'as Rol•lins, · Origgs, ·and Graham., · ~re · active 
in food relief projects or researc.h of one sort: or another, 
but I do. not view such ac,ti vi,ty as· presenting an ·inevitable 
conflict with a review .of £ederal programs · in the area. The 
prospective members~ip ·of the task force has been criticized 
in media accounts ~s unbalanced. It is difficult to 
determine the validity of this charge from their Personal 
Data Statements, since they typically do not include the 
appointees' views on the merits. The newspaper account was 
also based on an incomplete list of prospective members. 

I have not yet received completed forms from Kenneth w. 
Clarkson, W.R. Poage, and J.P. Bolduc. 

Attachment 
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Critics See Reagan Food Panel Bias Against Welfare 

., 

By Bill Pclerson 
Wa,hlllKl'lll l'osL Slafl Wrll••r 

Supporters or fcdcrnl food pros 
~rams accused President Rc:-1gnn 
yesterday of :;lacking a new study 
commission on hunger with com,er
val.ives ond outspoken opponents of 
wclfnfe and anti-huni.:cr programs. 

Ndne of the eight persons report
edly :~c;elecled for the commission 
"has ~ track record in support of fed
eral f9od assistance," nnd four have 
recor,qs opposin:{ such aid, said llob
ert (1,recnstein, who hencled the Ag
riculture Department's Food and 
Nutrhion Service during the Carter 
ad Ill r;1isLrat.ion. 

"This oppcars lo be a commission 
set tii> to exonerate Reagan policies 
in tncse programs, and it mny even 
reconi'mend further · budget cuts," 
added Greenstein, director of the 
Center 011 Budget and Policy Prior
itiPs, ,a nonprofit research group. 

Reagan is exjJected to formally 
annou11ce the members of the Task 
Force.: on Food As.c;istnnce shmtly, 

but While House officials have con
lfrmed the names of eight prospec
tive members. 

One is economist. Kenneth Clark
son. As associate clirectc'lr of the Of- · 
fice of Management and Budget for 
humnn resources for n ycnr until lm,t 
April, he helped fashion an admii1-
istration budget that called for cut
ting the food stamp program by $1 
billion and child nutrition programs 
by $:-100 million a year. .. 
. Clarkson, in a 197fl hook, coiled 

the · food stamp program a failure 
and suggested several minimum-cost 
diel~, including one :l,000-caloric-a
dny diet of wheat nnd pnncakc 11our, 
cnhbage, spinach and poik liver. 

Nancy Amidei, director of I.he 
Food Research and Action Cent.er; 
snid Clnrkson's 

0

nppointment was , 
symbolic of the administration's at
titude toword hunger. 

"This is the some administ.rntion 
t.hat said ketchup wns a vegctnhle, so 
we shouldn't be surprised if it ap
points someone who thinks hungry 

people should live on a diet of pigs' 
liver, pancake flour and cahhai.:e," 
said Amidei, a deputy assistant sec
retmy in the Cart.er·ndmi11ist.rnl:io11's 
Health and 1111111:m Services Depart
ment. . 

Another expected appointee, Dr. 
Ceorge Grahnm of Johns Hopkins 
University, wrote n pnper under con
tract to 0MB in 1981 that the Rea
gnn adminstration rn1cd to justify 
efforts to cut t.he women-infanls
children feeding program (WIC). 

. I le has also said, in testimony be: 
fore the Sennte Agriculture Commit
tee, that revelations of hunger and 
malnutrition in lf!G8 "were gross dis-
tort.ions of I.he facts." , 

The twci Dcmocrat.c; asked to serve 
on the panel, former Massachusclls 
governor Edwnrd J. King and former 
House Agrinilture Committee chair
man W.ll. (Bob) Poage of Texns, 
have opposed welfare or food pro
grams. Poage declined to serve on 
the commission. Others expected lo 
be nanwd me: ,J. Clayburn LoForce 

,Jr., dean UCLA's school of manage
ment; ,John Driggs, Republican for
mer mayor or Phoenix; Sandra 
Smolley, a Republican member of 
the Sacramento County uo·arcl of 
!:iupcrvisors; ,John Perkins, a Missis
sippi dcrgyman; and HeLc;y Hollins, 
director of a Durham, N.C., soup 
kitchen, whose name Sen. Jesse 
Helms (R-N.C.) advanc~d.1 

· Perkins, the only black . in the 
group, wrote a 1976 book calling the 
welfare syste111 ."one of the most 
wasteful and destructive institutions 
created in recent history." 

Driggs is board chairmnn of Sec
ond Harvest, a group I.hat Inst year 
distributed 30 million tons of food to 
•lfl food banks around the country. 
At its convention Inst Mny it pnsscd 
a resolution calling on Hcagan and 
Congress to "provide adequate fund
ing to support food stamps, WIC 
and other federal feeding programs." 

Yesterday Driggs said, "I don't 
come to the commission with a fixed 
position on fcdcrnl programs." 





Voice of Calvary Ministries 
John M. Perkins, Founder, President Emeritus 

August 16, 1983 

Fred Fielding 
Counsel to the President 
The White House 
Washington, D.C. 20500 

Dear Mr. Fielding, 

I am returning the completed questionnaire, and I 
have enclosed some additional materials on Dr. Perkins. 
I am also sending copies of his latest books, so 
that you will be more familiar with his work. 

If you need to contact Dr. Perkins during the 
next few weeks, please feel free to call our 
office. He has left numbers where he can be 
reached at all times. 

I look forward to hearing from you. 

els/enc 

P O Box 40725, Pasadena, Cal ifornia 97704-7725 • 273/794-2727 
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JOHN M. PERKINS 

John Perkins was married to Vera Mae Buckley in 1951. They 
have eight children. 

Address: 

Vorce of Calvary Ministries 
P.O. Box 40125 
Pasadena, CA 91104 
Office Phone~ (2l3) 794-2127 

Education: 

Greenwood Elementary - 3rd Gr ade Drop-Out, Lawrence Co. 
Frank Wiggins Vocational School, 1953-1956 
Ford Foundation Fellow, 1972 
Extensive Cooperative Management Training 
Honorary Doctor of Law Degree, Wheaton College, 1980 
Honorary Doctor of Public Service Degree, Gordon Cbllege, 1982 

Historical Background: 

Born into a sharecropper's family, New Hebron, 1930 
Moved to Pasadena, California, 1947 
Organizer and steward in the Iron Workers Union, 1947-1950 
Armed Service - Korean War, 1951-1953, Honorable Discharge 
Moved to Mendenhall in 1960 and lived there until 1972 
While in Mendenhall was invoLv.ed in the creation of 
various ministries such as: 

Day Care Programs 
Housing Renovation Cooperative 
Health Care Center 
Leadership Development Program 
Established local church in Mendenhall 

Co-founder of the Southern Cooperative Development Fund, - 1970 
Co-founder of Federation of Southern Cooperatives, 1967 
Moved to Jackson in 1972 and lived there until 1982 
While in Jackson initiated and. develqped programs such as: 

Health Centers 
Thriftco, a cooperative discount store 
Leadership Development Program 
P.D.I., a housing renovation and investment company 

Founder and president of Voice of Calvary Ministries, 1960-1982 
President Emeritus and Minister-at-Large, 1982 to present 

Lecturer: 

Harvard University 
University of Berlin 
Fuller Theological Seminary 
Stanford University 
Jackson State University 

Howard University 
Manna Bible Institute 
Wheaton College 
Gordon College 
Conservative Baptist Seminary 
Oxford College at Emory University 

Over 150 other colleges, 
other community groups 

universities, seminaries and 

Continued ••• 



Conference Speaker: 

General Session Speaker, Urbana, 1976 
Urbana Missions Conference 
National Association of Evangelicals Conference 
Conference on the Bible 
International Council on Biblical Inerrancy 
Christian Community Development Workshops by Voice of Calvary 
President's Private Sector Initiative -Program ~ _White House - 1982 

Radio and Television: 

World Vision Telathon 
Focus on the Family 
700 Club 

Author and Writer: 

PTL Club 
100 Huntly Street, Canada 
Many Other P~ograms 

Magazines: Dr. Perkins has contributed to various magazines 
including: 

Sojourners 
The Other Side 
Christianity Today 
Time 

Books: 

Radix 
Eternity 
Moody Monthly 
His 

"Let Justice Roll Down" - 1976 (Regal) 
"A Quiet Revolution" - 1976 (Word) 

Campus Life 
Jet 
World Vision 
Family 
Decision 

"Call to Wholistic Ministry" - 1981 (Open Door Press) 
"With Justice For All" - 1982 (Regal) 

Film Productions: 

"Voice of Calvary, Voice of Hope" 
"Breaking Poverty's Cycle: A Model of Development" 
"Miracle in Mendenhall" 
Christian Community Development Seminar on videocassette 

Board Membership: 

Southern Development Foundation 
National Association of Evangelicals 
World Vision U.S. and Internattonal 
Voice of Calvary Ministries 
Prison Fellowship 
Advisor to Several Organizations 

Honors and Awards: 

Listed as a Distinguished Black American, 1978, 1979, 1980 
Honored by Mississippi Teacher's Association for Distinguished 
Leadership 
Named Mississippi's Outstanding Religious Leader, 1980 
NAACP Man of the Year Award, Jackson Chapter, 1980 

Present Activities: 

Minister-at-Large and President Emeritus for Voice of Calvary 
Community Developer in Pasadena 
Occasionally Speaking at Various Locations Nationally and 
Internationally 
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TO: Jane Dannenhauer · 

Ed Rollins 

Ken Duberstein 

Katja ·Bulloc;::k · 

DATE ~J,c/&3. 
THE WHITE HOUSE 

WASHINGTON 

1 t • "'r;,-.\-WHWE ··,~·:c "= 
.... r•r:.1ui:o TY i,cr .. 1 •.t~-c:.v· I l ':'..;, l • - -

AUG 10 \983 

FROM: Claire O'Donnell , Presid-ential Personnel, Room 139,. Ex: 6760 

Please start appropriate clearances for the following prospective 
appointees for Presidential Boards and Commissions. 

J ~ I\ p~ 

Who are under serious consideration for appointment as ~ 
. I r~ ~ ().A_ -4o-od_ ~ {/JJ4J 

Deputy Director, -Bar.bar.a . n_~111own Ext. · 6440 

Senior Staff ;/3[~ - -1,- ,.,_ ___ _ President 

Announcement 

Full Field/Name Check -------- Appt. Memo -------



THE WHITE HOUSE 

V,· A S 1-i I N G 1 0 Iv 

ti " FTLL J\.Z;ME: Dr. John M. P,erkins 

POS ] 'I JON: 
Member, Task Force on Food 

(PA, 90 Days) 

VJCE: 

HO.ME ADDRESS: 

1581 Navarro St. 
Pasadena, CA. 91103 

VOTJNG DOMJCILE: 
.. - ·· - ·- --- ------
1516 St. Charles St. 
Jackson, MS. 39209 

BJRTH DATE: 
- ·- · - ----- ---

6/l6/30 

PJ..RTY: 

R 

PLACE OF BIRTH: 
New Hebron, MS. 

(Lawrence Cty.) 
RACE: 

B 

CURRENT POSJTJON AND ADDRESS: --- -- ---- ------------

F.rE-Gcrec b , . . 
-' . 

Date : \ 8 / 5 / 83 

_,.,; . 

HOME I: 

same as office 

SEX: 

M 

OFTJCE f: 
Founder and Minister at large 
Voice of Calvary Ministries (Began 
P.O. Box 40125 

in Mississippi) 

Pasadena, CA. 91104 213/791-74;39 

FAMILY : SPOUSE: Vera Mae 

CHILDREN: 8 

SENIOR STAFF APPROVED: 8/3 / 83 

SUPPORT: 

PDS form sent: ye E -----1✓-.. __ no 

C}assified: yes __ _ no 
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Who's Who Among Black Americans 
1980~1 ~81 

l'EUINS, JORN M., "'8i..- aOCVDYC; '- New Hebron. MS; a Ven Mae; 
diildm,-Spa,ca, Phillip, Joan. Denk. ~. Dt Wayne. Prilcilla. Betty. Pros., V oic:e ol 
Calwary Ministrica, ,,.._,,t; nwn. lccturins pooia. Tn•dltd o,,.r U.S. u Ford Found. Fdlow, 
1'72-7 lc lhroliJh land to atudy ~ ti.... 1961; throup Canoi-n to lludy ecom. ol 
di,ad..,.taaed. 1966; throuJI, Gt-nnanyon NEA.197l; lhroup Gt-nnany to speak tooemc:ema,, 
1976; lo <mat Britian, 1977. ~fdr., Fed. of S. Cooperativea; co-fdr., S. Cooperatin Ot,,el Fwd; 
Voiot ol Calvary Ministriea; Voice of Calvary Coopentin Health Oinic; Peopla Dt,,el., Inc.; 
--.I other coopentivea; Gen. Session apk.r., Urbana, 1976, atemna com., MS Billy Gnham 
Cflllldc, 1975; lpoDJm' of Tom Sunner MS Ms,nL Seminar, 1975; pra... Voice ol Calvary 
Miailtrin; hd. mem., Bread for !he World; NaL Blad Evanaelical Alm.; Co¥maat Coll; S. Devel. 
"'-1.; Koinonia Panners. Author, Let Justice Roll Down; A Quiet Rnolutioc; contha- editor, 
s.;...,,,.,. im&-, The Other Side im&-, 11.adiJ. ma,.; Dtc:woo m&1-; ... c:n1 Olher periodicals. AUS, 
ltSl-5l. Otficc: 1655 St Charla St Jacboa MS 39209 

,. 

-:,;.... -



PERKINS v. STATE O:r MISSISSIPPI 7 
Cite as 455 F.2d 7 (19i2) 

Reverend John M. PERKINS et al., 
Petitioners-Appellants, 

v. 
STATE OF MISSISSIPPI, 

Respondent-Appellee. 
No. 30410. 

United States Court of Appeals, 
Fifth Circuit. 
Jan. 14, 1972. 

Rehearing En Banc Granted 
June 2, 1972. 

Defendants, who were charged in 
state courts with variety of misdemean
ors such as reckless driving, resisting ar
rest, interfering with an officer and the 
like, sought to remove their cases to 
l,Jnited States District Court under Civil 
Rights Act. The United States District 
Court for the Southern District of Mis
sissippi, William Harold Cox, J., remand
ed case for trial in state courts and de
fendants appealed. The Court of Ap
peals, Coleman, Circuit Judge, held that 
evidence supported findings that arrest 
of defendants had not been made be
cause of defendants' exercise of First 
Amendment or other constitutional rights 
in a county other than the one in which 
they were arrested. 

Affirmed. 

John R. Brown, Chief Judge, dis
sented and filed opinion. 

1. Automobiles ~349 

Where vehicle weaved as if driver 
was drunk . and crossed center line 
seYeral times, almost hitting another 
automobile, arrest of dri \·e r for reckless 
driving was justified. 

2. Removal of Cases e::>107(7) 
Evidence supported findings that 

arrest of defendants, charged with a 
variety of misdemeanors such as reckless 
driving, resisting arrest, interfering with 
an officer and the like, had not been 
made because of defendants' exercise of 
First Amendment or other· constitutional 
rights in a county other than the one in 
which they were arrested, in action to 
remove the prosecutions from state to 

federal court under Civil Rights Act. 
18 U.S.C.A. § 245; U.S.C.A.Const. 
Amend. 1. 

3. Removal of Cases e:=>107(9) 
With respect to proceeding to re

move state prosecutions to federal court 
under Civil Rights Act, trier of fact and 
not Court of Appeals had responsibility 
of making credibility choices. 18 U.S. 
C.A. § 245. 

4. Criminal Law e=>Sl 
Defendants' participation in peace

ful march in one county granted them no 
immunity from enforcement of law in an
other county. U.S.C.A.Const. Amend. 1. 

5. Civil Rights e=>1 
Fact that peaceful civil rights march 

had been held did not authorize defend
ants, who were heavily armed to approach 
after dark a local prison in which ·some 
of participants in march had been con
fined. U.S.C.A.Const. Amend. 1. 

6. Removal of Cases e:=>107(7) 
In action to remove state prosecu

tions for misdemeanors to federal court 
under Civil Rights Act, evidence sup
ported finding that state charges arising 
from disturbance in jail did not result 
in denial of rights guaranteed by Con
stitution of United States and that there 
was nothing to indicate that defendants 
would not receive fair and impartial trial 
in state courts. 18 U.S.C.A. § 245. 

Frank R. Parker, Lawyers' Committee 
for Civil Rights Under Law, Constance 
Iona Slaughter, Lawrence D. Ross, Jack
son, Miss., for petitioners-appellants. 

A. F . Summer, Atty. Gen., G. Garland 
Lyell, Jr., Asst. Atty. Gen., Jackson, 
Miss., for respondent-appellee. 

Before JOHN R. BROWN, Chief 
Judge, and COLEMAN and CLARK, 
Circuit Judges. 

COLEMAN, Circuit Judge: 

This is a case to which we must apply 
the provisions of Title I of the Civil 
Rights Act of 1968, 18 U.S.C. § 245, and 
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the teachings of Greenwood, Miss. v . 
Peacock, 384 U.S. 808, 86 S.Ct. 1800, 16 
L.Ed.2d 944 (1966) . 

The appellants were charged in state 
courts with a variety of misdemeanors 
such as reckless driving, resisting arrest, 
interfering with an officer, and the like. 
The offenses allegedly occurred in 
Rankin County, the arrests were made in 
that county, and the charges were 
brought in that county. Previously, on 
the same day, the appellants had par
ticipated in Simpson County in a peace
able march in support of a " boycott" 
directed against alleged racial discrimina
tion. They were neither arrested nor 
charged with an offense in that county. 
They sought to remove their cases to the 
United States District Court. After an 
extensive evid·entiary hearing the District 
Court found as a fact that as to the pend
ing state charges the parties had not been 
denied a right guaranteed by t he Con
stitution of the United States and that 
there was nothing to indicate that they 
could not receive a fair and impartial 
trial in the state courts. These cases 
were accordingly remanded and this ap
peal followed. Considering the credibili
ty choices whicl\ are left to the trier of 
the fact, the findings below are support
ed by the evidence. Therefore, the judg
ment remanding the cases for trial in the 
state courts is affirmed. 

Very few, if any, of the appellants were 
residents of either Simpson or Rankin 
County. Most of them were students at 
Tougaloo College, near Jackson. Menden
hall, the county seat of Simpson County, 
is about forty-five miles southeast of 
Jackson, on U. S. Highway 49. The 
Mendenhall boycott, with its accompany
ing marches or demonstrations, had been 
going on for about a month. The stu
dents had been commuting back and forth 
to lend their assistance. 

All of the appellants but three were 
arrested on U. S. Highway 49 while re
turning from Mendenhall to Jackson. 

The remaining three were arrested 
several hours later at the Rankin County 
Jail in Brandon after they had gone there 

of their own accord at night, afte r visit
. ing hours, armed with a shotgun, two 

rifles, and a pistol. 
We consider first the case of those ar

rested on the highway. 
Dou glas 0. Baldwin, called by the ap

pellants as an adverse witness, was the 
sole arresting officer. Baldwin is a 
Patrolman with the l\Ii ssiss ipp i State 
Hi ghway Patrol. He testifi ed that he 
was not in Mendenhall on the day of the 
later arres ts. Prior to the . arrests he 
knew nothin g of the identity of the 
parties. Specifically, he stated as 
follows: 

"When I came from supper that 
ni ght I got behind two vans. One was 
a Dodge va n, and the front van was 
weavin g .in and out all over the road 
and I got in between them. The front 
van was making about 45 or 50 miles 
ari. hour, and a car was passing us , we 
were in a four lane, we were in the 
outside lane; And this car passed us 
on the inside lane and he liked (sic) 
to have hit the car and I stopped him 
[Huemmer] and got him out, and I 
didn't know he wasn't the only one in 
the truck." 
The Trial Judge then asked Officer 

Baldwin how many persons were in the 
van and Baldwin replied: 

"Twenty. When I got him out and 
got him back in my car I saw two 
Negro boys in the back of it [the van] 
looking out the back window and I 
didn't think nothing (sic) about it 
then, but one of them got out of the 
truck and started coming back toward 
my car and I got out of my car and 
told him to get back in because I was 
the only Patrolman there and I didn't 
know what he might do. He went 
back toward the truck and I looked 
back again and there were eight or ten 
or twelve of them out there then, so I 
started calling for help [on the patrol 
car radio]. I didn't know what they 
might try to do." 

Baldwin further testified that he had 
eaten supper that evening and had then 
resumed his patrolling on Highway 49 



PERKINS v. STATE OF MISSISSIPPI 9 
Cite RS 455 F.2d 7 (]972) 

North. When asked if he knew that the It would thus seem clear, beyond doubt, 
occupants of the vans were some of the that these individuals were not entitled 
marchers from Mendenhall he replied, to remove their state misdemeanor 
"No, Sir, I didn't have any idea. I didn't prosecutions to the federal district court. 
know that there was but one person in This leaves for consideration the 
that truck". situation of the three voluntary nocturnal 

The Court then propounded the follow- jailhouse visitors who were not arrested 
ing question: on Highway 49 but who got into a fight 

"When you arrested these people did at the jail and evidently came off with 
you know they were the Mendenhall the worst of the ,mcounter. 
marchers? 

"Answer: No, Sir." 

[ 1] Baldwin further testified that his 
reason for stopping the van was because 
it was weaving as if the driver was 
drunk, that it crossed the center line 
several times, once almost hitting another 
automobile. Thi s was a valid arrest for 
reckless driving, Barnes v. State, 249 
Miss. 482, 162 So.2d 865 (1964); Section 
8175 Mississippi Code of 1942. 

Baldwin further testified that he had 
received no radio message to stop the van. 
It was not until all the individuals had 
gotten out of the van that he recognized 
he had stopped people associated with the 
demonstrations in Mendenhall. When 
these individuals got out of the van they 
said "one 1cas no t going to be arrested 
unless all of theni were". 

After the radio call for help, several 
highway patrol cars came. Those arrest
ed were transported to Brandon, the 
county seat of Rankin Coun ty. 

Douglas Bruce Huemmer, the driver of 
the van, testified that he had never had 
any encounter with Office r Baldwin 
prior to the arrest. 

There had been eight marches in 
Mendenhall, all o.f them peaceful. None 
had been arrested du ring the march 
which preceded the c1utom0Lile journey 
which culminated in the arrests. 

The second van , accompanying the 
Huemmer van, was not halted. 

[2] The forego ing testimony is with
out dispute in the record and supports the 
finding that these individuals were not 
arrested because of their exercise of 
First Amendment, or other, Constitu
t ional rights . 

455 F.2d-l "2 

The occupants of the van which had 
not been stopped reported the stopping of 
the other vehicle to their associates. This 
resu lted in the Reverend Brown, 
Reverend Perkins, and one Buckley going 
to the Rankin County jail, armed to the 
teeth. Huemmer testified that he, and 
these three men, were then beaten and 
kicked extensively by state and county 
officers, that his head and face were 
shaved, and that a white liquid that 
smelled like moonshine was poured over 
his head. He testified that he was. 
verbally abused in jail by several officers 
who were drinking out of paper cups and 
who appeared . to be 1runk, but he was 
soon released on bail. 

A deputy sheriff was called as an 
adverse witness by appellants. He said 
that on the night in question he was call
ed to the sheriff's office. When he ar
rived there he observed the original ar
restees being booked. He was there when 
Perkins, Brown, and Buckley arrived . 
There had been no difficulty prior to 
their arrival but a scuffle developed, 
limited to the room they were occupy
ing. The deputy was then ordered by the 
sheriff to cut Huemmer's and Brown's 
hair, which he did . He testified that he 
didn't see any vermin in Hu emmer' s hair 
but that it was di r t:-', greas:-·, and that its 
removal revealed a scab over his scalp. 

Another witness, Manorri s, a student 
at Tou galoo College, one of the march 
directors in Mendenhall , was in jail when 
the Perkins trio came in . He was in 
another room, and could not observe what 
went on. He did say, nevertheless, that 
he saw Sheriff Edwards beating Perkins 
"un til the sheriff's shirt tail came out". 
He also said he saw deputies strike one 
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David Nall. He saw no one strike an 
officer. 

Nall, another Tougaloo student, testi
fied he was struck in the van after he 
was ordered out of it at the · jail. This 
was verified by none of the others 
_present. He claimed that Sheriff Ed
wards used a blackjack on Perkins. 

Brown, one of the trio which visited 
t he jail after the alarm had been spread, 
testified that he is a Minister of the 
Voice of Calvary Bible Institute in Men
denhall. He came to Mississippi from 
Cal ifornia at the request of Perkins, and 
has been a leader in the boycott at Men
denhall from the beginning. He stated 
that when he, Perkins and Buckley went 
to the Rankin County jail in a red Volks
wagen van, the vehicle contained a shot
gun and two .22 rifles behind and o\·er 
the front seat in plain view. He claimed 
that the reason for carrying the weapons 
was because of threats which had been 
made on his life. He further claimed 
that he and his companions were beaten 
at the jail for no provocation whatever. 
He was kept in jail until the next day, 
charged with disturbing the peace, carry, 
ing a concealed weapon, inciting to riot, 
and resisting arrest. 

Perkins is a Minister in Mendenhall 
.and was a leader of the boycott. He first 
learned of the arrest of Huemmer and the 
others from the driver of the second van. 
He then got in his Volkswagen and pick
ed up Brown and Buckley. The three 
proceeded to the Brandon jail. Besides 
the weapons already mentioned Perkins 
admitted that he carried a pistol in the 
car, as the result, he said, of threats 
which had been made against him. 
Perkins contended that the three were 
arrested for no reason and were personal
ly beaten without any preceding provoca
tion. 

Jonathan R. Edwards, the Sheriff of 
Rankin County, testified that he had al
ready left his office for the day when he 
received a call to return. Shortly after 
he returned, the Highway Patrol arrived 
at the jail with the twenty original ar
restees. He further testified that no 
violence started until after the arrival 

of Brown, Perkins, and Buckley, and until 
after Perkins aimed a blow at the sheriff. 

· which missed. Then a genera l fracas 
broke out. There had been no drinkin g 
in the sheriff's office. Three guns, a 
pistol , and several pieces of brick tile 
were taken from the prisoners. Weapons 
taken from Hu emmer's van included 
knives, two forks with the middle prongs 
turned down, and a pistol. 

Edwards admitted that he knew a 
boycott had been in progress in :.\I enclen
hall. He also testified that :;tfter Hucm
mer's hai r \Vas cut he poured moo nshine 
,vhiskey over his head. 

[ 3] No witness testified that Officer 
Baldwin fo llowed the \·an from :.\Ienden
hall or that he knew when he stopped 
the Yan it con tained indidduals who had 
been partic

0

ipating in the boycott marches. 
His testimony that he made a routi ne 
t raffic arrest is undisputed. Had there 
been a dispute, the Trial Judge had the 
responsib ility of making the credibility 
choices, not this Court . The dissenting 
opinion attaches great weight to the testi
mony of several individuals who would 
depict the local officers as subhuman 
sadists, but this testimony was weighed 
and rejected by the trier of the fact-his 
function not ours . 

The same rule applies to the alterca
tions at the jail. Perkins, Brown, and 
Buckley were not lawyers, nor had they 
been sent for by any of those arrested. 
They simply chose to visit the jail. after 
regular visiting hours, armed with a shot
gun, two rifles, and a pistol. If Perkins 
took a swing at the sheriff, as the sheriff 
swore he did, the credibility of which 
was for the decision of the District Court, 
then Perkins should have anticipated that 
this would meet with more than sub
missive disapproval. We do not condone 
the use of excessive force in the arrest 
and detention of prisoners. N either do 
we approve the visitation of indignities 
upon prisoners. By the same token we 
are under no duty to extend some kind of 
left handed judicial approval to the 
practice of carrying an arsenal of 
weapons on night time visits to jails or 
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police stations, even if the possession of marches. It was purely a secondary 
such weapons is otherwise lawful. episode. 

In any event, that is not the issue in These appellants are due to stand trial 
this case. The question is whether the in the state courts. 
activities at the jail ousted the jurisdic- Congress was careful to point this out 
tion of the state courts to try these three in 18 U.S.C. § 245(a) (1): 
men on misdemeanor charges and, at the 
same time, conferred jurisdiction on the 
federal courts to do so. 

[ 4, 5] We think not. Participating in 
a peaceable march in one county grants 
no immunity from the enforcement of the 
law in another county. Neither does such 
activity authorize persons to approach a 
local prison in the dark hours of the 
night, heavily armed. Carrying brick, 
broken tile, forks, and like weapons is not 
ordinarily consistent with peaceable 
activities. 

It is important, in our view, that the 
disturbance at the jail was neither 
geographically nor periodically incidental 
to the marches in Mendenhall. In fact, so 
far as this record shows, no one in 
Simpson County knew what was going on 
in the adjoining county of Rankin . 

[ 6] Hence, we hold that the jail 
,·isitors were not entitled to have their 
cases remoYed to the federal courts. We 
simply hold that tqe findings of fact by 
the District Court are not clearly er
roneous and that upon these findings the 
court committed no error in remanding 
the aJ,r,ellants to the state courts. If 
there is in fact no basis for the charges, 
that defi ciency will be exposed by the 
evidence adduced and a directed verdict 
of acquittal will necessarily fo llow as a 
matter of law. 

We, o_f cou r se, decline t o decide this 
case on the basis of acts committed by 
others, in other t imes, in other cases, 
under other circumstances. \Ve are here 
required to apply the law to the facts as 
found by the District Cour t , gonrned by 
the c:l early erroneous rule. \Ve indulge 
in no a ttainders. There is evidence to 
support the finding that the original 
arrests were not prompted by the 
marches in IIIendenhall. Most certainly, 
an a rm ed vis it to the jailhouse in the 
night time ,,,·as not a pa1:t of the 

"Nothing in this section shall be con
strued as indicating an intent on the 
part of Congress to prevent any State, 
any possession or Commonwealth of 
the United States, or the District of 
Columbia, from exercising jurisdiction 
over any offense over which it would 
have jurisdiction in the absence of this 
section, nor shall anything in this sec
tion be construed as depriving State 
and local law enforcement authorities 
of responsibility for prosecuting acts 
that may be violations of this section 
and that are violations of State and 
local law * * *." 
18 U.S.C. § 245 concluded: 

"Nothing in this section shall be con
strued so as to deter any. law enforce
ment officer from lawfully carrying 
out the dut ies of his office; and no law 
enforcement officer shall be considered 
to be in violation of this section for 
lawfully carrying out the duties of his 
office or lawfully enforcing ordinances 
and laws of the United States, [etc.)" 
We conclude with this observation: 

Under Greenwood, Miss. v. Peacock, 
supra, these cases are not removable to 
the fede ral courts. 

In this respect, Greenwood, Miss. v. 
Peacock was not affected by the enact
ment of 18 U.S.C. § 245. See People of 
State of New York v. Horelick, 2 Cir., 
1970, 424 F.2d 697, cert. denied 398 U.S. 
939 . 90 S.Ct. 1839, 26 L.Ed.2d 273; Hill 
,·. Commonwealth of P enn sylrnnia, 3 Cir., 
1971, 439 F.2d 1016, cert. denied 404 U.S. 
985, 92 S.Ct. 445, 30 L.Ed.2d 370. 

The judgment of the District Court is 
Affirmed. 

JOHN R. BROWN, Chief Judge (dis
senting): 

Vi ewed from any reali stic perspective 
this case marks a critical stage in the 
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evolutionary development of Federal civil 
rights removal jurisdiction. Rev. Per
kins is Mordecai at the Gate. 1 His 
allegations and proof demand that we let 
him in. 

The complexities we face are not 
factual ones. We need not resolve credi
bility choices or conflicting inferences to 
determine what happened to these peti
tioners. No matter whose \·ersion is ac
cepted the record is replete with uncon
tested evidence of patently friYolous ar
rests for nonexistent offenses, threatened 
and actual physical vio lence, and almost 
unbelievably humiliating and degrading 
treatment-including the indignity of 
shaving the prisoners' heads and pouring 
moonshine ·whiskey on one of them-that 
far surpasses the official brutality we 
have only recently condemned as cruel 
and unusual punishment violating the 
Eighth Amendment. Anderson v. N osser, 
5 Cir., 1971, 438 F.2d 183, pending re
hearing en bane. 

Prologue : The Rachel-Pecicock 
Enigma 

Actually our real problem here is to 
chart the unexplored outer limits of the 
removal remedy established by two close
ly related but factually dissimilar Su
preme Court decisions, Georgia v. Rachel, 
1966, 384 U.S. 780, 86 S.Ct. 1783, 16 L.Ed. 
2d 925 and City of Greenwood, Miss. v. 
Peacock, 1966, 384 U.S. 808, 86 S.Ct. 1800, 
16 L.Ed.2d 944. Simply stated, the ques
tion is whether removal relief is available 
when the petitioners have alleged and 
proven that their arrests and pending 
State criminal prosecutions, while tempo
rally and geographically unrelated to 
antecedent protest activities protected by 
a specific Federal statute providing for 
equal civil rights in terms of race, were 
nevertheless initiated exclusively for the 

I. See the Book of Esther, particular]\" ch. 
4, vs. 1-2. 

2. But see Judge Tuttle's opinion for the 
Court, and Judge Go<lbold's dissent, in 
Achtcnberg v. Mississippi, 5 Cir., 1968, 
393 F.2d 46.S. 

purpose of discouraging those acti\·ities 
and intimidating the exercise of those 
rights . Few of our prior cases have dealt 
with precisely this situation.~ Both 
Rachel and Peacock suggest possible 
alternative approaches, although neither 
provides an unequivocal solution under 
the circumstances now before us. 

However, from the tenor of its opinion 
I assume the Court woultl agree with my 
position that these petitioners must 
prevail if, in addition · to showi ng a 
causal connection between their Federally 
protected activities and their subsequent 
arrests and prosecutions, they have also 
establ ished on this record tha t the State 
criminal proceedings have as their sole 
purpose the harassment and intimidation 
of conduct insulated by Federal law 
against illegitimate official interference. 
On this assumption our disagreement 
arises entirely over the degree of 
deference, if any, that must be accorded 
the District Court's finding on the issue 
of why these individuals are being 
prosecuted. 

There is literally no evidence to sup
port any of the charges against the 23 
defendants.3 Yet in determining wheth
er the prosecutions constitute no more 
than racially motivated efforts to deprive 
them of equal civil rights the District 
Court limited itself exclusively to a 
determination that the defendants would 
receive a fair trial in the State courts 
and that the initial arrests were support
ted by probable cause,4 while at the same 
time explicitly refusing to consider as 
relevant to the issue of prosecutorial pur
pose the undeniable fact that the charges 
are all groundless. The Court here has 
by implication sanctioned that procedural
ly defective approach. 

I dissent because the findings of fact 
regarding the motivation for the prosecu-

3. The two aJ)J)cndixes nt th e end of this 
opinion Pontain a complete listing of nil 
the charges · and their source~. All but 
two of the defendants-Douglas IIuem
mer and Ira Phil Freshman-arc black . 

4. under Rachel neither of these facts is 
r elevant to the iss ue of rernornhility. 
See notes 38 and 86. infra. 
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tions were hopelessly infected by the Dis
trict Court's utilization of an erroneous 
legal standard ("fair trial" and "probable 
cause" ) in its assessment of the evidence. 
Since we are not compelled to adopt such 
find ings (see note 93, infra ), we should 
not hesitate to conclude on the basis of 
thoroughly developed and undisputed 
facts that the State criminal proceedings 
here are merely ill-disguised attempts to 
punish conduct protected under Federal 
law. As such they are classic targets 
for the civil rights removal remedy 
under the terms prescribed by Rachel and 
Peacock. 

The Geographical Locale 

All of the Federally protected activities 
involved in this case took place in 
Mendenhall, Mississippi, a small town in 
Simpson County about 45 miles southeast 
of Jackson. On the other hand, all of the 

5. ""DE:'.\IAXDS OF THE BLACK 
CO:'.\DffXITY 

Dec. :!3. 1969 
The selecti ,·e bu>·ing c:1m1inign in J\Ien• 
denliall, Simpson Co .. wn s laun ched today, 
Dec. 23. ]f)GO. ]lrimnrib· to secure employ• 
ment in the lmsiness estnblishments in our 
ron·n. "·e clemand 30% of nil employ
ment in all busin('sS ,:,srablisltmcnts ns we 
are 30% of the buying population. " ·e 
also nrge n1Hl call fo r employment of 
Blac-k <· itizcns in f'ity hall. cou rt house. 
\Ye call fo r polic-e brutality to come to 
:rn en,l so tl1at 110 more no,· Derr,· ind 
rleuts will tlcn,Jop. "·c v:111 for a,hlitional 
rm11loy111ent of B!,wks 011 cin· police forl'e. 
\Ye call for Dl:tck dt' J111ty sheriffs ar the 
court house. \Ye call for Blacks on rite 
school lio:ntl. "·e call for complete scl ,ool 
rlc:l'f;regatiun. \\"e ,·all npon rcasonal>lc 
men. Black aml whi1e . to help us in this 
11101e TO bring- ju,ti,·e and ,·quality to :'.\Jen
,leilhall :ind ~imp,ou ('ounty. 
\\T f>E)l.\:-S I 1: 

1. \\·e ,1l'nia11d 0ll';c uf :ill ~,np lu.nne11t in 
all liusines, c:st:iblishmcnts. 
:1. \\" ,• ,lt- 111 ,rn,l Hl, wk JlOliccmcn 011 
tire ]loli<.:e force 
h. \\'e •l<>rnnnd Hla ek employees in 
the po~t offi<·e. FH.~ offiee, .\SCS 
office, food starn1, office, welfa re of
fice. bank, Sup·t of Etlueation office. 
c. \\'e demand Illnek <leputy sheriffa 
and Blaek jailers. 
d. \Ye dem and Black n ·conlers in J. 
P. c·ourt 

petitioners were arrested and charged 
several hours later in adjoining Rankin 
County, either on Highway 49 (the main 
highway between Mendenhall and Jack
son) or at the jail in Brandon, the county 
seat. Thus the arrests and the exercise 
of the rights that allegedly provoked 
them were, in a strictly temporal or 
geographical sense, unrelated, and the 
charges on their face do not pertain to 
conduct protected under Federal law. 

The Mendenhall Demonstrations 

In late 1969, two days before Christ
mas, the black residents of Mendenhall 
initiated a campaign designed to protest 
and ultimately to eradicate racial dis
crimination in the community. In addi
tion to organizing an economic boycott 
of local white merchants they published 
a list of demands 5 enumerating the 

•) 

e. \Ye <lemand Black 30_% of em
ployees and ,·oting-members of the 
local draft board 
f. \Ye demnnd Illac:k members on the 
schod boa rd 
g. \Ye dema!l(l tl1at all businesses 
with more ti.inn 3 employees have 
Black employees 
Xo Illack per:;on shall be fire<l for not 
buying in Mendenhall. 

3. \\·e demnncl desegregated recreational 
facilities and Blaek full-time ci ty-paid 
personnel be lrired :1s supen-isors. 

4. \\' o demand that nil personnel, includ
ing rnnids . be paid the minimum wage 
including premium pay for 01·er-time. 

:i. \\" e uemaml rhe c·losing of all back-door 
enfc-s. 

11. \\·e ,lemnnd that pol i<'e li rutali tJ and 
murder of Blac:k people lie s top1>e1l. 
\\·o demand an c-n,1 to all poli1·e ha rass
nwnt. sk1ke,Jow11. IJl•atings, tlrre:its. in
su lrs. abusi\'e language, tl1reats uf vio
lcn,·e, ill egal searches all(] illegal nr· 
rest:; . 

7. \\·e demand that pol ice must ol.,cy the 
t ·. ~- Cun,tit l!lion and Supreme Court 
orders. Pe rsons must be legally ar
rested. nd 1· ise,I of his rights. rights to 
remnin ~ile nt. rig l1ts to immediate b :t il. 
rights to phon e c:1 1l, ntto rn ey. clean 
and healthy con tainm ent. 

8. Polic·e. sheriffs. highway pntrol must 
ha1·e sworn warrant for the arrest of 
:my per~on. the sen rclt of nnr liouse 
or c-nr. 
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grievances of the town's black popula
tion and calling among other things for 
the immediate and total integration of all 
public employment, the public schools, 
municipal recreational facilities and oth
er places of public accommodation. To 
dramatize their protest they conducted 
a series of mass demonstrations and 
marches in Mendenhall beginning in late 
December 1969 and continuing into the 
first two months of 1970. On each occa
sion the demonstrators were unde r the 
close surveillance of numerous uni formed 
and plainclothes officers of the Missis
sippi Hi ghway Patrol, who followed each 
march and took pictures of the par tic i
pants with motion picture and still cam
eras.6 

On February 7, 1970 two of the dem
onstration's organizers, Douglas B. 
Huemmer and Rev. John M. Perkins, 
drove to Tougaloo College near J ackson 
to pick up a group of black college stu-

9. We demand a cou rt-appointed attorn ey 
be provided all persons arrested, from 
time of the arrest to the end of the 
trial. 

10. We demand that police chief Sher
man, officer Coleman, and officer R. 
T. Walker be fired and prohibited 
from holding any law enforcement 
position in the county. 

11. \Ve demand a complete remodeling of 
the jail and monthly inspections by the 
U. S. Dep' t of Health. 

12. We demand the establishment of a 
bi-racial Human Relations Committee 
to act as a police review board, to hear 
all complaints concerning police, sher
iffs, and jailers. This committee will 
have power to make investigations and 
inspections of complaints, jail condi
tions, violations of rights, police mis
conduct, police headquarters; will 
have power to fire police, sheriffs, 
jailers and remove highway patrol 
officers from county beats. 

13. We demand that all streets in the 
Black community be paved. 

14. \Ve demand that all cha rges be 
dropped against Rev. Perkins and 
Doug Huemmer and R oy Berry. 

15. lVe demand our freedom. We de
mand the power to determine the 
destiny of our community. Black 
people will not be free until we are 
able to determine our own destiny. 

dents who sympathized with the obj ec
tives of the i\Iendenhall residents and 
who desired to participate in the march
es scheduled for tha t day. Upon return
ing to Mendenhall they held a mass meet 
ing at the local black cooperative store 
to discuss the boycott and to plan the 
route and timing of the march. When 
approximately 100 to 150 demonstra tors 
subsequently paraded through the center 
of town ca rrying si gns publi cizing their 
dema nds. t hey encounter e: tl some minur 
hostility fro m bystanders, bu t the re was 
no violence and no one was· arrested. 
The marchers demonstrated for approxi
mately 45 minutes, a nd as usual t hei r ac
tivities were monitored by a su bstantia l 
number of police office rs, who se t up a 
roadblock and dri\'ers li cense check on 
Hi ghway 13, t he ma in road lead ing into 
the black section of town. Among the 
official observers was J onathan Edwards 
III , t he son of the sheriff of neighbor ing 

Select ire /,uy in.'I 1cill conti 11 11 e un t il em
ploym c11t s it,wtion is co rrecter/. T hen, 
and only then. will the other items be 
negotia bl e. T hese <':tn only be negotia ted 
by the selec ted Black people ehosen by 
the Blt1ck Com muni ty. Xo one 1>e r ·on 
ca n negotiate these demands. F inal ac
ceptance of a settlement lies 1cith th e 
B lack Communi ty ." 

6. Sam I vy, the di rector of the I dentification 
Bureau of the Highway Patrol, testified 
that he had llispatched a t leas t two of his 
15 agents to ~[emlenhnll to co\·er the 
February ]lrotest activ ities. while Inspec
tor Lloyd Jones, the officer in cha rge of 
the uniformed patrolmen of the J ackson 
Division. stntell that at least six of his 
men were on duty at that time, including 
n specially trninetl 1>hotogra11he r and an 
''electronies su r\'eillance man." The offi
ce rs employed a number of devices for 
identifying the leade rs nnd partic:ipunts 
in the marches, either by crnss-checking 
with each othe r or by verifying \'C hicle 
registrations, and during the demonstra
tions they operated radar and VAS CAR 
speetl traps on the highway leading in and 
out of Mendenhall. 

Inspector I vy also testified that the 
Highway Patrol maintained a permanent 
file on investigations involving the ~Ien
denhall civil rights movement. The Dis
trict Court denied the petitioners' motion 
for production of it. 
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Rankin County, and Inspector Lloyd he had just come on duty following sup
J ones of the Mississippi Highway Patrol. per at his home in the nearby community 

of Florence and that he had followed the 
The Highway 49 Arrests 

Follov,,ing the march through town an
other meeting was held late in the after
noon at Rev. Perkins' church, after 
which 19 Tougaloo students boarded 
Huemmer's Dodge van for the trip back 
to the college. The route from Menden
hall to Jackson was U.S. Highway 49 , a 
modern four-lane divided road with a 
maximum posted speed limit of 65 miles 
per hour. Huemmer, who was driving, 
testified that he proceeded north at a 
moderate rate of speed because he was 
being followed by the rest of the stu
dents in a Volkswagen and that he re
mained in the right-hand lane at all times 
except when passin g two other vehicles. 

. A passenger in the van testified that the 
group was followed from Simpson Coun
ty (Mendenhall ) by a Mississippi Hi gh
way Patrol car. 

At approximately 6 :30 p. m., immedi
ately after crossing into Rankin County 
near the town of Plain, the ,·an and its 
occupants were stopped by Highway Pa
trolman Douglas 0 . Baldwin, who had 
previously been assigned to coYer one or 
two the Mendenhall marches and who wa s 
familiar with the ci,·il rights acti,·ities 
going on there. Baldwin testified that 

7. " • • I-1(• said, ,·on :tlmust ltit a 
pil'knp. and 1 repli ed I tlon't know what 
you mean uccan~e I\·e been in that same 
l:rne for miles. Tl, cn he looketl up and 
saw some of tl,e Tou;:aloo students look
ing <1ll t of tl1e rear win,.luws of the tnwk 
at tltl' v:1r. lie was :ihont one ca r 's len;;tl1 
fr<'m 111(• Lack of the tnlt'k, and t ltC'11 h,· 
:1,k1•d llll' a rc you ~v111t· uf tlit.: de inou~ 
strators from ;\Temlcnl,n]l and I said 
,1·p:1 h :111<1 tlt!'n IH' jl!,·t sona sn1ilcd and 
,a id. ll't·ll. we're uot ;;oi n;; to Jake any 
111urc of this ,;ltit anymore and we're not 
g-<, ing- to take auy more of tlJi:s c:iYil 

rig ltts stuff, :111d I just didn't say au,·
thin;; and he picked up ]ti s microphone 
and called orltcr units nnd said I \ ·e got 
n <·ouple of niggers nnd wltites, tltey are 
arn1ed, ('(Jl!lC ou down :rntl h(•lp me clean 
th e1 11 all out ton ig-ltt , so with t l,nt tltere 
l\'l' l'C a few l'C~J!OllSCS 011 the rn<lio so 
then I asked him if I was under a rrest 

van for four or five miles before stop
ping it, allegedly because after weaving 
into the inside lane several times it had 
almost hit a passing car (whose color, 
make and description he could not recall ). 

After ordering Huemmer out of the 
van, Baldwin asked for his driver's li 
cense and directed him to sit in the pa
trol car. There, according to Huemmer, 
after discovering that the group had par
ticipated in the Mendenhall demonstra
tion earlier that day, Baldwin made nu
merous t hreats that incorporated refer
ences to the protests in Simpson County 7 

and then radioed a request for assist
ance.8 

During the conversation between Bald
win and Huemmer two students got out 
of the van to stretch their legs but were 
ordered by the officer to get back into 
the vehicle.9 They did . A few minutes 
later , in respu,1se to the radio request, 
between four and six Mississippi High
way Patrol cars arrived at the scene. 
With pistols drawn the patrolmen or
dered all of the students to get out of the 
van, at which point they were all search
ed, arrested, handcuffed, and transported 
to the Rankin County jail at Brandon.10 

Huemmer, one of two white persons 

or wltat w:is going on and ltc just llidn't 
say :rnyrlting else nftcr that. and then 
ltc tol<l me to shut up aml if I didn't 
shut up he was going to shoot me in 
the head." (Tr. 212-13). 
Tlte Srate (lid not nrtempt to impeach or 

rC'fure tltis cl'iLlenr·c wirh the testimony of 
] 'at rol111:1n I::iJ,lwin. Ir is un ,·on tr:iclil'tc•,1. 

8. Baldwin :Hlmitted utHlcr oath tltat in 
111:ikin;: the eall he might h:ne said "I'1·e 
;.:o r a truck Jun,] of nii:gers ancl there's a 
white with tlt cm.'' (Tr. 132) . 

9. lJaYid i\all, one of tlte student~. testifiell 
that Patrolm:m Baldwin 's words were. 
"You niggers get back in the l'nn." (Tr. 
'.!(il). Baldwin llid not contrndict this. 

I 0. In liis testimony Patrol mun Baldwin 
ne ,·cr m:lllngcd to ~atbfoe: torily accoun t 
fur the a rrest of tlte 19 passengers : 

"Q Officer wh y did you arrest the 
people inside the rnn? 
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among the arrestees, testified that he 
was taken in a separate car and beaten 
en route and after arrival at the jai l by 
Officer Frank Thames of the Highway 

A \Yell they wante<l to go. 
Q Did e1·ery one of them inrlicate that 

t hey wanted you to place them unde r 
arrest'/ 

A Sir? 
Q Di,1 e1·c ry one of them come up to 

you and say, 'Office r, I would like to 
be arresce,.l." I s that a fad? 

A The statement 11·as made that oue 
]lcrson wasn't goi ng unless all went. 

() One person made that statement? 
A Yes. 
Q :'\oboJy else made th at statement? 
A I couldn 't say. 
Q .\n <l on the basis of that state

ment. you arrester.I them nil, is that 
right? 

.\ Yes, sir." 
(Tr. l-!9-50.) 

''BY THE CO CRT: Whnt did you 
nrrest all of them for? 

BY THE WITXESS: For interfer
ing with my duty. 

IlY THE COGRT: How were they 
inte rfering with your duty? 

BY THE WITXESS : They coul, l 
have been jeopanlizing my life. 

BY THE COURT: W ell what were 
they doing that you <lit! arrest them 
for ? 

BY THE WIT:-i'ESS : I anested 
them for interfering with the duties of 
a law officer an<l concealed weapons." 
(Tr. 112-13.) 

11. "Q \Vere you then taken to the Rankin 
County Jail Mr. Huemer? 

A Yes. After the students were 
handcuffed an<l taken off, I was pulled 
out of the ear and han<lcuffe<l by Offi
cer Thames, and one or two of the other 
officers were going to put me in another 
patrol car with some of the other 
students and Officer Thames said, no 
I want him for myself and went and 
put me in the back seat of Officer 
Baldwin's patrol car; then Officer 
Thames got in the passenger side of 
Officer Baldwin's car with Officer 
Baldwin driving the car and we left then 
for the jail, and I was still hantlcuffed, 
nn,l then he turned around and said I 
told you last summer if you didn ' t get 
out of this civil rights stuff I was 
going to take care of you, and then he 
turned around and slapped me a few 
times in the face, and then he told me 
to turn around so he could take the 

Patrol.11 Huemmer also stated that 
Thames had previously threa tened his 
life because of his participation in ci\·i l 
rights activities in Simpson County. 12 

handcuffs off. H e took the han.Jcuffa 
off or my right li:rnrl and it \\·as still 
on my le ft hand an ,1 he p11ll ed Illy l1a 11d 
down nn ti l my harn l went rlotHl on the 
frunc scat and then he con t int11' .J co 
sla p or hit 111e and ns we wuuld p:1,s 
anot her ,·a r or another truck ,.111 ch .. 
l1i~.:-}n,·:1y lit• ,,·q1Jl.J stop. and tl1,·n .1, •.~ •· 

wonl.J ~o by rl11: ,·u r o r crud; l1P ""n ld 
stnrt again . T hPn he was hit1.in~ nl'! in 
my f:t<"e with his fist then I, ,, co,,k t Ji,, 
ocher handcuff off ant.I storPd it s•Hnc•
J>la,·u nnrl then he took me Ly lllY hair 
and twist ed me so that my neck was 
kinda bent and vunr, hed me in my '(r<1in. 
Illy stoma, -1, and m.1· face and my ne,·k 
a11d ch,m p11sl,cd Ille 01·cr to1rn,·,! 0 "fi
ee r Dald\1·iu whu hie me a c·oupl,· of 
times. 

Q Then what hapJ)ene<l? 

A .I.II during this he was snyini;- Ir e 
had warned me about c· i1·il rights stuff. 
that he 11idn't gh·c a damn uhon t ,·ivil 
rights stuff. ·t11:1t I was a damn cuban. 
and cu lled me a go,! damn :\Ioscow man, 
an<l nil sorts of othe r profanity, anrl 
then when we got to the jail we stopped 
in an alley, it's an a lley between the 
jail and the parking lot an,! I stayed 
in the back scat for about thirty or 
forty minutes and I coultl sec from the 
window up in the jail where I guess 
they 11·ere processing other students, 
and during the time they kept me in the 
ca r out in the a lley he woultl continue 
to come every two or three minutes and 
open the door and kick me o r sin[) me 
and he kept worrying me with saying, 
I want to kill you tonight that's what 
I wanted, that he wasn't going co kill 
me but he was going to teach me a 
lesson a ncl this las ted for about 30 
minutes ." (Tr. 215-17.) 
Although Officer Thames was a 1·ailable 

to testify, the State ditl not call him. 
Huemmer's testimony is uncont ratlided . 

12. "Yes, last summer, I believe it wns dur
ing the month of July, I was driving 
from Jackson to i\Iendenhall anu High
way [Pa trolman] Thames pulled me 01·e r 
and told me to get out of my c:1r ancl 
lec tured to me about, uh, he sa id he 
wasn't going to stand for me to do nny 
civil rights work in l\Iendenhall, if I did 
anything he was going to ha rm me, in so 
many words, threatened to kill me, tohl 
me to get out of the state, said if I didn't, 
he was going to see to it that he was 
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The Volkswagen following the van was have ticketed Huemmer and let him go 
not stopped, and its occupants returned on his way-the officer knew who his 
to Mendenhall and reported what had subjects were and what they had been 
happened. doing in Mendenhall a few hours ear-

In its opinion the Court quotes testi- lier.13 

many of Patrolman Baldwin to the effect 
that at the time he arrested the demon
strators he did not know they had par
ticipated in the Mendenhall marches. 
However, he immedi ately qualified that 
statement, as the transcript reveals: 

"BY THE COURT : When you ar
rested these people did you know they 
were the l\Iendenhall marchers? 

BY THE WITNESS: No sir. 

BY THE COURT: You didn't know 
at the time? 

BY THE WITNESS: Well af ter I 
got them out of the truck I assumed 
t!iey were, yes sir, but I didn't know it 
at that time." (Tr. 126-27.) (Em
phasis added.) 

"Q. Now, when did you decide Of
ficer Baldwin that you had stopped 
people associated with the boycott and 
marches and demonstrations in l\Ien
denhall? 

A: When all of them got out of the 
truck." (Tr. 141. ) 

But no one was actually arrested- cer
tainly not for resis ting arrest-until a.ft
cr the students got ou t of the Yan. Thus 
there is no dispute . by Baldwin's own 
admission, that before the defendants 
were arrested and taken into custody
that is, at a time when Baldwin could 

~oin g to t :tk<' (·nrr of ml"'. nn<l told me to 
;:L•t ha,·k in t li<· c·:t r :rncl le:1YC. so I went 
bar·k and "·<·nr on t" ~lt•JJ<lC'n l1:1]l."" (Tr. 
1!17-fl'--.) 

This test imon.1· was likewise not c:on 
tr:1<lidrtl h.,· Offirrr Tli:unes or by any
u11e else. 

13. The official ra<lir, Jog of the Miss issippi 
llighwny l'atrol fo r Frl,runr;· 7. 1970 
<>ontnins an ent ry pertaining to a Yehicle 
license die<:k rndioeu to the scen e of the 
nrrcsts: ''R/ G152 i70 (pnnel truck) in
Yoh·c,l in ckmonstrntion. " 13:ll<lwin tcsti 
fi<',l that nft<•r IIucmm e r got out of the 
,·nu l1< • "ns~nm<·<.l" ht wns with. the ~Ten.
cknl1all demonstrators because ''he was 
just the hippie type." (Tr. 142). 

.:55 F 2d-2 

The Rankin County Jail Arrests 

After learning of the Highway 49 ar
rests the two black leaders of the Men-
denhall civil rights movement, Rev. Per
kins and Rev. Curry Brown, accompanied 
by a third man, Joe Paul Buckley, drove 
to the Rankin County jail with the inten
tion of posting bond for those who had 
been arrested. Because of previous 
threats to his life Rev. Perkins carried 
with him in his car two rifles, one shot
gun and a pistol, . all of which were in 
plain view in the back seat and all of 
which were legally in his possession un
der Mississippi Jaw. Arriving at the 
courthouse and jail in Brandon, the inen 
were directed to a parking place by a 
highway partolman, after which they got 
out of the car and !:\tood beside it talking 
for a few minutes. The weapons re
mained inside the ca,r at all times. The 
three were then surrounded by approxi
mately 12 Jaw enforcement officers,14 

searched and arrested. Rev. Brown testi
fied that he was kicked and beaten by 
Officer Thames while being taken into 
the jaiJ.1 5 

Of all the violent events that unfolded 
ins ide the jail that night, only one-the 
purported swi ng at the sheriff-is really 
sharply disputed. No one denies that 

1-l. Amon,: the arresting officers was In 
~]lr('ror Lloy<l J ones of tl,e Highwny 
l'a trol. "·110 earlier in the un~- !ind pr.r
ti,·ipatc<l in the surYeillancc act idties at 
)lc-n<lenhnll. 

15. "Offi<·er Thnmes took me up tlie drive
way aml as he wns taking me an<l we 
stnrtcd up tli e clri,·cway h e stn rtcd kick
in:; me in the back, he ki cke<l me in the 
ki<lney and slopped me back of my 
heaLl an<l I <lon 't know if he was hit
ting me with his h nn<l or hitting me 
with someth ing but he dill this all the 
wny up to the jail door rind then he 
sho ,·cd me inside * * * " (Tr. 283-
84.) 
:\"either Th:imes nor anyone else con

tr:tdictell this testimony . 
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there was a disturbance. While the pe
titioners all contend that they were at
tacked and beaten without provocation, 
the State's version is that Rev. Perkins' 
alleged attempt to strike the sheriff set 
off a spontaneous free-for-all that re
sulted in the use of what the District 
Court characterized as "rather violent 
force" against several of the prisoners. 
Despite the conflict on this point some 
relevant undisputed facts emerge from 
the record. 

The only witness for the State 16 was 
the Rankin County Sheriff, Jonathan Ed
wards,1• whose son appeared at the jail ' 
that night after participating in the sur
veillance activities at Mendenhall earlier 
in the day. Sheriff Edwards stated that 
he knew the prisoners were civil rights 
workers after they were brought in ( Tr. 
345), that he knew there was a boycott 

16. Six of the petitioners testified, along 
with four State officials called as u,herse 
witnesses. Deputy A. B. ~Iartin , who 
was present during the disturbance and 
who filed the charges against Rev. Per
kins, Rev. Brown and Buckley (see App. 
Il). was not called by the State. 

17. This is the Court's second encounter 
with tl_1is inllivi<lual. The first was 
united States v. Edwards, 5 Cir., 1064, 
333 F.2d 575, in which the Department of 
.Justice sought an injunction under the 
Civil Rights Act of 1957 to restrain his 
interference with the Federally protected 
right to vote after he beat up a black 
citizen waiting to register in the Rankin 
County courthouse. Affirming the Dis
trict Court's denial of injunctive relief on 
the theory that the defendant had not 
engaged in a continuing and systematic 
course of intimidation, the Court referred 
to the incident as an "isolated occurrence" 
and accepted the finding that "there was 
no reasonable justification to believe that 
such an incident would ever occur again." 
333 F.2d at 577. 

As a dissenting member of that panel 
my conclusion then was that the affair 
was "no case of isolated momentary vio
lence." 333 F.2d at 581. Implicit was 
my conviction that such flagrantly lawless 
c-ornluet woulll be repeated and that in
junctive relief was imperative. Now, 
more than seven years later, this record 
--even when read most favorably to the 
sheriff-bears out my prediction. 

in progress in l\Iendenhall ( Tr. 349), and 
that prior to the disturbance in the jail 
no one had caused any trouble or resist
ed arrest (Tr. 341 ). By his count there 
were at least five deputy she riffs and 
between seven and twelve highway pa
trolmen in the jail at the time the fight 
broke out. The sheriff testifi ed that 
Rev. Perkins swung at him for no appar
ent reason and that he responded by hit
ting him two or three times with his 
fist. For some unexpla ined reason nei
ther Re\·. P erkins nor any of the other 
prisoners were charged with assaulting 
the sheriff or any other officer. 

Rev. Perkins' account of the affair is 
somewhat different. He testified that 
after he \vas brought into the jail several · 
officers, including the sheriff, proceeded 
without prorncation to beat him into 
insensibility. 18 His version was con-

1.8. ·· * * • when I goc to the jail and 
snw the people in the jail. or course I 
was horrified as to why we were ar
reste,I an,l when I got in the jail Sheriff 
Jonath an Edwards came o,·e r to me 
right away and said, this is the sma rt 
nigg~r. nlll.l this is a new ballgame, 
yo1t"re not in Simpson Co11nly 11010, 

yori are i11 Brandon, and we began. and 
uh, he began to beat me. and from that 
time on they continued beating me, I 
was beat to the floor and just punched 
and just really beaten." 

(Tr. 3~5.) (Emphasis a,l<letl.) 
" * * * they came back over there 
and beat me to the floor and stomped 
me, anti then they took me to the fat 
well and it seemed to me that there was 
some sounds coming in over the radio 
that the F.B.I. or someone was coming, 
so they made me get the mop and blood 
was coming all out of my head and they 
made me get the mop and mop the floor 
and they would hit me and kick rue as 
I mopped up the floor and then I got 
the floor mopped um! the officers put 
me back in a room and they hn<l me to 
wash my heat! and wash my face- and 
clean myself up and when they found 
out the F.B.I. wasn ' t coming they 
started beating me up again, and curs
ing at me and then they took me in 
the fingerprint room anti sta rted taking 
my fingerprints * * * and then 
they started torturing us, it was horri
fying, I couldn't even imagine that this 
was happening, one of the officers took 
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firmed by Rev. Brown, who stated that Sheriff Edwards-testified that afterward 
the sheriff made several references to he ordered Rev. Perkins to mop up the 
the prisoners' ci\"il rights activities in blood on the fl oor ( Tr. 357). 
Mendenhall before and during the as- The sheriff also admitted that follow
sault.19 The same story was repeated ing the disturbance his deputies proceed
by Dougfas Huemmer 20 and by Manorris ed to shave the heads of Rev. Brown 
Odom, one of the students, who testified and Huemmer 21 and that he personally 
that the sheriff "beat [Rev. Perkins] so poured moonshine whiskey on Huem
viciously bis shirt came out." (Tr. 243). mer's head (Tr. 359) . There was no 

a fork that was hent do,..,·n anti he 
brought that fork up to me a nd he said, 
have you seen ti.is, a nd he took that 
fo rk ruid put that fork into my nose, 
then. lie took that fork and pushed it 
down in my throat and then they took 
me over there and beat me to the 
ground, and Officer Thames, he was 
doing most of the talking, and then they 
beat me to the floor and :\Ir. Lloyd 
Jones was sitting Llo wn on the front 
desk and he got up and he stomped me 
and by this time I was almost out." 

{Tr. 307--08.) 

19. " • • • I heard Sheriff Edwa rds say 
to Reverend Perkins, this is Brandon 
and not i\Iendenhall, and then he walked 
over a nd sta rted hitting him and then he 
saicl to one of the students leaning 
against the counter he said nigge\ · get 
off of that counter aud someborly hauled 
off :and. smacked him with a billy club 
and they bea_t Reverend P erkins to the 
floor nnd he couldn' t get up and they 
kept: telling him to get up and Officer 
Thru:nes said, I'll get him up and he 
waJJl.ed over there and started kicking 
him. and then the officer who· had 
fing1erprinted me in Mendenhall he came 
out tie had on the same suit and he 
came out and sai<l, I wanted to whip 
that nigger when I was in Mendenhall 
ancl he walked over and started beating 
me mth his stick." 

(Tr. 284-85.) 
" \Veil then he beat me for a while and 
he walked off and then Officer Thames 
came back and he had a flashlight in 
his h ands and he hauled off and hit 
me with it and I had my hands up 
like this and he bit my hands and his 
flashlight flew out of his hands and 
broke and then he really got mad ancl 
then he hit me three or four more times 
and said, I'm not through with you 
yet." 

(Tr. 285-86.) 
"Then they brought Reverend Perkins 
in while I was standing against the 
wan. and then all of the policemen 
got a -round him and told him to read 

the dem:rnds. 1 don't know where they 
had got a r·opy of them from. I guess 
in :\Ien,!eu h:dl, anr.l he b,,gan to rear! · 
them aw l they wouhl say, nigger rea r.I 
louder. and one of the polieemen sair l, 
I en n·c srnn,! a nigger that c-an't read 
loud. Then he startell reading them , 
and then they saw me stall<ling against 
the wall nnr.l one of them sair.l, get that 
nigger out ur here, anrl they ~tarte r] 
talking me out nnd when I s tarted out 
of the uoo r sorueborJy hit me from the 
back on my head, anLI then they kicked 
me and knocked me against the doo r and 
then they beat me out of there, and 
they got me arounll and up the stairs 
anrl when they got me to the iron door 
it wasn't open, they beat me there and 
kickell me into the cell. '' 

(T r. 288.) 

20. " • • * Sheriff Edwards and Sheriff 
Edwa rds' son and two H ighway Patrol
men that I don' t know the names of 
and Officer Thames had a leather black
jack th ing and they began beating on 
Reve rend Brown, Reverend Perkins, 
David Xall nnd myself and one of the 
other students, nnrl they beat R eve rend 
Brown down to the floor and then 
Reverend Perkins was drugged over on 
the other side nnd beaten down by 
about five other officers, I could hear 
him being beaten and then I was 
knocked out and when I came to I heard 
them ordering Reverend Perkins to mop 
up the blood that was on the floor. 
Ily this time David Xall was bleeding 
all over the floor and Re verenr.l Perkins 
was lying so rta stunned on the floor 
and they kicked him until he got up 
• • * then Sheriff Edwards, Sheriff 
Edwards' son, and two or three patrol 
officers would walk by every two or 
three minutes and kick or hit Reverend 
Perkins with one of thei r blackjacks 
or their feet ." 

(Tr. 218-19.) 

21 . Huemmer testified that the deputies 
justified this procedure by saying ''they 
didn't want me to look like a nigger. " 
(Tr. 223.) 
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evidence to establish where the whiskey 
came from nor what it was doing in the 
jail at that time of night, although the 
sheriff did strenuously deny that any of 
his men had been drinking or were 
drunk during the hours in question . 
The prisoners, however, testified that 
several deputies were drinking a clear 
liquid in paper cups. that it smelled like 
alcohol and that they appea red to be in
toxicated. While there is no evidence 
whateve r suggesting that any of the of
ficers suffered eYen minor mJuries as a 
result of the incident, the photographic 

22. I ndude,l in the exh ibit~ are photographs 
showing two deep I,11·t'rnti,ins in th,· ba,-k 
of Rev. B ro11·n's head, num erous bruises 
on Re,·. Perkins' torso. and the month 
of one of the stmlents whose teeth were 
knockell out. R eL Drown test ified that 
some or the stu,lents used thei r shirts, 
soaked in coltl water, to stop the bleed
ing. H e was finally released from jail 
on :\IonllaY, after posting the $5000 bond 
demanded by the sheriff. 

Sheriff Edwards denied under oath 
that he st ruck any of the prisoners wi th 
a blackjack. The District Cou rt sus
tained the State's obj ect ion to an attempt 
to impeach this testimony by introducing 
the deposition of the s heriff's so n. who 
state<l that Edwards struck R ev. Perkins 
at least twice with a blackjack (Tr. 
353-54). The testimony of Huemmer 
(Tr. 222) and David :\'all (Tr. 269) con
firmed this account. 

Ironicall y, a similar disclaimer by the 
sheriff in connection with t he identical 
issue in the 1964 injunction action led 
the same District Judge to conclude that 
Edwards had perjured himself. "Reject· 
ing the Sheriff's denial that he used any
thing but his hands, [Judge Cox] found 
that the 'Sheriff s truck Grim * * * 
with a blackjack.' " United States v. 
Edwards, note 17, supra, 333 F.2d at 
580 (dissenting opinion). 

23. Huemmer's testimony leaves little doubt 
as to motive : 

" * * * They kept repeatedly saying 
to me that this is going to teach you a 
lesson and teach those people a lesson 
about civil rights, the highway patrol 
officers kept saying we're not going to 
stand for that civil rights stuff in Mis
sissippi. 

BY THE COURT : What officers 
were saying that? 

BY THE WITNESS : Officer Bald
win, Office r Thames, the Sheri ff of 

evidence introduced by the petitioners 
graphically illustrates the treatment that 
was accorded them.22 The testimony re
garding the purpose behind the brutal
ity was clear and uncontradicted.23 

Fi \·e days after the arrests a ll 23 de
fendants so ught to remo\·e their pending 
State criminal prosecution ;; to the Dis
trict Court pursuant to the Ci\·il rights 
remo\'al statute/4 allegin g in their veri 
f ied removal petition deprivations of 
rights guaranteed unde r Federal law by 
18 U.S.C.A. § 245(b), 2'; spec ifically the 

Tiankin Connty nn,1 !ti .s snn. Iu fact 
wh.L' ll I w:1, first led in to th1• ja il. nn,I 
when l'erkins nnd Drown were !er! in, 
tho first tl, ing t!tnc the Sheriff said wns 
rltis is n whole new bnllgame. this ain't 
Simpson County. this is Rankin Cou nty 
and I' m in control here nnd then wen t 
do11·11 with !tis 1.,1:i,·kjatk anrl stn rt e1l 
hcatin;: on Rcnrcml Perkins." 

(Tr. '.:!21-'.:!:?.) 
Earlier that day in )lendenhall. nfte r 

being assaulte,1 by a local store owne r, 
R el'. Drown was arrestell on a charge 
of disorde rly contluct. H e testified that 
the offirer who fingerprinted him there 
was 11resent a t the R ankin County jail. 
'·H e came out he hnd on the same su it 
and he ca me out and said , I wanted to 
whip that nigge r when I was in )Ien
denhall and he walked ol'er and started 
beating me with his stick." 

(Tr. 28,1-85.) 

24 . "Any of the following cil' il actions or 
criminal J)rosecutions. <·ommenced in n 
State court may be remo\'ed by the 
defendnnt to the district court of the 
Cnited States fo r the dis trict nm! ,Jiyj. 
s ion embracing the place where in it is 
pending: 
(1) Against any person who is denied 
or cannot enforce in the courts of such 
State a right under any law providing 
for the equal civil rights of citizens of 
the United States , o r of nil pe rsons 
within the jurisdiction thereof.'' 

28 u.s.C.A . § 1-H3( 1 ). 

25. "§ 245. F ederally prol ec tccl actiri tie.v. 

* * * * * 
(b) " · hoel'er , whether or not al"t ing 
under color of law, by force or threat 
of force willfully injures, intimida tes or 
interferes with, or nttempts to in ju re, 
intimidate or interfe re with-
(1) any person because he is or has 
been, ·or in onl<' r to intimidate stwh 
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rights provided in § 245 (b) (5) to "law- tions to the State courts of }!i ~s iss ipp i 
fully [aid] or [encourage] other persons after holding that there was probable 
to participate, without discrimination on cause for all the arrests, that the peti
accoiznt of race [or] color * * * tioners would receive a fair trial, and 
in any of the benefi ts or activities de- that there was therefore no "federal 
scribed" in that section and to partici
pate "'lawfully in speech or peaceful as
sembly opposing any denial of the oppor
tunity to so participate." (Emphasis 
added.) Followin g the requisite eviden
tiary hearing '!6 the District Court en
tered an order remanding the prosecu-

·person or any oth e r pe rson m· :1ny <· lass 
of persons from-

• * * * 
(C) applyini: for o r enjo.d ng Pmploy
ment, or an~- 1ic rq uis ite thereof. by a ny 
agency of the Cnitcd States; [or] 

• • * * * 
(2) any per;son bernnse of his race [or] 
color • * * and because he is or has 
beeu-(A) enrolling in or attending any 
public school or public college; 
(B) participating in or enjoying any 
benefit, service. pri\·ilege, progrnm. fu
,cility or activity prodded or a•lminis
tered bl· any State or subdivision the re-
of; ' 
(C) aprilying for or enjoying employ
ment, or any perquisite thereof, by an.v 
private employer or any agency of any 
State or subdidsion thereof, or joining 
OT using the se rvices or advantages of 
any labor organization, hiring hall. or 
employment agency : 

• • * * * 
( F) enjoying the goods, services. fa. 
l'ilities, privileges, advantages, or ac
commodations of any inn, hotel, motel, 
or other establishment which provides 
lodging to transient guests, or of any 
restaurllllt, cafeteria, lunchroom, lunch 
counter, so<la fountain, or other facility 
which serves the public and which is 
(lrincipally engaged in selling food or 
beverages for consumption on the prem
ises, or o.f any gasoline station, or of 
any motion picture house, theater, con
cert hall, SflOrts arena, staclium, or any 
other place of exhibition or entertain
ment which serves the public, or of any 
other establishment whieh serves the 
public and (i) which is located within 
the premises of any of the aforesaid 
establishments or within the premises 
of which is physically located any of 
the aforesaid establishments, an,1 (ii) 
which holds itself out as serving patrons 
of such establishments; or 

right which is being violated by a prose 
cution of these charges against [peti
tioners] in the state court , 1ehl'tll! r 

groundless or not." ( Emphasis added.) 
Thi s Court stayed the remanJ orJ1.:r 

pending appea l. 

* * * * 
(-!) any person lw, ·a use I,e is or !,a, 
be1'11, ,,r in nrd Pr to intimidate sw·h 
JH'rson o r an.v othe r pP rson nr :in~· ..I:1,, 

nf [)•'rsons from-

(.\ ) p:irt i,·ipatin){. without oli ,ni1ni!l:1-
tion on ac,·ount oi r,w,, [r,rl ,·nltir . 
* * * in :inr of th,, benl'fi rs 11r 
ar:tidties cl cscribc<l in subpara;:raphs 
(1) (.-\) th rough ( 1 ) (E) or suhpnra
graphs (~) (.-\) through (~) (F) : or 
(B) affording anorh••r p••rson or ,·!:is, 
of pe rsons oppo rtunity or protcetion ro 
so participate: or 

(5) any r- itizen be, ·ause he is nr h:1s 
been, or in o rde r to intimiclatc su,·h 
citizen or any other c itize n fro111 law
fully aicling or encouraging other per
sons to particip:tte, wi thout clisrrimina
tion on account of race [ or 1 color 
* * * in any of the benefits or a,·
tivities 1\escribed in subparagrnphs (l) 
(.-\) through (1 ) (E) or s ubv:1rag rnphs 
(2) (A) through (2) (F). or partic·i
pating lawfully in speer·h or penceful 
assembly opvosing any den i:tl of tlw 
opportunity to so participate-
shall be fined not more than :i-1.000. 
or imprisoned not more than one r ear. 
or both; an<I if bodily in jury resu lts 
shall be fined not more th,1n $10,000. or 
imprisonecl not more than ten r ea rs. o r 
both; a°'l if death results shall he 
subject to imprisonment for any term 
of years or for life." 

26. Hartfiehl \·. ~Iississ ippi. 5 Cir .. l!loli. 
367 F .2d 362; Knslo v. City of ~fericlinn. 
5 Cir., 1966, 3GO F.2,1 282: :--mith ,·. 
City of .Jnr·kson, 5 Cir .. l!Jf,6, 35S F.~,l 
705; Cooper v .• \labamn. ii <'ir ., Hlfi:i . 
353 F .2d 729. 

The District Court declined to consoli-
1latc the r emo val action with another 
11roceeding in which the same 11ctitio11ers 
sought Federal injunrtirn relief against 
their prosecutions. 
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The Law 

Unlike several of the cases 2 i in which 
we have_ rejected attempts to remove 
pending State criminal prosecutions to 
Federal courts, the present effort to in
voke § 1443 (1) jurisdiction cannot real
istically be characterized as frivolous . 
Quite obviously its aim is to vindicate 
the specific Federal statutory civil ri ght 
to protest racial segregation following 
an attempt by State law enforcement of
ficers to discourage or suppress the ex
ercise of that right throu gh the initia
tion of groundless criminal prosecutions 
based upon wholly fictiti ous offenses. 
Its novelty lies in the assertion, seldom 
squarely considered before in this Cir
cuit,211 that the civil ri ghts removal rem
edy may be invoked against racially dis
criminatory State criminal prosecutions 
regardless of where or when the arrests 
( or the allegedly criminal conduct osten
sibly motivating them) take place-that 
is, regardless of whether the defendants 
are actually exercising or attempting to 
exercise their equal civil rights at the 
moment of their arrests. On this theory 

27. E. g .. Griffin v. Mississ ippi, 5 Cir., 
1970, 435 F.2il 168; Boring v. Missis
sippi, 5 Cir. , 1970, 431 F .2ci 484: ~Iiller 
v. W ade, 5 Cir .. 1969, 420 F.2cl 489, cert. 
<lenied, 1970, 397 U.S. 1068, 90 S.Ct. 
1509, 25 L .Eci.2d 609; Louisiana v. 
Rouselle, 5 Cir., 1969, 418 F .2<l 873: 
::lhuttlesworth v. City of Birmingham, 5 
Cir., 1968, 399 F .2d 529 ; Archie v. ~Iis
sissippi , 5 Cir., 1966, 362 F .2d 1012. In 
none of these instances clill the petition
ers allege or prove that the con<luct trig
gering their arrests ancl prosecutions was 
protecte<l by a law provi<ling for equal 
rights in terms of race, or that the prose
cutions were initiated exclusively for the 
purpose of punishing, harassing, intimi
clating or interfering with the exercise of 
such rights. 

28. But see Achtenberg v. Mississippi, in
fra ; see also Griffin v. Louisiana, E.D. 
La. , 1967, 269 F.Supp. 32, vacated and 
remanded, 5 Cir., 1968, 395 F.2cl 991; 
H eymann v. Louisiana, E .D.La., 1967, 
269 F.Supp. 36. The problem involved 
here was by implication resolved in favor 
of removal in Whatley v. City of Vidalia 
and Davis v. Alabama, infra. 

29. The "protective law" in this case is the 
Civil Rights Act of 1968. " In effect the 

mere temporal or geographical remote
ness is irrelevant (except in an eviden
tiary sense ) . The critical factor is 
whether the sole purpose of the State 
criminal proceedings is to discourage or 
pun ish activity protected by a law pro
viding for equal civil r ights in racial 
terms.29 

Novelty is no barrier under the pres
ent circumstances, howcn,r . T he thru st 
of Rachel, Peacock a_n d our own pr ior 
decisions clearly establi shes that the pe
titioners' allegations meet the require
ments fo r removal relief. The undisput
ed evidence in the record shows that be
yond doubt they are entitled to it. 

Within the present context both Ra
chel.and Peacock stand fo r no more than 
the now acknowledged propos ition that 
Federal civil rights removal jurisdiction 
cannot be predicated on a bare asse r tion 
that the State prosecutions are illegal, 
or that the charges are racially motivat
ed or unsupported by the e,·idence, or 
that the proceedings infringe on the ex.:.. 
ercise or enjoyment of asserted const i
tutional rights .30 See Sinclair v. State 

A ct prohibits the :ipplieat ion of state laws 
in a way th:it wonld ,lrpri\'e :rny person 
of the ri ghts grantee! unc.ler the Act." 
Ifomm v. City of n ock Hill. l!lG-4, 379 
l'.S. 306, 311, il5 8 .Ct. 3.'l4. 3.'s!). 13 L.Ed. 
2(1 300, 305. 

30. " * • * It is 11 01 Pno11gh to suppor t 
remornl under § H-13(1 ) to allege or 
show that the defenda n t'~ fe, leral equal 
civi l rights have been illegall y anc l ro1·
ruptly denied by state admi nistrative 
offi cials in ac.lvance of trial. th:it the 
cha rges agains t the 1lefon1l:1nt :i re fa lse, 
or tha t the clefenclan t is unable to ob
tain n fair trial in :i par ticula r state 
court. The moti \'es of the officers 
bringing the charges may h,, corrupt. 
but th:it cloes not show that the state 
trial court will finrl the clefenclant ,::uilty 
if he is innocent, or that in a ny othe r 
manner the !lefendun t will he 'cleniccl 
or c:in not enforce in tl,r ,·01nts' of the 
State any right under a federa l law 
providing for equal civi l rights: · City 
of Greenwood. ,.\Iiss. ,·. Peacock, 38-1 
U.S. at 827-828, 86 S.C't. at 1,'U'.?, 16 
L.Ed.2d at 956-957. 
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of Louisiana, 5 Cir., 1967, 384 F.2d 310; subject to· appellate review betwee n 1887 
Bass v. Mississippi, 5 Cir., 1967, 381 F. and 1964, R ach el and P eacock were t he 
2d 692, 697; Student Non-Violent Coor- first civil rights removal cases to reach 
dinating Committee v. Smith, 5 Cir., the Supreme Court in sixty years. In 
1967, 382 F .2d 9, 11, and cases cited in each of them the broad question pre
note 27, supra. Something more is re- sented for decis ion involved the scope 
quired-specifically, allegations and and applica tion of the language in § 
proof that the arrest and prosecutions 1443 ( 1) providing fo r rem oval to t he 
have been initiated not for the legiti- District Courts of State criminal prose
mate purpose of enfo rcing an othern·ise cutions in wh ich the defe nd:rnt '•i~ rl e
valid State law but solely in order to nied or canno t en fo rce in t he cou r t.,.; of 
deny to the defendant the benefits of a such State a ri ght under any law pro\·id 
law "providing for specific civi l rights ing for the equal civil ri ghts of citizens 
stated in terms of racial equality." of the United States." 3 1 

Georgia v. Rachel, 384 U.S. at ·792, 86 
S.Ct. at 1790, 16 L.Ed.2d at 933. 

The Rachel-Peacock Distinction 

Regardless of the superficial ease 
with which the two cases may be distin
guished in the abstract, however, the 
problems involved in correctly applying 
the principles announced in Rachel and 
Peacock to the present facts are consid
erable. The difficulty arises primarily 
from two radically divergent interpre
tations that may reasonably be given 
some of the language in both decisions , 
with diametrically opposite results. Be
fore analyzing the accretion of case law 
that encrusts them, we might best begin 
with a determination of what they do
and do not-decide. 

Because orders remanding cases re
moved to the District Courts were not 

31. The Court also considered but rejecter! 
arguments that § 14-!3 (2) a uthorizecl re
moval. concluding that " the history of ~ 
1443(2) demonstrates <'onvincingly thnt 
this subsection of the removal statute is 
available only to federal officers and to 
persons ass isting such officers in the per• 
formance of their official duties." City 
of Greenwoo,J, Miss. v. Peacock, 384 U.S. 
nt 815. 86 S.Ct. nt 1805, 16 L.Ed.2d nt 
949. For all practi<-nl purposes § 1-443(2 ) 
is now a denrl letter. 

32. " It is evident, therefore, that the de
nial or inability to enforce in the judi
cial tribunals of a State, rights secured 
to a defendant by any law providing for 
the equal civil rights of all persons citi
zens of the United States, of which 
[the removal statute] speaks, is primar
ily, if not exclusively, a denial of such 

At least bvo .possible a lterna t i\·e in te i:·
pretations of this provis ion we re a\·ai la
ble. The firs t, drawing support from 
suggestions to that effect in a series of 
nine cases beginning with Strauder v. 
West Virgin ia, 1880, 100 U.S. 303. 25 
L .Ed. 664 and Virginia v. Rh ·es, 1880, 
100 U.S. 313, 25 L.Ed. 667 and ending 
with K entucky v. Powers, 1906. 201 U.S. 
1, 26 S.Ct. 387, 50 L.Ed . 633, would ha\·e 
limited its application exc lusively to situ
ations in which the defendant is denied 
equal civil rights because of an unconsti 
tutional State statute. 32 The second. re
lying primarily upon the contemporary 
expansion of the constitutional principle 
of equal protection of the law, would have 
permitted removal of any prosecution in 
which the defendant could establish that 
his trial in a State court would deprive 
him of an "equal" right under any law-

rights, or an inability to enfo rce them. 
resulting from the Constitutional or hws 
of the Statc, rather than a denial first 
made mani fes t nt the trial of the case. 
In other words, the statute has refer• 
ence to a legislath·e denial or an in
ability resulting from it." Yirginia ,·. 
Rives, 100 U.S. at 319-320, 25 L.Ed. 
at 670. Sec also Xenl Y. Delaware. 
1881, 103 U.S. 370. 2G L .Ed. 567 ; 
Bus h v. K entuck y. 1883. 107 U.S. 110. 
1 S.Ct. 625. 27 L .E rl. 3.54 ; Gibson '" · 
i\Iiss iss ippi, 1806, 1G2 G.S. f.iG5. rn 
S.Ct. 904, 40 L.Ed. 1075; Smith ,·. 
Mississippi, 1896, 162 U.S. 592, 16 S. 
Ct. 900, 40 L .Etl. 1082; i\Iurray v. Lou
isiana, 1896, 163 U.S. 101, 16 S.Ct. 990, 
41 L.Ed. 87; Williams v. i\Iiss issir>pi, 
1898, 170 l:.S . 213, 18 S.Ct . 5S3. 42 
L.Ed . 1012. 
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including, of course, the Fourteenth 
Amendment. Disclaiming either of 
these extremes the Supreme Court, like 
Aristotle, adopted a middle course. 

Rachel 

In Rachel the Court held that the alle
gations of the removal petition, if estab
lished, were sufficient to invoke the ex
ercise of Federal civil rights removal ju
risdiction. There the defendants in 20 
pending criminal trespass prosecu tions 
sought to remove the proceedings from 
the State courts of Georgia after they 
were arrested in 1963 whi le peacefully 
seeking service in privately owned res
taurants. Many of such establi shments 
were eventually subject to the public 
accommodations provisions of the Ci\'i l 
Rights Act of 1964.3:l In their removal 
petition they alleged that they were ar
rested exclusively because of their at
tempts to obtain nondiscriminatory serv
ice 3-1 and that as a result of their prose
cutions they were denied or could not 
enforce the State courts rights under 
laws providing for equal civil rights of 
citizens of the U:.ited States.35 

'I:'he opinion of the Court deals with 
two sharply distinguishable issues. The 
first is the meaning in § 1443(1 ) of the 
phrase "any law providing for the equal 
civil rights." Rejecting an expansive in
terpretation of that language on the ba
sis of available historical data, the Court 
concluded that it "must be construed to 

33. Title II of the Act,§ 201(a). provi,les n 
right to ;,the full nm! eq ual enjoyment 
* * * of any 11lnce of public nceom
modation * * * without 1liscrimination 
or segrcgntion on the ground of rnce 
* * *." 
42 U.S.C.A. § 2000a. 

34. As the Court ex11licity pointed out, "the 
defendants alleged: 'their arrests were 
effected for the -~ole p'llrpose of aiding, 
nbetting. nnd perpetunting * * * [the 
c·ustom of] serving and seati ng members of 
the Xegro race in ~uch places of public 
nccommo,lation and convenience upon n 
rncinlly ,liscriminatory bas is arnl upon 
terms an,1 conditions not imposed upon 
members of the so-called white or Cau
casian race.'" 384 l'.S. at 783, 86 S.Ct. 

mean any law providing for specific civil 
· rights stated in terms of racial equality,'' 
rather than broad const itutional guaran~ 
tees "phrased in terms of general appli
cation available to all persons or citi
zens." 384 U.S. at 792, 86 S.Ct. at 1790, 
16 L.Ed.2d at 933-934. The Court 
therefore disclaimed a removal theory 
grounded on an asserted denial of First 
and Fourteenth Amendment ri ghts . 

In the second porti on of i s opinion, 
howe\'Cl', the Court likewise declined to 
adopt the ent r enched S trauder~Riv e8 -
Po il'ers doctrine insofar as it suggested 
that the rernornl remedy was available 
only if the defendant could establish that 
his prosecu tion deprived him of equal 
civil ri ghts by virtue of the operation 
of an unconstitutional State law. In
stead, after analyzing the legislative his
tory of § 1443 and the purposes it wa,.; -
designed to effect, the Court determined 
that "removal might be justified, even 
in the absence of a discriminatory state 
enactment, if an equivalent basis [can l 
be shown for an equally firm prediction 
that the defendant [will] be 'denied or 
cannot enforce' the specified federa l 
rights in the state court." 384 U.S. at 
804, 86 S.Ct. at 1796, 16 L.Ed.2d at 940. 

The "firm basis" for the "clear pre
diction" was provided by the all~gations 
of the removal petition in Rachel because 
of the previous decision in Hamm v. City 
of Rock Hill, 1964, 379 U.S. 306, 85 S.Ct. 
384, 13 L.Ed.2d 300. There the Supreme 

at 1785, 16 L.Etl.2,1 at !l~,'l. 
(Emphnsis adr.lcd.) 

35. The vetition alleged de]lrivations or 
rights un1ler the First nnll Fourteenth 
Amendments because the Civil Rights ,\c-t 

of 196-1 hail not been ennrtcd until after 
the rcmoYal procee•lings h:111 been initi
ated. ''Since the 11etition pre.lated the 
enactment of the Public Acr•omrno,lations 
Title of the Civil Rights Act of l!l6-!. 
it could n ot hnvc explicitly nllcge1l cover
age unclcr that .\r·t. It rcrit~s facts. ho\\'
e,·c r, thnt invoke a]Jpli,·arion of that .\ ,·t 
on appeal.'' 3~-1 c.:-;. at 7!13. n. ~l. SG 
S.Ct. at 1790-1791. 1G L.Ed.2d at 03-1. 
A removnl petition is requiretl to c·o ntnin 
only "a short and plain sta tement of the 
facts" which entitle the defcn,lant to re
lief. 28 'C.S.C.A. § H-!G(a). 
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Court held that the 1964 Civil Rights ted in their State trials 
Act's interdiction in § 203(c) of "at- vance whatever.38 

was of no rele-

tempts to punish" 36 peaceful efforts to 
obtain nondiscriminatory service in plac
es of public accommodation meant, by 
implication, attempts to prosecute them 
as well.3i Thus, if the petitioners in Ra
chel had been asked only because of their 
race to leave the restaurants, and as a re
sult of their refusal had been arrested 
and prosecuted exclusively for conduct 
immunized against prosecution by Fed
eral law, "then the mere pendency of the 
prosecutions enables the federal court to 
make the clear prediction that the de
fendants will be 'denied or cannot en
force in the courts of [the] State' the 
right to be free of any 'attempt to pun
ish' them for protected activity." 384 
U.S. at 805, 86 S.Ct. at 1797, 16 L.Ed. 
2d at 941. 

The Court then went on to make crys
tal clear that if the allegations in the 
removal petition were proven the mere 
possibility, the substantial probability, 
or even the absolute certainty that the 
defendants would ultimately be acquit-

36. ":-So person shall * (c) punish 
or attempt to punish a n~· person for ex
erc ising or attempting to exe rcise any 
right or pril"ilege sec-ure<l by [thi s s\ <: t]." 

42 t".S .C' .. \. ~ 2()(\{J:1-'.!. !'see note 33. 
Sllfll"O. 

37. ··011 it, Lw<·. tllis J;111gu:1g1• i,roliihi ts 
pr<,s•·<·ution of any pvrson fo r Sl'(•ki11,: 
~pn·i,·,· i11 a ,-o,·er,·d l·st:1lili~hment. be
(·a11se of his race or colo r.'' 

H:11nm 1·. City of Roc: k Hill, 3i 9 C.S. 
,it Bll. ,,.i S.Ct. nt :J ,fl. 1:; J..Ed.2,1 :11 
304. :-S P<' nlso not <' :2!1, su111·a. 

38. "l t i..: JIil :1.tl~\\'('l' i 11 th(•St.' drc·un1~1:1Il('P:O:: 

th:it tJ, .. dd,·11dnn1s 111igl1t ,.,·,·11tu:illy 
111·1•\·:1il in 111" ~L!lf' 1•(1\Jrt. T' h1• lntril, ·n 
of h:1Yi11g to 1!1•ft•111l tl1l' pr11,1•t·u ti<1ns is 
ir,,·lf tl11 • d,•nial of ·a rigl,t l'Xp! i,·i tly ,·on
fl'rn·d ),~- 1l1e Ci,·il Rights .\ct of ]9(...! 
,. • • for tlir 1leni:1l in the <:ourts of 
rl 1t• ~tnte + d e:1 rl-'· :ippenrs 

without :i ny <let:t i!e,l analysi s of t he 
likely behavior of nny parricular stnte 
court."' 

38-! l" .~. nt ,',05, ,S(l S.Ct. flt ]i9i , lG 
L.E d.2,1 at !H l. 

In this f'our t Judge JJell ha <l c·on te1HlPcl 
in fl diss<•nting opi nion ·th at c:o nsider:1tions 
of c:omi ty and regarcl for the principles 
of Feil rrnlis1n 1liC'tated tbe assumpt ion 

~55 F.2d-2l/, 

Peacock 

In P eacock the Supreme Court consid
ered two removal petitions and found 
both of them insufficient. The reasons 
for their inadequacy have, for more than 
five years, remained "the enigma wrap
ped in a mystery [and] enshrouded in 
fog." 39 

The first petition involved the case of 
14 people charged with obstructing the 
public streets of Greenwood, Mississipp,i. 
It alleged that the petitioners were mem
bers of a group engaged in voter regis
tration activities in Leflore County, that 
the statute under which they were charg
ed was unconstitutionally vague on its 
face, and that its application to them was 
part of a policy designed to perpetuate 
racial segregation in the city and State. 
It also alleged that as a result of their 
prosecutions the defendants were denied 
or could not enforce their equal constitu
tional 40 and' statutory 41 civil rights in 
State courts. 

tli nt the Stnte conrtB wou ld eomply with 
th e cl cr·ision in Hamm ancl ncquit the 
1lefend ants . R nc: hel \". Georgia. !) f'ir., 
1965. 3-12 F .2,1 33G. 3-13-3-fa 

39 . Emerson Ele,·rric C'o. '" · F armer. ri ('ir .. 
HliO. 42i F .2<1 10,q2. 1086. 

40 . Specificnlly, the rights to freedom of 
speech. petition nnd assembly under the 
First nnd Fourteenth Amendments and 
tho rights guaranteed by the equal protec
tion. due process anu priYileges and im
munities <buses of th e Fourteenth Amend
ment. 

41. Spel'ifkally, the right to \'Ote without 
rc•gnrd to rnc·e gunr:rntee,l b~· .J.2 l".S.C.A. 
§ l!lil(a) (1). Section lfl7l(b) pro\·ides 
that "no person. whether acting under 
,-olor of la w or otherwise. shall intimidate, 
threaten, coerce, or attempt to intimidate, 
tl1rcn t en , or eoe rce a ny other person for 
the purpose of interfering with the right 
of such other person to vote or to vote 
as he may choose." 

It is at this point thnt the Peacock 
Pnigmn begins to toke shape. for in the 
same footnote in whi ch th e Court quotes 
§ 19il(a) (1) and § lOil (b), it also 
qu otes . 1eitho11t furth er elaboration, § 11 
(b) of the "Voting Rights Act of 1965, 42 

( 

t . 
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The second petition arose from the ar
rest of 15 people charged with a variety 
of criminal offenses, including inciting 
to riot, parading without a permit and 
assault and battery by biting a police
man.42 "These defendants filed essen
tially identical petitions for removal in 
the District Court, denying that they had 
engaged in any conduct prohibited by 
valid la,vs and stating that their arrests 
and prosecutions were for the 'sole pur
pose and effect of harass ing Petitioners 
and of punishing them for and deterring 
them from the exercise of their constitu
tionally protected right to protest the 
conditions of racial discrimination and 
segregation' in Mississippi." 384 U.S. at 
813, 86 S.Ct. at 1804-1805, 16 L.Ed.2d at 
948.43 

The Supreme Court held that "to sus
tain removal of these prosecutions to a 
federal court upon the allegations of the 
petitions in this case would therefore 
mark a complete departure from the 
terms of the removal statute * * * " 
384 U.S. at 827, 86 S.Ct. at 1812, 16 L. 
Ed.2d at 956 (emphasis added). This 
sentence is the key that unlocks the door. 

U.S.C.A. § 1973i (b), which prohibits not 
merely actual or attempted interference 
with the right to vote but also similar 
interference with "any person for urging 
or aiding any person to vote or attempt 
to vote." 384 U.S. at 811, n. 3, 86 S.Ct. 
at 1803-1804, 16 L.Ed.2d at 948. .As in 
Rachel the statute was enacted subsequent 
to the filing of the removal petition in 
the District Court. 

42. The case came to this Court as \Yeathers 
v. City of Greenwood, 5 Cir., 1965, 347 
F.2d 986. 

43. In addition to invoking § 1443 (1) the 
petitioners also relied on § H43 (2). 
Their argument on the second ground was 
rejected. See note 31, s1tpra. 

44. See notes 34 and 35, sttpra. 

45. Throughout both opinions the Court 
repeatedly em11hasizes that in Rachel the 
petitioners alleged that the excl-usive pur
pose of their prosecutions was to punish 
only that conduct protected by Federal 
law against "puishment." '·In State of 
Georgia v. Rachel • • * we have held 
that removal of a state court trespass 
prosecution can be had under § 1443(1) 

Unlike the Rachel petition, 14 the P ea
cock petitions contain no allegation, or 
statements from which such an allega
tion might be inferred, that the defend
ants were arrested and charged exclusive
ly because of their participation in an ac
tivity immunized by Federal law against 
State criminal prosecution.~-, In other 
words, while both Peacock petitions 
( broadly construed) as.sert that the de
fenda nts' "federal equal ci\·il rights have 
been illegally and corr.uptly denied by 
state administrative officials in advance 
of trial," 384 U.S. at 827. 86 S.Ct. at 
1812, 16 L.Ed .2d at 956-%7, neither of 
them ( unlike the R a.chel petition) by im
plicit or explicit allegations refutes the 
inference that the arrests and prosecu
tions were also initia ted for the conced
edly legitimate purpose of enforcing oth-

. envise valid criminal laws that neither 
the defendants nor anyone else had a 
Federal right to violate. Absent such 
allegations a removal petition is not suffi 
cient to invoke the jurisdiction of the 
District Court under the terms prescrib
P.d by Rachel. 

upon a 11etition alleging that the prosecu
tion stems e.rclusirely from the petition
ers' [exercise of a Federally protected 
equal civil right]. * * * The 11resent 
case, however, is fa r different." City of 
Greenwood, Miss. v. Peacock, 384 U.S. at 
824--S:25, 86 S.Ct. at 1811, 16 L.Ed.2d at 
055 (emphasis added) . 

In Rachel the Court does not once refer 
to the petitioners' allegations regarding 
the motives for the JJrosecution without 
employing such terms as '·exclusively" 
and '·solely." ··The removal petition may 
fairly be read to allege that the defend
ants will be brought to trial solely as the 
result of peaceful attempts to obtain serv
ice at places of public aecommodation." 
384 U.S. at i93, SG S.Ct. at 1700, 1G 
L.Ed.2d at 93-! (emphasis added). Fol
lowing remand the petitio n e rs were to be 
given the "opportunity to establish thnt 
they were ordered to leave the restauran t 
facilities solely for racial reasons." 384 
U.S. at 805, 86 S.Ct. at 1797, 16 L.Ed. 
2d at 941 (emphasis added). " If service 
was denied for other reasons, no case for 
removal has been made out." 384 U.S. 
at 807, 86 S.Ct. at 1800, 16 L.Ed.2<l at 
943 (concurring opinion). 
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This interpretation of the opinion is 

reinforced by the Supreme Court's own 
characterization of the petitions in Pea
cock. "The fundamental claim in this 
case, then, is that a case for removal is 
made under § 1443(1 ) upon a petition 
alleging: (1) that the defendants were 
arrested by state officers and charged 
with various offenses under state law 
because they were Negroes or because 
they were engaged in helping Negroes 
assert their rights under federal equal 
civil rights laws, and that they are com
pletely innocent of the charges against 
them, or (2) that the defendants will be 
unable to obtain a fair trial in the state 
court. The basic di ff erence between this 
case and Rachel is thus im,rnediately ap
parent." 384 U.S. at 826, 86 S.Ct. at 
1811, 16 L.Ed.2d at 955-956 ( emphasis 
added). 

The "basic difference," as the Court 
then goes on to point out, is that (i ) the 
petitioners did not allege, either by in
voking an explicit Federal statute or by 
asserting facts to that effect, that they 

46. .. • • * no fede ra l la w confers an 
absolute right on pr i,·a te citizens-on 
ch·il r ights a ,lrnca tes. on :\"cg roes, or on 
nnybo<ly else-to. obstruct a 1,ublic 
stree t. to contribute to t l,e <lelin quency 
of :1 mino r. to <lri H a n au tomobile 
with out n license. or to bi te a police
ma n. 

:-;q L:::. :it K2G--'i2i. ,1; ~. Ct. at 1812, 
Jfi L.Ed.:!d at U;:iU. 

T hi s scnteuc-c had led 1n n11,· intc rprcte rn 
uf l'eacoc/; to concl ude tha t t he Su preme 
Court. uespi te tile pa insrakiu;: elabor ntion 
of remurn l c riterin in Rac/i e/, intended 
io limit the renw rnl rem ed y excl ush·cly to 
jtru.so·c·utir,ns in wl1icl1 t lH' <·nnduet cha rged 
" ' ,, r·-r i111i na / of f ense i, pr<>tf'• •ted by a 
!·', ,·r: 11 t·qna l <-i1·il ri;.: 1,ts la\\· (sec dis 

( l ....... j, ,11 i,[ tl1t· .. :0: t'O }il' of n,11du c·t ' ' tl ll•o ry, 
i11/ro I . lt plain ly uid not. 

\\.Iii!, • llolH· ,,f t l, e peti tiu1l! •rs in l' cacock 
!tau an "absolute rigl ,t " 10 liite a policc-
1nan, it is equally true tk1t "no fcue ral 
law [conferrcuJ an absolu te right" on 
Tl w111 :1s R achel to c:0111rnit the offense of 
ni minal trespass by rcfusin" to lenve the 
Jt rr mi ses of a p r i\'ate resta urant when 
rcqnested to do ~o. See note 45, ~uprn . 
!Ie did l1:1n an a bsolu te ri i:h t to refuse 
pe:i('efu ll y to flC'<J ui esce in a racially dis
.. r illl inato ry exdusiou :1nu to be· free of 
St:1te c rim inal prosecution resulting 011/y 

were being prosecuted exclusively be
cause of their previous exercise of Fed
eral equal civil rights,46 and ( ii) they 
did not allege that the conduct for which 
they were being prosecuted was immu
nized against prosecution by the terms 
of a specific statute providing for equal 
civil rights in terms of race.47 Of 
course, the petitioners in Rachel did. 

Rachel and Peacock Distinguished 

Peacock does not by implication over
rule Rachel. It does not limit the ap
plication of the reasoning in Rachel to 
racially discriminatory denials of restau
rant service in violation of the 1964 Civil 
Rights Act. What P eacock does hold, 
like Rachel, is that before a Federal 
Judge is asked to undertake the extraor
dinarily serious step of halting pending 
State criminal prosecutions he must be 
presented with the basis for a "clear pre
diction" that the defendant's Federally 
protected r ights will be denied by the 
very act of bringing him to trial in a 
State · court.4 • Initially the only possi-

from that refusal. But the nature of that 
ri ght depend s upon th e reason for the 
1,rosecution, not simply upon the char
acter of the conduct c-hargeu to be crimi
nal. Rucl1cl' s a llega ti ons still would have 
bN•n suffident if. absent n criminal tres
]lass sta tute, tli r JiOli, ·e had tl cc:itled to encl 
liis s it-in by fa lsely chargin::; him with 
:rn ned robbery . 

47 . ·· * • • no federal law confers im
munity from sta te prosecution on such 
c:harges." 

384 U.S. at S2i, 86 S.Ct. at J812. 1G 
L.Ed.2d at 95G. 

48 . 'Tnder § 1-1-1 ::l( l ) . th e dn,licntiou of the 
defendant' s federal r igltts is left to the 
st:1 te courts cxc·c pt in t he rare situa tions 
wh ere it r·an be l'! ca rly predicted by 
reason of the opcrntion of a per\'aSi\'e 
a rHl ex11licit s tate o r fcucral law that 
those ri ghts will inc\'itably be ,lcnieJ by 
the very net of bringing the ,lefendnnt 
to trial in tire state court.' ' 

Citr of Greenwoo,I, l\Iiss. ,·. Pea1.:ock, 38-1 
L.S. at 828, SG S.Ct. at 1812, 16 L.Ed. 
2<l at 957. 

'I'he phrase " perrnsiYe and explicit state 
or federal law· • is perl,aps somewhat mis
lca,ling in thi s context. H owe,·er. '·state 
law " obYiously refers to the sort of l::iw 
~ufficient to support remo,·al under the 
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ble bas is for that forecast are the allega
tions in the removal petition. In Rachel 
those allegations were sufficient to in
voke F ederal civil ri ghts r emoval j ur is
diction. In Peacock they were not. 

On this theory the Supreme Court's 
cryptic footnote r efe rence in P eacock to 
the Voting Rights Act of 1965 (see note 
41 , supm ) still leaves the case eas ily dis
tinguishable fro m Rachel. Even if pri or 
to their arrests the petitioners had been 
engaged in protected voter r egistration 
act ivi ties they \vould nevertheless not au
tomatically invoke the Act-as Rachel 
had invoked the Civi l Rights Act of 1964 
-simply by assertin g that they had been 
arrested because of those activities and 
that the charges were false . The reason 
is obvious : the conduct charged as a 
criminal offense in P eacock was no t the 
conduct protected by the Voting Rights 
Act. 

By failing to allege, in substance, that 
they were being prosecuted exclusively 
for their voter registration activities. the 
petitioners in P eacock left open the possi
bility that they were also being prosecut
ed for criminal misconduct unnlated to 
the exercise of a Federally protected 
right.49 The defendant who is arrested 
and charged because he has bitten a po
liceman cannot escape criminal responsi 
bility for the act simply by contending 
that at the time he was encouraging 
voter registration, or that the arrest and 
prosecution are motivated, not simply 
by the bite, but also by the previous exer
cise of an equal civil right. Even a con-

St raude,·-Rii-es-l'otccrs doctrine (i. e. a 
law which by its operation or application 
unconstitutionally abridges the defend
ant's equal civil rights) . On the other 
hand. " federa l la w" refers to the kind of 
statute involvetl in Rachel (i. e. a statute 
that by its own terms prohibits the 11rose
cution of the defendant for conduct pro
tected under Federal law). 

49. Of course the second group of petitioners 
<lid allege that they were being proseeute,1 
s olely for vrotes ting " racial ,liscrimina
tion in Mississippi." But that conduct 
was not immunized against unwarranted 
crimina l prosecution under either the 1964 
Ol" 1965 civil rights laws. Its time did 
not come until the enactment of the pro-

ceded collateral infringement of a F ed
eral right dC:les not · pre\·ent the State 
from enforcin g its crimina l laws against 
specific types of conduct not immunized 
against prosecution by a "pervasive and 
explicit" F ederal law _;;o 

Likewi se, the fact that the charges are 
false may be of considerable evidentiary 
significance in the ul timate determina
ti on of the purpose underly in g- the ar
rest a nd pr osecution, as \\'Ould be the de
fendant's race, hi s p revious exercise of 
"equal civil ri ghts," the nenrness oi• r e
moteness of the a rrest in r elat ion to t he 
exe rcise of the right, and any number 
of other factors. But the absence of evi 
dence has nothing t o do with the ques
t ion of whether the petition has invoked 
the j urisd icti on of the Distr ict Cou rt by 
p roviding in i ts a llegations the basis for 
the "clea r pr ediction" r eq uired by 
R achel. The State may blunder in good 
faith . It may initiate crimina l prosecu
tions, even if through error the char ges 
are fa lse, for the purpose of enfo rcing 
its criminal law. What it may not do is 
to a rrest and charge a defendant solely 
because he has previously exercised a 
right to engage in conduct protected by 
Federal law against State criminal prose
cution. 

Of course, since the crucial issue is the 
motivation underlying the prosecution, 
nothing in either Rachel or P eacock rules 
out the possibility of removal rel ief even 
when the defendant is guilty of having 
committed a criminal offense not it
self immunized against prosecution. The 

vision we ('O ns idc r here, Title I of the 
Civil Rights Ac-t of lOG.';;, 18 1.7.S.C . .\. § 
:!45(b). 

50. ' ·Clea rly, the state a nd its subdi visions 
mar reasonably enforce their criminal 
laws. Often such valid enforcemen t may 
incidentally have an inhibiting or in
timi<lating effect upon the exercise of n 
protected right. Yet, the unfortunate 
incidental effect may not be grounds fo r 
se tting as ide or enjoining the otherwise 
justifiable enforcement of the valid 
criminal law."' 

L"nited States v. Leflore County, 5 Cir., 
1967, 371 F .2d 368, 371 ; see also 18 
U.S.C.A. § 245(c), quoted in the Cou rt 's 
opinion, sttpra. 
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Federal civil rights laws do not by their 
terms grant immunity from prosecution 
fo r all violations of State Jaw simply be
cause those violations occurred in con
j unction with the exercise of a Federal 
r ight. But they do grant broad immuni
ty against any prosecution motivated ex
clusively by a purpose to intimidate the 
defendant, whether guilty or not, because 
- and only because-he has exercised a 
Federally protected right. The removal 
statute, like the Federal injunction, pro
d des the means for invoking that im
munity.51 

Finally, since both Rachel and P eacock 
hinge on the prosecutori al motive alleged 
-or , in Peacock, not alleged-to support 
the claim for removal relief, there is no 
inherent necessity for the allegedly crimi-
1al misconduct underlying the prosecu
:ion to be either temporally or geograph
cally concurrent with the exercise of the 
?q ua] civil right. The issue under Ra.chel 
s why the defendant was arrested, not 
\·hen or where he was arrested, or what 
1e is charged with having done. The in
lividual who seeks nondiscriminatory ad
niss ion to a place of public accommoda
ion and then is arrested several miles 
r hours later on spurious charges ari s
ng solely from his prior exercise of a 
i'ederal ri ght is being "punished" in pre
isely the sense prohibited by the 1964 
'i\·i l Rights Act. The r emoval rem edy 

I . ~ce. e. g .. l"n itctl Stutes v. :\TcLcod, :, 
Ci r .. HJG7, 3 _;:; F.~d 734. 7-1-4 : 

" • * * c·nn· indication is th at the 
police mnue a rrests not to redress viola 
tions of tlt e la w. but simply to h:::.rass 
,·oti'ng wor.kcrs. l t is eommon kn owl
edge that tl,e police often o,·erlook vi o
lations of rclatiHly tri,·ial traffi c laws. 
narel.v if c,·c r do pcyl i1·e mount massil·c 
law c11for1-e11w11t <lri ,·cs to c radic:itc tl ,c 
sinful i,rac·ticP of ,] rivin;: witlt hurn1·1l 
out liec nsc-11latc li;d,ts. \\"hen thPy do 
so on the cve11in;: of a voter reg-istra ti on 
111ecting and, fortuitously of tou rsc. 
catch twenty-nine Xcgroes on tl1ei r way 
home from th nt meeting a nti no one 
cl~c. tlte infcrcnee of justifiable enforce
ment " • * loses much of its force. 
""ha t little fo ree is left is dissipated by 
the history of official obstruction of the 
voting n 'gisrrntion pror·css so clea rly c~-

may legitimately be invoked under such 
circumstances. 

Peacock-Rachel Considered
and Reconsidered 

At least one fact should now be clear: 
that "the right of removal of a state 
criminal prosecution has not been re
stricted by the Supreme Court to the 
small group of cases in which a state 
prosecution for trespass seeks to forbid 
the enjoyment of the right to equal ac
commodations guaranteed under Title II 
of the Civil Rights Act of 1964." What
ley v. City of Vidalia, 5 Cir. , 1968, 399 F. 
2d 521. Yet the two divergent judicial 
interpretations of Rachel and Peacock 
that emerged during the succeeding five 
years parted company on almost precisely 
that point-whether P eacock did restrict 
Rachel to its facts, rather than to the le
gal principles it prescribed. 

The first approach to interpreting Pea
cock, exemplified by deci sions of the Sec
ond,52 Third52 A and Fourth 53 Circuit!, 
and in a dissenting opinion by one of our 
own Judges,54 ma,y be c1aracterized as 
the "scope of conduct" theory. Essen
tially the reasoning is as follows: one of 
the major consi derations underlying the 
Supreme Court's rejection of an expan
sive inter pretation of the removal statute 
in Peacock was the necessity fo r avoid
ing a protracted evidentiary hearing in-

tabli s lt~tl in this rcro rtl. The on ly pur
p o.<·c 11·:1, to harass Yoting ,,·orkcrs-a 
purpO$C proscribed by the [Voting 
I'..ights A ct of 1965)." 

(Emphasis a,ldNl.) Cf. Dun can Y. Perez, 
:i Cir. , lfl71. -H5 F.2<l 557, cert. tlenie<l, 
404 l".~ . n~o. f)~ S.Ct. 282. 30 L.Etl.2tl 
~5-4 . 

52. Xcw York ,·. DaYi. , 2 Ci r .. 19G9, 411 
F.2t! 7:i<t. e<-rr. tlcnied, 3!10 r .~. 8:, C. !lO 
!->.Ct. lW, :.!4 L.Etl .2d 105. 

52 A . JI ill I'. 1 't·n11sylrnnia, 3 Cir., 1(17], 43fl 
F.'.!tl l OJG, 1· <· rt. deni ed, 40~ u .S. 985, 92 
:-5 .Ct. 445. 30 L.E d.2tl 370. 

53. :\'o rth Carol in a ,·. Hawkins, 4 Ci r. , 1900, 
3w F.2d 559, cert. denied, 385 U .S. 949, 
87 S.Ct. 322, 17 L.E<l.2d 227. 

54 . Ju<lge Gotlbohl. in Achtenberg '"· Mis
sissippi, G Ci r. , 1968, 393 F.2d 40 , 475. 
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qu1rmg into the prosecution's merit or 
lack of merit-in effect a trial of the de
fendant on State charges in a F ederal 
court. City of Greenwood, Miss. v. Pea
cock, 384 U.S. at 832-834, 86 S.Ct. at 
1814-1816, 16 L.Ed.2d at 959-961. Con
sequently, any interpretation of Peacock 
that suggests such an approach , such as 
the theory that the petitioner in a re
moval action may succeed if he alleges 
and proves a causal connect ion between 
his Federally protected activity and his 
prosecution, is probably incorrect. 

Instead, according to this reasoning, 
the defendant must allege and prove that 
the conduct charged to be a violation of 
Stat e law is immunized against prosecu
tion under the requisite "equal civil 
rights" law.5·3 This conclusion is sup
posedly compelled by the language in 
P eacock to the effect that the fals ity of 
the charges or the "corrupt denial" of 
the defendant's equal civil rights prior 
to trial is not enough, by itself, to sup
port removal (see note 30, supra), and 
by the fact that the petitioners in P ea
cock , unlike those in R achel, were charg
ed and prosecuted for conduct not itself 
immunized against prosecution by Fed
eral law. 

On the other hand, the Fifth Circuit 
has adopted what might best be described 

55. "The line [between Rachel and P eacock] 
is thus between prosecutions in which 
the conduct necessary to constitute the 
state offense is specifically protected by 
a federal equal rights statute under the 
circumstances alleged by the petitioner, 
and prosecutions where the only grounds 
for removal are that the charge is false 
and motivated by a desire to discourage 
the petitioner from exercising or to pen
alize him for having exercised a federal 
right." 

Xew York v. D avis, supra, note 52, 411 
F.2d at 754. See also Hill v. Pennsyl
vania and North Carolina v. Hawkins, 
supra, notes 52a and 53. 

56. This aspect of the case has an interest
ing sequel. Upon returning to her home 
in New York Miss Adickes filed a suit for 
damages under 42 U.S.C.A. § 1983, alleg
ing deprivations of Federal rights result
ing from the refusal of service and a pur
ported conspiracy between the store em-

. as a "causal relation" theory of P eacock, 
which entai ls a determination of whether 
the defendant's arrest and prosecutiori, 
even though ostensibly resulting from 
conduct entirely unrelated to the previous 
exercise of a Federally protected right, 
were ne\·ertheless motiva ted exclusively 
by conduct protected against State crimi
nal prosecution by Federal law. The 
occasion for this choice between compet
ing interpretations was Achtcnberg v. 
;.\Iiss issippi, supra, note 54. 

In Achtenberg the Court was confront
ed with allegations in a removal petition 
that "the prosecu tion's charges of vagran
cy were based exclusivelu on attempts 
by the appellants to exerc ise rights guar
anteed them under the 1964 Civi l Rights 
Act." 393 F.2d at 469 (emphasis added ). 
Four of the defendants had actually been 
arrested and charged while seeking ra
cially nondiscriminatory service at the 
public library in Hattiesburg, Mississ ip
pi. The fifth defendant, a white teacher 
named Sandra Adickes, was arrested sev
eral days earlier. She and several of her 
Negro friends had sought and were re
fused service at the library, after which 
they went to the local Kress store to eat 
lunch, where Miss Adickes was again re
fused service because she was accompa
nied by Negroes.56 Leaving the store, 

ployees and the police to effect her a rrest 
on a spurious charge of vagrancy. The 
District Court granted sum mary judg
ment fo r the defendant. and the Court 
of Appeals affirmed. In reversing, the 
Supreme Court pointed out that the plain
tiff "will be entitled to relief under § 1983 
if she can prove that a Kress employee, in 
the cou rse of employment, and a Hatties
burg policeman somehow reached an un
derstanding to deny l\Iiss Adickes service 
in the Kress store, or to cause her s11bse
q·ue11t arrest because she was a white per
son in the company of Negroes.'' Adickes 
v. S. H. Kress and Company, 1970, 398 
U.S. 144, 152, 90 S.Ct. 1598, 1605, 26 
L.Ed.2d 142, 151 (emphasis added). 

The Court nlso heh! that the 1ilnintiff 
was entitled to recover if she could prove 
" that Kress' refusal to serve her 1i;as 

motivated by [a] state-enforced custom 
[of racial segregation]. " 398 U.S . at 174, 
90 S.Ct. at 1617, 26 L .Ed .2d at 163 (em
phasis added). 
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Miss Adickes 
for vagrancy 
of it. 

was immediately arrested interpretation of Peacock is virtually 
on the sidewalk in front identical to that adopted by the Second, 

The Court found the affidavits of the 
petitioners were by themselves sufficient 
to support the allegation "that the con
duct which caused the arrest of these 
five persons under the vagrancy statutes 
* ·* .,:. was conduct which was clearly 
protected under the provisions of * * 
the Civil Rights Act of 1964." 393 F.2d 
at 4 7 4 ( emphasis added). Characteriz
ing the vagrancy law as a "convenient 
tag" attached to activities immunized by 
Federal law against criminal prosecution, 
the Court remanded with instructions to 
dismiss all of the charges. 

Judge Godbold concurred in this dis
position as to the charges against the 
four petitioners actually arrested inside 
the library, agreeing that "the use of 
the label 'vagrancy' in the charges 
against them instead of the label 'tres
pass' does not require a result different 
from Rachel." 393 F.2d at 476. How
ever, he dissented as to the case against 
Miss Adickes. Conceding that the Ya
grancy charge was "baseless and an un
sophisticated subterfuge," his reasoning 
was that Peacock had nevertheless spe
cifically held that allegations of ground
less charges, corrupt motiYes to deny 
Federal equal ci\·il ri ghts or an alleged 
prosrJecti,·e denial of a fair trial in State 
courts were insuffi cient to invoke re
mornl jurisdiction . He concluded that 
"an outrageous denial of federal rights 

· is not coterminous with a right to re
move under § 1443 ( 1 ). •·- "' * Close
ness or even concurrence is not the test
scope a·nd quality of conduct charged to 
he a violation of la\\·, measured against 
the fou r corners of conduct the exercise 
of which is guaranteed by the 1964 Act, 
is the test." Id. Thus, "charges are re
movable if quantitath·ely and qualita
tively they involve conduct coterminous 
with activity protected under the Civil 
Rights Act." 393 F.2d at 477. This 

.\Iiss Adi<:kcs, nppnrentl)· 11 politically 
adi \'C . ort , wns suu~cqucntly ii;i,·ol\'ed in 
another rittempt to in\'oke remo\'a} juris
diction. It fail ed. Sec :'sew York v. 

Third and Fourth Circuits ( see note 55, 
supra). 

Inadequacy of the "Scope of 
Conduct" Theory 

At this point I actually need do no 
more than point out that the "causal con
nection" test prescribed by Achtenb-erg 
is still the law in this Circuit and that 
we are bound to follow it in the present 
case. However, in view of the fact that 
our adopted interpretation of Peacock is 
contrary to the conclusions reached by at 
least three other circuits, I feel com
pelled to state my reasons for belie,1ing 
that the "causal connection" approach 
is the correct one. 

In the first place the most obvious; dif
ficulty with the "scope of conduct" test 
is that it completely nullifies the reason
ing in Rachel. There the ·Supreme Cmu-t 
held that State criminal prosecutions 
are ·subject •to removal if the defendant 
alleges and pro,·es that the exclusive p-ur
pose of the proceedings is to "punish" 
him for conduct immunized by Federal 
law against "attempted punishment~" 
Under such circumstances the very pen
dency of the prosecutions enables a Fed
eral court to make the "clear prediction" 
that the defendant's equal cidl right s 
will be denied by the very act of bring
ing him to trial. The punitive conse
quences of such prosecutions are not al
leviated simply because the defendant is 
maliciously charged with allegedly unre
lated criminal mi sconduct rather than 
the acts protected by Federal law. The 
result in either case is the same: imper
missible State interference with the ex
ercise of rights Congress has immunized 
against intimidation. 

In the second place the "scope of con
duct" approach permits effectiYe vindi
cation of Federal rights through the re
moval remedy to be effortlessly circum-

Horelick, 2 Cir.,. lOiO, 424 F.2d G9i, cert. 
clenied, 398 l1.~. !139, 90 S.Ct. 1839, 2G 
L.E,1.2d 2i3. 
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navigated by the simple expedient of 
holding the spurious arrest in abeyance 
until after the right has been exercised 
and the innocent defendant has begun 
to engage in "unprotected activity." Un
der such a standard it would not be at all 
difficult to imagine the spectacle of a 
Thomas Rachel or a Sandra Adickes. 
cowering inside the sheltered sanctity of 
the restaurant or public library in the 
exercise of Federally protected rights, 
yet afraid to step outside into the arms 
of police officers waiting around the 
corner with trumped-up charges of va
grancy, bigamy or second-degree mur
der. An interpretation of Peacock en
tailing such consequences carries its own 
refutation. 

In the third place the argument that 
the distinction between Rachel and Pea
cock lies in the scope of the evidentiary 
hearing necessary to determine whether 
Federal rights have been violated by 
State criminal prosecutions overlooks en
tirely the fact that in either case the 

57. See, e. g., City of Baton Rouge v. Doug
las. 5 Cir., 1971, 416 F.2d 874. There 
a <lefenrl:mt charged in a Louisiana State 
court with the offense of disorderly ron
duct alleged that his a rrest nnd prosecu
tion arose exclusively from his attempts 
to secure nondisrriminntory se rvice at a 
restaurant subject to the Civil nights .\ ct 
of 1964. The manager had refused ad
mission. allegedly because the ,lefendanr 
was not wearing a coat and tie, a lthough 
severql white patrons were also not wenr• 
ing coats and ties. Douglas cnlled the 
police and demanded their help in securing 
service. Instead he was arrested. ,Ye 
remanded to the District Court for a full 
evidentiary hearing. 

See also Walker v. Georgia, 5 Cir., 1969. 
405 F.2d 1191, where the defendant's a t
tempt to secure service led to a charge of 
a ssault. We r emanded for n<ldition nl find
ings by the District Court after pointing 
out that the victims of the petitioner's al
leged assault " just happene,1 to be a rme,1 
with a pistol and blackjack." 405 F .2<1 
at 1192. And see Wyche v. Louisiann, 
5 Cir., 1967, 394 F.2d 927. 

58. See. e. g., New York v. Da vis. supra, 
note 52: 

"The distinction thus made by the 
[Supreme] Court [in Rachel and P ea
cock] is responsive to the proper work-

ultimate issue is the same-the motiva
tion for the proceedings. Arrests and 
prosecutions arising from peaceful at
tempts to gain sen·ice in places of pub
lic accommodation (as in Rachel) do not 
automatically entitle a defenda nt to re
move his case to a Federal cou rt. The 
petitioner must still allege and prove 
that he was arre:-itcd and pro;;ecutcd only 
because of that atte~pt and that hi s ef
forts were thwarted onlu because he was 
a Negro. Resolving such issues re
quires a factual inquiry no less exten
sive than that needed to determine 
whether prosecutions for "unprotected" 
conduct are merely smokescreens for an 
officially sanctioned depriYation of Fed
eral rights.57 

In the fourth place any argument in 
support of the "scope of cond uct" in
terpretation that suggests Peacock in
tended to limit Rachel to its facts as part 
of a compromise between the competing 
demands of Federalism and the vindic:l
tion of individual civil rights -~8 complete-

ing of our federal s,·stcm. • • • It b 
undes irable, C~I><'ci:111.,· with respect to 
criminal prosecutions. that a rcmovnl 
statute shonl,l ref]ui re a preliminar,· 
trial in the federal c·o urt of the issue of 
removability * * •: arn id:rn<·e of 
this was one of tit,, purposes of th <' 
8tra111ler-Uir('.f reading of the prede
cessor of § 1-H3(1) . \\'Iii le l?achd ,loes 
entail in some instan c,•s a trial pr<'
liminary to the ,1 .. re rnii11:1tion of fe• l<'r:tl 
ju ris<liction, this is on whnt the Cou rt 
evidently considere,l to be a rather nar
row issue, whether the condul't charged 
is within the a rea with,lrawn by the 
fe<lerul s tntute from the nmbit of allow
able state proserution-not, ns is here 
pro11ose, l, on the wry question thnt is 
t he subject of the s tate l' riminal ehnrgc. 
The S u11reme Court hns dcte rm ine,1 that 
neither the langunge nor the hi s tory of 
~ 1443 ( 1) supports a <-onc·lusion that 
Congress meant to disrupt so rndically 
the crimin al processes of the fifty states 
and to impose so c:onsi<lernble n bur1lcn 
on the federal c·on rts th ronghout the 
nation ." 

411 F .2d at 75-1-7:35. 
This analys is involves both nn incon

sistency and a misapprehension. The in
consistency lies in assuming that only con
duct charged as a criminal offense "is 
within the area withrlrnwn hy the fe<lernl 
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Jv disregards the fact that equivalent 
limitations have not been imposed on an 
c\·en broader Federal remedy-the grant
ing of in junctive relief against pending 
State criminal prosecutions brought in 
bad faith solely for purposes of harass
ing the defendant's exercise of a Fed
eral const itutional or statutory right.59 

It is hardly plausible to contend that 
Peacock prescribes a policy of non-inter
ference by way of removal under cir
cumstances that would entitle the de
fe ndant to an injunction. 

Finally the "scope of conduct" test im
plies, as a practical matter, that the Fed
eral civil rights removal remedy is no 
remedy at all, except under precisely the 
circumstances that existed in Ra,ehel. 
No matter how plain the fact on the un
disputed evidence that the defendant is 
"denied or cannot enforce" in State 
courts a right under a specific Federal 
statu te providing for equal civil rights in 
terms of race-the standard for removal 
prescribed by Rachel-he still will be 
unable to vindicate that right under § 

statute from th e runhit of nllownblc s t :ire 
prose<: tH1011... '1'1,e HlG-t an,! l!)(i., C'i ,·ii 
Righ ts A <· ts nrnl the \'oti ng Rights .\('{ 
of 196G proh ibit not nw rC'ly OJl<'ll and o b-
1·io11s offi <: i:il li a r:i ~sment but all :1 ct ua l 
or anr 111pt• ·<l intP rfrrrn,·L•s with t l1e r xp1·-
1·isl' of F ,•<lr r:11 r igl ,ts p rotec·tr•d un,Jr r t hos<• 
st:itntPs. n·g:1 rdlPss uf will'! l1t• r rl ,e l <·<·l1-
n iqtH' is u,· ,,r t or (·l:111dt·:--ti11t•. di r (~<·t or 
indi l'(•t· t. il!l111,·d i:1TP or r r111ot<'. ;-;pu ri ous 
nrrc-s ts nnd 1,i·o,,·c:uti<111s <ll•S i!;neol t o eff e<:t 
tha t pu rp,,se arr no lr·ss ill Pga l s impl,1· lw -
1·:1t1se tl 1l'.I' ostrnsil,ly :uisl· frorn u n n•la t ed 
ncti1·iti es. 

T hr 111is:qq, n •lit•nsim1 :i ri"'' frol!l tl ,r 
mist:1,!«•11 a,snlll pti un tk1t ~111 ~· :ll l l' 1'11:7t ive 
illtf' l°Jlfl•t a tioll qf J\ •n,·,,r·J,· lH•1•1"..:~it :1 t C'~ a 

,k1 1• r 111i1i :1ti 11 11 of ll lt' il, ·f, 11il :u1t
0

:-- gui1t u r 
inn u,· ,·11 1·<·. l t do(•s not . .\ flisrr i<-t .T U<lge 
dot•s not t ry tl,r issu,• uf t l1t' J><•ti ti one r' s 
guil t in :i n•11HJl' :1 I :l!'tion. no 1111 ,i·,, th an 
li e must tl l'IPrmi nc th e i,:uilt o r in nore n< ·e 
nf a d C' f C" n'1 :1 11 t Sf't- kin g- injun c-r ive rel ie f 
agn in s r :tllPge<l bnd-f:tith prosc•, ·ution . All 
he ner d do in both cnses is s implr to <l e
t crmine on the basis of the a vnilnbl e eYi-
1lenr·e before him , i11r· /11di11y the s uffi r iency 
qf the p1•i •h •1H·P to sup port :1 conl' ic tion. 
whethe r t li e al l<·i;a t ions a re tru e. See note 
'i i , inf .-a : d . C'nm erun " · .Tolmson , 1008, 
390 i- .S . Gll . . '<~ :-- .Ct . 1335. 20 L .E,1.2,1 
182. 
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1443(1) unless he was, in effect, charged 
for exercising it. I think that r~sult 
is clearly inconsistent with the terms of 
the removal statute itself. 

The Significance of Younger v. Harris 

Probably the most compelling reason 
for rejecting the "scope of conduct" in
terpretation of Pea,eock, however, is pro
vided by an analysis of the parallel rem
edy of Federal injunctive relief against 
pending State criminal prosecutions. In 
a series of opinions clarifying its earlier 
decision in Dombrowski (see note 59, 
supra ) the Supreme Court has reaf
firmed the long-established principle 
that as a prerequisite for an injunction 
the defendant must allege and prove ir
reparable injury in the form of .. special 
circumstances," such as facts establish
ing that the criminal proceedings have 
been initiated in bad faith or:ily for the 
purpose of harassing and intimidating 
the exercise of a constitutional right.60 

On _the oth~r hand the Court has also 
clearly spelled out those circumstances 

59 . Sec Dombrowski v. Pfister. 1905, 380 
l'. S. 47H. 85 S.C' t. 1116, H L.Ed.2<l. 22 
and tl, e dis, ·u ss ion of Younger "- H arris 
:rnd r·om pnnion ,·ases. i 11fra . 

60. Younger , ·. H a r ri s. Hl7l. 401 LS. 3 7. 
fl1 :- .Ct. 7-rn . :.!7 L.E,l. 2<l GCif\: Samuel.<: , ·. 
~Ia. ·k,·11. Hl71. 4111 LS. G6. !l1 !-- .C't. 76 4. 
2 7 L.E,1.'..!d t;.-.; ,-.; : Hoyle ,·. Lan,lr.,·. 107 1 . 
+()] LS. 77 . fll S .<.'t. 75S. 27 L.Ecl.2 ,1 
()f)(i: Pl·rez ,·. I.Ptl r smn , 1971. -!01 r.s. 
.<.;::?, 91 8.Ct. Ci7+. 27 L .E,1.2,l 701: Dpmn 
1· . St ein . lfl71, 401 C .S . :.!00, !ll S .C't . 
7G9. 27 L.E,1.2<l 7S1 : Ryrne ,·. K:ir:1leri". 
H>71. 401 l', ;-;, 21G, fll S .C' t. 777. '.!7 L.E< I. 
2d 792. 

F P<I L•r:11 ,·011rts s hould rl' fns<· "to int<•r
fL"n· wi t l1 ur l' l11bar r :1ss tl,n:a t l'lll'd pro<.-e.•d· 
ings in s tat <' r·ou r ts s:1 1·e in those CX<..'<' 1>

rio11 nl c-:Jsl's w lii <: li C':1 ll fo r t he interJlO"i
t ion of :i eou rt of eq uity to p re,,e n t 
irrepa rable injury wh ic.: h is ,·1 .-ar a n <l im-
1ninen t . * • * X o p e rson is inuuun e 
from prose .. ut iou in goo d f"ith for h is 
nlll'gell criminal acts." Douglas v. ('ity 

of ,J eann ette, 19-!3. 31!) rx 157, 1.f.3. 
(i3 S.Ct. S77. SSl , ,<i.7 L.E,1 . 1324. 13'2!:i 
(emphnsis :1 ,l<lr d ) : d . Ex pa r te Youn~. 
JHO.'s, 209 1·. ~- 123. 2,._ S .C't . 441 , 52 L .Etl. 
71-! . See nlso Hu,lson v. \Yanick, 5 C'i r .. 
1971, 444 F.2<1 218 ; Jnckson ,·. Dobhs, 
5 C ir., 1971, 442 F .2d 92S; Go r<lon "· 
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that, by themselves, are not sufficient 
to justify anticipatory relief from a Fed
eral court. The considerations relevant 
here, while not precisely identical to 
those involved in Rachel and Peacock_. are 
nevertheless remarkably similar. 61 

For example, mere allegations that 
the criminal statute under which the de
fendant is being prosecuted is vague and 
overbroad, or that its enfo rcement has 
a "chilling effect" on the exercise of 
particular constitutional rights, do not 
show the requisite irreparable injury, 
since they provide no basis whateve1· for 
the assumption that the statute is being 
applied in an unconstitutional manner or 
that the State courts would sanction 
such an application. Likewise , even a 
showing that the State has incidentally 
abridged constitutional rights in pur
suit of the legitimate objective of en
forcing the criminal law is not enough.62 

Due regard for maintaining intact the 
principles of Federalism and comity re
quires that the ultimate correction of 

Lamlrieu, 5 Ci r., 1971, -H2 F.2,I 92fi: 
Star-Satellite. Inc. v. Rosetti, 5 Cir .. 1971. 
441 F.2d 650; Peoples v. City of Birming
ham, 5 Cir .. 1971. 440 F.2d 13.52; Thevis 
v. i\Ioore, 5 Cir .. 1971, 4-W F .2,1 1350: 
Gornto v. Thomas. 5 Cir., Hl71. 430 F.2,I 
1406. 

61. There is something of more than passing 
signifirnnre in the fnd thnt :\fr. ,Justice 
Stewart's opinion for the Co urt in P ea
cock suggests injunctive relief as a pos-
11ible alternative to the civil rights re
movnl remedy, 384 U.S, at 829. 86 S.Ct. 
at 1813, 16 L.E<l.2d at 057, while his 
subsequent concurrence in J:ounger inti
mates that the rationale underlying the 
denial of anticipatory relief absent a show
ing of "offirial In wlessness'' ran not be 
extender! to situations in which the il
legitimacy of the State's action hns been 
proven. "In such rircumstances the rea
sons of policy for ,leferring to state ad
judication are outweighed by the injury 
flowing from the very bringing of the 
state 11rocee<lings, by the 11erversion of the 
very process which is supposed to pro
vide• vindication, and by the need for 
speedy a nil effective action to prote<ct fed
eral rights." 401 U.S. at 56, 91 S.Ct. 
at 757, 27 L.Ed.2<l at 682. Immediately 
following this statement :\Ir, Justice Stew
art cites Rachel. 

those wrongs be left to the State courts 
or, upon their default, by the Supreme 
Court. There is simply no place in a 
Federal system for the a priori presump
tion that Federal Judges a re more in
clined or better able tha n State Judges 
to carry out the dictates of the Constitu
tion.6~ 

Even if it is gr:rnted that a State's 
enfo rcement of its criminal laws is taint
ed by an ignoble .purpo::;c , the human 
frailties of the agents for enforcement 
- police officers and prosecutors-do not 
automatically insulate against criminal 
prosecution those who ha \·e broken the 
law. Historically the dual responsibili
ties of enforcing the law and protectin g 
individual ri ghts ha\·e rem ained primar
ily with the States . The difficu lt and 
progressively burdensome task of ef
fectively carrying out these responsibil
ities could not be accomplished if the 
States' good-faith efforts were to be pe
riodically disrupted by Federal courts 
whenHer the defendant can disco\'er anrl 

Compan' t he simil:1r r"nsnnin_g in !'l'f1-

r-or-/.·, notP 4,'-1, RIIJ>rn. 

62. Thus a defendant wh0s,• :1ntidpate,I 
<·riminnl proser•ution may rest upon e\'i
cl ence illegnlly seized in viol:1tion of the 
Fourth Amendment is not entitle,] to 
Fecleral injunr·ti\'e relief ag:1inst sur·h 
prosccntion merely becnnse he can allege 
nrnl prove that any resultin1,: <:o n\'ir·tion 
woulcl be constitutionally infirm. "Dom
bro,,·R ki confirmed the wPll-establii<hecl 
principle that constitutional clefenses to 
a state criminal charge must be initinlly 
teste,l in state rather thnn in federal 
courts ." Prrez v. Ledesma , 1!)71. 401 
l".S. n t 117, 01 S.Ct. at 6-93. 27 L.Ed.2il 
at 72-t (concurring opinion of Brennan. 
,J.); Stefanelli v. Minnnl, 1051. 3-t2 t:.S. 
117, 72 S.Ct. 118, 96 L.E,l. 13S: Donglas 
v. City of Jeannette. s11J)ra. 

Compare the similar reasoning in Pea
cock, note 30, supra. 

63. Cf. City of Greenwood. :\!iss . "· l'<':t• ·o<'k, 
384 lJ.S. at 828. 86 ::i.Ct. nt 1!'12, 16 
L.Etl.2tl at 957: "The civil rights removal 
statute ,loes not require nncl cloes not 
permit the judges of the fc, lernl cou rts 
to put their brethren of the stntc juclici
ary on trial." 
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bring forth a constitutional defect in the 
preliminary proceedings, or can allege 
and prove that those prosecuting him are 
not absolutely pure of heart. Younger 
and its compan ions thus recognize and 
give effect to the indisputably sound 
proposition that ordinarily the vindica
tion of a criminal defendant's constitu
tional rights must initially be left to the 
State courts. 

But the Young er cases also explicitly 
recognize that there are nevertheless ex
traordinary circumstances in which the 
usually persuasive considerations of com
ity and a proper regard for the primacy 
of State courts in our Federal system 
have no place. A State can have no legit
imate interest in prosecuting citizens on 
spurious charges merely for the purpose 
of harassing and intimidating the exer
cise of a Federal right. On the other 
hand, those subjected to such prosecu
tions (and others who may be threatened 
with them ) have a paramount interest, 
not merely in gaining ultimate acquittal 
in a criminal proeeeding, but in never 
being brought to trial at al l. In such 
circumstances there is no necessity fo r 
weighing State against individual inter
ests. In all respects the balance is in 
favor of the indiYidual and against the 
State "when a State, under the pretext 
of preserYing -la\\' and order uses local 
laws, valid on the ir face. to harass and 
punish citizens for the exercise of their 
constitutional rights or federally protect
ed .statutory rights." Cox \'. Louisiana, 
5 Cir. , 1965, 348 F.2d 750, 752. 

The Young er sextet therefore explicit
ly sanctions an ticipatory Federal relief 
when the defendant can allege and prove 
that the prosecution has been instituted 
in bad faith for purposes of harassment, 

64. See J usti<·e nrennan's ('oncu rring opin
ion in I'<'l"e:, 401 r.~. at 1] ,'l :i nd n. 1, 91 
S.Ct. at G93-u94. '.!7 L.E,1.2d :it 724-725. 
riting our uecision in Achte11b<'r11, sup ra., · 
:m,l Cam<'ron v. ,Tohnson, l!l6, . 390 u.S. 
Gl J. RS ~.f't . )33:i. 20 L.Ed.2,1 l ,'i2. For 
exa1n11lcs of the ju<l icia l inte rpretation 
and appli<·ation of t be "h:Hl faith-Jiaras,
ment'' ~t,inilartl. Sl'C Duncan Y. P erez. 
5 Cir .. ] 971. 443 F.2<1 557, <"e rt. ,lenied. 
~(}.j r·x U.JO. fl'.! S.C'r 2S2, :x1 L.Eu.2, l 

rather than in good faith for the purpose 
of enforcing State criminal laws. The 
counterargument that the defendant will 
ultimately prevail at his trial if he is 
innocent carries no weight at all in that 
case, because the very pendency of the 
prosecution entails the deprivation of a 
Federal right-the right to pursue in a 
lawful manner the freedom guaranteed 
by the Constitution without being re
quired as a precondition to defend 
against an illegitimate criminal charge. 
When Federal Judges grant such relief 
they do not by implication cast asper
sions at their brethren on the State 
bench. Extraordinary circumstances re
quire extraordinary relief. Time is of 
the essence, and in order to obviate the 
intimidatory effects of the spurious pro
ceedings they must be stopped at once, 
not several weeks, months or years after 
they are initiated. "Accordingly, in this 
context a [Federal] civil suit is an ap
propriate means to cut short the uncon
stitutional state prosi'cution." Perez v. 
Ledesm2, 401 U.S. at 118, 91 S.Ct. at 694, 
27 L.Ed.2d at 725 ( concurring opinion of 
Brennan, J. ). 

Like the philosophy of Younger itself, 
the logic of the "special circumstances" 
exception is vi rtually indi sputable. The 
same irrefutable logic applies to all rem
edies for the deprivation of F ederal 
rights by means of illicit State criminal 
proceedings, including the exercise of 
civil rights removal jurisdiction under § 
1443 ( 1) . The fundamental consideration 
-the purpose underlying the prosecu
tions-is the same. "Bad faith" and 
"harassment" are merely shor thand lin
guistic conYeniences for describing a 
proceeding subject to interdiction by way 
of injunction,64 just as the phrase "de-

254; Gaines ,·. ;\frGraw, 5 Ci r.. 1971. 
•H5 F.2,1 393; Sheridan v. Ga rri son, 5 
Ci r., 19G..<l. 415 F .2u G99, cert. denic<l, 
1970, 396 U.S. 1040, 90 S.Ct. 685, 24 
L.Etl .2,1 685; Shaw ,.. Gnrrison. E .D. 
La .. 1971. 328 F.Supp. 390; cf. :\Iorrison 
v. lJa\'is. 5 Ci r .. ) 95S, 232 F.2u 102, ce rt . 
deni ed, 336 t: .S. 9GS, 78 S .Ct. JOOS. 
2 L .Eu.2d 1075; B rowder ,·. Gayle, ;\I.D. 
Ala. , 1956. 142 F.Snp]). 707. aff 'd. 352 
LS. 903. 77 S.Ct. J-1:,. J L.Etl.2tl 114. 



'' I 

' -

;I 

36 455 FEDERAL REPORTER, 2d SERIES 

nied or cannot enforce" in § 1443(1 ) 
denotes a situation in which removal 
relief may be appropriate. In both cases 
the issue of paramount importance is 
whether the defendant is being deprived 
of a F ederal right beneath the veneer of 
a legitimate criminal prosecution, not 
whether he is charged with off enses or 
conduct tha t are not themseh·es protect
ed. 

Congress has provided the remedy for 
those deprived of F ederal ri ghts because 
of their race. We can not assume that 
the Supreme Court has somehow conclud
ed that those rights are less deserving 
of protection than the r ights of all citi
zens safeguarded by the Federal injunc
tion. 

Whatl ey 

The "scope of conduct" interpretation 
of P eacock cannot, therefore, be recon
ciled with Rachel. Of course the pri
mary ( if not the only ) r eason why its 
proponents have adopted it is that they 
cannot reconcile the "causal connection" 
approach with P eacock. We have accom
plished this feat in Whatley v. City of 
Vidalia, 5 Cir., 1968, 399 F.2d 521, al
though for reasons I do not find wholly 
satisfactory. 

In Whatl ey the petitioners were ar
rested by city officials while allegedly 
engaged in peaceful activity designed to 
encourage voter registration, an activity 
they alleged was protected under 42 U.S. 
C.A. § 1973i (b).6S Of course this was 

65. The petitioners in Whatley apparently 
tlid not nllege thnt they were being prose
cuted exc/ii .~ ively as the result of their 
rnter registration activities. Howeve r. 
they clitl explicitly in voke the protective 
11rovisions of the Voting Rights Act, al
leging that their con,luc·t was " protected 
from prosecution·• untle r that s tatute. 399 
F .2,1 at 522. Ily im11lica tion this amount
etl to the allegation that they were being 
prosecute,! for exercising F ederally pro
tecte,l rights and for no other rca.~•rn. 

66. The Second Circuit has crosse<l swor<ls 
with the Fifth on the significance of this 
footnote in its elaboration of the "scope 
of con,lu~t" interpretation of Peacock,. · 

the subprovision of the 1%5 Voting 
Ri ghts Act so cryptical ly alluded to in a 
footnote in P eacock (see note 41, supra). 
Since P eacock had den ied removal relief 
to petitioners who had apparently been 
enga ged in similar activiti es. and s ince 
the Supreme Court had explicitly taken 
account of § 1973i (b ) . the question be
fore the Court in Whatl ey was, in effect, 
whether P ericnck was c0n rolli i!. 

The Court held that it was not. po int
ing out that the petiti"oncrs in Prr1cock 
had invoked as grounds for remova l re
lief in the Dist r ict Court only those pro
visions of § 1973 which prohibited at
tempted interference with in d i victuals 
"voting or attemptin g to \·ote." Since at 
that time the ne\v guarantees pro\· ided 
by the Voting Rights Act of 1965 had 
not been enacted, the Court concluded 
that "the protection of the proh ibitory 
language that is now in the statute was 
not, because it could not be, invoked by 
the movants in P ecicock. T he present 
movants a re not faced with this problem. 
Their remova l petition exp ressly a lleges ·
that they were engaged in acts which 
were protected by the new statute." 399 
F.2d a t 526. 

The reasoning of the Whatl e·u court 
was thus that the petitioners in P eacock 
were unable to allege deprivations of 
equal civil rights under the requisite 
"law providing for equal civil rights" 
in t erms of race and t hat, regardless of 
the footnote reference to the succeeding 
statute, the Supreme Court had denied 
relief solely on that ground.66 Quite ob-

··While we ,lo not <lisagree with thr re
cent der·ision in \\"hat ley * • • we 
cannot accept the view of the mnjor ity 
opinion that the P eacock r-ou rt did not 
take nccount of § 11 (b) of the \"ot ing 
Rights Act of 196,3, which was ena, ·ted 
s ubseque nt to initiation of th e stntP prose
f' Utions there sought to be remo1·ecl. ~Ir. 
Justice 8tewnrt. writing fo r the mnjoricy. 
refcrre,1 to [it] * * • nntl i\fr. Just ice 
Douglas ma,le it a principa l basis fo r tl,r 
dissent * • *." 
New York v. Davi s, 8!/71ra . note 52. -l ll 
F.'.!d at 754, n . 3. 

However, thnt Court su bsequentl y con
•·ede,1 that "citation in n footnote would 
bP. n rather r llipticn l wn _y to tlef"id e snr·h 
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\'iously this satisfactorily distinguishes 
Whatley from P ea,cock, since in Whatley 
the petitioners explicitly relied upon the 
provisions of § 1973i (b) , which the 
Court found to provide an immunity 
against prosecution even more broad 
than the equivalent immunity provided 
by the 1964 Civ!.l Rights Act. 

Unfortunately, while the reasoning in 
Whatley neatly side-steps Peacock, it 
slams head-on into Ra,chel, because there 
. the petitioners also did not explicitly "in
voke" the protective provision of the 
1964 Civil Rights Act. Like the Voting 
Rights Act in Peacock, it had not been 
enacted at the time the removal petition 
was filed. Nevertheless the Supreme 
Court held that Rachel's petition had al
leged grounds for removal because "it 
recites facts * * * that invoke ap
pl,ication of [the 1964 Civil Rights Act] 
on appeal." See note 35 , supra. In 
short, if Rachel were entitled to retro
active application of the 1964 Civil 
Rights Act to save his removal petition, 
it might seem that P eacock should also 
have been accorded similar ass istance in 
connection with the Voting Rights Act 
of 1965. 67 

The Adequacy of the "Causal Con
nect ion" Test 

If, then. 1973i (b) is an adequate stat
utory Yehicle for the exercise of removal 
jurisdiction-and, like the Court in 
R'hatley, I belieYe that it is- the only 
possible distinction between Rachel and 
Peacock (other than the untenable one 
already discussed in connection with the 
"scope of _conduct" test ) must lie in 
the "factual recitation" in th e removal 
petitions. In other words, after exclud 
ing the demonstrably unlikely hypothesis 
that the Supreme Court intended to limit 

:111 i111portnnt qu,·stion ' ' nn ,l l<'ft it open. 
;\ew York v. llorelkk. s111,ra , notr ii G, 
424 F .2tl nt 702-703, 11. 4 . 

67. Of C'oursc, thi s poin t might be refute,] 
hy the c-ontention tha t i ii <' Sup rernc Court. 
for n ' :1~ons kno\\'n only to i t~elf. deci,h-,1 
:1guin~t gil'ing rctro:1d ive . nppli<·:1ti.on to 
t he 19GG Act. HoweYe r. the discuss ion of 
th<' r r t ron,·t il·e npplic·:1rion of the 1904 Act 

removal jurisdiction exclusively to those 
circumstances in which the conduct actu
ally charged as a criminal offense is pro
tected by Federal law against prosecu
tion, there are logically only two possi
bilities remaining: either (i) § 1973i 
(b) is for some reason distinguishable 
from the statute found sufficient in 
Rachel (an unlikely possibility, since that 
distinction is rationally inexplicable) or 
( ii) the "factual recitations" in the Pea
cock petitions were simply insufficient 
to invoke removal jurisdiction under the 
terms prescribed by Rachel (as I have 
previously suggested). 

Judge Sobeloff of the Fourth Circuit 
has, reluctantly, adopted the first alter
native. "Since § 1971 did not contain 
the specific prohibition against state ac
tion that 'punish [ es] or attempts to pun
ish' present in Rachel the Court distin
guished voting rights cases from public 
accommodations cases, and refused to 
permit removal. Under this ipterpreta
tion of § 1971 (b) , which is binding upon 
me, I agree tha\ the present case must 
be held not entitled to removal." North 
Carolina v. Hawkins, supra, note 53, 365 
F.2d at 562-563 (concurring opinion). 

However, in the immediately preceding 
sentence he states that "in Peacock 
* * "" where the voting rights pro
Yisions of § 1971 were im·oked in sup
port of a removal claim, the Supreme 
Court held that 'no federal law confer s 
immunity from state prosecution [s]' 
growin g out of attempts to secure the 
right to vote." Id. at 562. As I have 
pointed out, however, that is not what 
the Supreme Court held at all. 

The Supreme Court simply held that 
the allegation;; of t he P eacock petitions 
were not sufficient to invoke civi l rights 
removal jurisdiction because, as r equired 

in H a mm ,·. City of Iloc:k Hill. 379 r.S. 
a t 31'.!-317, ,<,fi :-5 .Ct. :1 t 389-3fl '.!, 13 L .E ,l . 
2 <1 nt 305-308. coupkd wirlt t he c-om pl ete 
absence of any mention of tlt e rctronctiv
ity qu estion in P eacock , lends me to be
lieve rh nt the Supreme Court n<',·<' r ex
JJ} k itly c-ons itle red th <' probl em and s imply 
nssume <l thn t th l' lfl(i5 Act was nppli<'nble 
to contlll(•t thnt took pl ncc prior t o its 
ennctment. 
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by § 1443(1), they did not assert t hat 
the defendants were "denied or [could] 
not enforce" their equal civil rights in 
the State courts. They might have done 
this, theoretically, by invoking an ex
plicit Federal statute providing for equa l 
civil r ights in terms of race, but that 
statute ( the Voting Rights Act of 1965) 
had not been enacted when t hei r removal 
petition was fil ed in t he Distr ict Cou r t. 
Alte rnatively, they mi ght have asserted 
-as t he Rachel petition did- that the 
a r rests, cha r ges and prosecutions arose 
exclusively from conduct subsequently 
insula ted against criminal prosecution by 
a fortuitously enacted equal civil rights 
stat ute. But they did neither of these 
things. In effect, Peacock was dismissed 
for fa il ing to st ate a claim. 

Nor is t his interpretation shaken by 
t he otherwise universally acknowledged 
precept that pleadings in F ederal courts 
are to be liberally construed. As the 
Supreme Court has held for at least thi rty 
years-and as it certainly held in 
Rachel and P eacock-the policy . under
lying the removal statute is "one calling 
for the strict construction of such legis
lation . ..- Shamrock Oil & Gas Corp. v. 
Sheets, 1941, 313 U.S. 100, 108, 61 S.Ct. 
868, 872, 85 L.Ed. 1214, 1219 (emphasis 
added). By implication, that policy calls 
for strict construction of removal peti
tions as well. 

On this analysis of P eacock it is now 
clear that the "causal connection" ap
proach we adopted in Achtenberg is the 
correct one. Regardless of the physical 
and temporal immediacy or remoteness of 
the conduct charged as a criminal of
fense to the actual exercise of Federal 
equal civil rights, the petitioner in a re
moval action is entitled to relief if ( i) 
he alleges, either explicitly or by implica
tion, that criminal proceedings have been 
instituted against him exclusively be
cause he has previously participated in 
activities insulated against prosecution 
by a preemptive Federal statute pro
viding for equal civil rights in terms of 
race, and (ii) he proves those allegations. 
Under such circumstances a Federal court 
is provided with the basis for a "clear 

prediction" t hat by the \'ery fact of being 
bro ught to trial in a State court the de
fendant will be "denied or cannot 
enforce" his Federal rights. That is all 
that § 1443( 1), Rachel, and Peacock re
quire. 

Davis 

F or the foregoin g reasons I believe 
the decision in Whatley 's companion case, 
Davis \'. Alabama, 5 Cir .. 19G8, 399 F.2d 
527, was incorrect . T here the petitioner 
alleged that "the arrest a nd prosecution 
were being carried on tuith the sole pur
·pose and effect of harassing t he peti
tioner and of punishing him and others 
for, and deterring him and ot hers from 
* * * urging Negroes to register for 
voting · free of racial discriminat ion." 
399 F .2d at 528 (emphasis added ). 
Such conduct was clearl y immunized 
against State cr iminal prosecution under 
§ 1973i(b), as the Court had held in 

Whatley . 

However, t he Cour t had also held in 
Whatley t hat the distinction between that 
case and Peacock was that the defendants 
t here had explicitly invoked in thei r re
moval petition § 1973i ( b) , whi le the 
Peacock petitioners had been unable to 
invoke the same provision because it had 
not yet been enacted. T herefore, the 
Court in Davis reasoned that since the de
fendant relied on § 1971 's prohib ition 
against intimidation di rected against 
voting (rather than § 1973i(b)'s proscrip
tion of interference wit h t hose "urging 
or aiding" others to vote) " there was no 
explicit prohibition by a federal statute 
against the intimidation, threat or 
coercion which Davis contends was the 
basis of his arrest." 399 F .2d a t 528. 

The problem with thi s analysis is that 
it apparently overlooks the fac t that in 
Rachel the petitioners also did not ex
plicitly invoke the r elevant provisions 
of the 1964 Civil Rights Act but were 
nevertheless held to be ent itled to its pro
tection because their petition r ecited facts 
that invoked application of the Act on ap
peal. See note 35, supra. In Davis the 
petition likewise "recited facts" that in
voked application of § 1973i (b) , even 
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though the petitioner ostensibly relied on 
an altogether different statutory provi
sion. If Rachel was entitled to rely on 
the factual allegations in his petition to 
invoke the application of the 1964 Civil 
Rights Act, I believe that Davis was like
wise entitled to relief under the 1965 
Voting Rights Act on the basis of the al
legations in his petition. 

The Sufficiency of the Petition 

Beyond any doubt the removal peti
tion here meets the stringent criteria pre
scribed by Rachel and Peacock. In addi
tion to invoking the provisions of a 
specific Federal statute providing for 
equal civil rights in racial terms, it also 
explicitly negates any hypothesis that the 
alleged deprivation of equal civil rights 
resulted from legitimate efforts of the 
State of Mississippi to enforce otherwise 
valid criminal law.68 

The statute upon which the petitioners 
rely, 18 U.S.C.A. § 245, was enacted by 

68. Tlie perir iom•rs :1 1lege tlint nll of tli e 
· d1n rg<•s "li:l\"e 11 0 lins is in fa<-t nn,l h:in' 

- hccn effr<:tunt,·d sul<:ly :m u ex,-Jus iYe]y for 
rl, e purpose;; :111<! effect of de pri\"ing P<'· 
titioners 0f tl,eir FC'tl°erall~· prot_e<:tc ,l 
rights, i1u.:lt1tling by force or th ren t o r 
fo rce. punishing- , injuri ng, in timidntin;.:. 
:intl inte rfrring, or :1rtcrn}lti ng to puni sh. 
injure. i11ti1J1itl:1l f', :nHI int C' rferc w ith JIC· 
titio1ll'rs. :111,l th,· .-l:1ss of J)Crsons J1:Ir
ti<·i11atin~ in tit" ~imp~on ( 'ount ~· l:o,Y• 
c·ott auil dt•l1H•Tl~t l':1 t iuns. f, ,r tlie exc- 1·,·ise 
of tlil'ir rigl ,t, I"·:1.-l'full~· to prutest tli,-
1·rnnin:11ion :111 ,l in <·ondu<-t nnd ]1111,li c ize 
n lioycorr " ·1,i,·li s,·1•hs io remr,l.1· the' tle 
ninl of equal <'il·il ri;.:hts * * • whith 
nr:t idties are J1ru1,•1·1,•d hr 1S r-.s.r. ~ 

'.!45.'' ( .\ ]l)l . J "·) 

69 . ] ' nl,.L. !lfl- :..',.J . .',_:..' :-;1:11. ; :~; s,·1· also 
~.JiPJI. 7:21. !1111!1 C<in;: .. :.!d ~ t·~s. ( l!Hi7 1. 
l !l(i, 1· .:-; . (',. ,I,· f',,1.~. ,I.: .\d1 n i11 . \", ·"·,. 

"· 1\<17. 

70. lk.n>1l,l :iuy ,l,,111,r :-;1,11,• J)uli,·,· ufficf'rs 
w l,o. d1·pri1·,, 1·i1 iz,•ns of F1·ol,•r :1ll ;· Jlrtl· 
teded rigl>rs hy 111P:llls of false n n <'st. 
impr-i :-:ollm(1 11t and p r<,:--••,·utiun an· nc-ting
"nnder eolor ,,f l:tw. ·· t· nit<'d :o;r atPs Y. 
( 'ln~si,·, 1fl4 l. 313 L:-;. 2fl9, 3'.!G, 01 S.C't. 
1031. 1043. 8[i L.Ed . J368, 13S3: l\Ion roe 
,._ P:1JI(•. ]!)Gl . :'lf,i l'.S. J07. JS7. Sl 
:-;.Ct. .; ;:1. 4'- 1. ~, I..Ed.2d -HJ2. GO:i: 
.\n ,lpr~<,n ,-. \",.s,,, ,._ sJ1/1ra. 43.S F .2,1 nr 
J.',\, :,;,. t· nbo T olb(•rt v. Brng:111. ::i Cir .. 
lOil. -!51 F .2,1 1020. 

Congress as Title I of the Civil Rights 
Act of 1968.69 By its plain terms it pro
vides broad protection for numerous 
categories of specifically enumerated 
"Federally protected activities" and pro
hibits any attempt by force or threat of 
force, whether or not under color of law,70 

to injure, intimidate or interfere with 
any person for engaging or for having 
engaged in such activities.71 More pre
cisely the statute proscribes interference 
with any person "aiding or encouraging 
other persons to participate, without dis
crimination on account of race [or] color 
* -x- * in any of the benefits or 
activities" described, or similar inter
ference with any person participating 
"lawfully in speech or peaceful assembly 
opposing any denial of the opportunity to 
so participate." § 245(b) (5), note 25, 
supra. The activities of the 23 appellants 
in connection with the Mendenhall protest 
demonstrations fit precisely within this 
category. 72 

71. C'ompn r e th e lnn gunge of § 245 (b) with 
42 l'.S.C. .A. § '.!000:1-2 (c). the statute 
uti li zNl ns n Yehil·le for r emornl in 
Ha e-he/. Since "inju n ·. intim i,lntion o r 
inrcrfer<'n<·c'' hy ••forr·c or thrcnt of fon·e" 
is nt l(•nst tli e l ingu i~ti c· equi1·nlent of 
"punish.'' ~ 24:i(b) must likf' wisc pro l°i,lP 
an id('llti c·:11 basis for remornl. si n c-c .. ,m 
ir s f:wc. this langunge prohibits prosN·u
tion ' ' for th C' exercise or nttemptP,l exPr• 
c·ise of equal <-i1·il rights . Hnm1n ,·. City 
of Hrl<'k lli ll. IflG-!, 3i 9 l'.S. 30Ci. 311. 
.,.i :-; .Ct. 3,-:-1. ~:.'-fl. 13 L.E,l.2ol 30(1_ ,10-t. 

72 . :-; (•t' notes G antl 2G. s J1.pra : 

:-;1:.-riun (1 ) (CI : •·np plyin::: fur o r ,•n
jo~·iug employ m1·nr. or nny J)erqn1s1H' 
rl11•r1·of. h.1· an~· ng1•nc·;· of rh<' l" nirr,l 
:-;t:ir,·s :·• c·· \\" p demand l\l :11 ·k Em
plo~·t·1•s in r l1l' po,r offi<·c. FH.\ offi,-, .. 
.\ ~( ·~ uffi1·1 •. f(1<>ol !-ilillllJI u(fi,·t•, \\°t •lt:n,· 
offi,-,. * * •.. nntl " \\"r demand 
Blaeh 30'!r o,f <'lll}lloyet•s anti voti n ;:
llll' JllbPrs of tl, c Joe-al drnft bon r ,l. ") 
~ l'd ion (2) (.\ ) : " enrolling in o r nt
t<•ndin~ nny puhlit· ~wltoo l or pnhli,· 
,·ollrge :'' (" \\'e ,·:111 for c·ompl!'te sc-!1001 
desegregn tion.") 

8cction (2) (B) : " 11:1rr i, ·ipatin;; in o r 
e njoying nny benefit. s(• rl°i <:<', pridll'l!C'. 
progralll. fndlir~· o r a<:til"it y pro,·ide,l 
or ·n1lminisr r re, l by nny ~tatc or sub-
1lil"ision the reof; .. ('' \Ye ,le rn nnd rlrscg
r egate<l r ee rea tion nl facilities and Rl n<·k 

I 

!' 
;. 


	Withdrawal 1
	Withdrawal 2



