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PRESIDENTIAL RECORDS ACT OF 1978

THURSDAY, FEBRUARY 23, 1678

HouseE oF REPRESENTATIVES,
 GOVERNMENT IXFORMATION
- AxD Ixpivipvar RicHTS SUBCOMMITTEE
oF THE CoMMITTEE O GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
2203, Rayburn House Office Building, Hon. Richardson Preyer
(chairman of the subcommittee) presiding. ‘

Present: Representstives Richardson Preyer, Peter H. Kostmayer,
Ted Weiss, Paul N. McCloskey, Jr., Dan Quayle, and John N.
Erlenborn. :

Also present: Timothy H. Ingram, staff director; Edward J. Glei-
man, counsel; Euphon Metzger, secretary; Catherine Sands, minority
professional staff, Committee on Government Operations; and Harold
C. Relyea, Congressional Research Service, Library of Congress.

Mr. PreyEr. The subcommittee will come to order.

We are beginning consideration today of questions that have not

been adequately answered for nearly 200 years: When a President
‘eaves office, who owns his papers? And under what conditions should
they be made available to the public?
- When George Washington left office, he took his papers with him.
Presidents since then have generally continued this tradition and re-
moved the papers of their administrations, though the records were
produced at public cost and for public purpose.

The Presidential Libraries Act of 1955 authorized the Administrator
of the General Services Administration to aceept Presidential papers
for deposit, but subject to restrictions imposed by the donor.

The issue of Presidential papers is one of many that rose to public
consciousness as a result of Watergate. The agreement between then
General Services Administrator Arthur Sampson and former President
Nixon provided for the destruction of the White House tapes and

laced severe limitations on public access to the documents of the
ixon administration. '

Congress reacted and passed legislation to preserve the materials
and to increase their availability.

That legislation, which was upheld last year by the Supreme Court
after a challenge from President Nixon, applies only to the papers of
his administration, however. ~

I believe the time has come for Congress to establish a general
policy which would apply to the official papers of all Presidents,
assuring that they will be properly preserved and made readily avail-
able to the American public.

‘ 1)




'«

next 2 weeks is to receive testimony on the Presidential Papers Act of
1978, H.R. 10998, which I have introduced, and H.R. 11001, intro-
duced by Representatives Allen Ertel and John Brademas. Without
objection, we will include the text of these bills in the recor,

[The bills, H.R. 10998 and H.R. 11001, follow]

The purpose of today’s hearing and three others to follow duringz the




PRESIDENTIAL RECORDS ACT OF 1978

——

TUESDAY, FEBRUARY 28, 1878

HouseE or REPRESENTATIVES,
GoverNMENT INFORMATION
AxD Ixprvipvarn RiGHTs SUBCOMMITTEE
oF THE CoMMITTEE 0X GOVERNMENT OPERATIONS,
' Nashington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m., In room
2203, Raxburn House Office Building, Hon. Richardson Prever (chair-
man of the subcomrmttee) presiding

Present: Representatives Richard;on Preyer, Peter H. Kosimayer,
Paul N. McCloskey, and Dan Guayle.

Also present: Timothy H. Ingram, staff director; Edward J. Gletman,
counsel; Maura J. Flaherty, clerk; Catherine Sands, minority profes-
sional staff. Committee on Government Operations; and Harold C.
Relyea, Conzressional Research Service, Library of Congress.

Mr. Kost aYER [presiding]. The subcommittee will come to order.

I have a short opening statement which I will read.

Chairman Preyer has been detained by an executive session of the
Ethics Commrittee but he will join us shortly after 10 o’clock this
morning. :

- We continue today our hearings on the ownership and disposition
of Presidential papers.

~Last Thursday we heard from former White House <ounsel, Phiip
Buchen, Representatives Allen Ertel, of Pennsylvania, and John
Brademas, of Indiana. ‘

We have before us two bills, the Presidential Papers Act of 1978,
which Congressman Prever has introdueced, and H.R. 11001 introduced
by Representatives Ertel znd Brademas. :

Our questions are: When a President leaves office, who owns his
papers and under what conditions should they be made available to
the American people?

- Qur first witness this morning is Deputy Assistant Attorney Generel
Lawrence A. Hammond, of the Department of Justice.
Welcome, Mr. Hammond, do you have a prepared statement?

' Mr. Haamvoxp. I have with me this morning one of our attorney
advisers from the Office of Legal Counsel, Ms. Judy Wegner.

(87)
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I'm sorry that our statement was not available earlier. Counsel has
asked me that in light of the lact that it did just come up early this
n}xloming that T wo ahcad and read the entire text. I have agreed to do
that.

I appreciate this opportunity to present for your consideration the
~views ol the Department of Justice on the constitutional questions

raised by H.R. 10998, the “Presidential Fapers Act of 1978.” I would
like to preface my remarks in much the same way that Judge Carl
McGowan did inn his opinion for the three-judze distiict court in Nixon
v. Administrator. He acknowledged that there must necessarily
be an important difference between the role of a court in reviewing a
statutory enactinert which has not yet been implemented and in
reviewing the application of that law to the precise facts of individual
‘cases. He quoted, as I would like to, from the Supreme Court’s opinion
in Watson v. Buck, 313 U.S. 387, 1944, where the Court warned againsi
makinge judgments about statutory enactments in advance of their
application:

Passing upon the possible significance of the manifold provisions of a broad

statute in advance of offorts to apply the separate provisions is anualogous to

“rendering an advisory -opinion upon a statute or o deelaratory judgment upon
hypothetical case.

That admonition of restraint should anply with even greater force
when one is asked to comment on the constitutionality of a bill that
has no accompuanying legislative history to guide the reader through
the several quite serious and important constitutional interests affected
by the proposed legislation.

With these considerations in mind, we have approached the review
of H.R. 10995 with an eve toward identifying those matters that
deserve clarification mn order to avoul what might be serious con-

stitutional problems in the ultimate upplication of the statute, and to
identify those few problems wi.ich, in the Department’s view, would
call into question the constitutionality of this legislation prior to its
~application to particular cases.

Althougl:, as the following analysis of the bill will indicate, we be-
lieve that the congressional intent with regard to certain aspects of
the biil should be clarified and certain modifications adopted, it is
our conclusion thau the subject matter of this bill is well within the
province of Congress, that it deals with matters appropriate for
congressional concern, and that its underlying purposes may con-
stitutionally be achieved,

The bill has two principal aspects: First, it would reserve to the
United States ownership and control of defined Presidential records;
and, second, it would allow public access to such records, under
procedures modeled on those contained in the Freedom of Information
Act, immediately upon a Presilent’s departure from office and the

~completion of necessary archival processing. 1 will discuss each of
these aspects in turn.

First, I turn to the Government ownership question. The reservation
and retention of complete ownership, possession, and control of
Presidential records in the United States marks a significant cepacaure
from past piactice. Traditiona'ly, Presidents have been regarded as
possessing a property right in their papers, although a governmental
mterest in the reculation and disposition of such materials has also
been recognized. The Supreme (*ourt has expressly reserved judgment
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on the guestion whether, under existing law, legal title to such mate-
rials lies in the President. Since H.R. 10998 would have only prospec-
tive effect, however, that question would be avoided. Instead the
1ssue becomes whether Congress may properly declare the records of
future Presidents to be Government property. ,

It is well established that the work product of Government em-
ployees prepared at the direction of their employer or in the course
ol their duties is Government property. Should Congress choose to
extend this principle (o cover records prepared or received by the
President in the course of his duties, no substantial separation of
powers problems would, in our view, be raised.

The Supreme Court's opinion in :Nizon v. Administrator makes clear
that 1t 1s within the appropriete ambit of Congress pcwer to legislate
with respect to the preservation ol the historically valuable papers of
the Chiel Executive. Mr. Justice Poweli’s separate corcurrence in that
case makes the same point at somewhat greater length and concludes
that Congress power in this area is ‘“‘unquestionable.”

We think it follows that, at least insofar as declaring the President’s
official papers to he public property is concerned, Congress action
1s not subject to sertous challenge. _

Mr. Kostuayer. Mr. Hammond, let me interrupt for one second.
It i1s a lengthy statement. If 1t would be easier for you to summasrize
the remainder ol it, please feel {ree to «lo that. That will give us the
opgortunity to ask more questions.

AMr. Hamyoxn. I ean do that.

Mr. Kostymayer. Without objection, your entire written testimony
will be inserted in the record.

[See pp-. 108-133.]

Mr. Haxmyoxp. T think that with respect to the ownership question,
the additional questions that I think he-re to be addressed are: Have
you written the bill broadly enough to ¢xclude those papers that are
private in nature and those papers that would be protectable under
the first amendment privilege?

We think on its face that the private papers provision presents no
problem. The way that the bill is drafted takes care of that
appropriately.

Ve do see a problem with respeet to materials having to do with
the President’s participation in political affairs. The bill 1s drafted to
allow the President to exclude only those matters that deal with his
persor-al participation. We think it 1s reasonable to assume that a good
deal of 1aaterial may well come to the President, as the leader of his
national political party, that may only in the attenuated sense involve
his personal participetion. He may be asked or advised, for instance,
about the status of Democratic congressional campaigns across the
country. e may participate personally in noue or only a few of them.
We think that kind of material is still protected by the first amendment.

I would like to turn now to the access portions of the bill and, first,
to the procedural provisions that deal with record maintenance, and
recordkeeping. :

he bill as we read it requires the President to implement a system
of records managment and eontrol. It requires him to mnke sure that
things are adzquaiely recorded and appropriately maintained.

It should l:e plain that whenever the legislative branch imposes any
kind of requirment of this sort on the execuiive branch that someone
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is going to raise or could raise a separation of powers guestion. The
‘Supreme Court has fairly clearly now given us the framework for
analyzing those types of issues. The Court has embraced dJustice
Jackson’s concurrence in Youngstown Sheet and Tube v. Sawyer. It has
done so both in the United States v. Nizon, and in the more recent
csse involving the Administrator of GSA.

It seems to me that it is clear that Congress can legi "ite with
respect to the way papers are maintained so long as it ¢ €3 co in a
way that does not lead to disruptizn of the functioning of tlie executive
- branch.

I cannot tell you—no one in the Justice Department can tell you—if
these provisions would disrupt the functioning of the executive branch.
My personal view, frankly, is that it is very doubtful that they would.
I think that the way that the provisions are drafted is sensible. It
leaves a great (feal of discretion to the Executive to determine what is
adequate and what is appropriate. Drawn in that way, 1t seems to us
unlikely that a serious constitutional question could be raised with
respect. to that matter.

There is another procedural aspect of the bill that does raise in our
minds a greater guestion. That is the provision with respect to the
incumbent President gaining access to the papers of a former President.
As the bill is now drafted, it would require the Counselor to the
 President to state in writing in advance that the documents he seeks
~from the files of a former President are, first, not otherwise available;

~and, second, specifically defined. He has to say, apparently with some
precision, what document he needs. :

In the main I don’t think there would be a constitutional problem
with that but I can certainly conceive of cases in which a President
would need a set of files, would need them very quickly, and would
not be able to say with specificity which particular documents he
wants. He knows that the {ormer President had a file on the matter

~and, furthermore, he may not be able to say that it is definitely not
otherwise availab.e. He may just need that particular file at tnat
particular time.

I doubt that there was any intent here to prohibit the President
from having access under those circumstances. We simply suggested
that conceivably the language could be broadened somewhat to say
that the President would state in writing these things where reasonably
possible, or words to that effect.

The remaining access provisions of the bill establish a mechanism
for making Presidential papers available for public scrutiny. The bill
sets forth five categories of reasons why materials might not be
“disclosed. :

We think there are two sorts of problems raised by the access
provision and hoth of them are serious. The first one is with respect
to who controls the access. We presume that because the Archivist is
an employee of the executive branch, he serves under the Adminis-
trator of GSA who is an executiv? branch employee: We assume that
for those reascns that the sitting President would necessarily have
control over the activities of the Archivist.

‘There 1s a greater problem, however, with respect to the role to be
played by the { rmer President. If we read the bill correctly, the
Archivist may censult the former President but he is nov in any cir-
cumstances required to do so. There is no mechanism established under
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the bill whereby the former President would have knowledge in
advance and would have an opportunity, in particular cases, to say
- anything about disclosure. The view of the Supreme Court on this
- pomt is, I suppose, controlling.
- In Nizon v. Administrator the Court embraced the Solicitor Gen-
- eral’s statement that the privileges of the executive branch survived
~the period in which a President sits in office, that he does retain the
_authority to assert a privilege after he hes gone from ofhice. An oppor-
~tunity to do so, we think, has to be preserved. How that is done—I
think there ought to be broad flexibility there. The important point is
~that there has to be some opportunity for a former President to come
in and say, for a variety of reasons, that particular documents ought
‘not to be made public. 1t is necessary for him to have that right in
~ order, as the Court said in Nizon v. Administrator, to praserve tie
_confidentiality of executive branch communications—essentially the
“chilling effect” side of the Presidont’s privilege.
- He also would need to have that opportunity so that he could raise
_‘any first amendment or other privacy issues that were still alive after
“the screening process.
 Apart from tne question of who controls neccess, we have several
concerns about the standards set forth in the statutes themselves. The
first one 18 with respect to the confidentiality provision which I think
is subpart (b) of the hsting. s presently drawn, the confidentiality
requiremer.t deals only with matters perscnally presented to or docu-
ments personally prepare:d by the President. It does not extend—at
- least on 1ts face—to the confidential communications of those in the
- Executive Office and those on the President’s staff.

We think that it is clear that the privileges of the executive branch
extend beyond the nerson of the President and do extend te those who
are his close personal advisers. .\ statute which did not provide an
“opportunity for a President to object to the disclosure of documents
generatad by or enming to or from his personal advisers would be con-
stitutionally flawe:l. ; :

We have a second preblem with the confidentiality requirement and
mayba it is a matter of interpretation. As we read the provision there is
“not a taking into account of the need for the President to decline to
turn over materiai for, what I guess you would call, the generalized
%resumptive privilege. That is, in the draft it would appear that the

President may decline to meke documents available if he thinks it will
ir scme way Injure tne national security or would do harm to foreign
affairs. But he may not decline to turn over documents simply because
he concludes thnt 1t would erode the essential confidentiality of execu-
tive communications.

If the bill is read and intended that way, we think it is simply not
constitutionally broad enough.

There is 4 more generzlized problem that we perceive in the drafting
of your five-part hist of veasons why muterial might not be disclosed,
in a coupie of respects we have been able to identify in the short time
thai we huve had‘. .

There are things that apoear not to be inciuded, for instance,
investigaiory files of law enforcement invesiigations, the identity of
informants. Presumably the committer would wsant te have an
opportunity for the nondisclosure of *1at kiinl of meterial in particular

Ju-L24 go=-78 - 7
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cases. The conclusion I draw {rom that is that the approach of trying
to identify with precision those reasons why documents might not
be turned over is probably not going to prove the most efiicacious
way to proceed. :

I think the approach of H.R. 11001 comes closer to protecting the
essence of the privileges available to the executive bl‘ancL by p rovrdmﬂ
a period of time in which no disclosures or more limited (hsclosures
would be appropriate.

This coneludes my remarks. :

Mr. KostvaveEr. In regard to what vou just saul about the
Brademas-Ertel bill, do you generally favor the 15-year limitation?

Mr. Havsoxn. We favor in a general way some time limitations.
The reason for favoring a time limitation relates specifically to the
presumptive privilege, the chilling effect problem. I'm not concerned
about the national security secrets, the things that would injure our
foreigr, affairs. Those would be taken care of under either bill as I
read it.

We do favor the perceived need to protect that relationship—the
confidentiality.

Mr. Kostyaver. Rather than emplovm(r a broad provision 1uling
out access for 15 years, ecould we not define specific categories such
as were defined in the Ford agreement? We could limit it to those
and disclose as much information as possible, as early as possible,
and limit what we would not reveal to certain specific categories.
Would that be an accentable compromise to you?

My, Hawmyoxp. I think so. You could identify certain types of
communications that are more likely to require the veil of confi-
dentiality, for instance, communicatious about nominations tc the
Supreme Court i1s an exumple that comes to mind. Taat is the kind
of material that I thmk most sitting Presidents would not want to
make zavailable at least for a respec table period of time.

Mr. KostTMAYER. You mean an incumbent President \\ould ‘mt
want to make it available or a former President?

Mr. Haviyoxr Both, I suppose.

Mr. KostyayEr. W hy would President Carter not want to make
available President Nixon’s or Fresident For:l’s decistons?

Mr. Hayyoxp., With respect to the nominations to the Supreme
Court, for instanee?

Mr. hosTMAYER. Yes.

Mr. Havwoxp. I would suspeet that if President Carter and
President Carter’s aides know that the information they gwa him
on potential nominees is going to be made public by the next ™ _sident,
tney may be much more reluctant to be as candid ard as open and as
com slete in the advice that they giva. That is the rationale.

Ar. KosTnayre., We nuxht be mcre spec:ic about that.

In the Yord agreement there are seven categories of materials
which would be restricted. Some, I think, are too broad and too
general. I spoke about this at the last hearmﬂ'. One, for example, says
“material that might be used to harass or injure ary living person

or interfere with the person’s right of privec: " or right of association.’
Thet seems to me to be rather broad and (renera‘ and could end up
excluding material which might embaxrass an individual because
it m(hcated that h» was involved in some wrongdoing, information

which should come to light not after 16 years but as soon as possible.
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What about the chilling effect? Do you regard that as a serious

‘ problem?

Mr. Hayyoxp. Certainly. It is certainty diminished by the passage
of time. I think that there ought to be a point at which just about
everything that a President ever received ought to be made public—
~anything that is not personal to him and is not protected by some cther
- specific provision of the Constitution—but at least within a reasonable
~ time after a Precident leaves office. I suspect that a good deal of the
~ communications that come to him would be colored if people knew

that they were going to be made available.
~ Mr. Kostvaver. Isn’t the chilling effect always a factor whether or
. not the information is going to be made available sooner or later?
- Are not people in the White House always ieluctant to write anything
-~ down even though it is going to come te light sooner or later anyway?

- Mr. Haywoxp. Candidly, there are a lot of other considerations
-thet go into any adviser’s thought processes when he decides how and
in what marner to communicate with the President and the Presi-

~dent’s advisers. T daresay that in many cases, if not in most cases,

~ the chilling effect of eventual public disclosure 1s the most important.

- It is a factor and I think it 13 an important factor.

~Realistically there are lots of other considerations. Most of them
relate to how best to make the imiuediate decision at hand. If it is

- best to do it in writing—if it is the most effective way to get it done—

then you can be pretty sure it is going to be in writing.

Mr. KostuayeEr. 1 do not think too much of the chilling effect.
It is all going to come out in the end anyway.

- Mr. McCloskey? ’

Mr. McCroskey. Has OMB read your testimony?

Mr. Hasmyoxp. Yes. ~

Mr. McCroskey. I don’t find any referer:ce to whether OMB is in
agreement with this testimony.

Mr. Hauvoxp. I may be mistaken, but with respect to material
that the Office of Legal Counsel prepares, especially meterials relating
to constitutional issues, we, as a matter of practice, submit our testi-
mony to OMB. OMB shares it with whomever they wish and we
receive comments. We don’t really clear it as such in the sense thst
if they called and said, “Chaage an argument, we doa’t like the con- -
stituticnal argument.” If they ever did that we would tell them no. =

Mr. McCreskiy. Mr. Hammond, in running through your testi-
mony I find no real approval of this legislaticn. However, you point
out o lot of problem- with it.

Are vou i faver of the concept 1epresented by this legislation?

Mr. Hayyoxp. I'm sorry, Mr. Congressman, v-e certainly are.

Mr. McCroskEeY. You are? Do you speck for the White House in
that respect?

Mr. Haumyoxp. I am not authorized to sp.ik for them but I think
if you have somebody "ip here, chev will tell yeu'that they are as well.
I have been informally :dvised that they are 1. favor of it.

Mr. McCroskey. Ycua heve listed a number of problems with it.
Let - = just pose one question. - ~
Uncer th's legislation « -wld the rresident h.:ve the right to inake
covnies of his records and take them with him when he eaves office?
I think .:ot. ~ carnot imagine a President .2t winting to take copies
of his records with him when he leaves the White House,
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The bill savs that all Presidential records will be turned over to the
Archivist. Will the President be cuilty of a crime if he mukes copies
and takes them with him? '

Mro Haysoxp. That is an interesting question and one that 1
had not considered.

Mro MceCrosgey. Can vou imagine a Presudent of the United
States leaving the White House without the right to take with him -
copies of the records? ;

Mr. Harivoxn. T would be very surprised—and mavbe you can
advise me, Mr. Kostmayver—but 1 would be surprised 1f it was the.
intent of the staff to prolubit the President from having access to and
having a property right in his own papers. :

Mr. Kostavaver. There is a question of ownership here. I do not
know whether the staff can answer the question.

Certainly the President would have access to those papers.

Mr. Hayyoxn, It would seem to me that the intent of the statute
1s to increase public access, not to decrease Presidential access.

Mr. McCroskey. The problem that I have with this legislation is
that vou divide records into three parts: personal records, Presidential
records, and documents that support one of the others.

The leuvislation says very clearly that “at the conciusion of his
term of office, the Presidential records”—that means all Presidential
records—*‘shall be turned over to the Archivist.” Where does that
leave the President if he should want to make copies? Are not those
copies also records?

Mr. GrEivax. It was the intent of the legis’ation that the Presudent
should continue to have access to the records.

Mr. MceCroskey. I am putting ourselves in  this situation as
Members of Congress. T assume that when we leave office we would
like to take at lexst one copy of every paper we have ever signed and
that has been submitted to us so we have duplicate sets of the record.

Now what is going to apply to the set of records that the President
takes with him?

Mz, Gremvax. The objectives of the bill are to preserve and make
available to the public the records of the President and the past
Presidents. So on the assumption that the records were left behind
and tumed over to the National Archives, there would be no problem
with achieving the first objective.

The second objective appears to be to make those records available
to the public with respect to a duplicate set of papers and documents
that the Presilent may wish to take with him when he left office.

Since Mr. Hammond’s testimony and other testimony that we
have heard tends to indicate that the President’s interest is pro-
tecting confidential communications with his advisers, he would be
on his own with respect to whether he wanted to waive the protection
that he apparently 1s supposed to be giving his advisers.

I assume that the President would not be able to make available to
the public a set of documents, or for that matter take from the White
House, documents that would affect foreign relations.

Mr. McCroskey. Mr. Hammond, what, in your judgment, are
reasons for this legislation.

Mr. Hamyoxp, It seems to me that the primary reason that favors
this kind of legislation is that the papers of the President, whatever
else you say about theni, are matters in which the public has an interest.
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I know there has been a lot of talk in 2 number of court cases and
even an opinion authorized by the Department of Justice several
vears ago that talk about wko owns the papers and who has the
property rights in the papers. ,

As I read it—and I think as most Presidents have read it—the simple
fact of the matter is that whoever owns them, thev are very much
impresse:] with the public interest. The public ought to be able to see
how its Presudent makes decisions. It ought to have available to it the
history of how important decisions were made.

Mr. McCroskey. Let’s look at that question, let’s say, in the selec-
“tion of Supreme Court Justices. Let’s assume that in the selection
consideration of a particular nominee—if derogatory information is
received. or solicited, should that information be available to public
inspection and, if so, In your opinion after what period of time?

Mr. Hawnroxp. I think that when you talk about information of a
perscnal nature——

Mr. McCroskEY. Let’s take the Carswell case. Let’s say information
1s received indicating a potential nominee for the Supreme Court
has had homosexual contacts. Would that be privileged information?

Mr. Haxyoxp. My personal view is that it should be, it should be
protected.

Mr. McCrosk=y. At what stage should 1t be made available to the
public in your opinion? :

Mr. Hayyoxp. It may well be that that particular portion of the
file on any Supreme Court nominee ought never to be made public.

Mr. McCroskey. Under these two statutes which we are now con-
sidering, what would be the law in your judgment if either one of them
were adopted?

Mr. Haxmoxp. We think that both statutes as dralted are un-
constitutional. . . -

~¥r. McCroskey. How can vou be in favor of a statute that is
unconstitutional? I don’t understand your testimony.

Mr. Hanyoxp., We are in favor—and I am sorry if I was not clear—
we are in favor of the concept, we are in {avor of what the committee
and what both bills try to do.

Mr. McCroskey. But you are saying that both bills as presently
written are unconstitutional?

Mr. Hayvoxo. Yes, sir.

Mr. McCroskey. I do not find anywhere in your testimony the
suggestions as to how they should be amended to make them
constitutional.

Mr. Haxvoxp. There are a number of specific suggestions

Mr. McCroskey. I find at least five points in your testimony where
you have indicated there is either a constitutional difficulty or, in
Your opinion, the language is flatly unconstitutional: is that right?

Mr. Haavoxp. That is right.

Mr. McCroskey. In no case do I find your sugeestions as to the
language that would make the bill censtitutional in your judgment.

Mr. Haxmoxp. If you would like I cai cite you to the specific

ages. ,

Mr. McCrosgey. What I would like to ask you to do is to give us
the language, in your judgment, which would remove the constitu-
tional difficulties in this bill. :

Mr. Hayvroxp. I think I have on almiost every issue that we talked
about. If it would help you we can go through it.
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Mr. Kosraayer. Would the gentleman yield?

Mr. McCroskey. I will be glad to yield.
~ Mr. Kostaaver. One question of constitutionality relates to reveal-
ing information about an individual even if it is at the end of a long
period of time, such as Mr. McCloskey suggested; is that not a ques-
tion of constitutionality?

Mr. Hasmyoxp, Yes; I think that there ix. We said that there has
to be some mechanism whereby a former President and a sitting
President can prevent there from being that kind of disclosure.

Mr. Kostvaver. There is not presently that provision in the bill?

Mr. Haxnvioxn. No; there is not in either bill as I read them.

Mr. Kostaayer. Surely that is 8 serious fiaw in both bills,

Mr. Hamyoxp. But there is a provision that says “would intrude
upon the personal privacy” of come individual. There is no power for
the former President to assert that under H.R. 10998 as I read it.

Mr. Kostvayer. The provision says that anything regarding per-
sonal privacy shall never be revealed?

- Mr. Hamvoxp. It is discretionary as T read it. It says, “informa-
tion which if disclosed vould constitute a clearly unwarranted inva-
ston of the privacy of the President and his family or any other person.”

I believe it is discretionary. It says, “requests may be denied” if
this consequence would flow. It is not mandatory.

My, Kostyayer. That is not for a limited period of time? Those
requests could be denied by the Archivist?

Mr. Hasoxn., That is right. It is our view that in passing on those
requests, the Archivist essentially acts as the alter eco of the President .

Mr. KostyavyeEr. But that does not set aside the constitutional
request? ’

Mr. Hayyoxp. It does .ot insofar as it does not give the former
President an opportunity to state his views. ‘

Mr. McCroskey. You think this power should be delegated to the
Archivist? 1t makes the Archivist the repository of a new discetion
I don’t think was ever intended.

Mr. Hayyoxn. Not in our view. It is not delegated in the sense
that the Archivist independently of the President can do all these
things. He does them as the agent and alter ego of the President.

Mr. McCroskEy. Let me go back to this Carswell question.

Do you think after 15 years—assuming Carswell is still alive—that
this information should be subject to public release? )

Mr. Hayvoxp. I think that some of the information ought to be
available to the public, not in terms of things that would affect his
personal privacy directly but in terms of the decisionmaking process,
who was contacted, what kinds of information were solicited, how
thorough an investigation was done. I think that the public is entitled
to know what happened in that decisionmaking process. If that can
be done without further injuring Mr. Carswell’s privacy, I think it
ought to be available.

Mr. McCroskey, But does not that make any potential nominee
for public office subject to having disclosed the most embarrassing
aspects of his or her backeround? Is that the price you have te pay
for being nominated to public office; whatever derogatory comments
have been made about you from any source may someday then be
available to public mformation? Is that, in essence, what you are
saying?
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Mr. Hayyoxn. No; it is not. Let me state it more clearly.

The things that are of a purely personal nature.

Mr. McCroskey. But there 1s nothing of a personal nature with
- respect to the gualifications of a person for public office in the court
decision, is there? Is everything relevant under the libel laws? Have
not we said a public figure is practically naked as far as any right of
privacy?

Mr. Haymyoxp. I think the answer to that is “no,” we have not
gone that far.

Mr. Kostaaver. What if it involves national security?

Mr. McCroskey. Or the Vice President, let’s say he has had psy-
chiatric treatment as in the case of Senator Eagleton. I would have
thought that that was the greatest privilege we had in this country,
the right to the privacy of medical records.

Counsel, can you tell me is there any right to invade the personal
medical records in the national interest?

Mr. Hayoxp. A right to invade personal medical records?

Mr. McCroskEy. Let's use that as a test. Should the Government
have the right to obtain the personal medical records, sach as those
covering the relationship between Senator Eagleton and his doctor,
" in the public’s interest?

Mr, Haxvoxp. I think you are going to have to be more specific.
‘Which branch of the Government? I think that the executive branch
surely ha:d the right to obtain that information.

Mr. McCroskey. The attorney-client privilege and the doctor-
patient privilege does not apply to the protection of an individual
If he i1s a nominee for public office; is that your testimony?

Mr. Haxyoxp. Noj 1t is not. It is not close to my testimony.

Mr. McCroskey. That is what I am trying to ascertsin.

Take the Eagrleron case. Does the Government of the United States
have the right to penetrate the doctor-patient privi‘ege in order to
ascertain information about a nominee for public office? If so, under
this statute, would the public then have the right to know about
what a man had said to his doctor or to his attorney if this information
became disclosed as part of the nominating process?

Mr. Hanvoxp. As T understand it there are “wo aspects to your
question. The first one is: Does the Government have a right or a
power to invade a doctor-patient privilege c¢r an attorney-client
privilege in gathering information about the suitability of a nominee?

I would say that in some cases the answer is ves. In some cases you
cannot assess the abilities and the qualifications of a person for high
public office unless you know some of those very personal, sensitive,
and privileged things. I think it is a fact of hife. I think that the
- President does have to know if there is a serious psychiatric problem
in someone who has a delicate national security position. There are
times when that information is unquestionably essential.

Mr. McCroskey. Even without the consent of the individual?

Mr. Hayvoxp. Noj he always has the authority and the power,
I think, to say that he will not take the office. It is & tradeoff. It is
something you give up. :

Mr. McCroskey. I do not want to lose this point. Without the
consent of the individual, does the executive branch have the right
to inquire about information which was a result of the doctor-patient
or attorney-client privilege?
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Mr. Haxvoxp. To inquire into it?

If I was being considered for a position on the National Security
Council, it would surely be appropriate for someone In the executive
branch—the FBI or whoever 1s doing the investigtion—to ask me
questions that may have to do with personal matters or matters
that are protected by a personal privilege. I have the authority and
the power to say, “I am sorry, that is a matter that I cannot share
with you.” Then it is up to the President to decide. If he wants that
information and deems it essential, then I withdraw if I am not willing
to share it.

“That happens with some regularity.

Mr. McCroskey. In other words, you think that a President of
" the United States when nominating someone for office has the right
to ask the FBI to inquire of an individual what that individual said
to his lawyer or to his doctor?

Mr. Haoxp. In some cases.

Mr. KostyayER. With the individual’s consent first?

In other words, so-and-so has been nominated for a high position;
the FBI goes to him and says, “We are going to have to talk to your
lawyer and your psychiatrist and your doctor. Do we have permission
to do that? Do you grant it o~ deny 1t?”

Mr. Hasroxp. Yes. :

It is ordinarily specifically stated in advance of the FBI investiga-
- tion.

Mr. KosTyayER. They ask if he has ever had psychiatric treatment?

Mr. Hayuoxo. Yes.
- Mr. Kostyayer. If he lies, then he is absolutely not qualified for
the position to begin with,

l\%r. Hayvoxp. Twould think so.

I think though that that is only half of your question.

The second half is: When should the public have access to that kind
of information if it is purely personal in nature?

Mr. McCroskey. I want to get to that question but I am not sure
I am absolutely clear on your first answer.

I assume that a potential nominee can give his consent or deny his
consent to reveal what he has said to his lawyer or to his psychiatrist.
If he refuses to give consent then it is my understanding that it is
common practice to ask the potential nominee, “Is there anything you
feel would be embarrassing to this administration if we appoint you?”’

I do not know that this question is put as a matter of custom:
Would you give us free access to what you have said to your attorney
or your doctor? But assuming that an individual does not give his
consent, the administration then has the choice of either nominating
him or her or not nominating him or her.

Do you feel that the executive authority does have the right to ask
for a waiver of the attorney-client or the doctor-patient privilege?
Do you feel it is not an invasion of privacy?

Mr. Haxioxp. I would think they have not only the right, but in
some cases they have the duty. For a Chiel Executive to fail to in-
quire into some matters that might be protected by a lawyer-client
privileze or matters that might be protected by a doctor-patient
privilege would be—— ,

Mr. Kostvaver. With the consent of the individual first?

Mr. Hayyoxp. Yes.
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I am sure you understand that the doctor and the lawyer carry that
privilege on behalfl of their respective patients and clients. They can-
not answer an FBJ request or a request from the President without
that person’s consent. If you go to somebody’s doctor and say, “Give
me the patient’s file,” it would be a gross breach of medical ethics for
the doctor to turn over the file without first going to the patient and
saying, “Do you consent?”’

Mr. Kostvaver. It is always possible—and God forbid that this
should happen—that a President might even order someone to break
into & psychiatrist’s offiee.

Mr. Hayyoxp. It is hard to imagine that that would happen.

Mr. McCroskey. A friend of mine is now in jail for doing that.

Let’s go to the second question. Assuming that a nominee for office
has been prevailed upon to waive his attornev-client or his doctor-
patient privilege and the Justice Department is in possession of the
sensitive information which In turn is passed on to the President.
What protection would the individual have under either of these laws
against an unwarranted invaston of his privacy in the interest of the
public’s right to know why the President did not select Mr. Carswell
or someone like him?

Mr. Haxoxp. You are on a very good point. There is no protec-
tion as I read either bill for the individual himself to come in and
insist that material that weuld affect his privacy

Mr. McCroskey. What about the Privacy Act of 1974? Would the
Privacy Act apply in this case?

Mr. Hamyoxp, I am not an expert on the Privacy Act but I think
the answer is no.

Mr. GrLEnax, Mr. MeceCloskey, the Privacy Act would not apply
unless we specifically anplied it to the White House offi 2. However,
if I can clanfy a point ¢n the availability to the public of the informa-
tion, the bill that Mr. Preyer introduced does apply to the standing
tradition of the Freedom of Information Act. There would be some
exceptions to personal privacy.

The question that I migkt nose to the witness is this. Sinee the
Freedom of Information Act does not—for the executive branch—
provide notice to the individual that his interests might be harmed by
disclosure of information, would you suggest that the Freedom of
Information Act is unconstitutional?

Ar. Hamyoxp. No; and I was not suggesting that for this par-
ticular reason the statute is unconstitutional. That is one of the harms.

Tt is a balance. There are some personal privacy downsides. -

Mr. GLeivax. You are not saying that the lack of notice to the
individual to whom the material pertains, that the lack of notice to
these individuals would not render the proposal that Mr. Preyer is
making unconstitutional?

Mr. Haymyoxp. I do not believe so. I do not think that the con-
stitutional right of privacv has been extended by the courts to provide
individuals with a right to prohibit the Government from disclosing
material that they had gathered about them.

Mr. McCroskey. The problem I have with this legislation is that
by extending the Freedom of Information Act to the Presidential
papers but not the Privacy Act, we are treating Presidential papers
with less respect than any other governmental papers, are we not?
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Mr. Hayyoxp. Again, I am on soft ground here because I am not
scheoled in the detaills of the Privacy Act. If you apply the Freedom
of Information Act principle there certairly are cases now in which it
is at least possible—and it is happening all the time—that information
about individuals in the files of the Government is being made public.
I do not believe that anything in the Privacy Act prevents that {rom
occurring.

Look at the recent FOI releases of the FBI Cointelpro materials,
the FOT releases on the Warren Commission, the releases now of the
: ifnvestigative conclusions drawn by the Watergate speciul prosecutfion

orce.

Mr. McCroskEey. The problem that I have with this legislation in
your testimony, Mr. Hammond, is this. You point out, for example,
the common law privilege not recognized in the legislation: the right
to decline the identity of an informant. Do you feel that the legislation
should include this particular protection?

Mr. Haxyoxp. Yes, sir. ' ~

Mr. McCroskey. Here you say, “Stated simply, we doubt that it is
reasonably possible to set forth and preserve in a legislative catalog all
of the privileges necessary to the function of the President.”” 1T agree.
Then you cite two examples: “disclosure of investigatory materials;
the privilege against the disclosure of the identity of informants.”

ou say it 1s not possible to list in the law all of the privileges that
we do extend to the President. How do we draft & law then?

Mr. Hayyoxp. I suggested that the way around that is to make sure
that you provide a screening mechanism that gives the President—
both sitting and former—an opportunity to raise the privilege in a
particular case when disclosure 1s in question.

Mr. McCroskEey. You subject that to court decision then, don’t
you?

Mr. Haxyoxp. Inevitably.

If anyone thinks that there are not going to be court decisions on
this statute, he is deluding himself.

Mr. McCroskgy. I have begun to wonder; I agreed with the pur-
poses of this legislation initially but I begin to wonder if we should
draft legislation to accomplish this or if this may be one of those areas
where the besi intentions to draft a law fail the practical test when
we then have to apply the law.

I think I would like to defer this because you have pointed out five
instances where these bills are perhaps unconstitutional. We have no
real language to overcome those parts of it. I wonder if perhaps we
should not sit {lown and try to draft the law to meet the constitutional
objections first and then proceed with the testimony.

Mr. Hayivoxp. I have suggested, I think in every case, language—
either specific words or an approach.

Mr. KostaavER. How can you ever remedy the problem of some-
one’s privacy being disclosed against his will eventually? What if
the Archivist chooses to disclose it? '

Mr. Haxntoxp. As a constitutional matter, I do not think that the
statute necessarily has to provide every individual with a right to
make that objection. The constitutional problem is taking away from
the former President the opportunity to make it on their behalf.

Mr. McCroskey. That is what we did in the Privacy Act. We set
up the law so that the individual would have the right to protest if he
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fe't his rights of privecy were being infringed upon. We don’t do that
here. ‘ :

Mr. Haymvoxp. We don’t do it under the Freedom of Information
Act either, Congressman.

I can give you a very specific example. There was very recently a
release of a good deal of documentation from the Watergate special
prosecution force in response to a lawsuit that was filed. It was a
settlement or a partial settlement that resulted in a release of a good
deal of material. A lot of that material talked about people who were
investigated, some of whom were prosecuted and some of whom were
not.

No attemnt was made and no law that I know of required an
attempt to be made to notify each of those people who were subjects
of or who were involved in those investigations and to tell them “We
are about to make a release.” Nobody did that.

- In the Privacy Act—again I want to qualify this because I am not an
expert of it—I don’t think that the Privacy Act requires that.

Mr. McCroskEY. Let me test something that you sail. You said
you had language in your testimony to remedy the constitutional
problems you raised. On page 23 of your testimony you say:

We doubt it is reasonably possible to set forth and preserve in a legislative
catalog all of the privileges necessary to the functioning of the President.

Those privileges would—

have their origins as common law “evidentiary” privileges and enjoy an existence
apart from what we usually regard as a “Presidential’” privilege—are ‘rooted in
the notion that the public interest in furthering effective, and fair, law enforcement
requires their preservation.

ur point here is that we doubt that any very specific and restrictive listing of
this sort will prove sufficient * * * |
What do you recommend? ,
Mr. Hayyoxp. If you read on down on page 24, toward the bottom -
of the page. I will quote:

In passing the Presidential Recordings and Materials Preservation Act, we
think Congress recognized these facts.

The ones you just referred to.

The approach adopted there is one that recommends itself: the statute simply
instructed the Administrator of GSA to draft appropriate regulations.

Mr. McCrosxey. When we cannot reach a legal definition and then
we instruct somebody to pass regulations to meet our own
inadequacies

Mr. Hayyoxnp. The point is not simply the drafting of regulations.
The point is that the regulations would have to provide an opportunity
for any party to assert any legally or constitutionally based right or
privilege.

Mr. McCLoskEY. You recommend a similar provision, that if we
cannot define it in law, then we Instruct an Administrator to amass
regulations to cover this.

Mr. Hayyoxp. Even if you could come up with the most complete
catalog that our collective minds can conceive of, you would still, in
my view, have to have a provision of this sort. :

Mr. McCroskEy. I just want to respectfully suggest that one of the
most admirable things the President has said 1s that he does not want
to beleaguer the law with voluminous regulations.
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If we cannot reach a legal definition here, to ask that it be set forth
in voluminous regulations is wrong.

Mr. Haxnmoxp. I think it need not be set forth in voluminous regula-
tions. I note that the Administrator has recently announced—and
maybe Mr. Rhoads can testify about this in more detail—the regula-
“tions under the Nixon papers statute have just been made public in
the Federal Register several weeks ago. They are maybe 6 pages long.

Mr. McCroskEY. Suppose we went a little further in this statute
and declared that Presidential records—aund define those—be kept
and they not be destroyed. Would not that meet the purpose of this
legislation?

Mr. Hayroxp. I would have to defer to the people who drafted it
but I would suspect that the answeris ““Ne.”” It is not merely the pres-
ervation that is important, it is the public access.

Mr. McCrosxey. Why would the public access to these papers not
be governed properly by the Privacy Act and the Freedom of Informa-
tion Act? Why would those two laws not be adequate to protect the
public¢’s right to know and the individual’s right to privacy with respect
to those Presidential papers?

Mr. Hansioxp. Simply extending the Freedom of Information Act
to apply to the President; is that what you are suggesting?

- Mr. McCroskEey. I am asking why i1s anything necessary more than
the provision that these are public records and they should not be
destroyed, leaving in place the Freedom of Information Act and the
Privacy Act. ,

Mr. Haxuvoxp. The Freedom of Information Act does not apply.

Mr. GrEniaN. The Freedom of Information Act and the Privacy
Act do not apply to the records that are created within the White
House office which would, in effect, eonstitute the official records of
the President.

We would have to change the definition in order to have the FOI
and Privacy Acts apply.

[See appendix 23 regarding the applicability of the Freedom of
Information Act to the Executive Office of the President.]

Mr. McCroskEey. The purpose of the legislation—if I understand
counsel cerrectly—is to provide that the papers be preserved, to dis-
tinguish between Presidential papers and personal papers, and to make
them subject to the Freedom of Information Ace. Why do we not make
them subject to the Privacy Act as well? The Privacy Act was an
attempt to balance the Freedom of Information Act against the rights
of individuals to prohibit the unwarranted invasion of privacy.

Why do you not recommend both?

Mr. Hanmoxp. If the Privacy Act did what you suggested that it
does, that would be a good idea. I do not think that the Privacy Act
as 1t exists right now would deal with any of the kinds of problems that
you are concerned about. It would not prevent the diselosure of infor-
mation. It does not work that way.

Mr. PrEYER. [ptesiding]. Thank you, Mr. McCloskey.

Mr. KostMAYER. So there is really no solution to at least one of
the problems that Congressman McCloskey raises, that is, that under
the legislation the chairman is introducing and also the Brademas-
Ertel bill, someone’s privacy is eventually going to be disclosed against
his will. Papers will be released and there is nothing we can do to
control that.
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Even if we attempt to notify that. 1ml1vuhm1 at the end of 15 years
that some information is going to come to licht that he may find
derogatory, he still would not have the richt to denv public access to
that intormation.

That is not a constitutlonal issue.

Mr. Haxoxp. You could draft a statute that would provide that.

Mr. KosTMAYER. That would give that individual the opportunity?

Mr. Haxioxn. Yes; I think it would be terribly cumbersome but
there is a lot t¢ reccinmend it.

Mr. KostaayeR. I also wanted to address the point Congressman
McCloskey raised earlier about the need for the Ie"zslatlon Simply,
the need for the legislation is fo decide public ow nership of the papers.

Under current law a President has the right to take his papers with
him and never reveal them to anyone at all. Once the law is passed
could this practice continue?

Mr. Hastvoxp, 1 think that is almost true. I think the fact of the
matter is that if a President did try to take his papers something would
be done about it. Congress has done that in the past.

I need to qualily the statement I made before. It seems to me that
you probably could not give to an individual the right in every case
to prevent the Chiel Executives from disclosing mimmatlon about him
that came to the Chiel Executive in the course of or in relation to this
constitutional function.

You could not give the individual an override.

Mr. KosTMAYER. You could not give that individual the rlo'ht to
prohibit the Chief Executive from (hsclosuw it?

Mr. Haxysoxp. That is right. There may well be cases in which the
Chief Executive would find it necessary to perform his functions.

Mr. Kostuaaver. By disclosing such information to the general

ublic?
P Mr. Hasnioxp, Concelvablv the general public but maybe not. It
seems to me that there might be cases in which the President would
have to make a disclosure of that kind in order to carry out his con-
stitutional functions. I cannot think of a specific example but I can
conceive of that being a problem.

Mr. KosTMAYER. I agree that it is a difficult area in which to
legislate. I suppose these { things just have to take their course. It is a
difficult area. It disturbs me, "T o not know what the answer is for
protecting the privacy of individuals whose names may arise in Presi-
dential papers and who may be embarrassed at the end of 15 years
or immediately.

I do not know how they can be protected and at the same time pro-
tect the rights of the Amerlcan people to have as much access to that
information as possible.

Mr. Prkever. Thank you, Mr. Kostmayer.

I believe counsel has a few questions.

Mr. Grermvax. If T could clarify, under our bill the Freedom of
Information Act would apply and individuals would be protected
against the 1 mvaslons of [)"IVB.L\'

On page 15 in your testimony you speak 1o the e\emphons that we
have withdrawn from Executive privilege over the years.

Mr. Kostyaveer. I donot understand how the Freedom of Informa-
tion Act protects the.individuals that we were just talking about.
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Mr. GreEmMan, The Freedom of Information Act says that while
there is a presumption cf availability of records, one could withhold
those records if disclosure would result in a clearly unwarranted
invasion of an individual’s privacy.

Mr. Kostsaver. But that is not a decision made by the individual

~whose privacy is being invaded.

Mr. GLEmaN, No, sir. But that is no different than the treatment
of any other records in Government. :

Mr. KostaayeRr. As I said, there is no solution to the problem
including the one you suggested.

Mr. Gremvax. There is some question as to whether a problem
really exists based on the case law as built up over the years.

Mr. Kostyuaver. That is why the rights to privacy are not pro-
tected. I think clearly their richts are not protected. I am not saying
that I know a way to protect them, I do not. Maybe we have to have
a tradeoff. Maybe it 1s better not to have those rights protecied. 1
tgink clearly they are not protected and I don’t know how to protect
them.

Mr. Greman. If T could recap vour testimony, Mr. Hammond.
You say you see no constitutional problems with declaring ownership
of the Presidentisl papers and you are in favor of that; is that correct?

Mr. HaMMoxb. IYes.

Mr. Gremva~. You see no problem basically with imposing record-
keeping provisions on the White House from a constitutional
standpoint.

Mr. Hayyoxp. I think that as long as those practices do not
constitute a disruption of the Office of the President.

Mr. GrEman. For the most part, then, the problem with the bill
that has been introduced by the chairman and alsc the other bill
intreduced by Representatives Ertel and Brademas, is the confidential
advice exemption. You feel that we cannot define the sphere of
confidential protection given by the incumbent President and by
former Presidents.

You seem to imply that the disclosure of a former President’s
documents would have an effect on the incumbent President. It
would have an effect on his ability to receive candid advice from his
advisers; is that correct?

Mr. Havymoxp, That is right.

Mr. Grzmvanx. What right does a former President have, what is
his real interest? Wheie is this duty that he owes to his assistants
in case law or in the common law?

Mr. Haxyoxp. His interest arises while he is President. It is his
interest as President to be able to assure his advisers that if they tell
him things in confidence, those things will be maintained in confidence.
If his advisers know that his promise of confidentiality is only as long-
lived as his ability to become reelected, and then only once, they
may be—so the argument goes—less candid.

Mr. GrLervax. What would be the effect of a President leaving
office and failing to impose any restrictions on the availability of those
documents that he has received from his assistants and advice that he
has received from his assistants? Would there be some cause of action
in the assistants against the former President?

Mr. Hayyoxnp. No.
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Mr. GrLEvaN. Again, I am not quite clear where the duty arises
that the President owes to his assistants to keep these communica-
tions confidentisl. -

Mr. Haymyonp. Not so much a duty he owes to the assistants.
It is a duty he owes to the institution. It 1s a duty he owes to the
Presidency. It is impossible, again so the argument goes, for the
President faithfully to execute the laws and to faithfully perform his
other functions if he cannot receive open and candid advice.

Mr. GLeEmmax. You said that you did not necessarily feel that the

15-year figure was a magic figure in terms »f assuring that confidential
advice would be received; is that correct?

Mr. Haxyoxp. That is correct.

Mr. Gremvax. Presidents have tended to impose restrictions in
certain areas. Would you agree that we might be aIl)JIe to come up with
a listing of the areas where the privilege has to be protected?

Mr. Hanyoxp. I think you can come up with a listing of areas in
which the privilege has to be protected. I do not really doubt that.
What I do doubt is that you can come up with an exclusive list or a
sufficiently comprehensive lict that no other protection need to be
provided. That 1s my concern.

Mr. GrLErvax. In other words, we are obligated to allow the Fresi-
dent to have carte blanche authority as he sees fit based on the de-
parting President’s percepiion of what the needs are.

Mr. Hayuoxp. Certainly not. The way your bill is drafted nght
now, if a private citizen requests access and the President says,
“No; I am not going to give you access.” What happens then? A lawsuit
1s filed and you go to court. The President says:

I am not going to give you these materials because they violate one of the
provisions of the statute or because they invade some constitutional prerogative.

It is not a carte blanche &t all as President Nixon found out.

Mr. GLEmvax. You started out by saying “your statute as drafted.”
You are referring to the bill that the chairman has introduced?

Mr. Hamvoxp. Yes.

Mr. GrLeimax. It does not provide notice to the President but to
the former President.

Mr. Haymmoxp. But it inferentially provides notice to the incum-
bent President.

~ Mr. GrEmvax. Do you feel we have to provide notice to former and
incumbent Presidents?

Mr. Haxyoxp. Noj;you already do provide notice to the incumbent
President.

Mr. GrLeMaN. Do you feel we have to provide notice to the former
President?

Mr. Haymyvoxp. Yes; clearly.

It is not my idea. That is what Justice Brennan said for the Court in
Nizon v. Administrator.

Mr. GLEmvMaN. I was wondering if you could provide us with the
particular authorities. I know that you cited and relied quite heavily
with respect to the generalized harm doctrine, on the Senate select
committee case. It seems to be somewhat of an anomaly. It seems to
be the only case where the generalized harm concept of Presidential
privilege was held to so firmly. As a matter of fact, it has received
considerable criticism and commentary as I understand it.




106

- Could you refer to the other case law that you feel would support the

osition and need for including & provision encompassing generalized

1arm?

- Mr. Hayyoxp. If you would like, T can provide 2 memorandum on

that. o

[The information follows:]

DEPARTMENT OF JUSTICE,
Washington D.C., March 13, 1978.

Hon. R1cHARDSON PREYER,

Chairme,., Subcommiiice on Government Information and Individual Rights, Com-
millee on Government Orerations, IHouse of Representatives, Rayburn O ffice
Building, Washington, D.C.

DEeEar Mr. CHAIRMAN: During the course of my testimony hefore the subecom-
mittee on February 28 I was asked to provide supplemental information on the
following two points: (1) Citations to cases which have discussed the Presidential
privilege for eonfidential communications; and (2) history of Justice Department
involvement in formulating the model disposition agreement suggested by the
Archives tc retiring Presidents.

As T indicated in response to Mr. Gleiman’s question, United States v. Nizon,
418 U.8. 696 (1974), is the seminal case establishing a board-based Presidential
privilege protecting confidential comnmunications between the President and his
advisers, While finding the President’s privilege to be a qualified, rather than
absolute one, the Court recognized that its vnderpinnings were constitutional in
origin, arising both from the doctrine of seraration of powers and from “‘the valid
need for protection of communications Fetween high Government officials and
those who advise and assist them in t!x performance of their manifold duties.”
Id. at 705. The Court continued:

“Human experience teaches that those who expect public dissemination of their
remarks may well temper cander with a concern for appearances and for their own
interests to the detriment of the decisionmaking process [footnote omitted]. What-
ever the nature of the privilege of confidentiality of Presidential communications
in the exercise of Art. Il powers, the privilege can be said to derive from the suprem-
acy of each branch within its own assigned area of constitutional duties, Certain
powers ana privilegz flow from the nature of enumerated pow.. "aotnote omitted};
the protection of the confidentiality of Presidential communisations has similar
constitutional underpinnings.” Id. at 705-706.

- Seealso Nizon v. Adminwstrator, 97 S. Ct. 2777, 2792 (1977); Dellums v. Powell,

561 F. 2d 242, 246 (D.C. Cir.), cerl. denied, 46 U.S.LL.W. 3220 (1977); Sun Cil Co.

v, Uniled States, 514 F. 2d 1020 (Ct. CL 1975); Commiilee for Nuclear Responsi-

l(n'lity, Inc. v. Seaborg, 364 F. 2d 788, 794 (D.C. Cir.), cert. denied, 404 U.S. 917

1971). ,

T have also inquired whether the Department of Justice has examined the model
agreement development by the Archives for use by former Pre:idents in trans-
fer -ing their papers to the United States. To the Lest of our knowledge, no review
or approval of the agreement has been asked or given. :

Sincerely, :
Larry A. Hammoxp,
Deputy Assistant Attorrey Gener:l,
C fice of Legai Counsel.

Mr. Hanmyoxp. The cases now are really the United States v. Nizon,
and Niron v. Administrator. There ic relevant language in several other
cases but those are the really controlling precedents.

Both of those cases, as you know, have lengthy discussions about
generalized harm considerations. ) _ ,

Mr. Gremvax. I still have difficulty with this. You say we do not
have to give a President carte blanche. You recognize ti.at Presidents
have generally been restricted in the same area in the past. Yet you
say that it is unlikely that we ven come up with a listing of areas where
we would have to restrict access based on confidential privilege and
still be able to withstand the test of confidentiality. Is that based on
an examination that you have done of the areas that Fresidents have
restricted in the past?
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Mr. Hamyonp. Let me back up a second. If the catalog is a suffi-
ciently epen-ended one and if it includes the preservation of any con-
stitutionally based or legally based privilege, sure. If that s the way
your list is drawn, if it has a catchall, then the list itself would be
sufficient so long as the former President, in addition to the incumbent
President, has notice before disclosure.

That is all 1 am saying.

Mr. Gremmax. One last question. :

As T understand it, the National Archives for a number of years,
has had a model donor agreement that they have offered the Presi-
dents as they have left office. Has this never been submitted to
the Justice Department for its approval from the standpoint of
constitutionality? ~
) ;\'{:' I,‘:!:AMMOND. I can find out for sure but I think that the answer
is “No.

[See Mi'. Hammond’s letter to the subcommittee of March 13, 1978,
at p. 106.

1& Gremvax. Thank you..

Thank you, Mr. Chairman.

Mr. Prever. Thank you very much, Mr. Hammond.

I regret missing some of the earlier part of ycur testimony. I won't
ask you any questions because I am afraid I will re-plow ground that
we have been over. But I read your testimony with interest and we
apg;eciate very much your contribution.

Mr. Hamymoxp. Thank you very much.

[Mr. Haommond’s prepared statement follows:]

=24 0 - 79 - 8
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PREPAREr STATEMESNT OF LAWRENCE A. Hamuons, DEPUYY ASSISTANT ATTORNEY
GENERAL. OFFICE oF LecaL Counser, U.S. DEPABTMENT 0F JUSTICE

Mr. Chairmen and Hembéts of the Committec:

4I‘appreciate this opportunity to present for your
ccusideration the views of the Department of Justice on the
constitutional questions raised by H.R. 10998, the "President1al
Papers Act of 1978." . I would like to preface my remarks in
much the same way that Judge Carl McGowan did in his opinion

for the three~judge District Court in Nixon v. Administrator,

408 F. Supp. 321, aff'd, 97 S. Ct. 2777 (1977). He acknowlzdgéd
that there must necessarily be an important difference between
the role of a court in reviewing a statutory enactment which

has not yet been implemented and in reviewing he epplication
of that law to the precise facts of individus: cases; 408

F. Supp. at 336. He guoted, as'I would lik: ¢, from the

Supreme Court's opinion in Watson v. Buck, 313 U.S. 387 (1944)

where the Court wamed against making judgments about statutory
enactments in advance of their application:

Passing upon the possible significance of
the manifold provisions of a bread statute
in advance of efforts to apply the separate
provisions 1s analogous to rendering an
advisory opinion upon a statute or a
declaratory judgment upon hypothetical case.
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That admonition -of restraint should apply with even greatef
force when one is asked to comment on the constitutio;ality

of a bill that has no accompanying legislative history to
guide the reader through the several‘quite serious and
important constitutional interests affected by the proposed
legislation.  With these considerations in mind, we have
approached the review of H.R. 10998 with an eye toward idenfify-
ing those matters that deserve clarification in order to

avoid what might be serious constitutional problems in the
ultimate application of the statute, and to identify those

few problems which, in the Department's view, waul& call

into question the constitutionality of this legislation prior
to its application to particular cases. Although, as the
following analysis of the bill will indicate,we believe that
congressional intent with regard to certein aspects of the bill
should be clarified end certain modifications adopted, it is
our conclusion that the subject matter of this bill is well
within the province of Congress, that It deals with matters
appropriate for congressional concern, and that its underlying

purposes wmay constitutionally be achieved.
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The bill has two principal aspects: (1) it wauld reserve

to the United States.ownership and control of defined Pres-

idential records; and (2)'it would allow public access to
such records, under procedures modeled on those contained in
the Freedom of Information Act, immediately upon a President's
departure from office and the completion of mecessary archival
processing. I will discusé each of these aspects in turn.

I.

Government Ownership of Presidential Records

The reservation and rétention of complete ownership,
possession, and control of “presidential records" in the
United States marks a significant departure from past
practice. Traditionally, Presidents have been regarded
as possessing a property right in their papers, 1/ although
a governmental interest in the regulation and disposition
of such materials has alsoc been recognized. 2/ The Supreme
Court has expressly reserved judgment on the question whether,

under existing law, legal title to such materials lies in

1/ See 43 Op. Att'y Gen. No. 1 (Sept. 6, 1974).

2/ See Folsom v. Marsh, 9 Fed. Cas. No. 4,901, pp. 342,
347 (1841).




111

the President. 3/ Since H.R. 10998 would have only pro-
speétive effect, however, that questidn would be avoided.
Instead the issue becomes whether Congress may properly
declare the records of future Presidents to be government
property.

It is well established that the work product of govern-
ment employees prepared at the direction of tueir employer
or in the course of their duties is government property. 4/
Should Congress choose to extend this principle to cover
records prepared or received by the President in the course
of his duties, no substantial separation of powers problems

wo1ld, 'in our view, be raised.

3/ Nixon v. Administrator of Gemeral Se:vices, 97 S. Ct.
2777, 2791 n. 8 (1972).

4/ See Solomons v. United States, 137 U.S. 342 (1890);
Scherr v. Universal Match Corp., 417 F.2d 497 (2d Cir. 1969),
cert. denied, 397 U.S. 936 (1970): Public Affairs Associates,
Inc. v. Rickover, 268 F. Supp. 444 (D.D.C. 1967); United
States v. First Trust Co. of St, Psul, 251 F.2d 686 (8th

Cir. 1958); Sawyer v. Crowell Publishing Co., 46 F. Supp.

471 (SDNY 1942), aff'd, 142 F.2d 497 (248 Cir.), cert. denied,
323 U.S. 735 (1944).
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The Supreme Court's opinion in Nixon v. Administrator

makes clear that it is within the appropriate ambit of
Congress' power to legislate with respect to the preservation
of the historically valuable papers of the Chief Executive.
97 S. Ct. at 2808. Mr. Justice Powell's separate coucurrence
in that caée makes the same point at somewhat greater length
and concludzs that Congress’ power in this area is "un-
questionable," Id. at 2818. We think it follows that, at
least insofar as declaring the President's officisl papers
to be public prope;ty is concerned, Congress' action is not
subject to serious challenge.

The Supreme Court, has, however, indicated that the
mere fact that an individual is under government employ at
the time he produces intellectural property such as an in-
vention does not automatically transfer to the government
title or interest in such property. 53/ Congress' power to
declare Presidential papers to be government property is in
this way limited. To the extent that the term “Presidentiasl

records' is too broadly defined to include papers that are

5/ Solomons v. United States, 138 U.S. at 346,
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purely érivate in ﬁature, two questions aré raised: (1) may
Congress, pursuant to its police power, take a President's
personal property for public purpcses; aﬁd (2) 1f so, what
just compensation must be paid. These issues were left for

further consideration in Nixon v. Adminlstrator; only Justice

White, concurring, éxpressed the view that former President
Nixon's personal papers could not be taken, even if compen-
sation were paid, merely because they were of historical
value. 6/

We do Aot believe’that the lines drawn hy either H,R.
10998 or H.R. 11001 between "Presidential' and "private"
records would pn their face present serious problems of
this sort. Significantly, both bills adopt what we think
is a sensitive and sensible approach, leaving solely to
the President and his personal staff the division of
documents and records between those that are ﬁersonal and

private and those that arise in the course of conducting

6/ 97 S. Ct. at 2813.
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his official duties. 7/ Thus, should a judicial challenge
at some time be raised, it is more than likely that this
aspect of the proposed legislation would be upheld.

The bill also endeavors to distinguish between Pres-
idential papers and materials having to do with his partici-
pation in political affairs. While the bill does acknowledge
the existence of interests protected here by the First
Amendment, we question whether its scope is sufficient to
avoid serious comstitutional question. As we read the bill
only matters that concern a President's "personsl participation"
would be entitled to protection. In order teo pérform his
role as head of his national political party, the President,

it seems reasonable to assume, may well receive considerable

-

7/ We retain a wild preference for the language on this
metter in H.K. 11001, which requires that nonprivate papers
are those that "relate to" the performance by the President
of particular official functions. That language may be
thought to establish a narrower definition than the language
of H.R. 10998, which places in the public domain all matters
that arige "in the course of conducting” his official functions.
Because the Presidency is a full-time job in the broadest
senge, it might be argued that virtually everything the
President receives comes to him in the course of his official
duties.
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information and material that relate‘to partisan political
matters but whiéh only in the most attenuated sense involve
‘his "personal participation.' Such materials, while of
hkistorical interest, would not seem to fall within the

‘realm of the President;s official duties or even ceremonial
functions insofar as his political role has traditionally

been, and continues to be, distinguishable from hisyrole

as party leader. Significantly, moreover, his right to E
recelve such information 1Is as firmly grounded in the Fixst
Amendment as are the other associational aspects of the
President's political role.  His political advisers, for
instance, may wish to inform him of the status of congressional
election campaigns throughout the country with the knowledge,
of course, that he might participate personally in only a

very few of them. In the absence of a demonstrated “'compelling
public need" for such information, it may well not properly

be the subject of free public access. See Nixon v. Administrator,

97 5. Ct, at 2802,
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’ 11.

Access Under a Modified Freedom of Information Act

The access provisions of H.R. 10998 focus both on
internal procedures that touch on the President's management
and control over his Office and on standards for disclosure,
I will address first those several procedural provisions.
The bill requires the President or his personal staff on 3
regular basis to segregate his official from his personal
papers. He is also instructed by section 2(b)(3) of the bill
to implement 'records management controls” and to take steps
to assure his deliberations and activities are 'adequately
recorded" and "appropriately maintained." Section 2(c)
allows the President to dispose of those papers which he
deems to be of no value, but it requires him first to obtain
the approval of the Archivist and to publish a “'disposition

schedule’ in the Federal Register in ‘advance of any disposal.
These requirements raise ~-- as do any congressionally
imposed duties on the internal management of the Executive

Branch -~ a constitutional separation of powers questionm.

Applyitg the Supreme Court's now familiar analysis, which
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is rooted in Mr. Justice Jackson's concurrence in Youngstown

Sheet & Tube v. Sawyer, 343 U.8. 579, 634 (1952), end which
was embraced and elaborated on by the Court in United States v.

Nixon, 418 U.S. 683, 711-12 (1974), and in Nixom v. Administra-

tor, 97 S. Ct. at 2790, there is little question, first, that
Congress may legislate in this area. The cases leave no

life in the argument that the Executive Brench's internal
operation is immune from any form of regulation by Congress. 8/
It is equally clear,. however, that absent a showing of some
"overriding need" legislation in this area cannot stand if

it "prevents the Executive Branch from zccomplishing its

constitutionally assigned Sfunctions."” Nixon v. Administrator

8/ Given the acceptance by the Supreme Court of Justice Jack-
son's analysis, we think it necessary to mention another
possible way in which courts might approach the separation of
powers questions under this bill. ~The constitutional propriety
of congressional enactments calling for public access may

vary depending upon whether it touches thcose Article I
functions which belong, by textual commitment, exclusively

to the Executive Branch, such as the pardon power and the
power to receive ambassadors. Since Congress plays no role
under the Constitution in these aresas, a court might hold that
no amount of recordkeeping and public access regulation is
appropriate here. We do nmot, however, regard this as a matter
of great significance since the functions that are exclusively
ExeciLtive in nature are the small portion of the Chief Execu-
tive's duties.
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97 S. Ct. at 2790, The proﬁer inquirv then with respect to
these procedural and recordkeeping requirements is whether
they carry a potential for undue disruption of the functioning
of the Executive Branch. :
Removed as we. are from the inner workings of the Presi-‘
derii*s Office, we In the Department of Justice are not in a
position to tell this subcommittee whether H.R. 10998's
segregating, recordkeeping, and disposal provisions can be
carried out without undue interference. We would be ineclined
to agree with the testimony before this subcommittee of
President Ford's former Counsel, Philip Buchen, that, 1if
read broazdly, these provisions could substantially disrupt
the functioning of the President's Officé. See Statement of
Philip W. Buchen, at 5-7. On the other hand, the several
proﬁisions in question would appear to leave considerable
discretion to the President to decide, based vpon his own
standards of good management, whether his papers are being
generated and maintained in an "adequate®” and "appropriate"
fashion. Horebver, we ihink 1t relevant that each cof these

functions is to be performed by persons within the Executive
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Branch and that, as we read the bill, they will not be
subjected to review or on-going regulation by any other

Branch of government. See Nixon v. Administrator, 97 8. Ct.

at 2789; and 2819 (Mr. Juétice Powell's separate concurrence).
In order; however, to'avoid constitutional confrontations

of the sort that might arise under these procedural provisions,

we might suggest the inclusion of language similar to that

now found in the Executive Order regulating intelligence

activities. E.0. 12036 Specifies that the Executive will

make certain documents, reports, anc summaries awvailsble to

Congress and the disclosures contemplated there are broad

ones, There is, however, an introductory admonition that

disclosure must be "consistent with applicable authorities

and duties, including those conferred by the Constitution

vpon the Executive and Legislative Branches." E.O. 12036,

§ 3-4, We understand that this language was acceptable to

the Senate and House Intelligence Committees, and we would

think it appropriate for Congress to irclude similar language

to aSsist the President in carrying out the several record- :

keeping and related requirements of this bill.
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There 15 a second procedural azpect tg H.R, 10998, which
ralses similar separation of powers questiuﬁs, and which in
our view may be troublesome. Section 3, which would add a
new subsection (£)(5) to 5 U.5.C. § 552 of the Freedom of
Information Act, would allow a sitting President to gain
access to the Presidential papers of a preceding President
only after complying with certain prefatory requirements.

If the particular papefs in question are ones not generally
available to the publiec the President must, acting through
his counsel, identify "with specificity" the documents re-
quired and must state that such documents are "not otherwise
’available." These things must be done in advance of dis-
closure, they must be done in writing, and the former Presi-
dent or his representative must be élso informed in writing.

Again; we have no way of knowing whether in actual
application this provision wculd prove disrupcive of legicl-
mate Executive fuwactions. It may well be that there are
very few cases in which documents necessary to the President's
current activities will be found only in the papers of his

predecessor. - Yet particular case: can certainly be
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envi ioned in which the President needs to review documents,
knows generally that the~ are among the former Presicent's
papers, but cannot either idenfify ther with precision or
arsure the Archivist that those documents might not be avail-
able elsewhere in the Executive Branch. While in some
respects a provision of this sort would prove helpful to

the President's performance of his Article II funcﬁions, 9/
the several procedural restrictions do ralse serious questions.
These concerns might be allcviated by minor modifications,
such as changing the specificity provision to require "so
much specificity as is reasonably possible," and altering .
the avallability pfovision to read 'not ctherwise known to
be reasonably available."

The remaining access provisions of the bill establish
the mechanism for making Presidentir® papers available for
public scfutiny. The bill contemplates that access will be
granted ts all Presidential papers excepting only those

that f211 within certain specified categories, viz. properly

9/ See the statemenz of the Solicitor General in his brief
in Nixon v. Adninistrator, which if excerpted and discussed
~ Mr. Justice Powell's separate concurrence, 97 S. Ct. at 2819.
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classified information, information relating to Executive
Branch éppointments, information restricted {rom disclosure
by statﬁte, information presented to the President in
confidence "the disclosure of which could reasonzbly be
expected t§ damage the foreign affairs of the United States
or interfere detrimentally with‘the current affairs of the
Government," and information which would have an unwarranted
impact upon the pfivacy of any person. We assume that these
categories were drafted with an eye toward preserving ﬁhe
'essence of the privilege articulated in the Supreme Court's
recent decisions while balancing those ccnsiderations which
favor wide public access to Presidential papers.  In assessing
vhether the bill satisfactorily preserves the Executive's
constitutional role, two questions must, in our viev, be
addressed: (1) who is to participats in and control the
decisionmaking process with respect to particular releases;
and (2) doer this formulation of categeries include all the
- mnecessary asbects of the President's privilege.
On the first question we note that the Archivist is

the party instructed to make the decisions respecting release.
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While the bill does not s§ specify, it can be fairly

assumed -- indeed must be assumed -+ that in performing

taig function he will be guided by the President then in
Office. The Archivist is an appointee of the Administrator
of the Genersal Services Administration (44 U.S.C. § 2102).
The Adminisﬁrator is himself a Presidentisl appointee who
occupies a position within the Execﬁtive breach zad who
serves at the pleasure of the President just as do other
heads of Executive departments and agencies. (40 U.S.C.

§ 751(b)). As is true of all other duties performed by these
officials, they are ultimately responsible to the President
and the President may instruct them in the performance of
their duties. No constitutional issues arise as a result of
that relationship so long as the President does not give
instructions inconsistent with constitutional or appropriate
statutory prohibitions. Tanus, in performing the responsi-
bilities outlined in H.R. 10998, the Archivist would, we
assume, represent the Chief Executive and would perform under

his direction the constitutional functions devolving upon

the incumbent President discussed in Nixon v. Administrator

S4~424' 0 - 79 - 9
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and fn inited States v. Nixon.

A greater problem arises, however, with respect to the
role céntemplated by the bill for the former President in
preserving the papers of his Administration.  The bill
’suggests that; while the Archivist “may consult" with former
Presidents, he is under no requirement to do so. We think
that  on this issue the bill is squarely at odds with the

Supreme Court's opinion in Nixon v. Administrator. The

Court there directly acknowledged that a former President

does have a continuing, and constitutionally based, interest

in preserving the confidentiality of privileged commmications
which he received during his service in Office. 97 S. Ct. at
2793, The Court, and the separate opiniocns of Justices Blackmun
and Powell as well, rcpeatedly emphasized that the Presidential
Recordings and Materials Preservation Act carefully preserved
the opportunity to protect and assert "any legally or consti-
tutionally based right or privilege.” Id. at 2790; 2814

‘(Mr, ‘Justice Blackmun); 2816-17 (Mr. Justice Powell). The

Act achieved this end by providing that regulations be promul-

gated which would take inco account the need for notice and
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an opportunity to object in each case to the former President.
Although ﬁhe Court found it unnecessary to decide the public
access issues, we think it plain that in light of the Court's
repeated emphasis on this aspect of the statute, without

this provision the Act would ultimately be declared unconsti-
tutional. Likewise, we do not thimk the present bill wil:
survive constitutional scrutiny unless it is amended to
provide a similar case-by-case screening mechanism. 10/

The need for a provision allowing the former President

10/ We do not think that this defect is overcome by the fact
that the sirting President retains the authority to exert

the privileges of the Executive Branch. Obviously, as the
Court in the Nixon Papers case explained, if the present

and former President disagree over the propriety of a particu-
lar disclosure, the judgment of the incumbent, because he
will ordinerily be in the best position to 2ssess the conse-
quences of disclosure, will be entitled to great weight. 97 S.
Ct. at 2793. Nonetheless, the central point remains: a
President cannot offexr any assurance to his advisers that
their counsel will be received in confidence unless his ability
personally to raise the privilege survives his Administratiom.
The Solicitor General so argued in that case and the Court
embraced his reasoning in toto. Id. In this connection it
may be well also to remember the point that Justice Blackmun
felt constrained to add:  the transition from one President

to &nother, or from one political party to another in the
White House, should not be allowed to disrupt the preservation
of Presidential privilege, 1d. at 28l4.
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to have a2 role in the public access process applied also with

~ respect to release of material that is of a partisan political
nature. Aé we have‘stated in the foregoing section of this
testimony, the present language of the bill does not cover
adequately the President's First Amendment political speech
and associational rights. Even if the provision were drawn
more liberally, however, we think that some provision would
nonetheless be required allowing the former President to
assert any First Amendment rights against disclosure on

a case~by-case basis. Again, we read the Court in Nixon wv.

Admipistrator, 97 S. Ct. at 2802, as clearly acknowledging
the need for such an opportunity.

Assuming that the bill is modified ﬁo incorporate these
necessary provisions for notice and an opportunity to questicn
intended disclosures, we may address the second issue whether
the categories of excludible material are coterminous with
the responsibility of the Executive Branch to protect against
disclosures that might prove detrimental to the public
interest. We focus first on the exclusion of information
of a confidential nature. 1In one important respect the

provision is roo narrowly drawn. 1t protects from disclosure
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cognizable harm and that it does not sllow for consideration
of the more generalized chilling effect that flows from the
loss of aSSuraﬁces of confidentiblity within the Executive
Branch. As we read the pertinent héseé it is clear that the
privilege for confidential communications has a presumptive
application even where nondisclosure could not be based on
the "more particularized" privilege for "military, diplomatic,
or sensitive national security secrets.”. United States v.

Nixon, 418 U.S. at 706; Nixon v. Administrator, 97 S. Ct. at

2792, It may well be that this apparent shortcoﬁing in

the bill can be corrected if the last phrase of subparagraph
(D) is read expansively. That is, if the Archivist could
read "interfere detrimentally with the curreﬁt affairs of
the Government"” to allow a finding that loss of confidenti-
ality generally was intended to be there comprehended, this
provision would probably cover the privilege adequstely.

If the provision is not to be read in this fashion we think
courts would conclude -- even without the facts of a
particular case before them -- that this bill cuts into the

necessary area of confidentiality and cannot be sustained.
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It‘must be remembered that such communications are pre-
sumgtiQelz privileged. :A statute which stands the presumption
on its head; making all such communications available in the
absence of a showing of direct and immediate damage or inter-
ference would intrude upon what the Supreme Court has defined
to be the scope of Presidemtial privilege. Quite to the
contrary, the showing of some substantial need for disclosure

is regquired of those who would override the presumption

against disclosure. See Senate Select Comm. v, Nixon, 498 F.2d
725, 730-31 (D.C. Cir. 1974).

Finally, the bill's five-part list of grounds for non-
disclosure suffers from what we regard as possibly an over-
riding defect. Stated simply, we doubt that it is reasonably
possible to set forth and preserve in a legislative catalogue
all the privileges necessary to the functioning of the Presi-
dent. Two examples might be cited. First, we see no
provision for the nondisclosure of investigatory materials
arising in the course of law enforcewent activities. Second,
there is no mention of a privilege against the disclosure
of the identity of informants. Both privileges are well

recognized, and we assume the subcommittee will agree thit
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only those confidenﬁial communications made Bérsonallz to
the ?resident, or made pergonally by the President. Insofar
as this language would be read to exclude the communications
of, and advisory materials received by, the close personal
assistants to the Presidents, we think it cannot stand. 11/
It has long been understood that the privilege for confi-
dential communications extends beyond the person of the
President to those who serve as his advisers. This under-
standing has been based on the same practical considerations

that led the Court in Gravel v. United States, 408 U.S. 606,

617 (1972), to conclude that a Senator's legislative side,
who served as his "alter ego" in accomplishing critical tasks
which the Senator could not himself perform, was entitled

to. protection under the provisions of the Speeéh and Debate
Clause. We need not dwell on the point, except to say that
we think the courts have acknowledged that for the so-called

e

11/ By its terms, the bill applies to all documentary
materials '"made or received . . . by the Pregident, his immed-
fate staff, or a unit or individual of the Executive Office
of the President . . ." § 2(e)(2). It must be assumed that
much material of a confidential nature would fall within this
definition but which would not be received "personally™ by
the President.
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“presumptive privilege” to be meaningful it must extend
beyondkthe President personally to those who serve under and

advise him. 12/ See United States v. Nixon, 418 U.S. at 682

("A President and those who assist him must be free to explore
alternatives in the process of shaping policies and making

decisions . . . ."); Nixon v. Administrator, 97 S. Ct. at

2792 n. 10 (acknowledging the '"legitimate governmental
interest in the confidentiality of communications between
high governmment officials, e.g., those who advise the Presi-

dent'); Nixon v. Sampson, 389 F. Supp. 107, 150 n. 112

(D.D.C. 1975).

There is a second issue that arises with respect to the
confidentiality seétion of the bill. The provision might be
read to allow the mondisclosure of confidential communications

only where disclosure would cause some direct and im&ediately

12/ To say that the privilege extends to advisers of the
President does not mean that any Executive Branch employee

may assert that privilege. “As I am sure this subcommittee

is aware, at least insofar as congressional requests for
documents are concerned, it has for many years now been the
announced practice of the Executive Branch to limit the
invocation of the privilege personally to the President. - See
€.g., Memorandum for the Heads of Executive Departments and
Agencies, dated March 24, 1969 (known as the'Nixon Memoraudum™).
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their preservation is importadt. Both privileges -~ which
by the way have their origins as common law "evidentiary"
privileges and enjoy an existence apart from what we
usually regard as a "presidential" privilege -~ are rooted
in the notion that the public interest in furthering
effective; and fair, law enforcement réquires their preserva=
tion; |

Qur point here is that we doubt that any very specific
and restrictive listing of this sort will prove sufficient
to cover all of the accepted -- and important =-- grounds for
a Presidential declination to disclose portions of his
papers. 13/ Furthermore, it must be recognized that the
law with respect to the types of privileges addressed by
this legislation is éonstantly developing asg courts tackle
issues arising in particular cases. In passing the "Presi- '
dential Recoidings and Materials Preservation Act,” we
think dongress recognized these facts, The approach Qdopted

there 1s one that recommends itself: ' the statute simply

13/ Among the other sorts of information now protected
under the Freedom of Information Act - is material that may
constitute a trade secret,




132

fnstructed the Administrator of GSA to draft appropfiate
regulationsvwhich would take ‘nto account all of the rele-
vent factors both in favor of aﬁd'against disclosure and
which specifically would protect "any party's opportunity
to assert any iegally nr constitutionally based right or
privilege.” 44 U.S5.C. 2107. We think that a similar
provision is desirable, and may well prove essential, to
prevent a subsequent judicial ruling that the law is
constituticnally flawed.

In contrast to the approach taken by H.R. 10998, that
adopted by the majority of the National Study Commission and
embodied in H.R. 11001, would allow outgoing or incumbent
‘Presidents to restrict access to selected poritions of their
papers for up to 15 years. This proposal has much to recom-
mend it. By Precluding all unessential disclosures for a
reasonable period, the chilling effect that could result from
case~by-case debates on exemptions under the FOIA would be
avoided. This compromise, allowing for passage of time,
vould seem to reduce the impact of a - concetn over breached

confidences. Moreover, allowlng for historical distance
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between the events underlying fhe‘President's documents

and their diSclosﬁre, wbuld,’ue think, improve the 1likelihood
of meaningful access. Although effectively reducing the
diétuption of the Executive Branch functions caused b} the
fear of immédiate disclosure of confidential advice, and

the resulting problem with regard to constitutional principles
of separation of‘powers,,the H.R. 11001 approach falls short
of what we think the Constitution requires in one respect.

The proposal provides no opportunity for an agsertion of

s

the Presidential privilege should that become necessary at

“some time more than 15 years after a President leaves office.

e TS T S

1f the 15-year proposal could be modified to provide some

reasonsble mechanism for assertion of the privilege in

appropriate cases, there is reason to belleve that courts

might well conclude that a balance gtruék in this way would

both satiéfy Congress' legitimate desire to assure greater

“access to information and preserve the essential viability of

the presumptive privilege for confidential communications.

I hope that these comments prove helpfui to the sub~

committee.

DOJ-1979-02
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Mr. Prever. Our next witness is the Archivist of the United States,
Dr. James B. Rhoads, who has served as a member of the National
Commission on Records and Documents for Federal Officials.

We are pleased to have you with us today, Dr. Rhoads.

You may proceed with your prepared statement or summarize in
any manner you see fit. :

STATEMENT OF JAMES B. RHOADS, ARCHIVIST OF THE UFITED
STATES, NATIONAL ARCHIVES ARD RECORDS SERVICE, GEN-
ERAL SERVICES ADMIRISTRATION; ACCOMPANIED BY STEVER
GARFINEEL, CHIEF COURSEL FOR RECORDS AND ARCHIVES

Mr. Ruoaps. Thank you very much, Mr. Chairman. I appreciate
your welcome and the opportunity to be here. I am accompanied by -
Steven Garfinkel who is our Counsel.

I wish to thank the chairman for inviting me to present testimony
on H.R. 10998 and H.R. 11001, bills which propose new systems for
controllipg, managing, and disposing of Presidential and Vice Presi-
dential papers. The fact that these hearings are being held before
this committee gives ample evidence of the Cungress interest in and
concern about this issue. I am gratified by this concern and welcome
the opportunity to participate in the discussion of such an important
issue.

Both of the bills being considered by this committee are based on
the fundamental belief that citizens legitimately have a right to as
much information as possible absut the operation of their Govern-
ment. This is also the assumgtion that guides professional archivists
in their work. There is, therefore, no question about our streng support
for the goals represented in these two bills.

These bills do, however, represent somewhat different solutions to
demands from the public, journaiists, historians, archivists, and the
Congress for a new approach to preserving and making availabis the -
records of the Presidency. Traditionally the papers of elected officials,
including both the President and Members of Congress, have been
considered private property to be disposed of or cared for in whatever
manner the official dictated. For the most part, Presidents from
Herbert Hoover through Gerald Ford have chosen to donate the
papers of their administrations to the U.8. Government to insure that
the papers would be preserved and made available for research. Only
one modern President sought to donate his papers under restrictions
judged to be unacceptable by professional archivists.

On the other haad, preservation of the papers of other Presidents
and other elected officiuis has often been haphazard.

Despite some shortcomings in the current system, we supported its
continuation because we believed in the essential soundness of the
Presidential Libreries Act which we administer. But events of the past
few years have compelled archivists as well as others to thoroughly
reconsider alternative aspproaches.

I served as the delegate of the Administrator of General Services on
the National Study Commission on Records and Documents of
Federal Officials—popularly known as the Public Documents Com-.
mission—which was chartered by Congress to conduct an indepth
study of tne status of the papers of the President, Members of Congress,




- the judiciary, and other Federal officials. Although my views were al-
ready changing, my work with the Commission accelerated that proc-
ess and at 1ts conclusion I unreservedly supported the Commissicn’s
majority recommendations for legislation which would draw distinc-
tions between personal papers and official papers of elected officials
- and would specify the differing legal status of each category of docu-
- ments. Both H.R. 10998 and H.R. 11001 although limited to the docu-
ments created in the White House by or for the President and Vice
President, incorporate several of the Public Documents Commission’s
~ recommendations. : ~ :
- I, therefore, wholeheartedly agree with the fundamental goal of
~ both bills though I differ with some aspects of how to carry out that
~goal. T also continue to support the Public Documents Commission’s
& ,l"ecczlqmmendations regarding the papers of Members of Congress and the
udiciary. ~
! We tlglnk that it is especially important to insure that the definitions
 and procedures included in any proposed legislation dealing with the
~distinctions between personal papers and official records should be as
‘unambiguous as possible and, tgerefore, less open to challenge when the
- law is implemented. I do not think this is the time to go into extensive,
detailed comments on suggested definicional changes. We have, how-
ever, prepared sach comments upon the request of this subcoramittee
and we hope that those comments will be given serious consideration.
I must admit that our concern for clear procedures and definitions
- is more than academic since both bills being considered in these
- hearings propose that the Archivist carry out their provisions. Like
everyone else, I suppose, we like to have operating guidelines.
The most obvious point of divergence in these two bills lies in theis
differing approaches to control of those documents which both biils
~define as Presidential records. In both instances the Presidential
records are considered property of the United States to be taken into
the cutody of the Archivist at the conclusion of a President’s term of
“office. .t this point the bills diverge.

H.R. 10998 would strip a former President of all control over access
to the Presidential records of his administration by making the records
subject to sn amended Freedom of Information Act at the time that
the Archivist assumes custody of the records.

H.R. 11001, on the other hand, has adopted the recommendation of
the Public Documents Commission permitting the former President
to place restrictions on the records for up to 15 years from the time his
term of office ends. ‘ ~

As 8 member of the Public Documents Commission I supported the
recommendations that a President be permitted to control access to
his papers for up to 15 years and I continue to do so. The Commission
considered a great many factors in reaching the decision to ms'e this
recommendation and I believe that the reasons for the Presidential
restriction perrod were good ones.

The materials under discussion represent the written record of the
highesi level policy discussions and d scisions on issues of fundamental
importance to ail of us. The docum:nts serve an important function
at the time they are created and an important function later when
they are used by the public and scholars to study and make judgments
about the way decisions were made and why. Meany of the Com-
mission’s witnesses expressed the belief that fewer and less candid
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