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PRESIDENTIAL RECORDS ACT OF 1978 

THURSDAY,. FEBRUARY 23, 1978 

HousE OF REPRESEXTATIVEs, 
GovERX'-IEx·r IxFOR'-fA TIOX 

AXD IxnrvIDUAL RIGHTS SuBCO'-DIITTEE 
OF THE ColnIITTEE ox GovERX'-IEXT OPERA T10xs, 

lll<uhington, D.O. 
The subcommittee met, pursuant to notice, at 9:35 a.m., in room 

2203, Raybt1rn House Office Building, Hon. Richardson Preyer 
(chairman of the subcommittee) presidinc;;. 

Present: Representatives Richardson Preyer, Peter H. Kostmayer, 
Ted 'Yeiss, Paul X. :.\icCloskey, Jr., Dan Quayle, and John N. 
Erlenborn. 

Also present: Timothy H. Ingram, staff director; Edward J. Glei­
man, counsel; Euphon :\ietz~er, secretary; Catherine Sands, minority 
professional staff, Committee on Government Operations; and Harold 
C. Relyea, Con~essional Research Servjce, Libra1y of Congn:RS. 

Mr. PnEYER. The subcommittee will come to order. 
We are beg-innin~ consideration todav of questions that have not 

been adequately ans\\·ered for nearly 200 years: \Vhen a President 
~eaves office, who owns his papers? And under what conditions should 
th~y be made available to the public? 

When George \Yashington left office, he took his papers with him. 
Presidents since then have generally continued this tradition and re­
moved the papers of their adm;~istrations, though the records were 
produced at public cost and for public purpose. ~ 

The Presidential Libraries Act of 1955 authorized the Administrator 
of the General Services Administration to accept Presidential papers 
for deposit, but subject to restrictions imposed by the donor. 

The issue of Presidential payers is one of many that rose to public 
consciousness as a result of \\ atergate. The ag:reement between then 
General Services Administrator Arthur Sampson and former President 
Nixon provided for the destruction of the 'Yhite House tapes and 
placed severe limitntions on public access to the documents of the 
Nixon administration. 

Congress reacted and passed leg-islation to preserve the materials 
and to increase their availability. 

That legislation, which was upheld last year by the Supreme Court 
after a challenge from President ~ixon, applies only to the papers of 
hi!s administration, ho\\'ever. 

I believe the time has come for Congress to establish a general 
policy which would apply to the official papers of all P.r:esident_s, 
assuring that they will be properly preserved and made readily avail­
able to the American public. 

(1} 
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The purpose of today's hearing- and three others to follow durin~ the 
ne.xt 2 '"eeks is to receive testimony on the Presidential Papers Act of 
1978, H.R. 10998, which I ha,·e introduced, and H.R. 11001, intro­
duced by Representatives Allen Ertel and John Brademas. ·without 
objection, we will include the text of these bills in the record. 

[The bills, H.R. 10998 and H.R. 11001, follow:] 



PRESIDEXTIAJ., RECORDS ACT OF 1978 

TUESDAY, FEBRUARY 28, 1978 

HousE OF REPRESEXTATivEs, 
GovERX:\lEXT IxFoR:,JATIOX 

AXD IxDIVIDt:AL RIGHTS Srnco'.\nIITTEE 
OF THE Co'.\IlIITTEE ox GovERX'.\IEXT 0PERATIOxs, 

;i:·ashington, D.C. 
The subcommittee met, pursuant to notice, at 9:35 a.m., in room 

220:3, Rayburn Honse Office Buil(:in~. Hon. Richardson Preyer (chair­
man of the subcommittee) presiding 

Present: Representatives Ric1uml ,;on Preyer, Peter H. Kost mayer, 
Ptiul X. ~kCloskL'y, and Dan Quayle. 

Also present: Timothy H. lnµTam, staff director; Edward .J. Glei:nan, 
counsel; ).laura .J. Flaherty, clerk; Catherine Sands, minority profes­
sional staff. Committee on Government Operations; ancl Harold C. 
Relyea, Con;rressional Research ~ervice, Library of Congress. 

Mr. KosT:\tAYER [presiding}. The subcommittee will come to order. 
I have a short opening statement whic~1 I will reacl. 
Chairman Preyer has heen tletairn~1l by an executive session of the 

Ethic:s Comrr-!ttee but he will join us shortly after 10 o'clock this 
mornm~. 

We continue today our hearinµ-s on the ownership and disposition 
of Presidential papers. 

Last Thursday we heard from former \Yhite House -.:ounsel, Phii:p 
Buchen, Representatives Allen Ertel, of Pennsylvania, and John 
Brademas, of Indiana. 

We have before u.;; two hills, the Presitlential Papers Act of 1978, 
which Conl!ressman Preyer has introduced, and H.R. 11001 introduced 
by Representatives Ertel :md BnHlemns. 

Our questions are: When a President leaves office, who owns h:s 
papers and under what conditions should they be made available to 
the American people? 

Our first witnes:;; this morning is Deputy Ass!stant Attorney General 
Lawrence A. Hamm~ntl, of the Department of ,Justice. 

Welcome, lfr. Hammond, do you htlve a prepared statement? 

~fr. HAJrnoxD. I have with me this morninµ- one of ')Ur att'>rney 
advisers from the Office of Legal Counsel, ~Is. ,Judy Wegner. 

(Si) 
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I'm so1Tv that our statement was not available earlier. Counsel has 
askecl me that in lighi of the fuct that it di(l just come up early this 
morning that I go ah1 ad and read the entire text. I have agree<l to do 
that. 

I appreciate this opportunity to present for yn:.;r consideration t.he 
views of the Department of .Justice on the t;onstitutional questions 
raised by II.R. 10998, the "Presidential rapers Act. ol' 1978." I woulJ 
like to preface my remarks in much ihe same way that .Judge Carl 
~1cGO\rnn did in his opinion for the three-jud~e dist1 ict court in 4Vixon 
v. 4·1dministrator. He acknowledg-ed that there must neces:;arilv 
he rm important difference bet weei1 the role of a court in reviewing ·a 
statutory ennctmer>.t which has not yet been implemented and in 
reviewing the application of that law to the precise facts of individual 
cases. He quoted, ns I \\·ould like to, from the Supreme Court's opinion 
in lratson v. Buck,:{}:) U.S. :{:s;, 1944, where the Court warned against. 
making jud~1'ffients about statutory enactments in advance of their 
application: 

Pa&"'ing upon thP po:'1'ihl£> !<ignific:mCC' of thf' manifold provii'ion" of a liroad 
statute in advar.ce of dfort!" to apply thP :'PparatC> provisions i,.; analogou" to 

· rendering an advi,-ory opinion upon a "tatttte or a c!C'clarator~· judg11H'nt upon 
hypothetical ca"<'-

That admonition of restrnint should apply with even ~renter force 
when one is nsked to comment on the constitutionnlitv ol' a bill that 
has no accompuuyin~ leµ:islntive history to guide the i·.;ader t!1rough 
the several quite serious and important constitutional interest·> nffected 
by the proposed legislation. 

\\'ith these c·onsiderntions in mind, we havt• appro11ched the review 
of H.R. 10998 \\·ith nu eye tmnml identifying those mattl'rs that 
dP.serve darifiention in order to avoid what might he serious con­
stitutionnl problems in the ultinwte upplirntion of the sti1t11te, and to 
identify those few problems wl.idt, in the Depnrtment's view, would 
call into question the CO!lstitutionulity of this lehislation prior to its 
appli<·ation to fhl.l't ieular ea::>es. 

Although, 2ts tlw following- unaly::.is of the bill will indicate, we be­
lieve that the <·ongressional intent with reg-2ml to certain aspects of 
the biil should he dnrified and rertnin modifientions adopted, it is 
our conclusion thnt th~ subject mntter of this bill is well withi!1 the 
province of Congress, thnt it de2ils with mntters appropriate for 
congressional r·oncern, am! thut its underlying purposes mny con­
stitutionnllv he ud1ieved. 

The bill .hm; two principnl aspects: Firt;t, it would reserve to the 
United States ownership m1tl r:ontrol of tll'finf'd Presidential reeords; 
nnd, secornl, it would nllow p:1blic tt{"(·ess to such records, under 
procedures mode!ed on those contained in the Freedom of Information 
Act, immediately upon n President's departure from offif'e and the 

, completion of lH'<·essary nrchivnl pro<·essi11~. I will discuss <'ad1 of 
these aspects in turn. 

First, I tum to the Go...-ernment ownership question. The reservation 
and retention of eomplete owner~h1p, possC'ssion, nntl control of 
Presillential records in thl' Unite1l ~tates nrnrks a significunt (!:.~patture 
from past P• actiC'.e. Trnditionn' ly, Pre~idl·11ts haH' been re~arded as 
possessing-a property right in their papC'rs. alt hough n govPn1menb\I 
mterest in the rPg-ul11tion and d!sposition of sueh rui.iterinls has also 
been reco~nized. The Supreme ( ~ltirt has expressly reserved jud~ml'nt 

' I 
J ,, 

.""-, 

I, 

\ 
' 

/ 
\ 

\. 

-



-

89 

on the question whether, urnler exist in~ law, legal title to such mate­
rials lies in the President. Since ll.R. 10998 would have only prospec­
t i\'e effect, however, that question wouhl be avoided. Instea<l the 
issue becon:.es whether Congress may properly declare the records or 
future Prl's1dents to be Government property. 

It is well established thnt the work product of Government em­
ployees prepared at the direction of their employer or in the course 
of their <Int ies is Government propert.y. Should Congress choose to 
extend this princ:ple i.o cover records prepared or received by the 
President in the course of his (luties, no substantial separation of 
po\\·er-s problems would, in our view, be rnised. 

The Supreme Court·:; opinion in Nixon v. Administrator makes clear 
that it is within the appropriRte ambit of Conp·ess pcwer to legislate 
with respeet to the preservation of the historically vqluable papers of 
the Chief Exeeutive. :\Ir .. Justice Powell's separate cor..currence in that 
case makes th~ same point at somewhat greater length and concludes 
that Congress pow"r in this area is "unquestionable." 

"·e think it follows that, at lenst insofar as declarin~: the President's 
officinl papers to he public i;roperty is concerned, Congress action 
is not subject to serious challenge. 

:\Ir. Ko:,;T:-.tAYER. :\Ir. Hammond, let me ir.terrupt for one second. 
It is a lengthy stateme11L If it would be easier for you to summarize 
the remainder of it, please feel free to do that. That ,,.ill give us the 
oppo~tunity to ~sk n~ore questions. 

:\h. lIA:\DlOXD. I can do that. 
:\Ir. Kosn1A YER. \Yi trout objection, vohr entire written testimony 

will be insPrted in the record. • 
{See pp. IOS-133.J 
:\Ir. HA:\Dtoxn. I think that with respect to the ownen.hip question, 

the a<lclitional questions that I think lw7e to be alldressed are: Have 
you written the bill broadly enough to -::xclwle those papers that are 
private in nature and those papers that would be protectable under 
the first amendment privilege? 

'Ye think on its face that the 1>rivate papers provision presents no 
problem. The way that the bill is drafted takes care of that 
appropriately. 

\Ve do see u prob!em with respect to materials having to <lo with 
the President's participation in political affairs. The bill is drafted to 
allow the President to exclude only those matter5 that deal with his 
pers01-il! participation. 'Ve think it 1s reasonable to assume that a good 
deal of material may well come to the President, us the lec1der of his 
national political p&rty, that may only in the attenuated sense involve 
his personal participetion. He may be asked or advised, for instance, 
about the status of Democratic congressional campa.i!,..'1lS acroSB the 
country. He may participate personally in none or only a few of them. 
We think that kind of material is still protected by the first amendment. 

I wouid like to turn now to the accesb _portions of the bill and, first, 
to the proc~dural provisions that deal with rf'cord maintenance, and 
recordkeep1'.lg. 

The bill as""'- read it reqtiires the President to implement a system 
of records managment and control. It requires him to mitke sure that 
things are ad-~quately rJcorde<l and appro_priately maintained . 

. It should I_1e plain that ~'·henever the lcg1sla.tive branch imposes any 
km<.l of requir .. 1nent of tlu:,, soi't on the executive branch that someone 
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is goinr,- to ruise or could raise a separation of powers G.Uestion. The 
·Supreme Court has fairly .clearly now given us the frame·work ~or 
analyzing those types of issues. The Court has embraced .Justice 
Jackson's concurrence in Youngstown Sheet anrl Tube v. Sawyer. It has 
done so both in the United States v. Nixon, and in tl.c more recent 
csse involving the Administrator of GSA. 

It seems to me that it is clear that Congress can leg!·· _.te with 
respect to the way papers are maintained so long as it <1 .L~ £0 \n a 
way that doe~ not lead to disrupti::;a of the functioning of tl1e executive 
branch. 

I cannot tell you-no one in the JusticP, Department can tell you-if 
these provisions "·ould disrupt the functionmg of the executive branch. 
hiy personal view, frankly, is that it is very doubtful that they would. 
I thmk that the way that. the provisions are drafted is sensible. It 
leaves a great d'eal of discretion to the Executiv.o to determine what is 
adequate and what is appropriate. Dra\Yn in that way, it seems to us 
unlikely that a serious constitutional question could be raised with 
respect to that matter. 

There is another procedural aspect of the bill that <loes raise in our 
minds a greater question. That is the provision with respect to the 
incumbent President gaining access tot he 1;apers of a former Pres; dent. 
As the bill is now drafted, it would require the Counselor to the 
President to state in writing in advance that the documents he seeks 
from the fi}e3 of a former President are, first, not otherwise available; 
an<l, second, spec:fically defined. He has to say, apparently with some 
precision, wh3t document he needs. · 

In the main I {lon't think there would be a constitutional problf'rn 
with that but I can certainly conceive of cases in which a President 
would need a set of files, would need them very quickly, an<l would 
not be able to say with specificity 'vhich particular documents he 
wants. He knows that the former President had a file on the matter 
and, furthermore, he may not be able to say that it is definitely not 
otherwise availab~e. He may just need that particular file at foat 
particular time. 

I doubt that there was any intent here to prohibit the President 
from having access under those circumstances. \Ve s'mply suggested 
that conceivably the lan:!uage could be broadened somewhat io say 
that the President would stute in writing these things where reasonably 
possible, or words to that effect. 

The remaining access provisions of the bill establish a mechanism 
for making Presit!Ential papers available for public scrutiny. The bill 
sets forth five categories of reasons why materials might not be 
<lisclosed. · 

WP think there are two sorts of problems raisell by t~e access 
prov:sion and both of them are serious. ,.1'he first one is with respect 
to who controls the access. We presume that because the Archivist is 
an employee of the executive branch, he serves um:er the Admi1iis­
trator of GSA who is an executiv·~ branch em11loyee: We assume that 
for those reasons that the sitting President would necessarily have 
control over the activities of the Arc!tivist. ~ 

There is a greater problem, however, with respect to the role to be 
play~d. by the f rmer President. If ":e read the ~ill cor:ectly, the 
Archivist may cTnsult the former President but he is noi.. m any cir­
cumstances required to do so. There is no mechanism established un<ler 
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the bill whereby the former President would have knowledge in 
advance anti would have an opportunity, in particular cases, to say 
anything about disclosure. The view of the Supreme Court on this 
pomt is, I s11ppose, controlling. 

In Nixon v. Administrator the Court £mbreced the Solicitor Gen­
eral's statement that the pri-vileges of the executive branch survived 
the period in which a President sits in office, that he does retain the 
authority to assert a privilege after he he.s gor1e from office ... An ()ppor­
tunity to do so, we think, has to be preserved. How that is done-I 
think there ought to be broad flexibility there. The important point is 
that there has to be some opportunity for a former President to come 
in and say, for a variety of reasons, that particular documents ought 
not to be< malle public. :Lt is nece£,Sary for him to have that right in 
order, as the Court said in lYixon v. Administrator, to pr~serve t~ie 
confidentiality of executive branch communications-essentially the 
"chilling effect" side of the Presi<l•mt's privilege. 

He also \vould need to have that opportunity so that he co'.ihl raise 
·any first amendment or other privacy issues that were still alive after 
the screening process. 

Apart from foe question of who controls ttccess, we have several 
concerns ubout the standards set forth in the statutes tl.emselves. The 
first one is with respect to the confi<lentialit~r provision which I think 
is subpart (b) of the listing-.• \.s presently drnwn, the confi<lentiality 
requiremer.t deals only ,,.,·ith matters persorntHy presented to or docu­
ments personally prepare:! by the President. It does not extend-at 
l~ast on its face-to the confidentiu.l communications of those in the 
Executive Office and those on the President's staff. 

\Ve think that it is dear that the privileges of the executive branch 
extend beyond the ;Jerson of the President and do extend to those who 
are his close personal advisers. : ... statute which did r.ot provi<le an 
opportunity for a President to object to the <li.sclosure of documents 
generat3d by or Mnling to or from his personal advisers would be conw 
stitutionally flawe:l. 

We havQ a second prcblem with the confidentiality requirement and 
may!->~ it is a matter of interpretation .. \s we read the provision there is 
not a taking into account of the neeJ for the President to decline to 
turn over material for, what I guess you would call, the generalized 
presumptive privilege. That is, in the draft it would appear t.hat the 
President mav decline to mal.i:e tloeuments available if h(~ thinks it will 
ir some way 'Injure the national security or would do harm to foreign 
affairs. But he may not decline to turn over documents simply because 
he concludes tL<\.t it would erode the essential confid<mtialitv of execu-
t!vP. communications. · 

Ii the bill_is read aw! int~nded that way, we think it is simply not 
con&titutionally broad enough. 

There is l:1 more generdizetl problem that we perceive in the drafting 
of your fve-part list of reasons why material might not. be <liscloseJ, 
in a coup!P. of respects we haYe been able to iden.tify in the short time 
that we h ... ve had. 

There are things that appear not to be inc:ude,i, for ir.dtance, 
investigatory files of la\\· enforcem.:nt investigations, t:ie ieentity of 
iriformant5. Presumablv thf> {:vmn::itt0r, would want to have an 
opportunity for th3 nonZlisclosure of t:1a.f k1;1,J {Jf mt:teriu.l in particular 
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cases. The conclusion I draw from that is that the approat 11 of trying 
to identify with precision those reasons why document.;; might not 
be turned over is probably not going to prove the mo5t efficacious 
w~y to proceed. · 

I think the approach of H.R. 11001 comes closer to protecting the 
essence of the privileg;es available to the executive branch by providing 
a period of time in which no disclosures or more limited <hsclosures 
wouid be RJ>i>ropriate. 

This concludes my remarks. 
Mr. Kosnu. YEIL In regard to what you just said about the 

Brademas-Ertel bill, do you generally favor the 15-year limitation? 
Mr. H.umo:rn. We favor in a general way some time limitations. 

The reason for favoring a t!me limitation relates specifically to tho 
prf'sumptive privilege, the chilling effect problem. I'm not concerned 
about the national security secrets, the thinf.,TS that would injure our 
foreif,.'T• affair-.;. Those would be taken care of under either bill as I 
read it. 

\Ye do favor the perceived need to protect that relationship-the 
coafidentiali ty. 

Mr. Kosnu YEn. Rather than employing a broad provision rnling 
out access for 15 yer~rs, could we not define specific categories such 
as were defined in the Ford agreement? \Ve could limit it to those 
and disclose as much information as possible, as early as possible, 
and limit what we would not reveal to certain specific cate~ories. 
\Yould that be an acce!>table comprtimise to you? 

l\fr. HA:lnmxo. I think so. You couhl identify certain tyves of 
communications that 1ire more likely to require the veil o!' confi­
dentiality, for instance, communicatio11s abo11t nominations tc the 
Suprt::me Court is an exi:mple that com.es to mind. T:1at is the kind 
of material that I think most sittinf! P1·esidents \\·ould not want to 
make &vailable at least for a respectable pe:iotl of time. 

~fr. Kosn1A YER. You mean an incumbent Presi<l~nt would not 
waat to make it availnble or a former President? 

l\h. HA \fllOXP Both, I supp)~e. 
:Mr. Kosnu. YER. \Yhy wou!.l President Carter not want to make 

availahle President Xixon's or Fresident Ford's decisions? 
}.fr. H.urnoxn. \Yith resnect to the nominations to the Supreme 

Court, for instance? · · 
Mr. Kosnu YER. Yes. 
l\ir. H u1~10xo. I would suspect that if President Carter and 

President Carter's aides kno'\' that the information they giv~ him 
on p..>tentiaJ nominees !s going t'> be made public by the nex~ : .3ident, 
fo~y may be much nh>re relt.ctant to be ,1s candid ard as 011,:;n and as 
complete in the advice that they r.i,·?. Th.it is the rationale . 

. Mr. Kosn1AY'::'P. \Ye nli:~ht be mere spec:!ic about that. 
In the Ford a~reement the7e are s~verl categories of materials 

which would b1~ restricted. Some, I think, are too broad anJ. too 
general. I ~poke :ibout this at the last hearing. One, for example, £:ays 
"material that might be used to hara~s or in.iure ar..y Jiving i>ers011 
or interfere with the person's right of priv&c~· or right of assoi:-iafo .. n." 
That seems to me to be rathPr broad 1:ind genera! and umld end up 
excluding reat1:rial \\·hich rnig11t emba1rass an individual because 
it indicated that h? was involved i11 some wrongdoing, information 
which should come to light !lot after 16 years but as soon as possible. 

• 
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·what about the chilling effect? Do you regard that as a serious 
problem? 

~fr. HA'.\DIOXD. Certainly. It is certainly diminished by the passage 
of time. I think that there ought to be a point at which just about 
everythi::tg that a President ever received ought to be made public­
a.nything that is not personal to him and is not protected by some G ther 
specific provision of the Constitution-but at least within a reasonable 
time after a Pre£ident leaves office. I suspect that a good deal of the 
communications that come to him would be colored if people knew 
that they were going to be made available. 

Mr. KosnrA YER. Isn't the chilling effect always a factor whether or 
not the information is going to be made available sooner or later? 
Are not people in the "\Thite House always ;.eluctant to write anything 
down even though it is going to come te light sooner or later anyway? 

Mr. HA'.\DIOXD. C'anclidly, there are a. lot of other considerations 
thf..t go into any adviser's thought processes when he (kcides hmv r..nd 
in what marmer to communicsJe with the President. and the Presi­
dent's advisers. I daresay that in many cases, if not in most cases, 
the chilling effoct of ev~ntual public disclosure is the most important. 
It is a factor and I think it is a:a important factor. 

Realisticallv there are lots of other considerations. Most of them 
relate to how~ best to make the immediate decision at hand .. If it is 
best to do it in writin~-if it is the most effective way to get it done­
then you can be pretty s~re it is going to be in writing. 

Mr. KosT'.\IAYER. I do not think too much of the ~hilling effect. 
It is all going to come out in the end anyway. 

Mr. ~fcCioskey? 
Mr. !\IcCLosKEY. Has O).f3 read your test,imvPy? 
Mr. HA:\DIOXD. Yes. 
Mr. :McCLOSKEY. I don't find any referetH'e to whether OMB is in 

agreement ;vi~h this testimony. 
Mr. HA'.\DIOXD. I may be mistaken, but with respect to material 

that the Offit;e of Legal Counsel prepares, especially materials rdat:ng 
to constitutional issues, we, as a matter of practice, sub.nit our testi­
mony to 0~1B. 0~1B shares it with whomever they wish and we 
receive comments. 'We don't really clear it as surh in the sense thtl.t 
if ~!iey ~alled an<! said, "Change nn argumE;nt, \q~ doa't like the con-, 
stituticm.1l argument." If they enff did tlrnt we \\ 0uld tell t.hem no. 

~Ir. :\lcCLCSKEY. ~Ir. Hammon<l, in running- through your testi­
mony I find no real approval of this legislat ic,n. However, you point 
out a. lot of problem· with it. 

Are you m favor of the cnn«ept iepresented by this lc~islation? 
~fr. HA'.\ntOXD. I'rP. sorry, ~Ir. Congressman, ,.-:; <:ertainiy are. 
~Ir. :\1cCLOSKEY. Y 011. are? Do you spm.k for the \Vhite House in 

that respect? 
Mr. HA'.\DIO'\'D. I am not authorized to sp '..ik for them but I think 

if you have somebody '!P here, ..,hev will tell you'thl":.t they are as well. 
I have been inform~lly i<lvise<l that they are i1. favor or it. 

:\fr. McCL<.,SKEY. Y t" J. lu.ve listed a numbt r oi problems with it. 
Let.,.. 0 just pose one question. -

lJth· :r th;s legislation \ -tt1l<l tl'\e l:'l'esi<lent h,;Ye the right to make 
coni.~s of bis recon:s an<l t11ke them with ~1im wh:m he ieiwes office? 
I think . wt. - cai:not imag:ne a President l.-:>t w1.nt!ng to take copies 
of h~s recor<l:::- .nth him w!ien he leaves the White House. 
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Tht> hill snvs tlrnt nil Pn•sidentinl l'l.'('ords wi!\ l>t· t1mwd ovt>r to tht: 
Archivist. Will th~· Prl'~id1:nt ht• J!nilty c.f a crime if lw n111kes copiPs 
and tukt•s th<>m with hun? 

:\Ir. IlA:\D!D:"D. Tlrnt is un intt'l't•stin).! qu<>stion und one thut I 
had not C'onsulered. 

\!r. :\kCLosKEY. Can von im1t!!i1w n President of the United 
States leaving the White flouse without the rid1t to tnkt> with him 
copies of the 'records'? ' 

:\{ r. HA:rno:-:n. I would ht> vNy surpri~etl-nnd m11yhe you can 
a<lvise me, \Ir. Kostmnyer-hut I would be surprisE'tl if it "·us tlw. 
intent of the stnff to prohibit thP Pr£>sid<>nt from lrnvir.J! uccess to and 
havin;! n property right in his own p11p<>1'8. 

:\fr. Ko,.,n1.~YEH. There is a question of ownership here. I do not. 
know whether the st11ff cnn answer the question. 

Certainly the President "·onld have access to those pnpers. 
l\lr. H ·nrnoxn. It would seem to me that the intent of the statute 

is to increase public access, not to decrease Presidential access. 
~Ir. ~fcCLosKEY. The problem thnt I have with this legislation is 

that you divide 1·ecords into three pnrts: personal records, Presidential 
records, and documents that support one of the others. 

The le~islation savs verv clearlv that "at. the condusion of his 
term of office, the Presidential records"-that means all Prf'sidential 
records-"shall be turne1l over to the Archivist." \\"here does that 
leave the President if he should ,,·ant to make copies? Are not those 
copies a!so records? 

~fr. GLEnIA:\. It was the intent of the legfa'ation that the President 
should continue to have access to the reco'nls. 

)fr. ::\1cCLOSKEY. I am putting ourseh-es in this situation as 
:Members of Congress. I assume that "·!~r>n \Ve leav<> office we \vould 
like to take at le.;st one copy of ever.• paper we have ever signed and 
that has been submitted to us so \VC lrnve duplicate sets of the record. 

Xow "·hat is going to apply to the set of records that the President 
takes with him? 

~fr. GLEnIAX. The objectives of the bill are to preserve arnl make 
available to the public the records of the Presillent and the past 
Presidents. So on the assumption that the records were left behind 
and turned over to the National Archives, there would be no problem 
with &chie\·ing the first objective. 

The second objecti•e appears to be to make those records available 
tQ the public with respect to a duplicate set of papers and documents 
that the President may wish to take with him when he left office. 

Since :\fr. Hammond's testimonv and other testimony that we 
have heard tends to indicate that w the President's interest is pro­
tecting confidential communications wit.h his advisers, he would be 
on his own with respect to whether he \rnnted to waive the protect.ion 
that he apparently is supposed to be givin~ his advisers. 

I assume that the President would not be able to make available to 
the public a set of documents, or for that matter take from the \Vhite 
House, documents that \Yould affect foreign relations. 

Mr. ~kCLoSKEY. ::\Ir. Hammond, \\·hat, in your jud~"lllent, are 
reasons for this legislation. 

Mr. HA:\rno:-:n.' It seems to me that the primarv reason that. favors 
this kind of legislation is that the papers of the President, \Yhatever 
else you su,y about them, nre mutters in which the public has an interest. 

...._ ___ _,_. ________ ........,.. ___ ...._ ______ ~ ... ~- ... - -
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I know there has been a lot of talk in a number of court. cases and 
even an opinion authorized by the Department of .Justice several 
vears ago that talk nbout wP.o owns the papers and who has the 
i>roperty rights in the p_apers. . . . 

As I read it-and I thmk as most Presidents have read it-the simple 
fact of the matter is that whoever owns them, they are very much 
impr<'sse:I with the public interest. Th0 public ought to be able to see 
how its President makes (lecisions. It ought to have available to it the 
history of how important decisions were' mn<~e. , . 

~lr. ~lcCr.o:-;KEY. Let's look at that question, lets say, m the selec­
tion of Supreme Court ,Justices. Let:s assume that in the selection 
con;,iderntion of a particular nomin<>e-if derogatory information is 
received or solicited, should that information be available to public 
inspection and, if so, in your opinion uiter what period of time? 

Mr. H.nrnoxn. I think that \\·hen vou talk about information of a 
perscnal nature-- • 

:\fr. ~kCLosKEY. Let's take the Carswell case. Let's sny information 
is receiwd indicating a potential nominee for the Supreme Court 
has had homosext!al co:itacts. ·would that be privileged information? 

:\Ir. HA:-.n10xn. :\Iy personal view is that it should be, it should be 
protected. 

).fr. ~kCLo~K~Y. At what stage should it he made available to the 
public in your opinion? · 

~fr. HA:.\t:.\IOXD. It may well he that that particular portion of the 
file on any Supreme Court nominee ought never to be made public. 

~fr. :\kCLosKEY. Under tlwse two statutes which \\·e are now con­
sidering, what \rnuld be t_he law in your judgment if either one of them 
were adopted? 

~Ir. HA:-.nroxn. "\Ve think that both statutes as drafted are un­
cons ti!.illjQnaL~,-
--sri._ ~IcCLOSKEY. How ca'l. you be in fo\~or of a statute that i~ 
unconstitutional? I don't unden;tnnd vour testimonv. 

:\fr. HA:.\nroxo. "\Ve are in favor-and I am sorrv if I was not clear­
we are in favor of the concept, \\·e are in favor o("·hat the committee 
and what both bills try to do. 

Mr. ).1cCLOSKEY. But you are saying that both bills as presently 
written are unconstitutional? 

~fr. HA~rnox::>. Yes, sir. 
Mr. ~kCLOSKEY. I do not find anv,vhere in vour testimonv the 

suggestions as to how they should. be amended to make vthem 
constitutional. 

:\fr. H.urno~D. There are a number of specific suggestions-­
~fr. ~IcCLOSKEY. I find at iea,-;t five points in your testimony where 

you have indicated there is (>ither a constitutional difficulty or, in 
your opinion, the language is ffo.tly uncon::-titutional: is that right? 

:Mr. H.urno:.>D. That is right. 
:\Ir. ::\lcCLOSKEY. In no case do I find your suggestions as to the 

langunge that would mitke the bill constitutional in your judgment. 
Mr. H.urnoxo. If you would like I ca11 cite you to the spe~ific 

pages. 
::\fr. ::\kCLOSKEY. "'hat I would like to ask you to do is to give us 

the language, in your judgment, which '..-ould remove the constitu­
tional difficulties in this bill. 

::\Ir. ll.-\~I\to:--:n. I think I have on almost enry issue that we talked 
about. If it would help you we can go th.rough it. 
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Mr. KosTl\JAYER. 'Yould the gentleman :vield? 
1'.fr. McCLosKEY. I will be glad to yield~ 
Mr. KosnrAYER. One question of constitutionality relates to reveal­

ing infornrn.tion about an individual even if it is at the end of a Jong 
period of time, such as 1'.Ir. ~lc('loskcy suggested; is that not a ques­
tion of constitutionalit:y? 

Mr. HA:\L\!OND. Yes; I think that there is. \Ye said that there has 
to be some mechanism whereby a former President and a sitting 
Pre:-ident can prewnt there from being that kind of disclosure. 

J\fr. KosnIAYER. There is not presently that provision in the bill? 
Mr. HA:-.nIOND. Ko: there is not in either bill as I read them. 
Mr. Kosn1AYER. St1relv that is a serious fiaw i:.:1 both bills. 
Mr. HA:\L\IOXD. But there is a provisi.on that says uwould intrude 

upon the personal pri,·acy" of some individual. There is no power for 
the fon:ier President to assert that under H.R. 10998 as I read it. 

Mr. I~osnIAYER. The provisio:-t says that anything regarding per­
sonal prn-acy !:>hall never be revealed? 

Mr. H.nrnoxo. It is discretiona!'y as I read it. It says, "informa­
tion \\·hich if disclosed rnuld constitute a clearly unwarranted inva­
sion of the prinicy of the President and his family or any other person." 

! believe it is discretionary. It says, "reque'sts may be denied" if 
this consequence would flo\\-. It is not mandatory. 

~fr. KosT:>.IAYER. That is not fnr a limited period of time? Those 
requests cou!d be denied by the .Archivist? 

Mr. H.urnoxn. That is right. It is our vie\'> that in passing on those 
requests, the ~\rchivist essentially acts as the alter ego of the President. 

Mr. KosnrAYER. But that doe,; not set a:;ide the constitutional 
reque~~t? 

~fr. HA:-.nwxn. It does .wt insofar as it tloes not ~ive the former 
President an opportunity to state his views . 

.:\Ir . .:\IcCr osKEY. You think this power should be delegated to the 
Archivist? lt makes the Archivist the repository of a new disc.·etion 
I tlon't think "·as ever intended. 

:Mr. H.urnoxn. Kot in our view. It is not dele{!ated in the sense 
that the Archivist independently of the President can do_ all these 
things. He does ~hem as the a~ent and alter eg-o of the President. 

~ir . .:\lcCLosKEY. Let me g-o back to this Carswell question. 
Do you think after 15 years-assuming- Carswell is still alive-that 

this information shoultl be subject to public release? . 
Mr. H.urnoxn. I think that some of the information ought to be 

available to the public, not in terms of things that woulcl affect. his 
personal privacy directly but in terms of the decisionmakin~ process, 
who was contacted, what kinds of information were solicited, how 
thorough an investigation was done. I think that the public is entitled 
to know what happened in that decisionmaking process. If that can 
be done without further injuring- .:\fr. Carswell's privacy, I think it 
ought to be available. 

~fr . .:\kCLo::;KEY. But does not that make any potential nominee 
for public office subject to lrn,ving d!sclosed the most embarrassing 
aspects of his or her background? Is that the price you have tc pay 
for being nominated to public office; "·lrntever derogatory comments 
have been made about you from any source may someday then be 
available to public information? Is that, in essence, what you are 
saying? 
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l\1r. HA:\I:\toxn. Ko; it is not. Let me state it more clearly. 
The thini.rs that are of a purely personal nature. 
~fr. ).lcCLosKEY. But there is nothing of a personal nature with 

respect to the qualifications of a person for public offic~ in the court 
decision, is there? Is everything relevant under the libel lavrs? Have 
no.t we said a public figure is practically naked as far as any right of 
privacy? 

~fr. !Lun1oxn. I think the answer to that is "no,1' vrn have not 
gone that far. 

~fr. KosT:\IA YER. \Vhat if it involves national security? 
~fr .. ).fcCLosKEY. qr the Vice President, let's say he has had psy­

ch1atnc treatment as m the case of Senator Eagleton. I wouhl have 
thought that that. was the greatest privilege we had in this country, 
the right to the privacy of medical records. 

Counsel, can you tell me is there any right to invade the personal 
medical records in the national interest'? 

Mr9 1Lnrnoxn. A right to invade personal medical records? 
Mr. :).IcCr.osKEY. Let's use that as a test. Should the Government 

have the right to obtain the personal me<:ical records, ~,ich as those 
covering- the relationship between Senator Eagleton and his doctor, 

· in the public's interest? 
~fr. H.urnoxn. I think you are going to have to be more specific. 

·which hranch of the Government? I think that the executive branch 
surely had the right to obtain that information. 

Mr. ~icCLoSKEY. The attorney-client privilege and the doctor­
patient prh·ilege does not apply to the protection of an individual 
1f he is a nominee for public office; is that your testimony? 

Mr. H..a..~rnoxn. Xo; it is not. It is not close to my testimony. 
Mr. ~fcC1.osKEY. That is what I am trying to ascertain. 
Take the Endewn case. Does the Government of the United States 

have the right to penetrate the doctor-patient privi1ege in order to 
ascertain information about a nominee for public office? If so, under 
this statute, would the public then have the right to know a.bout 
what a man had said to his doctor or to his attorney if this information 
became disclosed as part of the nominating process? 

~fr. HA:-.rnoxn. As I understand it there are ',wo aspects to your 
question. Tbe first one is: Does the Government have a right or a 
power to invade a doctor-patient privilege c·r an attorney-client 
privilege in gathering information about the suitability of a nominee? 

I would say that in some cases the answer is ::es. In some cases you 
cannot assess the abilities and the qualificatiom: of a person for high 
public office unless vou know some of those very- personal, sensitive, 
and privileged things. I think it is a fact of life. I think that the 
President does have to know if there is a seriou:; psychiatric problem 
in someone who has a delicate national security position. There are 
times when that information is unquestionably essential. 

Mr .. MCCLOSKEY. Even without the consent of the individual? 
Mr. H.urnoxn. No; he always has the authority and the power, 

I think, to say that he will not take the office. It is a tradeoff. It is 
something you gi,·e up. 

Mr. ~IcCLOSKEY. I do not want to lose this point. 'Yithout the 
consent of the individual, does the executive branch ha,·e the right 
to inquire about information which was a result of the doctor-patient 
or attorney-client privilege? 
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Mr. HAlntoxn. To inquire into it? 
If I. was being consiJered for a position on the National Security 

Council, it would surely be appropriate for someone in the executive 
branch-the FBI or whoever 1s doina the investigtion-to ask me 
questions that may have to do with personal matters or matters 
that are protected by a personal privilege. I have the authority and 
the power to say, "I am sorry, that is a matter that I cannot share 
with you." Then it is up to the President to decide. If he wants that 
information and deems it essential, then I withdraw if I am not willing 
to share it. 

That happens with ::.ome regularity. 
}..fr. McCLOSKEY. In other words, you think that a President of 

the United States when nominatin~ someone for office has the right 
to ask the FBI to inquire of an individual what that individual said 
to his law·yer or to his doctor? 

1'fr. H.unmxn. In some cases. 
Mr. KosnrAYER. With the inc!.i,·idual's consent first? 
In other words, so-and-so has been nominated for a high position; 

the FBI goes to him and says, ""\Ye are going to ha\·e to talk to your 
la\vyer and your psychiatrist and your doctor. Do we have permission 
to do that? Do you grant it o~ deny it?" 

Mr. HA:m.10:-.;n. Yes. 
It is ordinarily specifically stated in a(l·;ance of the FBI ill"rnstiga-

tion. 
~fr. KosnrA YER. They ask if he has eve!· had psychiatric treatment? 
1fr. H.urno::rn. Yes. 
Mr. Kosnr..\ YER. If he lies, then he is absolutely not qualified for 

the p~sition to begin with. 
Mr. H.unwxn. I would think so. 
I think though that that is only half of your question. 
The second half is: "\\hen should the public have access to that kind 

of information if it is purelv personal in nature? 
Mr. McCLOSKEY. I want to get to that question but I am not sure 

I am absolutely clear on your first answer. 
I assume that a potential nominee can give his consent or deny his 

consent to reveal what he has said to his lu."·yei· or to his psychiatrist. 
If he refuses to give consent then it is my understanding that it is 
common practice to ask the potential nominee, "ls there anything you 
feel woultl be embarrassing to this administration if "·e appoint you?" 

I do not know that this question is put as a matte1· of custom: 
Would you give us free access to what you liave said to your attorney 
or your doctor? But assuming that an indi\'idual does not !!ive his 
consent, the admimstration then has the choice of either nominating 
him or her or not nominating him or her. 

Do you feel that the executive authority does have the right to ask 
for a waiver of the attorney-client or the doctor-patient privilege? 
Do you feel it is not an invas'.on of privacy'? --

Mr. I--h:.\n1oxn. I would think they have not only the right, but in 
some cases they have the duty. For a Chief Executive to fail to in­
quire into some matters that might be protected hy a lawyer-client 
privilege or matters that might be protected by a doctor-patient 
privilege would he-

.Mr. KosnrA YER. With the c<msent of the indivitlual first? 
Mr. H.urnoxo. Yes. 
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I am sure you understand that the doctor and the lawyer carry that 
privilege on behalf of their respective patients and clients. They can­
not answer an FBI request or a request from the President without 
that person':-; consent. If you go to somebody's doctor and say, "Give 
me the patient's file," it would be a gross br2ach of medical ethics for 
the doetor to turn over the file without first going to the patient and 
sayin!.!'. "Do you consent?" 

~:\h:. Kosn.L\ YER. It is ahn1ys possible-antl God forbitl that this 
should happen-that a President might even order someone to break 
into a psychiatrist's office. 

:\Ir. HA:IDIOXD. It is hard to im~ine that that would happen. 
).fr. ::\kCLOSKEY. A friend of mine is now in jail for doing that. 
Let's go to the second question. Assuming- that a nominee for office 

has been prevnile<l upon to waiYe his attorney-client or his doctor­
patient privile~e anti the Justice Department is in possession of the 
sensitive information \\·hich in turn is passed on to the President. 
\Vhat protection "·oiil<l the individual have imder either of these laws 
a;,!ainst an um,·arrantcd invasion of his privacy in the interest of the 
public's right to know why the President did not select .:\Ir. Carswell 
or someone like him? 

:\Ir. I-Lnrnoxo. You are on a very good point .. There is no protec­
tion as I rend either bill for the individual himself to come in and 
insist that material that would affect his privacy--

)fr. )kCLosKEY. 'Vhat about the Privacy Act of 1974? ·would the 
Privacy Act apply in this case'? 

)lr. H.uDIO:rn. I am not an expert. on the Privacy Act but I think 
the answer is no. 

:\fr. GLEL\IAX. ::\[r. ::\[cCloskey, the Privacy Act wonhl not apply 
unless we specifically tl.pplied it to the White House offi ~. However, 
if I can clarify a point en the availability to the public of the informa­
tion, the bill that :\fr. Preyer introduced does apply to t!ie standing 
tradition of the Freedom of Information Act. There would be some 
exceptions to personal privacy. 

The question that I migl:~ nose to the witness is this. Since the 
Freedom of Information Act Zloes not-for the executive branch­
provide notice to the indivi<lual that his interests might be harmed by 
disclosure of information, would you suggest that the Freedom of 
Information Act is unconstitutional? 

:\Ir. H.un10xo. N'o; and I was not suggesting that for this par­
ticular reason the statute is unconstitutional. That is one of the hP.rms. 

Jt, is a balance. There are some personal privacy downsides. 
~fr. GLEDIAX. You are not saying that the lack of notice to the 

individual to whom the material pertains, that the lack of notice to 
these individuals ,,·ould not render the proposal that :\Ir. Preyer is 
making unconstitutional? 

~fr. HA:'.\l:\IOXD. I do not believe so. I do not think that the con­
stitutional right of privacy has been extended by the courts to provide 
individuals with a right to prohibit the Government from disclosing 
material that thev had gathered about them. 

:\Ir. )fcCLosKEY. The problem I have with this legislation is that 
by extending the Freedom of Information A-ct to tl~e P~esidential 
papers but not the Privacy Act, we are treatmg Presidential papers 
with less respect than any other governmental papers, are we not? 
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Mr. H.un10,.D. Again, I am on soft ground here because I am not 
schcoletl in the details of the Privacy Act. If you apply the Freedom 
of Information Act principle there certair.ly are cases now in which it 
is at least possible-and it is happening all the time-that information 
about individuals in the files of the Government is being made public. 
I do n?t believe that anything in the Privacy Act prevents that from 
occurrmg. 

Look at the recent FOI releases of the FBI Cointelpro materials, 
the FOI releases on the \Y arren Commission, the releases now of the 
investigative conclusions drawn by the \Vatergate speciu.l prosecution 
force. 

Mr. McCLOSKEY. The problem that I have with this legislation in 
your testimonv, ~fr. Hammond, is this. You point out, for example, 
the coz:iimon l~w privilege n.ot recognized in the legislation: t~e rig-ht 
to <leclme the identity of an mformant. Do you feel that the legislation 
shoul<l include this parti?ular protection? 

Mr. H.un10xn. 1 es, sir. 
Mr. ~fcCLoSKEY. Here you say, "Stated simply, "·e doubt that it is 

reasonably possible to set forth and preserve in a legislative catalog all 
of the privileges necessary to the function oi the President." I agTee; 
Then you cite t\rn examples: "disclosure of investigatory materials; 
the _ _privilege against the disclosure of the identity of informants." 

You say it is not possi~le to list in the law all of the privileges that 
we do extend to the President. How do we draft a la:w then? 

:Mr. H.unwxn. I sug£;ested that the way around that is to make sure 
that you provide a screening mechanism that gives the President­
both sitting and former-an opportunity to raise the privilege in a 
particular case when disclosure is in que:';tion. 

Mr. ~1cCLoSKEY. You subject that to court decision then, don't 
you? 

Mr. HA::\t:\IOXD. Inevitably. 
If anyone thinks that there are not going to be court decisions on 

this statute, he is deluding himself. 
l\fr. !\fcCLoSKEY. I have begun to wonder; I agreed with the pur­

poses of this legislation initially but I begin to wonder if we should 
draft legislation to accomplish this or if this may be one of those areas 
where the best intentions to draft a law fail the practical test when 
we then have to apply the law. 

I think I would hke to defer t!1is because you have pointed out five 
instances where these bills are perhaps unconstitutional. lf e have no 
real language tv overcome those parts of it. I wonder if perhaps we 
should not sit down and try to draft the law to meet the constitutional 
objections first and then proceed with the testimony. 

Mr. H.urnoxn. I have suggested, I think in every case, language­
either specific words or an approach. 

~fr. KosT::\IA YEH. How can you ever remedy the problem of some­
one's pr;vacy being disclosed against his will eventually? What if 
the Archivist chooses to disclose it? 

).fr. HA::\DIOXD. As a constitutional matter, I do not think that the 
statute necessarily has to provide every individual with a right to 
make that objection. The ~onstittttional problem is taking: away from 
the former President the opportunity to make it on their behalf. 

).fr . .:\fcCLosKEY. That is what we did in the Privacy Act. \Ve set 
up the law so that the individual would have the right to protest if he 



101 

fe~t his rights of privP..cy were being infringed upon. ·we don't <lo that 
here . 

. Mr. H.un10xD. We don't do it under the Freedom of Information 
Act either! Congressman. 

I can !live vou a very specific example. There was very recently a 
release of a £ood deal of documentation from the Watergate special 
prosecution force in response to a lawsuit that was filed. It was a 
settlement or a partial settlement that resulted in a release of a good 
deal of material. A lot of tbat material talked about people who were 
investigated, so;ne of whom were prosecuted and some of whom were 
not. 

No attem:it was made and no la"· that I know of required an 
attempt to be ma<le to notify each of those people who were subjects 
of or who were involved in those investigations and to tell them "We 
are about to make a release." Nobody did that. 

In the Privacy Act-again I want to qualify this because I am not an 
expert of it-I don't think that the Privacy Act requires that. 

:Mr. ~kCLosKEY. Let me test something that you sai<l. You said 
you had language in your testimony to remedy the constitutional 
problems you raised. On page 2:3 of your testimony you say: 

\Ve douht it is reasonably possible to set forth and preserve in a legislative 
catalog all of the privileges necessary to the functioning of the President. 

Those privileges would-
have their origins as common law "evidentiary" privileges and enj0y an existence 
apart from what we usually regard as a "Presidential" privilege--are rooted in 
the notion that the public interest in furthering effective, and fair, law enforcement 
requires their preservation. 

Our point here is that we doubt that any very specific and restrictive listing of 
this sort will prove sufficient * * * . 

What <lo you recommend? 
i\Ir. fl_unIOND. If you 1ead on down on page 24, toward the bottom -~ 

of the page. I will quote: 
In passing the Presidential Recordings and Materials Preservation Act, we 

think Congress recognized these facts. 

The ones you just referred to. 
The approach adopted there is one that recommends itself: the statute simply 

instructed the Administrator or GSA to draft appropriate regulations . 

.:Mr, :\kCLosKEY. When we cannot reach a legal definition and then 
we instruct somebody to pass regulations to meet our own 
inadequacies--

Mr. HA'.\nION'D. The point is not simply the drafting of regulations. 
The point is that the regulations would have to provide an opportunity 
for any party to assert any legally or constitutionally based right or 
privilege. 

Mr. )lcCLosKEY. You recommend a similar provision, that if we 
cannot define it in law, then we instruct an Administrator to amu.ss 
re~ulations to cover this . 

. Mr. H.un10xD. Even if you could come up with the most complete 
catalog that our collective _minds can conceive of, you would still, in 
my view, have to have a provision of this sort.. 

Mr. ~lcCLOSKEY. I just want to respectfully suggest that one of the 
most admirable things the President has said is that he does not want 
to beleaguer the law with voluminous regulations. 
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If we cannot reach a legal definition here, to ask that it. be set. forth 
in voluminous re~1ilations is wrong. 

l\fr. H .. nn1oxo. I think it need not be set forth in voluminous regula­
tions. I note that the Administrator has recentlv announced-and 
maybe :\Ir. Rhoads can testify 11bout this in more ~detail-the regula­
tions under the Xixon papers statute have just been made public in 
the Federal Register several weeks ago. They are maybe 6 µages long . 

. Mr .. McCLoSKEY. Suppose we went. a little further in this statute 
and declared that Presidential records-and define those-be kept 
and they not be destroyed. "'\rould not that meet the purpose of this 
legislation? 

l\fr. HA:\DIOXD. I would have to defer to the people who drafted it 
but I would suspect that the answer is" Xe." It is not merely the pres­
ervation that is important, it is the public access. 

l\fr. McCLOSKEY. lVhy would the public access to these papers not 
be governed proper!y by the Privacy Act and the Freedom of Informa­
tion Act? ·why would those two laws not be adequate to protect the 
public's right to kno"· and the individual's right to privacy with respect 
to those Presidential papers? 

1\fr. HA'.\DiOND. Simply extending the Freedom of Information Act 
to apply to the President; is that what you are suggesting? 

Mr. ~IcCLOSKEY. I am asking why is anything necessary more than 
the provision that these are public~ records and they should not be 
destroyed, leaving in place the Freedom of Information .i\ct and the 
Privacy Act. 

Mr. HA:m1oxo. The Freedom of Information Act does not apply. 
Mr. GLEDIAX. The Freedom of Information Act and the Privacy 

Act <lo not apply to the records that are created within the "'White 
House office which would, in effect, constitute the official records of 
the President. 

We would have to change the definition in order to have the FOI 
and Privacy Acts apply. 

[See appendix 2:3 regarding the applicability of the Freedom of 
Information Act to the Executive Office of the President.] 

Mr . .McCLosKEY. The purpose of the legislation-if I understand 
counsel c11rrtctly-is to pi:ovide that the papers be preserved, to dis­
tinguish between Presidential papers and personal papers, and to make 
them subject to the Freedom of Information Acl. lrhy <lo we not make 
them subject to the Privacy Act as well? The Privacy Act was an 
attempt to balance the Freedom of Information Act against the rights 
of individuals to prohibit the unwarranted invasion of privacy. 

Why do you not recommend both? 
Mr. HAlrnoxo. If the Privacy Act did what you suggested that it 

does, that would be a good idea. I <lo not think that the Privacy Act 
as it exists right now would deal with any of the kinds of problems that 
you are concerned about. It would not pre\·ent ~he disclosure of infor­
mation. It doe:; not work that wav. 

)fr. PREYER. [presiding-). Thank you, ~fr. ~IcCloskey . 
. Mr. KosnIAYER. So there is reallv no solution to at least one of 

the problems that Congressman ~foCioskey raises, that isr that under 
the legislation tlie chairman is introducin~ and also the Brademas­
Ertel bill, someone's privacy is eventuall) going- to be disclosed against 
his will. Papers will be released and there is nothing we can do to 
control that. 
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Even if we attempt to notify that individual at the end of 15 years 
that some information is goin~ to come to light that he may find 
dero~atory, h~ still would not have the right to deny public access to 
that mtormat10n. 

That is not a constitutional issue. 
)fr. lLun1o:rn. You could draft a statute that. ,,-ould provide that. 
Mr . .KosnIAYER. Th}lt \\;ould give that individual the opportunity? 
:.\fr. lLunroxn. Yes; I think it would be terribly cumbersome but 

there is a lot to :reecmmend it. 
).fr. KosT:..rA YER. I also "·anted to address the point Congressman 

~foCloskey ruised earlier about the need for the legislation. Simply, 
the need for the le?islntion is to decide public mn1ership of the papers. 

Under current law a President has the right to take his papers with 
him and never reveal them to anyone at all. Once the law is passed 
could this practice (·ontinue? 

~fr. H.urnoxn. I think that is almost true. I think the fact of the 
matter is thnt if a President did try to take his papers something would 
be done about it. Congress has done that in the past. 

I need to qualify the statement I made before. It seems to me that 
you probably could not give to an individual the right in every case 
to prevent the Chief Executives from disclosing information about him 
that came to the Chief Executive in the course of or in relation to this 
constitutional function. 

Yon could not give the individual an override. 
l\fr. KosnIA YER. You could not give that individual the right to 

prohibit the Chief Executive from disclosing it? 
~Ir. IIA:..rnoxn. That i.s right. There may well be cases in which the 

Chief Executive would find it necessa1y to perform his functions. 
Mr. KosnrA YER. By disclosing such information to the general 

public? 
:Mr. HAlL\IOXD. Conceivably the general public but maybe not. It 

seems to me that there might be cases in which the President would 
have to make a disclosure of that kind in order to carry out his con­
stitutional functions. I cannot think of a specific PXample but I can 
conceive of t.hat being a problem. 

Mr. KosT:..rAYER. I agree that it is a difficult area in which to 
legislate. I suppose these things just have to take their course. It is a 
difficult area. It distGrbs me. I tlo not know what the answer is for 
protecting the privacy of individuals whose names may arise in Presi­
dential papers and who may be embarrassed at the en<l of 15 years 
or immediatelv. 

I do not know how they can be protected and at the same time pro­
tect the ri[!hts of the American people to have as much access to that 
information as possible. · 

Mr. PhEYEn. Thank you, Mr. Kostmayer. 
I believe counsel has a few questions. 
~fr. GLEBIAX. If I could clarify, under our bill the Freedom of 

Information Act would apply and individuals woul<l be proteded 
against the invasions of privacy. 

On page 15 in your testimony you speak to the exemptions that we 
have withdrawn from Executive privileg-e over the years . 

. Mr. Kosnu YE1~. I <lo not understand how the Freedom of Informa­
tion Act protects the..in<livi<luals that we were just talking about. 
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Mr. GLEI.'.\fAX. The Freedom of Infor_nation Act says that while 
there !s a pr~sumption cf avail1l.bility of records, one could withhold 
those records if disclosure would re~ult in a clearly unwarranted 
invasion of an individual's privacy . 

. Mr. Kosnu. YEH. But that is not a decision made by the individual 
whose privacy is being invaded. 

Mr. GLEnux. No, sir. But that is no different than the treatment 
of any other records in Government. 

1\1r. Kosnr.-\. YER. As I said, there is no solution to the problem 
including the one you suggested. 

Mr. GLEDH.x. There is some question as to ,,·hether a problem 
rei1!ly exists based on the case law as built up over the years. 

~fr. KosnIA YER. That is why the rights to privacy are not pro­
tected. I think clearly their rights are not protected. I am not saying 
that I knov.- a way to protect them, I do not. Maybe we have to have 
a tradeoff. Maybe it is better not to have those rights protected. I 
think clearly they are not protected and I don't know how to protect 
them. 

~fr. GLEHI.-\.S. If I could recap your testimony. Mr. Hammond. 
Y 0 11 say you see no constitutional problems with declaring o"·nership 
of the Presiden:ial p~pers ancl you are in favor of that; is that correct? 

:Mr. HA:'lr:'.\10:ND. res. 
Mr. GLEDfAX. You see no problem basically with impasin~ record­

keeping provisions on the ·white House from a constttutional 
standpoint. 

~fr. H.urnoxo. I think that as long as those practices do not 
constitute a disruption of the Office of the President. 

.Mr. GLEDIA:N'. For the most part, then, the problem with the bill 
that has been introduced by the chairman and also the other bill 
introduced by Representatives Ertel and Brademas, is the confidential 
advice exemption. You feel that we cannot define the sphere of 
confidential protection given by the incumbent President and by 
former Presidents. 

You seem to imply that the disclosure of a former Prtsi<lent's 
documents would have an effect on the incumbent President. It 
would have an effect on his ability to receive candid advice from his 
advisers; is that correct? 

:Mr. HA.:'lnIOND. That is right . 
. Mr. GL~BIAN. \Vhat right does a former President have, whttt is 

his real interest? Whe:;:·e is this duty that he owes to his assistants 
in case law or in the common law? 

1\tfr. HA:'IDIOXD. His interest arises while he is President. It is his 
interest as President to be able to assure his advisers that if they tell 
him things in confidence, those things will be maintained in confidence. 
If his advisers know that his promise of confidentiality is only as long­
lived as his ability to become reelected, and then only once, th~y 
may be-so the argument goes-less candid . 

. Mr. GLEDIAX. ·what would be the effect of a President leaving 
office and failing to impose any restrictinns on the availability of those 
documents that he has received from his assistants and advice that he 
has rec~ived from his assistants? \\" ould there be some cause of action 
in the assistants against the former President? 

}.,fr. H.A~nIOND. No. 
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Mr. GLEnrAN. Again, I am not quite clear where the duty arises 
that the President owes to his assistants to keep these communica­
tions confidenfrd. 

Mr. HA:o.rnoND. Not so much a duty he owes to the qssistants. 
It is a duty he owes to the institution. It is a duty he owes to the 
Presidency. It is impossible, again so the argument goes, for the 
President faithfully to execute the laws and to faithfully perform his 
other functions if he cannot receive open and candid advice. 

Mr. GLErnAN. You said that you did not necessarily feel that the 
15-year figure was a magic figure in terms of assuring that confidential 
advice would be received; is that correct? 

Mr. HA!\BIOND. That is correct. 
1\fr. GLEnJAX. Presidents have tended to impose restrictions in 

certain areas. ·would you agree that we might be able to come up with 
a listing of the areas where the privilege has to be protected? 

Mr. HA:o.n1o~D. I think you can come up with a listing of areas in 
which the privilege has t-0 be protected. I <lo not really doubt that. 
What I do doubt is that you can come up with an exclusive list or a 
sufficiently comprehensive liEt that no other protection need t-0 be 
provided. That is my concern. 

Mr. GLEI:\f.A:N". Jn other words, we are obligated to allow the Presi­
dent to have carte blanche authority as he sees fit based on the de­
parting President's perception of what the needs are. 

l\.1r. HA:\rnOND. Certainly not. The way your bill is drafted right 
now, if a private citizen requests access and the President says, 
"No; I am not going to give you access." What happens then? A lawsuit 
is filed and you go to court. The President says; 

I am not going to give you these materials because they violate one of the 
provisions of the statute or because they invade some constitutional prerogative. 

It is not a carte blanche at all as President Nixon found out. 
Mr. GLEDIAX. You started out by saying "your statute as drafted." 

You are referring to the bill that the chairman has introduced? 
Mr. HAMltOSD. Yes. 
Mr. GLEI!\tAN. It does not provide notice to the President but to 

the former President. 
Mr. HAlJMOXD. But it inferentially provides notice t-0 the incum­

bent President. 
Mr. GLEIMAN. Do you feel we have to provide notice to former and 

incumbent Presidents? 
Mr. HA:.moxn. No; you already do provide notice to the incumbent 

President.. 
Mr. GLEnIAN. Do you feel we have to provi<.!e notice to the former 

President? 
Mr. HA:\I:\IOXD. Yes; clearly. 
It is not my idea. That is what Justice Brennan said for the Court in 

Nixon v. Admini.strator. 
~1r. GLEBIA"X. I was wondering if you could provide us with the 

particular authorities. I know that you cited and relied quite heavily 
with respect to the generalized han.n doctrine, on the Senate select 
committee case. It seems to be somewhat of an anomaly. It seems to 
be the only case where the generalized harm concept of Presidential 
privilege was held to so firmly. As a matter of fact, it has received 
considerable criticism and commentary as I understand it. 
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Could you ref er to the other case law that you feel would support the 
position and need for including a provision encompassing generalized 
harm? 

Mr. H,un.mxo. Ii you would like, I can provide a memorandum on 
that. 

[The information follows:} 
DEPARTMENT OF JUSTICE, 

Washington D.C., Jfarch JS, 1978. 
Hon. RtcHARDSON PREYER, 
Chairmc.,;,, Subcommiilee on Goi·emment Information and lndfridual Rights, Com­

mittee on .Gorernment Or;eralions, llouse of Representatin:.s, Rayburn Office 
Buil'1ing, Washin(ltOn, D.C. 

DEAR MR. CHAIRMAN: During the course of my testimony before the subcom­
mittee on February 28 I wac; asked to provide supplemental information on the 
following two points: (1) Citations to cases which have discus:-,ed the Presidential 
privilege for confidential communications; and (2) history of Justice Department 
involvement in formulating the model disposition agreement suggested by the 
Archives tc retiring Presidents. 

As I indicated in response to ::\fr. Gleiman's question, Uni'ted States v. Nixon, 
418 U.S. 696 (1974), is the seminal case establishing a board-based Presidential 
privilege protecting confidential communications between the President and his 
advisers. While finding the President's privilege to be a qualified, rathe:r than 
absolute one, the Court recognized that its underpinnings were constitutional in 
origin, arising both from the doctrine of seraration of powers and from "the valid 
need for protection of communications rctween high Government officials and 
those who advise and assist them in t!". performance of th{'ir manifold duties." 
Id. at 705. The Court continued: 

"Human experience teaches that thosP. who expect public dissemination of their 
remarks may well temper candcr with a concern for appearances and for their own 
interests to the detriment of the decisionmaking process [footnote omitted}. What­
ever the nature of the privilege of confidentiality of Presidential communications 
in the exercise of Art. II powers, the privilege can be said to derive from the suprem­
acy of each branch within its own assigned area of constitutional duties. Certain 
powers ana privilege flow from the nature of enumerated pow~· U9otnote omitted]; 
the protection of the confidentiality of Presidential commum'-.itions has similar 
constitutional underpinnings." Id. at 705-706. 

be also Nixon v. Administrator, 97 S. Ct. 2777, 2792 (1977); Dellums v. Powell, 
561 F. 2d 242, 246 (D.C. Cir.), cert. deni'ed, 46 U.S.L. W. 3220 (1977); Sun Oil Co. 
v. United States, 514 F. 2d 1020 (Ct. CI. 1975); Committee for Nuclear Responsi­
bility, Inc. v. Seaborg, 364 F. 2d 788, 794 (D.C. Cir.), cert. denied, 404 U.S. 917 
(1971). 

! have also inquired whether the Department of .Tustice has examined the model 
agi eement development by the Archives for use by former Pre<idents in trans­
fer ·ing their papers to the United States. To the l:,p<;t of our knowledge, no review 
or :i.ppro•;al of the agreement has been asked or g. ven. 

Sincerely, 
LARRY A. HAMMOND, 

Deputy Assistant Attorney G • .merJl, 
G jfice of Legal Counsel. 

~fr. HAin10xo. The cases now are really tl:e United States v. Nixon, 
and Nixon v. Administrator. There if relevant language in several other 
cases but those are the really controlling prec"'dents. 

Both of those cases, a..c;; you know, have lengthy discussions about 
generalized harm considerations. 

Mr. GLEHIAN. I still have difficulty with this. You say we do not 
have to give a President carte blanche. You reco~ize ttat Presidents 
have generally been restricted in the same area m the past. Yet you 
say that it is unlikely that we 1.,e.n come up \vith a listing of areas where 
we would have to restrict access based on confidential privilege and 
still be able to withstand the test of confidentiality. ls that based on 
an examination that you have done of the areas that rresidents have 
restricted in the past? 
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Mr. HA::'lf!\ION"D. Let me back up a second. If the catalog is a suffi­
ciently open-ended one and if it includes the preservation of any con­
stitutionally based o: legally based privilege, sure. If that is the way 
your list is dra\vn, if it has a catchall, then the list itself would be 
sufficient so long as the former President, in addition to the incumbent 
President, has notice before disclosure. 

That is all I am saying. 
Mr. GLEUIAX. One last question. 
As I understand it, the National Archi~es for a number of years, 

has had a model donor agreement that they have offered the Presi­
dents as they have left office. Has this never been submitted to 
the Justice Department for its approval from the standpoint of 
constitutionality? 

Mr. HA:\tMOXD. I can find out for sure but I think t.hat the answer 
is "No." 

[See 1fr. Hammond's letter to the subcommittee of March 13, 1978, 
at p. W6.] 

M:.. GLErnAx. Thank you. 
Thank you, ::\fr. Chairman. 
Mr. PREYER. Thank you very much, Mr. Hammond. 
I regret missing some of the earlier part of your testimony. I \Von't 

ask you any questions because I am afraid I will re-plow ground that 
we have been over. But. I rea<l your te£timony with interest and we 
appreciate very much your contribution. 

Mr. HA::'IUWXD. Thank you very much. · 
[Mr. Hammond's prep.ired statP,ment follows:} 

~24 0 - 79 - 8 
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PREPAREr STATE.MENT OF LAWRENCE A. iiAMMONC, DEPUTY ASSISTANT ATTORNEY 
GENERAL. OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUSTICE 

Mr. Chairman and Members of the Committee: 

I appreciate this opportunity to present for your 

consideration the views of the Department of Justice on the 

constitutional questions raised by H.R. 10998, the "Presidential 

Papers Act of 1978. 11 I would like to preface my remarks in 

much the sace way that Judge Carl McGowan did in his opinion 

for the three-judge District Court in ~ v. Administrator, 

408 F. Supp. 321, aff'1• 97 S. Ct. 2777 (1977). He acknowl!dged 

th.at there must necessarily be an important difference between 

the role of a court i~ reviewing a statutory ~Tlac::meut which 

has not yet been implemented and in reviewing he application 

of that law to the precise facts of individu": cases. 408 

F. Supp. at 336. He quoted, as I woultl lik~ ~o, from the 

Supreme Court's opinion in Watson v. ~. 313 U.S. 387 (1944) 

where the Court warned against making judgments about statutory 

enactments in advance of their application: 

Passing upon the possible significance of 
the manifold provisions of a broad statute 
in advance of efforts to apply the separate 
provisions is analogous to rendering an 
advisory opinion upon a statute or a 
declaratory judgment upon hypothetical case. 
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That admonition of restraint should apply with even greater 
• 

force when one is asked to comment on the constitutionality 

of a bill that has no accompanying legislative history to 

guide the reader through the several quite serious and 

important constitutior.al interests affected by the prop:>sed 

legislation. With these considerations in mind, we have 

approached the review of H.R. 10998 with an eye toward identify-

ing those ma_tters that deserve clarification in order to 

avoid what might be serious constitutional problems in the 

ultimate application of the statute, and to identify those 

few problems which, in the Department's view, wo~id call 

int:o question the constitutionality of this legislation prior 

to its application to particular cases. Although, as the 

following analysis of the bill will indicate,we believe that 

congressional intent with regard to certain aspects of the bill 

should be clarified and certain modifications adopted, it is 

our conclusion that the subject matter of this bill is well 

within the province of Congress, that lt deals with matters 

appropriate for congressional concern, and that its underlying 

purposes may constitotionally be achieved. 
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The bill has two principal aspects: (1) it wc-....•ld reserve 

to the United States-ownership and control of defined Pres-

idential recordb; and (2) it would allow public access to 

such records, under procedures modeled on those contained in 

the Freeda~ of Information Act, immediately upon a President's 

departure from office and the completion of necessary archival 

processing. I will discuss each of these aspects in turn. 

I. 

~overnment Own~ip of Presidential Records 

The reservation and retention of complete ownership, 

possession, and control of "Presidential records 11 in the 

United States marks a significant departure from past 

practice. Traditionally, Presidents have been regarded 

as possessing a property right in their papers, !/ although 

a governmental interest in the regulation and disposition 

of such materials has also been recognized. 1-_/ The Supreme 

Court has exp~essly reserved judgment on the question whether, 

under existing law, legal title to such materials lies in 

1J See 43 Op. Att'y Gen. No. l (Sept. 6, 1974). 

2/ See Folsom v. ~. 9 Fed. Cas. No. 4,901, pp. 342, 
347 (1841). 
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the President. 1/ Since R.R. 10998 would have only pro-

spective effect, however, that question would be avoided. 

Instead the issue becomes whether Congress may properly 

declare the records of future Presidents to be government 

property. 

It is well established that the work product of govern-

ment employees prepared at the direction of their employe-e 

or in the course of thei: duties is government property. !!../ 

Should Congress choose to extend this principlt to cover 

records prepared or received by the President in the course 

of his duties, no substantial separation of powers problems 

woild, in our view, be raised. 

3/ Nixon v. Administrator of General Se·:vices, 97 S. Ct. 
2777, 2791 n. 8 {1972). 

~ See Solomons v. United States, 137 U.S. 342 (1890); 
Scherr v. Universal Match CoEP·• 417 F.2d 497 (2d Cir. 1969), 
cert. denied, 397 U.S. 936 (1970): Public Affairs Associates, 
Inc. v. Rickover, 268 F. Supp. 444 (D.D.C. 1967); United 
States v. First Trust Co. of St. Paul, 251 F.2d 686 (8th 
Cir. 1958); Sawyer v. Crowell Publishing Co., 46 F. Supp. 
471 (SDNY 1942), aff'd, 142 F.2d 497 (2d Cir.), cert. denied, 
323 U.S. 735 (19~ --
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The Supreme Court's opinion in ~ v. Administrator 

makes clear that it is within the appropriate ambit of 

Congress' power to legislate with respect to the preservation 

of the historically valuable papers of the Chief Executive. 

97 S. Ct. at 2808. Mr. Justice Powell's separate concurrence 

in that case makes the same point at somewhat greater length 

and conclud~s that Congress' power in this area is "un­

questionable." Id. at 2818. We think it follows that, at 

least insofar as declaring the President's official papers 

to be public property is concerned, Congress' action is not 

subject to serious challenge. 

The Supreme Court, has, however, indicated that the 

mere fact that an individual is under government employ at 

the time he produces intellectural property such as an in­

vention does not automatically transfer to the government 

title or interest in such property. 21 Congress' power .to 

declare Presidential papers to be government property is in 

this way limited. To che extent that the term "Presi<lential 

records" is too broadly defined to incl•.ide papers that are 

21 Solomons v. United States, 138 U.S. at 31,6. 
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purely private in nature, two questions are raised: (1) may 

Congress, pursuant to its police power, take a President's 

personal property for public purposes; and (2) if so, what 

just compensation must be paid. These issues were left for 

further consideration in ~ v. Administrator; only Justice 

White, concurring, expressed the •1icw that former President 

Nixon's personal papers could not be taken, even if compen­

sation were paid, merely because they were of historical 

value. §} 

We do not believe that the lines drawn by either R.R. 

10998 or H.R. 11001 between "Presidential" and "privateu 

records would on their face present serious problems of 

this sort. Significantly, both bills adopt what we think 

is a sensitive and sensible approach, leaving solely to 

the President and his personal staff the division of 

documents and records between those that are personal and 

private ar.d those that arise in the course of conducting 

§} 97 S. Ct. at 2813. 
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his official duties. ?..I Thus, should a judicial challenge 

at some time be raised, it is more than likely that this 

aspect of the proposed legislation would be upheld. 

The bill also endeavors to distinguish between Pres-

idential papers and materials having to do with his partici­

pation in political affairs. While the bill does acknowledge 

the existence of.interests protected here by the First 

Amendment, we question whether its scope is sufficient to 

avoid serious constitutional question. As we read the bill 

only matters that concern a President's "pers.mal participation" 

would be entitled to protection. In order to perform his 

role as head of his national political party, the President, 

it seems reasonable to assume,~y well receive considerable 

7/ We retain a mild preference for the language on this 
matter in H.R. 11001, which requires that nonprivate papers 
are those that "relate to" the performance by the Prasident 
of particular official functions. That language may be 
thought to establish a narrower definition than the language 
of H.R. 10998, which places in the public domain all matters 
that arise "in the co•.irse of conducting0 his official functions. 
Because the Presidency is a full-time job in the broadest 
sense, it might be argued that virtually everything the 
President receives comes to him in the course of his official 
duties. 
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information and material that relate to partisan political 

matters but which only in the most attenuated sense involve 

his "personal participation. 11 Such materials, while of 

historical interest, lilOuld not seem to fall within the 

realm of the President's official duties or even ceremonial 

functions insofar as his political role has traditionally 

been, and continues to be, distinguishable from his role 

as party leader. Significantly, moreover, his right to 

receive such information is as firmly grounded in the First 

Amendment as are the other associational aspects of the 

President's political role. His political advisers, for 

instance, may wish to inform him of the status of congressional 

election campaigns throughout the country with the knowledge, 

of course, that he might participate personally in only a 

ver,; few of them. In the absence of a demonstrated "compelling 

public need" for such information, it may well not properly 

be the subject of free public access. See ~ v. Administrator, 

97 S. Ct. at 2802. 
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II. 

Access Under a Modified Freedom of Information Act 

The access provisions of H.R. 10998 focus both on 

inte,:na 1 procedures that touch on the President's management 

and control over his Office and on standards for disclosure. 

I will address first those several procedural provisions. 

The bil! requires the President or his personal staff on a 

regular basis to segregate his official from his personal 

papers. He is also instructed by section 2(b)(3) of the bill 

to implement "records management controls" and to take steps 

t:o assure his deliberations and activities are "adequately 

recorded" and "appropriately maintained." Section 2 (c) 

allows the President to dispose of those papers which he 

deems to be of no value, but it requires him first to obtain 

the approval of the Archivist and to publish a "disposition 

schedule" in the Federal Register in adv~mce of any disp..,sal. 

These requirements raise -- as do any congressionally 

imposed duties on the internal management of the Executive 

Branch -- a constitutional separation of powers question. 

Applying the Supreme Court's now familiar analysis, which 
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is rooted in Mr. Justice Jackson's concurrence in Youngstown 

Sheet &. Tube v. Sawyer, 343 U.S. 579, 634 (1952), and which 

was embraced and elaborated on by the Court in United States v. 

~. 418 U.S. 683, 711-12 (1974~ and in~ v. Administra-

!Qr., 97 S. Ct. at 2790, there is little question, first, that 

Congress may legislate in this area. The cases leave no 

life in the argument that the Executive Br~nch's internal 

operation is immune from any form of regulation by Congress. ~/ 

It is equally clear, however, that absent a showing of some 

"overriding need" legislation in this area cannot stand if 

it "prevents the Exec•Jtive Branch from !!~complishing its 

constitutionally assign~d [unctions." ~ v. A'iministrator 

!I Given the acceptance by the Supreme Court of Justice Jack­
son's analysis, we think it necessary to mention another 
possible way in which courts might approach the separation of 
powers questions under this bill. The constitutional propriety 
of congressional enactments calling for public access may 
vary depending upon whether it touches these Article II 
functions which helong, by textual commitn~nt, exclusively 
to the Executive Branch, such as the pardon power and the 
power to receive ambassadors. Since Congress plays no role 
under the Constitution in these areas, a court might hold that 
no amount of recordkeeping and public access regulation is 
appropriate here. We do not, however, regard this as a matter 
of great significance since the functions that are exclusively 
Exec~tive in nature are the small portion of the Chief Execu• 
tive's duties. 
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97 S. Ct. at 2790. The proper inquiry then with respect to 

these procedural and recordkeeping requirements is whether 

they carry a potential for undue disruption of the functioning 

of the Executive Branch. 

Removed as w~ are from the inner workings of the Prest-

de~~ 1 s Office, we in the Department of Justice are not in a 

position to tell this subcommittee whether H.R. 10998's 

segregating, recordkeeping, an1 disposal provisions can be 

carried out without undue interference. We would be inclined 

to agree with the testimony before this &ubcommittee of 

President Ford's foro>er Counsel, Philip Buchen, that, if 

read broadly, these provisions could substantially disrupt 

the functioning of the President's Office. See Statement of 

Philip W. Buchen, at 5-7. On the other hand, the several 

provisions in question would appear to leave considerable 

discretion to the President to decide, based 1·pon his own 

standards of good management, whether his papers are being 

generated and maintained in an "adequate" and ''appropriate" 

fashion. Moreover, we 1.hink it relevant that each of these 

functions is to be performed by persons within the Executive 
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Branch and thRt, as we read the bill. they will not b~ 

subjected to review or on-going regulation by sny other 

Branch of government. See ~ v. Administrator, 97 S. Ct. 

at 2789; and 2819 (Mr. Justice Powell's separate concurrence). 

In order, however, to avoid constitutional confrontations 

of the sort that might arise under these procedural provisions, 

we might suggest the inclusion of language similar to that 

now found in the Executive Order regulating intelligence 

activities. E.O. 12036 specifies that the Executive will 

make certain documents, reports, anc summaries availBble to 

Congress and the disclosures contemplated there are broad 

ones. There is, however, an introductory admonition that 

disclosure must be "consistent with applicable authorities 

and duties, including those conferred by the Constitution 

t!:>on the Executive and Legislative Branches." E.O. 12036, 

§ 3-4, We understand that this language was acceptable to 

the Senate and House IntelligencL Committees, and we would 

think it appropri~te for Congress to U:clude similar language 

to assist the President in cai:·rying out the 1:1everal rec:ord­

keeping anJ related requirements of this bill. 
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There is a second procedural a~pect tc H.R. 10998, which 

raises similar separation of powers questivns, and which in 

our view may be troublesome. Section 3, which would add a 

new subsection (f)(5) to 5 U.S.C. § 552 of the Freedom of 

Information Act, would allow a sitting President to gain 

access to the Presidenci~l papers of a preceding President 

only after complying with certain prefatory requirements. 

If the particular papers in question are ones not generally 

available to the public the President must, acting through 

his counsel, identify "with specificity" the documents re­

quired and must state that such documents are "not otherwise 

available." These things must be done in advance of dis­

closure, they must be done in writing, and the former Presi­

dent or his representative must be also informed in writing. 

Again, we have no way of knowing whether in ac~ual 

application this provision would prove disruptive of legiti· 

mate Executive fu.llctions. It may well be that there are 

very few cases in which documents necessary to the President's 

current activities will be found only in the papers of his 

predecessor. Yet particular casei: can certainly be 
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envi iot·.C!d in which the President needs to review documents, 

knows generally that the'"? are among the former Presiaent's 

papers, but cannot either identify them with precision or 

arsure the Archivist that those documents might not be avail-

able elsewhere in the Executive Branch. While in some 

respects a provision of this sort would prove helpful to 

the President's performance of his Article II functions, 21 
the several procec!Ural restrictions do raise serious questions. 

These concerns might be all~viated by minor modifications, 

such as changing the specificity provision to require "so 

much specificity as is reasonably possible," and altering 

the availability provision to read ''not rtherwise known to 

be reasonably availab1_e." 

The remaining access provisions of the bill establish 

the mechanism for making Presi.dentit: papers available for 

public s~rutiny. Th~ bill contemplates that access will be 

~ranted t~ all Presidential papers excepting only those 

that fall within cer~ain specified categories, Y.!&· properly 

9/ See the statemen~ of the Solicitor General in his brief 
In Nixon v. Administrator, which iP excerpted and discussed 
~~ Mr. Justice Powell 1s separate con1.;uri:ence, 97 S. Ct. at 2819. 
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classified information, information relating to Executive 

Branch appointments, information restricted from disclosure 

by statute, information presented to the President in 

confidence "the d:.sclosure of which could reasonebly be 

expected to damag~ the foreign affairs of the United States 

or interfere detrim~ntally with the current affairs ~f the 

Government," and information which would ~ave an unwarranted 

impact upon the privacy of any person. We assume that these 

categories were drafted with an eye toward preserving the 

essence of the privilege articulated in the Supreme Court's 

recet:t decisions whilP. balancing those ccnsiderations which 

fsvor wide public access to Presidential papers •. In assessing 

W'tether the bill s&ti~factorily preserves the Executive's 

constitutional role, two questfons must, in our vie~, be 

addressed: (1) who is to participat~ in and control the 

decisionmaking process with respect to particula-.:- releases; 

and (2) doe~ this formulation of categories include all the 

nec~ssary aspects of the President's privilege. 

On the first ques~ion we note that the Archivist is 

the party instructed to make the decisions respecting release. 
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While the bill does not so specify, it can be fairly 

assumed -- indeed must be assumed -· that i~ performing 

this function he will be guided by the President then in 

Office. The Archivist is an appointee of the Administrator 

of the .:ieneral S£rvices Administration (44 u.s.c. § 2102). 

The Administrator is himself a Presidential appointee who 

occupies a position within the Executive Branch ~jd who 

serves at the pleasure of the President just as do other 

heads of Executive departments anJ agencies. (40 U.S.C. 

§ 75l(b)). As is true of all other duties performed by ther.e 

officials, they are ultimately responsible to the President 

and the President may instruct them in the performanc~ of 

their duties. No constitutional issues arise as a result of 

that relationship so long as the President does not give 

instructions inconsistent with constitutional or appropriate 

statutory prohibitions. lhus, in performing the responsi­

bilities outlined in R.R. 10998, the Archivist wottld, we 

assume, represent the Chief Executive and would perform under 

his direction the constitutional functions devolving upon 

the incumbent President discussed in ~ v. Administrator 

~~-424 0 - 79 - 9 
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and in United States v. Nixon. 

A greater problem arises, however, with respect to the 

role contemplated by the bill for the former President in 

preserving the papers of his Administration. The bill 

suggests that, while the Archivist "may consult" with former 

Presidents, he is under no requirement to do so. We think 

that on this issue the bill is squarely at odds with the 

Supreme Court's opinion in~ v. Administrator. The 

Court there direc'tly acknowledged that a former President 

does have a continuing, and constitutionally based, interest 

in preserving the confidentiality of pri?ileg~d comnnmications 

which he received dnring his service in Office. 97 S. Ct. at 

2793. The Court, and the separate opinions of Justices Blackmun 

and Powell as well, repeatedly emphasized that the Presidential 

Recordings and Materials Preservation Act carefully preserved 

the opportunity to protect and assert "any legally or consti­

tutionally based right or privilege." & at 2790; 2814 

(Mr. Justice Black.mun); 2816-17 (Mr. Justice Powell). The 

Act achieved this end by providing that regulations be promul­

gated which would take inco account the need for notice and 
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an opportunity to object in each case to the former Presi•lent. 

Although the Court found it unnecessary to decide the public 

access issues, we think it plain that in light of the Court's 

repeated emphasis on this aspect of the statute, without 

this provision the Act would ultimately be declared unconsti-

tutional. Likewise, we do not think the present bill wili 

Jurvive constitutional scrutiny unless it is amended to 

provide a similar casf'-by-case screenin.g mechanism. 10/ 

The need for a provision allowing the former President 

10/ We do not think that this defect is overcome by the fact 
that the sitting President retains the authority to exert 
the privileges of the Executive Branch. Obviously, as the 
Court in the Nixon Papers case explained, if the present 
and former President disagree over the propriety of a particu­
lar disclosure, the judgment of the incumbent, because he 
will ordindrily be in the best position to essess. the conse­
quences of disclosure, will be entitled to great weight. 97 s. 
Ct. at 2793. Nonetheless, the central point remains: a 
President cannot offer any assurance to his advisers that 
their counsel will be received in confidence unless his ability 
personally to raise the privilege survives his Administration. 
The Solicitor General so argued in that case and the Court 
embraced his reasoning in toto. Id. In this connection it 
may be well also to remember the point that Justice Blackmun 
felt constrained to add: the transition from one President 
to another, or from one political party to another in the 
White House, should not be allowed to disrupt the preservation 
of Presidential privilege. .!.!!· at 2814. 
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to have a role in the public access process applied also with 

respect to release of material that is of a partisan political 

nature. As we have stated in the foregoing section of this 

testimony, the present language of the bill doe$ not cover 

adequately the President's First Amendment political speech 

and associational rights. Even if the provision were dra~m 

more liberally, however, we think that some provision would 

nonetheless be required allowing the former President to 

assert any First Amendment rights against disclosure on 

a case-by-case basis. Again, we read the Court in~ v. 

Administrator, 97 S. Ct. at 2802, as clearly acknowledging 

the need for such an opportunity. 

Assuming that the bill is modified to incorporate these 

necessary provisions for notice and an opportunity to question 

intended disclosures, we may address the second issue whether 

the categories of excludible material are coterminous with 

the responsibility of the Executive Branch to protect against 

disclosures that might prove detrimental to the public 

interest. We focus first on the exclusion of information 

of a confidential nature. In one important respect the 

provision is too narrowly drawn. lt protects from disclosure 
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cognizable harm and that it does not allow for consideration 

of the more generalized chilling effect tl\gt flows from the 

loss of assurances of confidentiality within the Executive 

Branch. As we read the pertinent cases it is clear that the 

privilege for confidential communications has a presumptive 

application even ~here nondisclosure could not be based on 

the "more particularized" privilege for "military, diplomatic, 

or sensitive national security secrets. 11 United States v. 

~. 418 U.S. at 706; ~ v. Administrator, 97 S. Ct. at 

2792. It may well be that this apparent shortcoming in 

the bill can be corrected if the last phrase of subparagraph 

(D) is read expansively. That is, if the Archivist could 

read "interfere detrimentally with the current affairs of 

the Government" to allow a finding that loss of confidenti­

ality generally was intended to be there comprehended, this 

provision would probably cover the privilege adequately. 

If the provision is not to be read in this fashion we think 

courts would conclude -- even without the facts of a 

particular case before them -- that this bill cuts into the 

necessary area of confidentiality and cannot be sustained. 
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It must be remembered that such communications are pre­

sumptively privileged. A statute which stands the presumption 

on its head, making all such communications available in the 

absence of a showing of direct and immediate damage or inter­

ference would intrude upon what the Supreme Court has defined 

to be the scope of Presidential privilege. Quite to l~e 

contrary. the showing of some substantial need for disclosure 

is required of those who wo~ld override the presumption 

against disclosure. See Senate Select Comm. v. ~. 498 F.2d 

725, 730-31 (D.C. Cir. 1974). 

Finally. the bill's five-part list of grounds for non­

disclosure suffers from what we regard as possibly an over­

riding defect. Stated simply, we doubt that it is reasonably 

possible to set forth and preserve in a legislative catalogue 

all the privileges necessary to the functioning of the Presi­

dent. Two examples might be cited. First, we see no 

provision for the nondisclosure of investigatory materials 

arising in the course of law enforce~ent activities. Second, 

there is no mention of a privilege against the disclosure 

of the identity of informants. Both privileges are well 

recognized, and we assume the subcommittee will agree th1t 
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only those confidential communications made personally to 

the President, or made personally by the President. Insofar 

as this language would be read to exclude the communications 

of, and advisory materials received by, the close personal 

assistants to the Presidents, we think it cannot stand. 11/ 

It has long been understood that the privilege for confi-

dential communications extends beyond the person of the 

President to those who serve as his advisers. This under-

standing has been based on the same practical considerations 

that led the Court in Gravel v. United States, 408 U.S. 606, 

617 (1972), to conclude that a Senator's legislative aide, 

who served as his "alter ego" ir1 accomplishing critical tasks 

which the Senator could not himself perfo~, was entitled 

to protection under the provisions of the Speech and Debate 

Clause. We need not dwell on the point, except to say that 

we think the courts have acknowledged that for the so-called 

11/ By its terms, the bill applies to all documenta-ry 
materials "made or received ••• by the President, his immed­
iate staff, or a unit or individual of the Executive Office 
of the President ••• " S 2(e}{2). It must be assumed that 
much material of a confidential nature would fall within this 
definition but which would not be received "personally" by 
the President. 
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"presumptive privilege" to be meaningful it must extend 

beyond the President personally to those who serve under and 

advise him .• 12/ See United States v. ~. 418 U.S. at 682 

("A President and those who assist him must be free to explore 

alternatives in the process of shaping policies and makin6 

decisions • • • • "); ~ v. Administrator, 97 S. Ct. at 

2792 n. 10 (acknowledging the "legitimate governmental 

interest in the confidentiality of communications between 

high government officials, e.g., those who advise the Presi-

dent"); ~1! v. Sampson, 389 F. Supp. 107, 150 n. 112 

(D.D. C. 1975). 

There is a second issue that arises with respect to the 

confidentiality section of the bill. The provision might be 

read to allow the nondisclosure of confidential communications 

only where disclosure would cause $Otne direct and immediately 

12/ To say that the privilege extends to advisers of the 
President does not mean that any Executive Branch employee 
may assert that privilege. As I am sure this subcommittee 
is aware, at least insofar as congressional requests for 
do:: uments are concerned, it has for many years now been the 
announced practice of the Executive Branch to limit the 
invocation of the privilege personally to the President. See 
e.g., Memorandum for the Heads of Executive Departments and 
Agencies, dated March 24, 1969 (known as the ''Nixon Memorandum"). 
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their preservation is important. Both privileges -- which 

by the way have their origins as common law "evidentiary" 

privileges and enjoy an existence apart from what we 

usually regard as a "Presidential" privilege -- are rooted 

in the notion that the public interest in furthering 

effective, and fair, law enforcement requires their preserva-

tion. 

Our point here is that we doubt that any very specific 

and restrictive listing of this sort will prove sufficient 

to cover all of the accepted -- and important -- grounds for 

a Presidential declination to disclose portions of his 

papers. 13/ Furthermore, it must be recognized that the 

law with respect to the types of privileges addressed by 

this legislation is constantly developing as courts tackle 

issues arising in particular cases. In passing the "Presi-

dential Recordings and Materials Preservation Act," we 

think Congress recognized these facts. The approach adopted 

there is one that recommends itself: the statute simply 

13/ Among the other sorts of information now protected 
under the Freedom of Info=mation Act is material that may 
constitute a trade secret. 
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instructed the Administrator of GSA to draft appropriate 

regulations which would take i.nto account all of the rele­

v~nt factors both in favor of and against disclosure and 

which specifically would protect "any party's opportunity 

to assert any legally or constitutionally based right or 

privilege." 44 U.S.C. 2107. We thini< that a similar 

provision is desirable, ana may well prove essential, to 

prevent a subsequent judicial ruling that the law is 

constitutic~ally flawed. 

In contrast to the approach taken by R.R. 10998, that 

adopted by the majority ~f the National Study Commission and 

embodied in R.R. 11001, would allow outgoing or incumbent 

Presidents to restrict access to selected poritions of their 

papers for up to 15 years. This proposal has much to recom­

mend it. By Precluding all unessential disclosures for a 

reasonable period, the chilling effect that could result from 

case-by-case debates on exemptions under the FOIA would be 

avoided. This compromise, allowing for passage of time, 

~ould seem to reduce the impact of a concern over breached 

confidences. Moreover, allowing for historical distance 
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between the events underlying the President's documents 

and their disclosure, would, we think, improve the likelihood 

of meaningful access. Although effectively reducing the 
·, 

disruption of the Executive Branch functions caused by the 

feqr of inmediate disclosure of confidential advice, and 

the resulting problem with regard to constitutional principles 

of separation of powers, the R.R. 11001 approach falls short 

of what we think the Constitution requires in one respect. 

The proposal provides no for an aesertion of 

the Presidential privilege should that become r.ecessary at 

proposal could be modified to provide some 

reasonable mechanism for assertion of the privilege in 

appropriate cases, there is reason to believe that courts 

DiiinfweII-cotici\i<lE;-t~-;J;~ce ~t~~---~M:;:~Y ·;~:1d 
_,,,,,__,_"""""''''"="--·~°"""""'°'"'"'""'_"'.-"""-"""'-"'-='""-""--~"''"'"""~_,,"'"'"'p.-.,_. __ ~~'''"'°''«-'" _ _,,,_o"_, _____ ,_,,,_W'!~=""lU 

both satisfy Congress' legitimate desire to assure 

to information ~nd preserve the essential of 

the presumptive prtvilege for confidential communications. 

I hope that these comments prove helpful to the sub-

committee. 
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Mr. PREYER. Our next witness is the Archivist of the United States, 
Dr. James B. Rhoads, who has served as a member of the National 
Commission on Records and Documents for Federal Officials. 

We are please<l to have you with us to<lay, Dr. Rhoads. 
You may proceed wit.h your p~epared statement or summarize in 

any manner you see fit. 

STATEMENT OF J'AMES B. RHOADS, ARCHIVIST OF THE UNITED 
STATES, NATIONAL ARCHIVES AND RECORDS SERVICE, GEN­
ERAL SERVICES ADMINISTRATION; ACCOMPANIED BY STEVEN 
GARFI:Z..1XEL, CHIEF COUNSEL FOR RECORDS AND ARCHIVES 

Mr. RHOADS. Thank you very much, 1'Ir. Chairman. I appreciate 
your welcome and the opportunity to be hPre. I am accompanied by . 
Steven Garfinkel ·who is our Counsel. 

I wish to thank the chairman for inviting me to present testimony 
on R.R. 10998 and H.R. 11001, bills which prO'pose new systems for 
controllipg, mana~in~, and disposing of Presidential and Vice Presi­
dential papers. The fact that these hea6ngs are being held before 
this committee gives ample evidence of the C;;ngress interest in and 
concern about this issue. I am gratified by this concern and welcome 
~he opportunity to participate in the discussion of such an important 
issue. 

Both of the bills being considered by this committee are based on 
the fundamental belief that citizens legitimately have a right to a.s 
much information as possible ab!>ut. the operation of their Govern­
ment. This is also the assumi:;tion that guides professional archivists 
in their work. There is, therefore, no question about our strong support 
for the goals represented in these two bills. 

These bills do, however. represent somewhat different solutions to 
demand:; from the public, journalists, historians, archivists, and the 
Congrel3 for a new approa0h to preserving and making availabl<l the 
records of the Presidency. Traditionally the papers of elected officials, 
including both the President and Members of Congress, have been 
considered private property to be disposed of or c.ared for in what.ever 
manner thA official dictated. For the most part, Presidents from 
Herbert Hoover through Gerald Ford have chosen to donate the 
papers of their administrations to the U.S. Government to insure that 
the papers would be preserved and made available for research. Only 
one modem President sought to donate his papers under restrictions 
judged to be unacceptable by pmf essional archivists. 

On the other hanll, preservation of the papers of other Presidents 
and other elected officiuis has of ten been haphazard. 

Despite some shortcomings in the current system, we supported its 
continuation because we believed in the essential soundness of the 
Presidential Libreries Act which we administer. But events of the past 
few years have compelled archivists as well as others to thoroughly 
reconsider alternative spproaches. 

I served as the delegate of the Administratoi- of General Services on 
the National Study Commission on Records and Documents of 
Federal Offic.ials-popularly known as tho Public Documents Com-. 
mission-which was chartered by Congre.ss to conduct an in<l~pth 
study of tue status of the papers of the President, ~Iembers of Congress, 

•. 
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the judiciary, and other Federal officials. Although my views were al­
ready changing, my work with the Commission accelerated tha.t P.roc­
ess and at its conclusion I unreservedly supported the Comm1ss1cn's 
majority recommendations for leg;slation which would draw distinc­
tions between personal :papers and official papers d elected officials 
and would specify the chffering legal status of each category of docu­
ments. Both H.R. 10998 and H.R. 11001 although limited to the docu­
ments created in the White House by or for the President and Vice 
President, incorporate several of the Public Documents Commission's 
recommendations. 

I, therefore, wholeheart13dly agree with the fundamental goal of 
both bills though I differ with some aspects of how to can-y out that 
goal. I also continue to support the Public Documents Commission's 
recommendations regarding the papers of 11embers of Congress and the 
judiciary. · 

We th.;.nk that it is especially important to insure that the definitions 
and procedures included in any proposed legislation dealing \vith the 
distinctions between personal papers and official records should be as 
unambiguous as possible and, therefore, less open to challenge when the 
law is implemented. I do not think this is the time to go into extensive, 
detailed comments on suggested definii:ional changes. We have, how­
ever, prepared s..1ch comments unon the request of this subcommittee 
and we hope that those comments will be given serious consideration. 

I must admit that our concern for clear procedurP.s and definitions 
is more than academic since both bills being considered ir1 these 
hearings propose that the Archivist carry out their provisions. Like 
everyone else, I suppose, we like to have operating guidelines. 

The most obvious point of divergence in these two bills lies in tht>:.: 
differing al!Proaches to control of those documents which both biils 
define as rresidential records. In both instances the Presidential 
records are consideied property of the United States to be taken into 
the cu• ~ ody of the Archivist at the conclusion of a President's term 'lf 
office . ..r:..t this point the bills diverge. 

H.R. l0f19fs would strip a former President of all control over access 
to the Presidential records of his administration Ly making the records 
subject to ::;n amended Freedom of Information Act at the time that 
the Archi·rist assumes f'.!ustody of the reco:;-ds. 

H.R. 11001, on the other hand, has adopted the recommendation of 
the Public Documents Commission permitting the former President 
to place restrictions on the records for up to 15 years f roru the tirie his 
term of office ends. 

As a member of the Publ1c Documants Commission I supported the 
recommendations that a President be permitted to control access to 
his papers for up to 15 years and I contmue to do so. The Commission 
considered a great many factors in reaching the decision to mc.1:e this 
recommen<lat!~n and I believe that the reasons for the Presidential 
restriction per\o<l were good ones. 

The ::nfl.terials under discussion represent the written record of the 
highest level policy discussions and d ~cisions on iasues of fundamental 
importance to ail of us. The <locum:.mts serve an important function 
at the tin::e they are created and an important function later when 
they are used by the public and ::;cholars to study and make judgments 
about the way <lecisions were made au<l why. Many of the Com­
mission's witnesses expressed the belief that fewer and less candid 

-------·---·-


