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THE WHITE HOUSE 

WASHINGTON 

February 1, 1983 

MEMORANDUM FOR RICHARD A. HAUSER 

FROM: JOHN G. ROBERTS ~ 

SUBJECT: Services 

The Pay Act, 5 u.s.c. § 5503 (Tab A), generally prohibits 
payment from the Treasury to recess appointees appointed to 
fill vacancies which existed while the Senate was in session. 
No Pay Act problems are presented with respect to the four 
new recess appointees to the Legal Services Board (Masson, 
McCarthy, Santarelli, Shapiro). The vacancies these indi~ 
vidual.s were appointed to fill arose with the sine die 
adjournment .of the Congress, U.S. Const. art. I, § 2, cl. 3, 
since that is when the recess appointments of the indivi
duals they viced (DeMoss, McKee, Slaughter, and Dana, 
respectively) expired. The Pay Act only applies "if the 
vacancy existed while the Senate was in session." 5 u.s.c. 
§ 5503. These vacancies did not exist while the Senate was 
in session -- at that time they were filled by individuals 
holding valid recess appointments (apart from the Pay Act 
status of those individuals). Thus, for the four new recess 
appointees, it is not even necessary to argue that the Pay 
Act does not apply because payment to LSC directors is not 
"made from the Treasury of the United States." 5 u.s.c. 
§ 5503. 

Potential Pay Act problems do exist for the other seven 
members of the board, who apparently are still on the board 
by virtue of the holdover provision, 42 u.s.c. § 2996c(b), 
even though their recess appointments (except for Donatelli 
and Rathburn) have expired. See Memorandum to Meese, Baker, 
and von Damm from Fielding, December 17, 1982. {Tab B). 
These seven individuals -- including Donatelli and Rathburn 
-- were recess appointed to fill vacancies existing while 
the Senate was in session. The fact that holdovers were in 
off ice at the time does not mean that the vacancies did not 
exist. See 2 Op. Legal Counsel 398, 400 (1978). None of 
the exceptions to the Pay Act's prohibition on payment 
(vacancy arose within 30 days of end of session, nomination 
pending at end of session, nomination rejected within 30 
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days of end of session} apply,so the only available argument 
is that the Pay Act as a whole does not apply, because 
payments to LSC directors are not made from the U.S. 
Treasury. 

It is the view of the LSC Acting General Counsel that 
payments to the LSC board are not made from the U.S. 
Treasury. See Letter from Mary Weissman to Larry Simms, 
September 2o;-1982. (Tab C). The Office of Legal Counsel 
has not issued an opinion on this question, but in 1980 it 
"recommended" in a related context that § 5503 not be 
construed literally as limited to payments made directly 
from the Treasury. See File Memorandum from Herman Marcuse, 
September 23, 1982. (Tab D). Such a recommendation -- an 
appropriately cautious guide to prospective action -- does 
not, of course, indicate that the Pay Act would be construed 
broadly to cover LSC appointees. 

Attachments 





Ch. 55 PAY ADMINISTRATION 5 § 5503 

Llbra.ry B.efereD.cea 

United States ¢::::182(1). C.J.S. United States 1122. 

Notes of Deoiaiona 

Conetructloll 1 
Contract• or •l'reementa t 
De facto ottlcee S 
Increaae or reduction of aalary 4 
Prerequl1ltea to compen1atlo.n 

Generaur II 
Lei;allt7 of appointment 6 
Rendition of services 1 

1. Conatnctloa 
Where tbe words of a statute fixing 

tbe compensation of a public oftlcer are 
looae and obacure and admit of twe> 
meanings. tbe7 should be construed. 111i' 
favor of the officer. Moore T• U. 84 18889 
4 Ct.Cl. 140. 

t. Contracts or at:nementa . 
When an office with a fixed salarr haa 

been created b7 a statute. and· a perKon 
dul:r appointed to lt has qualified· and 
entered upon hla duties, he la entitled, 
durlng Incumbency, to be paid the aalaey 
prescribed b:r the statute~ and effect will 
not be given to anr attempt· to· deprive; 
blm . thereof. whether b7 unauthorized 
agreement, b:r condition, or otherwise. 
YacMath v. u. s.. ct.c1.191s, 39 · s.ct. 31. 
248- U.S. 151, 63 L.Ed. 177. 

There can be no Implied contract bf 
which an appointee undertakes to per· 
torm Ie11 thaa the whole dutr, and to re
ceh·e leas. than tbe full pay enacted b7 
Congre11. Stockadale ,., U. S., D.C.Md. 
1880, 39 F; 62. 

a. Do tact. otfi-· 
There n1a:r be a de facto officer,. but· 

never a. de facw office.. 1889, 19. Op.A.tty. 
Gen. 443, 449. . . 

4. Increa1e or roductloa of sa1&r7 
A. sa.laey esta.bllahed by statute can ael· 

ther be increased aor dlaminlehed b7 ex· 

ecutlve officers. Dyer v. u. S., 1885, 20 
Ct.Cl. 166. See, also, .A.ndrew1 v. U. S., 
1911, '7 Ct.Cl. 51. 

IS.. Prerequlaltoa to eompe:neatlon-Gener• 
al)T 

The legal right of a.n officer to the aa.I· 
aey ot aa. office depeads. upoa hla belnrr 
·de jure an officer holding or entitled to 
hold the office. Belcher v. U. s .• 1899, M 
Ct.Cl. 400. See; also, . J"ackaon. v •. tr. S., 
1906, 42 Ct.Cl. 39; Morey v. u. S., 1900, 35 
Ct.CL 803. 

L - Les:allt7 of appolntmen*' 
It la immaterial, 10 tar as compensa· 

tloa Is• concerned~ whether u emptor~ 
ment constitutes- an office .. , defined ln 
the . Constitution~ provided tbe- appoint• 
ment waa made la\\'fUllf. Saundera T, U. 
S., 1886,. 21.. Ct.CL 408, affirmed T S.Ct. 
467, l20 U.S. 126, 30 L.Ed. 594. 

It u appointment be coiltrarr to law, 
tht party cannot recover ·tor service•· 
rendered. Weeks• v, U. S., 1886, 21 Ct.Cl. 
124. 

1. - Readltlon. of 11ervleea-
One wbo Is employed at a. Navy rard 

at a per diem compenaatlon ta not entl· 
·tied to compeneatlon except tor· tbe time 
during which he actually renders aerv· 
ices; and the fact that, after being sua· 
pended by the commandant, he holds 
himself· ready to perform such· service., 
gives· him no claim against the Govern~ 
ment. Murphy v. U. S., c.c . .A..Cal.1897, 79 
F. 255. 

Where·. one clahnln&' to be an otflcer· 
rendered no .aervice and held no official 
relation with the government.. moner paid 
blm for sala.l'J'· may ba recovered back. 
Miller v. U. s., 1•. 19 Ct.Cl. 338. 

§ 5503. Recess a.pp<;iintments 
{.a) Payment for services may not be made from the Treasury of 

the United States to an individual appointed during a recess of the 
Senate to fill a vacancy in an existing office, if the vacancy existed 
while the Senate was in session and was by law required to be filled 
by and with the advice and consent of the Senate, until the appoint· 
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5 § 5503 EMPLOYEES Part 3 

ee has been confirmed by the Senate. This subsection does not ap
ply-

(1) if the vacancy arose within 30 days before the end of the 
session of the Senate; · 

(2) if, at the end of the session, a nomination for the office, . 
other than the nomination of an individual appointed during the 
preceding recess of the Senate, was pending before the Senate · 
for its advice and consent; or 

(3) if a nomination for the office· was rejected by the Senate 
within 30 days before the end of the session and an individual 
other than the one whose nomination was rejected thereafter 
receives a recess appointment. 

(b) A nomination to fill a vacancy referred to by paragraph (1), 
(2), or (3) of subsection (a) of this sectio.n shall be submitted to· 
the Senate not later than 40 days after the beginning of the next 
session of the Senate, 

. Pub.L. 89-554, Sept. 6~ 1966, 80 Stat. 475. 

ltf.atorioal a:ncl Reriaio:a. Notoa 

Derlvatlo1u United Stat• Code 

15 ti.S.C. 56 

R.el"lllff. Statute• and Statute. at l.ar&'e 

l?.S. I' 1161. 
.Tuly llt 1940, ch. 680, M Stat. 751, 

·... Explanatory Notea· 

Sta1ulard changes are made to conform style of this title aa outlined in the pref· 
with. the definitions appltcabl• and the; al"a to the reporto 

Li'&rary Refere:a.oea· 

United Statea e=39(1). CJ'.S. United Statea if l'l, 44. 

N otea of Decbio2111 

Exl.1tenee of vacancy while Senat.· wa• ln 
seHlon a 

Holdovers ' 
:Nondnatlona pendlns at end ot seulon IS 
Po-r·ot President S 
SubmfHlon of nomination• attv besin

nllls of next seHlon I 
Vacancla. wlth!n eeet!oa 1 

1. V-cleacwlthla ffCUOD* 

A. vacallC7 cauaed by death or- resign&• 
tlon or b7 the creation ot a new otflce la 
within thla section. 1901, M Op.Atty.Gen. 
2Me " • 

Formu aection 56 ot this title [now 
thla section} in aHuming to act upon the 
salary ot otflcera appointed durinc the 
receBB ot th8' Senate, when the vacanciea 
actually existed while the Senate waa ln 
session, had. to be deemed a recognition 
by Congress of the invariable conatruc• 
tlon given b7 the President& to the pow· 
er of appointment conferred upon them 
by the Constitution, and . l.u postpoutnr 
the payment of the salary ot the appoint• 
ee until the Senate bad given· ita anent 
to the appointment, It conceded the right 
ot the President to appoint, althourh it 

t. Power ot President undoubtedly embarrassed the exerciae of 
Thft President la authorized to make that right b7 aubjectlnc the appointee to 

recesa;. appolntmenta to tm vacancies colldltlona which were somewhat oneroua. 
whlch occurred whllec the· Senate la Jn 1880. 16 Op • .A.tt7.Gen. 522. See, also, 1883. 
n11lon. l1160, 41 Op • .A.tt7.Gen., .Tul7 1*. l'l Op • .A.tt7,Gen. IS21. 
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Ch. 55 PA~ 

a.· Exiltence ot vacancy whl 
wu in aes1lon 

Where vacanc!ea on the Inter1 
merce Comml111lon and the Unl 
Tarlft Commission [now t:'nil 
International Trade Commi11lc 
existed while the Senate wae : 
were tilled after adjourn.ment o 
ate b7 the 1Huance of reces1 
slons, the appointees (.!QU!d nc 
their respective salarlei;: under s 
appo!ntmenta. 1920, 3& Op.Att: 

&. Holdovers 
The general rule is that, w 

g:esa haa not authori11ed the 
hold· over, hia incumbency 
deemed to cease at tblil od ot 
though. no appointme::i.i: (.)f a 

. ma7 then be made. ~~ l'l OJ 
448. 

5. :Nomlnattona pendlni: •t ei 

slon 
The adjournment of t'll.il Sena 

3, 1960,. collatituted ti!® "term 
the seaalon of the: Sell:lil!J•ii" , 
meaning of tormer aecti()l:l. M o 
[now this aection], so that per! 
nomination• were pei:u:Ung. t 

§ 5504. Biwe:ekly 
(a) The pay f1 

worlrn'.eeks. For :pur:p 

(1) ·an empfoy~e ir. 

(2) · an employee i 
the Capitol, the :I?ot: 
for whom a basic ad 
section 6!01(a)(5) o 

(3) an individual 
of Columbia; . 

but does not includ~

(A) an employee < 

the Panama Canal C 
(B) an empk~yee , 

of employee in secti 
ployee or individual 
tie. 

(b) For pay computati 
nual rate of basic pay 1 

payraent for emplo~ent 
of 40 hours. Whee it i: 





MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 17, 1982 

EDWIN MEESE III 
JAMES A. J3AKER III 
HELENE VON DAMM 

FRED F. FIELDING Orig· signed by FFF 
COUNSEL TO THE PRESIDENT 

Legal Services Corporation Appoin~ments 

As you know, on December 8, 1982, the President withdrew the 
nominations of nine individuals (eight of whom he had recess 
appointed) to be members of the Board of the Legal Services 
Corporation (the "LSC Board"). Because the recess appoint
ments of those individuals will expire with the sine ~ 
adjournment of this Congress, U.S. Const. art. I, § 2, cl. 3., 
the legal authority of the LSC Board upon sine ~ adjournment 
must be addressed. 

This will summarize our view of (1) the legal effect of 
expiration of the current recess appointments, (2) the le
gality of "re-recess• appointing our recess appointees to the 
Board, and (3) the options available for Administration 
action. 

1. Legal Effect of the Expiration of 
the Current Recess Appointments 

The enabling legislation for the Legal Services Corporation, 
42 o.s.c. S 2996 !:! seq., includes a holdover provision for 
members of the LSC Board: "Each member of the Board shall 
continue to serve until the successor to such member has been 
appointed and qualified." 42 u.s.c. § 2996c(b). Although our 
recess appointments will expire with this Congress, the 
holdover provision of the LSC Act may enable them to continue 
to serve as members of the LSC Board until their successors 
are appointed and qualified. Those successors may be recess 
appointed, since the statutory holdover .provision of the LSC 
Act does not prevent the President from exercising his 
constitutional authority to make recess appointments. 2 Op. 
Off. Legal Counsel 398, 400 (1978). 

However, a serious drawback to the retention of the current 
recess appointees as "holdovers" is the likelihood of a legal 
challenge to the continuing validity of their appointments and 
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to any actions the holdover Board may take. l/ The Justice 
Department believes that it could successfully defend the 
holdover LSC Board with respect to these matters, but advises 
that colorable legal challenges can be advanced. For example, 
it m&y be argued that the President, by treating his recess 
appointees as "holdovers" under the Act, would be evading the 
clear intent of the Constitution to limit the time unconfirmed 
recess appointees may serve, since the President would, in 
effect, be able to retain his choices for Board Members 
despite the lack of Senate confirmation. In other words, the 
holdover provision was not intended to allow the president's 
recess appointment authority to override the constitutional 
system of checks and balances embodied in the Senate's power 
of advise and consent. £/ 

In light of the present litigation and the anticipated legal 
challenges to retain the current recess appointed Board Mem
bers as "holdovers", Justice recommends that we not retain 
any Members of the Board as "holdovers" and that new appoint
ments to the Board be made as soon as possible. 

If the current recess appointees to the LSC Board are held 
over and a challenge is successfully made against such hold
overs, the Board would be left with only two qualified Members 
(Rathbun and Donatelli). In that event, there is some question 
as to whether the LSC Board may transact business with only 
two Board Members in office. The LSC Bylaws, 45 C.F.R. 
§ 1601.21, suggest that, when there are only two Directors in 
office, two Directors can constitute a quorum for the trans
action of business. The District of Columbia Corporation Act, 

ll A challenge to the legality of the President's recess 
appointments of these individuals to the LSC Board was filed 
in the District Court for the D:lstrict of Columbia last year 
by the Carter Administration's Board. McCalpin v. Dana, C.A. 
No. 82-542. The Government's motion for summary judgment and 
to dismiss was granted by Memorandum Opinion dated October 5, 
1982, and is now on appeal. On Monday, December 13, 1982, 
plaintiffs filed a Motion for an Injunction Pending Appeal to 
enjoin the Board from taking any action, other than to 
pr,eserve the status ~· 

£! At least one District Court has suggested that there 
are limits of this sort to the President's recess apppintment 
powers. ~ Staebler v. Carter, 464 F. Supp. 585, 601 n.41 
(1979) (The President presumably may not re-recess appoint an 
individual whose nomination has been rejected by the Senate) 
(dicta) • 
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however, requires corporations to have at least three direc
tors in order to act, and the LSC General Counsel takes the 
position that District of Columbia law controls. 

2. Re-Recess Appointing~urrent 
Recess Appointees to the Board 

Based on the language of the Constitution (Art. I, § 2, cl. 
3), the President appears to have the power to re-recess 
appoint our appointees to the LSC Board. 3/ Such an action is 
complicated, however, by the restrictions of the ~ay Act, 5 
u.s.c. § 5503, by tradition and by the likelihood of legal 
challenges to such appointments. 

The Pay Act is a Congressional effort to preclude successive 
recess appointments by exercising the power of Congress over 
the pursestrings. It prohibits "payment for services from 
Treasury funds" to recess appointees, except in specified cir
cumstances, none of which are present here. A technical 
argument can be advanced that these appointees are exempt from 
the Pay Act's prohibitions on the grounds that LSC funds are 
not maintained in the U.S. Treasury. The LSC General Counsel 
takes this position; however, this issue has never been 
addressed by the courts or the Comptroller General. !/ 

Tradition also weighs against the reappointment of our own 
recess appointees. The Executive Clerk has retained records 
regarding recess appointments dating back through the Nixon 
Administration. Never in that period of time have back-to
back recess appointments been made. The most recent example, 
in fact the only example, of consecutive recess.appointments 
we have been able to document was in 1947, before enactment of 
the Pay Act. 

Finally, there is a strong likelihood of a legal challenge to 
sequential recess appointments of the same individuals on the 

3/ There may, however, be limits to this power. See footnote 
2, supra. 

~I Normally, one would expect the financial ramifications of 
application vel non of the Pay Act to a part-time board to be 
inconsequential.---Yt should be noted, however, that in the 
past year, Members of the current LSC Board have received 
substantial sums (in excess of $244,000) in consulting.fees 
and reimbursable expenses. 
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grounds that such action would subvert the Constitutional 
authority of the Senate to advise and consent to Presidential 
nominations. Because the nominations of the individuals who 
will be re-recess appointed were withdrawn before the full 
Senate had acted upon them, the situation at hand would not 
present a favorable factual basis for defending Presidential 
authority to make re-recess appointments. Here, there was no 
failure by the Senate to act on the nominations of these 
recess appointees; rather, the President precluded the Senate 
from acting on the nominations. 

3. Options for Administration Action 

A. Make new recess appointments to replace those members 
whose terms will expire when the Congress adjourns sine 
die (which is expected to occur over the weekend of 
December 18 or on Monday, December 20, 1982)~ (The terms 
of Donatelli and Rathbun will not expire at that time, 
and would be unaffected by this action.) 

This would present the most defensible case from a litiga
tion standpoint and would not preclude subsequent decisions to 
nominate different individuals, including those from the earlier 
Board. The principal drawback to this option is that it would 
almost certainly require a waiver of our policy requirement 
that full field clearances must be cqmpleted prior to any re
cess appointment. 

By recess appointing new members to the Board before the 
convening of the next Congress, their recess terms would last 
only to the end of 1983, the adjournment of the 1st Session of 
the 98th Congress. Making recess appointments in the next 
Session of Congress would allow the terms of those appointments 
to run until late 1984, the adjournment of the 2nd Session of 
the 98th Congress. However, there is obviously no certainty 
that there will h~ a recess of sufficient length (roughly 21 
days) to allow for recess appointments early in the 1st 
Session of the 98th Congress. To wait for that event would 
jeopardize any control over the Board during the interim 
between adjournment of Congress this year and the next recess 
suitable for recess appointments, and incur the risk of 
additional litigation regarding membership of the Board. 

B. Re-recess appoint some or all members of the Board and 
recess appoint new candidates to any remaining vacancies. 

This would enable us to reappoint those individuals who 
support the Administration's position and philosophy.' The 
drawbacks to re-recess appointments are first, that there is a 
near certainty of a legal challenge in an unfavorable factual 
setting~ second, that the individuals who are re-recess 
appointed may not be entitled to be paid or reimbursed for 
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expenses; and third, that tradition weighs heavily against 
such a practice. Furthermore, the problem of the "excessive 
fees" received by the current Board and the President's public 
reaction that "it is highly unfortunate that the expenses for 
the Buard have apparent·ly doubled over the past year" must be 
considered in any decision to re-recess appoint any current 
Board members. Obviously, a re-appointment of those members 
would be portrayed by some as a de facto endorsement of the 
current Board's fee practices, and the suggestion would be 
made that the President's prior statement on this matter was 
mere public relations posturing. 

C • Do nothing and allow our present recess appointees to 
"holdover" under the statute. 

This option is not recommended by Justice because of the 
likely adverse impact on the pending litigation involving the 
Board, and the legal challenges it would invite. Furthermore, 
this would leave us in the apparently untenable position of 
retaining as LSC members the very individuals whose nomina
tions the President withdrew because of dissatisfaction with 
their actions as Board members. 

RECOMMENDATIONS 

Make recess appointments of new individuals to all nine 
vacancies on the LSC Board as soon as the Congress adjourns 
sine die. Nominate either those individuals or others 
(including members from the past recess appointed Board). 5/ 

FFF:SMC:ma 12/16/82 
cc: FF~ing 

~~oksey 
Subj. 
Chron. 

~I To preserve the right of such recess appointees to be paid 
under the Pay Act, the nominations would have to be submitted 
within 40 days of the Senate's reconvening (~ssuming the Pay 
Act is applicable to this Board). 
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LEGAL SERVICES CORPORATI01V 
733 Fifteenth Street, N. W., Washington. D.C. 20005 

Writer'l> J)ir.:ct Telephone 
pon272-4010 

Office of Legal Couns.el 
nepartment of Justice . 
Room 5224. 

September 20, 19 82 

10th and Pennsylvania Avenue, N.,W .. 
Washington, D .,c.. 20530 

Attn: Larrx: Simms;" Esg. 

Dear Larey:. 

Enclosed in .. accordance 
following:. 

'--""' - . -

1. Advance.Copy of a memarandUm:, the Commissioner . 
on Aging:, Department of ffeaI.tht an:& Htiffian.. Services, concluding· 
that the funds· from the Legal. Ser.rices: Corporation may be 

· used as th.e ·non-federal share tar match: Title III funds under 
the Older Americans Act. · · · 

2... Letter dated August 29, 1977, from the Chief Counsel 
to the Comptroller· of the Currency,. concluding that .the 
deposits of the Legal Services Corporation a,re not "public 
money" for purposes of 12 u.s.'"'c. §.90 .. 

3.. Opinio~ of Comptroller General dated. October 23'". 1981, 
concluding that GAO lacks jurisdiction; to· review the awar.d ·of. 
a contract under a grant by the!iega.Jl. Services Corporation 
.since the· Corporation is not an~a:g:ency of: the Government 
subj ec:t. to GAO' s; accounts sett1ement'.. ~uthority .. 

"- '.'~:'.:1:~:. ~;.:,~::.~~ir-~~'.::::·~:~?::-~:S1'~~,'.,>~-' ~ ~ 

4 •. · Opinion of the General Counsel. 6.f the Legal: Services 
Corporation dated:: July' 30, 1980, wi.th attached memorandum.· ... .. 

5... Copy of. a Memorandum of Understanding Between the· 
l Legal Services Corporation and tfi.e o·epartment of Treasury. 

In our. view, the name rationale supporting the variQus 
opinions enclosed: and our Memo:z::a·ndum of Understanding support. 
the· positi~n that 5 u.s.c. §5·5CJ'3 does prohibit payment 

I 
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~ LEGAL SERVICES CORPORATION 

Larry Sinuns, Esq. 
September 20, 1982 
Page Two 

to the Board of Directors of the Legal Services Corporation 
because the payment is not being ma.¢ie "'from the Treasury of 
the United .States." 

If you need any additional in£ormation, please let me 
know. 

cc:: Gerald M.-caplan 
Clinton Lyons 

Enclosures 

bdh 

Yours truly, -. 

~,-a.w1~ .... ~~;;7 Wieseman ·. _ · 
Acting General. Counsel 
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DEPARTMENT OF' HEAL. TH ANO HUMAN SERVICES 
Ol'"P'1cr Of" HUM AH D£VEL.O,.MENT SERVICE$ 

Adm:iniS--i..raticn en A:;:ing 

WASHINGTON. O. C. 20201 

l?OLICY ANNa.JNCEMENT 
'k:A-PA-III-80-
Septeml:er ,. 1980 

ADVANCE COPY 

RE: .Secticn 1321.151 
Secticn 1321.199 
Se::tiai 1321. 201 

ILICY SECl'IW ~151 
1199 
t20l 

Lsgal. Services 
Federal Financial. Participaticn 
Ncn-Federal Share ~ts 

SCOSSICN: 

. . . me. Mn:inistrati.cn. en Ag'inq: has l::een aSked. to Clarif~t wbetl:er 
the :funds a. Legal. Sarv:i.ces .. Cot:poratiao.. grantee receives frcn 
'!=he. Leqal. Services Corporatiat ma:y l:e used as· the nc::si-Fe:la.~ 

.· sfla.:r:e· J;?\It'sUant to .. SecticrL l3.2J.. .. 20l. to. match. Title III :funds 
-• for:: l.ega! services. I.rt as. nn.x:h.. as a. State· Agenc·:t al.lot:Jient 
· for socfal · and nt.r-...r.iticn, se?:Vioes may ally l:e used to pay 
a percentage of ti:e cost. 0£ these: activities (not ~ than 
90% i.tt FY '79 and 'so and 85% in. ·n ' 81) , a nai-Fe:leral Share 
is ~. (Secticn 1321.199) Whet.h=r funds reCeivai. trO:n 
tha- Iegal.. Services Corporaticn may l:e: .used to neet these 
J:e:IU.ire:ren:ts dOas not apJ?ear in tl:ese I.:egu.laticns •. This· . 
announcement provides. clarifica:ticn en this matter. -. ~ 

' . 

_ The Lsgal. Services CoI:poratic:n Act:1 Seeticn IOOS(e) (l) ~~ 
that eccept as S};'Scifically prO'Vided by statute,. tl:e Ie;al. · · 
Services Corporaticn ~shall not 1::e conside.rei p;. department, 
;iqency, or .inst.n:m::ntallty of tba Federal Govel:nment." In an 
cpinicn dated. July 30, !980, tr.e Gener.al Counsel of the Legal 
Services Cot'p::)raticn inteJ:preted. this secticn, reviewed the 
histoey, strlJcture an::i financing of the Iegal. Services Corporaticn1 
and stated that the legal Services Corporaticn slnild l:e· ' 
regarded as a noo-Federal source an::l that its grants v.ere 
nm-Federal. grants for puq::oses· of matching ~ts of · , .• 

\Jl'.t. 
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the Older,~icans Act.· !n light of the Conpt:roiler 
General's principle of pl.acing· "great reliance en.the 
statutory interpretatia.T'lS of agencies respcnsilile for 
adnin:istering a statute, lt the Iegal services Corporation• s · 
cp.i.tti.an has 1:een acceptei by· the Mn:i.nistration. on Ag:ing. 



Comptroller of the Currency 
Administrator of National Banks 

Washington, D. C. 20219 

Au ,.. " ~ ·,q77 I; [: .. ..,. 

Mr. Sa.It\Uel L. F~ggie 
President 
United. National Bank of Washington 
3940 Minnesota Avenue, N.E •.. 
Washington, D.C. 20019 ... 

Dear Mr. Foggie:: . . 

l 
RE.Ct.IV c.LJ 

This is in re·sponse to your letter of May 19, i9:77, asking· 
whet.her: the deposits of the Legal. Services. Corporation 
constitute "pubiic money"' under IZ: tr,.,s •. c. §90 (1970), and: 
whether: that corporation may require· a national bank to· 
give satisfactory security for· the funds~ deposited., 

The· Legal Services; Corpora.tion was<' created~ by the Legal 
Services Corporat±on. Act of 1974,,,. Pub ... L.., No •. 93-355, 88 
Stat.· 378,. as a private.,. non-membershi.p·,, nonprofit. corporation 
to·provide. financial, s.uppor:t for legaI ~assistance to the· 

•.poor: in noncriminal matters.. The !awe provides, that the 
·elevenmembe:i:sof the Board of Directors; are to be appointed 
by the President and confirmed by the Senate,. and that 
neither the members of the Board, nor the ~orporation's· 
officers. and employees shalL be "deemed' employees of the 
United States. In addition, the corporation "shall not.be 

. considered a department, agency or ins.tr:umentality of··the . 

. Federar GOvernment,. except as othe·rwise ·specifical.Iy provided." 

· The corp9ration is. prohibited from lrssuing stock or paying 
dividends: and is considered neither,,whe:liy· nor partially· 
go".ternment owned.. 31. u.s .. c. SSB4S::,~ SSC.. No part. of its 

··income or assets can innure to- any· director, officer, or 
. ·'.- employee,. except as compensation for services or: expenses. 

. ·~-·~ .. 

The L~gaI Servic~s Corporation is, .. ~~~~~re4 to own property 
·and equipment and to subniit annual: budget requests directly 

- to· Congress. The law provides, ·howev~rlf that nothi,ng within 
it should be construed to prevent the~Office of.Management and 
B-q~get: from reviewing and commenting on the proposed budget. 
The funds authorized by Congress are·· presently paid. in annual 
installments;- any non-federal funds .. received by the corporation 
are to· be· accoun;ed. for and reported as funds separate and 
distinct from the federal. funds.· · 

\ 
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An annual. audi.t must be conduc~ed:r , and a ·copy: 0£. that audit 
should be filed with the General. Accounting Office;. rn years 
in which .. federal. funds have been granted, the Genera! Accounting 
Office may conduct ~n audit itself r which shall; then be made . 

,.. available by the Comptroller General. to. the l?resident and. Congress.· · · 
In al.1 years, copies of annual .aup.·its:· of each beneficiary of the 
corporation's· funds shall be main.tained on file· at the of fices 
of the corporation and also; with the. Comptroll.er General., In 
additionr. the corporation shall, publ.ish an annual report. to be· ·· 
filed with the President "'and CongJ:."ess .. 

The primary authority which permits· national banks to give 
security for deposits is: 12 u.s.c·. §90. It. provides that: 

.· . 

All national banking institutions • • • sha11 be · 
depositaries of publie money, under such ·regula~· 
tions as may be prescribed by the Secretary. • ·• • 
The Secretary o £• the Treasury s:haIJ~ require the 

· .. asso.ciation thus. designated. ta. give s:atisfactory 
security by the· 4eposit~ af!:'United:. States: bonds .. 
and otherwis.e, for the sa:feK.eepinq:v and pro~pt 
payment: of the publ.ie men.a~ deposited with themr 

There is p.o provision withinr th~ statute which authori.:Zes. ·nation~J.~. 
banks to pledge security in order ta secure pri.vate deposits. 
rt has been held in situations: such as this that the measure 
of the' powers .. of the national.. banks is their statutory grant 
and that powers not expressly conferred are denied .. For that 
reason r· na tionai banking associations: may not pledge any part 
of their assets, as a means to, secure private: deposits. 
Texas &! Pac .. Ry. Co., v •. Pottorf,,. 2.9·1 U.S~ 245 {1934). 

A .dete~ination. of the· power tQiC,al.l.atera.Lize. the, depos,its: .. of 
the. Legal. Services Corporatiolt'. rests· on whether the.'. funds are. 
public money.. In. this. case~ . several?. common .. ·fndicia, 0£ public. 
money. arer absent. First, nei:t:her the: c:Orporation. nor its. 
equipment and proper:t:,y is ·o.wnedby,the··qoverrunent. Second, 

-. 

under its chartering statute 11 the' corporation:. is. specifically 
not considered a government department,,~agency o,r,instrumentality"' 
Thirp..,. th.ere is no diz:ect goyerIµnental control or regulation of 
the. funds after payment to the•• corpora>tion.. · Parenthetically, 
the congressional. appropria.t.ions. are paid by. the Treasury to the 

.corporation· in an· annual sum rather than by· advances. and 
reimbursements for specific obliqations... :Its budget requests 
may be· reviewed by· the Office. o.f Management and Budget,,, but tha.t 
office has no power to revise req:aests nor: to control the . &!· 
manner of expenditure. The. Genera:l Acco.unting· Office may" conduct 
an audit. in years in which federal funds are received,. but the 
records need no.t adhere to General. Accounting; Office standards. 
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For the above reasons, it is my opinion that the appropriated 
funds become private money for the purposes of 12 u .. s.c. 90 
upon receipt by the Legal Services. Corporation. 

Accordingly, United National Bank of.Washington, or_any 
other national bank, is precluded from pledging any part of 
its assets to secure the deposits. of the· Legal Services 
Corporation .• 

I trust this has been responsive to_your i~quiry. 

Very truiy·yours, 

A.I 
John E. Shockey 
Chie.f Counsel 

cc: Ms. Alice Daniel, General. __ ....... 
Legal Services Corporation: · 

.. 

',_ 
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CEC::ISION 
THe COMPTRCu .. L.ER GeNERAl.. /IA I c 
OF= THE UNITED BTATEB/vif-,, 

WASHINGTON, O. C. 20S4B pl! · 
; 07us 

OCT 23 .198\ t,c_. 
. 

DATE: 

MATTER OF: T~nn, Brown & Company, Ltd. ~5 
October 41, 1981 FILE: B-204886 

DIGEST: .· 

GAO lacks jurisdiction to review the award of 
a contract under a gran.t by the Legal. Services 

. Corporation, since tha Corporation is not an 
~~~"~Y nr establishment of the Government sub
!~~~ ~n ~~n·~ ~rcnunt~ s~ttlernent aucnori~y. 

Tann, Brown & Company; Ltd. (Tann) objects to the 
award c: a contract by the' East Mi.ssissippi Lega+· Serv
ic.es. Co.~goration ( EMLS) to· aud i.t EMLS' s fiscal year 1981 
accounts. EMLS receives-· substantial grant funds from 
the Legal Services . Corporation pu.rsuant to the Legal 
5erv·ices Corporation Act. o·f' !9.74., .. 42 o .. s.c. §§ 2996~2996l 
"·1u.,. e' ·r""e·· ....... '"'-t·+-· ,,,,.,,p~r~n·tI'y· i•,: .. r·,e- "w. . • •. '"'·- ~i.. 0 \'----/,-;;JI er:· ,1• ••. •. ,,~ • t , / .-• .•• -.:.~'-l ,y ._,.,...., _a,;..,-....,. ..• ,,_r· 

.:?.n41i..<. •• !. fitt~u-. .:.ct:i. audit t:c:quJ""':.."'·~11k '->:C. 't'-'·· o .. -s.-:. §' .. ~~<;6h 
(c.) tl.J •. ·.t.:ann contends tl ... :.~ i.t submitted the, best =._..-:~"'c..:1 
under: EMLS.' s; sol ic.itation for· the audit services. 

w,,, ~aril.l not consider the matter. 

Our Offic~•s review of complaints by prospective 
-·~_t.· . '.ors against contract awards bv arantees is f'<eased 
on our statuto'ry obligation and authori.ty under .lJ. '-·>=1·""· 
S 53 to investigate the receiptr dls~ursement, and appli~ 
cation C"f Federal funds •. · ~ The Montana Energy and · 
uun 'P 0 c:;Parc:h and Oevelooment Institute, Inc., B-199604, 
A.llr't1JS-t 12,. 1980, 80-2 "CPil." l'.10 •. A nece.ssary requirenh::Ui; 
to out review is that the· g·rant:or: oe a. r·eue~ c:u; c:t1::Jt::m ... .r 
wh 'Se accounts are subject to: ::i.a.tt!e!!ien~t by our Office 
under .Jl u,s.c .. ss; 71 and. 74. 

The statute creating the Legal Services Corporation 
prov;d~s,. however, that "Except as otherwise specifically 
provided * * *, the Corporation shall not be considered 

., a department, age_ncy or· in.str:umentality of the Federal 
Government." 42 u.s.c. S 29·96d{e)(l) .. Thus, the Legal 
Services Corporation is not st:bject to our accounts set
tlement authority •. See B-202.116, May 1, 1981, 60 Comp. 
Gen .• _. Acc·ordingly, it. would serve no useful purpose 

•· • 

. -

i -. 
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for our Office.to review complaints against the awards 
of contracts u·nder grants by the Legal Services Corporat.ion. 

The matter is dismissed. 

\ 

. ... .... .. --· .. , ·- '"'":".. . ... -- •·•' 

Id~ .. /~. cJ~ Gr~ 
B'arry R .. Van Cleve 

·Acting Gener a·l Counsel 

: 
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.-:. · .. •. : ·~. --= LEGAL SERVICES CORPORA.TIO.\' 
733 Fiftt:_t'ttth Strert. X.W.~ n'~shingrun, D.C. J.OtJllS 

( ~· 
/ . ( 

', 

Y.ui.·r·, lhr.-.·t l.,f.,rh~>nt:' 
(.!U.! I 
. 272-4010 July 3.0 t 19 SQ 

MJ::.· Joseph A. Dailing 
Prairie State Legal Services, Inc. 
802 Rockford Trust Bu£lding 

.206 w. State Street 
Rockford, Ill.inois 61:101. 

Dear Mr. Dailing:. 
. . . 

•' 

D.1n I. Hr,.;,,\ 
rl'I .111Je"r;~ 

: 

- This letter: responds to youi:· lrettei: of inquiry which was . 
received by this office on April. ZS', !980'• · · · ·. 

_You asked whether £unds of grantees: .... of the Legal Services 
Corporation may p:x:operly be. used to1• satisfy. the "non:-Federal : 
share,. requirefi: by the Older Americans; Act. 42 U .S;. C ... §3024 ( d} 
( 1) (B) • In our view·, they may be· so used... I understand tha.t you 
have a.lso requested the opinion of the; Commi.ssioner on Aging on 
·this question and I am hopeful that tfteAgency on Aging will concur 
with our opinion in its final ruling.. · .. . 

The Older Americans Act requires grants made pursuant -: 
to it for social services, including Iega,1::.se~i.ces:, must be 
matched. by the grantee with a "non-Federal snarett to be contri:
bu~ed by. ·~non-Federal so·urces." 42' t1.$9"C.' §'.3'024{d); C!l (B.) .. The 
regulations of the Department o~ Health; ~di Kuman. Services provide,, 

[Al .h. . . . matchin.q. requirement may be 
sati.sfied by either· or be.th. of. the. 
foIJ.owinq: · 

a. Allowable .costs incurred by the 
qrantee .• • • This inciudes allow'
able costs borne by non-Federal grants 
or by other costs donations from non- . : 
Federal third parties. 

b. The value of third;...party in-kind 
;contributions· applicable .to. the. period 
to which the cost-sharing or·matchinq· 
requirement applies..... 4$ C~F •. R •.. 74~ .. 52 
(emphasis added) • 

() 
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The regulations further state 17 "a. cost-sharing or ·matchi.ng 
requirement may· not be met by costs borne: bT another Federal 
gran.t.~" 45 C.F .. R. S74.53 (emphasJ:.s ag.dedJ.., 

. ·. 
The Legal Services Corpor.ation. is established as a private, 

non-profit District; of Columbia Corporation. · 4.2 u.s. c.· S29 9 6e(a} • 
And the Legal. Se·rvices. Corporation. Act provides that the 
Corporation. and' its employees are not. part of. the federal.· govel:llment:· 

:except as· otherwise specifica!:ly provided 
... ... in th.fs subchapte.r;. .off.i'.cers/ an~· employees 

; 

<. : )"( .t , of the·. Corporation sha:lJ! nott;:b~ considered: 
. ·.··-.. ~·· · ·. .~;'f{~;·:···, .. ;;;'!{-·fl,'."J~i' .. offi.ce:z::s, . or: ·emp.loyeesi~~:Faiq1 '.tliE!i[Corporation . . 

· ;;·· · · · ·· · · · ~ shu~, not be'. ccmside:r:edl;-;{ac~;;;£le~a:rt:me~t ,,, agency·, : · 
~:O~ ms:trumentali ty~ . O;f";'.•.·ifll . ~ci"E!J:°a1 gpvernment. 

. . 42Ltl •. S7~C: •. §.2996d(ef (.L ,_, .. • 0 .•... •. . 

. <. -<";\J:;,'.~:;: ~~ ~ ~·~,~~'.~~t~·d~~:t~~;;~t1f ~\~~~~,~~:,+~~'~ ::'., ,;' ·: ·'. . ', ' _. ~'. : -,. -_ --·,-:. . 
The: hhtor.j~;:,: st?:uc:ture~ and! f.f.nancin . ~JleifCorporation al:l'. ~ .. · .. 
indicate· tba:t· it is. separate and apart' from'. the federaJ:. govel:llme·nt. · .· · 
(See,. enc:losed memorandum.) Accorcling;lyc#/i~t: is our opinion that 
the Corporation: should b.e regarded~ as a;. "hon-federal sou:r:ce" and· 
the.· Corporation gr~ts should be regarded as "'non-Federal ·grants" for 
purposes of the ma tchin.g requirement ... of the Ol.der Americans Act. 
This conclusion i.s consisten'!: with: the opinion. of the Comptroller . 
of. the Currency,. to which you. have refe·:r:red,, which concludes .that. 
Legal Services Corporation . funds da· ri:o:t: coll~titute "'public money"· 
for pu:r:poses~of· 12 .u.·.s •. c. S90. . ) · · .·. · . 

""~!,f.i~::--.~' '• 

~oreo~~:;~.:.it see~ to us;· that;: l'.iow£corporation: ftlnds· to 
_be used ta~ satisfy the. non~Federa:t'.'.shaJ:~,.requirement is consistent 

·. witb the' Ol.der Americans Act. ·Thec~ct;;s{:!ecifica!I.y states that 
·rec:ipfents, of Lega:L· Services Corporation ·fUn;ds-··a.re·proper, grantees· 
of funds to:~provide legal services to,older.·individuals.;. 42 tr.s.c:.,_. 
$302'l(a). (15); •. A ·ruling:. tha.t Corporation,. funds may be used to 

""' " .. . ·- ·- ... 

* it.rhe on1y: exception provides that Corporation employees, shall 
· ,be .considered to be federal employees fo:c purposes of certain 

federal benefit programs •. · 42 u.s.c .. S2996d(b).. The Corporation 
.is· alsot subject to the Freedom of 

0
Information Act. 42 U.S' •. C •.. 

5'·2996d(g).. 
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satisfy the ·"non-Federal share" re.quirement will mean. that many· 
legal services programs,_which would otherwise.be ineligible, 
will be able to act as grantees of funds under the Older 
Americ.ans Act. 

I hope this answers your ·questions. rf it does not,· or i.f 
you, have further questions, please let me know .. 

cc: Commissioner on Aging 

bdh 

s ..... in .. · .. c.-~.=.?·-·· .. ~· ... " 
:/.:""' .· ~; 
Mario Lewis· 
Gener~. Cot:nsel. 

; 

.· 

~ •· 
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I.. The. Legal Services Corporation is not a federal agency. 

Background 

The Legal. Services .corporation is a privat~ nonprofit District 

of Co1umbia corporation. created by Congress pursuant to the Legal 

Serv~ces: Corporation Act, 42 U. s~·c. §2996. et se.q ~,. ( "LSCA"). The 

Corporation was created "for the purpose of providing financial . . 

support for legal assistance in noncriminal proceedings or. matter·s . . ~ . 

to persons financially unable. to. afford legal. assistance." · 42 U.S.C. 

§299 6b Cal. This function had. been_previausly performed ~y the . . . 
. 

Corn.mun.ity Se.rvices· Administration:~G''CSA")·, and. before it, by the 

Office of. Economic~ ·opportunity C'"dE'.01"i;:;· 12ur~uant. to: S'ec.tion. 222 car 
' ,- ,.~/~;?~-;~ti~·;¥~~(~;;~:·.:'.~-.~)'.:'.:·--. ' . 

(3) of· the· Economic: Opportunity' :A¢:~~;,.£Fi964. 
. . ,- ,· ._, '"\:.;··, --"· " 

':.-~ .. ~::::j~'.~~;~~~0\~;~;::\' ,<'c •' • 

'..;_.As the' legal. servi.ces prograimi~~and'ed·; from .. 1966,, when it· was; 
· · t·s.,'.;:.· ~"' 

· ,A--;·_.;,_·:~>~-'---· 

first funded-by OEO,. to mid-1975,.:··Qhen•: it was transferred by CSA. 

to the Le.gal. Services Corporation,. it. increasingly became subject 

to political interference and pressures.. Accordingly, when the. 

President submitted the first vers.ion o·f the Legal. Services 

Corporation .. Act, ~e state.d that: the Co?:parat~on was necessary· to 

·· i"nsure the contin~ation of the lega:t:0'. ser.vices · program "'free and: 
, ,,-,~ , _,-_ <»'~' ;'~-- -

in"dependent of .political. pressures~~,;· s. Rep. No .. 93-.495, 93d Cong.,-, 
·- ~ ~;·\~::_~-~:~:~~:~:~i~:~;~--~'.:~.\- ·,, ,") 

lst Sess •. 4~ (197.3). This purpose was ul:timat:ely accomplished by . . . 

re:iioving, the legal services program:' ·from the. Executive: Br.a~ch and 

ttansfe·rring it. to an independent,. n.onprofi t corporatic:>n. The 
-.. ,· 

Senat~ Conuni ttee OJ! Labor and Publ:ic: Welfare indicated t~at, for 

all those involved, accepted solution: 



··~ I I/ 

. . \ \ ( 

c 
Recogn,i zing . the need to. insulate th.e 
Legal· Services program from outside· 
preSSU·reS I and ·at the Same time tO 
maintain a responsible program · 
accountable both to the public and to1 

the· clien.t community, the Administration, 
Members of Congress, and others have · 
called. foJ:: the transfer of the Le.gal. 
Services program to an independent. 
corporation. s. Rep •. NO. .. 93~4'.95:; 93d
Cong .. , ls.t Sess . .., 3. {1:973:} .. 

} 

The Committee a.lso stated: 

This Corruni ttee concluded after months of 
c;:onsideration, and. after. reviewing the 
legislative history a~ p.revi.ous: corpora.".'9· . 

. tion bills., that in. order ·to, remain 
ef.fecti ve, in order to provide equal· rights. 

·under the law to: a·lI.: people,, ;and ... im order-
to provide con.tinued!· f~±th !n· our s~:stem. 

; 

of laws., the Legal.. Ser.Vic.es; ·program: should · 
and. must, be placed! £n.;Lantinde;eendent .·. . · · . 
co.rpoJ;ation. free fromf'an~· ou,tside: ·inter
ference,. pol.itica1 o<::c:: otherwise," and\ under 
a charter desigrre.d. toFi,hs«ur~ tha·e· the·· 
program is responsibl:Y:"~: _conducted. · . Id' .. at· 
5-6 l/ ' : . --~,,,//-,·;' -. ' . •' .···· 

' •- :- .·J:;:~:c:~:,.,-:"};' 0 
: L * 

~ --,, "; ~ '"'-~:.:."' ,,.,.· 

Accordingly,· the LSCA declare.s~ that one of its purposes· is 

to insure that the legal service.s .program be "kept free from the 

influence of or use by 'it of. poli.ticaI. pre·ssures."' 42 u. S .c. 

§.2996 (5). As the Presiden.t had. requested, the Corporation· is 

"s tructu.red and financed so that it wi.l:L be assured of indepen-
··•ic:c:,.·.::·, 

dence •. "' H:.R. Rep •. No. 93-247,, 93rd1JtrCong;~, !st. Sess. 2 (1973) ... 
'J.J:--·-

In several Services Corporation 

Act str~ctures the Corporation ~to ensure its maximum independence. 
. . 

! 
Fi'rst, the Corporation is created as; a pure.ly private institution 

I/. See, also, H.R. Rep. No. 
"~ Sess .. 3· (1973).,.,.. 



separate and apart from the federal government. Seco~d, it is 

given an independent Board of Directors with complete policy 
. . 

control over the legal services program. And finally, its 

finances are handled differently from those of federal agencies. 

1. The Corooration is a Private Institution 

In order to maximize the progr~m's insulation £rom 

political pres.sure, Congress removed it entirely from the federal 

government and transferred it to a completely private corporation • 
. ·. 

The LSCA establishes the Legal Services Corporation as a District . . 
of Columbia "private nonmembership nonprofit co3:Poration." 42 

u.s.c. §2996b(a) ... · The Corporation _is given· ... the powers conferred 
·. 

upon a nonprofit corporation. by the District. of Columbia Nonprofit 

_,_. A t .,. Corpora'-ion. c . ., 42 u .. s. C. §299 6e(a).. The private nature .of 

the: Corporation was emphasized by the Senate· Com:mi .. ttee on Labor· 

and· Public Welfa're: 

-The Corpora ti on shall be considered a. 
private nonprofit entity for all 
statutory purposes, including those 
concerning labor relations, except as 
provided elsewhere in the Act.· s. Rep. 
No. 93-495, 93rd Cong., lst Sess. 12 
(1973). ' 

Moreover, the LSCA grants the Legal. Services Corporation 

certain powers· which are uniquely characteristic of p~ivate 

corporations in general and nonprofit corporations: ocin particular. 

For example, the. LSCA ;Provides . tha.t the Corpo·ration shall maintain 

- in. tne District of Columbia a "'designated ageni; to ac~ept service 
I 

of process for the Corporation." 42 o.s.c. S2996b (b). The 
- I 

-

Corpo~ation is also eligible "to be treated as an organization 

described in Section 170 (c) (2) (B) of· the Internal Revenue Code 
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of ·195·4 and ·as an organization described in Section 50l{c){3) of 

Internal Revenue Coae of 19 5'4 which is exempt from taxation under 
. . 

Section SOl(a) o.f such Code." 42 u.s.:c ... §29~96b(c).: · ~ursuant to 

this authorization., the Corporation applied for and has received 

recognition as a tax-exempt organization.. The Corporation i·s also 

given the power to "accept in the h~of the· Corporation; and 

employ or dispose of in furtherance> of· the purposes of this tit~e, 

any money or property, real, persc)nai, or mixed, tangi~le or intan

gible, received by gift, devise, bequest, or otherwise .. " 42 u.s.c. 

§.299 Ge {a) (21 •. 

An examination of the Nonprofit. Corp'oration Act of the District 
~ ~ ,, 

of .colJ.mlbia· furth.:er in-dicates the;,.breadth.of pow~rs given. the . . 
,. . . . 

Corpe.ration: which are not norma!lyt1
: asso~iated with government agem::::i~~~s •. 

For.example 11 it has: the power "to:: sue and·b~ sued, complain· and 
--- - - . 

defend, in i!=S corpo.rate name.•· 
~> 

Th~ Corpora·,. 

tion also has the power to "sell, ... convey,, mortgage, pledge, leaser 
,~- ';,'.;)' '. -,: ' 

exchange, transfer, and otherwis~dispose of all or any part of its 

property and assets. n 2.9' n.:c.: Coae'.ts:iaos (e) .. 
' ' ; ;,~i~~:;i, ·: . 

In addition· to, establishing. the(Corporation as a private 
'-. 

·. 

. institution governed. by an independ~n,t Board, the LSCA provides that · 

the Corpora.tion and. its emplt?yees; al:e not part of the federal governmen 

E~cept as otherwise specifically provided 
in this title, officers and employees of 
the. Corporat.ion shall:. not be considered 
officers and emp!oy~esi;: and the Corporation 
shall not be considered' a department, agency, 
or instrumentality, of the Federai 

2
: 

Governme.nt. 42 u.s.c .. §2996d(e) (1) .-/ 

Y That. the Corporation .. is not pa~t of. the Fede.ral government is 
further indicated by Section 3 (a).~ o.f the transition· pro.visions of 
the- LSCA which provides that ninety days: af.ter the Board. holds its: 

Footnote continued on next page. 

. If 
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And "·the r.sc.~ states that ·• [ t] he members of the Bob.. J shall not, by 

.· ·. 
• ·, f 

reason of such membership, be deemed officers or employees· of the 

United States." .42 U.5.C. §2996c(c). 

Congress intt;nded these provisions to be interpreted broadly •. 

The Senate Cammi ttee on Labor and Public Welfare emphasized· that. 

neither the Corporation nor· its employees were to be. considered '"part 

of the Federal .. Government." s. Rep .. No •. 93:-4.95, 93d. Cong·., 1st Sess •.. . 
24 (1973). The Conference Report added that they' are not ·to be 

considered part of "the Federal Government for. purposes .of any· federal. 

law or Executive order.-" Conference. Rept. 93-845, 9'3d' Cong-., 2d Sess. 

19 (1974).·~/. 
.. 

2. The. Coroorati6n Has an: r.ndepen~ent'·B···oa. rd'····· · 
of. Directors 

.. , .. ~".~,,~~~~~·~:.,0,*,c-'•;'~~;,~,;cf.~,.1;:~~~~ii;~~~~·~~;.; ,,;'.1::·~;0,r.•·:•··.· :i::¥2:,~·1;•:''~}•:·.:~1 ·,~:~,~:. 1:.111:,. 
An e.qually importan~ fea .. turek of'. the, C:orpo1ra,tionflis £iidependenc€:e , "'•fy 

is the . tr an sf er of al.l po I icy autho-~i~~~~~~~~f?; . . ... ·' :';::;~~~~j~.~se:cvf~~~,,~;;f.;~;f ;.+t 

to. an-l~dependent. Board.' of ·oirectorst..,_\;· .~J~±;g~ft'~'' 
~--·,.'<' '.,/ • e;' 

. '.~:,::~;,: .· ~~·::~;~?~~~~?:~, '>-~':_~~;;> •:-;;~-~~~~~:' :f.~i:•.{::c:~~~~~it;~~::.~~~~t.~l't~~f,~~~: _ , :--'t~ . • ;:;lf:~i~:;i~~·:~.:, _,, ,-
the Corporation.- in an eleven-member Board' C?f: Directors,; ,"'~ppoin.ted' < 
by the President, by and with the adv:f.ce and:"cons:ent: of the Sena.ta.It; 

'4:2 U.S.C. §2996c:{a}. Once a.ppointedr however,, the LSCA. contains· 

several provisions des.igned t~ preven.t an.;i further exercise ·of 
1 • • ,.;.,; - ':,·_·_. - -· ... 

-.. 
~- ~ _ ~<-: __ ----~~>-Y>-\·~=- f:~t-:1/6~~ ?~::{i·fi'.:'~:o;·/_ ~-- ·-<~'"~·';_:~-'.·r?~,;::-~"1 };~-_,,~-- .· :~.- __ .. - _. _. 

presidential control. over the· Board';.,. ,·~Far\exampl!fe:i;i:, th~ President 
• ·>'.-<"-:.'::_~;1~::_~->·--~~~-:.:,·:_. .. :-... :-~"«~<-: :.y:~_·: ,,,\'._,·.?.:. ''Y;-,:«~~;:;.:-' "_",<;· "· ,,- ;.._;- • • 

has. no authority to remove Board membei-S:i. C>rici~J~·~~pai?l:t~d·~ .. 

y Continued from previous page.. . . . . . . .. . .. 
. first meeting~~ "'the· Lega,l ServicE!.s' Corporation sha!I-succeed··to. all 
~igh ts of .the Fe.deral Government to capita.1 equ.ipmen.~ in. the possession 
of le9al .services programs or activitie.~ assisted,•pursuant. to .section 
'222.(a) ( 3). , 230 ~ 232, or any other provisions of the Economic Opportunit.i{ 
Act of 1964." 42 u.s.c. §2996b tiote~ - -. : 

~/ The only excep~ions contained inx the· LSCA give the ·co~oration's. 
employees the ~enefits of federal.. p-ro.g:rams reiating; to compensation 
for work injuries, civil servi.ce retirement~x and; .hea;lth and. life . 
insurance. 42 u.s.c. §2996d(f).. The Corporation is. also subject: to 
the Freedom of Information Act.. 4Z.u:~s.c." ·s2996d(g).. ' 
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··--··\--· •( ( -l,· 
only be removeq by a yote of seven members. of the Board of 

Directors, and even then only "for malfeasance in office or for 
. . 

persistent neglect of or inabil.ity to discharge duties,. or for 

offenses involving moral. turpitude,. and for no other cause .. '' · 
. ' 

42 u .. s.c. §2996c (e). A.lth~ugh the President is empov:ered to 

designate the first Chairman of 'th.e. f3oard to' serve for· three years, 

tt [tJhereafte.r the Board shall annua!J:y .eI.ect; a. chairman from among 

.· 4/ 
its voting members." 42 U.S.C. §.2996c{d) ... - Also·, the Board of 

' . 
Directors, and not the President of the United. States, appoints 

the president of the· Corporation,, who in turn "may· appoint and 

remove such employet::s of the Corpora.tion. as, he. determines: 

necessary· to. carry ou;.t the purposes of' tbe Corporation...... 42 u.s;c ... 
··. . ' ' ·.· ' . '., 5/' . ' ' ',. 

§§'.2996d(a~., 2.996d(b) fl).-· 

Corpo.ration."s by-l~ws provid'e that .. [t]:h~ property, affa·irs,· an.d' 
. . . 

business of the Corporation. shall be· under the diJ:'.'ection of the 

Boardo" 42. U .. S .. C. §2996e(b) (1) {A),. 45 C~F .. R. 1601. 7. Finally, 

in an amendment to the Economic. Oppor.tunity Act of 19.64 entitled_ . 

. ttindepende~ce of [the] Legal Se-rvices _Corporation," it is provided~ 

Nothing in this· chapter,., except<subchapter 
X [the Lega1 Se·rvices Co;rporat.i.on Ac.tl" and 
no reference to ·this chapte_r unless' such. 

~-_,.-,._ - = ~', .• ,,,~ •.. ,-;;.~-,,: .·- ~,~.:··"}:~o:.":F«.f--::,.·.: ·~ 

--------..,,.,,,,,.~-----------· -' ·?;'·I:s~,{~~~t~r,::··"·. · .. 
4/ In the case of independent ·regulatory·. colrimi.ssions, the President 
Is empowered to designate one of the members to serve as chairman. 
~," e ... q., 47. u .. s.c·. §.lSS"{a) (Federal Communica~ions Commission) .. . - '-, . 
~l By comparison, heads of· federal agenci.es. se·rve at the~ will of / 
the President-. For example,· the head' of the: Community Services t 
Administration, which had previous responsibility .for. legal serv~ces, 
is appointed by the President with .the advice and consent of. the ;;: 
Senate. 42; U.S. C·. §:294·1 (a) • ·Federa:t. officers appointed. under such 
circumstances serve a.t the _pleasure··of the President ... Myers v. 
United States, 2.72·U.S .. 52 (1.9261 ... 



: ... .... 
t ( 

7 

reference refers to subchapter x of this 
chapter I ?hall be Construed to• affect the 
powers and activities· of the Legal Services 
Corporation. · 42 U. S .c. §29 71e. 

3. Finances 

As explal.ned in· the at.tached opinion of the Comptroller 

of the Currency, the Corporation's funds are handled differently 

from those of· federal agencies. 

Conclusion 

For the~foregoing·reasons, it is plain that Congress intended 

to make real the statement that the Corporation· tfcshall. not be 

considered a departm1:7nt, agency, or instrumentality"· of the 

Federal government..," 42 ·u.s .. c. §2996d(e) ·c11 .• 

.• 
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DEP1llTMENT OF THE TREASURY APPRCC_- IATI?N WARRANT 
i~ : .• . '. ·-> 

Warrant No. ·SS9-8Z-Z0-1SQ-1% 

Accounting Date J>ectmber 15, 1981 

The Congress having, by the. Acts hereon stated, made the appropriations hereunder specified. 
the amounts thereof are directed to be established in the general and detailed appropriation 
accounts, totaling in all $ 69. fiafl, 0011 .na andjor S? Aoing thi! 
shall be the warrant. 

The Secretary of the Treasury Comptroller General of the United States· · 

/s/ DavidL .. Black . . -

JAN 
(Date Signed) (Date Countersigned) 

!)gpnrtrnent of the Tre~sury - 1'nreen of Coxernment ]!1nzmc1al Operat1azu: 
APPROPRIATION 

SYMBOL TITLE 

202G.5M 

Mnlitig furthercttn.tinuing: appropriations for 
the- fi!!cc.l. ymlr 19Sz·," enc· for other p~sea:. 

Payzc..-:?.t to t!.~ 1.ee,al Service.s ~Qrporl!t:ion, Legal 
~ervices Corr;0r~t:io::t, Treas:ry. 19!:2 

See I.ettE'r fros the Division of Finance and 
/i.nalysis Bra:ch, dated Decczber 28, 1981. 

AMOUN1 

TFS FORM 6200 EDITION OF f0•75 MAY BE USED. 
1•79 I TFRM 2•2000 

DEPARTMENT OF THE TREASURY-FISCAL. SERVl1 
au REAU OF GOVERNMENT" Fl NANCI Al.. 01"1!1:!>'1.ATIO 
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ISSUING AGENCY 
Bureau 0£ Govt Financial 

Operations 

LETTER 
OF 

CR ED t·T. 

LETTER OF CREDIT NUMBER 

20-18-0003 
Room 324, Annex #1 · Auth: TREASURY DEPARTMENT 

CIRCULAR No. 1075, Reviud 

·. . ... 
AME;N-DMENT NUMBER _l__ , Washington, DC 20226 l AG£::cY ST,",TJON SYf.~BOL (FOR AGENCY USE) I t 20-·1.3-9701 

' rTO: The federal Reserve Bank, BRANCH BANI~ AT 

Richmond 

In. accordance with the authorization of the Fiscal Assistant Secretary, Treasury Department, there is hereby authciri:i:ed 
for the account and responsibility of. the. issuing agency a letter of credit: 

IN FAVOR OF 

Legal Services Corp 
733 15th Street, N~W. 

~Washington, ·DC 2000.s 

l ;,!~CUNT' AUTHORIZED 1 ·o EACH MONTH 

·1:.1, 2.15 ,.aoo ,.000 .00 l 0 EACH QUARTER 

l ~T'""<'"l":''IO"T Tl"i:.°. ''"!..,. ': -~ \\. al• 1,J u•-, ..,;I••• 1, 

FOR DEPOSIT ONLY TO 

See Reverse 
ACCOUNT 

I THIS .CHANGE 

J - Increase 

17146~910,oao~OOis69;890,ooo.oo 
I 
i D!:!crcz:.:; 

f PRIOR AUTHORIZATIOU 

I $ 

' I 

• '•C-·-Hh~ -~·--- t ~~-~~'>-·------- •----~----... ----....;.'-·-~--- . 
i. 

This le"t""ter of credit is irrevocabl'e and the, unpaid bala~ce "Wil.l remain available un-c.il 
c:-.::· .. "T) in rull. 

Dra·.;co· ... ~s in excess of $5 million are authorized. 

The amount of this.letter of credit is hereby certified t~ be drawn against, upon 
;:re~entation to you of Form TUS 5401, Payment Voucher on Lett~r of Credit,. by the 

· official( s )"of the recipient organization whose signature.{s) appea:!'(s) on the Standa:r-d 
Form 1194, Authorized Signature Card for Payment Vouchers on Letter of Credit, ·. 
at'tac:.ed hereto or previously or subsequen:tly furnished.you· through the Treasury 
Department. 

The amount of.each payment voucher paid by a Fede:?"al Reserve Bank or branch to 
a-designa~ed·c9rnmercial bank for credit to the account of the recipient organization 
shall cons'titute payment to the recipient organization by the United States. 

I cer~i~y·_ i;o the Treasury Dc:partr:ient that' the payments authorized herein are 
CO:?"~e:t. an~proP.er for payment from the apprO?riations or funds legally committed 
anc a·w·ailable for the purpose, when paid in accordance with tne l:erms and conditions 
ci tedl above. 

OA Tt CtRTl fl£D _,j._ _ _:__::.. __ :....~:._-----------

f 
} .. } l 

. , : ;·. . 
I ? f L:. - .. .:.. ! . "" '"'· \,.~ .. -~ ~ Jt 

.AL1T~0~1z::.o c:.f./f~fl'ING OfflC'ER. ~ ~ 
Walter L. ~~dan · 

Assistant Comptrol)er for fjnari~c~e~-
TYPED NA!-H:. A?'D TITU 1 !!ihtc 
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MEMORANDUM OF UNDERSTANDING 

BETWEEN THE LEGAL SERVICES CORPORATION 

AND THE DEPARTMENT OF THE TREASURY 

This agreement is based on the ~nderstanlng of the corpo

ration and the Treasury that the Legal Services Corporation 

Act· authorizes the· Corporation to withdraw its entire appropri

ation at the beginning of the fiscal year, and that a principal 

purpose of the congress in providing that authorization"is 
.. 

to insure the independe.nce of the Corporation. from Executive 

Branch control·., See· 42 u.s.c. §'2996i, S.R. 95-285_ (95th Cong.; 

1st- Sess·.) pp .. 54-55.; S.R. 95-172 (95th. Cong., lst Sess.) 

p. 3: B.R. 95-310 (95th Cong.r lst Sess.) p. 6. 

To achieve that purpose .in a manner consistent with desir

able cash management policies, the Corporation and the Treasury~ 

agree. t~ the following arrangement for disbursement of such 

. amounts as may be specified i·n Acts of Congress making appropri

ations to the Corporation. 

On October l ,. 1980, and at the 'beginning ·of· each succeed

i~g fiscal year, or as soon thereafter in each fiscal year 

as there may be an· Act of Congress making an·appropriation 
I 

to the Corpora.tion, the Department of the Treasury will issue 

. i) 
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an irrevocable letter of credit under the federal reserve 

system to the Corporation in the full amount appropriated 

by the Congress for that fiscal year. 

The appropriation to the corporation will be shown as 

fully obligated on Treasury accounts when the letter of credit 

is issued. 

. 
The funds will continue to be· available to the Corporation 

until expended, even if not fully expended at the end cif the 

fiscal year, as i.s authorized under 42. ·u.s.c. S2996i. 

--- The Corporation will draw down funds on an as-needed 

basis. Funds will be wire.-transferred to a bank in which 

the Corporation maintains a checking acc~unt ·whenever a request 

for transfer is made by the corporation. No justification 

or explanation will be req-uired for an·y request. 

The rules~ regulation~, and reporting requirements govern-

ing the .usual letters of credit issued by federal agencies 

for other prog~ams_shall_be inapplicable·to·the letter of 
, . 

credit issued to theCorporation. 

The Treasu~y will promptly notify the· Corporation· .if,· 

at any time~ the Office of Management and Budget or any other 

Executive Branch authori.ty requests deobligation of Corporation 
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funds, or seeks to amend the apportionment schedule making 

the funds fully available at the beginning of the fiscal year. 

Either the Corporation or the Treasury may terminate 

this agreement by giving written notice to the other of its 

intention to do so. Upon the giving of such notice this agree-
. 

ment shall b~ deemed terminated. However, termination shall 

have no effect on .the validity of the then outstanding letter 

of credit or the.Corporation's ability to withdr~w funds auth-
. 

orized thereunder •. Further~ termination_of this disbursement 

arr.angement shall not be construed to affect ".the right of 

the Corporation to withdraw its _entire appropriation at the 

beg-inning of. the Fiscal. Year .nor shal.1-i ~ be· presumed that . . . 

such right is. premised on the existence of this or any othe·r 

agreement between the parties. 

Dan J. Bra 
President 

Pau .Tay or .. 
Fiscal Assistant Secretary 

- U.S. Department of the Tr.easury Legal Servi~es Co 

Date: DEC 121980 


