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MEMORANDUM 

TO: 

FROM: 

RE: 

Office of Legal Policy 

Washington, D.C. 20530 

February 2 1983 

Stephen J. Brogan 
Deputy Assistant Attorney General 

Michael Robin~ 
Trevor Pottet:"'Jf 
Attorney-Advisers 

Dispute Resolution 

Attached are some background materials on alternative 
dispute resolution. There should be a final report on the 
midyear meeting of the Center for Public Resources (Legal 
Program). When that arrives we will send it on to you. 

Attachment 
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L lCt_ Legal ProgTam 
Reprinted from The National Law Journal, June 28, 1982 

NEW YORK - A think tank here is 
tr~·ing to bolster the practice of ualng 
private judges to avoid litigation by 
sponsoring a panel of nationally known 
lawyers who have agreed to act BJ! 

"father figures" in disputes between 
corporations. 

The organization, the Center !or 
Public Resources, has received a 
$28~.ooo grant from the Aetna Life and 
Casualty Foundation to finance ad
ministrative coats of the panel's ac· 
tivities for two years. 

The 23 members of the "Judicial 
Panel" - including a dozen ex-federal 
judges - will be available to help par· 
ties cut down on the delay and coat of 
litigation, explained Jamea F. Henry, 
president and chairman of the center, 
a 6-year-old non·pro!it corporation. 

A member of the panel. might 
preside over a mini-trial of a par· 
ticular Issue and then render .a non· 
binding opinion that .could provide the 
ba.tii..s tor an out-of-court settlement, 

. Mr. Henry sa.id.· Or a paneli..st might 
work with lawyer-a al\d executive• on 
both aides to develop some other 
method to find a solution to their dis· 
pute. Paneltsts will charge fees com· 
parable to what they get for more con· 
ventional legal services, he indicated. 

Besides saving on the costs o! litiga· 
tion and permitting direct contact 
between managers of two companies, 
the other advantage of a private solu· 
tion ill the secrecy of the process, Mr. 
Henry said. 

The process requires "somebody 
with the perception, experience and 
reputation, or credibility, to counael 
disputing parties. I call them father 
figures, or mother figures," Mr. Henry 
said. 
Permltted ln Seven Sta.tM 

The center's program la by no 
means the only experiment in private 
justice in the country. At leut seven 
states permit private judgea to resolve 
disputes with binding deci..siorus, and 
several lawyers have founded ·Com· 
partles iha.t otter private judging ser· 
vices. (NLJ, 6-S-81.) 

But the center's program certainly 
Involves more prominent attorneys 
than any other. Mr. Henry said pa.rt o! 
the purpose o! the program wa.a to put 
together such an impressive roster 
that lawyers who have their doubts 
about private dispute resolutions 
would be impreued by the ca.Uber of 
those who believe in it. 

"The private process .is subject to 
aom·e uncertainties, and aome 
criticisms, perhaps from clients, 
becauae it isn't familiar," Mr. Henry 
said. "There's a certain inertia that we 
have to .overcome." 

Corpora.tion.s have settled their dis· 
putea with the help of private judges in 
&everal l.nsta.ncea in the put few yeara, 
but "at this point no one's quite certain 
whether the Idea will really take off," 
said.Joy Cha-pper, sta!! liaison to the 
American Bar Association's Action 
Commission to Reduce Court Coats 
and Delay. · 
Ready to Serve 

Among those who have a.greed to 
serve on the center's panel a.re G. Wal· 
lace Bates, president ot the Business 
Roundtable; former Attorney General 
Griffin Bell, now a partner atAtlanta'a 
King « Spalding; former Watergate 
Special Prosecutor Archibald Cox, a 
Harvard law profeuor; former White 
House counsel Lloyd Cutler of 
Washington. D.C.'s Wilmer, Cutler « 
Pickering; former Education 
Secretary Shirley M. Hufstedler, now 
a..t Loa Angeles' Hufstedler, Miller, 
Carlson & Beardsley; Sol M. Linowitz, 
a former ambassador and special 
diplomatic envoy who ia now a partner 
at Coudert Brothers in New York: and 
Robert B. McKay, director ot the In
stitute o! Judicial Administration. 

Also agreeing to serve are Elliot 
Richardson. a former U.S. attorney 
general and now a partner in the 
Wuhington, D.C .. office of Milbank, 
Tweed, Hadley « McCloy; Irving 
Shapiro, former chief executive officer 
o! E.I. du Pont de Nemours and now a 
partner tn the Wilmington, Del .. ottice 
of Skadden, Arps, Slate, Meagher &:: 



Flom; former Securit~a and Ex· 
change Commiaaion Chairman Harold 
M. Williama, now head of the J. Paul 
Getty Muaeum in Malibu, Ca.l!f., and 
former law profeaaor Irving Younger, 
now a partner with Wa.shington'a Wil· 
Uama &c Connolly. 

Mr. Bell and Ma. Hufatedler are 
former federal appeal.a judgea, a.a is 
another member of the pa.nel, Ska.dden 
Arps partner William H. Mulligan. 

Former federal district judges on 
the panel are Arnold Bauman of New 
York'a Shearman &: Sterling; Marvin 
Frankel of New York'a Proakauer; 
Rose, Goetz &: Mendelaohn; Arthur 
Lane of Smith, Stratton, Wiae &: Reher 
in Princeton, N.J.; Joaeph W. Morris, 
general couruiel of the Shell OH Co.; 
Cha.rlea Renfrew of San Francisco's 
Pillsbury, Madison&: Sutro; Simon H. 
Rifkind of New York's Paul, Weiss, 
Rifkind, Wharton & Garrison; Harold 
R. Tyler of New York's Patterson, 
Belknap, Webb&: Tyler; and Lawrence 
E. Walah of Oklahoma. City's Crowe &c 
Dunlevy. Another member ot the pan
el, James Davia of Washington's 
Howrey &c Simon, la a. former trial 
judge in the U.S. Court of Cla.ima. 

The two remaining panel members 
- Charlea D. Breitel of New York's 
Proakauer Roa~ and Stanley Fuld of 
New York's Kaye, Scholer, Fierman, 
Haya «. Handler - both served on the 
New York Court of Appe&la, the atate'a 
highest tribun&l. 

BY DAVlD BERREBY 







New Memhen of the CPR Judicial Panel 

KINGMAN BREWSTER 

New York; Winthrop. Stimson, Putnam & Roberts. 
Formerly, President, Yale Cniversity; U.S. 
Ambassador to the Court of St. 1 ames. 

WARREN CHRISTOPHER 

Los Angeles; O'l\1elveny & :.Iyers. Formerly, U.S. 
Deputy Secretary of State; U.S. Deputy Attorney 
General. 

HARRY H. WELLINGTON 

New Haven; Dean, Yale University Law School. 



CPR Judicial Panel 

For many business disputes, there is a cheaper, more 
,.ffertin• method of resolution than a traditional lawrnit. 
The altcrnatin·s range from informal counseling to more 
iormal procedures resembling court adjudication. 

Helping companies find and use prirate alternatives in 
pcirticular disputes is the business of the CPR Judicial 
Panel. 

J ndicial Panel members are some of the most eminent. 
experienced lawye_rs and former judges in the country.' 
Judicial Panelists can act as neutral counselors, helping 
pnties define the hest alternatiYe to costly litigation. 
They can also serve as neutral, third-party decision
makers, fact-finders. advisors or mediators in an agreed-to 
alternative dispute resolution procedure. 

Why Alternatives? 

Litigation is a significant management problem for Amer
i1·an business. Its costs and consequences have taken a 
)wary tc.l! on executiYe time and on corporate finances. 
Ewn comentional arbitration is often less than satisfac
tory as a substitute for the traditional lawsuit. 

··Anyone icith experience in major litigation knows that 
the cost and u·eor and tear of litigation are no longer 
acceptable. A ltenzative means of resofring problems have 
lo be found." 

lf{\.J:\"G S. SHAPIRO. ESQ. 

:'kadden .. -\rps, Sia te, '.\leagher and Flom 
Formerly, Chairman, Du.Pont 

Di,;putes between corporations-which can be the most 
expensive and time-consuming kind of litigation-are 
oftPn the disputes most readily resolved by private means. 
\Jut of necessity. many business managers and lawyers 
.Jrc developing alternatives to traditional corporate 
}3·-ssuits. 

Li•!parting from the concept of casting the fate of business 
interests and relationships to unknown judges or unso· 
plii;;ticated juries. these alternatives lead the parties to 
wgotiate their own resolutions, or to relv on decisions of 
knowledgeable, experienced persons wh~ merit the confi
d1·nce of hoth parties. Results are more rapid, economical, 
Lu,inesslike, and satisfactory. 

A Qualitative Di~putc Resolution Service 

CPH .l udicial Pand nH'mlier~ ran ,.,.n·e disputing parties 
in scrcral important ways. 

Th<'y act as dispute resolution counselors helping 
partil's discuss and r!'soh:e th,.,ir differences at the 
earlie.<t sta[!es of a dispute, before litigation is under 
1UIY. 

On_ce parties haw a;:!'umed litigation stance;;, their dispute 
quickly takes on a life of it<: own, seemingly beyond the 
control of business managers. In many cases this can be 
avoided by the intervention of a respected neutral party 
early in the conflict. Acting as the "honest broker."' 
Judicial Panelists can help parties reach a mutual accom. 
modation as soon as they recognize their differences and 
before litigation pre·positioning begins. 

They help parties agree to, or design, a fair and cost
ef]ective private dispute resolution procedure. 

If parties have already a;:sumed litigation postures, the 
Judicial Panel can ofTer a variety of alternatives to a tra· 
ditional law,;uit: the mini-trial, the private trial (popu· 
larly known as "rent-a-judge"), neutral expert fact-finding, 
neutral advisory opinions, informal arbitration. media
tion and conciliation. as well a;o procedures custom· 
tailorrd to particular disputes. 

They act as neutral decision-makers, fact-finders, 
advisors or facilitators in private displlle resolution 
procedurf!s. 

Given their eminence and experience, Judicial Paneli;;ts 
are well qualified to help resolve complex_ business issues. 

The Mini-Trial-An Innovative Alternative 
The mini-trial is one of the most innovative and cost· 
efTecti\·e of the private dispute resolution alternatives cur
rently in use. :\ot a trial in the conYentional sense. it is a 
highly ,:trurtured settlement negotiation. It is voluntarv, 
confidential and non-hinding. . 

A mini-trial typically involves a stay of court proceedings, 
a period of limited discowry. and a one or two·day "infor
mation exchange"' at which attorneys for each sid~ present 
their heH case before managers with authority to settle 
the di;;pule and a "neutral ar.h-isor." This is followed bv 
a requird period of settlement negotiations between the 
managt•rs. The neutral addsor may he called upon to give 
his opinion on how a court would decide the dispute. if 
this would he helpful in the course of settlement 
negotiations. 

Though a relatively new development the mini-trial has 
been highly successful in effecting speedy, cost-effective 
resolution of disputes because: 

- It narrows the dispute. 



Unlike traditional settkment talk;;., it promotes a 
dialogw· on the merits of the ease rntlwr than just 
the dollars at ism(•. 

It (·liminates many of the lPgalistic, collateral issues 
in the case. 

It reconn-::rts the typical law;·ers dispute back into a 
businessman's prohlcm. 1d1ich can then be solved 
1citlz the crcatirih and flexibility of business 
managers. 

"A mini-trial is lil.-ely to provide a better solution for 
business disputes than prolonged and bitter litigation. 
From the many alternatives available, executives can 
decide for themselves, in light of the mini-trial, how to 
resolve their dispute. No iudge or jury has that latitude." 

THE HO:'\ORABLE JOSEPH W. MORRIS 

Vice President and General CoumeL Shell Oil Company 

The mini-trial has been used with great success in cases 
involving lJrcach of contract, unfair competition, unjust 
discharge, proprietary rights and product liability claims, 
in multi-party cases. and in disputes involving the govern
ment. TRW·, Shell. InteL Austin Tndustries, Telecredit, 
and Space Communirations Company are among the cor
porations \1·hich have tEed the mini·trial to resolve dis
putes quickly, CO$t-effectirnly and creati\·ely. 

Judicial Panelists can help disputing parties negotiate an 
agreement to "mini-try'' a case, or act as a mini-trial 
neutral advisor. 

Cost of Judicial Panel Services 

Judicial Panelists' fees are determined in consultation 
with the parties in advance of each Judicial Panel engage
ment. Administrative and other coqs of operating the 
Judicial Panel are funded bv voluntarv contributions to 
the CPR Legal Program froi~ parties ~sing Panel services. 

A limited early investment in the kind of high quality 
dispute resolution cot1ll"t>ling the Judicial Panel provides 
can aYoid uncontrolled litigation expemes. 

The costs of alternative dispute resolution procedure~ are 
small in comparison to the enormou;: costs of folJ.;:cale 
litigation. !JI two H'tent mini-triak for example. the neu
tral adri~or·~ foes 1nTe in the $1.000 to $S.OOO range. The 
parties estimated that their total mini-trial expenses-in
cluding neutral ad1·i;.or~· fpc:; and attorneys' fees for prep
aration and ptt·,-enlation at the information exchange
were 10 percent of 11 hat fn l l-,:rnJe litigation would have 
cm:t. ~Ion'olTr. all felt that f'H'll if the mini-trial" had not 
succeeded, tlwy would hare recouped their mini-trial ex
pen;;r;; in shortt'ned trial preparation time. 





Legal ProgTam 

Reprinted from The New Vink Times, ;\ovt-mher 1, 1982 

New Alternatives 
to Litigation 

Business litigation may be a neces
sary evil, but many corporate execu
tives are beginning to think that there 
are times when it is more evil than 
necessary. 

In a quiet revolution against the 
traditional practice of commercial 
law, n::a.ny large rorporatioo.s are now 
showing serious interest in finding 
ways to solve business disputes with
out going to trial. 

If both sides can be convinced to 
stay away from the coorthouse, they 
find th.at alternative dispute reso!U
tion - a term th.at covers everything 
from mediation to minitrials to hiring 
a private judge - can often deal with 
their problems more quiclJy and 
more cheaply than the traditional sys
tem of justice. 

"In many. cases, private proceed
ings are a better alternative Uun liti
gation and one that can provide the 
added advantage of confide.TJtiality," 
said James F. Henry, president of the 
Center for Public Resources Inc., a 
leading proponent of alternative dis-
pute resolution. . 

TRW Inc. was the first major COI1'0-
ration to take that message to heart. 
Five years ago, the Cleveland-based 
conglomerate took part in the first 
minitrial. The plaintitt was Telecred
lt. which charged that TRW had in
fringed on its patents. Both sides 
agreed to a two-day secret hearing in 
which each would present its case be
fore a ne\.ltral adviser. The presenta
tions were made by lawyers, directly 
to the eiecutives involved. By 30 
minutes after the arguments ended, 
Richard A. Campbell, a TRW vice 
president, and L<>e A. Ault 3d, Tele. 
credit's president, had worked out a 
compromise, at an es+Jmated savings 
of at least $1 million in legal fees. 

Since that minitrial, TRW has used 
the same approach in a $15 million 
suit filed by Automatic Radio, and, 
earlier this year, in a two-year-0ld 
contract dispute with the National 
Aeronautics and Space Administra
tion. In each case, the parties were 
able to work: out their differences. 

Outside Lawyers• An Impediment• 
"Outside legal costs have just gone 

out of sight," S<tid James McKee, \ice 
president tor law of TRW's electronics 
and defense operations. "And lots of 
times, the outside lawyers are the ob
stacle to quick settlement, because 
it's in their self-interest to keep the 
litigation going so they can get higher 
fees. · 

"With a mini.trial or the at.her prl
vate hearings we've tried," Mr. 
McKee continued, "you can get con
trol back into the hands of the busi
nessmen, who wiil bring some com
mon sense to bear. It's an idea that's 
very much in vogue right now, partly 
because it takes about foor years to 
get t,o trial in Los Angeles Superior 
Ce;~." 

Indeed, speed is one of the chief ad
vantages of keeping cases out of the 
cour.house. Accorctmg to th~ Ame.ii· 
ca.'1Arnitra!ion1--'>SOCiation, the aver
age arqitration takes Hl da13 from 
filing to award, in contrast with the 
nationwide average of 20 months for a 
civil suit to get from filing to trial in 
the Federal courts. 

1ne cost.cutting is usually just as 
dramatic: most experts familiar with 
minitrials agree that the costs can be 
less than one-tenth those of litigation. 

"I trunk the main re.ason these alter
nate techniques are beginning to get 
so much attention is that the transac
tional costs of doing legal business are 
so enormous," said Stephen Middle
brooic., general counsel of the Aetna 
Life and Casualty Company. 

Aetna is one of the strongest believ. 
ers in alternative dispute resolution. 
This fall. John H. Filer. Aetna's chair· 
man, sent 100 other chie! exeoitive 
officers a letter asking them to con
sider handling some of their legal 
problems through the Center tor Pub
lic Resources' new judicial panel, 
whose member:! - including such 
heavy-hitters as Marvin E. Frankel, 
Lloyd Cutler, Simon Rindnd, Harold 
Tyler Jr. and Sol Llnowitz - have 
agreed to serve as judges or neutral 
ndviscrs in mini trials or other private 



Compailles 
Bypass. Courts 

resolution mechanisms. 
Cases have been slow to material

ize, but the breakthrough may be at 
hand. In the wake of the Manville Cor. 
poration bankruptcy tiling, the center 
has been in trying to set up a forum for 
resolving the asbestoS disputes In a 
way that would be acceptable to the 
injure<l worken, the asbestos compa
nies and the insurance companies. 
Corporations Seek Seminars 

Even though the center has not yet 
resolved any cases, a number of 

' major corporations, inc-.luding Inter
national Business Machines, Interna
tional Telephone and Telegraph, Bris
tol-Myen and Xerox, have been inter. 
ested enough to ask the center to pro
vide workshops or seminars on alter
native dispute resolution. 

"I'm confident that we will have 
several cases.under way by the end at 
the year," said Mr. Henry. "There are 
U to 18 specific disputes we are look
ing at. Among other things, we've 
been askea to provide a proposal to a 
Federal GQvemment agency for using 
private procedures to resolve part of 
its sizable caseload." 

The center, a nonprofit organiua
tlon, is not the only player in the 
game. In addition to research-on. 
ented foun<iaticr..s, such as the newly 
established National Institute for Dis
pute Resolution in Washington, some 
of the developers of the alternative 
dispute resolution movement have 
joined to form Endispute Inc., a Wash-. 

. ington-b.ased company with offices in 
I..cs Angeles and Chicago. 

One o! Endispute's first clients was 
Aetna, which asked the company ·to 
review several pending cases and 
recommend appropriate mechanisms 
for resolving them. One of the cases 
was simply settled through negotia
tions. In the others, Endispute pro
posed several different approaches 
ranging from a specially tailored 
form ot arbitration to hiring a former 
judge to hear and decide the matter. 
Popular in callfom.la 

That last approach, commonly 
known as rent-a-judge, has been en
joying a boom in Calitomla. Under 
California law - and that of many · 
other states, including New York -
the parties to a lawsuit can hire 
someone,usuaily a retired" judge, to 
resolve their dispute, and can then 
have the judge's report entered as the 
judgment of the trial court, with tulI 
right.5 of appeal. 

"There are a couple hundred of 
these proceedings a year in I..cs An
geles County alone," said Eric Green, 
a Boston University law school profes.
sor who is one of the principals in En
d.ispute. 

Endispute is hoping to get in on the 
rent-a-judge action. 

"By offering the facilities of Endi!:-- · 
pute, we can help retired judges who 
don't want the administrative hassles 
of scheduling and contacting the par
ties," said Jonathan Marks, another 
Endispute principal who, like Mr. 
Green, worked on the Hrst TRW mini
trial. "But we can also help parties 
think about which form of alternative 
dispute resolution -would be most help. 
tul in their particular~. It's not al· 
ways a private judge or a minltrial." 

Officials at t..>ie Chrysler Corpora
tion, which has also hired Endlspute,. 
think the attention to new wa~ of re-
solving disputes may help the corpo. 
ration regain control over the whole 
litigation process. 

"There will always be many dis
putes that can only be solved through 
litigation," said Daniel Gaitley, 
a.Ssistant general counsel at Chrysler. 
"But there are many case which get 
caught up in such a Jong expensive 
system of pretri11.I diSCO"rery that the 
process. begins to control the destiny 
of the dispute more than the parties 
do. That'..s what we hope to stop." 

By TAMAR LEWIN 



Reprinted from Legal Times, May 24, 1982, 

In an effort to help disputants avoid 
the costs and delays of litigation, the 
Center for Public Resources in New 
York has organized a panel of 23 high
profile figures. including many former 
judges. who will be available to act as 
neutral third parties or consultants in 
private dispute resolution. 

The nonprofit center has been a 
leader in the development of alterna
tive dispute resolution procedures, 
particularly the mini trial, which is in
tended to promote an informed dia
logue between top management repre
sentatives of parties to a conflict. The 
panel members will serve as minitrial 
advisers, private judges, fact-finders, 
or mediators for parties hoping to 
avoid traditional litigation. 

The Aetna Life & Casualty Founda
tion Inc. has awarded the center a 
$285.000 grant to start the pr6gram. 
The grant will allow the center to ad
minister the panel's operations, to de
velop a caseload, and to monitor and 
evaluate various forms of private reso
lution techniques. according to Susan 
Scott, the center's vice president for 
communications. At the end of two 
years. the panel is expected to be ·se!f
financi~g. 

Panel members will receive their 
usual rates of compensation from the 
parties involved. In addition. the cen· 
ter will charge participating parties a 
fee. No rate has been determined yet; 
it will depend on the complexity of the 
case and the amount of time required 
of judicial panel staff. 

Despite the fact the plan calls for 
some rather highly paid !awye~ to 
serve at their usual hourly rates. 
Deirdre Henderson, vice president in 
charge of the center's legal program. is 
convinced that parties will find the us.e 
of panel members to be cost effective. 
"I have absolutely no doubt ... that it 
will be infinitely cheaper than going to 
full-scale litigation." Henderson said. 

Alternative dispute resolution, she 
noted. involves abbreviated proce
dures that often dispense with the most 
costly aspects of litigation. such as for-

mal discovery. The parties to the first 
and most widely publicized minitrial
TRW Inc. and Telecredit Inc .. who 
used the process five years ago to re
solve a commercial dispute between 
them-.estimate that preparing for and 
implementing the minit.rial cost only 
one-tenth the amount they would have 
spent on litigation. Henderson said. 

The panel has no definite cases yet, 
but the center's president, James F. 
Henry. has pinpointea about a dozen 
disputes that "look like very likely 
prospects," Scott said. The center ex
pects the first cases to come from 
members of the center·s legal program. 
That program-supported by funds 
from 100 corporations. many of which 
are Fortune 500 companies-is one of 
the center's main activities. Founded 
in 1979. the program seeks ways to 
avoid or decrease litigation costs. 

..Anyone with experience in major 
litigation knows that the cost and wear 
and tear of litigation are no longer ac
ceptable. Alte;native means of ;esolv
ing problems have to be found," said 
one panel member. ·Irving S. Shapiro 
of the Wilmington. Del.. office of New 
York's Skadd;n, Arps. Slate. Meagher 
& Flom. The panel is ··in principle a 
good concept." said Shapiro. former 
chairman of the Du Pont Co. "Wheth· 
er businessmen will have the foresight 
to sit down and talk rather than shoot 
cannons at each other remains to be 
demonstrated. Traditionally, people 
want to draw blood for a while before 
being reasonable." 

Institution of the judicial panel is an 
important attempt "to give some struc-

ture .. to alternative dispute resolution 
concepts that many corporations are 
finding intriguing. according to an
other panel member. James F. Davis 
of Howrev & Simon in Washington 
D.C. Davk a former U.S. Cou~rt of 
Oaims trial judge, was the adviser in 
the TRW-Telecredit minitrial. T al 
minitrial ·was the event that "got things 
rolling," Davis said. "The panel is an 
outgrowth of the idea that that kind of 
s.eed ought to be nurtured." 



In the minitrial. lawyers and experts 
for each party, in· an informal proceed
ing under the eye of a jointly selected 
neutral adviser, give summary presen
tations of their best case before top 
management representatives. The bus
inessmen then attempt to negotiare a 
resolution. The adviser can help by in
dicating what a likely trial outcome 
would be. 

According to center officials. the 
minitrial is an especially useful tech
nique in cases in which only one or two. 
issues divide the parties and in which 
questions are not ones primarily of law 
or credibility. 

Although most minitrials have in
volved two corporate parties, Scott 
said that a number of the center's pos
sible prospects for use of the judicial 
panel involve disputes between busi
nesses and regulatory agencies. 

Another method touted by the cen
ter is the "general reference'." known 
popularly as the "rent-a-judge" tech· 
nique. It involves a binding. private tri
al conducted pursuant to a state statute 
authorizing such private judging. Par
ties can agree to modify or disregard 
fonnal ·rules of procedure, evidence, 
and pleading. 

CPR officials s.aid that the panel will 
be expanded, but as the program be
gins. ~he following lawyers have agreed 
to become members: 

G. Wallace Bates, president of the 
Business Roundtable. New York; Ar· 
nold Bauman of Shearman & Sterling. 
New York. a former federal district 
judge; Griffin B. Bell of King & Spald
ing. Atlanta, a former federal circuit 
judge and attorney general; Charles D. 
Breitel of Proskauer, Rose. Goetz & 
Mendelsohn, New York, formerly a 
state supreme court chief justice; Ar· 
chlbald Cox, a professor at Harvard 
University Law School; Lloyd N. Cut
ler of Wilmer, Cutler & Pickering. 
Washington. D.C., formerly a presi
dential counsel; Davis of Howrey & Si
mon; Marvin E. Frankel of Proskauer. 
Rose, formerly a federal district judge; 
Stanley H. f'.uld of Kaye: Scholer, Fier
man. Hays & Handler, New York, for· 
merly a state supreme court chief jus
tice; Shirley M. Hufstedler of Hufsted· 
!er, Miller, Carlson & Beardsley, Los 

Angeles, a former federal circuit judge 
and secretary of education; Arthur S. 
Lane of Smith. Stratton, Wise & 
He her, Princeton, N .J ., formerly a 
federal district judge; and Sol M. 
Linowitz of New York's Coudert 
Brothers (D.C. office). formerly U.S. 
ambassador to the Organization of 
American States and conegotiator of 
the Panama Canal Treaty. 

Members also include Robert B. 
McKay. director of the Institute of Ju. 
dicial Administration. New York; Jo
seph W. Morris. general counsel of 
Shell Oil Co., Houston. Tex., a former 
federal district judge; William H. Mui· 
liga.n of Skadden, Arps in New York, a 
former federal circuit judge; Charles 
B. Renfrew of Pillsbury, Madison & 
Sutro, San Francisco, formerly a feder
al district judge and deputy. attorney 
general; Elliott L. Richardson of New 
York's Milbank. Tweed. Hadley & 
McCloy (D.C. office), formerly secre
tary of the departments of Health. Ed
ucation and Welfare, Defense, and 
Commerce. and attorney general; Si· 
mon H. Rifkind of Paul, Weiss, Rif· 
kind, Wharton & Garrison, New 
York. a fomier federal district judge: 
Shapiro of Skadden, Arps; Harold R. 
Tyler Jr. of Patterso-n, Belknap. Webb 
& Tyler, New York, a former federal 
district judge and deputy attorney gen
eral; Lawrence E. Walsh of Crowe & 
Dunlevv, Oklahoma Citv, formerly a 

·federal district judge and.deputy att'or
ney general; Harold M. Williams, 
president and chief executive officer, 
J. Paul Getty Museum, Los Angeles, 
formerlv chairman of the Securities 
and Exchange Commission; and Irving 
Younger of Williams & Connolly, 
Washington, D.C., formerly a law pro· 
fessor and a city court trial judge. • 
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Union Carbide GC Boosts 
Litigation Alternatives 

A very simple proposition moti
vated John A. Stichnoth. general 
counsel and vice president of Union 
Carbide Corp .• to get involved in 
the legal program of New York's 
Center for Public Resources (CPR). 
As he said in a recent interview. 
"t\obody will help us if we don't 
help ourselves." 

Corporate general counsel across 
the country are up in arms over the 
rising cost of litigation. and Stich
noth, who is rec0gnized as a leader 
in the corporate counsel world. is no 
exception. His concern caused him 
to respond favorably three years 
ago when CPR president James F. 

. Henry suggested a concerted attack 
in the form of a new program to be 
organized by the center. 

Stichnoth ultimatelv became the 
chairman of the CP.R legal pro
gram's executive committee. The 
program brings corporate counsel 
together to study the causes of spi
raling costs and to explore alterna
tive methods of dispute resolution. 
One hundred corporations now con
tribute annually an average of 
$5,CXX) each to fund the program; 
corporate counsel also devote their 
time to writing articles, attending 
workshops, and trading ideas. 

"There is a legal program because 
there is a John Stichnoth." said 
Deirdre Henderson, CPR vice 
president in charge of the program, 
referring to Stichnoth's "pivotal" 
role in circulating Henry's idea 
among fellow general counsels. 
Stichnoth drummed up support de· 
spite some skepticism of his own. 
When he talked to colleagues. he 
was "very careful not to paint too 
rosy a picture of what could be ac
complished," he said. He told them, 
"This may be pie in the sky." But he 
also told them, "If the business 
community doesn't make an at
tempt in our own behalf, no one will 
make the attempt for us." 

Stichnoth was pleasantly sur
prised when he found the state of 
the art in the field of alternative dis
pute resolution to be more ad
vanced than he had anticipated. "It 
developed that there are tech-

niques." he said. "some usable 
now, others that are worth studying 
and have potential for being devel
oped into something worthwhile." 

One currently usable technique 
that has impressed Stichnoth is the 
minitrial. The minitrial is now used 
primarily in disputes between two 
business entities, and in that setting. 
he said, "there is no question that 
it's a nuts and bolts. practical tech
nique." He is interested to see 
whether the minitrial and other 
techniques can be expanded to re
solve disputes between companies 
and individuals and multiparty dis
putes, including environmental con
troversies and ...:onsumer class 
actions. 

Stichnuth, 58, has been general 
counsel of Union Carbide since 
1976, cut he has been in the com
pany's legal department sinct: 1955. 
Before that. he was an associate at 
New York's Willkie Farr & 
Gallagher. 

Stic~hnoth is known as a lawver 
who dedicates a lot of his time' to 
broad professional issues. One key 
commitment has been his chairman 
ship of the Corporate Law Depart· 
ments Committee ·of the American 
Bar Association's Corporation, 
Banking and Business Law Section. 

"He works through organiza
tions," said Robert S. Banks, gener· 
al counsel of Xerox Corp. and a 
member of the CPR legal program's 
executive committee. "He uses or
ganizations as a reans to accom
plish ends. and he does that effec
tively. He believes that things will 
work because of the organization. 
not in SiJite of the organization." 

Banks speaks highly of Stichnoth, 
although the two disagreed recently 
over the formation of a new group. 
the American. Corporate Counsel 
Association. While Banks has been 
active in that organization. Stich
noth believes that general counsel 
"can accomplish more by working 
through the organized bar rather 
than separately from it. .. 

-Larry Lemput 



CPR CE:-;TER FOR PUBLIC RESOCRCES 

CPR LEGAL PROGRAM 
TO REDUCE THE SOCIAL AND ECONOMIC COSTS OF LITIGATION 

In the last two decades, America has exoerienced an ex
plosicn of corporate litigation and regulatory disputes. 
This litigious trend has overloaded the courts and has 
proved to be a costly approach to resolving legal disputes. 

Chief Justice Warren Burger devoted his 1982 Annual Report 
on the Judiciary exclusively to this problem. "Commercial 
litigation," he said, "takes business executives and their 
staffs away from the c~eative paths of development and 
production and often inflicts more wear and tear on them 
than the most difficult business problems." 

He called for the creation of new dispute resolution tools 
by using "the inventiveness, the ingenuity and the resource
fulness that have long characterized the fu~erican business 
and legal community." 

Three years ago, with leading corporate counsel, CPR initi
ated the Legal Program precisely to develop these new dis
pute resolution tools. Today, the Program is a rapidly grow
ing coalition of 100 general counsel of major corporations, 
together with leading law firms, academics and government 
regulators. 

The Legal Program was organized on the premise that the 
corporation, particularly corporate counsel, has strong 
incentives to reduce the cost of litigation and has the 
resources to do so. That premise has proven sound. While 
useful methods for avoiding and resolving disputes have 
originated in the public organizations involved in the 
Program, corporations have supplied the most promising 
innovations. Examples of these models are: 

o TRW and Telecredit developed the "mini-trial," 
a form of private trial that abbreviates pro
longed major litigation to one or two days. 

o Control Data has created an "employee ombuds
man" program to promote cost-effective and 
equitable disposition of employee disputes, an 
area of conflict that could reach major propor
tions in the 1980's. 
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o Allied Chemical's internal environmental pro- . 
grams have significantly reduced the incidence 
and costs of Allied's environment-related dis
putes. 

o Xerox Corporation developed a Litigation Cost 
Control Progr3m to control and budget liti
gation expenses. The program has saved money 
in several ways, by delaying costs that subse
quently proved unnecessary, and by avoiding 
overkill in the assignment of legal manpower. 
It also facilitates management review of lit
igation strategies and techniques. 

Corporate counsel play an active role in developing Program 
directions. In addition to Program governance, they provide 
expertise from their law departments and contribute informa
tion on models of dispute prevention and resolution that 
heretofore were uncommunicated. 

The Program also benefits from the participation of leading 
academics, several of whom play an active consultative role 
in directing several Task Forces. 

PROGRAM OBJECTIVES 

The agenda of the CPR Legal Program is: 

o Development of private processes and 
practices that reduce the cost of 
litigation and regulatory disputes. 

A growing number of private alternatives to 
litigation, commonly referred to as alter
native dispute resolution, have been 
ident1f1ed and developed by the Program. 

The Program is also committed to the full 
development of dispute management, namely 
those internal practices that serve to (a) 
prevent disputes and {b) manage litigation 
cost-effectively. 

o Communication of pragmatic infor~ation to 
Eus1ness, the bar, the Judiciary, law and 
business schools, and ?ublic institutions. 
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Corporations and leading law firms 
increasingly require information about 
the processes and practices developed by 
the Program. 

At the same time, many methods of dispute 
prevention, dispute management, and alter
native dispute resolution developed by the 
Program are applicable to government and to 
public institutions and municipal corpor
ations which are also experiencing a liti
gation explosion. Others have been of 
interest to the judiciary as case settle
ment techniques. Communication to law and 
business schools is also an important agen
da of the Program to increase the interest 
of those institutions in academic research 
and teaching about alternatives to litiga
tion. 

o Implementation of experiments and new 
resources to decrease the costs of 
l1t1gat1on and r~gulatory disputes. 

An important example is the Judicial Panel, 
a group of outstanding former jurists and 
lawyers organized to assist disputing 
parties to design and implement private 
alternatives to litigation. 

DEVELOPMENT OF EXISTING AND NEW 
ALTERNATIVES TO LITIGATION 

At the beginning of this Program, little was known 
about private alternatives to.costly litigati6n. Indi
vidual and institutional resources were not recognized, 
nor were they organized in any critical mass of effort. 
To develop existing and new models of dispute preven
tion, litigation management and alternatives to liti
gation, the Program has undertaken the following: 

Task Forces 

The Legal Program has organized Task Forces of leading 
corporate, law firm, academic and public experts in 
such areas as: Intercorporate Disputes, Employee 
Disputes, International Business Disputes, Consu~er 
Disputes, Environmental Disputes, Disputes Involving 
Science and Technclogy, and Dispute Management, in
cluding the corporate policies and systems that serve 
to prevent, reduce and manage disputes effectively. 
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The purpose of each Task Force has been to: 

o Coalesce relevant individual and insti
tutional expertise from business, the bar, 
academe and the public sector. 

o Develop existing ana new models of private 
dispute prevention and resolution. 

o Define and implement opportunities for 
research, experimentation or new resources 
that will increase the use of private 
alternatives to litigation. 

Each Task Force has also sponsored workshops to expand 
the network of experts, and the substantive understand
ing, specific to each area. 

Task Force and workshop outcomes have included: organ
ization of the Judicial Panel; a joint venture with the 
UCLA Law and Business Schools to produce and distribute 
a videotape of a mini-trial, an innovative form of pri
vate trial; and the Dispute Management Education Pro-
gram. 

Surveys 

Two surveys have been completed by th~ Program: in 
1980, a survey of corporations to identify existing 
models of dispute prevention and resolution practices 
and, in 1981., a survey of business schools, law schools 
and legal institutes to identi~y relevant expertise 
among legal and other academics. 

An additional survey of major companies is being under
taken by the Employee Disputes Task Force to develop 
useful information on employee dispute processing 
practices. 

The Program will survey industrial, trade and profes
sional associations for private dispute resolution 
processes developed by these organizations. Some 
industries have developed mechanisms for the private 
resolution of, for example, consumer disputes and 
disputes involving complex technology unique to that 
industry. The Program has already analyzed models of 
self-regulation. 

Research 

The Program has from the outset supported academic 
research related to the preventio~ and resolution of 
disputes. 
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Task Forces have identified research needs in such 
areas as disputes involving scientific and technolog
ical issues, environmental disputes, and disputes in 
the international business arena. 

The Legal Program has also received inquiries about 
whether it will provide research for i~dividual com
panies, organizations and professional publications. 
Where such requests contribute to Program purposes, 
this work will be done by Legal Program staff and 
academic experts. 

Information Clearinghouse 

CPR is now a recognized leader in corr~unicating 
information about alternatives to litigation. As a 
consequence, the Legal Program will commit increased 
effort to: 

o Analyzing information from domestic and 
international sources. 

o 3uilding sound working relationships with 
individuals and organizations having a 
contribution to make to dispute prevention, 
management and resolution. 

o Increasing the availability of information 
to the institutions involved in the Program 
and others. 

COMMUNICATION OF ALTERNATIVES TO LEGAL CONFLICT 

A primary objective of the Program is to communicate 
effectively the models and leading thought on private 
alternatives to litigation. To accomplish this, sever
al communications tools are being employed, including: 

Pu~lications and Videotapes 

Corporate Dispute Management, to be published annually 
by Matthew Bender, is the first compilation of success
ful corporate practices to reduce or avoid legal and 
regulatory conflicts. 

To keep Committee members currently informed on new 
developments in alternative dispute resolution, we have 
inaugurated a monthly newsletter, Alternatives, with 
special quarterly supplements. 
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With OCLA and twelve major corporations, CPR produced a 
videotape on the "mini-trial," a private dispute reso
lution procedure which can reduce major litigation to a 
few days. Other instructional videotapes are planned. 

Dispete Manaqement Education Program 

Our Dispute Management Education Program offers public 
and in-house seminars on alternative dispute resolution 
and cost-effective conflict management. American 
Express, Standard Oil of Indiana, Norton Simon, Xerox 
and ITT are among the corporations using the Education 
Program. A public seminar with Northwestern Law School 
was held in Chicago this fall. 

IMPLEMENTATION OF NEW RESOURCES 

The Program is committed to the organization of new re
sources and projects to facilitate the use of dispute 
resolution· alternatives. 

The Judicial Panel 

For many disputes between companies,- there are cheaper, 
quicker, more effective methods of resolution than 
litigation. 

Helping companies define and use such alternatives in 
particular disputes is the business of the CPR Judicial 
Panel, which was initiated with a major grant from the 
Aetna Life & Casualty Foundation. 

Judicial Panel members are some of the most eminent 
lawyers and former judges in the country who can serve 
disputing parties in several important ways. They act 
as dispute resolution counselors helping parties to 
discuss and resolve their differences at the earliest 
stages of a dispute before litigation is threatened, or 
to agree to and design a fair and cost-effective ?ri
vate dispute resolution procedure if the parties have 
already assumed litigation postures. They can also act 
as the neutral decisionmaker or ~mpire in an alterna
tive dispute resolution procedure. Thus, a Judicial 
Panelist may be the: 

o adjudicator in a statutorily authorized 
private trial or an arbitration proceeding; 



... 

-7-

o advisor in a "mini-trial" or neutral fact
f1nding proceeding, or in the rendering of 
a neutral advisory opinion; 

o facilitator in mediation or conciliation. 

Regulatory Disputes 

The regulatory system is a source of costly conflict 
for American society, particularly the business com
munity. Building on the work of the Legal Program to 
date and its unique coalition of corporate, academic 
and regulatory experts, the Program will place in
creased emphasis on identifying and developing dispute 
prevention and resolution methods applicable to the 
government. 

Effort has targeted on: 

o Preventive corporate techniques, such as 
the environmental audit, product liability 
audit or EEO audit. 

o Consensus-building efforts, such as the 
National Coal Policy Project or the 
Wisconsin Mining Conference, aimed at 
negotiating agreements and narrowing 
areas of disagreement on a particular set 
of issues in advance of formal regulatory 
action. 

o Coordinated permitting review procedures, 
such as the Colorado Joint Review Process, 
which provides for coordinated review by 
regulatory agencies and the public to 
reduce the high costs of delays and dis
putes surrounding major mineral, energy, 
waste, and utility development. 

o The use of private processes to resolve 
governmental legal actions. The recent 
NASA/Spacecom/TRW mini-trial establishes 
an important precedent for developing this 
area further. 

o Development of an audit procedure for 
government to assess the assignment of 
prosecutorial resources. 

Comments on the final pages project the enthusiasm and pro
fessional commitment to the Program of several General Counse] 
and Judicial P~nelists. 
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"There must be a better way to resolve genuine disputes 
between companies. We have been drawn to the CPR Legal 
Program because its stated objective is to find and 
promote those better ways. We have derived substantial 
benefits from our participation in the Program." 

Stephen B. Middlebrook 
Vice President and General 

Counsel 
Aetna Life Insurance Company 

"The CPR Legal Program has received unprecedented sup
port from the counsel of major corporations. I believe 
Atlantic-Richfield will recapture our donations to the 
Program (in reduced legal costs) at a very early date." 

Francis x. McCormack 
Senior Vice President and 

General Counsel 
Atlantic Richfield Company 

"We are concerned with the increasing costs associated 
with our corporate litigation and believe that the CPR 
Legal Program offers great promise in exploring alter
nate, less costly methods of resolving disputes." 

Howard J. Aibel 
Senior Vice President and 

General Counsel 
International Telephone & 

Telegraph Corporation 

"The CPR Legal Program is the driving force behind a 
major movement in the United States." 

Lawrence Perlman 
Vice President, Corporate 

Services 
Control Data Corporation 
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"CPR was the first to articulate the concerns for the 
seemingly limitless escalation in the costs of resolv
ing business disputes. The concerns were felt in the 
executive and law of fices of corporations around the 
country but at that time everyone was wrestling with 
the problems by themselves. CPR provided the initia-
t ve and brought together an impressive group of people 
to study the basic problem and propose creative solu
tions. Others have now joined the lists of finding 
more efficient methods for dispute resolution, but CPR 
has been in the forefront and I expect it to continue 
in that role." 

Robert S. Banks 
Vice President and 

General Counsel 
Xerox Corporation 

"Anyone with experience in :najor litigation knows that 
the cost and wear and tear of litigation are no longer 
acceptable. Alternative means of resolving problems 

. have to be found." 

Irving s. Shapiro, Esq. 
Skadden, Arps, Slate, Meagher 

& Flom 

"A mini-trial with a 'neutral advisor' from the CPR 
Judicial Panel is likely to provide a better solution 
for business disputes than prolonged and bitter liti
gaiion. From the many alternatives available, execu
tives can decide for themselves, in light of the mini
trial, how to resolve their dispute. No judge or jury 
has that latitude." 

The Honorable Joseph W. Morris 
Vice President and General 

Counsel 
Shell Oil Company 
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"Better than costly, ofte:-i ;:irotracted, litigation -
better even than arbitration or mediation -- is an 
innovative device: a mini-trial advocacy summary 
presentation of issues and facts before an experienced 
neutral, with lawyers and principals present to see 
their cases as others would see them." 

The Honorable Charles D. Breitel 
Proskauer, Rose, Goetz & 

Mendelsohn 

"The CPR Legal Program is an effort to initiate new 
ways of thinking about how we compose our differences. 
Even if it succeeds in only a small area of the larger 
problem, it will be a move in the right direction." 

George A. Birrell 
Vice President & General 

COU!lSel 
~obil Corporation 

"I continue to be impressed with the quality of the 
work done by CPR and the valuable contribution it is 
making toward developing innovative alternatives to 
costly litigation." 

Jesse P. Luton, Jr. 
General Counsel 
The Gulf Companies 

12/82 
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Regulation by 
confrontation or 
negotiation? 

The federal regulation 
of industry has suffered 
through a long history of 
bitter confrontation, tac
tical infighting, strategic 
delay and deception, and 
the mutual insensitivity 
of both business and gov
ernment to each other's 
legitimate needs. In to
day's troubled economic 
climate, however, neither 
regulator nor regulated 
can tolerate this unproduc
tive status quo without 
ill effect. Important social 
goals are unnecessarily 
postponed; the competi
tive health of companies 
and industries is un
necessarily sacrificed. In 
fact, the only actors in 
the reguk~ory process 

· who profit from this state 
of affairs are the profes
sional intermediaries-
thc lav .. -ycrs, consultants, 
staff members, and public 
relations experts 
whose numbers in 
Washington, D.C. ha\'e in
creased so rapidly of btc. 
Too often, these interme· 
dinries help maintain 
hostility between busi
ness ancl government on 
regulatory matters. The 
author provides n useful 
description of how these 

___ _,, __ , __ .. -~~1- ~.,.,ri 

suggests several practical 
methods for moderating 
their influence in 
Washington. 

Since 1976, 1'.1.r. Reich, 
a lav;yer and economist 
by training, has been 
director of policy 
planning at the Federal 
Trade Commission. Prior 
to that, he was assistant 
to the solicitor general 
of the United States. 
Starting July r, he will 
join the faculty of the 
John F. Kennedy School 
of Government at Har· 
vard University, where 
he will teach business 
and government policy. 
He has written extensive
ly about government 
regulation and economic 
policy. 

( 

Business and government sbould 
limit the role of intermediaries 
in the regulatory process 

Robert B. Reich 

The business community's complaints about gov
ernment regulation are legion. It is not so mu-ch the 
goals of regulation to ~.vhich business objects, how
ever, as it is the impractical, often insensitive, 
means by which regulations are devised and · im
plemented. After all, most business executives 
would agree with government that the public de
serves some protection from toxic wastes, nuclear 
accidents, air and water pollution, monopoly, un
safe products, fraudulent claims, and unfair trade 
practices. 

Despite the substantial resources of money !esti
mated to exceed $2 billion annually) and manage
ment attention expended on the regulatory process, 
the business community has had remarkably little. 
success in affecting either the design or the imple
mentation of regulations. This failure stems, in large 
part, from the business community1s negative, de
fensive, and reactive attitude. Rather than see.ki..1g 
practical solutions jointly arrived at, business has 
often denied that problems exist, argued that prob
lems do not warrant government interference, or 
sought to place the blame elsewhere. , 

On their side, the regulatory agencies have also 
contributed to this adversarial relationship. They 
have often threatened massive subpoenas, broadcast 
adverse publicity, and installed cumbersome mech
anisms of compliance. 

As a result, the process of designing and imple
menting regulations has become a terribly expen
sive zero-sum game: if business ·wins, the proposed 
regulation is stymied; if government ,.,·ins, a new 
and seemingly oppressive regulation is imposed. 
These war games are suspended only ::;.t times of 
genuine crisis, such as the imminent financial col
lapse of a major company, industry, or city. Then,-.· 
at the eleventh hour, business executives wd gov-. · 
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ernment officials sit dO'\\'Il together, roll up w."ieir 
sleeves, and seek workable solutions. 

To be sure, confrontation betv1een bus:.ness and 
;:;overnmcat as adversaries does serve important pub
lic ends, not the least of which is the visible assur
a.ncc it gives the public that its interests are being 
protected. Not many years ago, regulatory agencies 
were accused of being "captured11 by the very in
dustries they sought to regulate. Cozy relationships 
between regulator and regulated-including secret 
meetings, expense-paid vacations, and promises of 
future employment-spelled collusion rather than 
collaboration. Though an adversarial process can 
help ensure the legitimacy of regulation, it is highly 
doubtful that even this noble goal requires the pres
ent degree of hostile confrontation. 

Common explanations of 
regulatory confrontation 
Why have business and government been unable to 
cooperate in devising regulations? Why has the 
regulation-making process become such an unpro
ductive exercise? Several plausible explanations 
have been offered, but none seems entirely satisfac
tory in light of what is already known about the 
nature of the regulatory process. 

Legal constraints 

One common explanation derives from the legal 
procedures that constrain regulatory decision mak
ing. To an ever-increasing extent, this activity has 
come to resemble a courtlike adjudication, often 
permitting the involved parties to make oral presen
tations, cross-examine opposing wimesses, and ap· 
peal rulings to rhe federal courts. Admittedly, these 
courts and Congress have continually pushed regu
lat0ry agencies in this "judicialized11 direction. 

The legal constraints, however, cannot fully ac· 
count for the extent ta which business and govern· 
ment fight over regulation. The constraints __ ~1pply 
only after a federal agency has proposed a new regu
L:irion-a point that comes late in the dedsion-mak-_ 
ing process, when battle lines have already been 
well established. Yet it is precisely_during the period 
before the constraints-take--hold that constructive 
r;amcmation b'\;- business could help ensure that 
~he ul~imat:e re,gulation would be sensible. By the 
same token, confrontation at this stage vi:rnally 
guarantees a protracted, inefficient, and dysfunc
:iond process for both business and government. 

'New class' conflict 

Another common explanation is that the key offi
cials and staff of regulatory agencies comprise what 
has been dubbed a "new class" of public policy pro
fessionals-a class that is opposed to both economic 
growth and corporate power and that views regula
tion as a means of putting an anticapitalist philos· 
ophy into effect. Given so fundamental a clash of 
ideologies, collaboration between business and gov
ernment is just not feasible. 

On close inspection, this theory also proves un- . 
convincing, for, in my experience at least, most 
regulatory officials and staff members have been 
committed to a free enterprise economy. Of the 
higher-level civil servants who leave government 
employment within six years-some 90% of agency 
officials and 6 5 % of professional staff members
most go on to represent corporate interests to the 
government by taking jobs in the private sector. 

Thus, far from comprising a new class, most 
regulatory agency personnel share precisely the 
same upwardly mobile, middle-class values held 
by their counterparts in corporations. 

Cultural contentiousness 

A third explanation is that hostility in the regula
tory process is merely one aspect of the ethos of 
competition and conflict that characterizes so much 
American history and culture. In this view, corpora
tions and regulatory agencies naturally find them
selves pitted against each other because they are 
competing for economic control of particular in
dustries, social status, and political autonomy. 

But this theory fails to account for the extraordi
nary history of cooperation benveen business and 
government in such sectors as agriculture and aero
space, where detailed regulatory controls to ensure 
high quality and performance have long been ad
ministered in conjunction with policies to support 
industry through procurement, research and devel
opment, loan guarantees, price supports, special tax 
advantages, and the like. Furthermore, both these 
sectors have been among our most productive and 
innovative, and nci:her nas been marred by the sort 
of collusive, public-be-damned relationship that has 
on occasion characterized the regulatory agencies 
and their regulated industries. 

Controversia.1ity of issues 

A fourth explanation is that the tensions between 
business and government over regulation often re-
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fleet the controversial nature of many regulatory 
issues. Controversy is inevitable in, for example, 
decisions about the location of nuclear power facil
ities and toxic waste dumps, workplace safety, per
missible levels of air pollution, a..."'ld the degree of 
risk allowed in new drugs. Only through explicit 
conflict can the necessary bargains be struck, com
peting interests accommodated, and workable con· 
sensus established. 

There is, however, an imponant difference be· 
tween those conflicts that. are necessary precursors 
to fair and expeditious compromise and those that 
represent merely tactical maneuver and zero· 
sum gamesmanship. All too often, the regulatory 
process has ·served less to address the political and 
moral issues implicit in the proceedings than to 
cloud them, less as a vehicle for consensus build· 
ing than as a means for driving parties further 
apart. 

Business-government 
intermediaries 
Neither the legal restraints placed on regulatory 
decision making nor the ideological predispositions 
of regulators, neither the contentiousness of Ameri
can culture nor the controversiality of the issues at 
stake can fully account for the extent to which 
govern.m,ent and business do regulatory battle. 

An additional, though often neglected, explana
tion can be found in the behavioral norms and in· 
stitutional incentives of the professionals who spe· 
cialize in communicating between government and 
business on regulatory matters. This group possesses 
such unusual skills and represents so particular an 
economic interest that it seems fair to refer to them 
as an industry unto themselves-an industry that is 
growing rapidly in an environment that it has done 
much to create. 

A pro bl em of communication 

Unlike such capital (ities as London, Paris, and To
kyo, which serve as national centers of trade, fi
nance, education, and the arts, \Vashington, D.C. 
has only the federal government to give it prom· 
inence. Major business, intellectual, and creative 
enterprises are, for the most part, located elsewhere. 
Thus, while in other capitals government leaders 
meet frequently and informally with the leaders of 
other influential communities, no such easy com
munication takes place in Washington. This fact, 
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especially when coupled with the relatively short 
tenure of most U.S. regulator/ officials, prevents 
federal policymakers and business executives from 
enjoying the same casual give-and-take, comfort
able caw..:or, and iong-i.:erm familiarity that often 
characterize business-government relationships else
where. 
~hatever dangers such frequent and informal 

contact ma ose to th cratic control of the 
20 icymaking recess, it does at least facilitate ef. 
ficient communication between the pu ic an e 
private sector. Advanced industrial societies-with 
their complex· technologies, intricate trading and 
financial arrangements, and labyrinthine govern· 
ment bureaucracies-require extensive internal co
ordination if they are to run smoothly, and such 
coordination requires, in turn, efficient communi
cation. In Washington, communication has come to 
depend on specialized professionals who act as in
termediaries between government policymakers 
and business executives. 

A new kind of professional 

Who are these intermediaries? They are the approx
imately 12,000 \Vashington-based lavryers who rep
resent business before regulatory agencies and the 
federal courts, the 9,000 lobbyists who represent 
business before Congress, the 42,000 trade associa· 
tion personnel who keep close watch on pending 
regulations and legislation, the 81000 public rela
tions specialists 'who advise business executives 
about regulatory issues, the r,200 specialized jour·· 
nalists who report to particular industries on govern· 
ment developments that might affect them, the 
r 1300 public affairs consultants who help business 
organize to deal with regulation, and the 3,500 busi· 
ness affairs consultants who provide regulatory of· 
ficials with specialized information about particular 
industries. 

Together with the r5,500 lavvyers, lobbyists, and 
public relations specialists within regulatory agen· 
cies and large corporations, these intermediaries 
comprise a virtual industry of their own. 

Mem.b.::.::-s of the industry usually work in V./ash
ington for several years in a variety of related posi· 
tions-first, say, on a congressional staff, then on a 
regulatory age:icy staff or a trade association, then 
in a \11.7 ashington law firm or public relations finn, 
then perhaps again in a senior congressional agen
cy position, and then in a senior trade associa· 
tion position. They circulate freely among the 
points of the Washington compass and change jobs 
frequently. 



Their skills a:e for the most part strategic, not 
_ •.:.bstantive. They know how to "position" a client 
~ o reduce unfaYorable exposure, minimize risk, 

d,:i1 a positive image, iend ofi threats to its auton
::ny, enlarge its domain, reduce its vulnerability, or 
~:enerally thwart i~s rivals. And though they may on 
xcasion consult with economists or scientists, they 
are not so much interested in the truth or falsity of 
·.·;hat these specialists have to say as in its tactical 
»alue-the extent to which it can bolster a client's 
2-:::gument or discredit the argument of a specialist 
on the other side. 

A supplier of services 

These intermediaries a.re in the business of provid· 
ing several types of service to their clients: 

0 Information about what the "other side" is 
doing in the form of newsletters, briefings, confer
ences, seminars, "insiders' " trade reports, and law
yers' opinion letters. 

0 Representation of each side's arguments, analy
ses, and data to the other in the form of corporate 
legal briefs and memoranda, scientific reports, eco
:1omic analyses1 and marketing surveys as well as 
agency speeches, enforcement guides, advisory 
opinions, and press briefings. 

0 Manipulation of administrative procedures. 
On behalf of the corporation, this manipulation 
:nay involve "stonewalling" requests for informa· 
;:ion through interminable litigation, filing endless 
motions over. minute procedural matters, seeking 
frivolous injunctions and interlocutory appeals in 
the federal courts, and inundating regulatory staff 
members with so much data that they are unable to 
sift through it; on behalf of the agency, such manip· 
ulation may entail issuing overly broad subpoenas, 
initiating_~fishin_g__e_xpeditions" through business 
files, and 1?.arassing businesses for failing to comply 
with picayune legal reauiremems. 

tfPOTI.ticaf pressure on each side in the form 
(again, on behalf of tbe corporation) of organizing 
political coalitions o_pposed to pending agency ac
tion, arranging visits for business leaders with their 
legislative representatives, urging employees and 
citizens within affected districts to write to their 
legislators in opposition to agency action, placing 
advertisrnents in major newspapers, sending canned 
edit0rials and press releases to appropriate local me
dia, and conducting public opinion polls. Tactics on 
behalf of the agency may include releasing studies 
and reports that purport to show the need for the 
agency's action, instigating newspaper investiga· 
:ions of particular industries for allegedly harmful 
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activities, and meeting with legislators to convince 
them of the need for regulatory action. 

Most of the major regul2.tory contr0versies of re
cent years have involved platoons of intermediaries 
providing each of these services. The Food and 
Drug Administration's proposed ban on saccharin, 
for example, pitted consumerists, nutritionists, and 
FDA staff against the Calorie Control Council, a 
trade association representing the soft drink indus
try. The council, which ultimately '<won" by stay
ing the hand of the FDA, worked closely with sev
eral teams of Washington l<!-wyers who specialized 
in food and drug regulation and a public relations 
firm that organized a coalition of diabetics and 
weight watchers. 

In the confrontation over the Federal Trade Com
mission's proposed rule concerning television adver
tising directed at children, the U.S. Chamber of 
Commerce, the Grocery Manufacturers of Ameri
ca, the American Association of Advertising Agen
cies, several sugar refiners and cereal manufacturers, 
and the National Association of Broadcasters _ · 
teamed up against the FTC staff and its allies-the 
Consumer Federation of America, Action for Chil
dren's Television, the AFL-CIO, and the Amercan 
Association of Retired Pei:sons. Intermediaries on 
both sides drafted testimony and legal briefs, pre
pared witnesses for congressional hearings, sent in
formation to editorial writers around the country, 
and organized visits to key members of Congress. 

A new growth industry 

More and more, these services are being supplied 
by integrated "full service" organizations modeled 
after the public interest groups that since the mid
r96os have coordinated information, legal repre
sentation, administrative tactics, and political pres
sure within a single, overall strategy (see Exhibit I). 
In much the same fashion, Washington-bas,-;d law 
firms that specialize in lobbying are merging with 
law firms that specialize in regulatory litigation, :md 
both are affiliating with public relations firms and 
advertising agencies. 

Similar developments are taking place in larger 
corporations and in the regulatory agencies them
selves, as specialists in congressional relations, pub
lic relations, press relations, government affairs, and 
legal tactics are increasingly assigned to the same 
managerial units. 

This broad trend toward integration of services 
permits economies of scale and coordination, but it 
also allows the intermediaries to function as entre-
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Exhibit I 
The channel of communication betwet!n business and the 
regulator 

A large 
corpora:ion 

In-house 
legal statt 

Regulatory 
agency 

A small 
business 

Grass roots 
organizing 

preneurs: they identify groups of businesses that can 
be organized to take advantage of their services, 
create new trade associations, broker among asso
ciations that are already in existence, and forge new 
coalitions that will hire them to manage particular 
issues. 

And hire. they do. The number of lawyers spe
cializing in regulatory matters has grown by more 
than 187'0 each year for the past five years, and ma
jor \Vashington law firms have doubled in. size over 
the past seven years. One hundred seventy-eight 
law firms now have branch offices in Washington, 
a 100% increase since 1975. Trade associations are 
r:::cYi::.g to and being created in Washington at the 
rate of more than t·wo per week; there are now over 
2,000 of them located in Washington, a 250% in· 
crease during the past decade. 

. ( 
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Public relations firms specializing in regulatory 
issues are also burgeoning, their billings increasing 
by more than :w?o 2. year. Moreover, large corpora
tions are opening Washington offices at a fast clip: 
500 U.S. corporations now have full-time Washing
ton staffs, double the number of corporations that 
had them in 1970 (see Exhibits II-VI). Meanwhile, 
the size of these Washington staffs has tripled. 

Principles of intermediaries' 
success 
Obviously, tension between business and govern
ment is :r.ecessary if intermediaries are to sustain or 
enlarge their economic base. This is not to suggest 
that intermediaries seek to foment bµsiness-govem
ment confrontation or that they do not often pro
vide valuable help and information. Confrontation 
is, however, an unstated principle of their calling. 
It is a premise on which they operate, a precondition 
necessary to everything they do, and therefore a 
state of affairs that they encourage and cultivate by 
virtue of the role they assume. Confrontation is 
their professional frame of reference, and it is with· 
in this frame that they measure their own success. 

Several principles, therefore, can be observed to 
guide their actions: 

Seek to achieve dear controversies in which a cli
ent's position can be sharply differentiated from 
that of its regulatory opponent. 

A sharply dravm regulatory dispute serves an inter
mediary's interest in several related ways. It can be 
used to justify the services provided a client and 
can perhaps even convince that client that still 
more resources are needed to carry on the battle. 
It can also be used to demonstrate to other potential 
clients the intermediary's virtuosity in mounting an 
aggressive campaign of legal maneuver, media man
agement, and political pressure tactics. 

Finally, a dispute provides a standard by which 
an intermediary's services can be evaluated: a vic
tory in the dispute strengthens the intermediary's 
reputation and thus provides a vehicle for self-pro
motion in the future. Even a "loss" can be advan
tageous, for it can be used to shov1 how ruthless -
and mighty is the opposition and how important is -
continued vigilance in the face of such odds. 

This principle manifests itself in a variety of ways. 
First, it encourages intermediaries to take extrerne ~: 
positions that tend to exaggerate the differences be· .·. 

-·:;:...:_ 
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Exhibit It 
Prevalence of government relations units according to size of company 
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Exhibit Ill 
Average size of headquarters unit and Washington office according to.size of company 
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tween the two sides. More important, it actively dis· 
courages intermediaries from heading off regulatory 
disputes-by engaging in informal problem soh·i:ig 
at an early point, by seeking voluntary solutions 
that would prevent the necessity for regulation, by 
taking steps to avoid problems before they occur, 
or by seeking out areas of agreement on which com
promise might be based. 

Intermediaries seldom, if ever, gain credit for pre
venting regulatory problems from arising. Those 
who represent business cannot make their mark by 
dissuading regulators from proposing a particular 
regulation, since this sort of victory is difficult to 
document. On the contrary, they can do far better 
by waiting until regulatory action has begun (or 
even by quietly encouraging it) and then going into 
battle with guns blazing. 

The same is trUe, of course, for lawyers, investi
gators, and regulation writers within regulatory 
agencies. They do not stand to gain professionally 
from engaging in quiet diplomacy with business 
aimed at minimizing the need for regulation. Their 
careers depend on more visible victories-a regula
tion finally promulgated, a penalty imposed, a fa
vorable court decision. 

Not long ago the Nationai Highway Transporta· 
tion Safety Administration (NHTSA) conducted 
tests of the crashworthiness of various automobiles. 
Aftennrds, in an effort to obtain voluntary agree· 
ment about how the models could be made safer, 
NHTSA officials sought meetings v.rith the manu
facturers 'of cars, both domestic and foreign, that 
had failed the tests. 

The U.S. manufacturers1 represented at the meet
ings by their lavvyers and government relations 
staffs, refused to discuss possible improvements. 
They argued instead that the tests were flawed. 
The foreign manufacturers, represented at the meet
ings by the engineers who had designed the cars in 
question, wanted to know precisely why their cars 
had failed. They brainstormed with NHTSA staff 
about the best means of increasing safety and, large
ly on the basis of those discussions, eventually de
vised low-cost improvements that enabled their 
automobiles to pass the test. 

This distinctively American thirst for controver
sy also expresses itself in a myopic concern for 
gaining tactical advantqge in regulatory battles. 
Some months ago I invited several corporate exec
utives to a meeting to discuss a consumer problem 
that had arisen within their industry. The Federal 
Trade Commission had been inundated vrith com
Dbints for months, and it seemed clear that, if the 
~omplaints were well founded, some sort of regu-
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Exhibit IV 
Companies with government relations units more than 
three years old shown by industry grouping 

Industry Percent at Percent in 
headquarters Washington 

Transportation 89% 100% 

Lumber and paper 88 78 

Metals 88 72 

Chemicals 80 7S 

Lile insurance 75 57 

Food 74 n 
Petroleum 67 93. 

Retail and wholesale 64 100 
goods 

Banks 63 100 

Utilities and 63 57 
communications 

Diversified finance 57 TOO 

Manufacturing 56 78 

Machinery 53 5S 

latory action would be necessary unless the industry 
took steps to mend i~s ways. 

Each of the executives agreed to the meeting. 
Some expressed su:q:irise and even gratitude that, 
before taking formal action, the agency was willing 
to talk informally about the problem and seek vol
untary solutions to it. Within IO days of my invita
tion, however1 each of the executives called back 
with a similar message: each had been advised 
against attending such a meeting by legal counsel, . 
a government affairs vice president, or a trade asso
ciation representative. 

A few of the executives were particularly candid 
about the advice they had received. It was not in 
their interest, so they were told, to //stick their 
pecks out" by attenc!ing such a meeting at this 
early stage. The visibility could be "dangerous. 
Moreover it would b · lending credence to the 
;igency's concerns, almost certain y encourage the 
agency to take some son of regulatory action. It 
would be better to wait until the issue became crys
tallized-~h:it is, until they could get a clearer idea 
of what the agency was planning to do and how 
seriously the agency was taking the prob!em. 

I received a similar messag~ from the FTC staff 
members responsible for regulating the industry. 
They were also opposed to such a meeting because, 
tney argued, it might "tip our hand." The industry 
might learn what information we at the agency 

'had about the problem, how far we were pre2ar~ - ~__.. 



rn go in fighting it, and what strategies we might 
\ise m attem-pUng to reguta:tc: against it. It would 
b-e--farOmer, they warned., to wait unul we had 
more information about the problem-that is, until 
>'le had ;.;. IilLtch better idea of what we wanted from 
the industry-and until we could readily threat
en the industry with a specific set of regulatory ini
tiatives. 

Both sets of advice came from people who be
lieved they were acting in the best interests of their 
clients. Given the fr~me of refer~nce in which these 
intermediaries work, their advice was probably cor
rect. Regulatory battle could not be waged success
fully if both sides talked candidly at an early stage 
about how to remedy the problem at issue. But 
their frame of reference was, of course, inappro· 
priate. The proper goal was not to wage battle suc
cessfully but to remedy the problem quickly and 
efficiently. 

·when informing a client about its regulatory oppo· 
nent, exaggerate the dangers that the opponent's 
activities and designs imply. 

Providing the worst possible interpretation of an 
opponent's activities and motives often alarms a 
client and stiffens its resolve to fight. Such an ex
treme characterization may also elicit additional 
resources from the client and may even enable the 
intermediary to convince several other clients to 
join in the fray. · 

This principle is most evident in trade associa
tion newsletters, bulletins, and conferences, which 
regularly excoriate regulatory agencies and carica
ture their activities. 

Several years ago, before I knew better, I met with 
the editor of a trade association newsletter who 
wanted a "background briefing" about the sorts of 
initiatives the FTC might undertake in the next 
few years. After explaining to him that my list of 
possibilities was extremely tentative (the five com
missioners had not as yet approved any of them 
and comparatively few of them had any likelihood 
of reaching fruition), I let loose. 

Three ·.·;(;eks later I was aghast to see the entire 
list printed in the trade association newsletter 
under the headline "FTC Maps Future Policy." The 
article describeci the list as "w·hat we can expect 
from FTC activists" and cautioned association 
members about the FTC's "ambitious designs" on 
their industry. The article ended with an ominous 
warning that "unless we take effective action now, 
these initiatives will be undertaken within the next 
~- -- --- __ ,,., II 
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Exhibit v 
Companies with government relations units more than 
three years old according to size of company 

Size ol comoany Percent of Percent of 
snown by sales in miilions headquarters units Washington offices 

Under S 250 70% 61 % 

s 251·500 68 40 

s 501-1,000 63 64 

s 1,001·2,500 72 72 

s 2,501-5,000 76 88 

s 5,001-10,000 67 94 

Over S 10,001 67 100 

Total sample 70% 75% 

Dire warnings are also sounded by legal counsel. 
Lawyers are, after all, trained to foresee the worst 
possible consequences stemming from any given 
situation and to prepare a client for them. This 
skill, when fineiy honed, necessitates not only a 
skeptical and somewhat pessimistic attitude toward 
all undertakings but also a degree of suspicion (oc· 
casionally bordering on paranoia) concerning the 
plans and motives of ariY .. potential opponents. 

This kind of advice can be of enormous value, 
but it can also become dysfunctional when business 
executives and regulatory officials lose sight of the 
fact that legal counsel naturally conjure up worst
case scenarios. Their job is primarily to avoid such 
eventualities rather than to accomplish some posi
tive goal. 

In recent years, within both regulatory agencies 
and executive suites, legal counsel have been dele
gated substantial responsibility for business-gov
ernment relations, and the officials to whom they 
report frequently accept their advice without ques
tion. Warnings of possible legal problems can in
timidate all but the most fearless executive. Too 
often, the worst possible implications to be drawn 
from an opponent's actions or intentions are ac
cepted as fact, and confrontation strategies are per
ceived to be the only rational means of dealing 
with them. 

Once conflict has begun, prolong and intensify it. 

A regulatory skirmish is by no means so useful a 
vehicle for advancing an intermediary's career as is 
an intense and protracted battle. Reputations of 
lawyers, lobbyists, and public relations specialists 
have been established on the basis of such major 
conflicts as the continuing furor over automobile 
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Exhibit VI 
Types of unit according to size of company 
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airbags, the deregulation of natural gas, and the dis
closure of heal th risks in certain foods and drugs. 

Prolonged hostilities provide a continuing show
case for tactical acumen and ·warlike aggressiveness. 
They usually involve many parties-industries, cor
porations, trade associations, law firms, public rela
tions firms, consulting firms, congressional com
mittees, and regulatory agencies. Intermediaries 
who follow a typical career path often ·wish to dem
onstrate their political savvy and adversarial skill 
to as wide a range of po:ential '.employers as pos
sible. I know of some successful intermediaries who, 
rising to ever more responsible positions as the 
original conflict grew and spread into new battles 
and second-order skirmishes, have worked on vari
ous sides of the sa....'Tle major issue for I 5 years in a 
1-,,.,lL;l,..,.,,..,,., ri;Ff.,~,.,..,t nTIT~ni7~rinnc; 

Besides facilitating career advancement, these 
regulatory marathons can also provide intermedi
aries with a secure source of income for many 
years. Lawyers may spend a large portion of their 
working lives on a few such controversies, and pub
lic relations specialists who represent clients in a 
protracted b;:mle may gain semipermanent employ
ment. For example, ''Lhcn in l.';1\9 the Food and 
Drug Administration proposed a standard for the 
content of peanut butter, it launched a regulatorr 
,Eattle that kept a goodly number of intermediarj~s 
gainfully employed for I2 years. 

Of course, their motives are not solely pecuniary. 
Pride in thei: work, a concern for punctiliousness, 
a desire to win for the sake of winning, and a lim
ited understanding of the broad goals of business
g-overnrnen t cooneration all nlav a nart. 



·Keep business executives and regulatory officials 
apart. 

Direct contact between business executives and 
regulatory officials, under any but the most formal 
circumstances, can jeopardize the intermediary's 
efforts to create and maintain regulatory conflict. 
Since these leaders, given a chance, are liable to 
discover their mutual interest in avoiding conflict 
and solving problems, they may also discover that 
they have little need for the elaborate infrastructure 
of intermediaries they support. 

Intermedia..ries, therefore, usually seek to main
tain a monopoly over the channels of communica
tion between husiness executives and regulatory of
ficials. They must be kept at a safe distance from 
each other, and on the few occasions when they do 
meet, intermediaries must be in attendance to en
sure that tensions are sustained. 

Washington la-..vyers, trade association officials, 
and public relations specialists usually advise busi
ness executives against meeting directly with regu
lators to discuss mutual problems. Their reasoning 
is that the executives are not sufficiently knowl
edgeable about issues that could arise and may, as 
a result, inadvertently say something prejudicial to 
their own interests. Not surprisingly, staff members 
of regulatory agencies proffer much the same advice 
to regulatory officials. 

When one small midwestem trade association re
cently offer~d to set up a meeting between a dozen 
of its member executives and several regulatory of
ficials to discuss issues affecting the region's indus
try, a national trade association and its Washington 
counsel, which also represented several of the busi
nesses, objected violently. They argued that such 
a meeting would jeopardize the delicate relation
ship they had established with the regulatory agen
cy. The agency staff also objected on similar 
grounds. 

A compromise of sorts was reached: a predict
ably useless meeting took place with r50 people 
in attendance, including all the Washington la.w
yers1 trade associ2tion staff, and regulatory staff 
whose ' 1delicate relationship" could not risk a less 
formal setting. 

Breaking the circle 

These four principles have in recent years contrib
uted significantly both to the atmosphere of hostil
i tY currently existing between the business com-

1 
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munity and government regulators and to the dra
matic growth of the intermedia...7 industry itself. 
These twc phens:nena are, of course, interrelated: 
as hostility mounts, the intermediary industry 
grows and prospers; as the industry grows, it fa
cilitates yet more confrontation and hostility. 

This vicious circle has been broken only at times 
of genuine economic crisis, but the level of crisis 
sufficiently compelling to engender real business
government collaboration has grovm ever higher as 
the intermediary industry has increased in size and 
effectiveness. 

Hence, the only hope for breaking this circle of 
fruitless confrontation before things get entirely 
out. of hand lies in reforming-and ·at times circum
venting-the intermediary industry. Business exec
utives and regulatory officials can promote respon
sible collaboration on regulatory matters by restruc
turing their relationship in several ways. 

Invest in problem solving 

Both sides should take as their primary goal the 
finding of solutions to problems rather than the 
winning of battles. As a first step, both should de
termine the total sums currently spent for the legal, 
government relations, public relations, and lobby
ing services of their LTJ.termediaries and then reduce 
that total by at least one-third. The money saved 
should be used to purchase the services of engi
neers, scientists, economists, marketers, epidemiol
ogists, and other technical specialists who could 
help devise genuine solutions. 

To be effective, this strategy would require both 
sides to anticipate problems and begin searching 
for solutions to them long before they reach the 
level of crisis-or scandal. The disposal of toxic 
wastes, for example, was recognized as a potentially 
serious problem 25 years ago, but government and 
business did not begin to address it in earnest until 
quite recently. By that time, public demand for 
immediate action had prompted the Environmental 
Protection Agency unilaterally to propose regula
tions that forced industry to take the defensive. 

Other issues now on the horizon will become ma
jor: regulatory battles five years from now unless 
solutions are found in the interim. The sudden 
closing of factories, the safeguarding of personal 
privacy with the advent of interactive cable TV and 
centralized banking services, the sexual harassment 
of female employees, the dangers of genetic engi
neering-these and many other emerging issues cry 
out for substantial anticipatory research by both 
business and government. 
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There is also the model of the royal parliamen
t;:iry commission in Britain, ·within the framework 
of which academiciar1s, business and community 
1c:ade:s, and various specialists can examine and 
make recommendations for expected public prob
lems. These bodie~ usuaiiy noid hearings and un
dertake research sufficiently in advance of any for
mal lavrmaking to be able to serve as constructive 
vehicles for problem solving. 

Develop .an early warning system 

Some problems, of course, simply cannot be antici
pated. Business executives and regulatory officials 
should •·..-am each other of problems as early as pos
sible. Evidence of a higher than normal incidence 
of product defects or consumer accidents, an out
break of illness among workers, epidemiological 
data showing a troubling pattern of disease within 
a particular region or occupational group, and re
pons of fraudulent marketing practices within an 
industry-this sort of information should be con
veyed quickly so that steps can be taken immediate
ly on both sides to remedy the problems before 
further harm is done and regulatory confrontation 
encouraged. 

Business executives may be reluctant to convey 
this type of preliminary evidence, however, if they 
believe that government officials will use it against 
them in subsequent legal proceedings or release it 
to rbe public before it is properly evaluated. To 
allay this concern, government officials might agree 
in advance that such early warnings will be 
neither used in formal proceedings nor revealed to 
the public until carefully evaluated. The establish
ment of such "free fire zones," in which business 
executives can speak candidly to regulatory officials 
about potential problems vritlrout fear of reprisal, 
would go a long way toward encouraging early ex
change of potentially damaging information. 

Engage in public negotiation 

:No good reason exists for business executives and 
regulatory officials to await formal regulatory pro
ceedings before they ::.tternpt to reach a consensus 
on how best to solve· an emerging problem. Infor
mal negotiations with consumers, employees, 
~holders, community representatives, or any 
other affected group should be undertaken as soon 
as an issue becomes sufficiently crvstallized that 
t~y are willmg and able :o seek resolutiort.:. 

These negotiations might be held under the aus
pices of public mediators deemed acceptable to all 
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sides or of universmes or other nonprofit institu
tions that could act as neutral third parties. The 
negotiations would seek to narrow area$ of dis
agreement1 ieliiltify-CITSpufeafacts1 ancrestaDhsh as 
wide an area or consensus as p..QS.sili~Eelore formal 
regulatory proceedings began. 

Public negotiations have been attem ted with 
some nota e success. e National C_Qal Policy 
"Project, for example, brought together industrialis~ 
and environmentalists for discussions aimed at 
clarifying their positions and seeking areas of 
agreement. These discussions resulted in more than 
200 recommendations concerning mining, air pol
lution, conservation, energy pncmg, emlSS1on 
charges, and transponation. Some of them-such as 
support for the full marginal cost pricing of energy 
and rules for the location of coal-burning power 
plants-were quite specific. Others established a 
broad framework for further negotiation. 

Review & monitor intermediaries' 
performance 

None of the foregoing recommendations will have 
any lasting effect; however, unless business exec
utives and regulatory officials change the incentives 
operating in the intermediary industry. As a fust 
step, they should scrutinize the strategies, activities, ~. 
and recommendations of their intermediaries as ~ 
rigorously as they review the performance of the 
other specialists on whom they rely. 

Protracted regulatory battles should be recognized 
as signs of intermediary failure, and problem solv- ; . 
ing that prevents conflict as the mark of success. i 
Outside counsel might, for example, be compen- 1 

sated on a schedule of diminishing rates over the l 
duration of an assignment. As the battle continues, \ t 
their marginal rate of compensation would decline. \' 
Similarly, when choosing counsel to represent them 
before regulatory agencies, business executives 
might first ask whether the lawyers had successfully 
avoided regulatory conflict in the past or had de
vised creative solutions to problems. 

Finally, regulatory staff who have gained the vol
untary agreement of business to a particular remedy 
might receive special bonuses amounting to a per· 
centage of the funds saved by preventing protracted 
battle, 

In addition, steps should be taken to ensure that 
Washington staff do not become so insular that 
they lose sight of broad goals because they are 
mesmerized by the lure of battle. Companies with 
their own Washington-based government relations 
offices might bring in staff from other departments 



for limited tours of duty rather than hire former 
_congressional aides and regulatory personnel. 

Companies without such offices might select 
:rade associations or public relations firms on the 
basis or the practical business experience of their 
staffs rather than their touted \Vashington savvy. 
And regulatory officials might try to attract to their 
staffs people with working experience outside the 
political-regulamry confines of Washington. 

Negotiation, not confrontatiofl 

New winds are now blowing through Washi:pg
ton. At thi~ writing, the Reagan administration is 
taking steps to ease the regulatory burden on Ameri
can business. But such steps will poorly serve both 
business and the nation if they postpone the attain
ment of a cleaner, safer, and more humane environ
ment. The public will continue to demand these 
goals, and responsible businesses will respond. Our 
problems derive not from the goals themselves but 
from the processes thr-ough which we have sought 
to achieve them. 

We can no longer afford the high price of regu
latory warfare. It saps the scarce resources of busi
ness and government and fails to solve critical pub
lic problems. The regulatory process should never 
become a free-for-all of confrontation. It should fa
cilitate compromise and flexibility, not unblinking 
rigidity. Above all, it should encourage creative 
problem solving; not tactical gamesmanship. 

In this, as in so many other aspects of business 
strategy, we can perhaps take a lesson from the 
Japanese and \Vest Germans. Although their health 
and safety regulations are no less stringent than 
ours, the processes by i.vhich they devise them are 
far less adversarial. In both countries, business and 
government leaders collaborate conscientiously to 
develop workable standards. They place little re
liance on formal legal proceedings or on specialized 
intermediaries. Indeed,. only r out of every 10,000 

Japanese citizens is a lai.vyer; out of the same num
ber of Americans, 20 are lav\ryers. 

The business-gov~rnment ·relationship in the 
United States is ripe for responsible collaboration. 
But to achieve it, business executives and regulatory 
officials must first restructure the means by which 
thev communicate. Thev must be willing to meet 
dir~ctly to discuss regul~tory problems-long before 
the problems become scandals and long before 
regulators must respond with sudden, dramatic ini
tiatives. They must actively seek solutions to such 

problems. And, above all, by penalizing delay and 
pointless strategem and by rewarding flexibility and 
cooperation, they must alter the incentives of their 
intermediaries. Q 

The politics of regulation 

When both costs and 
benefits are widely dis
tributed, we expect to find 
majoritarian politics. All 
or most of society expects 
to gain; all or most of so
ciety expects to pay. In
terest groups have little 
incentive to form around 
such issues because no 
small, definabfo segment 
of society (an industry, an 
occupation, a locality) can 
expect to capture a dis
proportionate share of the 
benefits or avoid a dis
proportionate share of the 
burdens .... 

\Vhen both costs and ben- . 
efits are narrowly concen· 
trated, conditions are ripe 
for interest-group politics. 
A subsidy or regulation 
will often benefit a rela
tively small group at the 
expense of another com
parable small group. Each 
side has a strong incentive 
to organize and exercise 
political influence. The 
public does not believe it 
will be much affected one 
way or another; though it 
may sympatl1ize more 
with one side than the 
other, ii:s voice is likely to 
be heard in only weak or 
general terms .... 

When the benefits of a 
prospective policy :lre con- · 
ccntrated but the costs 
widely distributed, client 
politics is likely to result. 
Some small, easily or
ganized group will benefit 

and thus has a powerful 
incentive to organize and 

. lobby; the costs of the 
benefit are distributed at a 
low per capita rate over a 
large number of .people, 
and hence they have little 
incentive to organize in 
opposition-if, indeed, they 
even hear of the policy .... 

Finally, a policy may be 
proposed that will confer 
general (though perhaps 
small) benefits at a cost 
to be borne chiefly by a 
small segment of society. 
When this is attempted, 

· we are wi messing en tre
prcneurial politics. Anti
pollution and auto-safety 
bills were proposed to 
make air cleaner or cars 
safer for everyone at an 
expense that was imposed, 
at least initially, on par
ticular segments of indus
try. Since the incentive to 
organize is strong for op· 
ponents of the policy but 
weak for the beneficiaries, 
and since the political 
system provides many 
points at which opposi
tion can be registered, it 
may seem astonishing 
that regulatory legislation 
of this sort is ever passed. 

From 
"The Politics nf Regulation," 
by lames Q. Wilson. in 
The Politics of Regulation, 
edited by J~mcs Q. Wilson, 
pp. 367-pc; cnpyri~ht :D 
19!'.c by Basic !looks, New York. 
Reprinted with the permission 
o! the publisher. 



Breaki11g 
the regulator;r 

deadloclz 

( l11r rc,;;u!owry procc-

" rn encourage' conflict 
ilTJJ()n::. rhe parties at 
intncst. Lacking, any 
formal mechanism except 
the ciJurts for settling 
d1(ft:rcnces, business 
take' ri:~hl positions 
,,nd fo!ls back on delays. 
;•11rtidl cTm1pli11nce. and 
/,1wsu1ts w oppose con
·,tJainin,I!. dnd conf1ict
ir1g reg:1!arions. Oppos
in,I( g,roups such as 
<'nn..;!J~"1cr.\ and environ~ 
rnt'nt .. 1U\ts. ,iftcn cg.:2.cd 
z:n hy :he nc\VS nJcdia, 
t.1!.:.t~ t'(zuolly cxtrc1ne 

un<l atlvasariLJl views. 
The rules and regulations 
thin result from this 
chaotic process rarely 
tind favor with ony of 
the groups involved. 
Hut, says this author, 
we already have working 
models of a way out of 
this series of stalemates. 
He points to the cnopcra
rivc efforts between busi
ness and government in 
Europe t1nd Japan and 
,Jescrilics scvcrn1 U.S. 
llf,1'.cJni::ations tlwt have 
bccrniie successiul 
portncrs in accommoifot
ing their divergent views. 

A campaign commitment and pleas 
trom business leaders for relief from the growing 
number of problems resulting from government in
volvement in business have created great pressure 
on the Reagan administration to bring about 
changes in the relationship between business and 
government. The question now facing the :.ldmin· 
istration and business leaders is how the relation
"hip should change and what form it should take. 

Today, most of the dealings between 
business and government in the United States arc 
aJversarial, as government probes, inspects, taxes, 
influences, regulates, and punishes. In this setting, 
trade-offs evolve haphazardly as the often unfore· 
seen and unintended effects of regulation work their 
way through the economy. Business managers at 
all levels negotiate delays, develop means for par
tial compliance, defend themselves in lawsuits, and 
otherwise seek to minirni::e the impact of govern-
1rn.:nt on their operations while responding to the 
m:rny disparate agencies with which business comes 
into coi1tact. 

Further,· the rule-making and adjudi· 
c:.ltorv procedures of the regulatory agencies in the 

;I/ 

A new lzind of partnership 
C{]11 prevent 
extreme stands and 
provide solutions 

thot satisfy all 
factions 

J. Ronald Fox 

Mr. Fox is a lecturer at 
the Harvard Business 
School. where he teaches 
courses in s.encral manage
ment and business-govern
ment rc/111ions. He has 
wurkeci i:J government as 
ussistan t secretary of 
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assistant secretary of 
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author of Arming Ameri
ca: How the U.S. Buys 
Weapons (Harvard Busi
ness School, Division of 
J.\.cscarch, i974) and 
.founder of three com
panies. 

Ji lustrations by 
Elliott Negin. 

United States do not include formal mechanisms 
for accommodating conflicting interests. Public 
hearings encourage dramatic presentations and ex
orbitant demands. 1 Regulatory agencies, often ig
norant of the real positions of contending parties, 
are forced to guess at the true priorities of each 
group. Thus the regulatory process encourages con
flict rather than reconciliation of opposing groups. 
Reliance on public and highly formal proceedings 
makes the development of a consensus difficult, if 
not impossible. 

Where highly technical issues are in
volved, as in energy regulation, consumer product 
safety, occupational health and safety, and environ
mental poliution, reasonable and effecti~e solutions 
to problems rarely result from the adversary pro
cess. Rulings usua1ly come from a judge who is not 
an expert on an issue and who must rule among the 
extreme c1aims presented by an sides during the 
formal judicial process. 

l. l<,hn T. Dunlop, "Rei;ularory 
Ano.lysis. and Reform/' un;rnblished 
pJpcr \El\5ton: HarvarJ Eu:.incss 
School, ?9751. 



The lack of unanimity on all sides 
further complicates the situation. Government docs 
not speak with one voice or one objective: federal 
departments and agencies often compete over turf; 
congressional committees and their staff~ have cun
flicting views; st.:itc and local i:;overn1rn:11ts dcvch)p 
rules that differ from those ot the federal g0Ycrn-
111cnt; and the courts add another Vllice to the hLio:i
ncss-government confrontation. 

Business is not a monnlith, either; 
Luge and small comp:rnies have differing needs and 
concerns; competing companies and indu~uies have 
divergent interests and goals; regional concerns 
conflict; and international companies may holJ 
views that clash with those of purely domestic 
companics.2 

Before 1960, the few industries that 
came under government regulation (for instance, 
transportation, communications, banking) each 
dealt with a single federal :1gency that established 
Jnd enforced the ground- rules of p:titicipation in 
~he nurkct. Since 19601 this situation has changed. 

IY'lanagers in most industries now have 
tu deal with a variety of government agencies, 
manv of which were established to respond to social 
Jcm~nJs or to ensure conformity with new stan
Janls of individual rights. This change is evident in 
the range of such agencies -;_1s the Consumer Prod
ult Safrty Commission (CPSC), the Environmental 
t'rritection .t..gcncy (EPA\, the Equal Employment 
Opportunity Commissiun (EEOC), the Department 
11f Energy (DOEL tht: Cost Accounting Sc1mbrds 
Bo.ml \CASB), the National Bureau of Fire Prev<.:n
:1;in (NBFP), the Mining Enforcement and S;1fety 
J\dminismnion (IYlESAl, the National Highway 
Tr:1ffic Safety AJministration (NHTSA), and the 
U'-cupdtional Safety and Health Administration 
(USHA\. 

From the 26 federal agencies crcate<l 
between 1965 and 1975 and others emanate regu
!:Pi'.ms estimated to cost business annually from 
tens of billions to over a hundred billion dollars. 
Such expenditures divert capital from inn;stment 
m new technology and improvements in produc
tivity and result in sharply increasing prices \vhcn 
companies pass on to their customers the additional 
custs of complying with these regulations. 

The statfs operating these new agen
cies are far less schooled in the workings of business 
t!un are their counterparts in the old-line rcgub
rory agencies, which are replete with specialists in
and often from-~he industries they reguLitc. The 
11<... \\. regulators arc functional specialists: environ
li1'..'ntalists, safety officers, an<l the like. As Rubert 
Fri. former deputv ad111inistrntor of the EPA, ob
<n":d, "Because they regulate all businesses, they 
.11c expert in none." 
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Problern of trade-offs 

Cuntlicting rcquircrni:nts or goals 
tittc;: i;11pingc on businc::.s from a widc variety of 
fr:ig:11c1itcd and unrcLitcd governmcnt agencies. 
Ch:irl1.> Schultze:, fnrmnly chairman d the Council 
un \\·age anJ Price Stability in the Caner adminis
tration, describes the confusing effects of this pro
lifer;Hion of contra<lictory government controls: 

''Consider for a moment the chain of 
collective decisions and their effects just in the case 
of electric utilities. Petroleum imports can be con
served by switching from oil-fired to coal-fired gen
eration. But barring other measures, burning high
sulfur eastern coal substantially increases pollution. 
Sulfur can be scrubbed from coal smoke in the 
st;1ck, but at a heavy cost and with devices that 
tum out huge volumes of sulfur wastes that must 
be disposed of and about whose rcliabiiity there is 
some l;ucstion. 

"Intermittent control techniques-in
sta 1l i ng high smokestacks an<l S\vitchi ng off burners 
w·hu1 meteorological conditions arc adverse-can, at 
lower cust, reduce local concentrations of sulfur ox
ides in the air but cannot cope \Vith the growing 
problem of sulfates and wi<lesprcad acid rainfall. 
Use of low-sulfur western coal would avoid many 
of these problems, but this coal is obtained by strip 
mining. 

"Strip mining reclamation is possible 
but suhstantiallv hindered in Luge areas of the West 
hy lack of rainfall. Moreover, in some coal-rich 
areas the coal beds form the underground aquifer, 
and their rem()val could wreck adjacent forming or 
ranching economies. 

"Large coal-burning pl.:ints might be 
locatL'd in remote areas far from highly populated 
urh;in ci:ntcrs in order to minimize thi: human ef
fects of pollution. But such areas are among the few 
left thJt <He unsroilcd by pollution, and both en
virunrncntalists and the resi<lents (relatively few in 
number compared with those in metropolitan lo
calities but large among the voting population in 
the particular states) strongly object to this policy." 3 

Business cannot respond to all these 
divergent concerns without sacrificing part or all of 
them. Clearly, trade-offs among goals must often be 
nLHk if a company is to continue to operate. The 
question is, \Vho should determine the appropriate 
tr<llle-l•tfs1 Increasingly, the courts make these judg-

;, l' 1
.;: T f)unh;~, "Ht:..,mi:"" .ind 

C:·\ l'•;;rncnt. ·· i:n;~1d<:,hc..! f'•'l!'L'T 
;!'. '~,';; H.nv.JIJ J:u ... ::H..'"-', ~H.:hool, 
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J w.ut 1H1Pn. 11177) 



mcnts, as special interest groups, including business, 
lik ::.uits to challenge government-made decisions. 

The partnership 
alternative 

U.S. business is by now familiar with 
the dominant European and Japanese approach-a 
p.:ntnership, or at least close cooperation between 
husiness and government. These partnerships often 
include, besides business and government, represen
tatives of labor and special interest groups who 
work to resolve problems and to build a consensus 
on industry rules and standards in such areas as 
health, safety, and environmental protection. 

In the United States, the situation is 
far different. Most U.S. corporations adopt a nega
tive position on major regulatory issues and limit 
their approval to legislation that will liberalize de
preciation or otherwise provide a tax or other ncar
t\.Crm financial advantage for a corporation. 

Nevertheless, chid executive officers 
of brge corporations stress more and more often the 
need for a partnership between business and govern
r;;ent to solve major economic problems. In view of 
this trend, kt us explore the forms such p:ntner
ships might take. 

If two or more groups become part
ners, their presumed intention is to work together 
and jointly contribute to the achievement of ob
jectives they can agree on. In busi1~ ·sses today, cer
tainly one set of objectives should be to increase 
their international competitiveness and general pro
ductivity as well as to reduce the cost and delay 
that arc inherent in complying with government 
rcgubtions. 

But such partnerships will need to in
clude a second set of objectives involving joint ef
forts to solve the basic problems of pollution, un
safe products and workplaces, and employment for 
unskilled minority workers. A partnership com
mitted to only the first set of objectives would hard
ly be considered satisfactory by those persons both 
in and out of government who have been working 
w achieve the second set. 

In the final analysis, all governments 
have the authority-indeed the responsibility-to 
mediate the rights and duties of their citizens and 
tu make trade-offs among the often conflicting 
claims of various interest groups. At the same time, 
business, labor, and other interest groups should 
have ways of participating in the decision process 
tu help ensure that the government takes .into ac-

Regulatory deadlock 
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count all the significant information when it makes 
trade-offs. 

A nt\\T approach 

One WJY for government to gain the 
act:·;,~ '--'«' ircr;:nion of the major particip:mts is to 
~·q;;,blish organi::ations or forums outside the formal 
iuJ:cial process. More sensible rules and standanls 
coclJ rc:cult if interested parties could meet without 
hci::g in the spotlight of the conflict-hungry media. 
lnJc•-.:J, ~cveral examples of this approach arc ~11-
rcady operating on a limited scale in the United 
States. L:t us examine four instances here. 

National Institute of 
Building Sciences 

An act of Congress established the 
;n~ :; :u te m 197.i with a charter to serve as an inter
; ;1c:: between public and private interests in hous-
1;:g and building, to :idvise public and priv:ite 
. ,_l:~1:s on huilding regulations, and to facilitate the 
rnt~.JJuc:u;I! ot new technology. 

Its bro:id representation inc1mks 
rrn.:mh·.:ro oi industry, bbor, architectural groups, en
gm;:eriru; societies, and consumer and public inter
.:st grm:;:<;. The board of din:ctors is appointed by 
the presiJenr of tbc United States and, during its 
fir~-. five years, confirmed by the Senate. The insti-

. tut-: Jeals with conf1ict, overlap, omission, and un
nec.:;:s;;,:uy rules due to government regulation. It 
se\;~~s to res.olve the problems openly and with the 
par:1cip2tion of bath regulator and regulated. 

One siruation the institute success
fully adJressed was preventing the duplication that 
wo:;]J ha\·e been caused by eight federal agen
CH'S. each of which was phnning to establish 
seprate insulation standards for the building 
industry. 

Since its founding, the institute has 
worked successfully with a wide spectrum of fed
eral agencies, including the Department of Housing 
an,:l UrbJ.n Dcveloprm::nt, tbe Dep~11 tmcnt of En
cr;c:y, the Federal Trade Commission, and the Con
'.cl:ner Product Safety Commission, to resolve con
fli~:s ar:d to discuss setting aside or modifying pro
po,ed rules and regulations. 

The meetings of the institute's vari
lll'"' bodies, although completely open, h:ive tD.ken 
r!Jc:e Largely outside the spotlight of the press, so 
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the parties have felt little pressure to grandstand 
and present extreme positions. Their motivation to 
achieve agreement comes from the prospect that 
some unknown but well-meaning regulator might 
impose rulings that would be unreasonable and 
rnstly to all sides. 

Congress agreed to provide initial 
c1pit:il funding to the institute for the fir~t five years 
-through fisc1l 1982. Even in its first yen of opera
tion ( r978) 1 however, .p~; of the funding came from 
private sources. By fiscal 19801 congressionally ap
propriated funds, as a pcrcl'.ntage of all funds, had 
declined to 17 

In the past three years, the widely di
vergent groups at the institute have worked to
gether, expanded their knowledge, and resolved or 
minimized apparently irreconcilable differences in 
setting standards for energy performance, insula
tion, mobile home construction and safety, hous
ing rehabilitation, and earthquake safeguards. 

Today some 800 individuals and or
ganizations arc members of the institute's Consul
tative Council. Members of the council elect a 36-
pcrson governing body under rules and procedures 
approved by tbe institute's board of directors. By 
law, the hoard and the council must represent pub
lic interest groups as well as the total spectrum of 
interests ·within industry, labor, and government in 
the huildi ng industry . 

Already the organi::ation has had a 
construetivc impact on the regulatory process in 
influencing :in arr;iy of icderal regulations that 
could have led to much higher housing and build
ing costs without. compensating benefits for the 
consumer. The institute now gets requests for help 
from fcdcr;1I agencies and congressional commit
tees on a variety of building-related issues and has 
been cited as a required source of counsel in a num
ber of pieces of building legislation. 

The institute has begun to reach down 
to the state and local levels of government-as Con
gress intended-to effect constructive change and to 
seek coordination among the several levels. The 
Consultative Council now has statewide counter
parts (chapters) in West Virginia and Ohio, and 
other groups are forming in Southern California, 
Houston, and Kansas City. 

·--------------------

Joint Labor-Management 
Committee 

A second partnership that has made 
encouraging progress is the Joint Labor-Manage
ment Committee of the retail food industry. This 
group had its beginning in i97 3 when John Dunlop, 



then director of the Cost of Living Council, urged 
n:presentatives of business and labor in that indus
tt y to resolve their wage and price problems hc
c1 u:;e if they <lid not, they would face reimposition 
,,f ~ .. 1me type of w::ige ~111J price controls, which 
'' .:ie ju;,t being removed. 

Jn response, 12 n.:uil food companies 
.md ) ,,f thl'.ir unions, organi::Hions representing 
ahllut h:1lf thc n:Liil fuod s:ik" in the United States, 
formed the luint Labor-Man:1gement Committee. 

In r974 1 after more than two years' ex
perience working togethcr in the resolution of wage 
demands and work :>toppagc disputes, the commit
tee faced a new challenge. The companies and 
unions had to deal with OSHA citations of more 
than 1,000 safety violations in meat handling due 
lO an OSHA requirement that all workers wear 
metal mesh gloves and full metal mesh aprons 
when cutting meat, although the standards had 
hccn developed for wholesale meat packing, where 
meat cutting is more dangerous. 

In response to this problem, the com
mittee, with OSHA's encouragement but minimal 
r~uticipation, organized a task force that included 
representatives of labor and management as well as 
neutral third-party staff. 

The task force visited approximately 
too retail meat-cutting operations an<l developed a 
new ,afctv stamlard t1ut OSHA subsequently ac
c:eptcd. The citations were withdrawn, and labor, 
m~m;1gement, and OSHA were pleased with tbt.: new 
standard worked out by persons most knowkdge
abk about the process. 

National Coal Poli"' y Project 

A third and sonH.:what different mod
d of partnership is the N:itional Coal Policy Prnject 
[NCPP), organi:eJ by reprcsentativ<.?s of leading en· 
vironmental groups and the coal-producing and 
coal-using industries to resolve differences over en
vironmental regulations for mining and burning 
coal. In this case, the participants in the project had 
hem dissatisfied with the high costs and great un
certainties associated with extended legal, legisla
tive, and regulatory battles that frequently re-;ulted 
in rulings unsatisfactory to bath sides. Further, the 
lllng debys as the proceedings dragged on had re
duu.:d the llSC of co;i! in are;1s that suffered from en-
1.:rgy !1hunagcs. 

The Environmental Protection Agen
cv showed interest in the projcct but did not ;ic
t i ve l v partici pa tc. foundation gr an ts and con tribu
tion ~ from the industry representatives underwrote 
1r Herc, as in the previous example, the group took 
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field trips to the sites where complaints had arisen. 
In this case, the participants were representatives 
of industry, environmental groups, and Georgetown 
University as an independent third party. 

i\iter the field trips, the members 
S!'Cllt hundrcds of man-days in developing rules 
:rnd sr;rndards to satisfy both environmentalists and 
indu:-.try representatives. Both groups began to un
dcr~und and trust each other. 

As in the two previous examples, the 
pressures fur these initially adversarial groups to 
search for areas of agreement resulted from their ex
perience with the judicial process. As of this writ
ing, the NCPP has reached more than 200 agree
ments, to the satisfaction of both environmentalists 
;rnd industry representatives. \Vith joint industry 
and environmentalist backing, it has presented 
to Congress a number of significant amendments to 
the Clean Air Act. Representative Donald Pease 
(Democrat, Ohio) and Senator Carl Levin (Demo
crat, Michigan), with Senator William Roth (Repub
lican, Delaware) as cosponsor, have introduced two 
additional bills in Congress to formalize the NCPP 
process for the development of new regulations in a 
procedure C.'.llled "regulatory negotiation." 

Health Effects Institute 

The fourth and newest example of a 
partnership between business and government is 
the .Health Effects Institute, formed in December 
H;ko by the EPA and the automotive industry as an 
independent organization to do research on auto
mobile and truck emissions. The institute grew out 
of deep diffcrencef:> over air pollution regulations 
between the Environmental Protection Agency and 
the major auto makers. The industry had frequent
ly complained that government regulations were 
b:ised on unsound scientific evidence and were un
necessarily stringent and costly. 

The passage of the 1977 amendments 
to the ·clean Air Act heightened the animosity be
tween the EPA and the automobile industry. These 
amendments increased the responsibility of both 
manufacturers and the EPA to generate and evaluate 
additional hea1th data on auto emissions. Thus they 
served as an incentive to both parties to find 
a mechanism fur addressing some long-standing 
problems: 

Jnc{ficicncics. Unnecessary duplica
tion of substantial research costs and efforts by both 
public and private sectors. 

fJJC(JLiitics. Research requirements 
that place a burden on small manufacturers. 
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Lack of consistency and comparabil
ity. Use of inconsistent research methods that make 
cross-checking difficult. 

Luck of credibility. Public suspicion 
th:1t the contending parties skew data t0 serve their 
own interests. 

Poor use of scorce rescnrch facilities 
(mil pcrso:rn cl p I us odrnin istrn tive de] ays. Duplica
tion of research studies. 

The Health Effects Institute is headed 
by a thrcc-rncmbcr board of directors consisting of 
fbrvard Law School Professor Archibald Cox, chair· 
man, the former Watergate special prosecutor; Don· 
ald Kennedy, president of Stanford University; and 
William 0. Baker, chairman of Rockefeller Uni· 
versity. 

The directors oversee the institute's 
operations and, after consultation with government 
bodies and affected groups, appoint two scientific 
boards. 

One, the Health Research Board, de
termines the research to be performed and over
sees its implementation. This board, still being 
formed, will consist of six to nine eminent scien
tists selected to represent the diverse disciplines 
necessary to the institute's program. 

The second group, the five-member 
Health Review Board, examines research results for 
methodological integrity and substantiation of data 
and directs their immediate publication. The re
view board consists of highly respected experts on 
air health effects. 

The aim of the institute is to supply 
both the EPA and the industry with the best com
mon base that independent scientific investigation 
can provide for determining appropriate regulations. 
Cox describes the institute as "fiercely indepen
dent." Its structure was carefully devised to provide 
maximum protection for a set of scientific pro
cesses that will yield results whose integrity and 
quality will be above question. 

The formation of the institute brings 
to fruition the efforts of many government and in
dustry representatives to find a mechanism for im
proving research on health effects while reducing 
costs and government-industry friction. Representa
tives from the U.S. auto industry and from I7 im
porting companies have formally indicated their 
support of the institute. 

The institute began its first year (1981/ 
with $1 .million contributed by the EPA. The Rea
gan administration has recommended to Congress 
an EPA contribution of $3 million. Motor vehicle 
manufacturers arc expected to contribute an 
amount that is equal to or greater than that con
tributed by the EPA. 

I 
l 

I 
I 
l 



Charles Powers, executive director, 
estimates that the institute will have an annual 
budget of $10 million to $1 ~ million at maturity. 

This is by no means an exclusive 1ist 
1 .t organi::ations that have made progress in nonad
\'~·rsarial approaches to solving public policy issues. 
·i he Conser\'ation Foundation in \Vashington, D.C. 
h;:is been active in resolving conflict among corpo
rations, environmentalists, and the Environmental 
l'rotection Agency, Regional environmental media
tion activities now exist in New England, \Viscon
sin1 Colorado, and \Vashington State. An organi::a
ticin c1llc:d RE~,OLVE was launched in 1978 in 
Califomi.1 with $1 million in support from Atlantic 
Richfield Co. to mediate in energy matters such as 
power plant siting and the location of nuclear waste 
depositories. 

Governrnent's role 

All four models represent forms of 
partnership, either between business and govern
ment or among business, labor, environmentalists, 
,me! other special interest groups, and each takes 
care not to usurp the authority of government. In
deed, the groups recognize the fact that government 
has the authority to make the final ruling and to 
enforce that ruling. , 

In the partnerships these models rep
resent, government is clearly the final arbiter of the 
rule or standard. But dt the same time, the partner
~hips take advantage of the fact th:it the knowledge 
of the situations involved and the ability to identify 
;mJ interpret the relevant data does not exist with
in a goYcrnment agency or in the mind of a judge. 
R:ithcr, it rests with the principals involved-the 
representatives of business, labor, and special inter-
est groups. 

A glance at the history of business
government relations in the United States clarifies 
the importance of protecting the senior position of 
government in these partnerships. In 1933 1 Presi
dent Franklin Roosevelt signed the National Indus
trial Recovery Act, thereby creating hundreds of 
husiness-labor-governmcnt partnerships to develop 
;111d enforce controls pertaining to wages, prices, pro
duction, and working conditions. 

These so-called partnerships actually 
oper:Hcd as price and production cartels dominated 
by industry, with little or no participation by labor 
or government. Because government leadership to 
ensure a range of views was lacking1 the partner-
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ships failed to establish programs that couid deal 
with the social and economic problems involved. 
Further, in i935, the Supreme Court issued a unani
mous ruling against these partnerships because they 
represented an unconstitutional delegation of legis
lative power to tht: business groups involved. 

Conditions for a 
partnership 

It appears that working partnerships 
of the kinds I have described can be useful for all 
parties involved under the following four condi
tions: 

l A problem is clear and well defined. 
IFor example, OSHA issues a thousand complaints 
to unions and industry, or environmental regula
tions have stopped the use of coal during a serious 
energy shortage, or regulations conflict on the ap
plication of building insulation.) 

2 Each party sees an issue as a threat. 
3 No party will accept a delay. (Delays 

cause high legal fees, put off the resolution of prob
lems, and increase the chance that a judge will es
tablish a rule or standard that is unsatisfactory to 
all sides.) 

4 One or more government agencies 
with authority are available to serve as govern
ment representatives in the partnership. (In the ab
sence of such a government agency, no organization 
will exist to accept and enforce the ruling or stan
dard.) 

Several other conditions are favorable, 
if not necessary, to the success of these partner
ships: 

First, the constituencies on either side 
of an ·issue should be organized, well defined, and 
willing to participate; otherwise1 partnerships will 
have short lives. For example, because of the differ
ing positions in the business community with re
spect to the provisions of the 1977 amendments to 
the Clean Air Act, many parts of the legislation 
proved to be unsatisfactory to all parties that were 
involved. 

Second, the problem areas should be 
those where joint fact-finding has some chance of 
identifying cornn:ion ground, where all sides have 
room to compromise despite the problems1 complex
ity [the issue of abortion, for instance, is unlikely 
to be resolved under this format). 



Third, a reasonable balance of power 
should exist among the opposing groups. 

Fourth, the proceedings should allow 
~uffic:ient time to create a mood for cq1loration and 
compromise and a commitment to :1 set of opcrat
i;;g rules. 

Government action 

To make this procedure work, all 
sides have to change their behavior. Government 
managers need to bring about changes in the rcgu
larory process to encourage cooperative fact-finding 
and mutual exploration of problem-solving alterna
tives by those directly affected by regulations. 

Indeed, the Reagan administrotion 
m:iy be well advised to amend the role of the com
merce and/or labor departments to include maior 
responsibility for promoting and assisting permJ
nent organizations that would consist of business, 
Libor, and special interest groups and that would 
he directed toward the resolution of problems per
taining to government regulations. 

A favorable inter retation of the AJ
rninistrative roce ures Act by the Office ot Man

'Jgement and Budget (OMB) wou1d encourage in
'fUrm;il consultauon among government, business, 
;1niJ other interested parties betorc and during the 
rq:;ulatory comment period. Unfortunately, rn:my 
7:1 government who drah regulations believe incor-

~1
rl·c:t.ly that the Administrative.Procedures Act pro
hibits conversation with interested parties at any 
swge of the regulation development process. 

The president should push to have 
l!_1e Federal Advisory Committee Act substantially 
revised soon. 1 he act forbids any more than one -
meeting between government officials and repre
sentatives of business or other interesteJ. groups 

without a notice in the Federal Re,gister. The rneet
mg is open to the public, including the press, and 
minutes are taken to record the proceedings ior the 
public. 

In addition, OMB must authorize tl1c 
group meetings-a procedure that may take months. 
Clearly, the Fcder;il Advisory Committee Act ;is 

now \vrittcn seriously hinders the intormJ.l ex
changes that are ;i necessary pan of the uevclur
~nt o± reasonable regulations. 

OiYlB should draw up a pbn for 
fundamental reorientation of government employ
ees responsible for writing regulations. The first 
step could be to direct all executive Jepartmcnh to 
incorporate the views of affected parties at the e~n
liest stages of the regulatory process and to devote 
r heir efforts to developing a consensus among them. 
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Such an orientation would reflect the 
concept that 60/i'., of an ideal goal achieved this year 
is better than 90% achieved only after ten years 
of !itig,1tion. 

If theses changes arc to be achieved, 
head-; of government agencies will need to spend 
much more time v;orking with their regubtors and 
enforcers and rev-larding those \-vho act according 
to the new guidc:lines. This practice would mean a 
dramatic change from the present system of reward
ing those.: who minimize the risk of outside criticism 
by ;1voiding informal meetings with the ;iffected 
parties. 1 

·--------------------

Business contributions 

At the same time, it is also the re
sponsibility of business to contribute to the solu
tion of public problems before positions harden un
altera hly. To become more effective participants in 
the n:guLitory process, corporations must strength
en the capabilities of their internal staffs to antici
pate the development of public issues and to for
mulate solutions designed to cope with major social 
and economic problems. 

Representatives of government con
tribute the authority to make trade-offs where nec
essary among the interests of the parties involved, 
while representatives of business, labor, and special 
interest groups contribute the information and tech
nical skills on which thoughtful trade-offs must be 
based. 

Results of inaction 

Now that the Democrats and liberal 
Repuhl.icans have lost much of their strength, busi
ness has the opponuni ty to strike b;iek and attempt 
to dismantle the regulatory agencies. 

If this happens, millions will be out
r:1ged, and public interest groups will rebuild their 
strength through national programs that may recall 
the divisive Jctions of the r96os. Career civil ser
v;rnts in the rcgubtory ~1gcncies may decide to do 
h;ittlc with the new administration, even if the bat
tle tu frustrate or impede its programs has to be con
ducted underground. In either case, the adversarial 
relationships between government Jnd business 
could easily escalate to new and more destructive 
levels of combat. VVhilc this was going on, the 
United States cou1d continue its decline in produc· 



uvc :Jutput and its ability to compete in interna
tiu:Lil markets with the Japanese 1 West Germans, 
South Koreans 1 and other strong competitors. 

The creation of partnerships could 
rre\·cnt these destructive results. It seems ckar from 
die J'~Dgrcss so for th::it such partnerships can help 
vi!rcu the overlap, conflict, and inefficiency of the 
i'f"-·~ 1~nt regubtory maze. Indeed, many within busi
.ic ,s ~md guvernment believe that it is possible ro 
reJuee the cost and burden of government regula
rir,n substantially while maintaining a strong vis
dile commitment to the correction of environmen
. ~il pollution, energy shortages, unsafe products, and 
ur:healthy or unsafe working conditions. 

A decision on the part of business to 
huild partnerships \\'ith government docs not mean 
that business managers can suddenly cease to be 
:ictive business ;:idvocatcs in the government pro
ccssi indeed, the new regubtory agencies will con
tinue to make decisions on issues that involve high 
c~:ikes for business. Business managers will still need 
w be ;:ictive, knowledgeable advocates in the public 
rolicy process who get to know key government de
ci;.ion makers and provide them with information 
:rnd arguments early in the process, who build co
:ili rions to support business positions and make 
campaign contributions to legislators who support 
l•usiness positions, and who search for ways to de
\·clop grass roots support. 

Managers arc becoming aware that 
tli.·ir options decline sharply as an issue proceeds 
through the public policy process, beginning with 
•ht: form a ti on of public opinion and proceeding 
i h rough the development of options, the drafting 
11f legislative proposals, legislative debate, admin
:~uatiw rule making, and the setting of standards. 
The company that understands how these stages 
evolve and masters the strategies and tactics appro
i'riate to, and effective in, the various stages will 
u;h;rnce its own long-term prospects.0 

As a means of settling matters of per
"'na 1 and property rights, the adversary process has 
::1:1ior advantages. But it is a poor way to resolve 
!~overnment-business-labor disputes on .. ighly tech
nical issues involving health, safety, or pollution. 
The deficiencies of the court system to resolve com
pkx industrial problems become particularly clear 
in situations where the economic health of the 
United St:itcs depends on its ability to develop and 
pcrate productive businesses able to compete with 

~1r:1ilar businesses in other countries. 

f~',>t: 1eto01rncnt.L.1.tions were 
,.! '.1~~',_-J :n C(IDY<:l'-.lttOn with 

·h:.: KLllv anJ RtchJrJ Trorp 
" j i'·\. 

S. Kirk 0. Han,.,on, unpuh
li1...hed papn (Hoston~ Harvard 

l'iu'lmt'"S Sch11ol, I9So). 
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Regardless of whether Republicans or 
Democrats are in office, the United States will prob
ably never return to the nineteenth-century eco
nomic structure of competition among many small 
businesses that operate autonomously in the do
rnestic market without the control of government 
regulations. Shortages of resources and increasing 
intcnkpcndcnce among peoples and nations have 
rukLl out that pos~ibility. Within the new environ
ment, business managers clearly need to become 
positively involved in government processes. 

The problem-solving models described 
in this articJC arc based on a recognition that ex
p;rnding entitlements, the need to protect clean air 
and water, the need to improve workers' health and 
s~1fcty, anJ the need to ensure that products are safe 
all mean that the large publicly held corporation is 
not the autonomous manifestation of private prop
erty that it was in the sparsely populated, econom
ically independent United States of a century ago. 
Many foreign corporations came to this realization 
more than a decade ago and have now developed 
partnerships that are leading to strong gains in their 
international competitiveness and that have en
vironmental and health standards as high as or 
higher than those that exist in the United States. 

American business managers must 
demonstrate what they mean when they call for 
business-government partnerships. The declining 
standard of living in the United States indicates 
that there is little time to waste. Q 



RETHINKING REGULATION: 
NEGOTIATION AS AN ALTERNATIVE 

TO TRADITIONAL RULEJ\IAKING 

Several observers have recently proposed an alternative to 
the current system of notice-and-comment rulemaking under 
the Administrative Procedure Act (APA): 1 regulatory negotia
tion. The proposal responds to criticism that the regulatory 
process is slow, 2 cumbersome, 3 and excessively adversarial. 4 

Although formulations of the proposal have varied, 5 they share 

1 5 U.S.C. §§ 55r-706 (r976 & Supp. III r979). 
2 See Cramton, Causes and Cures of Administrative Delay, 58 A.B.A. J. 937 

(19;2). See generally 4 SENATE COMM. ON GOVERNMENTAL AFFAIRS, STUDY ON 
FEDERAL REGULATION PREPARED PuRSUANT TO S. RES. iI TO AUTHORIZE A STUDY 
OF THE Pl:RPOSE AND CURRENT EFFECTIVENESS OF CERTAIX FEDERAL AGENCIES, 
95th Cong., lSt Sess. i (1977) (average rulemaking by Consumer Product Safety 
Commission takes 16 months, average agency licensing proceeding 19 months, and 
average ratemaking 21 months); FORD FOUNDATION, NEW APPROACHES TO CONFLICT 
RESOLUTION 10-12 (I978); B. OWEN & R. BRAEUTJGAM, THE REGULATION GAME 
3-7 (1978); Greenspan, Economic Policy, in THE UNITED STATES IN THE 1980S, at 
33, 36-37 (P. Duignan & A. Rabushka eds. 1980); Weidenbaum, Government Power 
and Business Performance, in THE UNITED STATES I1' THE 1980s, supra, at 205, 
207-08; R. Darman, Government-Business Relations - . .\nd the Prospect for U.S. 
Competitiveness 8 (1980) (unpublished paper prepared for the Harvard University 
Conference on U.S. Competitiveness; on file in Harvard Law School Library). 

Delay may contribute to business' hesitance to invest in new technology. See, e.g., 
Greenspan, supra; Weidenbaum, supra; C. DeMuth. Domestic Regulation and Inter
national Competitiveness 17-19 (1980) (unpublished paper prepared for Harvard Uni
versity Conference on U.S. Competitiveness; on file in Harvard Law School Library). 

3 See generally Neustadt, The Administration's Regulatory Reform Program: An 
Overview, 32 AD. L. REv. 129 (1980); Panel Discussion. Improving the Administrative 

Frocess -Time,or a Neu: APA?, 32 AD. L. REv. 287 (1980). 
4 B. OWEN & R. BRAEUTIGAM, supra note 2, at 23-24; Darman & Lynn, The 

Business-Government Problem: Inherent Difficulties and Emerging Solutions, in BUSI
NESS AND PuBLIC POLICY 54-55 (J. Dunlop ed. 1980); Johnston, How to Be a Better 
Regulator, N.Y. Times, Mar. 22, r981, § 3 (Business), at 3; Reich, Regulation by 
Confrontation or Negotiation?, HARV. Bus. REV. May-June 1981, at 82-86; Yellin, 
High Technology and the Courts: Nuclear Power and the Need for Instit.utional 

Reform, 94 HARV. L. REV. 489, 505-08, 529-31, 546-49 (198r). 
5 See Stewart, The Reformation of .4merican Administrati·ve Law, 88 HARV. L. 

REv. 1667, 1790-802 (1975); Boyer, Alternatives to Administrative Trial-Type Hear
ings for Resolving Complex Scientific, Economic, and Social Issues, iI MICH. L. 
REV. III, 164-68 (1972); Darman & Lynn, supra note 4, at 6o-61; Reich, supra note 
4, at 34-35; Schuck, Litigation, Bargaining and Regulation, REG., July-Aug. 1979, 

at 26, 32-34. 
The most specific negotiation proposal is the Regulatory :!'Jegotiation Act, S. 3126, 

97th Cong., rst Sess., r26 CONG. REC. S13,021 (daily ed. Sept. 18, 1980), introduced 
by Senator Le\·in. Various provisions would grant funds to private "regulatory ne
gotiation commissions," id. §§ ro2-ro3; include on the commission "a balanced rep
resentation of the major affected interests in an area," including significant represen
tation for business and environmental groups, workers, consumers, local governments, 
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a common v1s10n of regulatory negotiation as an informal pro
cess of bargaining among groups affected by a proposed reg
ulation, which culminates in an agreement that becomes the 
basis for a rule. 

Negotiation can be applied to all types of administrative 
action - adjudication and rulemaking, formal and informal. 
Since negotiation already plays a role in both sorts of adjudi
cation, 6 this Note considers its potential application to rule
making only. Further, because most rulemaking is informal7 

and because the relatively relaxed procedural requirements of 
informal rulemaking leave room for experimentation, 8 this 
Note is concerned only with informal rulemaking. Part I de
scribes current informal rulemaking procedures and presents 
two proposals for the institutionalization of regulatory negoti
ation. Part If examines the claimed advantages of regulatory 
negotiation in both forms, and some of its practical problems. 
Finally, Part III studies two potential legal barriers to regu
latory negotiation: the nondelegation doctrine and the require
ments of judicial review, including the judicial prohibition of 
ex parte communications. 

I. THE Rl.ILEMAKING PROCESS 

A. Current Informal Rulemaking 

Traditional rulemaking lies toward the adversary end of 
a spectrum that ranges from purely adversary dispute reso-

and other "major interests ... [with} a significant contribution to make," id. § 2or(d), 
(e); allow agencies to send an observer to the commission, id. § 202; require agency 
comment on commission reports, although the reports would have no greater proce
dural status than other comments filed in response to proposed regulations under 
current laws, see id. § 203; allow a majority of commissioners to close meetings to 
the public, id. § zor(i); and exempt exchanges between agencies and commissions 
from prohibitions on ex parte communications, id. § 301(a). 

6 See Cramton, A Comment on Trial-Type Hearings in lv'uclear Power Plant Siting, 
58 VA. L. REv. 585, 594-9i (I9i2); Comment, Public Participation in Federal Ad
ministrative Proceedings, r20 U. PA. L. REV. j02, 789 n.587 (1972) (90% of FTC 
complaints during 196o's settled through negotiation); R. Melnick, Into the Regulatory 
Thicket: The Impact of Court Decisions on Federal Regulation of Air Pollution 
II8-25, 284-g5 (Nov. i979l (unpublished Ph.D. thesis in Harvard University Library) 
(negotiation used extensively in Clean Air Act enforcement). See generally Macintyre 
& Volhard, Intervention in Agency Adjudications, 58 VA. L. REv. 230 (1972). 

7 See I K. DAVIS, AD~!lNISTRATIVE LAW TREATISE § 6:8 (zd ed. 1978) (formal 
ruJemaking "is in process of disappearing"). 

8 Compare 5 l'.S.C. § 557(c), (d)(I)(A) (1976) (prohibiting ex parte contacts during 
formal rulemaking on penalty of banning communicator from proceeding and requiring 
findings and conclusions on all material issues) with pp. r885, 1887-88 infra (discussing 
qualified ban on ex parte communications for informal rulemaking and requirement 
of only a concise statement of basis and purpose). 
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lution techniques, like litigation, to methods relying solely on 
bargaining, like legislation. 9 Although APA procedures for 
informal rulemaking are flexible, 10 the statute assumes parties 
will participate in rulemaking through the characteristically 
adversarial techniques of formal argument and proof. Groups 
interested in a proposed regulation attempt to sway agency 
decisions by having representatives - lawyers, lobbyists, and 
others - submit \Vritten comments and occasionally argue the 
issue at hearings. 11 To the statute's skeletal provisions, courts 
have added requirements of oral hearings, cross-examination, 
and opportunity to rebut. 12 A vision of rulemaking as an 
adversary process has guided decisions establishing these re
quirements. 13 

Negotiation is not foreign to this process. 14 For example, 
the Environmental Protection Agency regularly bargains with 
affected parties. Before it publishes a proposed rule on a 
controversial issue, high EPA officials notify Congress, indus
try, environmentalists, and state and local officials. 15 Informal 
discussions with these groups may help resolve the contro
versy.16 It is not clear, however, how frequently such nego-

9 See Sander, Varieties of Dispute Processing, 70 F.R.D. III, II4-15 (1976). 
10 See pp. 1884-85 infra. 
11 5 U.S.C. § 553(c) (1976). 
12 See pp. 1884-85 infra. 
13 See, e.g., Home Box Office, Inc. v. FCC, 567 F.2d 9. 55 (D.C. Cir.) (per 

curiam), cert. denied, 434 U.S. 829 (1977); Portland Cement Ass'n v. Ruckelshaus, 
486 F.2d 375, 393-94 (D.C. Cir. 1973), cert. denied, 417 U.S. 921 (I9i4l-

14 The Occupational Safety and Health Administration adopts rules negotiated by 
advisory committees composed of representatives of labor, business, and the public. 
See 29 U.S.C. § 655 (1976); Kelman, Occupational Safety and Health Administration, 
in THE POLITICS OF REGULATIOl\' 236, 242-43 (J. Wilson ed. 1980). For examples 
of negoti:i.tion by other agencies, see Writers Guild of Am. v. American Broadcasting 
Co., 6o9 F.2d 355, 35g-60 (9th Cir. 1979) (FCC), cert. denied, IOI S. Ct. 85 (1980); 
Center for Auto Safety v. Cox, 580 F.zd 689 (D.C. Cir. 1978) (Federal Highway 
Administration); Marketing Assistance Program, Inc. v. Bergland, 562 F.2d 1305, 
1307 & n.3 (D.C. Cir. 1977) {Department of Agriculture); Moss v. CAB, 430 F.zd 
891 (D.C. Cir. 1970); Public Utils. Comm'n v. United States, 356 F.2d 236 (9th Cir.) 
(telephone ratemaking), cert. denied, 385 U.S. 816 (1966): Food Chem. News, Inc. 
v. Davis, 378 F. Supp. 1048 (D.D.C. 1974) (FDA); Spritzer, Uses of the Summary 
Power to Suspend Rates: An Examination of Federal Regulatory Agency Practices, 

rzo U. PA. L. REv. 39, 43 (1971) (utility ratemaking). 
15 Pedersen, Formal Records and Informal Rulemaking, 85 YALE L.J. 38, 57 

(1975). See also R. Melnick, supra note 6, at 152-53. 
16 Negotiation also enters EPA rulemaking during settlement discussions on suits 

challenging agency rules. Settlement discussions in a suit challenging rules issued 
under the Resource Conservation and Recovery Act of 1976, Pub. L. No. 94-580, 90 
Stat. 2795 (codified at 42 U.S.C. §§ 6901-6987 (1976)), included representatives from 
industry, agencies, and environmental groups. The negotiators reached agreement on 
several, though largely technical, "good government" issues. Telephone interview 

with Lisa Friedman, EPA attorney (Mar. 17, 1981). 
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tiation occurs. 17 And those negotiations that take place usually 
involve discussions between an agency and individual par
ties, 18 rather than the face-to-face negotiations among the par
ties themselves that characterize regulatory negotiation. 

B. RegulatoYy Negotiation Models 

Although rulemaking by negotiation might take many 
forms, 19 this Note suggests two models for purposes of anal
ysis. The models grow from the "interest representation" 
vision of the administrative process. This approach, conceived 
by Professor Stewart, 20 dismisses as unrealistic the traditional 
"transmission belt" view that agencies exist merely to imple
ment legislative intent. 21 In the interest representation model, 
agencies set rules by "the essentially legislative process of ad
justing the competing claims of various private interests af
fected by agency policy." 22 Regulatory negotiation is a type 
of interest representation. 23 In applying general legislative 
mandates to specific situations, it relies not on the opinions 
that appointed administrators have developed through an ad
versary process but on the views of those directly affected. If 
negotiators effectively represent all interests, negotiation 
should make the administrative process more democratic while 

17 See generally Reich, supra note 4, at 23-25, 29-31; Schuck, supra note 5, at 28. 
18 See, e.g., l\farketing Assistance Program. Inc. \'. Bergland, 562 ·F.2d 130$, 1307 

& n.3 (D.C. Cir. 1977); Schuck, supra note 5, at 28. 
19 See note 5 supra. As defined, regulatol)· negotiation is distinct from several 

methods that share some of its goals. These methods include interest group repre
sentation on agency boards, see, e.g., Economic Stabilization Act Amendments of 
19/I, § 204, Pub. L. :t'\o. 92-210, 85 Stat. 743 (reprinted as amended at 12 U.S.C. 
§ 1904 note (r976)) (boards composed of industry, labor, and public representatives 
help regulate wages and prices); 29 U.S.C. § 792(a) (r976J (board whose members 
include handicapped citizens sets and enforces guidelines for access by the handicapped 
to federal buildings); A, LEISERSON, ADMINISTRATIVE REGULATION'. ro7-08 (1942) 
(government boards composed of private sector representatives regulated many in
dustries during the Depression); Vaughn, State Air Pollution Control Boards: The 
Interest Group Model and the Lawyer's Role, 24 OKLA. L. REv. 25, 32-44 (r97r) 
(bargaining on state pollution control panels composed of representatives of industry, 
labor, and other state agencies), and self-regulation, see, e.g., P. HARTER, REGULA
TORY USE OF STANDARDS: THE IMPLICATIONS FOR STANDARDS WRITERS 4 (1979); 
Hamilton, The Role of ]'>'on-governmental Standards in the Development of Mandatory 
Federal Standards Affecting Safety or Health, 56 TEX. L. REV. 1329 (1978). 

20 Stewart, supra note 5. 
21 Id. at r681-S4. 
22 Id. at 1683 (footnote omitted). 
23 Stewart proposes two similar techniques: popular election of agency officials and 

selection of agency officials by interest groups. Like regulatol)· negotiation, these 
plans pro\ide that representatives of affected interests would bargain to set policy. 
Unlike negotiators, the representatives would serve as government officials and thus 
would wield state power. Id. at 1790-802. 
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enhancing regulatory efficiency. By inviting affected groups 
to negotiate rules, the agency would create a social microcosm, 
replicating the interest balancing process that underlies current 
rulemaking procedures. 

I. Agency Oversight Model. - Under the agency oversight 
model, an agency would initiate informal rulemaking by pub
lishing in the Federal Register not only a description of the 
topic, but also a general invitation to participate in negotia
tions. It would specifically invite affected groups and offer to 
assist participation by unorganized interests. From those re
sponding, it would select a manageable number, \vhile seeking 
representation for all interests with distinct viewpoints. The 
agency would then invite the representatives to a closed24 

bargaining session. Agency officials would not be present at 
this session. After the group reached agreement, 25 standard 
APA informal rulemaking procedures \Vould begin. The 
agency would publish the agreement as a proposed rule along 
with a statement of basis and purpose composed by the ne
gotiators. 26 Though more abbreviated than the explanation 
that currently accompanies proposed rules, the statement 
would summarize negotiators' arguments for the rule that 
emerged, opposing arguments, and the reasons the negotiators 
rejected them. The agency would then recein and respond to 
comments on the rules, as it does in current rulemaking. Al
though it would accord the negotiated agreement considerable 
weight, the agency would examine ane\v, and in light of the 
governing statute and its policies, the data, comments, and 
statement of basis and purpose; it would then reach an inde
pendent conclusion on the final rule. 

2. Agency Participation Mode!. - Under the agency par
ticipation model, the process would begin as in the agency 
oversight model, but the agency itself \vould participate in the 

24 Commentators argue that negotiators require privacy. When negotiations are 
public, the press may prejudice constituents before representatives can communicate 
with them. Privacy enables negotiators to explain deals directly to constituents, 
permitting appeals to a group's special concerns and differing characterizations of the 
costs and benefits of both sides' concessions. Publicity might harden initial positions 
or discourage compromising offers. See R. FISHER, PRINCIPLED NEGOTIATION: A 
WORKING GUIDE 142-47, 202 (1979); J. Dunlop, The Negotiations Alternative to 
Markets and Regulation 18-20 (1979) (unpublished paper on file in Han·ard Law 
School Library). 

25 If negotiators reached only partial agreement, the agency would fill in the gaps 
and publish the package as a proposed rule, For issues on which no agreement was 
reached, the agency would initiate notice-and-comment as though no negotiation had 
occurred, If no rule drew unanimous support, negotiators could release majority and 
dissenting rules, 

26 s U.S.C. § 553(b), (c) (1976). 
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negotiation. It would present to the negotiators its policies 
and its interpretation of the statute, and would respond to 
their suggestions. As one of the negotiators, the agency would 
have to agree to all bargains before they could be promulgated 
as rules. If the parties could not agree, notice-and-comment 
would begin as it does under the current system. If all agreed, 
however, the agency would publish the bargain as a proposed 
rule and then accept public comment. If the comments indi
cated that the session had omitted a distinct interest or ignored 
a possible solution, the agency would remedy the flaw and 
reconvene the negotiation. The agency would repeat the cycle 
until a rule emerged that dre\v no significant, novel comments. 

11. EVALUATING THE PROPOSAL 

A. Negotiation's Advantages o·ver Adversary Rulernaking 

I. Superior Substantive Outconies. - Negotiation would 
yield better rules than current informal rulemaking for several 
reasons. First, rulemaking involves polycentric problems -
conflicts in which the resolution of any part of a dispute affects 
that of all other parts, 27 \veaving a complex fabric that ad
versary proceedings cannot unravel. 28 A process that brings 
interested parties together to consider all parts of a dispute at 
once can better accommodate such an interaction of con
cerns. 29 Second, while the adversary system encourages "e!'
aggerated, inflexible posturing,'' 30 negotiation yields a prag
matic search for intermediate solutions. 31 Because negotiators 
learn other parties' economic and political constraints, they 
may realize the impracticability of their own bargaining posi-

27 See Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 353, 

394-95 (1978). 
28 Id. at 393-405. Couns ha\·e remedied such polycentric problems as segregated 

schools, prisons, and mental institutions, see L. Sargentich, Complex Enforcement 
22-43 (Mar. 1978) (unpublished paper on file in Harvard Law School Library). but 
such remedies generally require negotiation rather than a purely adversary process. 
See Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REv. 1281, 

1298-302 (1976); Fuller, supra note 2;, at 4or. 
29 See Fuller, supra nore 2i, at 4oo--0r. After learning of parties' \·iews through 

notice-and-comment, an agency might adopt its version of a compromise, but such a 
rule is less likely to solve polycentric problems than is a negotiated compromise. See 

id. 
30 Darman & Lynn, supra note 4, at 54. See also B. Own; & R. BRAEUTIGAM, 

supra note 2, at 4-7; Johnston, supra note 4; Yellin, supra note 4, at 546-49. 
31 See pp. r87g--80 infra. );egotiators also bluff and overstate their positions, but 

the pressure to compromise ultimately exposes exaggerations and produces moderate 

solutions. 
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tions3" and discover more common ground than they would as 
ad\·ersaries. 33 Negotiation exposes genuine preferences by 
forcing parties to rank their goals and trade lesser items for 
desiderata. 34 Finally, while lawyers and lobbyists - who by 
training and business interest thrive on disputes35 - run the 
adversary process, leaders of the affected groups - who are 
more interested in the outcome than the fight - would them
selves be the principals in the negotiation process. Because 
leaders generally have authority to bargain for and bind their 
groups, they may negotiate flexibly without constantly having 
to seek approval. 36 

2. Inaeased Post Hoc Acceptability. - The adversary 
process usually declares winners and losers and designates a 
"right" answer. 37 Thus, adversaries may see each other and 
the agency as enemies and grow alienated from the result. 38 

Negotiation, by contrast, fosters detente among participants 
and has few clear-cut losers. All suggest solutions and ulti
mately believe they have at least partly consented to the com
promise rule. Thus, parties to a negotiation identify with and 
defend the resulting agreement39 and are less likely to resist 
its enforcement or to challenge it in court, especially if the 
resulting rules are substantive improvements over those the 
adversary process would have generated. 

The oversight model is less likely to improve post hoc 
acceptability than is the participation model. This is so be
cause oversight model negotiators must guess whether the 
agency will approve their agreement and because the agency 

32 See Eisenberg, Private Ordering Through S egotiation: Dispute-Settlement and 
Rulemaking, 89 HARV. L. REV. 637, 658-60 (1976). 

33 Regulatory Negotiation: Joint Hearings Before the Select Comm. on Small 
Business and the Subcomm. on Oversight of Government Management of the Senate 
Comm. on Governmental Affairs, 96th Cong., 2d Sess. 12-14 \1980) [hereinafter cited 
as Hearings]; 126 CONG. REc. S13,025 (daily ed. Sept. 18, 1980) (report introduced 
by Sen. :'\'elson indicating participants in coal negotiations found many unexpected 
areas of agreement). 

34 See S. BREYER, REGULATION AND ITS REFORM 43-44 (forthcoming from Har
vard Uni\·ersity Press). Because an administrator is present at the participation model 
negotiation, however, these sessions may devolve into hearings, undercutting this 
advantage. 

35 See Reich, supra note 4, at 19-3r. See also B. Own; & R. BR..-\UETJGAM, 
supra note 1, at 4-7; Johnston, supra note 4. 

36 See Darman & Lynn, supra note 4, at 54-55. 
37 An agency using adversary rulemaking may choose compromise rules, but such 

solutions will be less likely to attract party support than will negotiated compromises. 
See Sander, supra note 9, at r20-2r. 

38 Cf. R. Darman, supra note 2, at 7-9 (identifying a "cycle of distrust" due to 
"excessive adversarialism"). See generally FORD fOl.'.:-;"DATIO:-;". supra note 2, at 8-12. 

39 See Hearings, supra note 33, at 99-lOO \statement of Kate C. Beardsley, Deputy 
Director, U.S. Regulatory Council); J. Dunlop, supra note 24. at 26. 
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may hesitate to approve solely on the recommendation of in
terested parties an agreement in which it played no part. In 
the participation model, parties may discuss proposals with 
agency representati\·es; as a result, the process is more likely 
to generate a rule acceptable to the agency. 40 

B. Hurdles to Successful JVegotation 

The claimed advantages of regulatory negotiation assume 
the presence of a number of favorable conditions. If these 
conditions are not present, negotiation will simply add a use
less layer to rulemaking. 

I. Adequate yet Manageable Representation. - Although 
complex issues ine\·itably affect many groups, negotiators must 
be few enough to keep the negotiation manageable. 41 On some 
issues, however, the number of distinct policy positions or 
interests42 may be unacceptably large, even though some 
groups may be willing to economize by joining forces. 43 To 

4
-0 In practice, it appears that both models will display these advantages. Partic

ipation model negotiation often occurs in ratemaking proceedings by means of settle
ment conferences. Court challenges to negotiated rates are rare, and ratemaking 
proceeds much more quickly when settlement is attempted than when hearings are 
used. See Morgan, Toward a Rei•ised Strategy for Ratemaking, 19;8 U. ILL. L.F. 
2 l, 43-44. Oversight model negotiations occurred in the .'\ ational Coal Policy Project. 
During its three years of operation, the nongovernment projed brought together 
environmentalists and leaders of labor and business in coal and related industries, all 
of whom participated as individuals rather than as group representatives. Participants 
reached agreement on more than 200 issues; 90 of these later formed the basis for 
environmental, safety, and other coal regulations, although the agreements were 
general and required additional development before their issuance as rules. Hearings, 
supra note 33, at II-r2 (statement of F. Murray, Project Director); 126 Co:-1G. REc. 
Sr3,024-26 (daily ed. Sept. 18, 1980). See generally Alexander, A Promising Try at 
Environmental Detentefor Caal, FORTUNE, Feb. r3, 1978, at 94-102. 

Other nations ha\·e successfully employed techniques similar to regulatory negoti
ation. See, e.g., E. VOGEL, JAPAN AS NUMBER ONE 7o--84, 87-<JO (r979); Vogel, 
Guided Free Enterprise in Japan. HARV. Bus. REV., May-June 1978, at r6r. 

41 See Darman & Lynn, supra note 4, at 60. 
42 Guaranteeing representation for each \'iewpoint will be crucial to satisfying the 

nondelegation doctrine, see p. 1883 infra, and meeting the requirements of informal 
rulemaking. see pp. 1886. 1888-89 infra. Requiring separate representation for each 
group with a distinct policy position may cause problems, because it permits groups 
to distinguish their positions solely to hold a seat at the bargaining table; it ensures, 
however, that negotiators will hear all novel proposals. Granting a representative to 
each distinct interest guards against loss of representation when positions shift during 
discussions. See Comment. supra note 6, at 131-34; cf FED. R. Crv. P. 24(a) 
(allowing intervention in a lawsuit by parties whose interests are not "adequately 
represented" by others). 

43 This may be especially true of groups with limited resources. Environmental 
groups have informally acknowledged certain groups as leaders in a single field, in 
order to develop expertise and avoid overlap. Telephone interview with Lisa Fried
man, EPA attorney (l\1ar. 17, 1981). 
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limit participants, the agency should require groups44 with a 
common vie\vpoint to choose a single representative. A further 
problem is that some interests may be insufficiently organized 
or too poor to participate. Because the administrative model 
that underlies regulatory negotiation presumes representation 
of all affected interests, 45 their absence would cast doubt on 
the legitimacy of an agreement. Therefore, the agency should 
either subsidize their involvement or provide an agency official 
to speak for them. 46 

2. Inducing Good Faith Negotiation. - Groups who ben
efit from the status quo or who believe notice-and-comment 
would treat them better than negotiation would rather obstruct 
than bargain. Agencies must thus devise incentives for good 
faith negotiation. 47 In the agency participation model, the 
agency negotiator and reviewing courts could look suspiciously 
at comments and challenges by parties showing bad faith. 48 

If negotiators failed to agree in the agency oversight model, 
they could send the agency the rule that drew widest support 
along with dissenters' reasons for opposition. The agency, in 
considering a final rule, could ignore bad faith dissents. 49 Such 
a process would make good faith negotiation the only road to 
regulatory influence and would persuade obstructionists to 
make concessions of their own so that they might extract 

44 Cf Comment, supra note 6, at 7or22, 805-06 (must ensure that chosen group 
speaks for its constituents). 

45 See p. 1874 supra. 
46 For proposals to subsidize participation by the poor in agency proceedings, see 

S. ifo, § 560, Regulatory Refonn Legislation: Hearings Before the Senate Comm. on 
Governmental Affairs, 96th Cong., 2d Sess. 668 (1979) (providing for subsidization of 
participation by underrepresented groups in agency proceedings and establishing cri
teria for the selection of those groups); R.R. I, § 591(a), 97th Cong., lSt Sess. (1981) 
(current version of S. 262); Gellhorn, Public Participation in Administrative Proceed
ings, 6r YALE L.J. 359, 396 (1972). This problem is not unique to negotiation; even 
in current rulemaking, an agency must consider all interests affected by agency action. 
See, e.g., Scenic Hudson Preservation Conference v. FPC, 354 F. 2d 608, 615-r7 (2d 
Cir. r965), cert. denied, 384 U.S. 941 (1966). See generally Stewart, supra note 5, at 
r 7 56-60. Similar problems have arisen for government consumer advocates. See, 
e.g., Murphy & Hoffman, Current Models for ImprO"ving Public Representation in the 
Administrative Process, 28 AD. L. REv. 391, 395-96 (1976). 

47 Good faith requires that the parties bargain with an "open mind and a sincere 
intention to reach an agreement," though it does not compel them to accept a given 
proposal. Sign & Pictorial Union v. NLRB, 419 F.2d i26, 731 (D.C. Cir. 1969) 
(labor negotiations); see :'.\'LRB v. Columbia Tribune Publishing Co., 495 F.2d 1384, 
1391 (8th Cir. 1974); H. Ross, SETTLED OUT OF COt'RT 150-51 (1970). 

48 See pp. 1883-84 infra; cf Chayes, supra note 28, at 1300 (judicial enforcement 
of good faith bargaining in complex litigation). 

49 See note 25 supra. 
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concessions from others. Finally, parties are likely to cooper
ate when they must maintain a long-term relationship. 50 

3. Appropriate Issues for Regulatory Negotiation. - The 
problems outlined above suggest that regulatory negotiation 
will encounter fewer difficulties on some issues than on others. 
For negotiation to be successful, the issue must be one around 
which interest groups capable of bargaining are already well 
developed. This ·will more likely be true when the costs and 
benefits of a regulation are narrowly concentrated on a few 
entities rather than spread over many individuals. 51 More
over, some very broad issues that require not a hammering 
out of details but a political choice between competing values 
will be better resolved by the legislature. 52 Finally, all-or
nothing issues on which compromise is impossible - such as 
the decision whether to have airbags in cars - are not ame
nable to negotiation. 

III. LEGAL LIMITS TO REGULATORY NEGOTIATION 

In addition to practical considerations, legal principles must 
guide the design of a regulatory negotiation system. The major 
legal limits53 on negotiation are those the nondelegation doc
trine imposes on private assumption of public authority and 
the requirements of judicial review under the APA, including 
the judicial prohibition of ex parte communications. 

A. Nondelegation Doctrine 

Because society is complex and the process of legislative 
compromise difficult, Congress can legislate only in genera.I, 
leaving agencies to resolve particulars. 54 But this delegation 

so See Eisenberg, supra note 32, at 675-n; Sander. supra note 9, at l20--2r. The 
agency could also hire professional mediators who could suggest compromises and 
narrow the issues. Mediators could also encourage the parties jointly to hire consul
tants to achieve agreement on the underlying data. See Fuller, l..fediation - Its 
Forms and Functions, 44 S. CAL. L. REV. 305, 312-39 (r971); cf. Spritzer, supra note 
14, at 91--92 (1971) (FPC uses these mediation techniques in ratemaking). 

51 See Wilson, The Politics of Regulation, in THE POLITICS OF REGULATIOX 357, 
366-7 2 (J. Wilson ed. 1980). 

52 See Boyer, supra note 5, at r 66. 
53 The Federal Advisory Committee Act, s U.S.C. app. l (19i6), might also 

provide an obstacle to regulatory negotiation. Because negotiation groups would 
constitute advisory committees, see id. § 3(2)(c), they would have to publish notice of 
each session and meet in public or make minutes of each session public. Id. §§ ro(b), 
(c), r r. Because these provisions restrict the flexibility and privacy of negotiation, 
amendment of the Act might be necessary. See, e.g., Food Chem. News, Inc. v. 
Davis, 3i8 F. Supp. 1048 (D.D.C. l974l. 

54 Panama Ref. Co. \". Ryan, 293 U.S. 388, 4zr (r935); see Currin v. \\.allace, 
306 U.S. l, 15 (1939); :'.kGowan, Congress, Courts, and Control of Delegated Power, 
ii COLUM. L. REv. rrr9, n27-30 (19n); Stewart, supra note 5, at 1695--96. 



r98r) NEGOTIATION r88r 

of authority has constitutional limits. Under the "contractar
ian" theory of democracy, laws derive their legitimacy from 
the consent of the governed. 55 Since members of Congress are 
elected, the governed can be said implicitly to approve the 
laws Congress passes. The actions of agency officials, by con
trast, do not rest on public approval, but gain legitimacy only 
through congressional enactments. 56 To ensure the legitimacy 
of administrative action, courts have demanded that Congress 
pass guidelines that provide agencies with meaningful stand
ards. 57 

Judicial scrutiny of congressional delegation intensifies 
when private groups replace presumably neutral agency offi
cials and gain power themselves. 58 For one thing, courts sus
pect that private representatives favor their supporters and 
thereby violate the due process rights of unrepresented indi
viduals. 59 More importantly, courts fear that delegation to 
private individuals may further attenuate voter control of gov
ernment; private representatives owe allegiance only to their 
supporters, \vhile administrators must account to the elected 
officials who appointed them. 60 Several decades ago, in Carter 
v. Carter Coal Co. ,61 the Supreme Court thwarted Congress' 
attempt to authorize a majority of coal producers and miners 
to set industry-wide wages and hours. Similarly, in Schechter 

55 See L. TRIBE, AMERICAN CONSTITUTIONAL LAW§ 5-17, at 286-88 (1978). 
56 ld.; see Industrial Union Dep't, AFL-CIO v. American Petroleum Inst., lOO S. 

Ct. 2844, 2885--86 (1980) (Rehnquist, J., concurring in the judgment) (The doctrine 
"ensures to the extent consistent with orderly governmental administration that im
portant choices of social policy are made by Congress, the branch of our government 
most responsive to the popular will."); United States v. Robel, 389 U.S. 258, 276 

(1967) (Brennan, J., concurring in the result); J. ELY, DEMOCRACY AND DISTRUST 
131-34 (1980). 

51 Opp Cotton Mills, Inc. v. Administrator, 312 U.S. u6, 144 (1941). 
58 The Court has called delegation to private groups "legislative delegation in its 

most obnoxious form; for it is not even delegation to an official or an official body, 
presumptively disinterested, but to private persons whose interests may be and often 
are adverse to the interests of others in the same business." Carter '" Carter Coal 
Co., 298 U.S. 238, 3rr (1936). 

59 Courts have seen the due process and nondelegation doctrines as closely related. 
See, e.g., id. at 31r. Compare Gibson v. Berryhill, 4II U.S. 564 (19n) (invalidating 
on due process grounds decision by state board, composed of independent optometrists, 
to revoke licenses of competitor corporate optometrists), with First Jersey Sec., Inc. 
v. Bergen, 605 F.2d 690 (3d. Cir. 1979) (upholding similar self-regulation of securities 
industry because regulated parties participated in licensing process and neutral gov
ernment board oversaw decisions), cert. denied, 100 S. Ct. 1020 (1980). See also Rite 
Aid Corp., .. Board of Pharmacy, 421 F. Supp. 1161, rr69-78 (D.N.J.) (three-judge 
panel), appeal dismissed, 430 U.S. 951 (19}il; \Vall v. American Optometric Ass'n, 
379 F. Supp. 175 (N.D. Ga.) (three-judge panel) (finding due process violation in 
industry disciplinary board because of economic self-interest of board members) ajf'd 
mem. sub nom. Wall v. Hardwick, 419 U.S. 888 (1974). 

60 See, e.g., Hetherington v. McHale, 458 Pa. 479, 329 A.2d 250 (1974). 
61 298 U.S. 238 (1936). 
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Poultry Corp. v. United States, 62 the Court invalidated a 
congressional plan to allow representative trade associations to 
set hours, wages, and other industry conditions. Despite the 
nondelegation doctrine's ebb since the high water mark of 
these cases, the doctrine itself, and the court's hostility to 
private exercise of public authority, survive to this day. 63 

When courts believe that private groups play only an ad
visory role - when, for example, the groups propose rules for 
a neutral agency's approval - they turn back delegation chal
lenges. In Sunshine Anthracite Coal Co. ·v. Adkins, 64 the 
Supreme Court upheld a congressional scheme permitting coal 
producers to propose minimum prices and other sales condi
tions to a public commission that could approve, disapprove, 
or modify them. More recently, the Third Circuit upheld 
against a delegation challenge a law permitting self-regulation 
of the securities market, because the Securities and Exchange 
Commission could disapprove rules so promulgated and could 
independently determine violations and penalties. 65 

62 295 U.S. 495 (1935). 
63 The Supreme Court has not held a statute invalid on nondelegation grounds 

since Schechter and has approved many broad delegations. See Plum Creek Lumber 
Co. v. Hutton, 608 F.2d I283, 1288 (9th Cir. 19i9). As a result, many believe the 
doctrine dead. See, e.g., FPC \'. New England Power Co., 415 U.S. 345, 352-53 
(1974) (Marshall, J., concurring). But the Court has intimated continued hostility to 
private delegations. See, e.g., United States v. Mazurie, 419 U.S. 544, 556-57 (1975) 
(permitting delegation to Indian tribes because they are "more than 'private, voluntary 
organizations"') (quoting United States\'. Mazurie, 487 F.2d 14, 19 (roth Cir. 1973)); 
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 150-51 (1963) (pre
suming that Congress did not intend that agricultural standards drafted by regulated 
parties, "not by impartial experts," would apply nationally). See also Industrial Union 
Dep't, AFL-CIO v. American Petroleum Inst., 100 S. Ct. 2844, 2885-86 (1980) 
(Rehnquist, J., concurring); AFL-CIO v. Kahn, 618 F.2d 784, 8II (D.C. Cir.) 
(MacKinnon, J., dissenting), cert. denied, 443 U.S. 915 (1979); R.H. Johnson & Co. 
v. SEC, 198 F.2d 690 (2d Cir.) (approving self-regulation of securities industry), cert. 
denied, 344 U.S. 855 (1952); J. ELY, supra note 56, at 131-34; Liebmann, Lawmaking 
by Private Groups, 51 IND. L.J 650 (1975); .McGowan, supra note 54, at II27-30; 
Wright, Beyond Discretionary Justice, 81 YALE L.J. 575, 582-86 (1972). 

State courts have exhibited similar delegation fears. See, e.g., Kenai Peninsula 
Borough v. Kenai Peninsula Educ. Ass'n. 572 P.2d 416 (Alaska 1977); State Bd. of 
Dry Cleaners v. Thrift-D-Lux Cleaners, 40 Cal. 2d 436, 254 P.2d 29 (1953); Mount 
Vernon Memorial Park v. Board of Funeral Directors & Embalmers of the Dep't of 
Consumer Affairs, 79 Cal. App. 3d 879, 145 Cal. Rptr. 275 (1978); Allen v. California 
Bd. of Bar Examiners, 25 Cal. App. 3d 1014, 102 Cal. Rptr. 368 (I9i2); Makowicz 
v. County of Macon, 68 Ill. App. 3d 322, 385 N.E.2d 917 (1979) (invalidating law 
giving authority to veterans' groups to disburse state funds); Fink v. Cole, 302 N. Y. 
216, 225, 97 N.E.2d 873, 876 (1951); Palmer Oil Corp. v. Phillips Petroleum Co., 
204 Okla. 543, 231 P.2d 997, appeal dismissed, 343 U.S. 390 (1952); Hetherington v. 
McHale, 458 Pa. 479, 329 A.2d 250 (1974) (im·alidating law giving authority to three 
private farm organizations to disburse state agricultural research funds). 

64 310 U.S. 381, 399 (1940). 
65 First Jersey Sec., Inc. v. Bergen, 605 F.2d 690, 69i-700 (3d Cir. I9i9), cert. 

denied, roo S. Ct. 1020 (1980). Like the First Jersey statute, the Schechter law gave 
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Under the literal requirements of this doctrine, negotiation 
\Vould have to stop short of granting de jure rulemaking au
thority to private groups. This limitation poses no problem 
for the participation model, for agency assent is a prerequisite 
to the model's agreements. The oversight model, though, is 
caught in a scissors - agency oversight must be sufficiently 
strict to calm nondelegation worries, yet sufficiently relaxed to 
make the negotiation meaningful. In practice, agency super
vision in the oversight model would probably satisfy courts. 
The agency would review all data de novo and would not 
defer to the negotiated rule if it conflicted substantially with 
the public interest. The model could further avoid delegation 
woes, while keeping the negotiation meaningful, by setting 
guidelines for negotiators - bounds within which the negoti
ated rule must fall. The setting of reasonably strict standards 
would provide as much agency oversight as review of negoti
ated results after the fact, because in both cases the agency 
would define the range of acceptable rules. 

Even if it involved a significant delegation, negotiation 
might nonetheless avoid nondelegation problems if all interests 
were effectively represented. 66 By replicating the process of 
pluralistic decision at the agency level, adequate representation 
vv·ould calm the fear that agencies will evade popular control 
and would thus satisfy the underlying concern of nondelegation 
cases, if not their precise holdings. 

B. Statutory and Judicially Imposed Requirements for 
Informal Rulemaking 

Challenges to negotiated rules would come either from un
happy negotiators or from parties excluded from the process. 
Both groups would face obstacles to their challenges. Courts 
might look suspiciously at suits by dissenting negotiators and 
require some special explanation for their inability to influence 
the negotiation. If absent groups declined an opportunity to 

prh·ate groups a merely advisory role. 295 U.S. at 521-22. But this did not save the 
statute, because the Court also invalidated the oversight provision as a delegation 
without sufficient standards. Id. at 53 7-42. The Court implied that it wou.ld have 
upheld the law if the oversight provision had stood, because that provision would 
have established a government official - not interested parties - as decisionmaker. 
Id. at 53 7. See also Amalgamated Meat Cutters & Butcher Workmen \'. Connally, 
337 F. Supp. i3i, 763 (D.D.C. 1971) (three-judge panel) (Leventhal, J.). 

66 Several courts have suggested the importance of balance in prh·ate groups 
exercising governmental authority, especially when considering due process challenges 
to delegation. See, e.g., Carter Coal, 298 U.S. at 3u; Potter v. New Jersey Supreme 
Court, 403 F. Supp. 1036 (DS.J. 1975) (upholding rule admitting to bar only grad
uates of law schools accredited by American Bar Association, in part since ABA is a 
broad-based representative group with "the highest traditions"), affd mem., 546 F.2d 
4r8 (3d Cir. 1976). 
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participate, courts would not receive their challenges kindly. 67 

Groups denied participation might have to show they were not 
effectively represented. 68 But when a challenge did arise, the 
negotiation would survive judicial scrutiny under the APA in 
its current form only if courts believed that negotiation fol
lowed the procedures they have imposed on informal rulemak
ing or that it addressed the concerns those procedures satisfy. 
An examination of these procedures and the concerns that 
underlie them is thus necessary for an understanding of 
whether courts will accept negotiation. 

1. Notice-and-Comment Rulemaking Requirements. - De
spite the apparent simplicity of the APA vision of informal 
rulemaking, 69 courts have added procedures that have made 
rulemaking significantly more formal. 70 One important re
quirement is that the agency construct a record containing all 
the facts on which the agency based its decision. 71 The 
agency's decision must result only from material in the record; 
the courts have required that ex parte communications72 be 
placed in the record and have reacted hostilely to agency use 
of nonrecord material.73 In addition, the agency must make 
the record complete early enough in the proceeding to allow 
interested parties to comment on, and thus test the strength 
of, relevant facts. 74 These requirements allow parties to com-

67 Stewart, Mechanisms of Environmental Regulatory Control and Decisionmaking 
and Their Relation to Innovation: The Present System and Potential Alternafrues 
(forthcoming in California Law Review). 

68 See note 42 supra. 
69 See p. 1875 supra. 
70 See DeLong, Informal Rulemaking and the Integration of Law and Policy, 65 

VA. L. REv. 257, 25g-72 (1979). 
71 United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 251-52 (2d Cir. 

r9nl; Industrial Union Dep't, AFL-CIO v. Hodgson, 499 F.2d 467, 475-76, 488 
(D.C. Cir. 1974); Portland Cement Ass'n v. Ruckleshaus, 486 F.2d 375, 393 & n.67 
(D.C. Cir. 1973), cert. denied, 4!7 U.S. 92r (1974). 

72 The APA defines an ex parte communication as "an oral or written communi
cation not on the public record with respect to which reasonable prior notice to all 
parties is not given." 5 U.S.C. § 55r(r4) (r976l; see pp. 1887-88 infra. 

73 See \VNCN Listeners Guild v. FCC, 6ro F.2d 838, 846-47 (D.C. Cir. 1979), 
cert. granted, 445 U.S. 914 (1980); United States Lines v. FMC, 584 F.2d 519, 533-
36 (D.C. Cir. 1978); Aqua Slide 'N' Dive Corp. v. Consumer Prod. Safety Comm'n, 
569 F.2d 83r, 838 (5th Cir. 19;8); Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 
375, 394, 401-02 (D.C. Cir. 1973), cert. denied, 4Ii U.S. 921 (1974); Wright, The 
Courts and the Rulemaking Process, 59 CORNELL L. REv. 375 (1974). In addition, 
courts may require that the record be in a coherent, usable form. E.g., Texas v. 
EPA, 499 F.2d 289, 297 (5th Cir. 1974), cert. denied, 427 U.S. 905 (1976); see Ethyl 
Corp. v. EPA, 541 F.2d l, 67-68 (D.C. Cir.), cert. denied, 426 U.S. 941 (1976); 
Wright, New Judicial Requisites for Informal Rulemaking, 29 AD. L. REv. 59, 6r-62 
( 1977). 

74 See WNCN Listeners Guild v. FCC, 610 F.2d 838, 846 <D.C. Cir. 1979), cert. 
granted, 445 U.S. 914 (1980); United States Lines \'. FMC, 584 F.2d 519, 533-36 
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ment fairly on all data, and provide the basis for intelligent 
review by the courts. 75 

In addition, the agency must explain its rule in a concise 
general statement of basis and purpose. 76 The statement 
"must identify the major issues, show the agency's reasoning 
on those issues, and establish that the agency has indeed iden
tified and taken a hard look at all the relevant factors." 77 It 
must set forth the data and test procedures used to investigate 
the issue78 and the assumptions employed when data is insuf
ficient. 79 The agency must demonstrate that it has seriously 
considered alternative rules and conducted a meaningful dia
logue with interested persons. 80 

Procedures that courts have devised for an adversary pro
cess, however, are not necessarily good evidence of what courts 
would require of regulatory negotiation. Therefore, if the two 
models of negotiation fail to satisfy these requirements, it is 
necessary to ask whether they comport with the rationale that 
underlies the requirements. 

2. The Record Requirement's Application to Negotiation. 
- The requirement of an adequate record may threaten the 
oversight model. If negotiations are private, a crucial part of 
the model's rulemaking will be unrecorded - namely, the data 
employed in negotiations, on which the agreement ·will be 
based. Although technically the oversight model does not meet 
the mandate for a complete public record, it might still satisfy 
the purposes behind the record requirement - guaranteeing 
that the court know enough about the issues to judge whether 
the agency acted arbitrarily and allowing public examination 
of the data. It might do so by requiring negotiators to release 
all data that would not damage the privacy of the negotiations, 
along with a summary of the discussions. Nevertheless, the 
data package might lack vital information, since the most 
important data could easily be the most sensitive. Courts 

(D.C. Cir. i978); Aqua Slide 'N' Dive Corp. v. Consumer Prod. Safety Comm'n, 569 
F.2d 83i, 838 (5th Cir. 1978). 

75 See United States Lines v. FMC, 584 F.2d 5i9, 533-36 (D.C. Cir. 1978); 
Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 394. 402 (D.C. Cir. 197.3), cert. 
denied, 417 U.S. 92i (1974). 

70 5 U.S.C. § 553(c) (1976). 
77 DeLong, supra note 70, at 270--71 (footnotes omitted); see United States v. Nova 

Scotia Food Prods. Corp., 568 F.2d 240, 252-53 (2d Cir. 19;7); Portland Cement 
Ass'n v. Ruckleshaus, 486 F.zd 375, 393-95 (D.C. Cir. i973), cert. denied, 417 U.S. 
92i (i974); Automotive Parts & Accessories Ass'n \'. Boyd, 407 F.2d 330, 338 (D.C. 
Cir. i968). 

78 Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 394, 401--02 (D.C. Cir. 
1973), cert. denied, 4li U.S. 921 (1974). 

79 See id. at 393, 400. 
80 See Wright, The Courts and the Rulemaking Process, supra note ;3, at 38L 
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would thus lack sufficient information to judge agency deci
sions. 

A preferable solution would have courts examine the record 
in camera. Of the record requirement's two purposes - ed
ucating the court sufficiently about the issue to allow intelligent 
review and permitting public scrutiny of the record - this 
solution clearly satisfies the first, since the court would view 
all relevant data. Meeting the second \vould be more difficult. 
Courts might feel uneasy about a decision based on a record 
that had never been tested in public, fearing that some groups 
may have unfairly influenced the decision. 81 But if the nego
tiation included representatives of all interests, courts could 
believe that the process would simulate public scrutiny and 
thus be acceptable. 

3. The Statement of Basis and Purpose. - Both models 
fail to satisfy the literal requirements courts have established 
for the statement of basis and purpose. 82 The presentation of 
negotiators' reasoning process is impossible; the give-and-take 
of a negotiation yields agreements based as much on horse
trading and bargaining skill as on expert analysis. 83 To impute 
reasoned logic to a negotiated settlement is to rewrite history. 

Negotiation \Vil! thus have to comply with the purposes of 
the statement. One of these purposes is to ensure that the 
agency gave fair consideration to all interests. In Moss v. 
CAB, the CAB held private, informal meetings with airlines. 84 

The District of Columbia Circuit rejected the resulting fare 
structure, in part because the agency had considered only the 
carriers' interests. 85 Dicta in Moss and later cases indicate 
that the technique might have passed muster had the agency 
included consumer and other representatives in its meetings. 86 

To satisfy this concern for balanced participation, negoti
ators should compose a statement of basis and purpose sum-

81 
See Action for Children's Television v. FCC, 564 F.2d 458, 4i7 (D.C. Cir. 

r977) (approving informal contacts because they did not materially influence the action 
ultimately taken); Moss v. CAB, 430 F.2d 89r rD.C. Cir. r9701. 

82 See pp. r884-85 supra. 
83 

Cf. Citizens Ass'n of Georgetown v. Zoning Comm'n of D.C., 4i7 F.2d 402, 
409 n.28 (D.C. Cir. I9i3) (noting the difficulty in discerning reasons for a decision by 
a quasi-Jegislati\'e zoning commission). 

84 430 F.2d 89l, 894-g5 (D.C. Cir. r970). 
85 Id. at 900-02. 
86 

Jd. at 900; see Writers Guild of Am. \'. American Broadcasting Co., 609 F.2d 
355, 35g-60, 364-66 19th Cir. r979) (approving prirnte "jawboning" of industry 
because agency understood situation better than court), cert. denied, IOI S. Ct. 85 
(r980); Action for Children's TeleYision \', FCC, 564 F.2d 458, 476 (D.C. Cir. I977l; 
Consolidated Edison Co. v. FPC, 5r2 F.2d r332, r341-42 (D.C. Cir. I9i5) (approving 
agency order while noting no private bargaining with particular interests). 
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marizing the arguments and facts supporting the negotiated 
rule. 87 Like a legislative history and preamble, 88 the outline 
would trace the rule's development and the arguments for and 
against it. These efforts might not satisfy reviewing courts, 
which lack the agency's expertise and may be unsure of the 
rule's implications. This uncertainty would prevent them fro.m 
determining whether the rule is consistent with other rules and 
·with the authorizing statute. 89 Looking for the logic that gen
uinely motivated the choice, a court might dismiss the com
promise statement as merely a post hoc rationalization. 90 Yet 
a properly drawn statement could meet the concerns that rep
resentation be balanced and that all views be adequately con
sidered. 

The agency might also accomplish the goals of a statement 
of basis and purpose by holding an abbreviated notice-and
comment proceeding, specifying before the negotiation a spec
trum of acceptable rules91 and justifying this range in a state
ment of basis and purpose. In the oversight model, the ne
gotiating agency would announce the range beforehand and 
not accept an agreement that exceeded it; in the participation 
model, the agency would employ its veto power to keep the 
agreement within the range. If the range were sufficiently 
narrO\v to be within the agency's nonarbitrary discretion, 
courts vmuld view· it as the equivalent of a rule; the agency 
would simply be announcing the options it finds acceptable 
before choosing one as the best. Yet the spectrum would have 
to be broad enough to leave room for flexible negotiation. In 
addition, the setting of acceptable guidelines might be costly 
and time consuming for the agency, because it would require 
a brief notice-and-comment period before negotiations began. 
These disadvantages might undercut support for, and dissuade 
agencies from experimenting with, negotiation. 

4. The Ban on Ex Parte Communications. - Courts have 
limited private contacts between agency officials and affected 
groups. Such contacts are undesirable because they escape the 
scrutiny of adversarial testing and include information impor-

B7 See p. 1885 supra. 
88 But cf. J. ELY, supra note 56, at 16-18 (noting limited utility of legislative 

histories). 
89 Cf. Citizens Ass'n of Georgetown v. Zoning Comm'n of D.C., 477 F.2d 402, 

408-09 (D.C. Cir. I9i3) (requiring reasons for decision despite difficulty of determining 
them for a quasi-legislative zoning commission). 

90 See Weyerhaeuser Co. v. Costle, 590 F.2d ron, 1030 (D.C. Cir. 1978); Balti
more & Ohio Chicago Terminal R.R. v. United States, 583 F.2d 678, 687-88 (3d Cir. 
19;8), cert. denied, 440 U.S. 968 (1979). 

91 See p. 1883 supra. This proposal would operate only in situations allowing for 
a gradation of alternatives. 
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tant to the agency's decision that is kept from reviewing 
courts. 92 In Home Box Office, Inc. v. FCC ,93 the FCC com
municated extensively on an ex parte basis with numerous 
parties to a cable television rulemaking. 94 Because the Com
mission kept this information secret, the District of Columbia 
Circuit held, "[T]he elaborate public discussion in these dock
ets ... [was] a sham." 95 The court banned ex parte contacts 
during rulemaking and required that a summary of any contact 
that occurred despite the ban be made public. 96 

Another panel of the District of Columbia Circuit has ques
tioned the Home Box Office holding. In Action for Children's 
Television v. FCC, 97 the court limited the application of the 
ban to situations in which private groups are competing "for 
a specific valuable privilege";98 however, neither Action for 
Children's Television nor any subsequent case has overruled 
Home Box Office. 99 A reasonable assumption is that records 
of all ex parte contacts the agency receives after issuing its 
notice of proposed rulemaking must be placed in the public 
record. 100 

The rule against ex parte communications poses substantial 
problems for the participation model; if negotiations are secret, 
agency participation arguably involves ex parte communica
tions. The model could survive the rule, however, in either 
of two ways. First, courts could eliminate the ban. Because 
the doctrine is still unsettled, this is a possibility; though not 
a strong one. Second, courts might accept a procedural ana
logue that satisfies the function of the ex parte ban. In notice
and-comment rulemaking, the ex parte ban guarantees public 
scrutiny of all data. Negotiation accomplishes this goal 
through participants' critical examination of other parties' data; 
it will simulate thorough public scrutiny only if all interests 

92 Home Box Office, Inc. v. FCC, 567 F.2d 9, 55-57 (D.C. Cir.), cert. denied, 
434 U.S. 829 (1977); see Note, Ex Parte Contacts Under the Constitution and the 
Administrative Procedure Act, 80 COLUM. L. REV. 379, 380-81 (1980). 

93 567 F.2d 9 (D.C. Cir.), cert. denied, 434 U.S. 829 (1977). 
94 The Commission's list of ex parte communications during the proceeding was 

60 pages long and included discussions with broadcasters, members of Congress, trade 
journalists, and performing art group representatives. Id. at 52-53 & nn. 108, 109. 

95 Id. at 54. 
96 Id. at 57. 
97 564 F.2d 458 (D.C. Cir. 1977). 
98 Id. at 4n-78. 
99 See id. at 474; National Small Shipments Traffic Conference, Inc. v. ICC, 590 

F.2d 345 1 350 (D.C. Cir. 1978); United States Lines, Inc. v. FMC, 584 F.2d 519, 
539-40 (D.C. Cir. r978); cf Association of Nat'! Advertisers v. FTC, 62i F.2d n51, 
II69 n.40 (D.C. Cir. 1979) (noting confusion in law), cert. denied, 100 S. Ct. 301I 
(1980). 

100 Seel C.F.R. § 305.n-3 (1980); r K. DAVJS, supra note 7, § 6:r8. 
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are represented. The following process will ensure full repre
sentation: Upon promulgation of a rule, an absent party, by 
examining the statement of basis and purposes, would decide 
if its interest had been adequately represented. If it decided 
in the negative, the party would petition to be represented at 
a reconvened session. If the agency refused, a reviewing court 
would scrutinize the statement to determine whether the party 
had made a colorable showing of lack of representation. If it 
had, the court would inspect a transcript of the session in 
camera or would require that a summary be made available 
to the party. The court would determine from this information 
whether the party had a spokesman at the bargaining table. 
If it did, the challenge would be dismissed. If it did not, the 
court would order the party admitted to the reconvened ses
sion. In this way the purposes of the ex parte ban would be 
met, while publicity would be kept to a minimum and the 
selection of negotiators would be open to judicial scrutiny. 

The oversight model would fare better under the rule 
against ex parte communications for t\vo reasons. 101 First, 
although the ban forbids agency officials to receive private 
communications, it appears to allow them to speak to the 
parties on an ex parte basis. 102 Thus, the agency could stim
ulate bargaining by notifying the parties of the issue and rules 
the agency is considering, summoning them to a session, and 
suggesting areas of compromise. The agency's expertise would 
permit it to offer \vise suggestions that might prod negotiators 
to agree. Second, Home Box Office prevents private commu
nications only with officials "involved in the decisional pro
cess." 103 Agency mediators could therefore participate fully in 
negotiations if a "Chinese wall" divided them from rulemak
ers. 104 The Chinese wall would prevent them from commu-

101 A third possible reason is illusory. The ban only operates after the issuance of 
a notice of proposed rulemaking. Home Box Office, 56i F.2d at 57; see r C.F.R. 
§ 305. n-3(2). But the prohibition does apply to prenotice communications that 
"form[) the basis for agency action." Home Box Office, 5v7 F.2d at 57. Thus, 
although negotiation would take place before the notice-and-comment period, it would 
contribute heavily to the final rule and would not come within this exception. How
ever, since the ban covers only the notice-and-comment period, it does not prevent 
ex parte discussions during settlement negotiations for suits challenging rules. These 
negotiations must wait for the promulgation of a final rule, but may still play a role 
in a rule's development. 

101 See Home Box Office, 56i F.2d at 5i ("information gathered ex parte from the 
public ... will have to be disclosed''). 

103 ld. at Si· 
10• Cf. Morgan, Toward a Revised Strategy for Ratemaking, 1978 U. ILL. L.F. 

21, ; 4-7 5 (proposing Chinese wall in agency adjudicationl. Ex parte contacts between 
mediators and the rest of the staff might be permissible, as long as they did not 
transmit relevant information and did not involve bad faith efforts to circumvent the 
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nicating what they learned in these negotiations to those 
involved in the decision. 105 

The oversight proposal might tread on the ex parte prohi
bition if courts viewed the agreement itself as an ex parte 
communication. Although the agreement would become pub
lic, its significance to the agency might exceed its public sig
nificance; in other words, the agency would accept the agree
ment not on its merits but simply because all affected groups 
had agreed. To block this back door influence, the agency 
could publicize the special status of the agreement. allowing 
other parties to criticize it, for example, as the product of an 
unbalanced negotiation. 

IV. CONCLUSION 

Regulatory negotiation faces major legal problems. Al
though it would probably survive nondelegation challenges, 
the procedural strictures that reviewing courts have imposed 
may strangle negotiation. Three possible solutions exist. First, 
negotiation might be made public. This would satisfy review
ing courts, because the record and reasons for the decision 
would be open to public scrutiny. Although the glare of pub
licity might \Vilt negotiations, open negotiations might succeed 
on technical and noncontroversial issues. Second, standards 
could limit negotiators' discretion. By means of a brief, infor
mal rulemaking process, the agency could define a range of 
acceptable rules, supported by a record and statement of basis 
and purpose. Negotiators would then settle on a rule within 
the range. If the range were no broader than the spectrum of 
rules a reviewing court would find to be within the agency's 
nonarbitrary discretion, the procedure would survive. Of 
course, the initial rulemaking and the narrowed scope of ne
gotiation would limit the value of negotiation. 

As a preferable solution, courts could devise a new set of 
procedural safeguards for negotiation. Because the current 
safeguards arose in an environment of adversary rulemaking, 
they may be inappropriate for regulatory negotiation. In de
signing the safeguards, courts would balance negotiators' need 
for privacy against the fear that representatives might co-opt 
the agency at the expense of unrepresented groups. Such safe-

Home Box Office doctrine. See Hercules, Inc. v. EPA, 598 F.2d 9r, 123-28 (D.C. 
Cir. I9i8). 

105 Such an arrangement would \'iolate the doctrine if mediators used their knowl
edge of agency policy to influence the negotiations. To avoid doing so, agency 
mediators should use only public data obtained through discover)' and should function 
only as intermediaries, not as ad\·ocates of agency views. 
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guards might include scrutiny of the choice of negotiators to 
ensure balance and effective representation of constituents. 
Courts could demand that the agency review the agreement 
and justify its approval with a statement of basis and purpose. 

Regulatory negotiation risks both exclusion of unorganized or 
marginally affected interest groups and failure to agree. But 
if these problems can be overcome, it can provide the tradi
tional advantages negotiation offers over trials. Regulatory 
negotiation allows for multilateral debate, encourages parties 
to cooperate flexibly, allows them to trade unimportant pro
visions for those they value, and involves them in the deci
sionmaking process, thus improving chances for acceptance of 
the resulting rules. If, given these advantages, courts are 
willing to relax judicially imposed procedural requirements, 
regulatory negotiation may offer an opportunity to improve 
our slow, expensive, and ineffective system of regulation. 


