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THE WHITE HOUSE 

WASHINGTON 

TO: John Roberts 

FROM: Richard A. Haus~ 

12/17/84 

Deputy Counsel to the President 

FYI: x 

COMMENT: 

ACTION: 



TELEPHONE 

(301) 654·1438 

HERMINE HERTA MEYER 
ATTORNEY AT LAW 

November 27, 1984 4701 WILLARD Ave. 
CHEVY CHASE. MD 20815 

1 ...rs. Faith ?. • Wi ttle sey 
Assis tar ... ~- t·J the President 
~~- son 

H€ffJSE 
West Wing, second floor 
~.:ashingtony D.C,. 20500 

Dear Nrs.Wittlesey: 

Re: Civil Rights 
under the u.s.constitution 

I hope you received my letter of October 24, 1984. 

rt::eanw:'.:ile, those of us who had hoped for the re-election of 
?resident :S.eaga...11 have seen our hopes :fulfilled beyond expectations, 

-:hough it is certainly regrettable that the -,roters did not also 
give the President a republican Congress. 

I ar:-. s-v..re that ymJ. are familiar ·with t1:1e newspaper articles 
which tried to explain, or explain away, President Regan's victory. 
I found one remark noticeable because it appeared in the Washing­
ton Post in a column written by R.Emmett Tyrell, Jr., entitled, 
"The Old Left Lost" (Nov.12, A-19). He pointed out: 

"It is not that the American people are against 
welfare a_n..d civil rights, for iilstance. It is that 
the .A.merican people feel they have gone as far as 
they can with goverri~rnent solutions to these prob­
lems,. They oppose an;:r more social engineering. They 
are against affirmative action. 11 

I ha_9pen to lrnow from personal experience that many people 
for a lor-a tine have been tired of ureferential laws for so-called 
11minori tiesn sailing u_n..der the misnomer of 11ci vil rights. 11 But 
they have been afraid of speaking up for fear of being accused of 
11 racism." 

However, there are now so many "minorities" entitled to pre­
ferential rights by the grace of Congress a.n..d the federal courts 
that together they probably fo:rmthe majority of the population. The 
only ones left out seem to be white males. May be the President 
ought to prevail upon Congress to include this last "disadva"'ltaged'f 
group and extend preferential rights to 100% of the population. We 
might then finally begin to remember the Constitution a.n..d return 
the legislation respecting civil rights to the States ~n1ere it 
belongs. 

To be sure, a.11y such suggestion by President Reagan would 
cause an outcry from those who did n o t vote for him a.~d, as 
they have in the past, they will accuse him of tampering with the 
Constitution. But if President Reagan has departed from the Con-
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0 -1...: o::.. he did so b}· support:.::..c; Con('7ess the federal COiJ .. rts 
tJ::..eir a...."lti-cor .. sti tutional r-0..linss ~ quite obviQusly in the be­

lief that the powers which these bodies have been exercising in 
... ::~:e n::?..:::e o~ "civil rights" were given to then by the Consti-'cution. 

T'ne truth is that they were not. The :povrers to legislate with 
respect to civil rights which Congress has assumed are those con­
tained in the first version of the Fourteenth )un.e11dment which could 
not nas s the House, 1·:ras never debated in the Senate a...11d has never 
1~.ee~_,- .,...at.:~.:: ea."' b-r an-· <:::\..1.....,..1..e ~ _ ... ""' ..:..J.. ..1... ;y .:;- ...,, vc. v • 

If President Reagan really wov..ld. undertake to revive t'.:le Con­
s-ti tution, how ccu.ld any one seriously fi::..d fault with him, since 

has mrorn that he will to the best of ~:is ability "preserve, pro­
tect and defend the Consti tu:tion of the United States," as required 
by Art.II, Sec.1, clause 7 of this Constitution. But in order to be 
able to be faithful to his oath with respect to civil rights, he 
would have to know what these rights really are which the Four­
tee:J.th .A.c"!lendment was adopted to protect. 

I am in a very good position to tell you for the reason that, 
when serving in the Department of Justice, I was asked by the then 
Deputy Attorney General, }Ir.Joseph ~. Sneed (now U.S.Circuit Judge) 
to na~:e a stv.dy of the Fourteenth Arr:.endment, because there had 
never before been a legal s~udy of that inportant _Amendment. All 
books t:!:".:.en i::.:. exister:.ce had been ·written by political scientists. 
l·!Jr study la.ter was published as a book e::.1ti tled, "The History and 
Mea.~ing of the Fourteenth Amendment. Judicial Erosion of the Con­
stitution through the Hisuse o:f the Fourteenth Amendment" (Mew 
Yo:ck 1977). It co:r.:.tains a.n extensive discussior~ of the civil rights 
intended to be protected bv the FourteeLth ;..I.lencment. A concise 
excerpt thereof- is included in Part I of my discussions of tl:.e Con­
stitutional Problems connected with the Status of the Judiciary 
and the Incorporation Doctrine, with the Exclusionary Rule and 
lri th the Writ of Habeas Corpus, published in the Appendix of 
"Federalism and the Federal Judiciary,n. a U.S.Senate Publication 
(S.Rrg.98-749) at pp. 588-608, 628-629. 

. 
Very briefly: The expression civil rights goes back to the 

Confederation where it was used in distinction from nolitical 
rights. ld'ter the States had entered into a League of Friendship, 
they could no longer treat citizens from a sister state as aliens. 
Therefore they agreed that each State would grant to a citizen from 
a sister state coming temporarily into the state the same civil 
rights as that state granted to its own citizens. This appeared in 
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Article IV of the Articles of Confederation under the na~e 
-·· ~·::011 fn·.ero:···'.,~r'J' U""""'llv +1'\e r·ia~ .. -: . .i...,.,, :c:d·,.-,ess ""'o t_ .. C w \~ U......-..<--..i.O ).,.;~- "' v._.... -i- 0 J.- v vv ... ""J;.,.;_.;...1. ' v 
contra~cts and have them enforced, o·wn and dispose of 

}?ro:perty, su.e in the courts of the S~ate) and "irn:r:i.unitiestt 
(r:e8.11Lvig the rigl:t to be free of taxes, :pe::al ties and other 
bv..rdens ·which the citizens of the State 1·;ere not subject to),. 
?olitical rights could only be acquired with residence for a 
pe:-iod prescribed by the laws of the adopted State, at wt.ich 
time a citizen from a sister state became a citizen of the 
8.dopted state without naturalization. 

The provisions of Art.IV of the Articles of Confederation 
S'J.bst8.11tiall:;.- 'bec2!:1e P..rt.IV, Sec.2, clause 1 of the U.S.Consti­
tution .. 

Negroes did not benefit from these nrovisions because in no 
State, ·with the exception of r·ii:ai.....D.e, did they enjoy the sane civil 
ar~d poli t'.2..cal rights as whites. Therefore the states did not :C:.ave 
to recognize them as citizens from a sister state. 

After the adoption of the Thirteenth Anendment, a majority in 
Congress took the position that the state laws imposing disadvan­
tages on Negroes were badges of slavery, and that the Thirteenth 
.Amendment had given Congress authority to enact a civil rights law 
which would assure to Uegroes the same civil rights as whites had. 
This becar:.1e t~1e Civil Rights :Bill of 1866. :?resident Andrew John­
son found that it wc..s 1.illconsti tuti.onal beca:v..se it invaded the re­
tained rights of the States, and therefore he vetoed it. Congress 
passed it over the President's veto. However, the serious doubts 
in the constitutionality of the Civil Rights Law of 1866 never 
subsided. Therefore, Congress decided to adopt a constitutional 
ai:1end!:'.ent for the nrotection of the civil riRhts act. A first 
version debated in- tl1e House was designed to -give Congress full 
power to legislate with respect to civil rights and practically a..ny 
other laws w-11ic~: Congress cared to enact for the protection o:f per­
sons in the States. Tb.is proposal could not pass the Hou..se, wat:; 
never debated in the Senate, and was not ratified py any State. 
Rep. Hotchkiss of New York expressed what the majority of the 
House felt~ when he said: "I am unwilling that Congress shall have 
that pm·rnr." (Cong.Globe, 39th Cong., 1st Sess. 1095). The second 
version became the first section of the Fourteenth limend.ment. It 
gave Congress no new legislative powers. Particularly, it did not 
take from the States the power to legislate respecting civil 
rights • .As interpreted correctly by the Su.pretle Court in the 
Slaughter-House Cases, 83 U.S.(16 Wall.) 36, 76-78 (1873), the 
great mass of privileges and i!"'..mt!..i.~ities embracing nearly every 
civil right belong tb the citizens of the States as such and are 
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-'.-:o the te t:;overnr1ent for security :;J!'Otection. Jmd e.s 
cified by the Su-:Jreme Court in a m.1.m.ber of other cases decided 
about the same time, the Fourteenth .Amendment only prohibits 
:Jtates fron denying certain rights. l'.!ld 11·w"1.til sone State ac­

tion ••• has been taken, adverse to the rights of citizens sour;ht 
tc oe rrotected b:y the Fourteenth J\.IDend:L!le::it, no legislation of the 
united States under said amendment, nor any other proceeding under 
such legislation, can be called into activity." Civil Ri,g:hts Cases, 
109 U.S.3, 13 (1883). The sponsors of the Fo·CJ'teenth Amendment 
origin.ally intended to include voting rigllts, but had to refrain 
fro:n it when it became clear that the Northern States would. not have 
r2.tified it. Wher..:. later the Warren court r:J.isv.sed the Fourteenth 
.. :'.:..::.e:id:::ent to de:pri ve the States of their indisputable right to 

::;islate respectinG vote!' qualifications and apportionnent of their 
own legislatures, it could not even pretend to have acted in good 
fa~~h, ?~c~use ~us~~ce Ra~lan p:inted.large.p?rtions of t~e l~gis­
l2~ive rrisvory in nis various dissenting opL~ions from which it 
appeared without any possible doubt that voting rights could not be 
included because of the threat of the Northern States not to ratify 
it. The Fifteenth Amendment only removed disability to vote because 
of race but did not touch any other right of the States respecting 
voting rights. 

On Uove::i.ber 11, 1984, the Washington Post reported (at p.A-6) 
that Hr.Benjai;:-in L. Hooks, the executive director of the 1-TAACP, 
obvio-v.sly irked bJ-· a recent speech of rtr.Clarence N.Pendleton, 
Chairman of the U.S.Civil Rights Commission, had sa~d that 

"¥Jr.Pendleton's recent statements further u..11derscore 
the need for Hr.Reagan to meet with black.leaders to 
discuss urgent civil rights concerns •••"• 

The black leaders whom ~1r.Hook had in mind have developed a great 
virtuosi t~r to "prove" racial discrimination by unrealistic statis­
tics. They also would consider any presidential action in viola-
tion of the Constituion. if it does not accept a Supreme Court de­
cision as the supreme law of the land. These black-leaders have urged 
their follm·;rers n o t to vote for President Reagan. In contrast, 
tl:ose who d i d vote for President Reagan have long ago began to 
'Wonder why life tenured judges whom the;/ have not elected are per­
mitted to make the laws for them. 
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~:-2~·2 s t R€8:.Frtl..Y}. 2..nd his close advisers lc:."1.o~·r t11e 
constitutional protection of the civil rights. 

::1"tan t tl--_r~ t 
tr"J..th about the 

' As said before, a concise statement of the constitutional 
.,,.,A..,.,,...;..., .... of' +he c-1..,r-' 1 r1' rrh.l-s ... ~!:)C' -nr-in+ea. .;..,., t"he """''"'e'id.;..,. OJ:' ..i..1~e .i... ... - ei..,.'~..:.,..;....1..:.5 ....... v ... ,... ...t. " ...L t.r..:. V vi a.u .!!" ,..1... - '"" -L.t.J.. ...,.;,, C.i.. l-·-1....., ~..... .J-.i'• J.. v~~ 

U.S.Senate publication on Federalism and the Federal Judiciary 
(S.lirg 98-749). However, it is such a bad reyr:oduction that I am 
2.ttachinc; for yottr personal use a copy of Part I of my t~tpe-
·Kri tten manuscript ·which hrrs a table of contents anO. a..'1. index, 
both of which were omitted in the printed version. T11e civil rights 
.,.,., *·-;..,e t'"·ne', . ...,.; *"-'-e.,.., ,.,.,~.,~use...,.; "t ..,.,..,.,..,e,..,Y> ,.,..:.. """' ?7 5r;. ,..,.,,...,,.:; P..d. St:; 
-i-J..L v .. ~- ._.'_ ;.,1..,..1..Vu ... .!. ~ ... ~ .... ...L...._)::' \'.,,k}::!I: C...- O..V .:_J_:..-o- - v <> ......... .....,,. "-1 1 - ./• 

I a--:. also atta.c!-' ... ing I:lJr boo}:: on the Fourteenth A:o.end::::ent which you 
somet:..;::es :mif;~lt find useful as a converiient rei·ere::::ice. 

I shall be glad to answer any questions you may have. 

Sincerely, , . 

/[t l t: { t't If Ii: 'l/A /;'(c J C "{ 
' Heryiine Herta Meyer J 
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THE u.s.CONSTITUTION HAS RESERVED TEE POWER TO I--1AKE LAWS 
RESPECTING RELIGION (INCLUDING SCHOOL PRAYERS) 

TO THE STATES. 
===================================--===============--=--=== 
Introduction. 

~~~E-~~~-f £~_!h~-~~~!-~~~~~~~L-!£~-~~-££~!~!~~£_!_!~!E~ 

A1l those who worked so ha.rd to get the proposed constitutional 
school prayer amendment through the U.S.Senate should not feel 
frustrated that they did not succeed. Rather, they ought to thank 
the Lord, because its second sentence contained a trap. President 
Reagan who sponsored the amendment could not have known it, because 
he is no lawyer. But it is obvious that he rece~ved bad legal advice. 

The entire amendment-proposal, as it reached the Senate floor 
for debate, said: 

nNothing in this Constitution shall be construed to 
prohibit individual or group prayer in public schools 
or other public institutions. No person shall be re­
quired by the United States, or by any State, to par­
ticipate in prayer. Neither the United States, nor 
any State shall compose the words of any prayer to· -be 
said in public schools." 

~ne second sentence would have involved the federal courts 
in an unending stream of law suits on the question of volun­
tariness of school prayers. 

The school prayers which, in 1962 with En~l v. Vitale 1/, the 
Supreme Court began to declare unconstitutional, were all vo!untary 
prayers. No child was required to participate. But already in the 
second case. in Abington School District v. Schempp, g/ decided in 
1963, Justice Brennan, in his 74 pages long concurring opinion, ar­
gued that even if a procedure is available for parents to have 
their children excused from participation, such excusal procedure 
forces a child "to a profession of disbelief or at least of noncon­
formity•• and therefore may well deter those children who do not 
want to participate from exercising their right to be excused. 

In short, because one or more children might feel embarrassed 
by being separated from their class mates, their participation may 
not be called voluntary. 

This, and similar arguments, have been made by judges and oppo­
nents in order to emphasize that participation of children in school 
prayers cannot be voluntary und~r any circumstances. 

So far, such arguments have been of no consequence because the 
Supreme Court has always held that school prayers violate the estab­
lishment clause of the First Amendment. If that were true, then-any 
school-prayer would violate it, whether voluntary or compulsory. 



2. 

But had the proposed constitutional amendment been adopted, it 
woul.d have elevated the question of voluntariness into a federal 
constitutional requirement and, judging from pa~t performances, 
it woul.d have offered the federal courts a perf'ect tool for de­
teating the major purpose of the amendment. 

Not only that. The proposed constitutional amendment was re­
stricted to prayer in public schools and public institutions. How­
ever, the federal courts did not only-rule that school prayers 
violate the establishment clause, but a:n.y activity connected with 
the Judea-Christian foundation of American cul.tu.re. Therefore the 
courts coul.d have seen in the proposed amendment an implied con­
firmation of all those decisions which did not involve school 
prayers but were directed against activities connected with the 
Judea-Christian foundation of American culture, such as the offering 
of religious instructions in school buildings by a private inter­
religious group consisting of representatives of the Catholic, Pro­
testant and Jewish faiths to children whose parents requested it; 
the teaching of the creation theory; the posting of the Ten Command­
ments in the class rooms; the meeting of students for religious 
purposes in school buildings outside of school hours. 

Under the U,S.Constitution now in effect, that is the Constitu­
tion as written and intended by the Framers a.~d as legally a,;~ended, 
no State authority permitting such activities, and no State law pro­
viding for them, can possibly violate that Constitution, because the 
power to make laws respecting religion has been retained by the 
States. It has never been delegated t~ the U.S.Government by the 
U.S.Constitution. To take that power from the States, would have 
reouired a constitutional amendment. Several attempts were made to 
get such an amendment through Congress. None of them succeeded. It 
ought to be re~embered that for 174 years children have prayed in 
America's public schools under the protection of that Constitution, 
free from any federal interference. 

No federal court, including the Supreme Court, has been given 
any authority to change that Constitution. Its Article V has given 
that power only to persons elected by the people, namely to two­
thirds of Congress and to the legislatures or conventions of th~ee­
f ourths of the States. 

The idea that the Supreme Court's interpretation of a consti­
tutional provision in an individual case ought to be binding, not 
only on the parties to that case as to the object of that case, 
but on the entire Nation, is nowhere in the Constitution. Men like 
Madison, Jefferson, his Attorney General Levi Lincoln, Andrew 
Jackson and Abraham Lincoln rejected such an idea decisively when­
ever it was raised. 

To mention just one example: In 1858, in the famous Lincoln­
Douglas debate rJ, Abraham Lincoln had attacked the Supreme Court's 
decision in the~ Scott case 4/, especially two of the Supreme 
Court's pronouncements, namely tliat under the U.S.Constitution no 



Negro slave nor his descendants could ever be a citizen of the , 
United States because they had not been included in the Declaration 
of Independence; and that the Constitution permitted neither Cong­
ress nor a territorial legislature to exclude slavery from any 
U.S. territory. 

Douglas saw in Lincoln's criticism "a crusade against the Sup­
reme Court of the United States." According to Douglas, every pro­
nour~cement relating to the Constitution made by the Supreme Court 
had to be accepted as authoritative interpretation of the Constitu­
tion and the laws, even when made in a case, as here, where the 
Court had declared that it had no jurisdiction. For Douglas, the 
Supreme Court was the ultimate arbiter of all constitutional 
questions. 

Lincoln called this "an astonisher in legal history," "a new 
wonder of the world." For LL-ricoln, this was "a very dangerous doc­
trine indeed and one which would place us under the despotism of 
an oligarchie. " 

Lincoln considered this matter of such importance that he 
mentioned it in his first inaugural address in 1861. 2/ He said, he 
did not deny that a Supreme Court· decision is binding.on the par­
ties to a suit as to the object of that suit. But "if the policy 
of the government, upon vital questions affecting the whole people, 
is to be irrevocably fixed by decisions of the Supreme Court, the 
insta.-rit they are made, in ordinary litigation between parties in 
personal actions, the people will have ceased to be their own 
rulers, having to that extent practically resigned their govern­
ment into the hands of that emine.nt tribunal." 

Un.fortunately, Lincoln's warnings were not heeded. With the 
support of the legal profession and the news media, and a submissive 
Congress, the Supreme Court became increasingly bolder, so that in 
1958, exactly 100 years after the Lincoln-Douglas debate, the judges 
of the Supreme Court had the audacity to declare in Cooper v. Aaron §} 
that their interpretation of a constitutional provision becomes the 
supreme law of the land, thereby saying, in effect, that their inter­
pretation of a constitutional provision, no matter how erroneous, 
takes the place of the constitutional provision itself. Those who 
say that such a Supreme Court decision rules the Nation and can be 
changed only by the Supreme Court itself or by a constitutional 
amendment accept a theory which is irreconcilable with the U.S.Con­
stitution, because that Constitution is based pn the principles of 
sovereignty and self-government of the people, not on a rulership 
of unelected life-tenured judges. 

Du.ring the last 20 years, 'federal judges have reached into all 
walks of life, and the people have experienced what Abraham Lincoln 
prophecied would happen: they have ceased to be their own rulers, 
even in the most intimate spheres of their daily life, such as re­
ligion, schools and family. 



.As said before, the U.S.Supreme Court could not change the 
Constitution, and that Constitution does not forbid any prayers 
anywhere. The question is, how can the people regain the free 
exercise of their rights under that Constitution? 

To answer this question, it is first necessary that the people 
know what the Framers meant when they wrote the so-called establish­
ment clause into the u.s.constitution. 

I. What the Framers meant. 
-------------------------~---

The "establishment clause" appears in the First .Amendment to 
the U.S.Constitution as part of the religion clause, as follows: 

''Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof." 

The First Amendment is part of the Federal Bill of Rights, as amend­
ments l-8 are commonly called. Together with amendments 9 and 10 
they were drafted and adopted by the First Congress. Therefore, any­
body who wants to know what the Framers mea..."'lt and for what purpose 
these amendments were adopted must look at the debates of the 
First Congress. ']} 

From these debates we learn that the amendments were proposed 
by several State conventions as special restrictions on the new U.S. 
Government, and that these States would not have ratified the pro­
posed u.s.Constitution, had they not been assured that Congress 
would agree to their demands. The purpose of these amendments was 
to provide the people of the several States with the certainty of 
a constitutional command that the Federal Government would not, in 
the words of Madison, "deprive them of the liberty for which they 
valiantly fought a."i.d honorably bled." 

The importa....."'lce of religion to the States is evidenced by the 
fact that the ver-.1 :first sentence of these restrictions is devoted 
to religion. In the debates, James Madison explained that some of 
the State conventions had expressed fear that the Federal Government 
might misuse one of the provisions of the Constitution "to make laws 
of such a nature as might infringe the right of conscience, and 
establish a national religion." 

The version which the Committee of the Whole House received for 
consideration was, "no religion shall be established by law, nor 
shall the equal rights of conscience be infringed." 

This was rejected because it was feared, "it might be thought 
to have a tendency to abolish religion altogether." 

Madison then suggested to insert the word "national" before 
religion. 
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But there was opposition to the word ttnational". The reason 
is to be found in the Records of the Federal Convention of 1787 §/, 
where the Constitution had been drafted by the delegates of the 
legislatures of 12 States (Rhode Island had sent no delegates). The 
so-called Virginia Plan, on the basis of which the Convention began 
its work 1 had proposed to establish a "National Government", to 

·make the laws of the States dependent on the approval of a National 
Legislature and a Council of Revision composed of the National Exec­
utive and judges of the National Supreme Court. In short, the Vir­
ginia Pla...11 would have reduced what were "free and independent 
States" to little more than administrative provinces. This was re­
jected. The Constitution, as finally adopted, created a central 
government limited to the powers enumerated in that instrument. 
These powers originally belonged to the States which, by virtue of 
the Constitution, delegated them to the United' States. The powers 
not so delegated remained in the States free from any federal control. 
In order to indicate that the new government was to be a "federal" 
and not a "national" government, the word "national" was removed 
from the final constitutional text and replaced with "United States"i/ 
This hatred of the word "national." made its appearance in the First 
Congress and influenced the formulation of the religion clause, so 
that the version suggested by Madison, "no national religion shall 
be established by law", could not be used. 

However, the version finally adopted as the religion clause 
left no doubt as to what the Framers meant. "Establishment of 
Religion" was the expression of the ti.me for an official church. 
The first part of the clause prohibits C on gr e s s from es­
tablishing an official Federal church; the second part was designed 
to prevent the Federal Government from interfering with the free 
exercise of religion;and, as Madison told the House, the States 
also demanded "that it should be declared in the Constitution, that 
the powers not therein del.egated should be reserved to the several 
States." This decl.aration appears in the Tenth Amendment. 

In short, by the religion clause of the First Amendment, the 
Framers intended to assure the States that there would be no Federal 
interference with their retained power to make their own laws re­
specting religion, limited only by their own State constitutions. 

This was cleary understood by the u.s.Supreme Court in 1845 in 
Permoli v. City of New Orleans, where the Court said: 

"The Constitution makes no provision for protecting 
the citizens of the respective states in their re­
ligious liberties; this is left to the state consti­
tutions and laws; nor is there any inhibition imposed 
by the Constitution -of the, United States in this re­
spect on the states." 44 U.S. (:;How.) 589, 609 (1845). 
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With Engel v. Vitale in 1962, ~/ and with-Abin~on School 
.District v. Scnempp in 1963, 11/ e Supreme Court ega.n to rule 
~nat prayers in State public scnools violated the establishment 
clause of the First Amendment, a.~d that this had been made appli­
cable to the States by the due process clause of the Fourteenth 
Amendment. 

To arrive at this result, the Supreme Court had to depart 
from the Constitution. 

First: The Supreme Court said that with the First Amendment's 
religion clause the Framers intended a complete separation of State 
and church. But, as shown before (under I), the sole purpose of the 
religion clause was to prevent the Federal Government from inter­
fering with the retained power of the States to make their owr.. laws 
respecting religion. The words "separation of State and church" 
were not even mentioned by the First Congress when it debated the 
religion clause, nor do these words appear anywhere in the United 
States Constitution. 

Second: The Supreme Court declared that the religion clause 
had been made applicable to the States by the due process clause 
of the Fourteenth Amendment. But there is no relationship between 
these two clauses. 

The due process clause of the Fourteenth Amendment reads: 

"nor shall a."'ly State deprive any person o:f life, 
liberty, or property without due process of la.w .. " 

It was copied from the Fifth Amendment. It is the only provision of 
the Federal Bill of Rights which the Constitution has made appli­
cable to the States. It came from the English law. When it was made 
part of the Fourteenth Amendment, it was already •ore than 600 years 
old. It has always meant the same, namely that no person accused of 
a crime may be sentenced to death, to imprisonment, or to forfeiture 
of property without first having been given access to a proof pro­
cedure, today called trial, where he could defend himself against 
the accusation. The Supreme Court itself has so held for more than 
100 years, long after the adoption of the Fourteenth Amendment.±.?/ 

But early in this century, the Supreme Court began to misuse 
the Fourteenth Amendment's due process clause as a conduit for 
reaching into the retained rights of the States by declaring that 
it had made the First Amendment applicable to the States. To make 
this appear plausible, the Supreme Court first tried to establish 
some textual connection between the First and Fourteenth Amendments, 
namely between the word "freedom" in the First Amendment and the 
word "liberty" in the due process clause of the Fourteenth · 
Amendment. Thus, in 1925, in Gitlow v. New York, 'JJJ the Supreme 
Court said, "that freedom of speech and of the press - which are 



protected by the First Amendment from abridgment by Congress - are 
among the f'U.ndamental personal rights and 'liberties' protected by 
the due process clause of the Fourteenth Amendment from impairment 
by the States.tt But in the First Amendment the Federal Government 
is told not to interfere with the freedoms there mentioned, such as 
freedom of speech and of the press, and the free exercise of re1ig­
ion, while in the due process clause the authority of the States to 

freedom is recognized, except they may not do so without due 
process of 1aw, that is without a trial. 

Moreover, the Supreme Court has said that school prayers violate 
the establishment clause, and that clause does not contain the word 
freedom or liberty. Probably, the Supreme Court avoided the free 
exercise clause, because the Court did exactly what that clause for­
bids the Federal Government from doing, namely prohibit the free 
exercise of religion in the public schools. 

In 1937, in Palko v. Connecticut, 14/ the Supreme Court pro­
vided itself with a magic formu1a to de'C'i'are any State law unconsti­
tutional which, in the opinion of no more than five Supreme Court 
judges 1 offends a principle of' liberty and justice that is so "fun­
damenta1" as to be "implicit in the concept of ordered liberty0 • 

Said the Court: "Fundamental too in the concept of due process, and 
so in that of liberty, is thethought that condemnation shall be ren­
dered only after trial". Therefore, anything which in the eyes of 
the Supreme Court is so'':fundamenta1" as to be implicit in the con­
cept of ordered liberty has been made applicable to the States by 
the due process clause of the Fourteenth Amendment. 

According to that formuJ.a, "a wall of separation between church 
ru1d State " is so tifundamental" as to be implicit in the concept of 
ordered liberty, wherefore it has been made applicable to the States 
by the due process clause of the Fourteenth Amendment, for which 
reason children gaided by their teachers may not say a little prayer 
in a public school of a State. 

When judges consider neither the language of a constitutional 
provision, nor the intent of the Framers, nor the purpose for which 
it was created, it ca.n..~ot honestly be called constitutional inter­
pretation. The truth is that in the school prayer cases the Supreme 
Court did not interpret the Constitution, but tried to change it, 
because the Supreme Court tried to extend Federal control over a 
power retained by the States. 

However, the Constitution has given the Suureme Court no newer 
to change it. Art.v reserves that power to persons elected by the 
people. Therefore, no matter how often the Supreme Court has de­
clared that State laws respecting school prayers and other religious 
matters violate the u.s.constitution, it could not change that Con­
stitution, and that Constitution, that is the ConstitiJ.tion as written 
and intended by the Framers and as legally amended, does not prohibit 
any prayers anywhere. 

Legally, therefore, State legislatures that enact school prayer 
laws or any other 1aws connected with religion are only exercising a 
power reserved to the States and protected by the Tenth Amendment 
to the Constitution of the United States. 
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But the question remains how a State authority that makes use . 
of that power can be protected from the effects of an adverse judg­
ment by a federal court, that is from the threat of fine a..~d im-
prisonment for contempt of court. -

The answer has been provided by the Constitution itself. 

III. The U.S.Constitution provides protections from 
-----~~~-~~~E~!!~~~-~f-~~~-~~~~~~!_£2~~~~---------

(1) The power of Congress over the jurisdiction 
of the federal courts. 

The most important check which the Constitution has provided 
for the control of the federal courts is the power of Congress over 
their jurisdiction. The Constitution has given Congress complete 
control over the entire jurisdiction of the lower federal courts, 
and over the appel.la.te jurisdicti~n of the Supreme Cour~. 

We have incontrovertible evidence that this was intended by 
the Framers, namely from Oliver Ellsworth who was in the best 
possible position to know. He was a member of the Federal Conven­
tion of 1787 and, as a.member of its Committee on Detail, one of 
the drafters of the clause providing for the appellate jurisdic­
tion of the Supreme Court, now appearing in Art.III, Sec.2, of the 
Constitution. Later he became Chief Justice. In two early cases he 
emphasized that the lower federal courts can.not take jurisdiction, 
and the Supreme Court ca..~ot exercise appellate jurisdiction, with­
out congressional legislation to regulate their procedure. 15/ 

Additional evidence came from Alexander Hamilton, also one of 
the Framers of the Constitution. When the ratification of the pro­
posed Constitution was under consideration in the conventions of the 
several States, fears were expressed that "the errors and usurpa­
tions of the Supreme Court will be uncontrollable and remedil.ess. 0 

Hamilton tried to assuage those fears by pointing out (in No.BO of 
the Federalist Papers} that the Supreme Court would have original 
jurisdiction only in classes of cases almost never to occur. In all 
other cases of. federal cognizance Congress had ample authority to 
use its power over the Supreme Court's appellate jurisdiction to 
Obviate or remove any "partial inconveniences" which might develop. 

When, in the 97th Congress, in response to complaints from 
their constituents, some members of Congress tried to make use of 
tha~ power to prevent the lower federal courts from taking juris­
diction, and the Supreme Court from taking appellate jurisdiction, 
in cases relating to school prayers, abortion, and racial busing, 
they encountered opposition from those members of Congress who 
called themselves "liberal". 



It is possible that the opposition in the Congress to the use 
of the power of Congress over the jurisdiction of the federal courts 
was due to the fact that the issue was obscured, and that the oppo­
nents might have second thoughts if faced with the true issue. The 
issue is not whether Congress is for or against school prayers, or 
~or or against abortion. The issue is who under the u.s.constitution 
has the right to make the laws respecting religion, abortion and 
schools, the Supreme Court or the people of the several States within 
~heir respective jurisdictions? The Framers of the U.S.Constitution 
and the States which ratified it opted for the democratic way, namely 
for the elected representatives of the people, not for unelected 
life-tenured judges. 

It is democracy itself which is at stake ~ 

Consequently, such laws ought to provide that the lower federal 
courts shall not take jurisdiction, and the U.S.Supreme Court shall 
not take appellate jurisdiction, in State cases relating to matters 
respecting religion, or abortion, or schools. 

(2) The use of the President's pardoning power. 

It must be expected that the· 1aws passed by a State or a.-riy of 
its subdivisions, or any public school activities having any con­
nection with Judeo-Christian teachings will be attacked in federal 
courts. In such a case, the voters ought to prevail upon the State 
Attorneys General to stop trying to defend by tip-toeing around the 
anti-constitutional Supreme Court de~isions, but have the courage 
to show the judges that the U.S.Constitution does not prohibit any 
prayers any-where; that it has left the power to make laws respecting 
religion to the several States; and that every judge is solemnly 
committed by oath or affirmation to support this Constitution, that 
is the Constitution as written and intended by the Framers and as 
legaJ.ly amended pursuant to Art.V of the Constitution. Such efforts 
have succeeded once, namely with U.S.District Judge Hand in A1a­
ba.ma. They may succeed again, if constantly repeated. 

If the lower federal courts persist in following the Supreme 
Court instead of their conscience and the Constitution, and the 
Supreme Court refuses to return to the Constitution, Art.II, Sec.2 
of the u.s.constitution has given the President the power to relieve 
the defendants from such a judgment by virtue of his power to grant 
pardons. When the supreme Court ruled that the Alien and Sedition 
Acts were constitutional and persons were convicted and sentenced 
under them, President Jefferson declared that nothing in the Consti­
tution gives the judges the right to decide for the Executive. The 
judges, believing the law const,i tutional, had a right to pass sen­
tence of fine ~~d imprisonment, because the power was placed in 
their ha.~ds by the Constitution. But the Executive, believing the 
law to be unconstitutional, was bound to remit the execution of it, 
because that power has been confided to him by the Constitution. ~,.§,/ 
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President Reagan himsel.:f has made use of his pardoning power 
to relieve former officials of the FBI from the execution of a 
judgment which had been imposed upon them for act~ona they had com­
mitted in good faith to protect the security of the United States. 

3'0.ch presidential pardoni...'l'lg power, if only exercised once to 
re-establish~constitutional conditions, might even cause the judges 
to remember their constitutional oath and return to the Constitution. 

When the judges of the highest tribunal of the land, who have 
been given life time security in order to permit them to exercise 
their judicial functions free from any political pressure, misuse 
their high office to make their own policy and force it on the 
people, we must believe that they are doing this because they are 
convinced that they know better what is good for the people than 
the people themselves. Their opinions :in the school prayer and re­
lated cases reveal that they wanted to protect the communities from 
the divisive conflicts which differences over religious' -questions 
have had in the past. However, the judges were looking backward. 
These bitter religious con:flicts were usually due to the fact that 
o n e religion was forced by the government on all the people, the 
very thing which the First Amendment prohibits Congress from doing. 
Eut from the verJ beginning, the Stat&s in their earliest constitu­
tions have guara....'l'lteed freedom of religious worship, even those with 
official establishments of religion. 

Moreover, the Supreme Court overlooked the unifying influence 
which religion can have when members of different religious groups 
who believe in one creator unite for a common purpose. Jefferson 
was aware of it. He was in favor of separation of State and chureh, 
but not for the exclusion of religious education from the public 
schools. He was instrumental in the adoption of the Regulations of 
October 4, 1824, of the University of Virginia, a State University 
which he founded, to extend invitations to the religious sects·of 
the State to establish schools for religious instruction "within or 
adjacent to the precincts of the University." He commented in a 
letter to Dr.Thomas Cooper, of November 2, 1822: 

"And by bringing the sects together, and mixing them 
with the mass of other students, we shall soften their 
asperities, liberalize and neutralize their prejudices, 
and make the general re~~ion a religion of peace, 
reason, and morality." W 

The same idea appeared in 1940 when the Board of Education of 
School District No.71, Champlain County, Illinois, permitted a 
voluntary association, formed by members of the Protestant, Catholic 
and Jewish faith, to use rooms in public school buildings to offer 
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religious instruction by religious teachers to children whose 
parents requested it, at no cost to the school authorities. But in · 
1948, the Supreme Court declared in McCollum v. Board of Education 1§1 
that this was forbidden by the First and Fourtee~th Amendments to 
the Constitution • .Another example was the Regents' prayer in New 
York which was composed in such a way that could be accepted by all 
denominations that believe in one creator. It said: 

ttAll.mighty God, we acknowledge our dependence upon Thee, 
and we beg Thy blessings upon us, our parents our 
teachers and our country." 

No child was required to participate. Yet, in 1962 the Supreme Court 
condemned it as unconstitutional. ~ Thus, the Supreme Court 
stopped a very desirable development. · · 

Not only that. Unwittingly, the Supreme Court has encouraged 
and aided those forces that for years have waged a concerted attack 
on the Judea-Christian foundation of American civilization. But this 
fou..~dation has been this Nation's strength. It is inseparably con­
nected with its respect for the individual and the protection of 
his liberties. It is this that has made this Nation so attractive 
to millions of people from all over the world, especially to those 
coming from countries which permit neither religion nor.liberty. 
Take the foundation away, especially from the public schools, and 
the entire edifice will crumble. The signs are already everywhere. 

Conclusion. 

The re-establishment of constitutional conditions would be to­
the advantage of almost everyone, even of the Supreme Court judges. 

If they would refrain from usurping jurisdiction in cases where 
the Constitution has granted no federal judicial power, such as in 
suits by individuals against the States arising under the retained 
rights of the States, federal judges would be relieved of most of 
their heavy case load about which they have complained so much. 

If constitutional conditions had not been e.o profoundly dis­
turbed during the last two decades by the federal courts' illegal 
encroachments on the jurisdiction of the State pourts in matters 
relating to the retained rights of the States -- such as religion, 
schools, abortion, crimjnal process, and many others -- , Congress 
might not have been persuaded to cr.eate 152 new federal judges~ps 
in 1978, and 85 additional federal~~hips in 1984. These many 
federal judges are a terrible burden on the federal budget and 
thereby on the taxpayers. A re-establishment of constitutional con­
ditions might convince Congress that the Nation does not need so 
many federal judges so that Congress might :finally begin with 
phasing out, instead of adding, federal judgships to the great benefit 
of the budget and the taxpayers. 
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As far as the people of the several States are concerned, the 
large majority of them wou1d welcome it if they were finally told 
the truth that under the U.S.Constitution it is their right to make· 
their own laws respecting religion, including school prayers, and 
respecting schools and family, including abortion, as they were 
used to do before the ~ederal courts and Congress took it from them 
-in disregard of the Constitution. Neither Congress nor the President 
n&ed to fear that the States will force an unwilling person to par­
ticipate in prayer. It ought to be remembered that it was the States 
that first guaranteed freedom of religious worship, a_nd that it was 
their fear that the Federal Government might interfere with it that 
made them ask for the religion clause in the First Amendment. 

To sum up: The U.S.Constitution leaves the States free to ma..~e 
any law they want respecting religion, including school prayers. kn 
act of Congress to prevent the lower federal courts from taking 
jurisdiction, and the Supreme Court from taking appellate jurisdic­
tion, iii. _matters relating -to ·religion is very desirable, although 
not absolutely necessary. But what the people do need is the wil­
lingness of the President to use his pardoning power to remit 
the execution of a possible adverse judgment of a federal court 
against any of those who-ha.ve~~egymed their constitutional right 
to revive prayers in the public schools. 



Lest people be misled into faleehopes, it seems necessary to 
~ention briefly some recent actions taken by the Supreme Court and 

Congress because they received considerable publicity. 

The Supreme Court action concerned two school prayer laws 
enacted by the legislature of Alabama: the first one provided that 
at the commencement of the first class of each day, the teacher "may 
ruL~ou.nce that a period of silence not to exceed one minute in dura­
tion shall be observed for meditation or voluntary prayer"; the 
later law provided that teachers "may lead willing students in prayer" 
either as selected by them or as suggested by the legislature. 

The constitutionality of both laws was attacked by a father 
of three children in the public school system of Mobile County. 

The attorney who defended the action on behalf of the State 
was Mr.Fob James III, a son of the then Governor of Alabama, Fob 
James. Upon my suggestion, they based the defence entirely on the 
Constitution. 

U.S.District Judge J.W.Hand responded. Following his conscience 
and his oath taken pursuant to Art.VI, clause 3 of the U.S.Consti­
tution to support t h i s Constitution, that is the Constitution 
as written and intended by the Framers and as legally a.mended, he 
came to the conclusion that the First.Amendment was never intended 
to apply to the States through the Fourteenth Amendment; that in 
order to make the First Amendment applicable to the States, the 
courts had amended the Constitution by judicial fiat; that the only 
legal way to amend the Constitution is by following its formal, 
mandated procedures; and that to a.mend the Constitution by judicial 
fiat is both unconstitutional and illegal. Therefore he dismissed 
the actions on January 14, 1983. !/ 

On May 12, 1983, the U.S.Court of Appeals for the 11th Circuit 
reversed. ~ It held that according to the "standards articulated 
by the Supreme Court" both the silent as well as the voca,l prayer 
laws were unconstitutional, and that "Federal district courts and 
circuit courts are bound to adhere to the controlling decisions of 
the Supreme Court." Probably to indicate that the Court of Appeals 
was not blindly following the Supreme Court but that it also had 
the Constitution in mind, the Court of Appeala·said, "our Constitu­
tion provides that the Supreme Court is the final arbiter of con­
stitutional disputes." But this pronouncement is demonstrably false. 
There is no such provision in the Con$titution, and it can be 
proven from its sources that the omission was intended. 2f 

On April 2, 1984, the Supreme Court affirmed without opinion 
the decision of the 11th Circuit Court of Appeals declaring uncon­
stitutional the vocal prayer law, but agreed to give a full review 
of the silent prayer law, because the Supreme Court had never 
passed on that question. ~ 
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The Supreme Court's action regarding the vocal prayer law is 
a clear sign that the Court is not willing to change its anti-con­
sti tutional course. 

Regrettably, the recent actions of Congress offer no protec­
tion from the usurpation of the federal courts. Rather, they showed 
that mar({ members of Congress were not willing to face the consti­
tutional proolems. 

On July 25, 1984, the House passed the so-called Equal Access 
Act, previously passed by the Senate, and signed into law by Presi­
dent Reagan on August 11, 1984, as part of the amendments to the 
Education for Economic Security Act. 2f It provides that it shall 
be unl.awful for any public secundary school which receives federal 
fina."1.cial assistance to deny the use of its buildings to students 
who wish to conduct a meeting "on the basis of the religious, politi­
cal, philosophical, or other content of the speech at such meetings," 
while granting such access to other extracurricular student groups 
r1duri.."1g noninstructional time". But then Congress attached to it 
so many qualifications a."1.d conditions as to be a veritable invitation 
to law suits. 

On July 26, 1984, the House passed Sec.420A. "Voluntary Silent 
Prayer",as an amendment to Part B of the General Education Act, §/ 
as follows: 

"No State or local educational agency shall deny 
individuals in public schools the opportunity to partici-
pate in moments of silent prayer; Neither the United 
States nor any State or local educational agency shall 
require any person to participate in prayer or influence 
the form or content of any prayer in such :public schools." 

Originally, the biJ.l, as it came from the Senate, had provided 
for vocal prayers, and both the prayer bill as well as the Equal 

Access Bill had contained sanctions in the form of withho1ding funds 
in case of non-compliance. Thereby Congress would have made its 
willingness of paying out federal tax money, over which Congress 
has control, dependent on the observation of its conditions. But 
these sanctions were eliminated, and with them any constitutioruU 
basis for such congressional legislation. The only j:urisdictions 
in which the Constitution has given Congress the power to legislate 
respecting religion ±n,: schools are the District of Columbia and 
the Federal Enclaves (Const.Art.I, Sect.8, cl.17), but as far as 
the States are concerned, that power has been retained by them. 
However, the debates indicate that the majority of Congress did not 
intend to pass effective legislation. 

While the people are powerless to influence the federal courts, 
they can make their wishes known to their representatives in Congress, 
if necessary by voting them out of office. But the people must under­
stand that the only effective legislation to protect them from the 
interference of the federal courts is an act of Congress to prevent 
the federal courts from taking jurisdiction, and the Supreme Court 
from taking appellate jurisdiction, in matters rela~ing· to. religion. 
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rarily into the State the same civil rights as it accorded 
to its own citizens. The privileges or ir::imunities clause 
of the Fov..rteenth Amendment was originally beli.eved to do 
the-same .. It was ~ intended to incorporate Ji...mendments 
1-8. • • • . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • . • • • • • • • • • . • • • . • • • • 29 

4. The Fourteenth P..mendment was intended to protect the 
Civil Rights Bill of 1866, but was misdrafted. • •••••••• 39 

5. The equal protection clause imposes on each State the 
duty to extend to eve!'l person on its territory the 
same protection of its laws. It does not guarantee 
equa..l rights. . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . • • . . . . . . . • • • 46 
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6. Tl1e due nrocess clause g.larantees to any pe-rson 
c~:arged with cri..rne access to a proof procedu..re, 
:: .,., called_ trial~ where he he.s a.r~ o~:::;-Jort0i1i t:· 
to defend hi!!l.self against the accusation •••••••••••••• 56 
(a) The Constitution cannot be _changed by 

the "incorporation" of alien I:latters •••••••••••• 56 
(b) The pi.:i.rpose of the due process clause is to 

guarantee to any person accused of crime a 
proof procedure before he can be sentenced 
to death, or imprisonment, or forfefture 
of property. • • • • • • • • • • • • • • • • • • • • • • • • • • . • . • • • • • . • • • 58 

(c) When interpreting the Fourteenth _1\.mendment, 
the SUpreme Court ruled that the due process 
clause guaranteed to any person charged with 
crime a trial pursuant to law, and that it 
did not apply to the States an3r of the other 
provisions of Amendments l-8 •••••••••••••••••••••• 61 

(d) The Supreme Court invaded the retained rights 
of the States for the nurpose of enlarging its 
jurisdiction a...'Tld forcing-federal control op. -;po:w.ers 
reserved to the people of the several States. 
To achieve this, the Supreme Court had to de-
part from the Constitution. in disregard of the 
oath i!:!posed by the Constitution on every judge, 
t1to support this Constitution. 11 

••••••••••••••••••• 63 

S1Xl'.:!'.:lZ.ry a.."ld Conclusion. 

P.n.act of Congress preventing the Supreme Collrt from 
t2~~:ing a~0:pellate ju.risdiction, and the lm·rnr _:fede~al 
courts from taking jurisdiction, over cases wnerein a 
1J o,...-+--~r a11Pf'f'Pc: t1:e abr-idgement by a State or a·,;y of 
_c,..._.. Ut./. ,..i..._._'-'C>-~..,.., -- - ,.. • "' ... ., ·~ ..C.-..! t its subdivisions, of any right cla:..mec, v.na.er v..__;_e .i..i_rs 
nine ar::endments to the Constitution of the united 

.I..,_,' ••tut• 1 States, ·wou.ld merely re-es vao.nsn ?Ons-c;i v • iona_ con-
ditions and. at the sa~e time, relieve the Supreme 
court of its hea~.ry case load with out expense to the 
tax:pa~{ers. • •....••••• - •••..•.•••..•.•.•• « ••••••••••••••••• 81 
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I .. 
by HERHilIB P.:..bR.TA 

A ttorne3~ at La:w 

IlT'.I:l\.CDUCT:: ON. 

On October l, 1982, Senator East introduc~d S.3018 (97th Cong., 
2d Session) as a preli:::-1inary to a J;;.c.icial R.efor::1 ) .. ct. Its inter~ded 
pv.ryose was the restoration of the constitutional role of the 

:::~~:.l courts. 

The need for such legislation has been caused by the departv.re 
of the U.S.Su?re~e Cov.rt from the Constitution of the United States. 
Under its leadership, the federal courts have usurped ~unctions 
·which, under the constitutional plan, rightfu.lly belong to the 
States and to the legislative and executive departments of the 
federal government. Congress did notning to correct this, but often 
sided it by fashioning legislation on the anti-constitutional 

..:·:..s a resv..lt. feder2.l cou.rts hs.ve interfered with the admini­
stration of the schools, the prisons, mental institutions and 

on Separe:::c:.on of. Foi·:-ers, Senate Corrnrd ttee on t:1.e J·c.dicic .. r~r, betireen Harch 16 
1-,~·e in 10°3 .... ~.: +r. 0 ss/Z>s f .... o..,,, ,:-~r"' , .. ,1 ,~ e:<4-...,,+es h!:vr:> a."escr"'ber:i Uw:.- ... V'' -...;U' \'f'_.,.1,J_..,.;.... ....,. ~A- ~c....,.- ....... yv;..li-' UVC.....V '"""""'i.,...r,,. - .J.. U. 

t~e s~rious distu.rbances caused by such federal interference a...~d 

the tremendous increase in litigation encouraged by the federal 
CCJ.rts at enon:ious costs not only to the States, but also to the 

U.S.Go1ternm.ent. I,I:st recently, even six Supreme Cov.rt judges have 
' i • 1 1 . d "h ..;... t" . '''"' + . d ...... , t 1 t :;::·c.::>i::.c_y comp_a:r..ne li.aa 11 neir vour" ::i..s so s·wa:c.pe wi 1111 cases ... 1a 

it can no loY.Lger ~La~dle them properly·. 

The surest m1d cheapest renedy vould be, of co11.rse, the re­
establishnent of constitutional co~ditions. The conte~plated cov.rt 
re:'.:01'"'::1 bill '\lOi.J.ld be a very desirable first step in this 
direction. 
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This paper will discuss the constitutional aspects connected 
th some of the remedies suggested by this bill~ Tr.:.is will show 

to wt:f:t extent the S'..:i.preme Court has departed fro::. the real, the 
of the United States. 

2. The Status of the Judiciary v.nder the Constitution 
of the United States. 

---~----------------------------------------------

nNo, Democracy is not a fragile flower. 
Still, it needs cultivating." 

These words ·w·ere spoken by President Reagan in his address to the 
?arliam.ent of Great Britain, on June 8, 1982. In that speech, 
President Reagan demonstrated that democracy has not vanished from 
this earth in spite of all adversities it has encountered by that 
ttterrible political invention -- totalitarianism." And he expressed 
satisfaction that in spite of any disagreement betvreen free Europe 
and the United States, "on one point all of us are united -- our 
abhorrence of dictatorship in all its forms.n 

Surely, the President must have noticed that a form of dictator­
ship has been developing right here in the United States, namely a 
dictatorship of the federal courts. Under the leadership of the U.S. 
Supreme Court, the federal courts have established themselves as 
the supreme law and policy makers of the l~ation. Without a consti­
tutional amendment, merely in the gu.ise of "constitutional interpre­
tation, tt the S'upreme Court has fabricated forever more new "consti­
tutional rights," in order to serve the federal courts as justifi­
cation to destroy any law they did not like, and to dictate to the 
States as well as to the federal government what laws they may or 
may not have. 

In l958, the Supreme Court elevated itself formally into the 
supreme._constitutional lawgiver of the Nation. In Cooper v. Aaron, 
358 U.S. 1, 18 (1958), the Supreme Court declared: 
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"Article VI of the Constitution makes the Constitution 
the ttsupreme Law of the Land. 11 In 1803 1 C!::.ief Justice 
Marshall, speaking for a unanimous Court, referring to 
the Constitution as "the fundamental and pa:ra.::ount law 
of nation, n declared in the notable c2.se of T'1ar-
bu.rv Y. 1'1adison, 1 Cranch 137, 177, that 11 It is e:rrrpha­
tic8,ll;J' the province and dut3; of the judicial depart­
ment to say what the law is. 11 Tl:is decision declared 
the basic principle that the federal judiciary is sup­
reme in the exposition of the law of the Constitution. 
and that principle has ever since been respected by 
this Court a....11d the Cou.fftry as a permanent and indis­
pensable featu.re of our constitutional system. It 
follows that the interpretation of the Fou.rteenth 
Amer:.fu:lent enunciated by this Court in t!:e Brm·m case 
is the supreme law of the land, and .. Art. VI of the Con­
stitution makes it of binding effect on the States 1 
!!any i:l1ing in the Consti tutio~: or Laws o:· a:1y St2te to 
the Contrary notwithstanding. 11 Every state legislator 
and executive and judicial officer is solem...'Ylly com­
mitted by oath taken pursuant to Art.VI 1 cl.3, "to 
support this Constitution."" 

The judges of the ~ipreme Cou.rt must have sensed the enormous 
presumptuousness expressed by that declaration, because the opinion 
of the Court L"'l which _that statement appears was not, as -;-CllStomarily, 
delivered by one member of the Court~ but as follow~: 

11 0pi:.1ion of the Co"Lrrt by TEE CEIEF JTJSTICE-: 1".:R._J"'"LJSTICE 
-p-:- " rq:r r<rn T'"i"n-r re;:;« "DD r, 1-;-r.,.,,J.""""'fTl~B '!\""I:l J:Tc,M-r t':"::\ ~ ,.,_TQT •. e:c· 1'"1:J 
.,.L..)-LJ..:~:...v ...... \.., ... \~\...U u0.LJ...v.:..:.J J.li,,....;'.....:..'~.:.\_~: 1.J..:'i..L..L l' J"L.1... U0.J....LV..:...; .:J\../\.,I --..J..J1iu't l'll\..• 

JUS':::IC3 BlJRTO:'.:i, I\IB.JUSTICE CLA'"ZK, MR.JUSTICE RA .. ~tU'T, 
1·1R.JUSTICE BlIBKlifMr and E!R.JUSTICE WHITTAY~R. If 

These judges conveniently ignored that they too are solemnly 
com..."11.i tted by a...11. oath taken pursuant to Ji.rt .. \TI, clause 3, 11 to 
support this Constitution,n because by declaring that a decision 
of the Suprene Cov.rt, interpreting or pretending to interpret a 
co:nsti t'v.tion:J.l i::>rovision, is "the supreme law of t:::ie land 1 " they 
did not support~ Constitution, but atte~pted to change PJ".t.VI, 
clause 2 of the Constitution in plain violation of Article V. 

Const.Art.VI, cl.2, is the so-called supremacy clause. At 
the Federa~ Convention of l787~ where the U.S.Constitution was 
drafted, the supremacy clause was offered as a substitute for 
the provision L11 the Virginia Plan to make all state laws, before 
they co1.:i.ld go into effect, subject to the ap1Jro"Tal of the 1fational 
Legislature and a Council of Revision composed of the Executive 



and Supreme Court judges, which the States rejected. Instead, the 
States agreed that "This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof;_ and all Treaties 

. made~ or which shall be made, u..11der the Authority of the United 
tes, sha}-1 be the supreme Law of the La..."1d 1 

11 an.cl that_ the judges 
in every State shall be bound to give effect to the U.S.Constitu­
tion, the laws of the United States made in pursuance of the Con­
stitution. and the Treaties made under the authority of the United 
States in preference to inconsistent provisions in the constitu­
tions and laws of their States.1 ) :But, as the constitutional 
language says, the judges of the States may refuse to give effect 
to a.."'1 act of Congress which, in their opinion, is not pursuant to 
the Constitution. As Hamilton explained in lTo.33 of the Federalist 
~a:pers, 2 ) acts of the larger society which are not pursuant to 
its constitutional powers are invasions of the residual sovereignty 
of the smaller society, and therefore acts of usurpation. For the 
same reason, a federal court, including the Supreme Court, invades 
the residual sovereignty of the States if it does not construe a 
constitutional provision strictly in accordance with its language 

? 

and the intent of its framers. There is no vacuum in the United 
States Constitution. 

There is no provision in the u.s.constitution which says that 
a Supreme Court decision shall be the supreme law of the land. No­
where has the Supreme Court been given the power to make the laws 
of the United States. On the contrary, the first sentence of the 
Constitution says clearly and without any p6ssibili ty of misu.nder­
standing: "All legislative powers herein granted shall be veste·d in 
a Congress of the United States." The Supreme Court itself has ad­
mitted that outside of the U.S.Constitution, no_federal power can 
legitimately exist. See~ v. Covert, 354 U.S.l, 5-6 (1957). 

l) 1 Max Farrand,- The Records of the Federal Convention of 1781, 
21, 245; 2 id. ~8-29, 183, 572. 

2) The Federalist Papers 204-205. (New American Library ed. 1961). 
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It follows that to give a Supreme Court decision the character of . 
law of the land or even of the supreme law of the land 1 requires 

a constitutional amendment. See Ullmann v. Unitea States, 350 U.S • 
. 422' 428 ( 1956). 

The only provision regulating the amendatory process of the 
Constitution, is Article v. It authorizes only persons elected by, 
and responsible to, the voters to change the Constitution, namely 
with the consent of two-thirds of Congress and the legislatures or 
conventions of three-fourths of the States. The Constitution has 
given the Supreme Court no authority to change it. Therefore, the 
Supreme Court's interpretation of a constitutional provision can­
not change the Constitution. But the Supreme Court can, with the 
help of raw f'ederal enforcement powers, prevent the people :from 
exercising their constitutionally protected right of making their 
own laws in matters reserved to the States. 

l•ioreover, in Cooper v. Aaron, supra (p.3) the Supreme Court 
placed its claim, that its interpretation of the Fourteenth Amend­
ment is the supreme law of the land, on an assertion which is not . 
true. The Co-xrt §aid that this followed from the bas~c principle 
declared Ch.J .Karsh.all in liarbu1~y -v. r,:adison, 5 U.S. (1 Cranch) 
137, 177 (1803), ttthat the :federal judiciary is supreme in the ex­
position of the Constitution," and that that principle had ever 
since bee~ respected by the country as a permanent and indispensable 
feature of our constitutional system. 

Earbv..rv v. Hadison established no such principle. In that case, 
Ch.J .I·1arshall struggled through a long a."'ld wordy opinion with the 
question ·whether he could re:fuse to give effect to an act of Cong­
ress if, in his opinion, it was not in pursuance of the Constitu­
tion. The Constitution has given this authority expressly to the 
judges of the State courts (in .Art.VI,cl.2). But there is no such 
provision for the f'ederal judges. Ch.J.HarshalJ. cited a number of 
reasons, most of them erroneous, which, so he argued, authorized 
him by implication to expound the Constitution and re:fuse to give 
effect to an act of Congress not in pur~.la."1.Ce thereof. Among these 
reasons was the sentence invoked by the Warren Court in 1958 as 
basis for its exaggerated claim. Ch.J.Marshall said: 



nrt is emphatically the province and duty of the 
judicia1 department to say what the law is. Those 
who app1y the ru1e to particu1ar cases, must of 
necessity expound and interpret that ru1e. If two 
laws conflict with each other, the cov..rts must 
decide on the operation of each. 

So if a law be in opposition to t:.e Cor.:.sti tu­
tion; if both the law and the Constitution apply 
to a particular case, so that the court must either 
decide that case conformably to 'the law, disregar­
ding the Constitution; or con:for:mably to the Con­
stitution, disregarding the law; the court must de­
termine which of-these conf1icting rules governs 
the case.•• ~--:-0-.S.(1 Cranch), at 177. , 

Obviously, Marshall claimed no more than the authority to 
examine the Constitution and the act of Congress in order to be 
able to determine the applicable 1aw in that particular case. How­
ever, the only provision in the Constitution which gave federal 
judges this authority was one which Marshal1 also mentioned among 
his many reasons, namely: 

"The judicial power of the United States is --extended 
to all cases arising under the constitution. 

Could it be the ±ntention of those who gave this 
power! to say that ••• a case arising under the con­
stitution should be decided without examining the 
instrwnent U.'11der which it arises? 

This is too extravaga.T'lt to be maintained. n 5 U.S. 
(l Cranch), at 178-179. 

But it is doubtful that Marshall was seriously interested in 

expounding the Constitution, because, as Corwin3) showed, there 
was no genuine constitutional issue in that case. As Marshall had 
formulated it, the question was whether Congress, in §13 of the . 
Judiciary Act of 1789, could add to the original jurisdiction of 
the Supreme Court granted by the Constitution the jurisdiction to 
issue a writ of mandamus to public officers. His answer was that 
this authority "appears not to be warranted by the Constitution." 
5 U.S.(1 Cranch), at 175-176. 

However, a reading of §13 of the Judiciary Act of 1789 
reveals that it speaks of four different things: 

3) Edwin s. Co!""loiin, ~e Doctrine of Judicia1 Review 1-10 (Princeton 
Univ.Press 1914, reprinted in 1963). 
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(1) when the Supreme Court shall have exclusive jurisdiction; . 
(2) when the Supreme Court shall have original but not 

exclusive jurisdiction; 
(3) when the Supreme Court shal.l have appellate jurisdiction; 
( 4) that the Supreme Court "shall have l?twer to isSlie ·writs 

of prohibitions to the district cour s, when proceeding 
as courts of a.d.mira1ty and maritime jurisdiction, and 
writs of mandamus, in cases warranted by the principles 
and usages of law, to any courts appointed, or persons 
holding office, under the authority of the United States." 
(Emphasis added). 

Corwin pointed out that, like the writs of habeas corpus and in­

junction, the writ of mandamus was a remedy available from a court 
1,rhich had otherwise jurisdiction. Only a few years later, the Sup­
reme Court itself had recognized and applied the rule that "the 
writ of mandamus is not to be regarded ordinarily as a means of ob­
taining jurisdiction, but only of exercising it" when there was 
otherwise jurisdiction.4) · 

Corwin further pointed out that the framers of the Judiciary 
Act of 1789 were largely the same men who framed the Constitution. 
They would hardly have written an unconstitutional provision into 
the Act. 

Corwin concluded that "there was no valid occasion in I'1arbury 
v. :f\"iadison for an inquiry 'Qy the court into the prerogative in re­
lation to acts of Congress." Why then, he asked, did the court make 
such an inqv_iry? Corwin' s answer was: tr The cou.rt was bent on reading 
the President a lecture on his legal and moral duty to recent 
Federalist appointees to judicial office, whose commissions the 
last Administration had not had time to deliver, but at the same 
time hesitating to invite a snub by actually asserting jurisdiction 
over the matter."5) . 

Thus, John Marshall's celebrated decision in l·'.farbury v. 
l·1adison was in essence a misuse of the Supreme Court's power by 
Harsha.11 who fabricated a constitutional issue for the purpose of 
expressing his displeasure with President Jefferson, while at the 
sane time not daring to issue an order which the President might 
have refused to execute. 

4) Id. 7-8. 
5) Id. 9-10. 
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Since Ch.J.Ma:rshall had declared that the Court had no juris­
diction, there 1-ras no "decision" to be carried out by the Chief 
Executive, and there was no indication that Congress or President 
Jefferson :.Ce;lt themselves in any ·way bound by any of the pronounce­
ments in the Court's overlong opinion. The decision would have 
fallen into the obscurity which it deserved, had it not been for 
the development of the theory in the United States, so destructive 
of the principles of democracy and self-government, that the Supreme 
Court is the ultimate expounder of the Constitution, and that its 
opinions, no matter how erroneous and even in open disregard of 
the Constit~tion,.have the effect of a generally binding law. 

For that reason, it must again be emphasized that Ch.J.Marsha.11 
made no claim that the federal judiciary was supreme in the expo­
sition of the Constitution, or t~t the Supreme Court's_ interpreta­
tion of a consti tutiona.l provision '::.is the supreme law of the land. 
And even if he ha.d made such a claim, it could have no effect un­
less it is in the Constitution and that, most emphatically, it 
is not. 

The debates in the Federal Convention of 1787 leave no doubt 
about the intended effect of a Supreme Court decision. When Dr.John­
son moved to insert into the Constitution that the jurisdiction of 
the Supreme Court should be extended to cases arising under this 
Constitution, Hadison's notes indicate that he was first opposed 
to it. Re said, he 

ttdoubted whether it was not going too far to extend 
the jurisdiction of the Court generally to cases 
arising under the Constitution, &'whether it ought 
not to be'limited to cases of a Judiciary Nature. 
The right of expounding the Constitution in cases 
not of this nature ought not to be given to that 
Department." 

The notes continue: 
The motion of Doer.Johnson was agreed to nem: con: 

it being generally supposed that the jurisdiction 
given was constructively limited to cases of a 
Judiciary nature - n. fl 

6) 2 Farrand 430. 
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It is clear that what the franers of thE Constitution intended 
to give to the federal judicial departme1;.t~ a:.:.c3. lTl1at was ratified 
by the States, was the power to decide a co:isti tl-1-tional issue only 

. in a case brought properly before the court, and that such a deci­
sion was to be binding only on the parties to the suit as to the 
objects of that suit. 7 ) 

This was correctly so understood by the early Presidents a..YJ.d 
Jefferson's Attorney General. 

Already in the First Congress, ¥.:..adison objected strongly to 
a..YJ. argtu:nent 

"that t:t:..e Legislature itself hc.s no right to expound 
the Constitution; that wherever its mea:.:.ing is doubt­
ful~ you must leave it to ta}:::e its course, U:.J.til the 
Judiciary is called. upon to declare its meaning. 
I acknowledge 1 in the ordinary course of Government, 
that the exnosition of the laws and Constitution de­
volves upon-the Judiciary. But I beg to know, upon 
what principle it can be contended, that any one de­
partment draws from the Constitution greater powers 
than e....YJ.other, in making out the limits of the powers 
of the several departments?" §/ 

" 
In 1801, Madison became J?resident Jefferson's Secretary of 

State. I~ this capacity, he was advised by Levi Lincoln,_Jeffer­
son's Attorney General, in an opinion of June 25, 1802, 'i.f 
as to the effec! of the Supreme Court'~ decision in the case of 
United States v,, Schooner Peggy, 5 U.S. (1 Cra.nch) 103 (1801), 
as follows: 

"The Supreme Court, who were competent to decide 
this principle, have determined it in her case. 
It must, therefore, be considered as binding in 
this particular instance. Although they have 
fixed the principle for themselves, and thereby 
bound others, in reference to the case on which 
they have adjudicated, it can, I conceive·, extend 
no further. In all other cases in which the Execu­
tive or other courts are obliged to act, they must 

7) See 2 George Bancroft, Histor~ of the Formation of the Consti­
tution 198 (New York 1882). 

8) First Congress, lst Sess., Ju..~e 17~ 1789. l Ari..nals of Congress 
500. 

9) 1 Opinions of the Attorneys General 119, 122 (1802) 
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decide for themselves; paying a great deference to 
the opinions of a court of so high an a.;J.thori ty as 
the supreme one of the United States. but ~till 
greater to their own convictions of the mea.~ing of 
the laws and constitution of the United States, 

their oaths to support them.u . 
Thomas Jefferson expressed the same view in his letter to 

Abigail Adams, dated September ll, 1804, lO) ·where he explained 
why he pardoned the defendants convicted under the Alien and 
Sedition Acts: 

"You seem to think it devolved on the judges to decide 
on the validity of the sedition law. But nothing in 
the Constitution has given them the right to decide 
for the Executive, more than the Executive to decide 
for them. Both magistrates are equally independent in 
the sphere of action assigned to them. The judges, 
believing the law constitutional, had a right to pass 
a sentence of fine and imprisonment; because the -
power was placed in their hands by the Constitution. 
But the Executive, believing the law to be unconsti­
tutional, were bound to rem.it the execution of it; 
because that power has been confided to them by the 
Constitution. That instrument meant that its co-or­
dinate branches should be checks on each other. But 
the opinion which gives the judges the right to de­
cide what laws are constitutional, and what not, 
not only for themselves in their own sphere of 
action, but for the 1egislature and executive a1so, 
in their spheres, would make the judiciary a des-

•. b h" :po1.1i.c ranc • 

The opinion of Madison and Jefferson as to the effect of a 
Supreme Court decision under the Constitution was also shared . 
by President Jackson. In his message to Congress of Jlily 10, 1832, 
communicating to Congress his veto of the Charter of the United 
States Ba.nk,ll) he said : 

10) cited by Walter F. Murphy, Cong:r:ess and the Court 25. (Univ. 
of Chicago Press 1962). 

11) 8(3) Co~essional Debates, 22nd Cong., 1st Sess., App.73, 76 
(1832). 



"It is maintained by the advocates of the bank that 
its constitutional.ity, in all its features, ought 
to be considered as settled by precedent, and by 
the decision of the Supreme Court. To this conclu­
sion I ca."'l..~ot assent •••• 

If the opinion of the Supreme Court covered the 
whole ground of this act, it ought not to control 
the co-ordinate authorities of this Government. 
The COD.t,'"'Tess, the Executive, and the court, must 
each for itself be guided by its own opinion of 
the constitution. Each public officer who takes 
an oath to support the-constitution, swears that 
he will support it as he understands it, and not 
as understood by others. It is as much the duty of 
the House of Representatives, of the Senate, and 
of the President, to decide upon the constitutiona­
lity of any bill or resolution which may be presented 
to them for passage or approval, as it is of the sup­
reme judges, when it may be brought before them for 
judicial decision. The opinion of the judges has no 
more authority over::~· Congress than the opinion of 
Congress has over the judges; and on that point, 
the President is independent of both. The authority 
of the Supreme Court must not, therefore, be per­
mitted to control the Congress or the Executive, when 
acting in their legislative capacities, but to have 
only such influence as the force of their reasoning 
may deserve." 

It seems inconceivable that with such a constitutional and 
historical foundation, any legislator or future legislator could 
ever adhere to an opinion that not only the actual. decision of the 
Supreme Court, but every pronouncement, that is every dictum, 
touching upon a constitutional provision,is of binding effect on the 
entire Nation. Yet, that is what Stephen A. Douglas did in the 
famous Lincoln-Douglas debate during his campaign for the United 
States Senate.12 ) 

12) Created Eaual? The Com lete Lincoln-Dou las Debates, ed. and 
with a:n intro uction y Paul M. Angle Chicago 1 8). 
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In 1856, the Supreme Court had decided Dred Scott v. San:ford,60 
U .. S.(19 How.) 393. Dred Scott, a Negro, had s1..:.ed in a federal 
court to establish his freedom. He claimed to be-a citizen of 

·Nissouri on the ground that he had acquired his freedom through 
a temporary~stay in Illinois, a free State, and in a territory 
where slavery had been outlawed by an_ act of Congress. He had been 
taken there by his master, an army surgeon by the name of Emerson, 
who later returned with Scott to ~lissouri, his home State. After 
Emerson's death, his widow transferred title tp Scott to her 
brother, the defendant Sanford, a citizen of New York, for the 
purpose of enabling Scott to sue in a federal court. 

The actual decision of the Supreme Court was that Scott's 
status was determined by the law of the State of I'1issouri; that 
according to that law, Scott was a slave and therefore not a 

citizen of Missouri; that for that reason he could not £Ue in a 
federal court; and that therefore a federal court had no-. juris­
diction. 

Outside of this actual decision1 the Supreme Court said many 
other things, among them, 
(l) that no Negro slave, imported as such from Africa~ and no 

descendant of such slave, can ever be a citizen of the 
United States, in the sense of that term as used in the 
Constitution of the United States, because they had not 
been included in the Declaration of Independence, 60 U.S. 
{19.How .. ). at 407~~410; 

(2) that "subject to the Constitution of the United States," · 
neither Congress nor a territorial legislatv.re ean ex­
clude slavery from any U.S. territory. Id. at 450-452. 

Lincoln, who campaigned against Douglas for the U.S.Senate, 
had attacked the Dred Scott decision, especially these two 
pronouncements. 

Douglas saw therein "a crusade against the Supreme Court of 
the United States." According to him, every pronouncement (dictum) 
relati.~g to the Constitution made by the Suprene Court, even in a 
case where the Court had declared that it had no jurisdiction, 
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had to be accepted as authoritative interpretation of the Consti­
tution and the laws .. For him, the Suprer::le Court was the ultimate 
arbiter of all constitutional questions. 

:.S:5.!:.cob called this ne..n asto::J.is~~.er ~ ,_, lec;s.l history; n "a new 

1ro:nder of the world." For Lincoln, this was "a very dangerous doc­
trine indeed and one which would place us under the despotism of 
e.n oligarchy.tt He denied that he "resisted" the Supreme Cov.rt's 
~ Scott decision. The Court had decided that Scott was still a 
slave, and he, Lincoln, had no intention of interfering with the 
property by attempting to take Scott from his master. He merely 
denied that the Courtts decision would prevent Congress from pro­
hibiting slavery in a new territory. He refused to recognize it as 
na rule of politigal action for the people a.."ld all the departments 
of the government.tt In short, he made the time honored distinction 
between an actual decision of the Supreme Court that es~ablished 
w·i th finality the rights between the parties to a law suit -- in 

the Dred Scott case that Scott was still his master's property -­
and a dictu.m; and he also rejected the view that a Supreme Court's 
interpretation of a constitutional question in an individual legal 
controversy was binding on everyone outside of that controversy.l3) 

Lincoln considered this matter of such importa.."lce that he 
spoke about it at his first inaugural address. He said: 

"I do not forget the position, assumed by some, that con­
stitutional questions are to be decided by the Supreme Court; 
nor do I deny that such decisions must be binding, in any 
case, upon the parties to a suit, as to the object of that 
suit ••• J..nd while it is obviously possible that such de­
cision may be erroneous in any given case, still the evil 
effect following it, being limited to that particular case, 
with the chance that it may be overruled and never become 
a precedent for other cases, can better b~ borne than could 
the evils of a different practice. At the same time, the 
candid citizen must confess that if' the policy of the govern­
ment, upon vital questions affecting the whole people, is to 
be irrevocably fixed by decisions of the Supreme Court, the 
instant they are made, in ordinary litigation between par­
ties in personal actions, the people will have ceased to 
be their ovm rulers, having to that extent practically re­
signed their government into the hands of that eminent 
tribunal." 

13) Id. 36-37, 56, 78. 



Reg:rettably, Lincoln's advice was not heeded, a..~d his prophesy. 
has come to pass: the people of the United States have ceased to be 
their own rulers because Congress and their Presidents have prac-
·tically resigned their government into the hands of the Supreme 
Court. As a-result, a phenomenon has occurred: by way of a law 
suit, a Constitution based on the dem~cratic principles of sovereignty 
and self-government of the people has been replaced by a minority 
government of life tenured judges. 

However, the judges alone would not have succeeded in forcing 
the result of a:nindividual decision on the entire Nation, had Cong­
ress and the Presidents not become slaves to the theory, unknown 
to the entire · Western world and, above all, also unknown to the 
u.s.Constitution,that a decision of the Supreme Court as well as 
every pronouncement (dictum) - expounding a cons ti tu-
tional provision takes the place of that constitutional.provision 
itself and becomes the supreme law of the land. 

The logical consequence of that theory is that the Nation can 
~free itself from the effects of ,a Supreme Court decision onl.y 
through a constitutional amendment pursuant to Art.v. of the Consti­
tution. And thist in fact, is being claimed by groups who find it 
advi=".....ntageous to cling to the rulership of the judges. 

This means that no more than five Supreme Court judges have 
it in their power to change the Constitution at will, while the 
people are relegated to the constitutional amendatory process if 
they want to rid themselves of a constitutional misinterpretation . 
by the Supreme Court. This is so absurd that we can be sure tli..at 
it was never contemplated by the framers of the Constitution. 

True to its plan, the Constitution has not left the usurpations 
of the Supreme Court without a check. It is the power to regulate 
the jurisdiction of the federal courts. With the exception of the 
very few cases in which the Constitution itself has granted 
original jurisdiction to the Supreme Court, all power over the 
appellate jurisdiction of the Supreme Court an8Yf{£.e entire juris­
diction of the lower federal courts has been given to Congress. 
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Because Art.III, Sec.2 of the Constitution says 1• ••• the sup-. 
rene Court shall have appellate Jurisdiction, both as to Law and 
Fact, with such Exceptions, and under such Regulations as the Cong-
·ress shall make, 11 there have been allegations at an early date that 
also the Supreme Court's appellate jurisdiction is derived directly 
from the Constitution and that there are certain "core functions 11 

of the Supreme Court into which Congress may not intrude. 

Such allegations have been convincingly refuted by Ch.J.Ells­
worth who, as a member of the Federal Convention's Committee on 
Detail, was o~e of the drafters of the clause. In Wiscart v. 
Dauchi, ~U.S. ( 3 Dall.) 321, 327 (1796), he said: 

"Here then, is the ground, and the only ground, on 
which we can sustain an appeal. If Congress has 
provided no rule to regul.ate our proceedings, we 
ca..."'l.not exercise an appellate jurisdiction; and if 
the rule is provided, we cannot depart from it. The. 
question, therefore, on the constitutional point of 
an appellate jurisdiction, is simply, whether Cong­
ress has established any rule for regulating its 
exercise?" 

In Turner v. Bank of North .4..merica, 4 U.S. (4 Dall.) 8, 9-10 (1799), 
Rawle, Counsel for the defendant in error, had argued, ttthat the 
judicial power is the grant of the constitution, and congress can 
no more limit, than enlarge, the constitutional grant. 11 Ch.J'.Ells­
worth responded in a footnote, as follows(at p.10): 

nHow far is it meant to carr3r this argument? Will it 
be affirmed, that in every case, to which the judicial 
power of the United States extends, the federal Courts 
may exercise a jurisdiction, without the intervention 
of the legislature, to distribute, and regulate, the 
p01.;rer? 11 

J.Chase added (id.): 
"The notion has frequently been entertained., that the 
federal Courts derive their judicial power immediately::­
from the constitution; but the political truth is, that 
the disposal of the judicial. :power, (except in a :few 
specified instances) belongs to congress. If congress 
has given the power to this Court, we possess it, not 
otherwise; and if congress has not given the power to 
us, or to any other Court; it still remains at the 
legislative disposal. Besides, congress is not bound, 
a.~d it would perhaps, be expedient, to enlarge the 
jurisdiction of the federal Courts, to every subject, 
in every form, which the constitution might warrant." 



Ch.J. Ellsworth a1so had pointed out that a court of limited 
:·J.risd.iction cannot act unless the contrary appears (id. at 11). 
All federal courts, including the supreme Court,- are courts of 

ted jurisdiction. Therefore the Supreme Court can..~ot act unless 
cont:~ar~' appears. The Constitution itself has granted to the 

Supreme Court original jurisdiction in a few cases enumerated in 

J:..rt.III, Sec.2, cl.2, but has left to Congress the regv..lation of 
all its appellate jurisdiction. It follo·ws that there has to be 
~ act of Congress before the St1preme Court can take appellate 
iurisdiction.14) · v 

In the Federalist Papers, Alexander Hamilton, also one of the 
framers of the Constitution, mentioned the pow·er of Congress over 
the appellate jurisdiction of the Supreme Court three tL~es as 
being adequate to remove any "partial inconveniences" which may be 
caused by usurpations of the Sup~eme Court, viz. L~ No~80 (p.481), 
and No.81 (at pp.488 and 491). However~ when, in the 97th Congress, 
in response to complaints from their constituents, some members 
of Congress tried to make use of that power to prevent the supreme 
Court from taking appe1late jurisdiction, and the lower federal 
courts from taking jurisdiction, in cases relating to school prayers, 
abortion, and racial ~using, they encountered opposition from those 
members of Congress who called themselves nliberals." 

Noticeable was also the total absence of support from President 
Reaga...~, although he had declared himself against the rulings of the 
Supreme Court in these matters. It soon became obvious that he had 
received bad legal advice, because he sent to Congress a proposal 
for a constitutional amendment with respect to school prayers, 
which reads: 

14) See cayv v. Curt±s, 44 u.s~ (3 Row.) 236, 245 (184~ Ex Tarte 
Mccard e 1 73 U.S. (6 Wall.) 318 (1868), 74 U.S. (7 Wail. 506, 
513-514 (1869); Carroll v. United States, 354 U.S.394 (1857). 
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"Nothing in this Constitution shall be construed to 
prohibit individual or group prayer in public schools 
or public institutions. No person shall be required by 
the United States or by any State to participate in 
prayer .. " 

The U.S.Constitution does not prohibit prayers anywhere, and 

both the United States Constitution as well as the State constitu­
tions guarantee freedom of religious worship. The prayers which 
the Supreme Court_declared to be unconstitutiona115 ) were all 
voluntary prayers. The second sentence of the' proposed amendnent, 
if adopted, would for the first time provide the federal courts 
with a constitutional basis to involve themselves in a constant 
fight over the question of voluntariness. 

A constitutional amendment to "permit" voluntary silent prayer 
or meditation, as has also been proposed, is even more undesirable, 
because it wou1d for the ~irst tiine provide the federal-courts 
with a constitutional authority to suppress all other prayers. 

As shown in my statement submitted to the Senate Judiciary 
Committee on Septembe~ 16, 1982, at·the Hearing on S.J.Res.19916 ), 
the decisions in which the Supreme Court ruled that prayers in 
State public schools violate the U.S.Constitution, were not inter­
pretations of the Constitution, but attempts to change it in the 
guise of constitutional interpretation. The Supreme Court rendered 
these decisions against the Constitution, because the Constitution 
has given the Supreme Court no authority to change it. The proposed 
co~stitutional amendments would be most undesirable already for 
the reason that they would, for the first time 1 place into the Con­
stitution an indirect admission that the Supreme Court has the 
right to change the Constitution in the guise of "constitutional" 
interpretation, and therefore would be irreconcilable with Art.V 
of the Constitution which reserves the authority to change it to 
persons elected by the people. ' 

15) See En~l v. Vitale, 370 u.s.-421 (1962) and Abington School 
Distric v. Schempp, 374 U.S.203 (1963).See infra 1±-7). 

16) Hearin~s before the Comm.ittee---on the Judiciary, U.S.Senate, 
97th Cong., 2nd Seas., on S.J.Res.199, ·Serial No.J-97-129, 
pp.351-362. 
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It is possible that the opposition in the Congress and of the. 
President to the use of the power of Congress over the jurisdiction 
of the federal courts was due to the fact that the issue was ob-

. sc11.red that the opponents might have second thoughts if faced 
with the t:rUe issue. The issue is not whether Congress is for or 
against school prayers, or for or against abortion. The issue is 
who under the u.s.Constitution has the right to make the laws con­
cerning religion, abortion and schools, the supreme Court or the 
several States within their jurisdictions and Congress in the Dis-, 

trict of Columbia. The framers of the Constitution and the States 
which ratified it opted for the democratic way, namely for the 
elected representatives of the people in Congress a._~d the legisla­
tures of the States, not for unelected life tenured judges. 

It is democracy itsel:f which is at stake ! 

Obviously, democracy needs cultivating in the United States, 
and the President is in the best possible position to do this 
through the prestige of his Office. He ought to do this by 
giving his support to the efforts n~w underway in the Senate 
Judiciary SD~committee on Separation of Powers to restore the 
constitv~ional role of the federal courts. 

3. Under tne Constitution of the United States, a Supreme Court 
Decision expounding the Constitution 

binds only the parties to the suit 
as to the objects of that suit. 

----------------------------------------------------------~ 

The f Oregoing introduction was needed to unravel the COnftlSiOn 
which prevailf3 concerning the constitutional plan for the federal 
courts, in order to preclude objections that Congress cannot legis­
late. where the Supreme Court has established a "constitutional" 
rll.le. As Hamilton pointed out in No.81 of The Federalist Papers 
(at p.484): "A legislature, ·without exceeding its province, cannot 
reverse a determination once made in a particular case; though it 
may prescribe a new rule for future cases." 
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The following can be proven from the constitutional language 
its sources: 

The 11 supreme Law of the Land" / of ·which .f.,,,rt. VI, clause 2 
consists of the U.S. Cons ti t;_,:.tion, the 12.'lrn of the U::1i ted 

States, meaning acts of Congress if made in pursuance of the Con­
sti tution,7'¥-Re treaties made under the authority of the United 
Ste.tes. 

Art.III, Sec. 2, clause 2 has given original jurisdiction to 
the Supreme Court only in very few cases, viz. 11 in Cases affecting 
P...:mbassadors, other pv.blic Ministers and Consuls, and those in which 
2 State sl:all be Party. " 

Clause 2, as modified by the Eleventh Amendment, refers to 
those cases in which the grant of power is made in clause 1. 

The Consti ti..ition has granted ,WLfederal judicial power in cases 
. . 

arising under the retained rights of the States in suits by indivi-
duals against a State,xmt between citizens of the same State, and 
bet·ween a State and its citizens • 

.A.rt.III, Sec.2, clause 2 has given Congress unconditional 
power oVBr the appellate jurisdiction'." of the Supreme Court and over 
the entire jurisdiction of the lower federal courts. 

In all cases in which Congress has not made use of its power 
to give federal judicial jurisdiction to the federal courts, it 
has remained in the courts of the States.17) 

17) See Palmore v. United States, 411 U.S.389, 4Q1~02 (1973): 
"' [flhe judicial power of the United States ••• is (except 
in enumerated instances, applicable exclusively to this 
court) dependent for its distribution a...~d organization, 
and for the modes of its exercise, entirely upon the action 
of Congress, who possess the sole power of creating the 
tribunals (inferior to the Supreme Court) ••• and of in­
vesting them with jurisdiction either limited, concurrent, 
or exclusive, and of withholding jurisdiction from them 
in the exact degree and character which to Congress may­
seem proper for the public .good.'~ v. Curtis, 3 How. 
236, 245 (1845). Congress plainly understood this, for 
until 1875 Congress refrained from providing the lower 
federal courts with general federal-question jurisdiction. 
Until that time, the state courts provided the only forum 
for vindicating ma.~y important federal claims. Even then, 
with exceptions, the state courts remained the sole forum 
for the trial of federal cases not involving the required 
jurisdictional amount, and for the most pa.rt retained con­
current jurisdiction of federal claims properly within 
the jurisdiction of the lower federal courts." (Citations 
omitted). 
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The U.S~Constitution contains no provision authorizing judicial 
review, as the power assumed by federal judges , to destroy a law 
which they believe to be miconstitutional, is called. 

In the debates of the Federal Convent:"on of 1787, the oppo­

nents to the participation of judges in the law-making process as 
members of the Cou..~cil of Revision had remarked on several occa­
sions that the constitutionality of the law would be considered by 
the judges when the question was properly before them in their 
capacity as judges.18) But outside of such occasional remarks, there 
was no debate on that point, nor did the Convention ever vote on a 
motion to include into the Constitution the power for the federal 
courts to declare a law invalid because they believed it to 
violate the Constitution. 

The omission was intended. Madison of Virginia and Wilson of 
Pennsylvania were the strongest advocates of the participation of 
Supreme Court judges as members of a Council of Revision to veto 
any 1aw before it could go into effect. But there, the judges w_ou1d 
have acted together wi-th the Executive, and two-thirds of Congress 
could have overruled them. After this was rejected, ¥"18.dison was 
in no mood to gra..~t to the judges an micontrolled power to destroy 
a law. Hence, his insistence that the federal judiciary should 
have the power to expound the Constitution only in "cases of a 
Judiciary nature," that is in a legal controversy properly before 
the Court, with binding effect only on the parties to the suit 
as to the objects of that suit. (supra 8-9). 

18) 1 Farrand 97, 98, 109; 2 Farrand 27, 73, 76, 78, 92, 93. 
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Re: ~CIAL REFORM .ACT TITLE I - COURT ?ROCEDURES. 

Part A -- Incorporation Doctrine 
-----------------~----------------
1. The first 8 amendments to the U.S.Constitution were added 

up.ir1request of the States as special restrictions on the 
U.S.Government only and were not intended to apply to the 
States. -- The Ninth Amendment was intended to protect 
from federa1 interference those State rights retained by 
the people of the several States which are not enumerated 
in Amendments 1-8~ -- The Tenth _ti.mendment makes clear 
that the powers not delegated to the U.S.Governr::lent by 
the u.s.Constitution, nor prohibited by it to the States 
have been retained by the States or their people. 

--------------------------------------------------------------
Part A is designed to prevent the U.S.Supreme Court from taking 

appellate jurisdiction, and the lower federal courts from taking 
jurisdiction, over "any case wherein any: par'fJ' claims the abridge­
ment by a State," or by any authority of a State, "of any right 
secured by the first eight amendments to the Consti tuti-on of the 
United States." 

The first eight ~endments to the Constitution are commonly 
called the Federal Bill of Rights. ~ey were intended to be 
special restrictions on the new federal government. They were not 
intended to apply to the States. 

This fact has never been drawn into question by the Supreme 
Court and is so generally accepted that it would not be necessary 
to prove it from the Constitution and its sources, had I not been 
advised that some Senators permitted themselves to be influenced 
by William Rawle's book, published shortly after the adoption 
of the Constitution,19) which expressed the view that only the 
First .Amendment was a restriction on the federal government alone, 
because its language clearly says, "Congress sP,all make no law", 
while the other amendn!ents are in general terms and therefore also 
applied to the States. 

The book was probably written by the same Rawle whose views 
on federal judicial power were refuted by Ch.J.Ellsworth (supra 
15-16).Rawle's views on the applicability of amendments 1-8 
can be just as easily refuted. 

19) William Rawle, A View of the Constitution of the United States 
of A.i~erica, 2nd ed. Philadelphia 1829. 



Rawle wanted to prove his views exclusively from the la..~guage 
(id.l20-l35). But he was inconsistent. Thus, he indicated that 
Congress covl d legislate to protect against abus_es of liberty of 
speech c~d of the press, because "the pu:nishment of dangerous or 

trial, are 
fou11d to have a pernicious tendency, is necessary for the peace a..~d 

order of gove:rrunent and religion, wh~ch are the solid fo"Undations 
of civil liberty." (Id. 123-124). Bv.t the _First Amendment says ca­
tegorically, "Congress shall make aQ. !fil'! ••• abridiging the free­
dom of speech,' ,or of the press". Logically, therefore, Congress 
can.not make any law protecting individuals from excesses of the 
press. ~nat power, namely the power to nake laws respecting the 
press, together with the power to make laws to protect the people 
from excesses of the press, has been retained by the States. 

~nen Rawle said that the Sixth _4..mendment "has more immediate 
reference to the judicial proceedings of the United States, and 
may therefore be considered as restraints only on the legislation 
of the United States (id.l28). But this .Amendment is also in 
general terms. Evidently then, this alone cannot be taken as a 
criterion for its applicability to the States. Actually, exactly 
'. . . t ·- h n:.e con0rary is rt1e. we _ave it fro::-l one of the franers himself, 
namely Alexander Hamilton. He explained in No.83 of the Federalist 
~apers (at p.503): 

20) 

"The United States, in their united and collective 
capacity, are the OBJECTS to which all general pro­
. ·visions in the constitution must necessarily be 
constru.ed to refer. u (Emphasis original). gg/ 

The framers of the Constitution used the nlu.ral form when 
speaking of the United statest and so does the Constitution 
(See A.rt.III, Sec.2, cl.land Thirteenth .Amendment). T'nis 
is grammatically correct and more fitting a federal system 
than "the United States is." Therefore I shall follow the 
Constitution. 
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Later, Ch.J.Marshall, certainly as much a contemporary as 
Rawle, gave the same explanation expressly with respeci to the 
Federal Bill of Rights. In Barron v. Baltimore, 32 U.S.(7 Pet .. ) 
242, 246-247 (18'.33), Ch.J.Marshall said, in substance, that the 

.u.s.Constitution was created for the general goverri..ment, not for 
the individual States. Each State established a constitution for 
itself. The powers conf'erred by the U.S.Constitution were intended 
to be exercised by the United States Government, 11 a.."1d the limi ta­
t ions on power, if expressed in general terms, are naturally and, 
we thL7lk, necessarily,applicable to the government created by the 
instrument." Therefore, "the fifth amendment must be understood 
as restraining the power of the general government, not as appli­
cable to the states." 

As already mentioned, freedom of speech, or of the press refer 
to rights retained by the States, as do all the other rights 
enum.~rated in amendments 1-8 as restrictions on the federal govern­
ment. The Constitution has not given the federal governi~ent any 
power to make laws which could endanger those rights. Therefore 
some people opposed a Federal Bill of Rights as unnecessary and 
even dangerous. 

For insta.!lce, Rep.Jackson from Georgia objected: 

"There is a !l18.Xim in law, and it will apply to bills 
of rights, that when you enumerate exceptions, the 
exceptions operate to the exclusion of all circum­
stances that are omitted; consequently, unless you 
except every right from the grant of power, those 
omitted are inferred to be resigned to the discre­
tion of the Government. 

The gentleman endeavors to secure the liberty 
of the press; pray how is this in danger? There 
is no power given to Congress to regulate this 
subject as they ca..~ commerce, or peace, or war." 21/ 

Madison h$,d referred to these objections when introducing 
the amendments. He considered them to be "the most plausible argu­
ments I have ever heard urged against the admission of a bill of 
rights into this system; but, I conceive, that it may be guarded 
against."22 ) For that purpose, he had proposed the following clause: 

21) First Cqngress, first Session, 1 .L'Ylllals of Congress 442 (1789). 
22) Id. 439. 



"The exceptions here or elsewhere L"'l the Constitution, 
~~de in favor of particular rights, shall not be con­
strued as to diminish the just importance of other 
rights retained by the people, or as to enlarge the 
powers delegated by the Constitution; but either as 
actual limitations of such-·pm1ers, o:;: as inc-erted 
merely .for greater caution.'' W 

This became the Ninth Amendment which-reads: 

t 1The enumeration in the Consti tution1 of certain 
rights, shall not be construed to deny or dis­
parage others retained by the people.rt 

As an added precaution to protect the retained rights of the 
States, several State conventions had requested that it should be 
declared in the Constitution: 

"The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, 
or to the people." 

In addition, the Senate prefixed the following preamble to 
the amendments: 

"The conventions of a number of ?the states, at the 
time of adopting the constitution, expressed a de­
sire in order to prevent misconstruction or abuse 
of its powers 1 that further declaratory a..~d restric­
tive clauses should be added: ••• " W 
All this is clear evidence of the intent of the framers that 

the first eight amendments are restrictions on the federal govern­
ment only, and that noneof them was meant to apply to the States. 

It also ought to be~ clear that the rights retained by th~ 
people mentioned in the Ninth Amendment, and the powers reserved 
to the people mentioned in the Tenth Amendment are, of course, the 
the rights and powers of the people of the several States, that is 
they concern State laws, !!Qi_ federal laws. There are_only such 
federal_rights as are in the Constitution. See ~ v. Covert, 
354 u.s.l, 5-6 (1957). Therefore there can be no federal rights 
retained by the people. 

23) Id. 435. 
24) Journal of the First Session of the Senate, Appendix 96 (1789). 
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Strangely enough, former Supreme Court Justice Goldberg dis­
covered such federal rights retained by the people in the Ninth 
f\ . .mena~ent. In his concurring opinion in Griswold v. Connecticut, 
381 U.S.479, 492 (1965), he said: 

the Ninth .Ar;1endment shows a belief of tr1e Consti tu­
tion! s authors that f'undamental rights exist that 
are not expressly enumerated in the first eight amend­
ments a.~d an intent that the list of rights included 
there not be deemed exhaustive • .As any student of this 
Court's opinions knows, this Court has heldt often 
unanimously, that the Fifth and Fourteenth Amendments 
protect certain fundamental personal liberties from 
abridgment by the Federal Government or the States. 
(Citations omitted). The Ninth }..mendment simply shows 
the intent of the Constitution's authors that other 
fu...~damental personal rigp.ts should not be denied 
such protection or disparaged in any other way simply 
because they are not specifically listed in the first 
eight constitutional amendments." (Emphasis supplied) .. 
Thus, J.Goldberg "interpretedu the ~Tinth Amendment into the 

exact opposite of what the constitutional authors intended it to be. 
Of course, he had to change the constitutional text for that pur­
pose, namely 'the rights retained by the people' into 'fundamental 
rights,' so that J.Goldberg could ch~ge the Ninth Amendment from 
a protection of State rights retained by the people of the several 
States, into a uprotection" of fundamental rights against the 
rights reserved to the peop1e of the several States. .As a result, 
the Ninth .Amendment was turned into an inexhaustible pit out of 
which the federal courts could fish forever more ttfv.nctamentar 
rights p:r:otected by the Constitution" to destroy any law they did 
not like. To arrive at su~h a result, takes ignorance of the Con­
stitution and its history, or a determination not to know them. 

However~ J .. Goldberg's "interpretationn was taken up with zeal 
by a U. S.District Court in Texas. It found tha.t a woman's "funda­
mental rightsn of marital privacy to choose whether to have child­
ren was a rig...~t protected by the Ninth 1\.}nendment, which enabled 
the District Court to declare that the Texas Abortion laws ·were 
unconstitutional .. 25) 

25) Jane Roe v. Henry Wade, v. James Hubert Hallford, intervenor; 
John Doe a._nd Hary Doe v. Wade, 314 F .. SUpp.1217 (u.s.D.Ct., 
N.D.Texas, Dallas Div.197or:-
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The Supreme Court, in~ v. ~' 410 U.S.113, 153 (1973), 
its blessing to the District Court•s ninterpret2.tion° that 

c. fundamental right of privacy was founded nin the Ninth Amendment's 
reservation of rights to the people'~ which 11is broad enough to en-

. con:pass a woman's decision whether or not to ten:J..in2.te her preg­
n~ncy~ although the Supreme Court preferred to find such a right 

"in the Fourteenth Amendment's concept. of personal liberty and re­
strictions upon state action." 

Thus, the Supreme Court secured its power over abortion in 
two ways: 

First, the Supreme Court :plucked a nright of privacy11 out of 
the First, Fourth and Fifth Amendm.ents and out of the ttpenum­
bras of the Bill of Rights," and then declared it to be in­

cluded in "the concept of libert;y: guaranteed by the first sec­
tion of the Fourteenth Amendment." 410 U.S., at 152 .. 
Second, the Supreme Court declared that "the Ninth- .fl...mendment 's 
reservation of rights to the people is broad enough to encom­
pass ~woman's decision whether or not to terminate her preg­
nancy." Id., at 152-~53. 

The Constitution neither mentions a 11right of. privacyn nor 
n:penu:nbras of the Bill o:f Rig.lits," nor abortion. Obviously the 
Constitution has never delegated to the United States the power to 
legislate with respect to abortion. According to the Tenth Amendment, 
that power, therefore, is reserved to the States or to their people, 
a:nd was intended to be specially protected by the Ninth Amendment's 
reservation of all State rights retained by the people which are 
not nentioned in Amendments 1-8. 

It is not hard to imagine what will happen if Part A of the 
Court Reform Act should be enacted into law. If a party should 
clainLthe abridgement by a State or by any of its subdivisions of 
any right secured by the first eight amendments to the Constitution, 
federal judges will rule that such rights1 as· well.as any other "con­
stitutional rights" they may dream up1are secured against the States 
by the Ninth Amendment. Therefore, the word tteight" in the last 
sentence 0£ Sec.lll(a) should be replaced by "nine", so that the 
last part of the sentence will read: "••• of any right secured by 
the first nine amendments to the Consti tu.tion of the United States. n 



2. The only provision of the Federal Bill of Rights 
which the Constitution has made applicable to the 
States by incorporating it into the Fourtee~th 
Anendn:lent is the due process clause of the 
Fifth Amendment. 

------------------------------------------------------------
The incorporation doctrine, as usually u...~derstood by American 

lawyers, is the doctrine according to which some or all provisions 

of the Federal Bill of Rights have been incorporated into the first 

section of the Fourteenth Amendment, whereby they became applicable 

to the States, so that,what was intended by the Constitution to be 

a restriction on the federal government onlY;became also a restric­

tion on the States. 

T'.ue doctrine is entirely judge-made and has no basis in the 

Fourteenth .Amendment, neither in its language, nor in its history. 

The first section of the Fourteenth Amendment reads: 

"All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they re­
side. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due pro­
cess of law; nor deny to any person within its juris­
diction the equal protection of the laws." 

As can be seen, only one clause of the Federal Bill of Rights 
. 

appears in this section, namely the due process clause of the Fifth 

.Amendment. It is this clause which the Supreme Court has misused to 

"incorporate" almost all provisions of the Federal Bill of Rights 

and any other ttconstitutional right" which the supreme Court cared 
them 

to invent in order to declare/Xit applicable to the States and 

destroy any state law which displeased the Court. 

However, J.Black, and some of his colleagues, believed that 

the privileges or immu.n,ities clause incorporated the entire Bill 
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of Rights. J.Black based his opinion predominently on three 

speeches, two by Rep.Bingham of Ohio, one by Sen~tor Howard of 

The first speech by Bingham was made when he introduced 

the first version of the Fourteenth Amendment to the Rouse, which 

w-as rejected. His second speech came five years later, in 1871, 

during the debates on the Ku Klux Klan Bill. 26 ) Only Senator 

Howard's speech was made during the debates on.the adopted version 

of the Fourteenth .tunendment. His was the only speech which mentioned 

As -,,,;ill be shm•m. later, these speeches were unable to dis-

tinguish between the "privileges and imnnmities" of Art.IV, Sec.2, 

a.'ld the Federal Bill of Rights o:f Amendments 1-8. Moreover, Howard., 

as member o:f the Joint Committee on Reconstruction, where the Four­

teenth .Amendment was drafted, had voted against Bingham's motions 

to include another clause of the Fifth Amendment, namely the just 

compensation clause, into the proposed constitutional amendment. 27~ 
Because o:f this confusion, and also because Part D of Title I 

of the Judicial Reform Act is entitled "Federal Civil Rights 

Litigation," it seems desirable to explain that the many invasions 

of the powers reserved to the States which have occurred by the 

:federal courts as well as by Congress in the name o:f "civil rights", 

were not authorized by the Fourteenth Amendment. 

26) See Hermine Herta Meyer, The Histormd Meaning of the ·· 
Fourteenth Amendment 51-53,, 80-84,_-124 (New York 1977). 

27) See infra 37-38. 
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By the ¥rivileges and immunities clause of Art IV. section 2, 
clause of 'tlie Constitution each State promised to accord 
to a citizen from a Sister State comi...~g temporarily into 
the State the same civi1 rights as it accorded to its o~m 
citizens. The privileges or immunities clause of the Four­
teenth Amendment was originally believed to do the same. 

1.T:.s not intended to incornorete ts 1-8. - -
-----------~------------------------------------------------------

.Almost i:r:n:_;_ediately after the Declare.tion of Independence, the 

3te.tes formed a League of Friendship under the name of nThe United 

States of .America.n Thereafter they could not continue to treat 

one a.~other's citizens as aliens. Therefore, they agreed in Art.IV 

of the Articles of Confederation that 

11 the free irJ:labi tants of each of these states, 
paupers, vagabonds and fugitives from justice 
excepted, shall be entitled to all privileges 
and immunities of free citizens in the several 
states; and the people of each state shall have 
free ingress and regress to a.~d froo a:!lY other 
state, and shall enjoy therein all the privi­
leges of trade and commerce, subject to the same 
duties, impositions and restrictions as the in-
habita...11ts respectively." g§/ ~ 

This provision became J:..rt*Dl, sect .2, cl .. 1 of the Consti tu ti on, 

as follows: 

nThe citizens of each State shall be e'!ltitled to all 
?rivileges and Immu..11ities of citizeEs in the several 
States. 11 

Lil:e .Art.IV o:f the J...rticles of Cor.i.f'eO.eration, _;\rt.IV of the 

U.S.Constitution was addressed to a. citizen of a State who went 

ter:lporarily to another State. Thus, a citizen of State A who ·went 

te::porarily to State B was intended to have the same right to do 

business and to do related things, such as make contracts and have 

them enforced, own. and dispose of property, sue in the courts of 

28) Articles of Confederation. agreed to on Xov.15 1 1777, ratifi­
cation completed on March 1, 1781. 19 Journals Qf .:tl1e Conti­
nental Congress 214 (1781). Library of Congress ed .. 
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State (privileges/,.as the citizens of State E; and the citizens 

3tate L had the right to be :free of taxes, penalties, and other 

"' ~ ( . . .:.. . ) h. 'h -'-h ..:~Aro.ens ir.u:mJ.nl. vies w :i.e.... IJ.<.~e citizens of State-B were not subject 

But the laws to which a citizen of State A had a right in State B, 

were those of State B, a.~d he could not demand that State B recog-

nize a..~y laws of the homestate of the citizen from State A. 

The political or nu...~icipal rights co-:;Ud only be acquired with 

residence for a period prescribed by the lai·TS of the adopted state, 

2.t w:r~ich time ::Lci±izen fro:::n another State becane a citizen of that 

State without naturalization. 29) 

It was in the nature of things that jury service and schools 

i;rere not :part of the civil rights. Jury service is not or1ly a right, 

but also a duty, and a citizen from another State could not be 

forced to a.ct as a juror when temporarily in the State; nor did 

he i.1e.ve a rigllt to act as a juror. Uei ther could a citizen from 

a.::::other State be expected to have his children in the schools of 

a State to which he went onl:t temporarily. 

lJegroes cid. not enjoy the benefits of .A.rt.IV, sect.2, cl.1. 

The States were only obliged to accord them to citizens of a 

sister State. Those who w·ere slaves, co1J.1.d r:.ot be citizens. But 

Korthern a..~d Eastern States had abolished slavery, and in five 
free 

States all/native born inhabitants, including Negroes, were citizens 

by birth. However, after the abolition of slavery, those States 

passed laws inposing discriminatory btirdens on the colored people. 

29) See H.R.Meyer, Fourteenth Amendment 18-26 (supra note 26~. 
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stated by Cha.YJ.cellor Kent, "in no part of the country, except 

1 the latter (colored persons), in point of fact, par-

tic te e~·..ially, with whites, in the exercise of civil and poli-

t;: ri 30) For that res.son, t:V:,e ,~ +-r> r'l: 
;' '·~ ,_, Y'!.Ot reCOg11iZe 

them as full citizens entitled to the privileges and immunities 

'Under ]:_rt.IV, sec.2. After the abolition of Slavery by the Thir-

teenth Amencment, several of the former slave holding States 

followed tl:e I:orth in enacting laws which im::,.:osed on the colored 

race onerous disabilities 8.!ld burdens. 

:ea re::,edy this, Sena tor Tr--0.mbull of Illinois i1-:troduced on 

Ja.nl:i.a.ry 5, 1866, a Civil F..ights Bill for the protection of the 

civil rights of persons of African descent. This Bill passed Cong­

ress on Earch 15, 1866.3l) Its first section reads as follows: 

30) 

31) 

32) 

"That all persons born in the United States and not 
subject to any foreign power, excluding Indians not 
taxed, are hereby declared to be citizens of the 
United States, and such citizens, of every race and 
color 

9 
1:-i thout regard to any previous condition of 

slavery or involuntary servitude, except as punish-
ment for crime whereof the party shall have been duly 
convicted, shall have the same right, in every State 
and Territory in the United States, to m~ke and enforce 
contracts, to sue, be parties, and give evidence~ to 
inherit 1 purchase 1 lease, sell, hold, aLd convey real 
and personal property, and to full and equal benefit 
of all laws and proceedings for the security of person 
and property, as is enjoyed by white citizens, a.YJ.d 
shall be subject to like punislli~ent, pa4ns and penal-
ties, and to none other, any law, statute, ordinance, 
regulation, or custom to the contrary notwithstanding." W 

2 J2.!!1es Kent, Commentaries on P.merican Law, 258 note (a) 
(llth ed.1866). Discriminatory laws existed in New York, 
Ohio, Indiana, }lichigan, 'Pennsylvania, Massachusetts, 
Connecticut, new Hampshire, and P.hode Island, all not 
slave holding States. See Kent, id. a..YJ.d at 252 n.l, 253 n(c), 
254 n.(f); see also Dred Scott v. Sanford, 60 U.S. (19 How.) 
393, 413-419 (1856). 

Cong.Globe,39th Cong., First Sess., 1422; See H.H.Meyer, 
Fourteenth Amendment 40-47, 64-71 (supra n.26). 
Cong. Globe, id. 1857. 
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from the citizenship clause, the bill was practically 

a catalogt1_e of the civil rights which tra.cli tionally had been the 

"privileges and jm~'l:..."1.ities" under Article IV, section 2, clause 1, 

All these 

the retained rights of the States. The Thirteenth .Amendment had 

merel~r outlawed slavery and involu...'l'ltary ser.ri tu.de, but it had 

given Congress no power to legislate with respect to citizenship 

by birth and civil rights. Senator T1~umbull sibply declared that 

any statute which deprives any citizen of civil rights is, in fact, 

e. servitude and prohibited by the Constitution.34) 

However, Senator Saulsbury of Delaware questioned the consti-

tutionality of the bill. Re regarded it as a da...'l'lgerous intrusion 

into the reserved rights of the States. The Thirteenth Amendment 

ca..n..not be tortured into meaning that Congress "shall invade the 

States and attempt to regulate prope~ty a.'l'ld personal rights vrithin 

the States any further than refers simply and solely to the condi­

tion and status of slavery~ 3S) Eis opinion ¥ras sl~ared by many. 

President Johnson vetoed the bill as violative of the Consti-

tution. In his message of I'Iarch 27 1 1866, the President declared, 

in substa..."'1ce, that every subject embraced by the bill had hitherto 

been considered as exclusively belonging to the States. The bill 

invades the judicial power of the States and interferes with the 

mm1icipal legislation of the States :·36) 

33) See H.E.Heyer, Fourteenth Amendment 20-26 (supra n.26). 
34)_Q_QJ'.:l.£~ Qlqbe, 39th Cong. First Sess. 474 (1866). 
35) Id .. 476. 
36) Id. 1681, 1859. 
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Congress passed the bill over the veto of the President, and 

it became law on April 9, 1866.37) 

It will be re::iembered that in 1856, in Dred Scott v. Sanford, 

Supre.r:1e Court had c.ecla:red 

descent could not be citizens of the United States under the Con-

stitution. Yet, with complete unconcern, Congress declared in the 

Civil Rights Bill that al.1 persons born in the United States and 

not subject to any foreign power are citizens of the United States. 

President Johnson and those who opposed the bill as unconstitutional 

sav! its v..:r.:.consti tt:..tionali ty only in its invasion of the :reserved 

rights of the States. Obviously, no one believed that the pro-

novnce~ents of the frupreoe Court in the ~ Scott case were 

binding on Congress or the President. 

Because of the serious doubts concerning the constitutionality 

of the Civil P..ights Act of 1866, itspsupporters wanted it secured 

by a consti t-;_tio:1al amendment. Its prime no.,.ler ·was John Bingham., 

0 
.. 
.:'".i.10. Ee was a member of the Joint Coremittee on Recon-

stro.ction which drafted the Fourteenth .A.mendment. 

The Coi-::i ttee produced a first versior.;. 1:-hich was debated in 

tr~e House on Febrv.ary 26, 27 8.J."1d 28, 1866, a.."'ld then postponed in­

definitely.38) It was never debated in the Senate. Although it came 

to nothing, it is insofar instructive as the history of its 

failure shows what Congress was not willing to•accept because it 

knew that it could not be ratified by the Northern States. 

37) Id.1861. Act of April 9, 1866, ch.21, 14 Stat. 27. 
38) Cong.Globe, 39th Cong. 1st Sess.1033-1095 (1866). B:.H.1".i:eye:r, 

Fourteenih Amendment 47-64 (supra n.26). 
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Originally, Thaddeus Stevens, Rep. from Per:L"'1sylva.."'1ia, had 

hoped that the Fourteenth Amendment could be drafted in such a 

as to secu..re equal civil rights as well as equal political 

ts for t:;lacks a..""ld whites. His first :proposal was: 

n.All laws, State or national, shall operate in.partially 
and equall~ on all persons without regard to race or 
color.*' ~) 

The version which the Committee decided to submit to the 

House was one suggested by Bingham. He introduced it to the House. 

1-c read as follows: 

11 The Congress shall have power to make all laws which 
shall be necessary and proper to secure to the citizens 
of each State all privileges and i...•nnTu .... ~ities of citizens 
in the several States (.A.rt.4, sec.2); and to all persons 
in the several States equal nrotection in the riahts of 
life. liberty, and property (5th amendment).~~-

Already in his o~ening speech, it became clear that Bingham 

had very coni'used ideas about the Constitution. He assured the 

Eouse that t
1Every "rnrd of the proposed amendment is today in the 

Constitution of our country, save the words conferring the express 
the 

grant of power upon/Congress of the United States." Re cited the 

text of Article IV, section 2, and of the due process clause of 

the Fifth Amendment. He continued that, if the original Constitu-. 
tion had granted Congress power to enforce those provisions on the 

States, there would have been no rebellion. It is c1ear, he said, 

that "this immortal bill of rights embodied in the Constitution 

rested for its execution and enforcement hitherto upon the fidelity 

of the States." According to Bingham's opinion, ever~rbody knew that 

39) Journal of the Joint Committee on Reconstruction, reprinted 
as Senate Document No.7ll, 63rd Cong., 3rd Sess.9 (1915). 

40) Id.17. 


