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99TH CONGRESS 
}ST SESSION S.1562 

-
II 

To amend the False Claims Act, and title 18 of the United States Code regarding 
penalties for false claims, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

AUGUST 1 (legislative day, JULY 16), 1985 

Mr. GRASSLEY (for himself, Mr. DECONCINI, and Mr. LEVIN) introduced the 
following bill; which \Vas read twice and referred to the Committee on the 
Judiciary 

A BILL 
To amend the False Claims Act, and title 18 of the United 

States Code regarding penalties for false clajms, and for 

other purposes. 

1 Be it enacted by the Senate and House of Representa~ 

2 tfoes of the United States of America in Congress assembled, 

3 That section 3729 of title 31, United States Code, is 

4 amended by-

5 (1) inserting "(a)" before "A person"; 

6 (2) striking out "$2,000" and inserting m lieu 

7 thereof "$10,000"; 

8 (3) striking out "2 times the amount of damages" 

9 and inserting in lieu thereof "3 times the amount of 



2 

1 damages in addition to the amount of the consequential 

2 damages"; and 

3 (4) adding at the end thereof the following: 

4 "(c) For purposes of this section, the terms 'knowing' 

5 and 'knm.vingly' mean the defendant-

6 "(1) had actual knowledge; or 

7 "(2) had constructive knowledge in that the de-

8 fendant acted in reckless disregard of the truth; 

9 and no proof of intent to defraud or proof of any other ele-

10 ment of a claim for fraud at common law is required.". 

11 SEC. 2. Section 3730(b) of title 31, United States Code, 

12 is amended-

13 (1) in paragraph (1), by striking out the fourth 
. 

14 sentence and inserting in lieu thereof "The action may 

15 be brought in the judicial district where the defendant, 

16 or in the case of multiple defendants, where any one 

17 defendant is found, resides, or transacts business, or 

18 where the violation allegedly occurred."; 

19 (2) in paragraph (2), by striking out "if the Gov-

20 ernment-" through the end of the paragraph and in-

21 serting in lieu thereof "if the Government by the end 

22 of the 60-day period does not enter, or gives written 

23 notice to the court of intent not to enter the action."; 

24 (3) in paragraph (3), by striking out "action is 

25 conducted only by the Government" and inserting in 
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1 lieu thereof "person bringing the action shall have a 

2 right to continue in the action as a full party on the 

3 person's own behalf''; and 

4 (4) by striking out paragraph (4) and inserting in 

5 lieu thereof the following: 

6 "(4) If the Government does not proceed with the action 

7 within the 60-day period after being notified, the court, "\\rith-

8 out limiting the status and rights of the person initiating the 

9 action, may nevertheless permit the Government to intervene 

10 at a later date if the Government demonstrates to the court 

11 that it came into possession of new material evidence or in-

12 formation not known by the Government within the 60-day 

13 period after being notified of such action. 

14 "(5) Unless the Government proceeds with the action 

15 within 60 days after being notified, the court shall dismiss the 

16 action brought by the person if the court finds that-

1 7 "(A) the action is based on specific evidence or 

18 specific information the Government disclosed as a 

19 basis for allegations made in a prior administrative, 

20 civil, or criminal proceeding; or 

21 "(B) the action is based on specific information 

22 disclosed during the course of a congressional investi-

23 gation or based on specific public information dissemi-

24 nated by any news media. 

) 
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1 If the Government has not initiated a civil action within six 

2 months after becoming aware of such evidence or inf orma-

3 tion, or within such additional time as the court allows upon 

4 a showing of good cause, the court shall not dismiss the 

5 action brought by the person. The defendant must prove the 

6 facts warranting dismissal of such case.". 

7 SEC. 3. Section 3730(c) of title 31, United States Code, 

8 is amended to read as follows: 

9 "(c)(l) If the Government proceeds with the action 

10 within 60 days after being notified, and the person bringing 

11 the action has disclosed relevant evidence or information the 

12 Government did not have at the time the action was brought, 

13 such person shall receive at least 15 percent but no more 

14 than 20 percent of the proceeds of the action or settlement of 

15 the claim. Any such payment shall be paid out of such pro-

16 ceeds. If the person bringing the action substantially contrib-

17 utes to the prosecution of the action, such person shall re-

18 ceive at least 20 percent of the proceeds of the action or 

19 settlement and shall be paid out of such proceeds. Such 

20 person shall also receive an amount for reasonable expenses 

21 the court finds to have been necessarily incurred, in addition 

22 to reasonable attorneys' fees and costs. All such expenses, 

23 fees, and costs shall be awarded against the defendant. 

24 "(2) If the Government does not proceed with the action 
"'"" ~~ 25 within 60 days after being notified, the person bringing the 
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1 action or settling the claim shall receive an amount the court 

2 decides is reasonable for collecting the civil penalty and dam-

3 ages. The amount shall not be less than 25 percent and no 

4 more than 30 percent of the proceeds of the action or settle-

5 ment and shall be paid out of such proceeds. Such person 

6 shall also receive an amount for reasonable expenses the 

7 court finds to have been necessarily incurred, in addition to 

8 reasonable attorneys' fees and costs. All such expenses, fees, 

9 and costs shall be awarded against the defendant.". 

10 SEC. 4. Section 3730 of title 31, United States Code, is 

11 amended by adding at the end thereof the following new 

12 subsections: 

13 "(e) Any employee who is discharged, demoted, sus-

14 pended, threatened, harassed, or in any other manner dis-

15 criminated against in the terms or conditions of such employ-

16 ment by his employer in whole or in part because of the 

17 exercise by such employee on behalf of himself or others of 

18 any option afforded by this Act, including investigation for, 

19 initiation of, testimony for, or assistance in an action filed or 

20 to be filed under this Act, shall be entitled to all relief neces-

21 sary to make him whole. Such relief shall include reinstate-

22 ment with full seniority rights, backpay with interest, and 

23 compensation for any special damages sustained as a result of 

24 the discrimination, including litigation costs and reasonable 

25 attorneys' fees. In addition, the employer shall be liable to 

es issz is I 
t 
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1 such employee for twice the amount of back pay and special 

2 damages and, if appropriate under the circumstances, the 

3 court shall award punitive damages. 

4 "(f) In any action brought under this section, or under 

5 section 3729, or 3731, the United States shall be required to 

6 prove all essential elements of the cause of action, including 

7 damages, by a preponderance of the evidence. 

8 "(g) Notwithstanding any other provision of law, the 

9 Federal Rules of Criminal Procedure, or the Federal Rules of 

10 Evidence, a final judgment rendered in favor of the United 

11 States in any criminal proceeding charging fraud or false 

12 statements, whether upon a verdict after trial or upon a plea 

13 of guilty or nolo contendere, shall estop the defendant from 

14 denying the essential elements of the offense in any action 

15 brought by the United States pursuant to this section, or sec-

16 tion 3729, or 3731.". 

17 SEC. 5. (a) Paragraphs (A), (B), and (C) of Rule 6(e)(3) 

18 of the Federal Rules of Criminal Procedure are amended to 

19 read as follows: 

20 "(A) Disclosure, otherwise prohibited by this rule, 

21 of matters occurring before the grand jury, other than 

22 its deliberations and the vote of any grand juror, may 

23 be made to-

es 1562 JS 
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"(i) any attorney for the government for use 

in the performance of such attorney's duty to en­

force Federal criminal or civil law; and 

"(ii) such government personnel (including 

personnel of a State or subdivision of a State) as 

6 are deemed necessary by an attorney for the gov-

7 ernment to assist such attorney in the perform-

8 ance of his duty to enforce Federal criminal law. 

9 "(B) Any person to whom matters are disclosed 

10 under subparagraph (A)(ii) of this paragraph shall not 

11 utilize such grand jury material for any purpose other 

12 than assisting an attorney for the government in the 

13 performance of such attorney's duty to enforce Federal 

14 criminal or civil law. Such an attorney for the govern-

15 ment shall promptly provide the district court, before 

16 which the grand jury whose material has been so dis-

17 closed was impaneled, with the names of the persons 

18 to whom such disclosure has been made, and shall cer-

19 tify that the attorney has advised such persons of their 

20 obligation of secrecy under this rule. 

21 "(C) Disclosure of matters occurring before the 

22 grand jury, otherwise prohibited by this rule, may also 

23 be made-

es 1562 is 
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"(i) when directed to do so by a court, upon 

a showing of particularized need, preliminarily to 

or in connection with a judicial proceeding; 

"(ii) when permitted by a court at the re­

quest of the defendant, upon a showing that 

grounds may exist for a motion to dismiss the in­

dictment because of matters occurring before the 

grand jury; 

"(iii) when the disclosure is made by an at­

torney for the government to another Federal 

grand jury; 

"(iv) when permitted by a court at the re­

quest of an attorney for the government, upon a 

showing that such matters may disclose a viola­

tion of State criminal law, to an appropriate offi­

cial of a State or subdivision of a State for the 

purpose of enforcing such law; or 

"(v) when so directed by a court upon a 

sho\\.ring of substantial need, to personnel of any 

department or agency of the United States and 

any committee of Congress (a) when such person­

nel are deemed necessary to provide assistance to 

an attorney for the government in the perform­

ance of such attorney's duty to enforce Federal 

civil law, or (b) for use in relation to any matter 
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1 within the juri~diction of such department, 

2 agency, or congressional committee.". 

3 (b) The first sentence of paragraph (D) of Rule 6(e)(3) of 

4 the Federal Rules of Criminal Procedure is amended to read 

5 as follows: 

6 "(D) A petition for disclosure pursuant to clause 

7 (i) or (v) of subsection (e)(3)(C) shall be filed in the dis-

8 trict where the grand jury convened.". 

9 SEC. 6. (a) Section 286 of title 18, United States Code, 

10 is amended by striking out "$10,000" and inserting in lieu 

11 thereof "$1,000,000". 

12 (b) Section 287 of title 18, United States Code, is 

13 amended by striking out "$10,000, or imprisoned not more 

14 than five years" and inserting in lieu thereof "$1,000,000, or 

15 imprisoned for not more than ten years". 

16 SEC. 7. This Act and the amendments made by this Act 

1 7 shall become effective upon the date of enactment. 

0 
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Chairman Conyers and members of the Subcommittees 

I appreciate the opportunity to appear before you on behalf 

of the Department of Justice to discuss H.R. 1407, the •Grand 

Jury Reform Act of 1985.n The bill would make sweepinq chanqes 

to the institution of the 9rand jury and its proceedings. For 

example, it provides the riqht for a witness before a qrand jury 

to be accompanied by counsel durin9 the witness' appearance, 

substitutes transactional immunity for use immunity as a basis 

for compelling testimony of a witness who asserts the privilege 

a9ainst self-incrimination, and requires notice to persons who 

are targets of a grand jury investi9ation. 

Let me begin with some 9eneral comments about the role of 

the grand jury and the effect which this bill would have on it. 

The grand jury occupies a central position in the federal crimi­

nal justice system since by virtue of the Fifth Amendment a qrand 

jury indictment is {unless specifically waived) the sole means by 

which the United States may institute felony charges. The qrand 

jury is a charging -- not a guilt-determining -- entity. Yat in 

/ many respec~ H.R. 1407 seeks to transform grand jury proceedin9s 

into adversary affairs more appropriate to the guilt-determining 

function of trials. The delays and other problems occasioned by 

this transformation would trouble an already heavily burdened 

criminai justice system and would pose enormous obstaolaa to thA 

~fficient operation of the grand jury and to the successful 

investigation of many federal offenses. Accordingly, the Depart­

ment of Justice strongly opposes the enactment of R.R. 1407. 
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Initially, we point out that there is a clear lack of 

demonstrated need for the revolutionary changes to the qrand jury 

system incorporated in H.R. 1407. While any institution operated 

by human beings may occasionally produce abu&es, and certainly 

any abuse is regrettable, the federal qrand jury system over the 

years has functioned, and is now functioninq, remarkably well. 

The instances of alleqed (much less proven) abuses have been few, 

given the fact that federal qrand juries hear tens of thousands 

of matters each year, and that the conviction ratio on indict­

ments returned is high (approximately 80 percent). (GET RESPONSE 

FROM MCCAFFERTY, AO, 633-6095 ON NO. OF GR.AND JURY PROCEEDINGS 

AND CONVICTION RATIO) 

Moreover, the law now provides an important •afequard 

against potential overreaching by prosecutors which did not exist 

in the mid to late l970's when grand jury reform last received 

considerable congressional attention. In 1979 Rule 6 of the 

Federal Rules of Criminal Procedure was amended to mandate the 

recording of all matters oecurrins before the qrand jury (other 

than its deliberations or votinq), including not only the exami­

nation of any witness, but the making of any remarks by the 

prosecutor. The existence of such recordings (theretofore 

required in only a few districts), coupled with the opportunity 

for subsequent review by the court, operates as a significant 

deterrent to improprieties. 

Finally, th@ Department of Justice in the past decade has 

substantially improved its grand jury practices, by promulgating 

in late 1977 (and thereafter refining) a series of provisions in 
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the United states Attorneys' Manual requiring federal prosecutors 

to accord to qrand jury witnesses warninqs and other procedural 

benefits well beyond those mandated by law. We are unaware of 

any alleged pattern of abuse since ~hese improvements were 

instituted. Thus, whatever may have been the situation before 

these internal guidelines were adopted, the case for fundamental 

chanqes in qrand jury practice such as are embodied in H.~. 1407 

is today particularly weak. 

While H,R. 1407 include& numerous provisions significantly 

affecting federal grand jury proceedin~s, I shall lar9ely confine 

our specific comments to three aspects of the bill that are most 

objectionable from the Department's 1tandpoint. These are the 

provision permittinq counsel to accompany a grand j~ry witness to 

in the grand jury ro~m, the substitution of transactional immuni­

ty for use immunity as a means to compel the testimony of a 

witness who asserts the privilege against self-incrimination, and 

the providing of remedies, particularly the extreme sanction of 

dismissal of an indictment, for failure to abide by the bill's 

procedural requirements, 

COUNSEL IN THE GRAND JURY ROOM 

H.R. 1407 adds a new provision to title lB, Onited States 

Code providing that a witness before a 9rand jury wshall have the 

right to be accompanied by counsel durins such witness' appear-

anee before the grand jury • • • • (Proposed lB u.s.c. S3326{a).) 

The section further provides that counsel shall not address the 
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qrand jury, raise objections, make arguments or disrupt the 

proceedinqs. Finally, proposed section 3326 provides that if the 

court determines that counsel has exceeded the limitations 

imposed by the provision, the court shall take such action as 

necessary to ensure compliance and may exclude the offendinq 

counsel from the grand jury room. 

It has been the prevailing practice and tradition in the 

federal criminal justice system, as reflected in Rule 6(d) of the 

Federal Rules of Criminal Procedure, that a witness may not be 

accompanied by counsel inside the ;rand jury room. The Depart­

ment of Justice has consistently taken the position over a number 

of years that the traditional rule serves the vital function of 

preserving the grand jury as an effective investigatory institu­

tion. We remain firmly of the view that enactment of legislation 

like H.R. 1407 would be seriously detrimental to the interests of 

federal law enforcement. 

A number of considerations support this view, which we note 

also is shared by the Judicial Conference of the United States 

speaking on behalf of the federal judges who, of course, are 

responsible for administering the federal grand jury system. 

[CITE STATEMENT OF JUDICIAL CONFERENCE ON H.R. 1407 BEING SENT aY 

PAUL SUMMITT.J First, allowing counsel to accompany a witness 

before a grand jury would result in a significant loss of sponta­

neity in the testimony. The sole purpose of calling a witness 

before the grand jury is to elicit whatever facts the witness 

knows that may be pertinent to the grand jury's investigation. 

If a witness were accompanied in the grand jury room by counsel, 
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with whom he or she could co~sult before answerinq questions, in 

our view the fact•f inding process would be severely impaired 

because of the tendency for the witness to become dependent upon 

the lawyer and to repeat or parrot responses discussed with the 

lawyer, rather than to testify fully and frankly in his or her 

own words. ~ Silbert, Defense Counsel in the G.rand Jury - The 

Answer to the White Collar Criminal's Prayers, 15 Amer. Cr, L. 

Rev. 293, 302 (1978). For similar reasons, we point out, wit• 

nesses at trial and in other proceedings are not permitted to 

consult with their counsel before responding to questions, save 

in rare instances. l/ 
Second, we believe that allowing counsel to accompany a 

witness before a grand jury would fundamentally transform the 

federal grand jury proeess into a proceeding of an adversary 

nature inconsistent with the function of the qrand jury as a 

charging (rather than a 9uilt•determinin9) body. At the eore of 

our deep-seated concern in this respect is our belief that 

counsel for the witness will act -- inevitably even if not 

intentionally -- in a manner that will disrupt and delay the 

qrand jury's investigation. It is naive to expect that counsel 

for a witness facing a grand jury will fail to do everythin9 in 

ll A witness may be permitted to confer with counsel with regard 
to whether or not to invoke the Fifth Amendment. The infrequent 
inetaneea in which such advice is needed as to a qrand jury 
witneGa are met by the universal practice of permitting the 
witness, without prejudice, to leave the room for a brief period 
for that purpose. 
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his or her power to aeek to protect the client from questions 

counsel regards as irrelevant, overbroad, or in some way techni­

cally defective. While the bill attempts to limit eouneel's role 

by preeludin~ him or her from addressing the ;rand jurors, 

raising objections, or makin9 arguments, counsel could still as a 

practical matter speak through the witness. In this way objec­

tions predicated upon various rules of evidence and procedure 

that have been held inapplicable to grand jury proceedings could 

be raised despite the bill's limitations on the role of counsel. 

In contrast to a court proceeding or a congressional committee 

hearin9, there is no official present, such as a judge or commit­

tee chairman, to rule authoritatively on such objections. To 

deal with any obstreperous witness would require a break in the 

proceedings in order to obtain the aid of a cou~t to control the 

witness under penalty of contempt. We are concerned that the 

incidence of problems of this kind would escalate if the long­

established prohibition against the presence of counsel in the 

grand jury room were abandoned. 

We also doubt the practicality of mechanisms for dealing 

with the problem, ~, by exclusion of the offending counsel 

from the grand jury room. To beqin with, the very act of seeking 

a judicial hearing on the matter would likely consume several 

days; and it is our belief that courts would be extremely reluc­

tant to· order a witness's counsel removed for a breach of the 

bill's provisions. There may be, in addition, at least in the 

case o! a witness who has retained nie or her own counsel, a 
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substantial constitutional difficulty in orderin9 the witness to 

obtain other counsel against his or her wishes. 

A number of jud9es have echoed our concerns about the 

practieal effects of •drnittin9 defense counsel into the 9rand 

jury. Thus, for example, five judges of the United States Court 

of Appeals for the Second Circuit, in a memorandum accompanying 

their letter to the then Chairman of the House Subcommittee 

considering similar grand jury reform le9islation in 1977, 

observed that: 

In practice, however, admittinq counsel to the grand 
jury room poses the serious risk that the proceedings 
will be protracted and disrupted, with the court being 
forced to intervene repeatedly. Experience in criminal 
trials demonstrates that many lawyers simply would not 
adhere to the idealistic conception that they would 
limit themselve~ to advisinq their clients in sotto 
voce. Once in the 9rand jury room, many counsel, 
unimpeded by the presence of the court, would seek to 
influence the qrand jury, usin9 tactics of the type 
frequently employed in criminal trials, !..!.S.!.., lenqthy 
objections to questions, in which eounseX refers to 
irrelevant prejudicial material as the basis for an 
objection. Advice to a witness could be given in tones 
that would be overheard by every grand juror. A 
witness' answers would be those of the attorney rather 
than of the witness himself. Judqes would inevitably 
be invoked to rule on preliminary objections as to the 
relevancy and materiality of questions, to discipline 
or remove counsel from the grand jury room, and to 
substitute new counsel. Moreover, should a judge 
discipline or remove a witness' counsel, a serious 
question would then arise as to whether he had inter­
fered with the witness' constitutional or statutory 
right to counsel of his own choice. 
[C!TE ALSO MOST RECENT STATEMENT OF JUDICIAL CONFER­
ENCE.] 

In short, the delays inevitably occasioned by permitting 

defense counsel inside the grand jury room promise to be lengthy 

and to spawn an entire, new wave of costly litigation. These 
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effects are inconsistent with the qoal adopted by the Congress in 

the Speedy Trial Act of 1974 of reduein9 crime and the danger of 

recidivism by requirinq speedy trials. ln our view the marqinal 

benefits to witnesses which this proposal miqht generate are far 

outweighed by the disadvantaqes (to defendants as well as to the 

qovernment) of causing the wheels of the federal criminal justiee 

system to qrind even more slowly. 

Finally, we note that H.R. 1407 fails to address an impor­

tant problem relevant to permittinq counsel to accompany a 

witness before a qrand jury, namely, the representation by one 

attorney or closely associated counsel of several witnesses 

before the qrand jury. Not infrequently, particularly in inves­

tiqations of orqanized criminal enterprises, business frauds, 

antitrust violations, and other white colla~ offenses, one 

attorney represents several potential witnesses. At times 

counsel is retained by the very business, union, or other orqani­

zation or syndicate whose activities are under inve1ti9ation, to 

represent all persons connected with the group. In sueh situa­

tions, the individual witness may possess relevant information 

and would ordinarily be willing to cooperate with the investiga­

tion. Understandably, however, his willinqness to cooperate may 

be conditioned upon the likelihood that his cooperation will not 

become known to his employer, fellow union members, or others 

whom the witness knows his attorney represents or with whom his 

attorney has been associated. A provision permittinq counsel to 

accompany such a witness in the 9rand jury room would have a 

chillinq effect on his potential cooperation since even a 
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witness' stated preference that counsel not accompany him would 

suggest the likelihood of his cooperation to the attorney and 

ultimately to others whom the attorney represents. 

Multiple representation of witnesses before grand juries 

also poses the risk that unscrupulous counsel may thwart a 

legitimate investiqation. Counsel representing multiple defen­

dants possesses a valuable opportunity to advise witnesses on how 

to tailor their responses in liqht of the testimony given by 

earlier witnesses. Such planninq and fine-tuning of testimony 

can seriously mislead the qrand jury in its endeavor to obtain 

information. The problems of multiple representation of qrand 

jury witnesses are so serious that, even in the absence of a 

proposal allowing counsel to accompany witnesses before the grand 

jury, Conqressional attention and action with a view toward 

limiting such representation is in our opinion independently 

warranted. When counsel is permitted in the 9rand jury room, the 

difficulties are qreatly exacerbated. 

The multiple representation problem should not be underes­

timated. The Watergate Special Prosecutor, in his report to the 

Congress, noted that multiple legal representation before the 

grand jury operated "in many cases" to preclude a witness from 

"giving adequate consideration to the possibility of cooperating 

with the Government." Report, Watergate S,Pecial Prosecution 

Force, p. 140. This view has also been expressed by other 

con'lmentators, !!,!.1 !..:.S..!..r Silbert, su2r~, 15 Amer. Cr. L. Rev., at 

296-300; Alan Cole, Time For a Chansei M~~tiple Representation 

Should Be Stopped., 2 Nat. J. Crim. Def. 149 (1978), and the 
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Supreme court of Colorado adverted to the problem in auatainin9 

that State's statute which prohibits multiple representation of 

9rand jury witnesses except with the permission of the qrand 

jury. People ex rel. Lovasio v. !L..&•1 580 P.2d 23 (1978). See -
generally Tague, MultiP_~e Representation of Targets and Witnesses 

During a G~apd Jury Investisation, 17 Amer. er. L. Rev. 301 

(1980). 

SUBSTITUTION OF TRANSACTIONAL IMMUNITY FOR USE IMMUNITY 

Section 3 of H.R. 1407 would amend 18 o.s.c. S6002 to 

•ubstitute transactional immunity for use immunity as a means of 

compelling testimony or the production of information when a 

witness asserts the privilege against 1elf•incrimination. 

Currently, section 6002 provides, in part: 

no testimony or other info~ation compelled under (an 
immunity] order (or any information directly or indi­
rectly derived from such testimony or other informa­
tion) may be used against the witness in any criminal 
case, except a prosecution for perjury, qiving a false 
statement, or otherwise failinq to comply with the 
order. · 

This provision applies to the giving of testimony or the provid­

ing of information before a court, qrand jury, aqency of the 

United States, or either House or committee of Congress. The 

bill would amend this provision by substituting for the use 

immunity language quoted above broad language providing that the 

witness shall not be prosecuted or subject to any penalty or 

forfeiture on account of the compelled testimony. 
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We are vigorously opposed to this aspect of H.R. 1407, which 

would r~inatate the law on this tubject essentially as it existed 

prior to the enactment of the current provision in 1970. The 

constitutionality of use immunity was upheld by the supreme Court 

in Kastigar v. United States, 406 U.S. 441 (1972). The Court 

stated: 

We conclude that the inununity provided by 18 u.s.c. 
S6002 leaves the witness and the proseeutorial authori­
ties in substantially the same position as if the 
witness had claimed the Fifth Amendment privileqe. The 
immunity therefore is coextensive with the privileqe 
and suffices to supplant it. 406 U.S. at 462. 

We do not believe that providin9 a qreater de9ree of immuni­

ty than that which is constitutionally required would serve any 

useful societal purpose. On the contrary, the use immunity 

approach embodied in current law has distinct advantages over the 

transactional immunity approach. First, it eliminates conferrin~ 

unnecessarily broad immunity against criminal liability upon a 

witnes$ who has committed a criminal offense. Thus, the use 

imr:\unity process does not create the risk that a witness who is 

subsequently and independently found to be more deserving of 

prosecution than originally thought will be absolutely immune 

from prosecution, despite the existenee of independent evidence. 

Second, use immunity rernoves the incentive for a witness to qive 

wide-ranging but incomplete and ghallow testimony. Transactional 

immunity encoura9es such testimony, while failing to encourage 

complete candor, specificity, and detail since it provides 

absolution for every offense touched upon, however liqhtly. A 
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witness compelled to testify under current law and thereby 

afforded use immunity no broader than constitutionally required 

legally etands to gain little or nothing by his testimony and 

lacks motivation to withhold or to fabricate evidence. 

Use immunity has built-in protections that make transac­

tional immunity unnecessary to protect a potential defendant's 

interests. If a defendant establishes that he or ahe has testi­

fied under a 9rant of immunity, the government must prove that 

the evidence to be used in a prosecution was derived from an 

independent, legitimate $Ource. Kastigar, 406 U.S. at 453, 460. 

Moreover, in New Jer~e~ v. Porta.sh, 440 U.S. 450 (1979), the 

Supreme Court held that compelled testimony subject to use 

immunity may not be used to impeach a defendant at trial. 

In sum, given the clearly established constitutionality of 

use immunity as a means to compel testimony, the usefulness it 

serves to society, and the lack of reasonable arguments to 

eliminate it, we cannot accept the amendment of 18 u.s.c. S6002 

incorporated in H.R. 1407. Moreover, we see no justification for 

the fact that the bill would substitute transactional immunity 

for use immunity to compel testimony not only in srand jury 

proceedings but also in any of the forums subject to sec-

tion 6002, whether a court, agency, or Congressional proceeding. 
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DISMISSAL OF INDICTMENTS ro~ P~OCEDURAL VIOL~TIONS 

H.R. 1407 expressly provides the extraordinary remedy of 

dismissal of an indictment for violations of several of the 

procedural requirements it imposes. For example, proposed 

18 u.s.c. S3323 requires the attorney for the government to 

disclose to the target, and if feasible to present to the grand 

jury, all evidence that •tends to negate one of the material 

elements of the crime.n In addition, it requires the attorney 

for the government to inform the qrand jury of the existence of, 

and the grand jury's riqht to call for, evidence that wbears upon 

a possible affirmative defense and that raises a reasonable doubt 

about the target's quilt.• The section provides for the remedy 

of mandatory dismissal of an indictment if, upon timely motion of 

the defendant, the court finds that the proseeutor knowingly 

failed to comply with these provisions. l/ 

Another provision that provides for dismissal of an indict­

ment for violation of H.R. 1407's procedural requirements is 

proposed 18 u.s.c. 53324. This section imposes a duty on the 

attorney for the government to advise a person •upon whom such 

11 !n the case of the prosecutor's duty to inform the qrand jury 
about evidence relating to an affirmative defense, there is an 
additio'nal requirement before dismissal fo an indictment is 
mandated. The court must also find that the grand jury •would 
not have been justified in returning an indictment• had the 
prosecutor complied with the dictates of the provision. The 
burden placed upon the courts to construe these provisiong would 
be substantial. 
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attorney or the qrand jury has begun to focus an investi9ation• 

that he or she is a target of the investiqation, entitled to a 

reasonable opportunity to testify upon waiver of immunity, and 

entitled to present the prosecutor with exculpatory evidence. 

The bill requires dismissal of an indictment that issues without 

the required notice unless the court finds that notification 

could not reasonably be accomplished or that there are reasonable 

9rounds to believe that qiving notice •would create an undue risk 

of danger to other persons, flight of the tarqet, or other 

obstruction of justice.• 

Finally, additional procedural requirements are reflected in 

H.R. 1407 for which no sanctions are expressly provided. Pro• 

posed 28 u.s.c. Sl894 l/ requires the court upon impaneling a 

grand jury to instruct it on its riqhts and duties. Such duties 

include, for example, the ri9ht to call and interroqate witness­

es, the necessity of finding credible evidence of each material 

element of the crime charged, and the riqht to have the prosecu­

tor draft indictments for less serious charqes than those origi­

nally requested. The bill does not set forth the effect of a 

failure by the court to abide by this notification requirement, 

but it can be expected that if H.R. 1407 were enacted, defendants 

11 We assume that this provision should be desiqnated as 
section· 1879 of title 28, United States Code, eo as to follow 
numerically the provision on recalcitrant witnesses, 
section 1878. We also assume that a provision repealinq current 
section 1826 on recalcitrant witnesses was inadvertently omitted 
from the bill since proposed section 1878 and current 
section 1826 cannot logically coexist. · 
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would assert that dismissal of an indictment is appropriate in 

certain cases. 

We atronqly disagree with the notion that dismissal of an 

indictment is an appropriate remedy for violations of the proce­

dural raquirements imposed by H.R. 1407. Even where a Sixth 

Amendment violation exists, the Supreme Court has refused to 

order dismissal of an indictment as the remedy. Thus, in United 

States v. Morrison, 449 U.S. 361, 367 (1981), the Court charac­

terized dismissal of an indictment as •drastic relief" inappro­

priate to the alleged violation of the Sixth Amendment right to 

counsel, even if the violation had been deliberate, absent 

demonstrable prejudice or substantial threat thereof. In 

Morrison qovernment agents sought the cooperation for purposes of 

a separate investigation of a person indicted of a drug offenae 

without the knowledge or permission of her counsel. The aqents 

offered varioug benefits and disparaged her retained counsel. 

The Court assumed, without deciding the issue, that the Sixth 

Amendment was violated in the circumstances of the case and 

reached the conclusion that dismissal of the indictment was error 

in any event. The Court stated, •remedies should be tailored to 

the injury suffered from the con&titutionAl violation,• 449 U.S. 

at 364. The Court noted that the remedy for other constitutional 

violations is normally suppression of evidence at trial or the 

ordering of a new trial, rather than dismissal of an indictment. 

In Costello v. United States, 350 U.S. 359 (1956), the 

Supreme Court held thnt a defendant may be required to stand 

trial and a conviction may be sustained where only hearsay 
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evidence was presented to the qrand jury. The Court made the 

followinq noteworthy observations re9ardinq challenqes to indict-

mentss 

If indictments were to be held open to challenqe on the 
ground that there was inadequate or incompetent evi­
dence before the grand jury, the resulting delay would 
be great indeed. The result of such a rule would be 
that before trial on the merits a defendant could 
always insist on a kind of preliminary trial to deter• 
mine the competency and adequaey of the evidence before 
the grand jury. This is not required by the Fifth 
Amendment. An indictment returned by a legally consti­
tuted and unbiased grand jury, like an information 
drawn by the prosecutor, if valid on its face, is 
enough to call for trial of the charge on the merits. 
The Fifth Amendment requires nothing more. 350 U.S. at 
363. 

We believe that the Supre~e Court's concerns apply even more 

clearly to attacks on indictments premised on the nonconstitu­

tional procedural violations outlined in B.~. 1407. 

Apart from the possibility of unwarranted dismi1sal of 

indictments, we also strongly oppose the bill's codification of 

many aspects of grand jury procedure. While some of the safe­

guards incorporated in the bill are not substantively objection• 

able and are reflected in principle in the United States Attor­

neys' Manual, codification of these procedures will inevitably 

lead to litigation. Even if dismissal were expressly prohibited 

as an available sanction, defense counsel can e expected to seek 

other relief, such as suppression of evidenee, and 

proceed~ngs would be unduly delayed by motions concerning the 

alleged denial of procedural protections • ../ We do not believe that 

there exists any problem with the functioning of the grand jury 

_I 
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in recent years un~er the Department's guidelines aufficient to 

justify these provisions and the added litigation they would 

enqender. 

CONCLUSION 

The provisions discussed above constitute in our view the 

~ost salient features of H.R. 1407. We also object to certain 

other provisions of the bill, such as the proposed requirement to 

9ive witnesses notice of the substantive provisions of law the 

violation of which is under consideration by the grand jury, the 

requirement that «ll witnesses be advised of certain ri9ht1, and 

the prohibition a9ainst calling before the grand jury any witness 

who has notified the attorney for the government that such 

witness will invoke the privilege against self-incrimination. 

Because of our strongly held objections to the major provisions 

discussed above and our concerns re9ardinq other aspects of the 

bill, we urqe that H.R. 1407 not receive favorable action. The 

institution of the grand jury is simply not in need of, and eould 

not survive effectively, the •reform" em.bodied in the bill. 

l would be pleased to answer any questions you may have. 


