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MEMORANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 11, 1983 

FRED F. FIELDING 

JOHN G. ROBERTS~ 

Holdover Status of Federal 
Reserve Board Chairman 

The attached memorandum has been revised, per your 
instructions. 

Attachment 



WASHINGTON 

April 11, 1983 

MEMORANDUM FOR HELENE VON DAMM 

FROM: 

SUBJECT: 

INTRODUCTION: 

FRED F. FIELDING 

Holdover Status of Federal 
Reserve Board Chairman 

You have inquired of this off ice concerning the consequences 
of the expiration of the term of the Chairman of the Federal 
Reserve Board, and in particular whether the incumbent could 
hold over as Chairman until qualification of a successor. 
The pertinent statute provides that the Chairman of the 
Federal Reserve Board shall serve "for a term of four 
years." 12 u.s.c. § 242. Paul Volcker's term as Chairman 
expires August 5, 1983; his term as a member of the Board 
does not expire until January 31, 1992. 

CONCLUSION: 

In our opinion and that of the Department of Justice, the 
Chairman of the Federal Reserve Board cannot hold over; in 
the event of a vacancy, the President must designate an 
Acting Chairman. According to case law, such an acting 
official can only be appointed for a short period and in an 
"emergency" situation. The combined effect of these author
ities is that, upon expiration of Chairman Volcker's term, 
the President may appoint any member of the Board Acting 
Chairman (including Volcker), but only if a nomination for 
Chairman is pending or soon to be submitted. 

DISCUSSION: 

In an opinion dated January 31, 1978, the Office of Legal 
Counsel of the Department of Justice considered the status 
of the Chairmanship of the Federal Reserve Board in the 
event the President's nominee was not confirmed by the time 
the incurnbent's term expired. That opinion concluded that 
the statutory holdover provision applicable to members of 
the Board did not apply to the office of Chairman. The 
Chairman cannot hold over: his term expires when the statu
tory period has run. The opinion further concluded that the 



-2-

Vice Chairman should not assume the responsibilities of the. 
Chairman upon expiration of the Chairman's term. The 
statute provides that the Vice Chairman shall preside at 
Board meetings in the "absence" of the Chairman, 12 u.s.c. 
§ 244, but the opinion concluded that the term "absence" 
referred to a temporary condition, not a vacancy. 

The opinion determined that, when a vacancy arises in the 
office of Chairman while the President's nominee is awaiting 
Senate confirmation, the President should designate a member 
of the Board to serve as Acting Chairman. This was in fact 
done by President Carter on February 2, 1978, when he desig
nated Arthur F. Burns, the previous Chairman, to serve as 
"Acting Chairman" until designation of a successor. Mr. Burns 
served as Acting Chairman until March 8, 1978, when G. William 
Miller was designated Chairman. (The need to have an Acting 
Chairman was occasioned by the fact that Mr. Miller was not 
confirmed as a member of the Board until March 3, 1978; at 
the time the off ice of Chairman did not require separate 
Senate confirmation, as it now does.) 

The option of designating an Acting Chairman, however, would 
not seem to be available in the absence of a pending nomina
tion or other circumstance indicating that the designation 
was only to cover a short-term, emergency situation. There 
is pertinent case law to the effect that the President 
cannot appoint "acting" officers in the face of statutes 
requiring Senate confirmation, in the absence of an emergency 
situation. 

The leading case is Williams v. Phillips, 360 F. Supp. 1363 
(D.D.C.), motion for stay pending appeal denied, 482 F. 2d 
669 {D.C. Cir. 1973). President Nixon appointed Howard 
Phillips Acting Director of the Office of Economic Oppor
tunity; the post of Director required Senate confirmation. 
The district court enjoined Phillips from taking any action 
as Acting Director of CEO, ruling that "in the absence of 
• • • legislation [providing for an acting director] or 
legislation vesting a temporary power of appointment in the 
President, the constitutional process of nomination and 
confirmation must be followed." 360 F. Supp., at 1371. The 
Court of Appeals noted that even if the power existed "to 
appoint an acting director for a reasonable period of time 
before submitting the nomination of a new director to the 
Senate," such a power would not justify the situation before 
it, in which Phillips had served as Acting Director for four 
months with no nomination having been submitted to the 
Senate. 482 F. 2d, at 670-671. The previously cited O.L.C. 
opinion specifically distinguished the Phillips case on the 
ground that in Phillips no name had been submitted to the 
Senate, while in the case considered in that opinion a 
nomination was pending. 
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MEMORANDUM FOR HELENE VON DAMM 

I 
I 

FROM: 

SUBJECT: 

FRED F. FIELDING 

Holdover Status of Federal 
Reserve Board Chairman 

J).) "f tZ...4> l'HK 1 It>..., 1
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Y~ired of this off ice concerning the consequences 
of the expiration of the term of the Chairman of the Federal 
Reserve Board, and in particular whether the incumbent could 
hold over as Chairman until qualification of a successor. 
The pertinent statute provides that the Chairman of the 
Federal Reserve Board shall serve "for a term of four 
years." 12 u.s.c. § 242. Paul Volcker's term as Chairman 
expires August 5, 1983; his term as a member of the Board 
does not expire until January 31, 1992. 

1>tSC..\)SS1eit.>; 
In an opinion dated January 31, 1978, the Office of Legal 
Counsel of the Department of Justice considered the status 
of the Chairmanship of the Federal Reserve Board in the 
event the President's nominee was not confirmed by the time 
the incumbent's term expired. That opinion concluded that 
the statutory holdover provision applicable to members of 
the Board did not apply to the office of Chairman. The 
Chairman cannot hold over; his term expires when the 
statutory period has run. The opinion further concluded 
that the Vice Chairman should not assume the 
responsibilities of the Chairman upon expiration of the 
Chairman's term. The statute provides that the Vice 
Chairman shall preside at Board meetings in the "absence" of 
the Chairman, 12 u.s.c. § 244, but the opinion concluded 
that the term "absence" referred to a temporary condition, 
not a vacancy. 

The opinion determined that, when a vacancy arises in the 
office of Chairman while the President's nominee is awaiting 
Senate confirmation, the President should designate a member 
of the Board to serve as Acting Chairman. This was in fact 
done by President Carter on February 2, 1978, when he desig
nated Arthur F. Burns, the previous Chairman, to serve as 
"Acting Chairman" until designation of a successor. Mr. Burns 
served as Acting Chairman until March 8, 1978, when G. William 
Miller was designated Chairman. (The need to have an Acting 
Chairman was occasioned by the fact that Mr. Miller was not 
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confirmed as a member of the Board until March 3, 1978; at 
the time the off ice of Chairman did not require separate 
Senate confirmation, as it now does.) 

The option of designating an Acting Chairman, however, would 
not seem to be available in the absence of a pending nomina
tion or other circumstance indicating that the designation 
was only to cover a short-term, emergency situation. There 
is pertinent case law to the effect that the President 
cannot appoint "acting" officers in the face of statutes 
requiring Senate confirmation, in the absence of an emergency 
situation. 

The leading case is Williams v. Phillips, 360 F. Supp. 1363 
(D.D.C.), motion for stay pending appeal denied, 482 F. 2d 
669 (D.C. Cir. 1973). President Nixon appointed Howard 
Phillips Acting Director of the Off ice of Economic Oppor
tunity; the post of Director required Senate confirmation. 
The district court enjoined Phillips from taking any action 
as Acting Director of OEO, ruling that "in the absence of 
• • • legislation [providing for an acting director] or 
legislation vesting a temporary power of appointment in the 
President, the constitutional process of nomination and 
confirmation must be followed." 360 F. Supp., at 1371. The 
Court of Appeals noted that even if the power existed "to 
appoint an acting director for a reasonable period of time 
before submitting the nomination of a new director to the 
Senate," such a power would not justify the situation before 
it, in which Phillips had served as Acting Director for four 
months with no nomination having been submitted to the 
Senate. 482 F. 2d, at 670-671. The previously cited O.L.C. 
opinion specifically distinguished the Phillips case on the 
ground that in Phillips no name had been submitted to the 
Senate, while in the case considered in that opinion a 
nomination was pending. H-- v ~ "'-~-""- < ~ 

~ ~ t-)._ ~ TJ ·--,-~- u '/ 
Ate:coreing -to the '<t'L4Gtopi :i::i.i9i"l:,li the Chairman of the Federal 
Reserve Board cannot hold over; in the event of a vacancy, 
the President must designate an Acting Chairman. According ~ c......-....... .1--. 
~' such an acting official can only be appointed 
for~ period and in an "emergency" situation. The 
combined effect of these authorities is that, upon expira-
tion of Chairman Volcker's term, the President may appoint 
any member of the Board Acting Chairman (including Volcker) , 
but only if a nomination for Chairman is pending or soon to 
be submitted. 



TH:::: WH;TE HOUSE 

WASHlt'-JGTON 

April 7, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS 

Duration of Holding Off ice Pursuant to 
a Statutory Holdover Provision 

Presidential Personnel has asked if James G. Stearns may 
serve indefinitely as a member of the Board of Directors of 
the Securities Investor Protection Corporation (SIPC) 
pursuant to the statutory holdover provision. Mr. Stearns 
was appointed by the President to the SIPC Board by and with 
the advice and consent of the Senate on July 16, 1982, to 
fill the remainder of a term expiring December 31, 1982. He 
was also designated Chairman. _Mr. Stearns has been holding 
office since expiration of his term pursuant to 15 u.s.c. 
§ 78ccc(c) (4) (C), which provides, in pertinent part, that a 
"director may serve after the expiration of his term until 
his successor has taken office." It is my understanding 
that Mr. Stearns does not relish the prospect of another 
Senate confirmation, and would prefer to continue to serve 
in a holdover capacity. 

The statute does not set any specific limitation on the 
length of time a SIPC Board member may hold over, and I have 
not found any pertinent federal precedent on the question. 
It seems obvious, however, that in enacting the SIPC hold
over provision - and similar provisions for other boards 
and commissions - Congress did not intend to authorize 
circumvention of its advice and consent role. Holdover 
provisions are enacted to ensure the continuity of govern
ment operations and that offices are filled without interup
tion. This limited purpose suggests that office may be held 
under a holdover provision only for a limited, reasonable 
period of time. 

This proposition is in fact supported by state court 
decisions interpreting holdover provisions in state stat
utes. See, ~, Stasch v. Weber, 188 Neb. 710, 199 N.W.2d 
391, 395 (1972) ("The only purpose of the holding over 
statute is to prevent a temporary vacancy in a public 
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office, and to permit a reasonable time to allow for the 
exigencies many times present in the transfer of a public 
office from one person to his successor.") Hancock v. 
Queenan, 294 S.W. 2d 92, 95 (Ky. 1956) ("Of necessity, the 
(holdover provision}· refers to a reasonable extension of 
tenure."); Benefield v. Cottle, 49 So. 2d 224, 225 (Ala. 
1950) ("[Holdover provisions] were never intended to prolong 
the term of office beyond a reasonable time ••• to enable 
the newly elected officer to qualify.") 

What constitutes a "reasonable time" depends of course on 
all of the circumstances of the particular case. Failure of 
the Senate to act on a pending nomination, or repeated 
rejections of nominees, would justify the continued holding 
over of an incumbent for a period that would not otherwise 
be justified. In any event, it seems clear that a holdover 
provision should not be used as a substitute for the statu
torily mandated nomination and confirmation process. 

As a technical legal matter the President probably cannot be 
compelled to nominate someone for the position held by 
Stearns pursuant to the holdover provision. Nomination "is 
the sole act of the President, and is completely voluntary." 
Marbury v. Madison, 1 Cranch 137, 155 (1803). On the other 
hand, permitting Stearns to hold over indefinitely by 
failing to nominate someone (including Stearns) for the 
vacancy would doubtless spark a serious political controversy 
with Congress. It could also subject Stearns to a quo 
warranto action and open any actions taken by Stearns as 
Chairman of the SIPC Board to collateral attack. 

I have prepared a memorandum to von Damm advising her that 
the SIPC Board holdover provision may not be used as a 
substitute for the nomination and confirmation process. 



THE WHiT::::: HOUSE 

WASHINGTON 

April 7, 1983 

MEMORANDUM FOR HELENE VON DAMM 

FROM: 

SUBJECT: 

FRED F. FIELDING 

Duration of Holding Office Pursuant 
to a Statutory Holdover Provision 

You have asked this office for guidance on the length of 
time a member of the Board of Directors of the Securities 
Investor Protection Corporation (SIPC) may hold office after 
expiration o.f his term pursuant to the statutory holdover 
provision. Five of the seven members of the SIPC Board are 
appointed by the President, by and with the advice and 
consent of the Senate, for fixed terms. Pursuant to 15 
u.s.c. § 78ccc(c) (4) (C), a "director may serve after the 
expiration of his term until his successor has taken 
office." 

Although this statutory holdover provision contains no 
specific limit on the length of time an individual may hold 
over, it is our view that an individual may hold office 
pursuant to a holdover provision only for a limited, 
"reasonable" period. Congress has enacted holdover provisions 
to guarantee that offices are occupied without interruption 
and to ensure continuity in government operations. It did 
not intend holdover provisions to be used as a means of 
circumventing its advice and consent function. While we 
have found no pertinent federal authority, this view of 
holdover provisions is amply supported by state court 
decisions interpreting analogous provisions in state law. 

What constitutes a "reasonable" length of time will of 
course vary with the circumstances of each particular case. 
A given period of time may not be objectionable if, during 
that time, a nomination were pending before the Senate, the 
Senate recently rejected a nominee, or there were 
articulable difficulties in selecting a nominee, while the 
same period could be objectionable in the absence of such 
circumstances. 
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In sum, the SIPC Board holdover provision may not be used as 
a substitute for the statutorily mandated nomination and 
confirmation process. Permitting an incumbent to hold over 
indefinitely by failing to nominate someone (including the 
incumbent) for the vacancy would not only create a serious 
political controversy, but it could also subject the incumbent 
to lawsuits challenging his authority and subject any 
actions taken by him to collateral attack. 

FFF/JGR:sts 
FFFielding 
JGRoberts 
Subj. 
Chron. 

) 
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THE WHITE HOUSE 

WASHINGTON 

March 24, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS)?~&~ 

Holdover Status of Federal 
Reserve Board Chairman 

I was asked to determine the consequences of the expiration 
of the term of the Chairman of the Federal Reserve Board,. 
and in particular whether the incumbent could hold over as 
Chairman until qualification of a successor. The pertinent 
statute provides that the Chairman of the Federal Reserve 
Board shall serve "for a term of four years." 12 u.s.c. 
§ 242 (App. I 1977). Paul Volcker's term as Chairman 
expires August 5, 1983; his term as a member of the Board 
does not expire until January 31, 1992. 

In an opinion dated January 31, 1978, the Office of Legal 
Counsel considered the status-of the Chairmanship of the 
Federal Reserve Board in the event the President's nominee 
was not confirmed by the time the incumbent's term expired. 
2 O.L.C. Op. 394 (Tab A). That opinion concluded that 
the statutory holdover provision applicable to members of 
the Board, 12 u.s.c. § 242 (App. I 1977), did not apply to 
the office of Chairman. The Chairman cannot hold over; his 
term expires when the statutory period has run. The opinion 
further concluded that the Vice Chairman should not assume 
the responsibilities of the Chairman upon expiration of the 
Chairman's term. The statute provides that the Vice Chairman 
shall preside at Board meetings in the "absence" of the 
Chairman, 12 u.s.c. § 244 (1976), but the opinion concluded 
that the term "absence" referred to a temporary condition, 
not a vacancy. 

The o.L.C. opinion determined that, when a vacancy arises in 
the office of Chairman while the President's nominee is 
awaiting Senate confirmation, the President should designate 
a member of the Board to serve as Acting Chairman. This is 
in fact what President Carter did. On February 2, 1978, he 
designated Arthur F. Burns, the previous Chairman, to serve 
as "Acting Chairman" until designation of his successor. 
Mr. Burns served as Acting Chairman until March 8, 1978, 
when G. William Miller was designated Chairman. (The need 
to have an Acting Chairman was occasioned by the fact that 
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Miller was not confirmed as a member of the Board until 
March 3, 1978; at the time the office of Chairman did not 
require separate Senate confirmation, as it now does.) 

The, option of designating an Acting Chairman, however, would 
not seem to be available in the absence of a pending nomina
tion or other circumstance indicating that the designation 
was only to cover a short-term, emergency situation. While 
the Vacancy Act, 5 u.s.c. §§ 3345-3348 (1976), does not, by 
its terms, apply to the Federal Reserve Board, see 2 O.L.C. 
Op., at 396, there is pertinent case law to the-effect that 
the President cannot appoint "acting" officers in the face 
of statutes requiring Senate confirmation, in the absence of 
an emergency situation. 

The leading case is Williams v. Phillips, 360 F. Supp. 1363 
(D.D.C.) aff'd, 482 F. 2d 669 (D.C. Cir. 1973) (Tab B). 
President Nixon appointed Howard Phillips Acting Director of 
the Office of Economic Opportunity1 the post of Director 
required Senate confirmation. The district court enjoined 
Phillips from taking any action as Acting Director of OEO, 
ruling that "in the absence of ••• legislation [providing 
for an acting director] or legislation vesting a temporary 
power of appointment in the ~resident, the constitutional 
process of nomination and eonfirmation must be followed." 
360 F. Supp., at 1371. The Court of Appeals affirmed, 
noting that even if the power existed "to appoint an acting 
director for a reasonable period of time before submitting 
the nomination of a new director to the Senate," such a 
power would not justify the situation before it, in which 
Phillips had served as Acting Director for four months with 
no nomination having been submitted to the Senate. 482 
F. 2d, at 670-671. The O.L.C. opinion specifically distin
guished the Phillips case on the ground that in Phillips no 
name had been submitted to the Senate, while in the case 
considered in that opinion a nomination was pending. 2 
O.L.C. Op., at 396 n. 5. 

According to the O.L.C. opinion, the Chairman of the Federal 
Reserve Board cannot hold over; in the event of a vacancy, 
the President must designate an Acting Chairman. According 
to Phillips, such an acting official can only be appointed 
for a short period and in an "emergency" situation. The 
combined effect of these authorities is that, upon expira
tion of Chairman Volcker's term, the President may appoint 
any member of the Board Acting Chairman (including Volcker) , 
but only if a nomination for Chairman is pending or soon to 
Be submitted. 

Attachments 



January 31, 1978 

78-91 MEMORANDUM OPINION FOR THE COUNSEL 
TO THE PRESIDENT 

Federal Reserve Board-Vacancy With the Office of · 
the Chairman-Status of the Vice Chairman (12 
u.s.c. §§ 242, 244) 

You have requested us to consider the status of the chairmanship of the . 
FederafReserve Board in the event that the President's nominee has not been 
confinned as Chainnan by January 31, 1978, the date on which the incum
bent's tenn expires. We have considered three possible resolutions of this 
question and have reached the following conclusions: First, the incumbent 
cannot hold over and continue to exercise the powers of the office as de facto 
Chainnan; second, under relevant statutory authority, the Vice Chairman is 
only authorized to preside in the Cllairman 's absence although an argument 
could be made that the Vice Chainnan possesses inherent authority to assume 
the duties of the Chairman when a vacancy has occurred. Such an approach, in 
our opinion, is of doubtful legality. Third, in light of the limited authority of the 
Vice Chainnan, we believe that it is necessary for the President to designate 
one of the Board members as acting Chairman. 

I. Holdover Chairman 

Section 242 of TitJe 12, U.S. Code, provides that "one [member of the 
· Federal Reserve Board] shall be designated by the President as chairman and 

one as vice chainnan of the Board to serve as such for a term of four years.'' 1 

The statutory assurance that "members" whose terms have expired should 
serve "until their successors are appointed and qualified," 12 U.S.C. § 242 
does not address the continuance in office of the Chairman qua Chairman and 
therefore, is inapplicable under these circumstances. Thus, the Chairman's 

'The 1977 amendments to the Federal Reserve Act, 91 Stat, 1387 (not yet applicable), require 
designation of the Chairman to be accompanied by the advice and consent of the Senate; they also 
alter the way in which the 4-year tenn is to run, but are not otherwise of significance to the question 
at hand. 
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January 31, 1978 

)R THE COUNSEL . 

:y With the Office of 
Vice Chairman (12 
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tenn expires by operation of law after the statutory term has run. Badger v. 
United States. 93 U.S. 599. 601 (1876). There the court stated: 

When this four years comes round, [the officer's] right or power to 
perform the duties of the office is at an end, as completely as if he had 
never held the office .... Whether a successor has been elected, or 
whether he has qualified, does not enter into the question. (Id. at 
601.] 

Because the incumbent is not entitled to continue to exercise his powers absent 
reappointment, see 11 Op. Atty. Gen. 286 (1865), a vacancy in the position 
results. 2 

II. Inherent Authority of the Vice Chairman 

Section 244 of Title 12 provides that the Vice Chairman is to "preside" at 
Board meetings in the ''absence'' of the Chairman but does not otherwise 
specify his duties. The term "absence" normally connotes a failure to be 
present that is temporary in contradistinction to the term ''vacancy" caused, for 
example, by death of the incumbent or his resignation. With regard to 
numerous other agencies Congress has directed that the Vice Chairman is to 
serve in the event of the Chairman's absence or incapacity or as a result of a 
vacancy in the office of the Chairman. See, e.g .. 16 U.S.C. § 792 (1976) 
(Federal Power Commission); 42 U.S.C. § 2000e-4 0976) (Equal Employ
ment Opportunity Commission). Arguably, since Congress could have done the 
same here, the absence of such language must be regarded as meaningful. 

A review of the legislative history of § 244 reveals no discussion of this 
point. See H. Rept. No. 150, .73d Cong., 1st sess. (1933); H. Rept. No. 254, 
73d Cong., Ist sess. (1933); ~ Rept. No. 77, 73d Cong., 1st sess. (1933). It is 
likely that the problem was not even considered since the change to a fixed 
term, and the resulting possibility of a vacancy in the chairmanship. did not 
occur until 2 years later. See 49 Stat. 705 (1935). 3 

It might be contended that no great significance should be attached to this 
specification of very limited duties. Instead, it could be argued that it would be 
reasonable to assume that Congress did not mean to preclude the Vice 
Chairman from exercising what might be regarded as an inherent function of his 

2eounsel for the Federal Reserve Board has suggested that the incumbent could continue to serve 
as a de facto officer whose actions will be given legal effect with regard to innocent third parties 
who have assumed such actions to be authorized. See. Waite v. City of Santa Clara, 184 U.S. 302. 
323 (1902). Such will not be the case, however. where the defects in the officer's title are so 
notorious as to make those relying on his acts chargeable with knowledge thereof. 63 Am. Jur. 2d. 
Officers holding ow-r§ 507 (1972). Because the expiration of the incumbent's term isa well-known 
fact it would appear that even innocent third parties could not claim lack of knowledge in this case. 
Moreover, intentional reliance on this stop-gap doctrine is ill-advised where more effective steps 
can be taken to assme that the chairmanship is legally and continuously filled. 

30riginally. service as "governor" and "vice governor" was at the pleasure of the President and 
.was not limited by the specification of a fixed term. See 38 Stat. 260, 42 Stat. 620; see also 48 Stat. 
167 (Chairman and Vice Chairman). No problem of succession was created since a member could 
hold office until his successor had been qualified, at which time the President could designate the 
new member as Chairman. 

395 

323-972 0 - 51 - 26 QL 3 

! 
! 
' ·' 



office and temporarily assuming the duties of the chairmanship whenever that . 
office is vacant. 4 In light of the statute's clear language, however, we believe 
that this contention should not control and that a third alternative-designation 
by the President of_an acting Chairman, is preferable. 

III. Presidential Designation of an Acting Chairman 

The Vacancy Act, 5 U.S.C. §§ 3345-3348 (1976), which limits Presidential 
authority to filJ Executive branch vacancies on a temporary basis under cenain 
circumstances, by its terms applies only to executive departments and therefore 
not to the Federal Reserve Board. We have consistently taken the position that 
the President possesses inherent authority to make temporary appointments 
necessary to ensure the continuing operation of the Executive branch. Although 
no court has squarely addressed the point, the Court of Appeals for the District 
of Columbia in Williams v. Phillips, 482 F.(2d) 669 (D.C. Cir. 1973) seemed 
to regard this theory as plausible.5 

Such power has most often been exercised with respect to Executive branch 
agencies rather than independent regulatory bodies that have under certain 
circumstances, see. Humphrey's Executor v. United States, 295 U.S. 602 
(1935), been protected from Presidential control. Where it has deemed 
insulation from such control necessary, Congress has, however, provided that 
independent regulatory bodies should choose their own temporary chainnen.6 

Congress has not limited the President's authority with regard to the Federal 
Reserve Board in such a fashion; nor has it otherwise clearly specified the 
procedure to be used in handling a vacancy in the chairmanship. Under such 
circumstances, action by the President would appear to be appropriate. His 
discretion in selecting a temporary Chairman is not confined by the statutory 
scheme. It is therefore our view that he is free to select the Vice Chairman or 
some member to serve in this capacity. 

IV. Conclusion 

Because of his limited term, the present Chainnan may not hold over in 
office and continue to perform his official functions. In light of the specific 

4Some suppon for this position may be gained from the past practice of the Federal Reserve 
Board. According 10 the Counsel for the Chainnan, vacancies occurred in both the office of 
Chainnan and that of Vice Chainnan early in I 948. On February 3, 1948, the Board met and 
elected the fonner Chainnan as Chainnan pro rempore. He served until the new Chainnan had been 
designated and qualified. Jn following this procedure, the Board appears to have adopted !he 
approach outlined in 12 U.S.C. § 244, albeit that the peninent language speaks of .. absence" ·
rather than "vacancy." ("In the absence of the chainnan and the vice chainnan, the Board-shall 
elect a member to act as chainnan pro tempore. ") 

5Since the President has already submitted the name of the nominee to the Senate for 
confinnation. no problem -0f the son at issue in the Phillips case-use of the temporary --- -;: 
appointment power to avoid the necessity for Senate confinnation-is presented here. -· -r 

6 Although the President is charged with designating the Chainnan of the Federal Communica· 
tions Commission. see 47 U, S. C. § l 55(aJ( 1976 ), the Commission itself is authorized to choose an 
acting Chainnan should that become necessary. Id. 
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statutory limitation concerning service during the Chairman's "absence " the 
better view is that the Vice Chairman may not, under his statutory authority, 
automatically serve as Chairman during a temporary vacancy in the office of 
the Chairman. In the absence of any statutorily prescribed mechanism for 
filling vacancies, the President may designate one of the members of the Board 
to serve as acting Chairman until such time as the nominee has been confirmed. 

LARRY A. HAMMOND 

Deputy Assistant Attorney General 
Office of Legal Counsel 
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Court read the statute to allow such ac
tion "Where the debtor was not a resi
dent of this State at the time the claim 
arose." Such a construction is plainly 
untenable. 

IV. 

Plaintiff and Defendant are personaijy 
before this Court as residents of Illinois. 
The Writ of Attachment was improperly 
issued and is hereby vacated . .. 

So ordered. 

Senator Harrison A. WILLIA.1118-
Jr., et al., Plaintiffs, 

v. 
Howard J. PHILLIPS, Acting Director, 

Office of Economic Opportunity, 
Defendant. 

Civ. A. No. 49G-73. 

United States District Court, 
District of Columbia. 

June 11, 1973. 

Action brought by four senators to 
remove defendant from his position as 
acting director of Office of Economic 
Opportunity. The District Court, Wil
liam B. Jones, J., held that in absence of 
legislation providing for an acting direc
tor of OEO or legislation vesting a tem
porary power of appointment in Presi
dent, constitutional process of nomina
tion and confirmation of director must 
be followed; thus, individual who was 
appointed acting director by President 
but whose appointment was not con
firmed by Senate was not appointed law
fully to his post. 

Injunction issued. 

Motion denied, D.C.Cir., 482 F.Zd 
669. 

1. Courts ~328.3 
Where purely injunctive relief is 

sought, amount in controversy, for juris
dictional purposes, may be measured ei
ther by value of relief sought by plain
tiff or cost of enforcing that right to 
defendant. 28 U.S.C.A. § 133l(a). 

2. Courts ~328.2(3) 
Where plaintiffs challenged legal 

right of defendant to administer federal 
program with appropriation over 
$790,000,000 for one fiscal year, plain
tiffs met the $10,000 jurisdictional re
quirement. 28 U.S.C.A. § 133l(a). 

3. United States e:=>35 
United States senators had standing 

to bring action to remove a defendant 
from his position as acting director of 
OEO on ground that his appointment 
had not. been confirmed by Senate as re
quired by statute, where declaration that 
defendant was unlawfully serving in of
fice· would bear upon senators' duties to 
consider appropriations for OEO or oth
er legislative matters affecting OEO or 
position of OEO director. Economic Op
portunity Act of 1964, § 60l(a), 42 U.S. 
C.A. § 2941(a); 28 U.S.C.A. § 1331(a). 

4. United Stat.es ~35 
Fact that defendant was serving as 

acting director of OEO rather than 
director, did not remove direct injury to 
plaintiff senators, who challenged de
fendant's right to be acting director and 
who alleged right to pass on individual 
nominated to be director, but, if any
thing, aggravated injury, for purposes 
of standing, since acting director was 
performing duties of director without 
advice and consent which senators would 
have been able to assert over individual 
whose name had been submitted to Sen
ate for confirmation. Economic Oppor
tunity Act of 1964, § 60l(a), 42 U.S.C.A. 
§ 294l(a); 28 U.S.C.A. § 133l(a); Sup
plemental Appropriations Act, 1973, 86 
Stat. 1498. 

5. United States e=:>35 
Facial inapplicability of Vacancies 

Act to appointment to office of director 
of OEO, on basis that the act on its face 
is applicable only to executive and mili
tary departments and that OEO is not 
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an executive or military department, did 
not establish legality of President's ap
pointment of acting director of OEO 
without confirmation of Senate. Eco
nomic Opportunity Act of 1964, § 
GOH a), 42 U.S.C.A. § 2941(a); 5 U.S. 
C.A. §§ 101, 102, 104, 3348. 

6. United States (?;::;135 
Unless Congress has vested appoint

ment of officer in President, the courts, 
or a department head, he may be ap
pointed only with advice and consent of 
Senate, unless that body is in recess. 
U.S.C.A.Const. art. 2, § 2. 

7. Unit~ States e=>35 
Director of OEO is officer of Unit

ed States because of statutory provision 
requiring Senate's confirmation of his 
appointment and he is not a mere agent 
or employee who is an officer and whose 
employment may be outside the confir
mation process. U.S.C.A.Const. art. 2, § 
2; Economic Opportunity Act of 1964, 
§ 60l(a), 42 U.S.C.A. § 294l(a). 

vidual who was appointed acting direc. 
tor by President but whose appointme t 
was not confirmed by Senate was n nt 
appointed lawfully to his post. Econo~. 
ic Opportunity Act of 1964, § 601(a), 42 
U.S.C.A. § 294l(a); 5 U.S.C.A. § 101. 
U.S.C.A.Const. art. 2, § 2. ' 

• 
Alan B. Morrison, Washington, D. c 

for plaintiffs. ., 

Harold H. Titus, Jr., U. S. Atty., Rob. 
ert S. Rankin, Jr .. Asst. U. S. Attr 
Washington, D. C., Harlington Woo~ 
Jr., Asst. Atty. Gen., Harland F. Leath
ers, John M. Kelson, Dennis G. Linder 
Attys., Dept. of Justice, WaRhington, n: 
C., for defendant. 

OPINION 

WILLIAM B. JONES, District Judge. 
This action is brought by four United 

8. United States ¢=>28 States Senators to remove the defend-
Constitutional article obligating ant, Howard J. Phillips, from his posi

person to take care that laws be faith- tion as Acting Director of the Office of 
fully executed does not empower Presi- Economic Opportunity [OEO] because 
dent to appoint officers temporarily, he has not been appointed by the Presi
without restriction, to executive branch ~ dent, and confirmed by the Senate, as 
positions outside executive and military- Director of OEO, •as is required by 42 
departments. U.S.C.A.Const. art. 2, § 3. U.S.C. § 2941(a) (1970). The plain

- 9. Unit;ed St.ates CP35 
Vacancies Act does not apply fo all 

executive agency temporary appoint
ments. 5 U.S.C.A. § 3348. 

10. United States <';::>35 
In absence of legislation providing 

for an acting director of OEO or legisla
tion vesting a temporary power of ap
pointment in President, constitutional 
process of nomination and confirmation 
of director must be followed; thus, indi-

I. This cnse was filed on March 14. 1973. 
eight days prior to the scheduled hearing 
on the cross-motions for summary judg
ment in Local 2677, A.F.G.E. v. Phillips, 
358 F.Supp. 60, (D.D.C.1973), in which 
actions taken by the defendant Phillips to 
terminate certain OEO functions were 
enjoined as unlawful. Because the issue 
of the rnliclity of Phillips' service in of
fice was raised in that case, the plain
tiffs in this case sought leave to file their 

tiffs, Senators Harrison A. Williams, 
Jr., Claiborne Pell, Walter F. Mondale, 
and William D. Hathaway are all mem
bers of the Senate Labor and Public 
Welfare Committee, with Senator Wil
liams serving as Chairman of that Com
mittee, which has legislative jurisdiction 
over OEO. Jurisdiction is based on the 
federal question statute, 28 U.S.C. § 
1331(a) (1970). The case is now before 
the Court on the plaintiffs' motion for 
summary judgment i and the defendant's 

motion for summary judgment so that it 
could be consolidated for hearing at the 
same time. Fed.R.CiY.P. 56(a) precludes 
the filing of a motion for summary judg
ment by the plaintiff until 20 days have 
elapsed from the time the complaint is 
filed unless the defendant files a motion 
for summary judgment within that time, 
and the plaintiffs' motion was not per
mitted to be filed. Their points and 
authorities were allowed to be filed as an 

motion to dismi 
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motion to dismiss for failure to meet the 
jurisdictional amount of $10,000, for 
lack of standing, and for failure to state 
a claim upon which relief may be grant
ed. For the reasons set forth belo}V, the 
Court finds no merit to the jurisdiction
al defenses of the defendant, and holds 
that the defendant is not serving validly 
in office and enjoins him from taking 
any action as Acting Director of OEO. 

The defendant urges that the plain
tiffs hate failed to show that their com
plaint meets the jurisdictional amount of 
$10,000 required by 28 U.S.C. § 133l(a) 
(1970). In support of this argument 
the defendant contends that the injury 
alleged by the plaintiffs in their com
plaint, the denial of their opportunity to 
consider the defendant's qualifications 
for the position of Director of OEO 
(Complaint ff 10), is not measurable in 
dollars and cents and thus cannot meet 
the jurisdictional amount. MeGa.w v. 
Farrow, 472 F.2d 952 (4th Cir. 1973); 
Goldsmith v. Sutherland, 426 F.2d 

0

1395 
(6th Cir.), cert. denied, 400 U.S. 960, 91 
S.Ct. 353, 27 L.Ed.2d 270 (1970). The 
plaintiffs, however, do not disagree with 
the $10,000 requirement, but assert they 
hwe met the test. 

[1, 2] In cases in which purely in
junctive relief is sought, the amount in 
controversy may be measured either by 
the value of the relief sought by the 
plaintiff or the cost of enforcing that 

urnicu;; brief at the time of the oral hear
ing ia Local 21ii7, supra. Xo 1ledsion 
on the le:.(':tlity of tlw ilef,•mlant Phillips' 
servi«e in office was rt'llllere•l in Local 
21177, an•l the motion for summary jmlg· 
ment wns fil•Y•l in this ells!' on .\pril l:!, 
1910, one <lfll' nftPr the decision in Local 
2677. 

2. 'l'lw plaintiff:; may he fo11rnl to have mrt 
tho requirtmient in st•<"ernl other wayl'!. 
From the time of filin~ suit until the Pn<l 
of tlw <'Urrent fiseal year, the tlefcndnnt 
wo11!1l <'Oll<'ct o\·pr $10,000 in 1mlnry, 
whi<'h ho would not hi• 1.•ntitled to if he 
wern :wrviug n11l:1wfully in offir·e. 
Cmws ><N!kin~ injurwri\'e r••lid in the first 
anwmlnwnt an•a have also liberally con· 
strm•d the forisdil.'tional amount require· 
rnt>ut. R. !!., ::-i!m"k v. Davitl, -.Wll F.:!tl 
lQ.!7 (:ld Cir. 1D7:.!l. The plaintiffs here 

right to the defendant. Tatum v. Laird, 
144 U.S.App.D.C. 72, 444 F.2d 947 
(1971), rev'd on other grounds, 408 U.S. 
1, 92 S.Ct. 2318, 33 L.Ed.2d 154 (1972) 
(dictum) ; Hedberg v. State Farm Mu
tual Automobile Insurance Co., 350 F.2d 
924 (8th Cir. 1965) (dictum). Al
though the Supreme Court has not spo
ken definitively on the issue, Flast v. 
Cohen, 392 U.S. 83, 103, 88 S.Ct. 1942, 
1954, 20 L.Ed.2d 947 (1968), in discuss
ing standing, noted that "the challenged 
program involves a substantial expendi
ture of federal tax funds," without ref
erence to the value of the plaintiff's 
claim. In this case, the plaintiffs chal
lenge the legal right of the defendant to 
administer a program with an appropri
ation of over 790 million dollars for 
fiscal 1973. Pub.L.No. 92-607, ch. 4, 86 
Stat. 1503. Under these circumstances, 
the plaintiffs are found to have met the 
$10,000 requirement.2 

The plaintiffs have brought this ac
tion in their capacity as United States 
Senators who are entitled to pass upon 
the qualifications of the Director of 
OEO in the confirmation process, both 
as members of the Labor and Public 
Welfare Committee and as members of 
the Senate as a whole (Complaint 
IT 10). The defendant challenges the 
standing of the plaintiffs to bring the 
action in that context because their in
.terest as legislators in the subject' mat-

are arguably protecting a first amend
ment right to comment on the nominntion 
of an OEO Director, as well as their right 
to pm;s on nominations of executive of
ficers under Art. II, § 2 of the Constitu· 
tion. 
Final!)·. in valuing the ri~ht;; of the plain
tiffs, the words of Chief Judge Lumbar<! 
in Bivens v. Six T:nknown Xamed Agents, 
400 F.2d 718, 723 (2d Cir. 1969), rev'd on 
other groumls, 403 U.S. 388, 01 S.Ct. 
lWH, 29 L.Ed.2d 019 (1971) are relevant: 

Few more unseemly sights for a demo· 
erntie country operating untler n system 
of limite1l governmentul power eun be 
imagined thtlll the specter of its courts 
stnn<ling powerleHH to prevent a dear 
transgression hy the governnwnt ·of a 
constitutional right of u per><on with 
8tun<ling to assert it. 
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ter of the controversy allegedly is not an 
injury in fact within the terms of Sierra 
Club v. Morton, 405 U.S. 727, 734-735, 
92 S.Ct. 1361, 31 L.Ed.2d 636 (1972). 
The Court holds that the plaintiffs have 
the requisite standing. 

[3, 4] Six days after this suit was 
filed the Court of Appeals for the Dis
trict of Columbia decided Mitchell v. 
Laird, 476 F.2d 533 (1973). In affirm
ing the dismissal by the District Court 
of a suit brought by 13 members of the 
House of Representatives to enjoin the 
war in Indo-China, the Court of Appeals 
decided that the plaintiffs did have 
standing to assert that claim. The 
Court held that assuming that the war 
was illegal, that declaration would bear 
upon the duties of the plaintiffs as 
members of the House to impeach the 
defendants as well as their duties to con
sider and act on appropriations bills, or 
other legislative matters, such as raising 
an army, or the enactment of other civil 
or criminal legislation. In this case, a 
declaration that the defendant is unlaw
fully serving in office would bear upon 
the plaintiffs' duties to consider appro
priations for OEO, or other legislative 
matters affecting OEO or the position 
of OEO Direetor. Moreover, the service 
by the defendant as Acting Director of 
OEO, rather than Director, does not re
move the direct injury to the plaintiffs' 
alleged right to pass on the individual 
nominated to be Director. The injury is 
aggravated, if anything, because the 
Acting Director is performing the duties 
of the Director without the advice and 
consent which the plaintiffs would have 
been able to assert over an individual 
whose name had been submitted to the 

3. 9 'Veekly Comp. of Pres. Docs. 122 
(1973). Although the defendant was ap
pointed ~eting Director of OEO on Jan
uary 31, 1973, it would appear that he 
took action as Acting Director as early 
as January 29, 1973. The defendant is
sued on January 29 a memorandum re
garding the "termination of section 221 
[Community Action Agency) funding." 
That plan was enjoined by this Court 
in Local 2677, A.F.G.E. v. Phillips, 358 
F.Supp. 60 (D.D.C.1973). Therefore 

Senate for confirmation. Having reje t.. 
ed these jurisdictional defenses, t~e 
Court now turns to the merits of the 
case. 

The Economic Opportunity Act f 
1964, the substantive legislation creati 

0 

OEO, requires that OEO "shall be hea~g 
ed by a Director who shall be appointe: 
by the President, by and with the ad,·ic~ 
and consent of the Senate." 42 U.S.C. § 
2941(a) (1970). In addition, the Depu. 
ty Director and five Assistant Directors 
are all to be appointed by the President 
with Senate confirmation. Id. 

It is undisputed that the defendant 
Phillips was appointed Acting Director 
of OEO on January 31, 1973, by the 
President.3 On that same date, Phillip 
V. Sanchez, then OEO Director, in antic
ipation of the acceptance of his resigna
tion, signed a delegation of his powers 
to the defendant pending the appoint
ment of Sanchez's successor.4 Phillips 
had been serving as an OEO Associate 
Director for Program Review, a post not 
subject to Senate confirmation. The de. 
fendant's name has not been submitted 
to the Senate for its advice and consent 
on an appointment as Director of OEQ.:i 
No provision is made anywhere in the 
Economic Opportunity Act of 1964, as 
amended: for the appointment of an Act
ing Director. From these undisputed 
facts it is urged that the defendant is il
legally serving in office. 

Article II, section 2, of the United 
States Constitution, provides that the 
President 

shall nominate, and by and with the 
Advice and Consent of the Senate. 
shall appoint . . all other Offi· 
cers of the Bnited States, whose Ap.. ., 
the relief granted b}· the Court, infra, will 
date from January 29, 1973, rather than 
the putative appointment date of January 
31, 1973. 

4. The delegation is itt>m 1 of exhibit B to 
the Court's request for filing of OEO dele
gations of authority. 

5. Plaintiffs' Statement of Material Facts 
as to Which Tl1ere Is Xo Dispute, Xo. 
3. This statement was controverted b~· 
the defendant only as being irrelevant. 
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pointments are not herein otherwise 
provided for, and which shall be estab
lished by Law: but the Congress may 
by law vest the Appointment of such 
inferior Officers, as they think prop
er, in the President alone, in the 
Courts of Law, or in the Heads of De
partments. 

The President shall have Power to 
fill up all Vacancies that may happen 
during the Recess of the Senate, by 
granting 'tommissions which shall ex
pire at the End of their next Session. 
Thus, the plaintiffs argue, the Consti-

tution dictates that all federal officers 
not otherwise provided for in the Consti
tution shall be nominated by the Presi
dent and appointed with the advice and 
consent of the Senate except as the Con
gress may otherwise provide by law for 
that power in the President or others. 
The OEO director is an officer of the 
United States and the Congress has n6t 
provided specifically for the position to 
be filled in any manner other than the 
nomination and confirmation process de
scribed in Article II. The plaintiffs 
would, however, find the authority to fill 
the vacancy created by Sanchez's resig
nation in the general law dealing with 
the filling of vacancies in office by the 
President (the Vacancies Act of 1868, as 
amended, 5 U.S.C. §§ 3345-49 (1970) ).6 
But the plaintiffs assert that because 
the terms of that Act limit the term of 
appointments under it to 30 days, 5 U. 
S.C. § 3348, the defendant Phillips has 
been serving unlawfully in office since 
March 3, 1973, 30 days after his Janu
ary 31, 1973, appointment as Acting 
Director. 

The defendant counters with two dif
ferent arguments: first, that the Presi-

6. Briefly, the \·ucancies Act provides that 
when the hcnd of nn Exccuth·c..or military 
department, or an officer of a bureau 
1}f an .Executive or military department 
whose 11ppoint.ment is not vested in the 
department head, dies, resigns, or is sick 
or absent, hiH fin;t 11s:-;i11tunt 11erform11 his 
tlutie" until a sm:cessor is ap[lointe<l or the 
nhst•nC'e or illnm•>< stop><. The Presiclcnt 
mny direct that another department hca<l 
or officer subject to Senate eonfirmation 

dent has the constitutional power to ap
point officers of the United States with
out Senate confirmation deriving from 
his obligation under Article II, section 3, 
to "take Care that the Laws be faithful
ly executed;" and, second, that the Va
cancies Act is inapplicable on its face to 
the Director of OEO and thus was not 
required to be followed, as it was not, in 
this case. Because the main thrust of 
the defendant's argument has gone to 
the inapplicability of the Vacancies Act, 
that argument will be treated first. 

[5] The basic argument is that be
cause the Vacancies Act on its face is 
applicable only to Executive and military 
departments, the office of Director of 
OEO is not subject to its strictures be
cause OEO is not an Executive or mili
tary department as those terms are de
fined in 5 U.S.C. §§ 101 and 102 
(1970).7 Certainly it is true that OEO 
is not iln Executive or military depart
ment as those terms are defined. -OEO 
is what section 104 of title 5 defines as 
an independent establishment-one in 
the Executive branch other than, with 
enumerated exceptions, an Executive or 
military department. But the facial in
applicability of the Vacancies Act to the 
appointment in question does not estab
lish the legality of the appointment. 
The question remains, by what authority 
does the defendant serve in. office if he 
was not -appointed pursuant to the Va
cancies Act. 

[6] The constitutional provision gov
erning the appointment of federal offi
cials is clear in its mandate. Unless 
Congress has vested the power of ap
pointment of an officer in the President, 
the Courts, or a Department head, he 

may perform those duties instead of the 
first assistant. A vacancy caused by denth 
or resignation can be filled through these 
provisions for 30 days. .1'he Act proviilett 
that it is the exclusive method for filling 
vacancies covere1f by the Aet exeent those 
occurring <luring a Senate rcce~s. 

7. The Exeeutiye d1~purtmPnts are the 11 
Cabinet departments. The military rle
partments arc the Army, Xavy anti Air 
Force. 
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may be appointed only with the advice 
and consent of the Senate, unless that 
body is in recess. Although no clear 
case interpreting this provision has aris
en, there are several sources which favor 
that interpretation. 

In Ex parte Siebold, 100 U.S. 371, 25 
L.Ed. 717 (1880), the Court upheld the 
validity of an Act of Congress authoriz
ing the appointment of supervisors of 
elections by circuit courts of the United 
States notwithstanding the claim that 
the duties of the supervisors were execu
tive in character. The Court recognized 
that under Article II, section 2, of the 
Constitution, Congress had the power to 
vest by law the appointment of inferior 
officers of the federal government in 
the President alone, in the Courts, or in 
the heads of Departments. And it de
clared, with respect to the appointment 
of the supervisors, that "as the Consti
tution stands, the selection of the ap
pointing power, as between the function
aries named, is a matter resting in the 
discretion of Congress." Id. at 397-398. 
See also United States v. Eaton, 169 U. 
S. 331, 343, 18 S.Ct. 374, 42 L.Ed. 767 
(1898). 

[7] Two opm1ons of the Attornev 
General contain similar language indf
cating that the President must obtain 
the advice and consent of the Senate on 
all appointments of officers of the Unit
ed States 8 whose appointments have not 
been otherwise vested by Congress in 
the President, the Courts, or a Depart
ment bead. In early 1885 a question 
arose as to whether the President or the 
Secretary of the Treasury had the power 
to appoint the assistant collector at the 
port of New York. Congress had pro
vided previously that the office be filled 
by the Secretary. In the revision of the 
statutes, however, the provision was 
omitted and thus repealed, so that the 
office of assistant collector remained but 
without any statutory provision on the 

8. The Director of OEO is undoubtedly an 
officer of the United States because of the 
provision requiring Senate confirmation. 
He is not a mere agent or employee ·who 
is not an officer and whose employment 

manner in which it was to be fill 
The Attorney General ad\'ised the p e~. 
dent that in the absence of any st tresi-

. . h a uto 
ry prov1s10n, t e power of appoint • 
lay in the President with the advic me:t 
consent of the Senate as set forth i e ~·d 
tide II, section 2, of the Constit~tior. 
18 Op. Att'y Gen. 98 (1885). n. 

Similarly, in ~886 the question \•:as 
who should appoint the chief exam· 

f th C
. .

1 
S • iner 

o e iv1 ernce Commission. Th 
act creating the position did not specif~ 
who had that power. The Attorne~· 
General reasoned that because the ch· .·,. 

.. .1.lC.1. 
examiner of the commission would be .., 
officer of the United States establish:~ 
by Jaw, the power to fill the positio 
would rest in the President subject tn 
Senate confirmation. 18 Op. Att'y Ger~ 
409 (1886). . 

. Ex parte Siebold, supra, ~nd the opin-
10ns of the Attorney General give stronir 
indication that in the absence or repeal 
of a statute vesting an appointment out
side the nomination and confirmation 
process, that process is the exclusive 
means for appointing federal officers. 

[8) The defendant, however, wocldl 
ans\ver the question of by what authori- l 
ty he does sen:e in office by finding in 
the President a direct constitutional 
power to appoint officers temporarilv 
without restriction to Executive branch 
positions outside the Executive and mili
tary departments. This argument is 
premised on the words of Article II, sec
tion 3, of the Constitution, which obli· 
gate the President to "take Care that 
the Laws be faithfully executed." In 
support of that proposition two opinions 
of the Attorney General are cited. Nei- I 
ther supports the finding of such a tem* !
porary appointive power. -1 

The first opinion, 6 Op. Att'y Gen. 
357 ( 1854), concerned the appointment 
of Navy pursers in the "distant serv
ice." Two acts of Congress created a 

may be outside the confirmation process. 
Sec l:nited S~utes ,._ Ilartw<'ll, 73 U.S. 
(G Wn!l.) 385, 18 L.Ed. 830 (1SG7): 
Burnap Y. United States, 252 U.S. 512, 
40 S.Ct. 374, 64 L.Ed. G92 (1920). 
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new requirement that all Navy pursers Several constitutional problems are 
be appointed by the President by and presented by a temporary appointive 
with the advice and consent of the Sen- power of the President as interpreted by 
ate except those in the emergency cir- the defendant. If the President has an 
cumstance of "distant service." The At- inherent (or more properly, derivative) 
torney General concluded that these two power to make temporary appointments 
acts gave the President the power to is- of federal officers under his obligation 
sue regulations concerning such appoint- to faithfully execute the laws, then the 
ments in the "distant service," independ- Vacancies Act would be unconstitutional. 
ently of the power to issue regulations If the President has a constitutional 
for the Navy granted the President by a . power to make temporary appointments, 
tnird act. He did not conclude, as the then Congress cannot limit the exercise 
defendant asserts, that the President of that power. as it has through the Act. 
has the inherent authority to make tem- But the defendant himself claims the 
porary appointments to all positions re- power to temporary appointment only 
quiring nomination and confirmation. for those officers not covered by the Va-

The second opinion of the Attorney cancies Act. For this Court to hold that 
General cited by the defendant 25 Op. the President has the constitutional au
Att'y Gen. 258 (1904), dealt \~ith the thority to appoint temporary officers 
power of the President to fill vacancies. only if they are not covered by the Va
temporarily while the Senate was not in cancies Act or similar legislation, see in
session by assigning one officer to per- fra, would place a strange construction 
form the duties of another. The opinion indee~ on a constitutional power. 
concluded that the President had both ~oreover, a Presidential 'QOW_~.Jm: 
the constitutional power and the statuto- point off~!emporaril;y: in th~-J~.£.~1 
ry authority temporarily to fill a vacan- statutes requiring thei!_!!Imoin!_men.Ll,o 
cy occurring during. a Senate recess. be confirmed by the Senate, such~ 
The opinion was not directed to the ap- reqi.lil:ea!orllie·OEOdirectgr by 42 U. 
pointment during a Senate session, as ~§ 294l(a) (1970),9 would avoid the 
here, of one who was not an officer to n:ominatTon and corilll:mati.OlLpr.Q~.~f 
hold the position and, as in the previous officers in its entiretx. Qonstitutiona! 
opinion, was addressed to an emergency provisions cannot be given such an in-
situation. terpretation. 

Whatever the merits of the argument [9] The plaintiffs urge that the Va-
finding an interim appointment power cancies Act be held to apply to all Exec
in the President may be, if is dear from utive agency temporary appointments, as 
the defendant's own citation of authori- was the original Congressional intent.to 
ty that that power, if it exists at all, ex-J This construction would avoid a poten-
1sts only in emergency situations. No tial constitutional conflict between the 
claim has been made that the appoint- requirement that all officers be nomi
ment of Phillips \Vas necessitated by any nated by the President and confirmed by 
emergency situation and the Court finds the Senate in the absence of contrary 
that there was none, and thus expresses legislation, and the possible emergency 
no view on the e~istence or scope of power of the President to make tempo
such a power. rary appointments argued for by the de-

9. For the defendant to clnim, as is done 
at p. !} of the Points nn<l Authcrrities 
in Support of Defendant's :\lotion to Dis· 
miss and in Opposition to Plaintiffs• :\lo
tion for Summary Judgment, that 42 
U.S.C. § 2941(a) is innpplicnble to the 
present ense becnnse the Prosident np
pointe1l him Acting Director rather than 
Director is without merit. The nppoint-

;160 F.Supp.-06V• 

ment and confirnrntion r1rocess of Articl~ 
II, section 2, of the Constitution cannot 
be so evaded. 

I 0. Statements on the Senate Floor by 
Senator Trumbetl, the prineipal Senate 
sponsor of the Act, indicate that it was 
to apply to all vucm1cies in the Executive 
brunch rcquirin~ eonfirmntion. 3!) Cong. 
Globe 81163-64 (1868). 



1370 360 FEDERAL SUPPLEMENT 

fendant. The position urged by the 
plaintiffs is unsound.11 

The codification of title 5 of the Unit
ed States Code in 1966, Pub.L. No. 89-
554, 80 Stat. 378, which contains the Va
cancies Act, was enacted into law two 
years after the passage of the Economic 
Opportunity Act of 1964, Pub.L. No. 
88-452, 78 Stat. 519. The definition in 
5 U.S.C. § 101, note 7, supra, of Execu
tive department as used in the Vacancies 
Act did not include OEO. The Congress 
has amended section 101 twice since the 
codification and has not included OEO 
on either occasion.12 Thus it cannot be 
assumed that Congress failed to include 
OEO in the terms of the Vacancies Act 
by mere oversight, and that Congress in
tends that the Act cover the OEO Direc
tor. The more reasonable interpretation 
is that Congress intended to foreclose 
the possibility of the Executive making 
a temporary appointment of the OEO 
Director. 

Congress has shown through legisla
tion other than the Vacancies Act that it 
knows how to provide for an acting ad
ministrator of Executive agencies not 
contained within the Executive depart
ments. The Administrator of Veterans' 
Affairs, the head of the Veterans' Ad
ministration, is nominated bythe Presi
dent and confirmed by the Senate. 38 
U.S.C. § 210(a) (1970). Section 210(d) 
of that title provides for the appoint
ment of a Deputy Administrator by the 
Administrator, and further that: 

The Deputy Administrator shall per
form such functions as the Adminis
trator shall delegate and, unless the 

11. It woul<l appear that the defendant 
would not be validly sen·ing in offke even 
if the Y acancies Act were held to be ap
pli('able to OEO. The defendant has not 
succeeded to his post through either 5 
li.S.C. § 3345 or 3346 because he con· 
ce<ledh' was not the first assistant to 
forme; Director Sanchez at the time of 
the appointment. No basis for the tempo
rary appointment is found in § 3347 be
cause the defendant admittedly was not 
an official whose appointment had been 
confirmed by the Senate. Finally, § 3349 
is inapplicable because the Senate was in 

President shall designate another offj. 
cer of the Government, shall be Actin 
Administrator of Veterans' Affai~ 
during the absence or disability of th"' 
Administrator or in the event of a \·a: 
cancy in the Office of Administrator. 

Section 210(d) was aaded by Pub.L. ~o 
89-361, 80 Stat. 29, only six month~- ___ . 
prior to the codification of the Vacan. 
cies Act in title 5. 

The Comptroller General, the head of 
the General Accounting Office, and the 
Deputy Comptroller General, are ap
pointed by the President by and With 
the advice a_nd consent of the Senate. 
31 U.S.C. § 42 (Supp. I, 1971). In the 
event of the absence or incapacity of the 
Comptroller General, or during a '\'acan. 
cy in that office, the Deputy Comptrol
ler General shall act as Comptroller Gen
eral. Id. In addition to this method of 
temporarily filling vacancies, the Con. 
gress has provided in 31 U.S.C. § 43a 
(Hl70) that: 

The Comptroller General shall des
ignate an employee of the General Ac
counting Office to act as Comptroller 
General during the absence or inca
pacity of the Comptroller General and 
the Assistant Comptroller General 
[now called the Deputy Comptroller], 
or during a vacancy in both of such 
offices. 
In these statutes the Congress has 

provided a detailed ordering of authori
ty in the event of a vacancy, and thua 
must it be presumed to know how to 
provide for that contingency outside the 
Vacancies Act.13 The defendant con
tends in his post argument memorandum 

session on January 31. 1973, the !!ate 
of the appointment. 

12. Pub.L.No.89-670, § lO(b), SO Stat. 948. 
added the Department of Housing and 
Urban Development and the Department 
of Transportation to the definition of 
Executive department. Pub.L.::-;'o.91-375, 
§ 6(c) (1), 84 Stat. 775, deleted the Post 
Office Department from that definition 
when it was made an in<lependent corpo-
ration. 

13. In addition to the provisions for vacan· 
cies discussed in the text, there are several 

t 
J 

t 
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that these statutes are a Congressional 
recognition of the President's inherent 
temporary pO\ver of appointment. But 
Article n; section 2, supra, clearly vests 
all appointments in the President sub
ject to the advice and consent of the 
Senate, unless the Congress vests that 
power elsewhere by law. The vacancies 
statutes cited are clear examples of the 
vesting by the Congress of an appointive 
power in the President or Department 
head alone that would not otherwise ex
ist. Congress has merely exercised the 
power conferred upon it by the Constitu
tion. 

others, including some iu which both the 
chief and deputy are appointed by the 
Prcsi<lent by and with the con~ent of the 
Senate. The following list is not inten<le<l 
to be exhansth-e, but merely illustrative : 
General Services Administration 40 
U.S.C. §§ 75l(b) and (c) (19]0); Small 
Business Administration, 15 U.S.C. § 633 
(bl (1!)70) ; Environmental Protection 
Agency, Reorg:rnization Plan Xo. 3 of 
1970. §§ 1 ( b) and ( e). eff. Dec. 2. 1970, 
84 Stat. 20SG (42 U.S.C. § 4321 note 
(1070)) ; Offi«e of Telecommunieations..,/ 
Policy, Reorganization Plan Xo. 1 of 
1970, § 3, eff. Apr. 20, 1970, 84 Stat. 
2083 (47 t:.KC. § 305 note (1070)) ; 
Action, the agenc~· which administers 
Vista, the Pence Corps, ant! himilar pro· 
grams, Reorganization Plan Xo. 1 of 
1971, §§ l(b) and (c), eff. July 1, 1971, 
85 Stat. 810 (42 U.S.C. § 2091 note 
(Supp. I, 1971)). The defendant urges 
at note 3 of his post argument memo
randum thnt because the Executive pro· 
poser! thf! ubo\·e Pite•I reorganization plans 
pursuant to the Reor;ranizntion Act of 
1!)-!!1, as um<'n<leil, 5 U.S.C. § 001 et 
seq. (lDiO), those vueaney provisions were 
issued by the EX•!cuth-e rather than the 
Cougrcw; as part of the Presi1lt'nt's in· 
herent tempornry power of appointml'nt. 
But the Reorgani7.ntion Act gi\'e>i those 
plum: the effect of statutory law only 
upon a<'tion or innction by the Congress, 
5 U.S.C. § DOO(a), and thus the mere 
proposal of the plnn by the President 
is inr.ffocti\'e witliout Congressional UP· 
proval. This in effect recogni7.es the ab
sence of an inherent temporary power of 
appointment in the Executin~. 

[10] Thus the fa,ilure of t~~ 
!.!·ess to provide legislation for an acti:r:!$ 
director must be regarded a§)ntentionaJ. 
The Court holds that in the absence of 
~h legislation or legislation vesting_a 
temporary power of afil_>ointment in the 
~ent, the constitutional process of 
nomination and confirmation must be 
f.2!,!owed.H Therefore, the Court finds 
that the defendant Philli;;>s was not ap
pointed lawfully to his post as Acting 
Director of OEO. An injunction will is
sue to restrain him from taking any ac
tions as Acting Director of OEO. 

14. The wisdom of the nomination and con· 
firmation process, even in the light of the 
President's Executive powers, was pointed 
out by Alexander Hamilton in The Fed· 
eralist Xo. 76. In answering critics of 
the Constitution who felt that the Presi· 
dent should have the sole authority to up· 
noint; federal officials, Hamilton pointed 

.,;mt that the nomination and confirma· 
tion process did vest the power of choice 
in the President because "no mun coul<l 
bo nppointe(l but on his previous nomina· 
tion, (and] every man who might be ap
pointed wou!tl be, in fact, his choice." 
Id. at 89 (Tudor Pub. Co. ed. 1947). 
Hamilton pointed out further that the 
Senate woulrl be reluctant to overrule 
nominations frequently because they could 
not be certain that any subsequent 
nominee would be one to their liking. 
Finally, he noted that the confirmation 
requirement would eheek the possible evil 
of vesting the appointmmt power solely 
in the President : 

To what purpose then require the co
operation of the Senate? I answer, that 
the necessity of their concurrence would 
have a powerful, though, in general, 
a silent operation. It would be an ex· 
eellent cheek upon a spirit of favoritism 
in the President, and would tend great· 
ly to prevent the appointment of unfit 
chuructcrs from State prejudice, from 
family eonnection, from personal attach
ment. or from a view of popularity. 
In addition to this, it would be an ef
fii~aeious son!"ee of stnbili ty in the ad· 
ministration. Id. nt 89. 
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dismissed, only 3 were discharged as 
"recovered." The bulk of the remainder 
were discharged with labels such as "im
proved" or "mentally ill-not a dan
ger." 7" 

Stigma is, of course, a double-edged 
blade, and the patient's perception of the 
phenomenon is also important. Even in 
the best of institutions the patient 
forcefully committed suddenly faces the 
regimented routine of ward life and dai
ly confrontation with state employees, 
however capable, rather than family and 
friends.75 These and other factors often 
cause him to demean himself and to 
magnify social ostracism.76 The very 
fact that the new legislation has served 
to convince only one-half those receiving 
treatment to do so voluntarily suggests 
that archaic images remain.71 

Senator Harrison A. \VILLIAMS, 
Jr. et al. 

v. 
Howard J. PHILLIPS, Acting Director, 

Office of Economic Opportunity, 
Appellant 

No. 73-1676. 

United States Court of Appeals, 
District of Columbia Circuit. 

AI·gued June 21, 1973. 

Decided June 22, 1973. 

Action brought by the senator and 
others challenging the legality of de
fendant's service in his position as Act
ing Director of the Office of Economic 
Opportunity. The United States Dis
trict Court for the District of Columbia, 

In Winship, the Court concluded that William B. Jones, J.; 360 F.Supp. 1363, 
while the consequences of being ad- declared that defendant was serving ille
judged a juvenile delinquent were not gaily since he had not been nominated 
identical to being adjudged a criminal, -by the President and confirmed by the 
the differences were not sufficient to Senate, as required by the Constitution, 
support a distinction in the standard of and defendant filed a motion for a stay 
proof. This was despite the fact that, pending appeal. The Court of Appeals 
unlike involuntary civil commitment, held that defendant failed to show suffi
being adjudged delinquent did not de- cient likelihood of success on the merits 
prive the child of his civil rights nor did to warrant a stay. 
the statute, which called for confiden
tiality, expose him to the stigma of a 
public hearing. We cannot help but con- ed. 
elude that the forcefully committed civiL 
patient has at stake interests of equiva
lent proportions. 

For the reasons hereinbefore stated, 
we reverse on the ground that the jury 
was not instructed to find, and did not 
find, beyond a reasonable doubt that 
John Ballay was both mentally ill and 
dangerous. 

So ordered. 

14. Sec Com1ui><sion of :\Ieutnl Henlth Sta
tisticul Revort-Fiscul Year 1969, found 
in 11)61) ::icnate Ilenrings, s11pra note 17, 
at !l&"'HJG. An uddi tionul 20 natients 
were disdinrged ns "not mentully ill." 

75. Cf. In re Gault, 3H7 U.::!. 1, 27, 87 S. 
Ct. 1428, 18 L.Etl.2d 527 (1907}. 

Motion denied and record remand-

Courts ®=>405(15) 
Acting Director of the Office of 

Economic Opportunity, who was found 
by the district court to be serving ille
gally in his position since ~ had not 
been nominated by the President and 
confirmed by the Senate as required by 
the Constitution, failed to meet his bur
den of showing that a stay pending ap-

76. See, e. g., E: Goffman, .mpra note 69, 
at 354-56; Comment, 34 TJ.Chi.L.Rev .• 
:mpra note 56, nt 637-38. 

77. See note 5~ supra. 



670 482 FEDERAL REPORTER, 2d SERIES 

peal was justified, as he failed to show 
sufficient likelihood of success on the 
merits of his contention of presidential 
authority to make an interim appoint
ment, not in an emergency situation, 
without Senate approval. 

Stephen F. Eilperin, Atty., Dept. of 
Justice, for appellant. Judith S. Feigin 
and Robert E. Kopp, Attys., Dept. of 
Justice, entered appearances for appel
lant. 

Alan B. Morrison, Washington, D.C., 
for appellee. 

Harry Huge, Washington, D. C., for 
National Legal Aid and Defenders Asso
ciation as amicus curiae. 

Glenn R. Graves, Washington, D.C., 
for Local 2677, American Federation of 
Government Employees as amicus cur
iae. 

Before WRIGHT, LEVENTHAL, and 
ROBINSON, Circuit Judges. 

ORDER 

PER CURIAM: 

This cause came on for consideratiQ.D 
of appellant's emergency motion for a 
stay pending appeal and appellees' oppo
sition thereto, and the court heard argu
ment of counsel. The District Court's 
order of June 11, 1973 declared that 
Howard J. Phillips, Acting Director of 

• the Office of Economic Opportunity, is 
serving illegally in his position since he 
has not been nominated by the President 
and confirmed by the Senate, as re
quired by Article II, Section 2 of the 
Constitution. The District Court en-· 
joined Phillips from taking any further 
action as Acting Director of OEO. 

Appellant having declined to submit 
the case on the merits for purposes of 

I. The District Court did «<>nclude that 
there was some st.-ope, even in the absence 
of statute, for tem110rary a11pointments to 
meet emergency situations. A1i11ellant 
argued that this was contrary to the view · 
expressed by Mr. Justice Douglas in 

summary disposition, the sole issue we · 
decide is whether appellant has met his 
burden of showing that a stay is justi
fied. See Virginia Petroleum Jobbers 
Assn v. FPC, 104 U.S.App.D.C. 106, 
110, 259 F.2d 921, 925 (1958). 

We do not believe appellant has shown 
sufficient likelihood of success on the 
merits to warrant a stay. Art. II, § 2 
of the Constitution unequivocally re
quires an officer of the United States to 
be confirmed by the Senate unless dif
ferent provision is made by congression
al statute. In the case of OEO, the per
tinent enactment reinforces rather than 
diminishes the requirement of Senate 
confirmation. See 42 U.S.C. § 294l(a) 
(1970). The only issue is the existence 
of presidential authority to make an in
terim appointment without Senate ap
proval. Under the legal theory accepted 
by the District Court, the President 
lacked authority to appoint an acting 
director of OEO, save in an emergency 
situation not here present.1 According
ly, the District Court concluded that ap
pellant had served illegally in that posi
tion since the date of his appointment 
on January 29, 1973. 

It could be aqpied that the intersec
·tion of the President's constitutional ol>
ligation to "take care that the laws be 
faithfully executed" and his......®llirati® 

· fo appoint the director of OEO "with 
the Advice and Consent of the Senate" 
provides the President an implied power, 
in the absence of limiting legislatloil, 
upon the resignation of an incumbent 
OEO director, to amlQ.int an actm,.g 
director for a reasonable period of time 
Before submitting the nomination ora 
new director to the Senate. Even if the 
court should sustain such a view, in its 
disposition on the merits, that would not 
establish that the President was entitled, 
for a period of four and a half months 
from the date the President obtained the 

Youngstown Sl1eet & Tube Co. v. Sawyer, 
343 U.S. 579, 629, 72 S.Ct. 863, 96 L.Ed. 
1153 (1952) (concurring 011inion), but the 
traditional view is that an emergency 
creates tl1e comlition for the exercise of 
power. 
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resignation of the incumbent director:.2 District Court which barred appellant 
to continue the designation of PhilliJ?;I from further serving as acting director 
as acting director without ani no~- of OEO. Some of these objections ap
fi0n8u6mitted for Senate CQ.~.~iml:. parently seek clarification rather than 
The Government concedes that...the....P~ reversal of the District Court's injunc
i~~£.~nate an acth1g offi<;,~J: tion. Other objections are based upon 
indefinitely without anl' prgsentatiop to allegations of irreparable injury to the 
th~Senate for confirmation, An ind~- agency, its programs, and third parties 
Hon of the reasonaw;t"ir;;e required by dealing with the agency. These allega
the President to select persons for nomi- tions raise questions of fact concerning 
nation appears in the 30-day period pre- the actual effect of the District Court's 
vided'" in the Vacancies Act for tempo- injunction, questions which we are un
rary appointments of Executive Depart- able to resolve on the record before us. 
ment officers pending nomination to the It appearing that the District Court has 
Senate, see 5 U.S.C. § 3348(1970)). not yet had an opportunity fully to con
Appeilant has not met his burden of dem- sider these matters, we think it best to 
onstrating that the court, on the merits, deny the stay and remand the record to 
is likely to hold that the President was the District Court where these claims of 
entitled to hold l\Ir. Phillips in office for injury can be heard. Motions might be 
a four-and-a-half-month period without made for clarification or modification of 
any nomination. Assuming, without de- the court's injunction, or for further eq
ciding, that the court on the merits uitable relief in other related cases. 
might disagree with the District.Court's The District Court may also consider, 
approach and might conclude that Phil- despite 'its declaration that appellant is 
lips' appointment was not invalid ab ini- serving -illegally, whether to terminate 
tio, this would not undercut the determi- or give prospective effect to its injunc
nation as to the prospective invalidity of tion, or to provide time to conform to 
his holding office. the Constitution's requirements;• If the 

Appellees' standing to maintain this District Court concludes that circum
action was challenged in the District stances warrant further relief in this 
Court, but while appellant technically case, it may amend its order.5 

claims to "preserve" the standing issue Wherefore it is ordered by this court 
here, it is not urged as a ground for that appellant's Emergency Motion for 
stay.3 We therefore do not reach the Stay Pending Appeal be, and it is here
standing question. by, denied, and it is further ordered by 

Appellant and amici curiae also ques- this court that the record in this case 
tion the injunctive relief granted by the be, and it is hereby, remanded to the 

2. Reference is to the four-and-a-half-month 
period between that date an<l the date of 
the District Court's decree. 

3. At ornl argument on the motion for stay, 
the Government wns specifically asked 
whether it was now pressing that point, in 
view of the fact that the same issue on the 
merits is also raised in another appeal 
now pending before this court in a ease in 
which the plnintiffll" Rtanding to sue rests 
on firm ground. See Local 2677 v. 
Howard .T. Philli11s. So. 73-1551, appeal 
docketed Ma)" 15, 1973, where a11pellant 
labor organization represents employees of 
OEO whose jobs are directly affected by 
actions tnken by a11pellee. Government 
counsel replied in the negative, although it 
was not to be taken as conceding standing 

in the case at bar. The Local 2671 case 
and the ease at bar will be set for argu
ment to the court on the merits on the 
same date. 

4. See, e. g., Brown v. Board of Education, 
349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 108.'.l 
(1955) ; Hecht Co. v. Bowles, 321 U.S. 
321, 32fl-330, 64 S.Ct. 587, 88 L.Ed. 754 
(1944). 

5. In the interest of justice, 28 U.S.C. § 
2106 (1970), and the public interest, we 
see no reason to require the formality of 
a notification by the District Court, fol· 
lowed by a formal remand of the caae to 
permit the entry of such amendment, 
under the normal procedure, see Smith v. 
Pollin, 90 U.S . .App.D.C. 178, 104 F.2d 349 
(1952). 
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District Court, with leave to the District 
Court to reconsider or amend its order 
if it be so advised. When the District 
Court determines it no longer has need 
for it, the Clerk of the District Court is 
directed to return the record to this 
court. 

w...__ __ _ 
0 ~ Kf.l M\JMBf..R SYSU" 
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NATIONAL PETROLEUM REFINERS 
ASSOCIATION et al. 

v. 
FEDERAL TRADE COMl\USSION et al., 

Appellants. 
Environmental Defense Fund, Inc., Con· 

sumers Union, and Consumer Federa
tion of America., Intervenors·Appellants. 

No. 72-1446. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Sept. 12, 1m2. 

Decided June Z1, 1973. 

Rehearing Denied Aug.__§_, 1973. 

Suit questioning authority of Fed
eral Trade Commission to promulgate 
trade regulation rules. The United 
States District Court for the District of 
Columbia, Aubrey E. Robinson, Jr., J., 
340 F .Supp. 1343, granted plaintiff's 
motion for summary judgment, and the 
Commission appealed. The Court of Ap
peals, J. Skelly Wright, Circuit Judge, 
held that Federal Trade Commission Act 
conferred on Federal Trade Commission 
the authority to promulgate trade regula
tion rules which have effect of substan
tive law. 

Reversed and remanded. 

1. Trade Regulation ~745 
Federal Trade Commission is crea

tion of Congress and extent of its pow-

ers can be decided only by considering 
powers Congress specifically granted it 
in light of statutory language and back
ground. Federal Trade Commission 
Act, § 1 et seq., 15 U.S.C.A. § 41 et seq. 

2. Statutes P195 
Maxim expressio unius est exclusio 

alterius is increasingly considered unre
liable in statutory construction. 

3. Trade Regulation e=:>745 
Federal Trade Commission has re

sponsibility to protect consumer from 
being misled by governing conditions 
under which goods and services are ad
vertised and sold to individual purchas• 
ers. Federal Trade Commission Act, §§ 
1 et seq., 5, 6(g), 15 U.S.C.A. §§ 41 et 
seq., 45, 46(g). 

4. Statutes ~181(2) 
In determining legislative intent, 

court's duty is to favor interpretation 
which would render statutory design ef
fective in terms of policies behind its 
enactment and to avoid interpretation 
which would make such policies more 
difficult of fulfillment. 

5. Statutes e=:>\84 
Where statute is said to be suscepti

ble of more than one meaning, court 
must ·not only consult its language but 
must also relate interpretation provided 
to felt and openly articulated concerns 
motivating law's framers. 

6. Trade Regulation e::>808 
Defendant in enforcement proceed

ing by Federal Trade Commission must 
be given opportunity to demonstrate 
that special circumstances of his case 
warrant waiving rule's applicability. 
Federal Trade Commission Act, § 5, 15 
U.S.C.A. § 45. • 

7. Trade Regulation ~747 
Any rules adopted by Federal Trade 

Commission as part of carrying out its 
duties to prevent unfair methods of com
petition are subject to judicial review 
testing their legality and insuring that 
they are within scope of broad statutory 
prohibition they purport to define. 
Federal Trade Commission Act, §§ 5, 
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95TH CONG"~SS .} 
1st Sessi!m 

HOUSE OF REPRESENTATIVES { REPORT 
No. 95-774 

REGULATION Q EXTENSION 

OCTOBER 28, 1977.-Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 

MR. REuss, from the Committee on Banking, Finance and Urban 
Affairs, submitted the following 

REPORT 
together with 

SUPPLEMENTAL AND ADDITIONAL VIEWS 

'(Including cost estimate of the Congressional Budget Office} 

[To accompany H.R. 9710] 

The Committee on Banking, Finance and Urban Affairs, to whom 
was referred the bill (H.R. 9710) to extend the authority for the 
flexible regulation of interest rates on deposits and accounts in deposi
tory institutions, to promote the accountability of the Federal Reserve 
System, and for other purposes, having considered the same, report 
favorably thereon with amendments and recommend that the bill as 
amended do pass. 

The amendments (stated in terms of tqe page and line numbers of 
the introduced bill) are as follows: 

On the first page, line 7, strike out "1979" and insert "1978". 
Page 2, strike out lines 9 and 10 and insert the following: 

GENERAL POLICY: CONGRESSIONAL REVIEW 

SEc. 2A. The Board of Governors of the Federal Reserve 
System 

Page 10, line 23, strike out "attached" and insert "attacked''. 

INTRODUCTION 

On October' 26, 1977 the Committee on Banking, Finance and Ur
ban Affairs reported H.R. 9710 to the House by a unanimous vote of 
41 to 0. The bill consists of three titles, a 1-year extension of the au
thority to regulate interests rates on savings deposits (regulation Q), 

29..-006 0 
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the Federal Re~erve Refo~m A?t which passed the House on Septem
ber 12, 1977, without a dissentmg vote, and two amendments to the 
Bank Holding Company Act. 

TITLE 1-Ex'I'E'NSION OF REGULATORY RATE O:>NTROL AuTIIORITY 

. In 1966, wi~h the ena~tment of Public La.~ 89-597, the Congress pro
vided authority to vanous Federal financial regulatory agencies to 
establish flexible ceilings on rates paid by financial institutions on 
time and savings deposits. This a.uthority is commonly known as reg
ulation Q .. Tl~e most recent ext~nsion was provid,ed by Pu'blic Law 
95-22 contmumg present authonty to December 15, 1977. 

The original basis for enacting flexible rate control authority was a 
finding by Congress that interest rate competition was putting an 
enormous upward pressure on interest rates paid on savings accounts 
by thrift institutions. Since thrift institutions are limited by law to 
the relatively lower yielding long-term residential mortgage invest
ments, they have much more restrictive limitations on the rate pay
able on savings than a commercial bank. Thus, to insure a steadier flow 
of deposits in thrift institutions whose primary reason for existence is 
to supply funds for home mortgages financing, the Congress author
ized the establishment of flexible interest rate ceilings on the rates 
paid by financial institutions. 

TI'l'LE II-FEDERAL RESERVE REFORM AcT 

The Federal Reserve consists of three basic elements: its member 
commercial hanks, the 12 regional Reserve banks, and the Board of 
Governors. The Board and Reserve banks exercise broad supervis?ry 
and regulatory powers over member banks. 1;et only three of the nme 
directors of each Reserve bank now are eleeted as representatives of the 
public at large. Three of the remaining six represent the banks them
selves and the other three "commerce, agriculture or some other indus
trial pursuit." 

The Federal Reserve, acting primarily through the System's Federal 
Open Market Committee, determines the nation's monetary policy, 
which affects every aspect of American life. Yet existing law fails to 
provide for regular congressional-Federal Reserve dialogs over mone
tary policy. 

Under existing law, the timing of the President's appointment to a 
4-year term of Chairman of the Board of Governors of the Federal 
Reserve is left to chance, and this appointment is not subject to Senate 
confirmation. 

Finally, Federal Reserve officers and employees are not covered by 
current conflict of interest statutes which apply to nearly all other 
Government agencies. · 

Title II sets :forth clear guidelines for monetary policy and estab
lishes regular oversight hearings focused on the Federal Reserve's 
plans :for the growth of the monetary and credit aggregates during 
the current year and its expectations for the Nation's economic per
formance. It doubles the number of Reserve bank directors who will 
represent the public at large. It regularizes the appofotment of the 
Federal Reserve Board's Chairman and Vice Chairman in relationship 
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to the President's term of office, and requires Senate confirmation of 
these appointments. Finally, it extends current conflict of interest 
statutes to Federal Reserve officers and employees. 

In these ways, Title II will improve the conduct of monetary 
policy, increase its coordination with fiscal policy, increase the account
ability of the Federal Reserve officers and employees, and increase 
the public's representation in the Councils of the Federal Reserve 
System and its understanding and trust of the System's operations. 

HISTORY 

The concerns about the Federal Reserve which title II deals with 
have been publicly discussed in a variety of forums for rriany years. 
The Hoover Commission report of 1949 dealt with them. So did the 
report of the Commission on Money and Credit in 1961. In addition, 
these concerns have been aired during numerous hearings before this 
and other committees of the Congress in past years. 

In March 1975, Congress passed House Concurrent Resolution 133 
expressing the sense of the Congress that monetary policy be conducted 
so as to "maintain longrun growth of the monetary and credit aggre
gates commensurate with the economy's longrun potential to increase 
production so as to promofo e:ff ectively the goals of maximum employ
ment, stable prices, and moderate longterm interest rates." In addi
tion, the resolution called for regular hearings, alternating bet\veen 
the House and Senate Banking Committees, at which spokesmen of 
the Federal Reserve would disclose the System's "objectives and plans 
with respect to the ranges of growth or diminution of monetary and 
credit aggregates in the upcoming 12 months." 

In the second session of the 94th Congress, the House passed by a 
vote of 279 to 85. H.R. 12934, which vrnuld~l!ave made permanent the 
re~lar oversight hearings on the conduct of monetary policy first 
established pursuant to the resolution. Because of time pressures, the 
Senate adjourned before taking action on this bill. One June 6, 1977, 
Congressman Henry S. Reuss introduced H.R. 8094 providing for 
this and other purposes. Meanwhile, on April 18, 1977, Congressman 
Parren J. Mitchell introduced H.R. 6273 to provide for Senate con
firmation of the appointments of the Federal Reserve Board Chair
man and Vice Chairman and to relate their terms to that of the 
President. He·arings were held on H.R. 6273 on June 23, 1977 and on 
H.R. 8094 on July 18 and 26, 1977. H.R. 8094 was marked up by the 
Committee on Banking, Finance, and Urban Affairs on ,July 27, and 
28, 1977. The provisions in H.R. 6273 in regard to appointment and 
confirmation of the Federal Reserve Boa1'd Chairman and Vice Chair
man were incorporated into H.R. 8094 by amendment. The amended 
bill, H.R. 8094, was reported by your committee by a vote of 40 to 0. 

WHAT THE TITLE WouLD Do 

1. ESTABLISH CLEAR GUIDELINES FOR THE CONDUCT OF MONETARY POLICY 
AND MAKE PERMANENT AND EXPAND THE CONGRESSIONAL-FEDERAL 

RESERVE QUARTERLY DIALOGUE ON MONETARY POLICY 

Under Hou"e Concurrent Resolution 133, Federal Reserve Chair
man Arthur Burns has testified quarterly before the House and Senate 
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Banking Committees to discuss "objectives and plans with respect to 
ranges of growth or diminution of the monetary and credit aggregates 
in the upcoming 12 months." 

Dr. Burns has spoken of the value of these quarterly dialogs. In 
testimony on this bill on July 26, in response to a question, he said: 

Now you ask what has it accomplished. Well, I think it has 
accomplished two things. At least two things that I believe 
have been beneficial. We in the Federal Reserve, because of 
that resolution, are perhaps a little more systematic in our 
m?netary discussion than we previously were, or might, other
wise have been. And I learned from members of the com
mittee, and I would like to think that now and then, one or 
another member of the committee may learn something :from 
me or from my colleagues. So, I think it has been useful, yes. 

In testifying on proposed legislation, Dr. Burns said the Board of 
Governors recommends that the language providing for quarterly 
hearings follow closely the "carefully framed" and "thoroughly 
tested" language of House Concurrent Resolution 133. House Concur
rent Resolution 133 expressed the sense of Congress that the Board of 
Governors and the Federal Open Mal'lrnt Committee "maintain long
run growth of the monetary ·and credit aggregates commensurate with 
the economy's longrun potential to increase production, so as to pro
mote effectively the goals of maximum employment, stable prices, and 
moderate long-term interest mtes." That language is repeated in 
title II. In your committee's judgment, these goals are mutually 
compatible. 

Title II also repeats the language of the ;i;esolution which calls 
:for routine quarterly testimony by, the Federal Reserve of "obiectives 
and plans with respect to ranges of growth or diminution of the mon
etary and credit aggregates in the .upcoming 12 months." Experience 
with this language leads us now to enlarge modestly the areas of dis
cussion at these oversight hearings. House Concurrent Resolution 133 
does not require the Federal Reserve to assess the impact of its mone
tary targets on specific elements of the economy such as production, 
employment or prices. In fact, Chairman Burns under questioning 
has often supplied evaluation of these elements. Such information 
should be made a regu1ar part of future discussions. 

In addition to requiring the Board of Governors to consult with the 
Congress on "objectives and plans with respect to the ranges of growth 
or diminution of monetary and credit aggregates in the upcoming 12 
n10nths," as is required in House Concurrent Resolution 133, this title 
adds: "taking into account past and prospective developments with 
respect to production, employment and prices." 

To take into account these ultimate goals of economy policy-jobs 
and prices-requires discussion of such matters as fiscal policy, mone
tary velocity, and interest rates, but the bill does not require the Fed
eral Rrserve to make explicit projection with respect to these matters. 

In the hearings, Dr. Burns stated that while he would object to 
being required to "quantify" velocity in specific numbers, he has often 
tf'stifi0d on expectations for velocity "in general terms" and would not 
object to being required to give his views on monetary velocity, as he 
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did in the latest quarterly hearings on the conduct of monetary policy, 
July 29 of this year. 

In the committee's markup session a discussion ensued which makes 
it clear that interest rates also will inevitably be part of the discussion. 

Chairman Reuss noted that "moderate long-term interest rates" is 
stated as a "goal" of monetary policy and said that "when the Federal 
Reserve focuses on prospective developments in production, employ
ment and prices, it has to look at interest rates. They are a price; they 
are a factor in production; and they are eminently important in 
employment." 

Mr. Stanton, ranking minority member and author of the langm1.1Y<> 
adopted, stated : 

If you're taking the past and the future the way we are 
doing now, (including) prices, you have got to take into 
consideration interest rates a:nd everything else. 1:V e are talk
ing about the economy in general. 

Again, Mr. Stanton stated that in his view, as in that of Chairman 
Reuss, it is "implicit" that interest rates be taken into account in the 
quarterly dialog, when moderate long-term interest rates are stated 
as a. goal of monetary policy. The requirement that the consultation 
with Congress take into account developments in production, employ
ment and prices, he said, means that "certainly interest rates, every 
facet of the economy, has to be taken into consideration." 

With all that is implicit in a full discussion of these broad measures 
of economic performance, Congress and the public are a,.c:;sured of a 
fuller understanding of the impact of the Fed's monetary decisions on 
the economy. 

The quarterly hearings also provide a forum for two-way discussion 
between Congress and the Federal Reserve on what monetary policies 
are needed to achieve national economic goals. The airing of these 
issues should also lead to better coordination of fiscal and monetary 
policies. 

2. BROADEN THE ECONOMIC INTEREST OF FEDERAL RESERVE BANK DIRECTORS 

Under present law, the 9 directors of each of the 12 Federal Reserve 
Banks have unduly narrow backgrounds. Commercial banks elect six 
of the nine-three class A directors (always bankers) as their direct 
"representatives", and three class B directors from "commerce, agri
culture or some other industrial pursuit". The three class C directors 
are chosen by the Federal Reserve Board of Governors, with nothing 
said as to who they may be. 

As the Banking Committee staff study-"Federal Reserve Directors: 
A Study of Corporate and Banking Influence", August 1976-dis
closed, this has produced a representation overly banker oriented at 
the expense of other groups. Furthermore, it has resulted in the virtual 
exclusion of women, blacks, and representatives of labor unions, con
sumer interest organizations and nonmanagerial and nonproducer in
terest groups. Currently, for example, out of 108 Reserve bank direc
tors only 4 are women and only 3 are minority persons. 

The title should help to remedy the situation with respect to exclu
sion of women and, blacks, by requiring that all directors-A, B, and 
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C-be chosen "without discrimination Qn the basis of race, creed, color, 
sex, or national origin," and by broadening economic representation. 

As to economic representation, the three class A directors would be 
left as they are no>v-bankers. Class B directors would be specifically 
designated "public" and be broadened from the present "commerce, 
agriculture or some other industrial pursuit" to "with due but not 
exclusive consideration to the interests of agriculture, commerce, in
dustry, services, labor and consumers." It is' archaic to concentrate on 
"commerce, agriculture or some other industrial pursuit'' when service 
industries are steadily becoming more prominent than the purely in
dustrial pursuits which were in everyone's minds in 1913 when the 
Federal Reserve Act was written. It also introduces labor and con
sumers as groups of our citizenry whose economic interests entitle them 
to seats on the Federal Reserve bank boards. The same laitguage as to 
qualification will apply to the class C directors, who will continue to 
be chosen by the Board of Governors. Dr. Burns stated in hearings 
July 26 that the Board of Governors endorses this proposed broaden
ing in representation of the public on Reserve bank boards, and the' 
administration has no objection. 

3. REQUIRE SENATE CONFIRMATION OF THE CHAIRMAN OF THE BOARD OF 
GOVERNORS, A:N"D PROVIDE FOR COORDINATING THE CHA1Rl\1ANSHIP WITH 
THE TERM OF THE PRESIDENT 

Under existing law, members of the Federal Reserve Board of Gov
ernors, who serve 14-year terms, are subject to Senate confirmation at 
the time of their appointment. One of the Board members is designated 
by the President to serve as Chairman :for a 4-year term, but without 
Senate confirmation. Thus, the President can designate as Chairman 
someone who may have been confirmed by the Senate years earlier 
and is not questioned again, even though he or she is assuming a posi
tion far more important than the one to wlrich he or she was confirmed. 
Title II would make the President's choice of Chairman, and also of 
Vice Chairman, subject to the advice and consent of the Senate. This 
takes effect in February 1982, and would not apply to the appointment 
of the Chairman now scheduled for February 1, 1978. The Board of 
Governors has no objection to Senate confirmation of the Board Chair
man and Vice Chairman. 

Further, the title provides that the terms of the Chairman and Vice 
Chairman shall always begin on a date certain-1 year and 12 days 
after inauguration of the President--and that vacancies which occur 
during a term will be filled only for the unexpired portion of the term. 

Under present law the Chairman and Vice Chairman are appointed 
ior 4-year terms beginning when they are appointed, regardless of 
whether their predecessor has served a full 4-year term. Thus, the 
question of when a President is able to appoint a Chairman and Vice 
Chairman in his term is completely haphazard. If by chance .the 
Chairmanship becomes open only s'hortly before a President's first 
term expires, a new Presid~mt would not have a chance to appoint 
a Chairman of his choice until almost the end of his first term. This 
could throw the appointment into election year politics. Furthermore, 
if by chance the Chairmanship becomes open in an odd-numbered 
year when there is no automatic vacancy on, the Board of Governors, 
the President could have to select the Chairman from among only 
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the seven sitting Governors (including the Governor whose term as 
Chairman has just expired). Both election year appointments and 
appointments restricted to the seven sitting Governors have occurred 
in the past. Title II would prevent any recurrence by setting the 
terms of the Chairman and Vice Chairman to begin l year and 12 
<lnys after inauguration of the President. 

In hearings held before the Domestic Monetary Policy Subcom
mittee, Chairman Burns, reversing a previous position, expressed his 
personal opposition to this provision, but '!lot that of the Board. Under 
questioning he stated that at least some current Board members 
favored the provision. Furthermore, the subcommittee solicited views 
from many outside experts including former Federal Reserve officials. 
Overwhelmingly they supported regularizing appointment of the 
Chairman and Vice Ohairman of the Federal Reserve Boar~ as soon 
after the President is inaugurated as a vacancy on the Board is 
scheduled to occur. Those in support include former Vice Chairman 
of the Federal Reserve Board, J. Louis Robertson, former Governors 
Frederick L. Deming and Robert C. Holland, former Reserve bank 
presidents George H. Ellis, Alfred Hayes, Charles J. Scanlon and 
Allan Sproul, and economists George L. Bach and Milton Friedman. 

Finally, it is noteworthy that in the past former Federal Reserve 
Board Chairman William McChesney Martin has supported coordi
nati'llg the term of the President and Federal Reserve Chairman. This 
provision to coordinate the terms of the President and Federal Reserve 
Chairman with a 1-year lag, also takes effect in February 1982. The 
administration has no objection to Senate confirmation and coordina
tion of the chairmanship with the term of the President. 

4. I'ROHIBIT FEDERAL RESERVE OFFICERS, EMPLOYEES, AND DIRECTORS 
FROM ACTING WHERE THEY HA VE A CONFLICT OF INTEREST 

Under existing law, employees and officers"" of the U.S. Government 
may not participate in any matter before the Government in which 
they or a member of their family or business have an interest, unless 
,there is first a full disclosure of this interest and an official written 
determination by an official that this interest is not substantial. The 
Federal Reserve is not covered under existing law. Title. II extends 
this prohibition to Federal Reserve bank officers, employees and direc
tors. The administration has no objection to this provision. 

TITI,E III-BANK HOLDING COMPANY AMENDMENTS 

This title contains amendments to the Bank Holding C<:>mpany Act 
which the Federal Reserve Board has requested in its legislation rec
ommendations to Congress each year since 1971. Your committee agrees 
with the Federal Reserve's request for expeditious consideration of 
these two provisions, which will allow increased regulatory flexibility 
in certain financially sensitive or emergency situations. 

Section 301 of the bill would permit the Federal Reserve Board to 
extend for 3 successive 1-year terms the current 2-year period within 
which a holding company or bank must divest shares of another bank 
acquired in the reQ:ular course of securing or collecting a clc>bt previ
ously contracted in good faith. Thus, the divestiture pc>riod may be 
extended from 2 years to 5 while at the same time providing the Fed-
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eral Reserve the necessary authority to insure that the applicant is tak
ing all necessary steps to divest ,in a timely manner. 

The problem addressed by this provision arises when a holding 
company acquires the stock of a bank to satisfy a debt on which the 
debtor has defaulted. Under present law, the holding company must 
sell such stock within 2 years, often under "fire sale" conditions. Sec
tion 301 would permit the Federal Reserve to extend 'this period so that 
the holding company can sell the stock in an orderly fashion. 

The Federal Reserve Board identified three holding companies 
which would be affected by this provision, while a fourth situation 
was discussed in testimony before the Senate Banking C-0mmittee 
earlier this yea.r. The affected institutions are: 

Union Planters Corp., Memphis, Tenn. 
First Commerce Corp., New Orleans, La. 
The Marine Corp., Milwaukee., Wis. 
United Bank of Denver, Denver, Colo. 

Similar situations are almost certain to arise in the future. 
Sections 302 and 303 would permit the Federal Reserve to dispense 

with the 30-day notice period during which the Comptroller or the 
State bank supervisory authority and the Department of Justice h.ave 
to comment on the acquisition of a bank by a holding company where 
immediate action is necessary to prevent the probable failure of the 
bank to be acquired. Under present law, the Federal Reserve Board 
must wait 30 days before it can arrange the formal takeover of a fail
ing bank by a holding company. This c~mtrasts sharply with the pro
cedure under the Bank Merger Act which ·permits the regulatory au
thorities to move in without delay to arrange an acquisition of a fail-
ing bank by another bank. · 

There have been nine instances since 1973 where a waiver of the 30-
day notice requirements could have been utilized to good advantage by 
the Board. In these cases, after Board a-pproval of a bank holding 
company takeover of a failing bank or financially trotibled bank, the 
30-day notice requirements caused significant difficulties in arranging 
for the takeover of the troubled institutions. The following are brief 
descriptions of the nine cases: 

1. Applications by Banco Union, C.A., and Consorcio Financerio 
Union, S.A., Caracas, Venezuela to acquire Chelsea National Bank, 
New York, FT·Y._ when the Comptroller of the Currency declared an 
eme,rgency s1tuat10n. 

2. Application by Ancorp Bancshares, Inc., Chattanooga, Tenn. to 
acquire Hamilton Bank of Johnson City, Johnson City, Tenn. from 
the Trustee in Bankruptcy for Hamilton Bancshares. Inc. 

3. Application by First City Bancorporation, Inc.; Houston, Tex. 
to acquire First City Bank-Northeast, N.A., Houston, Tex. which 
was organized to purchase the assets and assume the liabilities of 
Northeast Bank of Houston, a failed bank. 

4. Application of Tennessee National Bancshares, Inc., Maryville, 
Tenn. to acquire Citizens State Bank, McMinnville, Tenn. and the 
Bank of Cannon County, ·vv oodbury, Tenn, as a result of a hearing of 
the Bankruptcy Court regarding Hamilton Bancshares, Inc. 

5, Application of Banco Central, S.A., Madrid, Spain to acquire 
First National Bank of Puerto Rico, Hato Rey, Puerto Rico which was 
in imminent danger of failing. 
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6. Application of Landmark Banking Corp., Fort Lauderdale, Fla., 
to acquire Bank of Pompano Beach, N.A., Pompano Beach, Fla., the 
successor to the Security State Bank of Pompano Beach, Fla. which 
the Comptroller of the State of Florida concluded was in need of im
mediate regulatory attention. 

7. Applications of Southeast Banking Corp., Miari, Fla. and its 
wholly-owned subsidiary, Southeast Acquisition Co., Miami, Fla. to 
acquire Palmer Bank Corp. and its subsidiaries, Palmer Investment 
Advisory Co. and Coastal Mortgage Co., all of Sarasota, Fla. con
sidered by the Board and the Comptroller of the Currency as a failing 
company. 

8. Application of Bank of Nova Scotia, Toronto, Canada to a.cquire 
Banco Mercantil de Puerto Rico, San Juan, Puerto Rico which was 
in imminent danger of failing. . 

9. Application of United Banks of Colorado, Inc., Denver, Colo. to 
acquire United Bank of Skyline, N.A., Denver, Colo. after the bank's 
predecessor was closed. 

STATEMENTS REQUIRED IN ACCORDANCE WITH HOUSE RULES 

In accordance. with clauses 2(1) (2) (B), 2(1) (3), and 2(1) (4) of 
rule XI and clause 7 (a) of rule XIII of the Rules of the House of 
Representatives, the following statements are made: 

COM~HTTEE VOTE (RULE XI, CLAUSE 2(1) (2) (B)) 

H.R. 9710 was favorably reported out of committee by a rollcall 
vote on October 26, 1977, with 41 votes cast for and 0 votes cast against 
reporting the bill. 

The following committee members cast votes for reporting the bill : 
Representatives Reuss (by proxy), Ashley (by proxy), Moorhead, 
St Germain, Gonzalez, Minish, Annupzio, Hanley, Mitchell (by 
proxy), Faun troy (by proxy), Neal, Patterson, Blanchard, LaFalce 
(by proxy), Spe11man (by proxy), AuCoin, Tsongas, Derrick (by 
proxy), Hannaford, Evans, Allen, D' Amours, Lundine, Pattison, 
Cavanaugh, Oakar (by proxy), Mattox, Barnard, V\T atkins, Stanton, 
Brown (by proxy), Wylie, Rousselot, McKinney, Hansen (by 
proxy), Hyde (by proxy), Kelly, Grassley, Fenwick (by proxy), 
Leach, Evans (Del.), and Caputo. 

The :following committee members were absent: Representatives 
Gonzalez, Hubbard, Badillo, Vento, Steers, and Hollenbeck. 

OVERSIGHT FINDINGS (RULE XI, CLAUSE 2(1) (3) (A) AND RULE X, CLAUSE 
(b)(l)) 

The Congress last extended the authority for the flexible regula
tion of interest rates (regulation Q) in April of this year. The com
mittee believes that this authority continues to be necessary to insure 
economic stability. 

The committee held hearings on July 18 and 26, 1977 on the provi
sions of title II. Testimony was heard from Representative Jim 
Wright; the Chairman of the Federal Reserve Board. Arthur Burns; 
and from public witnesses. The committee finds that title II is neces
sary to ensure the accountability of the Federal Reserve System to the 
public and to Congress. 
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The Subcommittee on Financial Insitutions Supervision, Regula
tion and Insurance held hearings on the provisions of title III in 
conjunction with its consideration of the Safe Banking Act of 1977. 
The Federal Reserve Board has included these provisions in its legis
lative requests to Congress each year since 1971.The committee believes 
that these provisions are necessary to permit the Board to deal with 
certain emergency situations which have been brought to the commit
tee's attention. 

ESTIMA'l'E OF COSTS TO BE INCURRED (RULE XIII. CLAUSE 7(a) (1)) 

The committee estimates that no additional costs will be incurred 
as a result of the enactment of this legislation. 

COST ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE PURSUANT TO 
SECTION 403 OF THE CONGRESSIONAL BUDGET ACT OF. 1974 (RULE xr, 
CLAUSE 2(1) (3) (C)) 

The Congressional Budget Office has submitted the following report: 

Hon. HENRY S. REuss, 

CONGRESSIONAL BUDGET OFFICE, 
U.S. CONGRESS, 

Washington, D.O., October~?', 1917. 

Chairman, Oowrrdttee on Ban]cing, Finance and Urban, Affairs, U.S. 
House of Representatives, W aishington, D .0. 

DEAR MR. CHAIRMAN: Pursuant to section 403 of the Congressional 
Budget Act of 1974, the Congressional Budget Office has reviewed 
H.R. 9710, as ordered reported by the Committee on Banking, Finance 

· and Urban Affairs, October 26, 1977'. This bill extends for 1 year the 
regulatory authority to set interest rates on deposits in depository insti
tutions, contains provisions to promot~ the accountability of the Fed
eral Reserve System and amends certain laws affecting bank holding 
companies. 

Based on this review, it appears that no additional cost to the Gov
ernment would be incurred as a result of enactment of this bill. 

Sincerely, 
ROBERT A. LEVINE, 

(For Alice M. Rivlin, Director). 

INFLATIONARY IMPACT STATEMENT (RULE XI, CLAUSE 2(1) (4)) 

The committee believes that enactment of this legislation will have 
no adverse impact on inflationary trends. 

SECTION-BY-SECTION SI:-MMARY 

TITI,E I-REGULATION OF INTEREST RATES 

Section 101. Extends regulation Q until December 15, 1978. 

TITLE II-AMENDMENTS TO THE FEDERAJ, RESERVE ACT 

Section ~01. The short title of the bill is the "Federal Reserve Act of 
1977." 
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Section 202. This section requires the Board of Governors of the 
Federal Reserve System and the Federal Open Market Committee 
(FOMC) to maintain the longrun ,growth of the monetary and credit 
aggregates commensurate with the economy's production potential to 
promote maximum employment, stable prices, and moderate long-term 
interest rates. The Board of Governors is required to consult with Con
gress at semiannual hearings before the House Commit.tee on Banking, 
Finance and Urban Affairs, and the Senate Committee on Banking, 
Housing, and Urban Affairs about the Board's and the FOMC's ob
jectives and plans with respect to the ranges of growth or diminution 
of monetary and credit aggregates for the upcoming 12 months, tak
ing into account past and prospective developments in production, em
ployment and prices at the hearings. The bill does not require the 
Board and the FOMC to achieve projected rates of growth or diminu
tion of the money supply if they cannot or should not be achieved be
cause of changing conditions. 

Section 208. This section requires that all Federal Reserve bank di
rectors be chosen "without discrimination on the basis of race, creed, 
color, sex, or national origin." Class B and C directors would be desig
nated as "public" and be chosen "with clue but not exclusive ronsiclera
tion to the interests of agriculture, commerce, industry, services, labor 
and consumers." The bill would not chnage the economic representa
tion for class A directors, now a11 bankers. 

Section 204. This section requires Senate confirmation of the Chair
man and Vice Chairman of the Board of Governors beginning in 
February of 1982. The section also provides that the terms of the 
Chairman and Vice Chairman will begin 1 year and 12 days after the 
President's inauguration. Vacancies which occur during a term will 
be filled only for the unexpired portion of the term. 

Section 205. This section puts Federal Reserve bank directors, offi
cers and employees under the conflict of interest provision, 18 U.S.C. 
208, which applies to all other Federal employees. Section 208 already 
applies to the Board of Governors and its staff. 

Section 206. References to the Federal Reserve Act in this bill are to 
the Feedral Reserve Act as amended through 1974. 

TITLE III-AMENDMENTS TO THE BANK HOLDING COMPANY ACT OF 1956 

Section 301. Authorizes a bank 11olding company to retain shares in 
a bank acquired in connection with defaults on debts previously con
tracted for a period of 5 years and a company acquiring such shares 
would not be required to be registered as a bank holding company for 
5 years. Section 301 also makes explicit that shares acquired by non
ba.nks as well as banks in nonbank companies may be held for (a 
period not to exceed) 5 years before they are required to be divested. 

Section 302. "\Vould amend section 3 of the Bank Holding Company 
Act of 1956 (12 U.S.C. 1842) to allow the Federal Reserve Board to 
shorten the time requirements for notice to the respective primary 
bank supervisory authority from 30 to 10 clays where the Board finds 
that an emergency exists requiring expeditious action._ . 

Under this legislation, where the Board finds that it must act ~m
mediately to prevent a ·proba'ble failure of a bank or bank holdmg 
company, the :Soard may dispense with all notice requirements, and 
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the Board may act immediately with regard to any such merger, ac
quisition, or consolidation appJi.cation. 

Section 303. Would amend subsection (b) of section 11 of the Bank 
Holding Company Act of 1956 (12 U.S.C. 1849) to shorten from 30 
days to 5 days the ,T ustice Department's period for comment on an ap
proved acquisition where an emergency exists requiring expeditious 
action. In the case of a probable failure the Board may act immedi
ately to effectuate an acquisition. 

CHANGES IX EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3 of rule XIII of ·the Rules of the House 
o:f Representatives, changes in existing law made by the bill, as re
ported, are shown as follows (existing Jaw proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman) : 

SECTION 7 OF THE AcT OF SEPTEMBER 21, 1966 

AN ACT To provide for the more flexible regulation of maximum rates of inter
est or dividends payable by banks and certain other financial institutions on 
deposits or share accouuts, to authorize higher reserve requirements on time 
deposits at member banks, to authorize opeu market operations in agency issues 
by the Federal Reserve banks, and for other purposes 

SEc. 7. Effective December 15, [19'77] 1978: 
(1) So much of section 19 (j) of the Federal Reserve Act (12 

U.S.C. 371 (b)) as precedes the third sentence thereof is amended 
to read as it would without the amendment made by section 2 ( c) 
of this Act. 

(2) The second and third sentences of section 18(g) of the 
Federal Deposit Insurance Act (12 U.S.C. 1828(g)) are amended 
to read as they would without the an:r'endment made by section 3 
of this Act. 

(3) The last three sentences o:f section 18(g) o:f the Federal 
Deposit Insurance Act (12 U.S.C. 1828(g)) are repealed. 

( 4) Section 5B of the. Federal Home Loan Bank Act ( 12 
U.S.C. 1425b) is repealed. 

FEDERAJ, RESERVE AcT 

* * * * * * * 
GENERAL POLIOY: OONGREBBIONAL REVIEW 

SEC . .?!A. The Board of Governors of the Federal Reserve System 
and the Federal Open Market Com11iittee shall maintain long run 
growth of the m,onetary and credit aggregates commenwurate with the 
ec01wmy'8 long run potential to increa.se production, so as to promote 
effectwely the goals of mamimum employment, 8table prioe8, a'fld mod
erate log-term. interest rate8. The Board of Governor8 8hrill consult 
with Congress at semiannual hearings before the Committee on Bank
ing, Housing, and Urbmi Affairs of the Senate and the C01nmittee 
on Bamkinq, Finam.ce and Urban Affairs of the Hou8e of Repre8enta
tives about the Board of Governors' and the Federal Open .Yarket 
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Oommittee's objectives and plans with respect to the ranges of growth 
or diminution of monetary and credit aggregates for the upcoming 
twelve months, taking account of past and prospective developments 
in production, employment, and prices. Nothing in this Aot shall be 
interpreted to require that such ranges of growth or diminution be 
achieved if the Board of Governors and the Federal Open llfarket 
Oommittee determine that they cannot or should rwt be achieved be
cause of changing conditions. 

FEDERAL RESERVE BANKS 

SEc. 4. When the organization committee shall have established Fed
eral reserve districts as provided in section two of this Act, a certificate 
shall be filed with the Comptroller of the Currency showing the geo
graphical limits of such districts and the Federal reserve city desig
nated in each of such districts. The Comptroller of the Currency shall 
thereupon cause to be forwarded to each national bank located in each 
district, and to such other banks declared to be eligible by the organiza
tion committee which may apply therefor, an application blank in 
form to be approved by the organization committee, which blank shall 
contain a resolution to be adopted by the board of directors of each 
bank executing such application, authorizing a subscription to the 
capital stock of the Federal reserve bank organizing in that district 
in accordance with the provisions of this Act. 

When t'he minimum amount of capital stock prescribed by this Act 
for the organization of any Federal reserve bank shall have been sub
scribed and allotted, the organization committee shall designate any 
five banks of those whose applications have been received, to execute a 
certificate of organization, and thereupon me banks so designated shall, 
under their seals, make an organization certificate which shall specifi
cally state the name of such Federal reserve bank, the territorial extent 
of the district over which the operations of such Federal reserve bank 
are to be carried on, the city and State in which said bank is to be 
located, the amount of capital stock and the number of shares into 
which the same is divided, the name and place of doing business of 
each bank executing such certificate, and of all banks which have sub
scribed to the capital stock of such Federal reserve bank and the num
ber of shares subscribed by each, and t'he fact that the certificate is 
made to enable those banks executing_same, and all banks which have 
subscribed or may thereafter subscribe to the capital stock of such 

· Federal reserve bank, to avail themselves of the advantages of this 
Act. 

The said organization certificate shall be acknowledged before a 
judge of some court of record or notarv public; and shall be, together 
with the acknowledgment thereof, authenticated by the seal of such 
court, or notary, transmitted to the Comptroller of the Currency, who 
sh11,ll file, record and carefully preserve the same in his office. 

Upon the filing of such certificate with the Comptroller of the 
Currency as aforesaid, the said Federal reserve bank shall become a 
body corporate and as snch, and in the name designated in such orga
niz~tion <'ertificate, shall have power-

First. To adopt and use a corporate seal. 
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Second. To have succession after the approval of this Act until 
disso !ved by A.ct of Congress or until for:f eiture of franchise for 
violation of law. 

Third. To make contracts. 
Fourth. To sue and be sued, complain and defend, in any court of 

]aw or equity. 
Fifth. To appoint by its board of directors a president, vice presi

dents, and such officers and emp1oyees as are not otherwise provided 
for in this Act, to define their duties, require bonds for them and fix 
the penalty thereof, and to dismiss at pleasure such officers or em
ployees. Tl'e pres;dent shall be the chief executive officer of the bank 
and shall be appointed by the board of directors, with the approval 
of the Board of Governors of the Federal Reserve System, for a term 
of five ye!>rS; and a11 other executive officers and all employees of the 
bank shall be directly responsible to him. The first vice president of 
the bank shall be appointed in the same manner and for the same term 
as the president, and shall, in the absence or disability of the president 
or during a vacancy in the office of the president, serve as chief execu
tive officer of the bank. Whenever a vacancy shall occur in the office of 
the president or the first vice president, it shall be filled in the manner 
provided for original appointments; and the person so appointed shall 
hold office until the expiration of the term of his predecessor. 

Sixth. To prescribe by its board of directors, by-laws not incon
sistent with law, regulating the manner in which its general business 
may be conducted, and the privileges granted to it by law may be 
exercised and enjoyed. 

Seventh. To exercise by its board of directors, or duly authorized 
officers or agents, all powers specifically granted by the provisions of 
this Act and such incidental powers as shall be necessary to carry on 
the businesc: of banking within the limjtations prescribed by this Act. 

Eighth. Upon deposit with the Treasurer "1 the United States of 
any bonds of the United States in the manner provided by existing 
law relating to national banks, to receive from the Comptroller of the 
Currency circulating notes in blank, registered and countersigned as 
provided by law, equal in amount to the par value of the bonds so 
deposited, such notes to be i;:;sued under the same conditions and 
provisions of law as relate to the issue of circulating notes of national 
banks secured by bonds of the United States bearing the circulating 
privilege, except that the issue of such notes shall not be limited to the 
capital stock of such Federal reserve bank. 

But no Federal reserve bank shall transact any business except such 
as is incidental and necessarily preliminary to its organization until 
it has been authorized by the Comptroller of the Currency to com
mence business under the provisions of this Act. 

Every Federal reserve bank shall be conducted under the supervi
sion ::md control of a board of directors. 

The board of directors shall perform the duties usually appertain
ing to the office of directors of banking associations ang. all su.ch 4uti~s 
as are prescribed by law. 

Said board of directors shall administer the afl'airs of said bank 
fairly and impartially and without discrimination in favor of or 
against any member bank or banks and may, subject to the provisions 
of law and the orders of the Board of Governors of the Federal 
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Reserve System, extend to each member bank such discounts, advance
ments, and accommodations as may be safely and reasonably made 
with due regard for the claims and demands of other member banks, 
the maintenance of sound credit conditions, and the accommodation of 
comme1ce, industry, and agriculture. The .Board of Governors of the 
Federal Reserve System may prescribe regulations further defining 
within the limitations of this Act the conditions under whwh dis
counts, advancements, and the accommodations may be extended to 
member banks. Each Federal reserve bank shall keep itself informed 
of the general character and amount of the loans and investments of 
its member banks with a view to ascertaining whether undue use is 
being made of bank credit for the speculative carrying o\ or trading 
in securities, real estate,·· or commodities, or for any otlier purpose 

inconsistent with the maintenance of sound credit conditions; and, in 
determining whether to grant or refuse advances, rediscounts or other 
credit accommodations, the Federal reserve bank shall give considera
tion to such information. The chairman of the Federal reserve bank 
shall report to the Board of Governors of the Federal Reserve System 
any such undue use of bank credit by any member bank, together with 
his recommendation. 'Whenever, in the judgment of the Board of 
Governors of the Federal Reserve System, any member bank is making 
such undue use of bank credit, the Board may, in its discretion, after 
reasonable notice and an opportunity for a hearing, suspend such 
bank from the use of the credit facilities of the Federal Reserve Sys
tem and may terminate such suspension or may renew it from time to 
time. 

Such board of directors shall be selected as hereinafter specified and 
shall consist of nine members, holding office for three years, and di
vided into three classes, designated as classes A, B, and C. 

Class A shall consist of three members, "'lvithorit.t di8criniina.tion on 
the bwris of race, creed, color, 8ex, or national orig'in, who shall be 
chosen by and be representative of the stock-holding banks. 

Class B shall consist of three members, [who at the time of their 
election shall be actively engaged in their district in commerce, agri
culture or some other industrial pursuit.] 'who 8hall represent the pub
lic and 8hall· be elected withmd diseriniination on the ba8is of race, 
creed, color, sex, or national origin, and 1.oith due but not exclusive 
cmusideration to the interest8 of agriculture, com!fnerce, industry, serv
ice8, labor, and consumers. 

Class C shall consist of three members who shall be designated by 
the Board of Governors of the Federal Resene System. They 8hall be 
elected to 1"epre8ent the public, withO'Ut discrimination on the baBis of 
race, creed, color, 8ex, or national orighi, and with due but not ex
clusive eon8ideration to the intere8i8 of agricu,lture, emnmeree, indus
try, Ber1Jiees, labor, and emwumers. vVhen the necessary subscriptions 
to the capital stock have been obtained for the organization of any 
Federal reserve bank, the Board of Governors of the Federal Reserve 
System shall appoint the class C directors and shall designate one of 
such directors as d1airman of the board to be selected. Pending the 
designation of such chairman, the organization committee shall exer
cise the powers mnd duties appertaining to the office of chairman in 
the organization of such Federal reserve bank. 
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* * * * * 
BOARD OF GUVERNORS OF THE FEDERAL RESERVE SYSTEM 

SEO. 10. The Board of Governors of the Federal Reserve System 
(hereinafter referred to as the "Board") shall be composed of seven 
members, to be appointed by the President, by and with the advice and 
consent of the Senate, after the date of enactment of the Banking Act 
of 1935, for terms of fourteen years except as hereinafter provided, 
but each appointive member of the Federal Reserve Board in office on 
such date shall continue to serve as a member of the Board until 
February 1, 1936, and the Secretary of the Treasury and the Comp
troller of the, Currency shall continue to serve as members of the Board 
until February l, 1936. In selecting the members of the Board, not 
more than one of whom shall be selected from any one Federal Re
serve district, the President shall have due regard to a fair representa
tion of the financial, agricultural, industrial, and commercial interests, 
and geographical divisions of Hrn country. The members of the Board 
shall devote their entire time to the business of the Board and shall 
each receive an annual salary of $15,000, payable monthly, together 
with actual necessary traveling expenses. 

The members of the Board shall be ineligible during the time they 
are in office and for two years thereafter to hold any office, position, or 
employment in any member bank, except that this restriction shall not 
apply to a member who has served the full term for which he vvas ap
pointed. Upon the expiration of the term of any appointive member of 
the Federal Reserve Board in office on the date of enactment of the 
Banking Act of 1935, the President shall fix the term of the successor 
to such member at not to exceed fourteen years, as designated by the 
President at the time of nomirn1tion, but in suc11 manner as to provide 
for the expiration of the term of not more than one member in any two
year period, and thereafter each member shall hold office for a term of 
fourteen years from the expiration of the term of his predecessor~ 
unless sooner removed for cause b:v the President. Of the persons thus 
appointed, one shall be designated by the President as chairman and 
one as vice chairman of the Board, to serve as such for a term of :four 
years. Exrept that of the persons thius appointed, beginninp on Feb1'u
ary; 1, 19812, and at four-year intervals theTeafter, one shall be desig
nated by the President, by and with the advice and consent of the Sen
ate, to serve as Ohairrnan of the Board for a te1•m of four yean, <me 
shall be desiqnated by the President. by and 'with the adi,ice and con
sent of the Sennte, to serve as Vice Chairman of the Board for a term 
of four yean. lVhenever a vacancy shall occur, other than bv expira
tion of term,, amonq the Ohai1'1nan or Vice Chairman of the Board of 
Governors of tlie Federal Reserve S11stem appointed bv the P1•esUlent 
as (fb01Je vr01;idPCl, a siwcessor shall be avpointed b11 {fie President, by 
and 'With the (fdvice and ronsent of the Se·nate, to fill such vaeancy, an'cl 
when arvoointed he shall hold office for the unexpired term of his prede
cessor. The chairman of the Board, subiect to its supervisfon, shall be 
its active executive officer. Each member of the Board shall within 
fifteen davs after notice of appointment make and subscribe to the oath 
of office. Upon the expiration of their terms of office, members of the 
Board slrnll continue to serve until their successors are appointed and 
have qualified. Any person appointed as a member o:f the Board after 
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the date of enactment of the Banking Act of 1935 shall not be eligible 
:for reanpointment as such member after he shall have served a full 
term of fourteen vea:rs. 

SECTION 208 OF TITLE 18, UNITED STATES CODE 

§ 208. Acts affecting a personal financial interest. 
(a) Except as p0rmitted by subsection (b) hereof, whoever, being 

an officer or employee of the executive brani:h of the United States 
Government, of any independent agency of the United States, a Fed
eral Reserve bank director, offecer, or employee, or of the District of 
Columbia, including a snenial Government employee, participates 
personally and substantially as a. Government officer or employee, 
thro1wh decision, approval, disapnroval, recommen<lation, the render
ing of advice, investigation, or otherwise, in a judicial or other pro
ceeding, application, request for a ruling or other determination, con
tract, claim, controversy, charge, accusation, arrest, or other narticular 
matter in which, to his knowledp-e, he, his spouse, minor child, partner, 
organization in which he is serving as officer, director, trustee, partner 
or employee, or any person or organization with whom he is nego
tiating or has any arrangement concerning prospective employment, 
has a financial interest-

Shall be fined not more than $10,000, or imprisoned not more than 
two years, or both. 

(b) Subsection (a) hereof shall not apply (1) if the officer or em
ployee first advises the Government official responsible for appoint
ment to his position of the nature and circumstances of the judicial 
or other proceeding, application, request for a ruling or other deter
mination, contract, claim, controversy, charge, accusation, arrest, or 
other particular matter and makes full disclosure of the financial in
terest and receives in advance a written detefmination made by such 
official that the interest is not so substantial as to be deemed likely to 
affect the integrity of the services which the Government may expect 
from such officer or employee, or (2) if, by general rule or regulation 
published in the Federal Register, the financial interest has been ex
empted from the requirements of clause ( 1) hereof as being too remote 
or too inconsequential to affect the integrity of Government officers' or 
employees' services. In the case of cla,ss A and B directors of Federal 
Reserve banks, the Board of Gm!ern01's of the Federal Reseri>e System 
shall be the Govemm.ent offecial responsible for appointment. 

* 
BANK HOLDING COMPANY AcT oF 1956 

* * * 
DEFINITIONS 

* 
SEc. 2. (a) (1) * * * 

* * * * * * * 
( 5) N otwithstancling any other provision of this subsection-

( A) * * * 
* * * * * * * 

(D) No company is a bank holding company by virtue of its 
ownership or control of shares acquired in securing or collecting 



a debt previously contracted in good faith, until two years after 
the date of acquisition. The Board is (JJUtlwrized upon applwa
tion by a company to ewtend, from time to time for JWt more than 
one year at a time, the two-year period referred to hereiri for 
disposing of any shares acquired by a. eompany in the regular 
course of seeuring or collecting a debt previousl1j contraeted in 
good faith, if, in the Board's judgment, such an ewtension would 
not be detrimental to the public interest, but no such ewtension 
shall in the aggregate ewceed three years. 

* * * * * 
ACQUISITION OF BANK SHARES OR ASSETS 

. SEc. 3. (a) It shall be unlawful, except with the prior approval of 
the Board, (1) for any action to be taken that causes any company to 
become a bank holding company; (2) for any action to be taken that 
causes a bank to become a subsidiary of a bank holding company; ( 3) 
for any bank holding company to acquire direct or indirect ownership 
or control of any voting shares of any bank i:f, after such acquisition, 
such company will directly or indirectly own or control more than 5 
per centum of the voting shares of such bank; ( 4) for any bank holding 
company or subsidiary thereof, other than a bank, to acquire all or 
substantially all of the assets of a bank; or ( 5) for any bank holding 
company to merge or consolidate with any other bank holding com
pany. Notwithstanding the foregoing this prohibition shall not apply 
to (A) shares acquired by a bank, ( i) in good faith in a fiduciary 
capacity, except where such shares are held under a trust that consti
tutes a company as defined in section 2 (b) and except as provided in 
paragraphs (2) and (3) of section 2(g),.or (ii) in the regular course 
of securing or collecting a debt previously CQntracted in good faith, but 
any shares acquired after the date of enactment of this Act in secur
ing or collecting any such previously contracted debt shall be disposed 
of within a period of two years from the date on which they were 
acquired; or (B) additional shares acquired by a bank holding com
pany in a bank in which such bank holding company owned or con
trolled a majority of the votin,g shares prior to such acquisition. The 
Board is authorized upon application by a bank to ewtend, from time 
to time for not more than one year at a time, the two-year period re
ferred to above .for disposing of any shares acquired by a bank 1m the 
regular c0itrse of securing or collecting a debt previously eontrfleted 
in good faith, if, in the Board's }udgment, such an ewtension would not 
be detrimental to the public interest, but no such ewtension shall in 
the aggregate exceed three yem·s. For the purpose o:f the nrec0ding 
senJ0.nce, bimk sh?res nccrnired nfter the dflte of enactment of the Bank 
Holding Compnny Act Amendments of 1970 shall not he deemed to 
have been acquired in good faith in a fiduciary capacity if the acquir
ing bank or company has sole discretionary authority to exercise vot
ing rights with respect thereto, but in such instances acquisitions may 
be mac1R withont nrior apnroval of the Board if the Board, upon appli
cation filed within ninety clays after the shares are acquired, anproves 
retention or, if retention is disapproved, the acquiring bank disposes 
of the shAres or it8 sole discretionary voting rights within two years 
after issuance of the order of disapproval. 
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(b) Upon receiving from a company any applicaition for approval 
under this section, the Board shall give notice to the Comptroller of the 
Currency, if the applicant company or any bank the voting shares or 
assets of which are sought to be acquired is a national banking associa
tion or a District bank, or to the appropriate supervisory authority of 
the interested State, if the applicant company or any bank the voting 
shares or assets of which are sought to be acquired is a State bank, [and 
shall allow thirty days within which] in ordM' to p1·ovide for the 8Ub
mi88ion of the views and recommendations of the Comptroller of the 
Currency or the State supervisory authority, as the case may be[, may 
be submitted. If the Comptroller of the Currency or the Sta:te super
visory authority so notified by the Board disapproves the application 
in writing within said thirty days, the Board shall forthwith give writ
ten notice of that fact to the applicant. ·within three days after giving 
such notice to the applicant, the Board shall notify in writing the ap
plicall't and the disapproving authority of the date for commencement 
of a hearing by it on such application]. The views and recomrnenda
tions 8hall be 8Ubrnitted within thirty calendar days of the date on 
'll)hich notice is gfoen, or within ten calendar days of wuch date if the 
Board advises the Cornptroller of the Currency or the State 8uper
visory aicthority that an ernergency exist8 requiring expeditious action. 
If the thirty-day notice period applies and if the Cornptroller of the 
Currency or the Stale 8U-pervisory authority 80 notified by the Board 
disapprove8 the application in writing within thi8 period, the Board 
8hall fot'thwith give written notice of that fact to the applicant. Within 
three days after giving such notice to the applicant, the Boa-'rd shall 
not,~fy in 1oriting the appl:ieant and the disapproving autlwrity of the 
date f01· c01nmencement of a hearing by it on such application. Any 
such hearing shall be commenced not less than ten nor more than thirty 
days after the Board has given written notice to the applicant of the 
action of the disapproving authority. The length of any such hearing 
shall be determined by the Board, but it shall afford all interested par
ties a reasonable opportunity to testify at such 1iearing. At the conclu
sion thereof, the Board [shall by order] shall, by order, grant or deny 
the application on the basis of the record made at such hearing. In the 
event of the failure of the Board to act on any application for approval 
under this section w:i!thin the ninety-one-day period ·which begins on 
the date of submission to the Board of the complete record on that ap
plication, the application shall be deemed to have been granted. Not
with8tanding any other provision of thi8 wub8ection, if the Board finds 
that it rn1;,st act immediately on any application for apprO'l)al under 
thi8 8ection in order to pr((vent the probable failure of a bank or bank 
holdino cornpany involved in a proposed acqtdsition, rnerger, or con
solidation trams action, the Board may dispense with the notice 1'e
quirernent8 of this subsection, and if notice i8 qiven, the Board rnay 
request that the views and recommendation.s of the C01nptroller of the 
Ourrency or the State 8Upervi8ory a1dhority, as the ca"8e rnm1 be, be 
submitted irnmedia.te711 in any f orrn 01' by am1 means acceptable to the 
Boa1'd. If the Board has fou.nd puniwnt to thi8 suhseetion either that 
an ernm'qency exists requirino expeditiou8 action or that it m1.Mt act 
irnmediately to prevent probable failure, the Boa.rd·rnatl/ qrant 01' deny 
any Buch application without a hearing notwithstandino any recorn
rnended disapproval by the appropriate supervisory authority. 
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INTERESTS IN NONBANKING ORGANIZATIONS 

SEo. 4. (a) * * * 
* * * * * * * 

( c) The prohibitions in this section shall not apply to any bank 
holding company which is (i) a labor, agricultural, or horticultural 
organization and which is exempt from taxation under section 501 
of the Internal Revenue Code of 1954, or (ii) a company covered 
in 1970 more than 85 per centum of the voting stock of which was 
collectively owned on June 30, 1968, and continuously thereafter, di
rectly or indirectly, by or for members of the same family, or their 
spouses, who are lineal descendants of common ancestors; and such 
prohibitions shall not, with respect to any other bank holding com-
pany, apply to- . 

(1) shares of any company engaged or to be engaged solely in 
one or more of the following activities: (A) holding or operating 
properties us0 d wholly or substantially by any banking sub
sidiary of such bank holding company in the operations of such 
banking subsidiary or acquired for such future use; or (B) con
ducting a safe deposit business; or (C) furnishing services to or 
performing- services for such bank holding company or its bank
mg subsidiaries; or ( D) liquidating assets acquired from such 
bank holding company or its banking subsidiaries or acquired from 
any other source prior to May 9, 1956, or the date on which 
such company became a bank holding company, whichever is 
later; 

(2) shares acquired by a bank [in satisfaction of a debt pre
viously contracted in good faith, ·but such bank shall dispose of 
such shares] holding c01npany or any of its subsidiaries in satis
faction of a debt previously contmcted in qood faith, but such 
shares shall be disposed of within a period or two years from the 
date on which they were acquired, ex<!'ept that the Board is au
thorized upon application by such bank holding company to ex
tend such period o:f two years from time to time as to such holding 
company for not more than one year at a time if, in its judgment, 
such an extension would not be detrimental to the public interest, 
but no such extensions shall extend beyond a date five years after 
the date on which such shares were acquired; 

* * * * * * 
SAVING PROVISION 

SEo. 11. (a) * * * 
(b) The Board shall immediately notify the Attorney General of 

any approval by it pursuant to section 3 o:f a proposed acquisition, 
merger, or consolidation transaction[, and such transaction may not be 
consummated before the thirtieth calendar day a.fter the date of ap
proval by the Board.] If the Board has found that it mrust act immedi
ately in order to prevent the probable failure of a bank or b{]jflk holding 
company involved in any such tranBaction, the transaction may be con
SU1l1/lnated immediately upon approval by the Board. If the B oa:rd has 
advised the Comptroller of the Currency or the State supervisory au
thority, as the ease may be, of the existence of an emergency reqiiiring 
expeditious action and has required the submission of views and recom-
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mendations within ten days, the transaction may not be consummated 
bef 01'e the fifth calendar day after the date of approval by the Board. 
In all other oases, the transaction may not be consummated before the 
thi1"tieth calendar day after the date of approval by the Board. Any 
action brought under the antitrust laws arising out of an acquisition, 
merger, or consolidation transaction approved under section 3 sha11 be 
commenced [within such thirty-day period] prior to the earliest t£me 
under this subsection at which the transaction approval under section 
3 might be consumrrnated. The commencement of such an action shall 
stay the effectiveness of the Board's approval unless the conrt shall 
otherwise specifically order. In any such action, the court shall review 
de novo the issues presented. In any judicial proceeding attacking any 
acquisition, merger, or consolidation transaction approved pursuant to 
section 3 on the ground that such transaction alone and of itself consti
tuted a violation of any antitrust laws other than section 2 of the Act 
of July 2, 1890 (section 2 of the Sherman Antitrust A0t, 15 U.S.C. 2), 
the standards applied by the court shall be identical with those that 
the Board is directed to apply under section 3 of this Act. Upon the 
consummation of an acquisition, merger, or consolidation transaction 
approved under section 3 in compliance with this Act and after the 
termination of any antitrust litigation commenced within the period 
prescribed in this section, or upon the termination of such period i:f no 
such litigation is commenced therein, the transaction may not there
after be attacked in any judicial proceeding on the ground that it alone 
and of itself constituted a violation of any antitrust laws other than 
section 2 of the Act of July 2, 1890 (section 2 of the Sherman Antitrust 
Act, 15 U.S.C. 2), but nothing in this Act shall exempt any bank hold
ing company involved in such a transaction from complying with the 
antitrust laws after the consummation o:f such transaction. 

* * * * * * 



SUPPLEMENTAL VIEvVS OF RICHARD KELLY 
ON H.R. 9710 

This joinder is subject to my disagreement with the statement in 
the Additional Views that "vVith respect to Titles II and III, we have 
no objection on the merits." 

Section 204 of title II provides for the appointment of a Chairman 
that would not be guaranteed a 4-year term under all circumstances 
and provides that the Chairman so appointed would have to be con
firmed by the Senate in his capacity as Chairman, both of ·wl].ich provi
sions tend to :further dilute the independence o:f the Federal Reserve 
Board :from the current pressure of politics. 

RICHARD KELLY. 
(22) 



ADDITIONAL VIEWS OF HON. JOHN H. ROUSSELOT, HON. 
GEORGE HANSEN, HON. HENRY J. HYDE, HON. RICH
ARD KELLY, HON . .MILLICENT FENWICK, HON. JAMES 
A.S.LEACH 

Although we support H.R. 9710 in its present form, we would have 
preferred a simple 2-year extension of the authority to regulate in
terest rates on deposits and accounts in depository institutions, com
monly referred to as "regulation Q," as approved unanimously by the 
Subcommittee on Financial Institutions. Our preference for the sub
committee version is based on three major considerations: 

1. Every member of this committee, regardless of his views on the 
merits of extending regulation Q realizes that it is extremely unlikely 
that regulation Q will not be in effect 2 years hence. Even if financial 
reform legislation is enacted during this period, it is virtually certain 
to contain an extension of regulation Q for at least 2 years. In the 
absence of financial reform there will still be extensions of this au
thority which was first instituted in 1966 on a "temporary" basis and 
has been extended 13 times sinoo then. 

2. A 2-year extension will remove for a time the temptation either 
to use extension of regulation Q as a "vehicle" for passing legislation 
which cannot stand on its own merits or to hold meritonous legisla
tion "hostage" to obtain an extension of regulation Q. Since most mem
bers of the committee know that regulation Q will be extended in any 
event, a 2-year extension would enable the committee to consider bank
ing legislation on its merits for a while. 

,3, With respect to titles II and IIItwe have no objection on the 
merits. Title II, the "Federal Reserve Reform Act," passed the House 
on a voice vote on September 12, 1977. Title III would give the Fed
eral Reserve discretion to extend for up to 3 years the present 2-year 
limit for a bank holding company to dispose of shares acquired by a 
bank in satisfaction of a debt previously contracted in good faith. The 
remainder of title III would speed the process of arranging the ac
quisition of a failing bank and is noncontroversial. 

\Ve realize that a failure to enact title III would cause hardship in 
four situations in which banks have failed, not the least important of 
which happens to involve Milwaukee, vVis. Our concern is that any 
addition to a simple extension of regulation Q may prompt Members 
of the other body to propose additions of their own and thus jeopar
dize the extension itself. 

(23) 

0 

J onN H. RoussELOT. 
GEORGE HANSEN. 
HENRY J. HYDE. 
RICHARD KELLY. 
MILLICENT FENWICK. 

JAMES A. 8. LEACH. 
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BANKS AND BANKING 12 § 242 
114 ot '.ritle 18, Crimes and Criminal Pro
cedure, and sections 67 and 856 of Title 
31. Money and Finance, enacted provic 
slons set out as notes under sections 27, 
93, 375b, 461, 601, 635, 1451, 1693, 1728, 
1730, 1751, 1752, 1795, 18171 1832, 3201, &.301, 
3401, and 3415 of this title, and sections 
1601 and 1693 of Title 15, and amended 
provisions set out as notes under sections 
461 of thJs title and section 1666f of Title 
151 may be cited as the 'Financial Insti
tutions Regulatory and Interest Rate 
Control Act of 11178'." 

Short Title ot 1977 Amendment.· Pub.L. 
95-188, Title II, § 201, Nov. 16, 1977, 91 
Stat. 1387, provided that: "This title 
! which enacted section 225a of this title, 
amended sections 242 and 302 of this title 
and section 208 of Title 18, and enacted 
provisions set out as a note under sec
tion 242 of this title} may be cited as .the 
'Federal Reserve Reform Act of 1977'." 

Sayings Clause. Sections 29 and 30 of 
the Federal Reserve Act were renumbered 
30 and 31, respectively, by Pub.L. 95-630, 
Title I, § 101, Nov. 10, 1978, 92 Stat. 3641. 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 
Library References 

Banks and Banking <:!1;:::>353 et seq. 
C,J.S. Banks and Banking.§ 785. 

§ 241. Creation; membership; compensation and expenses 
The Board of Governors of the Federal Reserve System (hereinafter 

referred to as the "Board") shall be composed of seven members. to be 
appointed by the President, by and with the advice and consent of the 
Senate, after August 23, 1935, tor terms of fourteen years except as 
hereinafter provided, but each appointive member of the Federal Reserve 
Board in office on such date shall continue to serve as a member ot the 
Board until February 1, 1936, and the Secretary of the Treasury and the 
Comptroller ot the Currency shall continue to serve as members of the 
Board until February 1, 1936. In selecting the members of the Boar<&. 

· not more than one ot whom shall be selected Crom any one Federal Re-
serve district, the President shilll have due regard to a fair representation 
of the financial, agricultural, industrial, and commercial Interests,. and 
geographical. divisions of the country. The members of the Board shall 
devote their entire time to the business of the Board and shall each. re
ceive basic compensation at the rate of $16,000 per annum, payable 
monthly, together with actual necessary traveling expenses. As amended 
Oct. 15, 1949, c. 695, § 4, 63 Stat. 880. • 

Librm"y references: Banks and Banking ¢:;>353; C.J.S. Banks and Banking § 785 . 
1949 Amendment. Act Oct. Hi, 1949, cit· feet on the first day of the first pay pe

ed to text, Increased members' aalarles riod which began after Oct. 15, 1949. · 
from $15.000 to $16,000 per annum. Repeals, Act Oct. 15, 1949, c. 695, § 4, 63 

Effective Date of 1949 Amendment. The Stat. 880 cited to the text, was repealed 
Increased compensation provided for by by Pub.L.' 89-554, § 8(a), Sept. 6, 1966, .. 
Act Oct. 15,, 1949, cited to text, took ef • SO Stat. 655. 

§ .242. Ineligibility to hold office iit member banks; quallffoations 
and terms of office of members; chairman and vice chairman; oath of 
office · . 

The members of the Board shall· be· ineligible durlng the ·time they 
are in office and for two years thereafter to hold any office, position, or 
employment in any ·member bank, except that this restriction. shall not 
apply to a member who. has served the full term for. which he was apl 
pointed. Upon the expiration of the term of any appointive member of. 
the Federal Reserve Board in office on August 23, 1935, the President 
.shall fix the term of the successor to such member at not to exceed four

. teen year.s, as designated by the President at the time of nomination, but · 
in such manner as to provide for the expiration of· the term of not more 
than one member in any two-year period, and thereafter each member 
shall hold office for a term of fourteen years from the expiration of the 
term of his predecessor, unless sooner removed for cause by the 
dent. or the persons thus appointed, one shall be designated by 
President, by and with the advice and consent of the Senate, to serve as 
Chairman of the Board for a term of four years, and one shall be desig-
nated by the President, by and with the consent of the Senate, to serve 
as Vice Chairman of the Board for a term of four years. The chairman 
of the Board, subject to its supervision, sl1all be its active executive of
ficer. Each member of the Board shall within fifteen days after notice 
of appointment make and subscribe to the oath of office. Upon the ex
piration of their terms of office, members of tlte Board shall continue to 
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12 § 242 BANKS AND BANKING 

serve until their successors are appointed and have qualified. 
son appointed as a member of the Board after August 23, 1935 shall not 
be eligible for reappointment as such member after he shall have served 
a full term of fourteen years. 
As amended Nov. 16, 1977, Pub.L. 95-188, Title II, § 204(a). 91 Stat. 
1388. 

1977 Amendment. Pub.L. 95-188 substi
tuted in third sentence "one shall be 
designated by the President, by and with 
the advice nnd consent of the Senate, to 
serve as Chairman of the Board for. a 
term of four years, and one Rhall he des
ignated by the President, by and with 
the consent of the Senate, ro serve as 
Vice Chairman of the Hoard for a term 
of four years" for "one shall be desig
nated by the President as chairman and 
one as vice chairman of the Board, to 
serve as such for a term of four years". 

Effective Date of 1977 Amendment. 
Section 204(b) of Pub.L. 95-188 provided 
that: "The amendment made by subsec
tion (a) [to the third sentence of, Uria 
section] takes effect on January 1, 1979, 
and applies te> individuals who are des
ignated by the Presiden.t on or after such 
date to serve as Chairman or Vice Chair· 
man of the Be>ard, of Governors of the 
l''edp.ral Reserve System." 

J,egislative Hlsto:ry. For legislative· 
history and purpose of Pub.I,. 95-188, 
see 1977 U.S.Code Cong. and Adm.News, 
p. 3636. 

§ 244. Principal offices of Board; chairman of Board; 
expenses; qualifications of members; vacancies 

The principal offices of the Board shall be in the District of Columbia. 
At meetings of the Board the chairman shall preside, and, in his absence, 
the vice chairman shall preside. In the absence of the chairman and the 
vice chairman, the Board shall elect a member to act as chairman pro 
tempore. The Board shall determine and prescribe the manner in whic~ 
its obligations shall be incurred and its disbursements and expenses allow
e.d and paid, and may leave on deposit in the Federal Reserve banks the 
proceeds of assessments levied upon them to defray its estimated expenses 
and the salaries of its members and employees, whose employment, com
pensation, leave, and expenses shall be governed solely by the provisions ot 
this chapter and rules and regulations of the Board not inconsistent 
therewith; and funds derived from such assessments shall not be 
construed to be Government funds or appropriated moneys. No 
member of. the Board of Governors of the Federal Reserve System shall 
be an officer or director of any bank, banking institution, trust 
company, or Federal Reserve bank or hold stock in any bank, bank
ing institution, or trust company; and before entering upon JJis duties 
as a member of the Board of. Governors of the Federal Reserve System he 
shall certify under oath that he has· complied with this requirement, and 
such certification shall be filed with the secretary of the Board. When
ever a vacancy shall occur, other than by expiration of term, among the 
seven members of the Board of Governors of the Federal Reserve System. 
appointed by the President as above provided, a successor shall be ap
pointed by the President, by and with the advice and consent of the Sen
ate, to fill such vaca:ncy; and when appointed he shall hold office for the 
unexpired term of his predecessor. Dec. 23, 1913, c. 6, § 10, 38 Stat. 260; 
June 3, 1922, c. 205, 42 Stat. 620; June 16, 1933, c. 89, § 6(b). 48 Stat. 
167; Aug. 23, 1935, c. 614, § 203(a), (b), {c), 49 Stat. 704, 705. 

References in Text. In the original, as 
amended, "this chapter, specific amend· 
ments of this chapter, and rules and regu
lations of the Be>arcl not inconsistent 
therewith" reads "this Act, specific 
amendmet1ts thereof, . • . ", meaning 
the Federal Reserve Act, Act Dec. 23, 
1913. l!'or distdbution of the Federal 
Reserve Act, see note under section 226 
of this title. 

Parties 2 
Venue 1 

Index to Notes 

dence in District of Columbia, is not li.ll 
"inliabitant" of Northern District o! 
California and therefore could not be 
sued in such district without its consent. 
Peoples Bank v. Federal Reserve Bank 
of San l!'rancisco; D.C.Cal.1944. 58 l!'. 
Supp. 2.5, appeal dismissed 149 1<'.2d 85(). 

The fact that section 305 of this title 
made provision for appointment in each 
reserve district of a federal :reserve agent, 
who was required to maintain local office 
of board of governors of Federal Re· 
serve System on premises of reserve 
bank and to ad as official representative 
of board, did not authorize maintenance 
of action against board in district in 
which board was not au inhabitant. Id. 

L Venue 2. rartles 
The board of governors of the I<'ederal In suit to enjoin enforcement of con-

Reserve System, which has official re><i- dition of membership required by boar<l 
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BANKS AND BANKING 12 § 248 
of governors of Federal Reserve System 
as a prerequisite to granting plaintiff 
right to become member bank of Federal 
Reserve System the board was an in
dispensable party and suit could not be 

§ 247 •. Reports to Congress 
Membership of International Banks In 

Federal Reserve Syst.em; Report to Con
gress. Pub.L. 9:Hl69,. § 3(g), Sept. 17, 
19i8, 92 Stat. 610, provided that: "The 
Board shall report to the Congress not 
later than 270 days after tlle date of en
actment of this Act [Sept. 17, 1978) its 
recommendations with respect to permit
ting corporations orii:anized or operating 
under section 25 or 2a(a) of the Federal 
Reserve Aet !sections 001 to 001 and 611 
to 631 of· this title], to become members 
of Federal Reserve Banks." 
, Effect of International Banking Aet of 

1978 on International. Banks; Report to · 

.§ 248. Enumerated powers 

maintained against federal reserve agent 
In absence of the board. Peoples Bank 
v. Federal Reserve Bank of San Fran
cisco1 D.C.Cal.19#, 58 F.Supp. 25, appeal 
dismissed 149 J;'.2d .850. 

Congress. Pub.L. 95-369, § 3(h), Sept. 17, 
1978, 92 Stat. 610, provided that: "As 
part of its annual report pursuant to sec
tion 10 .of the Federal Reserve Act [this 
section], the Board shall include its as· 
sessment of the effects of the amend· 
ments made by this Act [see Short Title 
note set out under section :not of this ti
tle] on the capitalization and activities of 
corporations organized or operating un
der section 215 or 21) (a) of the Federal Re
serve Act fsections 001 to 6<»a or 611 to 
631 of th s title], and on commercial 
hanks and the banking system." 

The Board of Governors of the Federal Reserve System shall be autho
rized and empowered: 

Examination ot accounts arid nftall't!I of banks; publication of weekly 
stateinents; reports of llabilltles and assets of depository 

tnstltutfons; covered tnstltut{ons 
(a) (1) To examine at its discretion the accounts, books, and affairs Of 

each Federal reserve bank and of each member bank and to require such 
statements and reports as it may deem necessary. ·The said board shall 
publish once each week a statement showing the condition of each Feder
al reserve bank and a consolidated statement for all Federal reserve 
banks. Such statements shall show 1n detail the assets and liabilities of 
the Federal reserve banks, single and combined, and shall furnish full in
formation regarding the character of the money held as reserve and the 
amount, nature, and maturities of the paper and other investments ow.ned 
or held by Federal reserve banks. 

(2) To require any depository institution specified in this paragraph to 
make, at such intervals as the Board may prescribe', such reports of its 
liabilities and assets a:s the Board may determine to' be necessary or de
sirable to enable the Board to discharge its responsibility to monitor and 
control monetary and credit aggregates. Such reports shall be made (A) 
directly to the. Board in the case of member banks and in the case of oth
er depository institutions whose reserve requirements under section 19 of 
this Act exceed zero, and (B) for all other reports to the Board through· 
the (i) Federal Deposit Insurance Corporation in the case of insured 
State nonmember banks, savings banks, and mutual savings banks,· 01) 
National. Credit Union Administration Board in the case of insured credit 
unions; (iii) Federal Home Loan Bank Board in the ease of any institu
tion 1m!ured by the Federal Savings and Loan Insurance Corporation or 
which is a member as defined in section 1422 of this title, and (iv) such. 
State officer or agency as the Board may designate in the case of. any 
other type of bank, savings and loan association, or credit union. The 
Board shall endeavor to avoid the imposition of unnecessary burdens on 
reporting institutions and the duplication of other reporting require
ments. Except as otherwise required by law, any data provided to any 
department, agency, or instrumentality of the United States pursuant to 
other reporting requirements shall be made available to the Board. The 
Board may classify depository institutions for the purposes of this para
graph and may impose different requirements on each such class. 

TSee main volwme for tewt of (1>)] 

Swipendlng reserve requirements 

(c) To suspend for a period not exceeding thirty days, and from time 
to time to renew such suspension for periods not exceeding fifteen days, 

.?-DX_ J:eserve.requirements specified in this chapter. 
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PUBLIC LAW 95-188-NOV. 16, 1977 91 STAT. 1387 

Public Law 95-188 
95th Congress 

An Act 
To extend the authority for the flexible re;:,'lllatiou of interest rates ou deposits 

and aecounts in depository institution:-:, to promote the aeeountul>ility of the 
Federal Heserve System, and for other purposes. 

Be it enacted by the Senate and House of Rep»esentatives of the 
United States of America in Congress assembled, 

TITLE I-REGULATION OF I:N"TEREST RATES 

Nov. 16, 1977 

[H.R. 9710] 

Depository 
institutions. 
Interest rate 
controls, 

SEC. 101. Section 7 of the Act of September 21, 1966 (Public Law extension. 
89-597), is amended by striking out "December 15, 1917" and inserting 12 USC461 note. 
in lieu thereof "December 15, UH8". 

TITLE II-A1\IEXD1\IENTS TO THE FEDERAL 
RESERVE ACT 

SEc. 201. This title may be cited as the "Federal Reserve Reform 
Act of 1977". 

CONGRESSIONAL-J<'}~DERAL RESERYE DIALOG OX :\10NJ-:'£ARY POLICY 

fo:c. 202. Insert a new section 2A immediatelv ,lfter section 2 of the 
Federal Reserve A<:t to read as follows: v 

"GENERAL POLICY; CONGHESSIONAL HEVIEW 

"SEc. 2A. The Board of Govemors of the Federal Reserve System 
and the Federal Open Market Committee shall maintain long run 
growth of the monetary and credit aggregates commensurate >vith 
the economy~s long run potential to increase production, so as to pro
mote effectively the goals of maximum employment, stable prices, and 
moderate long-term interest rates. The Board of Governors shall con
sult with Congress at semiannual hearings before the Committee on 
Banking, Housing, and Urban Affairs of the Senate and the Com
mittee on Banking, Finance and Urban Affairs of the House of Rep
resentatives about the Board of Governors' and the Federal Open 
Market Committee's objectives and plans with respect to the ranges 
of gro\vth or diminution of monetary and credit aggregates for the 
upcoming twelve months, taking account of past and prospective devel
opments in production, employment, and prices. Xothing in this Act 
shall be interpreted to require that such ranges of growth or diminu
tion be achieved if the Board of Governors and the Federal Open 
Market Committee dekrmine that they cannot or should not he 
achieved because of changing conditions.". 

BOARD OF DIRECTOHS OF FEDER.AL RESERVE B.\NKS 

SEc. 202. The follO\ving paragraphs of section ;J, of the Federal 
Reserve Act are amended: 

{a) the tenth paragraph by inserting after the comma the fol
lowing: "without discrimination on the basis of race, creed, color, 
sex, or· national origin,". 

Federal Reserve 
Reform Act of 
1977. 

i2 use 226 
note. 

12 USC 225a. 

Semiannual 
hearings before 
congressional 
committees. 

12 use 301 
and note. 
12 USC302. 



91 STAT. 1388 

i2 use 302. 

12 USC 302. 

PUBLIC LAW 95-188-NOV. 16, 1977 

(b) the eleventh paragrnph by striking all after "members," 
and substituting "who shall represent the public and shall be· 
elected without discrimination on the basis of race, creed, color, 
sex, or national origin, and with due but not exclusive considera· 
tion to the interests of agriculture, commerce, industi:y, services, 
labor, and consumers.". 

(c) the twelfth paragraph by i:1serting inllHPdiately after the 
first sentence thereof the followmg sentence: "They Rhall be 
elected to represent the public, without discrimination on the 
basis of l'llC'e, creed, color, sex, or nntional origin, and with due 
but not exclusive consideration to the interests of agriculture, 
commerce, industry, services, labor, and consumers.". 

SENATE CONFJR:>IATION OF CHAIRUAN AND VICE CIL\1R'.IIA:N" OF BOARD 01'' • 

GOVERNORS 

SEc. 204. (a) The third sentence of the second paragraph of section 
10 of the Federal RcseITe .A.et (12 U.S.C. 2-1:2) is anwnded. to read as 
follows: "Of the persons thus appointed, one shall be designated by . 
the President, by and with the advice and consent of the Senate, to 
serve as Chairman of the Board for a term of four years, and one shall 
be designated by the President, by and ·with the consent of the Senate, 
to serve as Yice Chairman of the Board for a term of four years.". 

Effective date. (b) The mncnclmcnt made by subsection (a) takes effect on Jan-
12 USC242note. uary 1, 1979, and applies to individuals who arc <fosignated by the· 

President on or after such date to serve as Chairman or Vice Chair
man of the Board of Governors of the Federal H.esene System. 

12 USC 226. 

Acquired shares, 
disposition, time 
extension. 

CONFLICTS OF lXTmn:sT 

SEc. 205. (a) Subsection 208(a) of title 18, United SfotPs Code, 
is amended by adding "a Federal Reserve bank director, officer, or 
employee," immediately before "or of the District of Columbia". 

(b) Subsection 208 (b) of title 18, United States Code, is amended 
by adding the following new s<:ntence at the end thereof: "In the ca~c 
of class A and B directors of Federal Heservc banks, the Board of 
Governors of the Federal Heserve System shall be t11e Govemment 
official responsible for appointment.". 

REFERENCES TO l'ED'BRAL UESElffE ACT l'AUAGRAPHS 

SEc. 20G. References in this title to paragraphs of the Federal 
Reserve Act refer to the paragraphs as designated in the compilation 
of the Federal Resene Act as amended througl1 1974, compiled under 
the direction of the Board of Governors of the Federal Heservc System 
in its legal division. 

TITLE III-A::\IEND:MENTS TO THE BANK HOLDING 
CO::\IPANY .A.CT OF 1956 

SEC. 301. (a) Section 3(a) of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)) is amended by inserting after tlie second 
sentence the fol1owing new sentence: "The Board is authorized upon 
application by a bank to extend, from time to time for not more than 
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one year a,t a time, the two-year period referred to i-tbove for dispos
ing of any shares acquired by a bank in the regular course of securing 
pr. collecting a debt previously contracted in good faith, if, in the 
Board's judgment, such an extension \rnuld not be detrimental to the 
public interest, but no such extension shall in the aggregate exceed 
three years.". 

(b) Section 2(a) (5) (D) of such Act (12 U.S.C. 18il(a) (5) (D)) 
is amended by adding at the encl thereof the following new sentence: 
"The Board is authorized upon application by a company to extend, 
from time to time for not more than one year at a time, the t\Yo-year 
period referred to herein tor disposing of any shares acquired by a 
company in the regular course of securing or collecting a debt previ
ously contracted in good faith, if, in the BoarcFs judgment, such an 
extension would not be detrimental to the public interP:0t, but no such 
extension shall in the aggregate exceed three years.". 

(c) Section 4(c) (2) of the Bank Holding Company Act of 1956, 
as amended (12 l~.S.C. 18-:l-3(c) (2) ), is amended by striking out 

. "shares acquired by a bank in satisfaction of a debt previously con
tracted in good faith, bnt such bank shall dispose of such shares within 
a ;period of two years" and inserting in lieu thereof the following: 
"shares acquired by a bank holding company or any of its subsidiaries 
in satisfaction of a debt pre\·iously contracted in good faith, but such 
shares shall be di;;pose(l of within a period of t,,.o years" . 

. SEC:. 302. Section :) ( b) of the Bank Holding Company .Act of 1956 
( 12 U.S.C. 18-:1-2) is amended to read as follows: 

"(b) Cpon receiving from a company any application for approval 
undet' this Rection, the Board shall give notice to the Comptrol1er of 
the Currency, if the applicant company or nny bank the rnting shares 
or assets of whieh are sought to be required is a national banking asrn
ciation ot· a District bank, or to the appropriate Rupen·isory authority 
of thu inh'rested State, if the applicant company or any bank the vot
ing shares 01· assets of which are sought to be acquired is a State bank, 
in order to prodcle for the submission of the views and recommenda
tions of the Comptroller of the Cnrreney or the State supervisory 
authority~ as the case may be. The views and recommendations shall be 
submitted within thirty calt>ndar days of the date on which notice is 
given, or \yithin ten ealenclar llays of such date if the Board ad\·ises 
the Comptroller of the Cunency or the State supervisory authority 
that an emergency ('Xists requiring expeditious action. If the thirty
day notice pc:riod applies and if the Comptroller of the Currency or 
the State supervisory authority so notified by the Board disapproves 
the npplieation in writing within this period, the Board shall fortlnvith 
give written notice of that fact to the applicant. "\Yithin threP days 
after giving such notice to the applicant, the Board shall notify in 
writing the applicant and the disapproving authority of the date for 
commencement of a hearing by it on such application. Any such hear
ing shall be commenced not less than ten nor more than thirty days 
after the Board has given written notice to the applicant of the action 
of the disapproving authority. The length of any such hearing shall 
be determined by the Board, but it shall afford all interested parties a 
rea!'!onable oppol'lnnity to testify at such hearing. At the conclusion 
thereof, the Board shall, by order, grant or deny the application on 
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the basis of the reC'ord made at such hearing. In the event of.tl1e failure. 
of the Board to act on any application for approval under this section· 
within the ninety-one-day period which begins on the date. oJ submis
sion to tlK Board of the romplete r<'eord on that application, the appli
<>ntion sh,111 be tkPmN] to ha rn !wen granted. Notwithstanding. any 
other pl'ovision of this snhsection, jf thP Board finds that it must act 
imnwdiah'ly Oll any application for npprontl under tJ1is section fo 
order to prevent tlw prohahlP failure of a bank or hank holding coni· 
pany involwd fo a proposN1 nrqnisition, mergCT". or consolidation trans
aetion, the Boarcl may di~pPnse with the notice rPquin'nw.nts of lhi;.; 
subsection. nn<l if notic<>. is given.the Board mny request that the views 
and recommendations oJ the CornptrollPr of the Currency 01· the State 
supenisory authority, ns the easP may tw. he suhmittPd imrnrdiately 
in any fonn or bv any means arceptablP to tlw Boa1·d. If .the Boa1·d has 
fonn;l pursuant' to this suhseetion Pit her that an em<:'.rgen('y exists 
requiring PXI)('<litio11s aetion or that it n1ust act immediately to prevent 
prohablv foilnrP. tlw Board may grant 01· <l('llY any such application 
without n lwnring notwithstnn<ling :my recommended disapproval by 
the appropriatP snpP1Tisory auth(>rity:·. · 

Sr:c. 303. ~ection 11 (b) of thP Bank Hol<ling Compirny Act of l!J66 
(12 U.S.C.18+9) is amrmled to rPncl a;; follO\n;: 

"(h) TlH' Tioar<l shall imn1r1lintPly notify tlw Attorney G<>neral of 
any npprornl hy it pursuant to sN·tion 3 of a proposNl nc·f111isition, 
nwrgPr, or con;;;olidntion transaction. 1f thP Boarcl has found that·it. 
must act imnwdiatrly in orclrr to prP\"('llt tlH' probable failure of a bank 
or hank hol<ling eompany i1n-oln•cl in any such transaction, the trans
action n1.ny \)(' consnmmatt><l inrnwclintely upon approvnl by the Board. 
If the Board has a<ldsPtl tlw Coniptro11Pr of the Cnrrrncy or the Statp, 
supervisory authority, as tlw <·ase may bP, of tlw PxiBfonc(~ of an enwr
g<mcy requiring <'Xp<><litio11s art ion and has r<>quirP<l th<' submission of 
views and reco1nmenrlntions witl1in tPn days, tlw trammdion may not 
be, consnmmatNl beforP tlw fifth ea Jpmfar dny a ftc•r the date> of approvHl 
by the Boar1l. ln all othrr eases, tlw transaction may not be> consum
mated hdore thP thirtiPth (·a!Pndar day nftpr the <lat<> of apprornl hv 
the Bnard .. Any a et ion brought under t lw antitrust Jaws arising out of 
an acquisition, mergp1-, or consolidation transaetion ap1n·ovNl nnch•r 
section 8 shall be commenced prior to tlw earliPst time under this 
subsection at >Yhich the trnnsaction approval nndPr sr<'t.ion 3 might be 
consummated. The romrnP1we111Pnt of such an action shnll stay the 
cffoctivPness of the Board's npprornl unless tlw conrt shall otherwise 
specificnlly order. ln any snch action, the court shall review de novo the 
issues presPntcd. In any judicial proeeetling attacking any acquisition, 
merger, or consolidation transaction approwd pnrsn:rnt to section 3 on 
the ground that sueh trnnsaetion alone and of itself constituted a 
violation of any antitrm;t la\YS other than SPction 2 of the Act of ,July 2, 
1890 (section 2 of the Sherman Antitrust Act, Hi r.S.C. 2), the stand
ards applied by the court shall be identical with those that the Board is 
directed to apply un<lPr section 3 of this Act. Upon the cons1mm1ation 
of an acquisition, merg<>r, or consolidation transaction approved under 
section 3 in compliance with this Act and after the termination of any 
antitrust litigntion comrne11c·ed within the period prescribed in this 
section, or upon tlw termination of such period if no such litigation is 
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commenced therein, the transaction may not thereafter be attacked in 
any judicial·proceecling on the ground that it alone and of itself con
'.stituted a violation of any antitrnst laws other than section 2 of the Act 
of July 2, 1890 (section 2 of the Sherman Antitrust Act, 15 U.S.C. 2), 
but. nothing in this Act shall exempt any bank holding company 

' ' in\rolved in such a transaction from complying with the antitrust laws 
after the consummation of such transaction.". 

Approved November 16, 1977. 

LEGISLATIVE HISTORY: 

HOUSE REPORT No. 95-774 (Comm. on Banking, Finance and Urban Affairs). 
CONGRESSIONAL RECORD, Vol. 123 (1977): 

Oct. 31, considered and passed House. 
Nov. 1, considered and passed Senate, amended. 
Nov. 2, House concurred in Senate amendment. 
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13 '<:/ ""' ""-""-' 

JfEDERAL RESERVE SYSTEM 

IvITTCHELL, GeorgeW. ORDER.-:-.-.·;5/17/73 . . >~'"/:.:. 
By virtue of and pursuant<to theauthority vested in me by Section 10 ()£ the. Federal 

Reserve Act (38 Stat. 260)/as.amended by S __ ectiOn 203{b) of the ActofAugu~t 23; 1935 
(49 Stat;. "704),.,Ih~reby;design~te.J3t::orge.·w.··Mitchell as;Vice Chair.man of,th.eBoard··•••· 
of Gover!l.~rs1o(the.Feder?-lR~.¥.er~T'eSyst~~:.to' serve a~such for.;t~:r~:~/(ibur'yea..t::~;"::~ 
froni:~May l;iil9J};;,,unles~}33-nd U:ntil'J;tifiksery~ces Cl.S. a · said.Board ~bin ha..;,,.e :·~·f 
so o ri~:f·~ tef mkat~d.:ffH~Z:~lf;':f·~i~il~\£.'. ::.·> .'~"·t?'.~;c(•·••· • '.J:.{/i.~:t.~·:;;S'.".ft•;zi: . · · 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTE:M 

Department 

INDEPENDENT 

Subject 

VICE CHAIRMAN 

8 

~:RDTu'ER , Stephen S • - ORDER - 2/1/76 - By virtue of and pursuant to the authority vested in 
me by Section 10 of the Federal Reserve Act (38 Stat. 260), as c ::·.· 

amended by Section 203(b) of the Act of Aug;Ust 23, 1935 (49 Stat. 
704), I hereby designate Stephen S. Gardner as Vice Chairman of 
the Board of Governors of the Federal Reserve System) to serve· 
as such for a term of four years from February 1, 1976, unless 
and until his services as a member of said Board shall have 
sooner terminated. 

GERALD R. FORD 

(SSGardner, died ll/l9/78) 

U.S. GOVERNMENT PRINTING OHICE 16-80235-1 



FEDERAL RESERVE SYSTEM 
INDEPENDENT VICE CHAIRMAN 

~OBERTSON, .James Louis - 3/2/66 --

ORDER - By virtue of and· pursuant to the authority vested in m~ by Section 10 
of the-Federal Reserve Act {38 Stat. 260), as amended by Section 
203(b) of the Act of August 23, 1935 (49 Stat. 704}, I hereby desig
nate James Louis Robertson as,Vice Chairman of the Board of 
Gov~rnors of the Federal Reserve System, to serve as 
term: of fou~:sea:r.::; from March:J:;\1966,,,unless and 
services :as. a. member. of said Board shall 

ROBERTSON, 

By virtue of and· pursuant .to th~, authority vested in me by Section 
Federal Reserve· Act ( 38 Stat. 260) / as amended':by Section 203 (b) of the 
23, l935 · (49 Stat. 70?t), I hereby designate James Louis Robertson. as ·Vice. 
the P.oard of Governors of the Federal. Reserve System;~.to serve .as such fa; a 
four years from March l,:l970,· unless·. and until his services as a member ofsaicl.Board · 
shall have sooner terminated. · · · ' 

RICHARD.NIXON 

· (JLRob~rtsonrsgd 3/29/73;;,e:rL cob .4/30/T3.· or any earlier dat~ ih~t'' 
might better. suitP:i;es\;;*~~.~::mvepier:C!e.~. ac?~.'t,4/25/73., e-J:f.;,4/30/7:3~~) ~'·•~ 

, ··· -<·~:"'·.-2-~ .'·"_'< .. ;r ::.·-)'.;:·-::.·:· ·- ~:-~·:_.··: · ::.< :·· ·~·T·-~-,~;~- ·:,:·; '.·-- , -:· ·>~".-,_r;·.''"1·,1' ·~'" 

·:~ '. :. ~-~·-, 

'u~s. G-OVERNMENT PRINTING 0fFtC£ 16-802.'l&-1 



'.BOARr/oF'· d'OVERNORS OF THE 
FEDERAL RESERVE SYSTEM 

·,..13ALDERSTON, C. Canby - 2/8/63 

Department Subject 

Independent VICE CHAIRMAN 

(Term Expires: March 11, 1967) 

ORDER - By virtue of and pursuant to the authority vested in me by 
Section 10 of the Federal Reserve Act (38 Stat. 260), as 
amended by Section 203(b) of the Act of August 23, 1935 ( 49 
Stat. 704), I hereby designate C. Canby Balderston as Vice 
Chairman of the Board of Governors of the Federal Reserve 
System, to serve as such for a term of -four years from 
March 12, 1963, unless and until his services as a member of 
said Board shall have sooner terminated. 

JOHN F. KENNEDY 

\LS. GOVERNt,tENf PRfNTlNG OFF!CS: 602913-h 



/ 
Subject 

1 
~' I Department 

_ _J VICE. CHAIRMAN} B01\RD OF GOVERNORS OF THE FlfDERAL RESERVE SYSTEM. VICE CHAIRMAN 
·~~--'~-'!':~t=l•&•t~LJ$!£4~ .. ~#J~IM•t~<~--~ 

"Exe~utive Order. By virtue of and pursuant to the authority vested in me by 
section 10 of. the Federal Reserve Act l 38 Stat. 260) as a.mended by section 203 (a) 
of the Act of August 23, 1935 (49 Stat. 704), l hereby designate Ronald Ransom as 
Vice Chairman of the Board of Governors of the Federal Reserve System, to serve as 
such for a term of four years. FRANKLIN D. ROOSEVELT.,°A.ugust 6, 1936." 

"Executive Order. Designating the Vice Chairman of the Board of Governors of 
the F'ederal Reserve System. By virtue of and pursuant to the a.uthori ty vested in me 
by section 10 of the Federal Reserve Act (38 Stat. 260) as run.ended by section 203 (b) 
of the Act of August 23, 1935 (49 Stat. 704), I hereby designate Ronald Ransom as Vice 
· Chairma.n of the Board of Governors of the Federal Reserve System,, to serve as such· for 
a term of four years from August 6., 1940, unless and until his services as a member of 
said Board shall have sooner terminated. FRANKLIN D. ROOSEVELT. July 18,, 1940." 

EXECUTIVE ORDER 
Designating the Vice Chairman of the Board of Governors of the Federal Reserve System 

By virtue of and pur~uant to the authority vested in me by section 10 of the Federal 
Reserve Act (JS Stat. 260) as amended by section 20J(b) of the act of August 23, 1935 
(49 Stat. 704), I hereby designate Ronald Ransom as Vice Chairman of the Board of 
Governors of the Federal Reserve System, to serve for a term of four years from August 6, 
1944, unless and until his services as a member of said Board shall have sooner terminated. 

· Franklin D. Roosevelt. 
THE ~HITE HOUSE, 

January Jl, 1945. 
(Ronald Ransom deceased) 

tr, S. GOVERNM:ENY PRINTING OFflCE 145344 

" ' _l. 

BOA:lt'J OF GOVGFJJORS OF THE J:t'.tWERAL RESERVE 
SYSTI~M 

Department 

. SEE CAIW 2 

Subject. 

VICE CHAIRMAN (over) 

~Ct.Es; 'Marririe~ - The President wrote lfr. Eccles on l/27/4S stating that he desired to 
appoint someone else as Chairman of the Board of Governors a.nd asked 
Mr. Eccles to remain as Vice-Chairman. Mr. Eccles in a letter to the 
President on the same date accepted. HOWEVER, NO ORDER WAS EVER ISSUED. 

~ . (Marriner Eccles resigned 
. ~ effective July 14, 1951) 

~ 

as a member of the Board of Governors 

U. $, OOVERHMEllT PRINTING OFFIC£ 7.18282 



' 
FFJ)ERAL RESERVB 1 SYl5TEM, BOARD OF GOVERNORS Department Subject 

OF THE . 
I 

'MILLEH. G. William - ORDER - 3/8/78 -__ __;.______ ----
INDEPENDENT CHA.IPJ'1AN 

By virtue of and pursuant to the authority vested 
in me by Section 10 of the Federal Reserve Act 

I 

(Term as ·Member expires 1/31/92) (38 Stat. 260), as amended by Section 203(b) of 
the Act of August 23, 1935 (49 Stat. 704), I hereby 
designate G. William Miller, as Chairman of the 
Board of Governors of the Federal Reserve System, 
to serve as such for a term of four years from 
March 8, 1978, unless and until his services as a 
member of said Board shall have sooner terminated. 

JIMMY CART.ER 

(G:wrvtiller rsgnd. 8/6/79, ef'f. upon taking office as Secretary of the 
Treasury; acc. 8/14/79, ef'f'. 8/6/79.) 

U.S. GOYERNMEN.T PRtriTlN.G OFFICE 16-80236--1 

C1Li\IRM'.AN OF THE BOARD OF GOVERNORS 
OF THE FEDERAI, RESERVE SYSTEM 

IJ\o'DEPENDENT TERM: 4 years 
-'""--

SALARY: Level II 
-·-~"-

NAME State Term 
Expires· Nominated Confirmed Commis

sioned Vice 

(Oath - 8/6/79) -
. -~2~Q~g; ___ ~'.".:~--~-· ______________________ (P1 -----~~-:J:~------ ____ §L5-/_§_3_ _____ Tf?:Ti12 _______ f>f ?-f IS _____ f}i?l79 __ ~~3i" __ J.'.9§1=1~2JL ___ _ 
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------- ---- -- - --- - - •. - - -- - ------ ---------------------------- - - - --- -- - - -- - - - - --- - ________ .,. __ -- --- - - ------ - -- - _ .. ---- - - .. -- --- -- _1... ____ - - - ------- ---- ---- - - - - - -------------------------.. --

--- ---,----------- ---------------------------- -------------- ---- ------------- - ------------------ -- ---------------- ------------------ -- ---------------- - ------------------------ -----

U.$. GOVERNMENT PRINThtC. OFF'ICE lB-80236-1 
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30ARD OF GoVERNORS OF THE FEDERAL RESERVE 
SYSTEM 

Department 

INDEPENDENT 

Subject 

ACTING CHAIRMAN 

3URNS, Arthur F. - ORDER - 2/2/78 - I hereby designate Arthur F. Burns to serve as 
Acting Chairman of the Board of Governors of the 
Federal Reserve System until such time as his successor 
as Chairman is designated, or until his resignation as 
a member of the Board o:f Governors, already received 
and accepted, becomes effective, whichever first occurs. 

J1MMY CARTER 

U.S. GOVERHMENT PRHHING OFFJC!:'. 16~$0236-1 



.TEbERAt RESERVE SYSTEM, BOARD OF GOVERNCRS 
. OF THE INDEPENDENT CHAIRViAN 

/'HARTIN, William McChesney, Jr. - ORDER - 3/30/67 - By virtue of and pursuant to the authority 
vested in me by Section 10 of the Federal Reserve Act 

(His term as Mbr. ends 1/31/70) (38 Stat. 260), as amended by Section 20J(b) of the Act of 
August 23, 1935 (49 Stat. 704), I hereby designate William 
McChesney Martin, Jr., as Chairman of the.Board of Governors 
of the Federal Reserve System, w serve as such for a term 
of four years from April 1, 1967, unless and until his 
services as a member of said Board shall have sooner 
terminated. 

U.S. GOVERNMENT PRINT!NG OFFICE 766-774-h 

Ji'E:DERAL RESERVE SYSTEM, BOARD OF GOVERNORS Department 

·i 
/ 

OF TEE 

1 BURl~S Arthur F. -- , 
(Term as Member 

expires 1/31/84) 

IlIDEPENDENT 

ORDER - By virtue of.and pursuant tothe authority vested in 
- me by Section 10 of the Federal Reserve Act (38 Stat. 26o), 

as amended by Section 203(b) of the Act of August 23, 1935 
(49 stat. 704), I hereby designate Arthur F .. Burns, as 
Chairman of'the :Board of Governors of the Federal Reserve 
System, to serve as such for a term of four years from 
February 1, 1970, unless and until his services as a 
member of said :Board shall have sooner terminated. 

THE WHITE HOUSE, 

January 31, i970. 

/ s/ RICHARD NIXON 

'""13URNS,, Arthur F. - ORDER - 1/28/74 - Same language as above with the exception that the 
term of four years will be from February 1, 1974. 

U.S. GOVERN,,,EHT i"RINTlNG OFFJCE }6..--SQ23&-l 

l.. 





Subject I Department 

!3GA?m 0'.i' GOV'3RNOH3 O? THE: FEmR!~I.. fu!SERVi~ SYSTE~;f. CHAIPJ!A.tii. 
·~~~~~~_l_~-;mmWi;;;;;=:~~~ 

"Executive Orjer. Designating the Chairman of the Board Qf the Federo.l Reserv~ 
System. 3y virtue of and pursuant ta the authority vested in rne by Section 10 of 
ths.~ederal Reserve Act, (38 Stat. 260), as amended by Section 203 (a) of the Act of 
Au;ust 23, 1935, \49_Stat. 704), I hereby designate t7arriner S. Eccles as Chairman of 
the 3oard of Governor~ of the federal Reserve Syste~, to serve as such for a ter~ of 
four years. FR.JJKLIN D. ROOS8'!3LT. J?ebruary 3, 1936." 

,EL.CUTIVE ORDEI~. Designating the Chairman of t:.e Board of Governors of the 
Federal Reserve System. · By virtue of and pursuant to the authority vested. in me by 
section 10 of the Federal Reserve Act (38 Stat. 260), as anended by section 203(a) of 
the Act o:f August 23, 1935 ( 49 Stat.704 ), I hereby designate J;:arriner S. Eccles as 
Chairman of the B,:ard of Governors of the Federal Reserve System, to serve as such for 
a ·term of four years, effective February 1, 1940. FHANKLIN D. ROOSEVELT.. March 5, 
1940. 

rarriner s. Eccles a_prJointed by ExecutiYe Order ~~o. 9421 of Feb. 8, 1944 
for a term of four yef).rs from 2/1/44. 

SEE CARD 2 

II.I. QOVEIHfMtttT t>RIHTHiG Of'flCE; un unzss 

. >··-.--·-·.--.. ,·-·-

'cif._ ~ ;,, .. '·I . 

BOAz1D OF GOVERNORS OF THE FEDERAL 
Subject 2 Department 

. . . 
RESERVE SYSTEH CHAIRMAN 

. JifoCAf!E,, Thom~s Bayard, designated by Order, dated April 15 , 194B. Over 

(Mr. McCabe resigned 3/9/51, effective 3/31/51; accepted 3/15/51, effective at ·t.he 
close of business 3/31/51) . 

JMARTIN William McChesney, Jr. ,designated by Order, to serve a term of four years. 
a Order dated: April 2, 1951 

U. S. GOV£RffMENT P~HtTING Of;-fCf.: 7182$2 



WA5H1NGTON 

April 11, 1983 

MEMORANDUM FOR HELENE VON DAMM 

FROM: 

SUBJECT: 

INTRODUCTION: 

FRED F. FIELDING .. 
Holdover Status of Federal 
Reserve Board Chairman 

You have inquired of this off ice concerning the consequences 
of the expiration of the term of the Chairman of the Federal 
Reserve Board, and in particular whether the incumbent could 
hold over as Chairman until qualification of a successor. 
The pertinent statute provides that the Chairman of the 
Federal Reserve Board shall serve "for a term of four 
years." 12 u.s.c. § 242. Paul Volcker's term as Chairman 
expires August 5, 1983; his term as a member of the Board 
does not expire until January 31, 1992. 

CONCLUSION: 

In our opinion and that of the Department of Justice, the 
Chairman of the Federal Reserve Board cannot hold over; in 
the event of a vacancy, the President must designate an 
Acting Chairman. According to case law, such an acting 
official can only be appointed for a short period and in an 
"emergency" situation. The combined effect of these author
ities is that, upon expiration of Chairman Volcker's term, 
the President may appoint any member of the Board Acting 
Chairman (including Volcker), but only if a nomination for 
Chairman is pending or soon to be submitted. 

DISCUSSION: 

In an opinion dated January 31, 1978, the Office of Legal 
Counsel of the Department of Justice considered the status 
of the Chairmanship of the Federal Reserve Board in the 
event the President's nominee was not confirmed by the time 
the incumbent's term expired. That opinion concluded that 
the statutory holdover provision applicable to members of 
the Board did not apply to the off ice of Chairman. The 
Chairman cannot hold over: his term expires when the statu
tory period has run. The opinion further concluded that the 



Vice Chairman should not assume the responsibilities of the 
Chairman upon expiration of the Chairman's term. The 
statute p~ovides that the Vice Chairman shall preside at 
Board meetings in the "absence" of the Chairman, 12 u.s.c. 
§ 24_4, but the opinion concluded that the term "absence" 
referred to a temporary condition, not a vacancy. 

The opinion determined that, when a vacancy arises in the 
office of Chairman while the President's nominee is awaiting 
Senate confirmation, the President should designate a member 
of the Board to serve as Acting Chairman. This was in fact 
done by President Carter on February 2, 1978, when he desig
nated Arthur F. Burns, the previous Chairman, to serve as 
"Acting Chairman" until designation of a successor. Mr. Burns 
served as Acting Chairman until March 8, 1978, when G. William 
Miller was designated Chairman. (The need to have an Acting 
Chairman was occasioned by the fact that Mr. Miller was not 
confirmed as a member of the Board until March 3, 1978; at 
the time the off ice of Chairman did not require separate 
Senate confirmation, as it now does.) 

The option of designating an Acting Chairman, however, would 
not seem to be available in the absence of a pending nomina
tion or other circumstance indicating that the designation 
was only to cover a short-term, emergency situation. There 
is pertinent case law to the effect that the President 
cannot appoint "acting" officers in the face of statutes 
requiring Senate confirmation, in the absence of an emergency 
situation. 

The leading case is Williams v. Phillips, 360 F. Supp. 1363 
(D.D.C.), motion for stay pending appeal denied, 482 F. 2d 
669 (D.C. Cir. 1973). President Nixon appointed Howard 
Phillips Acting Director of the Off ice of Economic Oppor
tunity; the post of Director required Senate confirmation. 
The district court enjoined Phillips from taking any action 
as Acting Director of OEO, ruling that "in the absence of 
• • • legislation [providing for an acting director] or 
legislation vesting a temporary power of appointment in the 
President, the constitutional process of nomination and 
confirmation must be followed." 360 F. Supp., at 1371. The 
Court of Appeals noted that even if the power existed "to 
appoint an acting director for a reasonable period of time 
before submitting the nomination of a new director to the 
Senate," such a power would not justify the situation before 
it, in which Phillips had served as Acting Director for four 
months with no nomination having been submitted to the 
Senate. 482 F. 2d, at 670-671. The previously cited O.L.C. 
opinion specifically distinguished the Phillips case on the 
ground that in Phillips no name had been submitted to the 
Senate, while in the case considered in that opinion a 
nomination was pending. 

FFF:JGR:ph 4/11/83 
cc: FFFielding/JGRoqerts/Subject/Chron. 

cc: Edwin Meese rr\f, James A. Baker. TTT. M-if'""h;:,ol u n~~T·~-


