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111u1~uay, ui;1uuur o 1, ·nrou 

T·H·E DAl'.LY .. WASHING.TO.N 

LaW' Repoi:ter 
~.:.Uourt of Appeals tor the n.c. Circur. 

CRIMINAL LAW & PROCEDURE 
FINANCIAL DISCLOSURE 

Omissions tr. tmanciat disclosure statements filed 
unaer Ettncs rn _ sub1ect tc 

. erialt1es of lff1T:S.C §1001. 

U:!\"ITE!1 STATE:- Y HANSEJ\ l:.S .• ~L 
I>.·~ ~l f.4-i'i::\7: Aue-m:; 3f 198;" .. Aff:l"rrncc 

\ ~· ~r.;-.i1;. ,; c\;in:;tiuri:- and McCrllw~j cm .. 
"'-.C.-u~, J\:ntr1m• LP1r'i> v.1tr. Sr9~ 1:srapr. an~ 
.~ apnel:an:. Rru: l: 

; li·(•1.,·1onr1l""1 \\,tr ,101ru· .. A! Cw~ :tor anne1te-t 
limte• ::-.tat.e'- i:-.ena1"• urrn G HarN. ·v.-a~ or 
tne· nrie: m~ mm:;e;: anc orne:- memt~r<> of t.r" 
l'ruted ::-;t.ate!' Gonei-e:;~ a>- amu·, <'1.l''"W<. ur!!"ln;: 
reversa .. A i.1.a.n A.. kun?,. J·. for the lnstnute ic» 
G<lvernmem. ano Po11t1co,. Free C.onE!Tes~ Four .. 
dat10n and Lawrenre A. W1tners. a.nnM curicu. 
urgmf" reversal. Trial Gourt-.1oyce Greer ... ' 

SCA LL.; ,) . · Annellan: former RenresN· 
tatJve George\'. Hansen. appeaio; from iuo; cm· 
viction for makimr false statements in rnatter:
within the jurisdiction of a department or agenc~ 
of the United States in violat10n of 18 U.S.( 

.. UOOl (1982). based on omiss10ns in financia 
• disclosure statements he filed under the Ethic~ 

in Government Act of 1978. Pub.L. No. 95-521. 
92 Stat. 1824 (codified as amended m scattered 
sections of Titles 2, 5. 18. 26. and 28 U.S.C 
(1982)) l"EIGA"). The primary issues on appeal 
are whether violations of the EIGA are subJer1 
to the criminal penalties of 18 U.S.C. SIOOl. 
whether the omissions from Hansen's form:; 
were material. and whether Hansen's triai 
started withm the time limits established by the 
Speedy Trial Act, 18 U.S.C. SS3161-74 (1982t. 

I 
Title I of the EIGA. 2 U.S.C. SS701-09. re

quires Members of Congress to file annual finan
cial disclosure reports detailing. with certain ex
ceptions. their income, gifts. assets. financial 
obligations, and business transactions. Hansen 
was indicted on four counts for failin!! to 
disclose, respectively. a $50,000 bank loan to his 
wife, cosigned by Nelson Bunker Hunt, on his 
form for 1978. an $87.475 silver commodities 
nrofit on his form for 1979, a $61,503.42 loan 
from Nelson Bunker Hunt on his form for 1980. 
and $135.000 in loans from private individuals 
on his form for 1981. He was not indicted. 
however. under any provision of the EIGA. but 
rather under 18 U.S.C. SlOOl. which forbids the 
willful filing of false statements m any matter 
withm the .iurisd1ction of a department or agency 
of the Uhited States. · 

Before trial, Hansen moved to dismiss the in
di~tment on grounds that SlOOl was not ap
plicable to EIGA violations, that he was singled 
out for prosecution in violation of the fifth 
amendment to the Constitution, and that the fi]. 
ing of financial disciosure reports under the 
EIGA constituted "legislative activity" pro
tected by the Speech and Debate Clause of the 
Constitution, U.S. Const. art. I, §6, cl. 1. The 
District Court denied the motion. United States 
v. Hansen. 566 F.Supp. 162 (D.D.C. 1983). This 

Established 1874 

cour: af:firmec tn~ oraer of tne fo:;tnr: Cour 
witr: respect w th~ Eioeecr; anc. l>eoau· Ciau:;" 
1ssuP anc iouna tna< tlle otne~ twr• 1ssur:'~ die nr.
mvo1n ar. ani•ea:abt• ··fma; uec1s10r. · unae~ ~· 
t.:-:.l ~l~~:::. [;mzec .SW<P' 1. ban.se1. J\. 
83-l68!-l (lJ.C. Cir. Aui::. :. 19831 cunnubhsnes 
(.1raer,. cer: aemf'c }(I~ S.C~ 70!-l (1\.184. 

A: tna. Hanser. reiiec onncmall\' or. ar 
aG\,Cf'-Of-counse: defenst. contending-. tha~ twc 
oi hi~ attornevo; nae aciv1sed him tnat tne tran,.. 
art1om: rn aue~t1on were no; renort.abie. TnE- m~. 
reiecu-ci th1i- dei ense and found tne aceusea rui '. 
n: or al: tom· coum:.. Han:;en apneai~ unae:. 2" 
LS.( ~129: I-1< ana amt!'< urve reversal or 
numerou~ vrounas. oru~ tnree oi whicr: warrar.: 
ci!scuss1on oeyond ma; rom.amea m tne fJ1stne: 
Gour< i- opmwni- ano niim!!~ 

I: 
Tnt mos: signif1c.an: issue presentf'c i• 

whether 18 C.S.C. po01 ha.~ any apnlicanon tr 
ElGA vioianons Tne ianguaf!'e of tne statute 
ream:. m reievant par~ as fol1ow: 

WnnE>ver. m anv matter within the iurisd!'. · 
tion of any department or agency of the United 
States knowingly and willful1y ... makes o: 
use:; any false writmg or document knowmg 
the same to contain anv false, fictitious or 
fraudulent statement or· entry, shall be fined 
not more than $10,000 or imprisonea n01 
more than five years. or both. 

Section 1001 is a statute of general applicability. 
designed to protect a "myriad [of] governmental 
activities." United States v. Rodgers. 104 S.Ct. 
1942. 1946 (1984). Its "sweeping ... language.' 
id.. clearlv embraces the omissions on Hansen's 
EIGA forms. The House Committee with which 
the forms were filed is a "department" for pur
poses of s1001. since that term "was meant to 
describe the executive, legislative and judicial 
branches of the Government." United States t'. 

Bramblett. 348 lJ.S. 503, 509 (1955). See United 
States v. Diggs. 613 F.2d 988. 999 (D.C. Cir. 
1979). cert. denied. 446 U.S. 982 0980) (false 
statements submitted to House of Represen
tatives Office of Finance covered by SlOOl). The 
subject of the forms is also a "matter within the 
jurisdiction" of that department, since the 
Supreme Court has held that phrase "should not 
be given a narrow or technical meaning." 
Bryson v. United States. 396 U.S. 64, 70 (1969). 
but applies whenever there is " 'statutory basis 
for an agency's request for information,' " 
United States v. Rodqers. 104 S.Ct. at 1947 
(quoting Bryson. 396 U.S. at 71). The "request" 
here is made by the statute itself. which requires 
the forms to be filed with the Clerk of the House 
for transmission to the Committee, 2 U.S.C. 
SS703. 705. The fact that the Committee can 
take no dispositive action with regard to matter:: 
disclosed on the forms. but can only investigate 
and make recommendations to the full House, 
see House Rule X, cl. 4(eXl)ffi), is inconsequen
tial, since the term "jurisdiction" embraces the 
authonty to conduct an official inquiry, see 
United States t•. Rodgers, 104 S.Ct. at 1947 & 
n.2. 

(Cont'd. on p. 2209 - Disclosure) 

n.c Court of Appe~ts 

CRIMINAL LAW & PROCEDURE 
MOTIVE-ENHANCEMENT 

Eviaem:e tha: detendanr was carrying larpe su1r 
01 moner wner arrestee to• carrying pistol 
withou: license was oroperlv admitted to show 
motrve cour. prooer1~ sentenced joimng penalty 
ennancemem prov1s1011 of D .C Code §22-3204 
and habituai oflenoer provision of §22·104(a1. 

BIGELOV• \ l'KITEit STATES. D.C.APF· 
Ne S~,.26:. Sent.emm,. 4. 198f" Affirmed oe• 
fielf:OL .1. (}..ewmaI anc KOf!'ers. )J. conrur: 
Tnnmns ;: Cwn!'U ap11omied n~· the coun. for 
ao11el1an· .. Bradun l... lieln ·w'itn .losevt, E 
d1.(,enm•a.. Mwnw! Vi'.} arr"l; .• ludith Hetnertm. 
anc Auz~, L. ~'>rrassC""' ior appellee Tria. 
CoUJi - W altor. .• : 

BELSOK. J.: On anneal from hi:; conviction n~ 
carrymg a pistol without a license. n.c. coo~ 
S22-3204 (1981). appellant assigns tw" error£ 
(1) the admission of evidencf' that apnellant wa• 
carryin!! a considerable sum of cash wnen a!' 

rested: and (21 the application of the enhancec 
sentencing proviswn of D.C. Code S2l-l04c. 
(1981). Findmg no error. we affirn .. 

Appellant asserts error in the admission of 
evidence that he wa.< carrying in his pocket~ 
$1024 in ca..~h when arrested. The purpose of in
troducing thf' evidence was to show that ar· 
pellant had a motive for possessing the gun. m.:. 
the desire to protert himself while carrymg suer 
a lar!!e sum of mone~'. Appellant maintains tha·. 
the evidence J!aVe nse w an inference that nf 
had committed otner cnmes, such as dru!! dea; · 
ing. He contend!' it should have been excludec 
because it was irrelevant and unfairiy pre· 
judicial. We disagree. 

The !!eneral rule in this jurisdiction. oft-stated 
and well-:;ettled. ii:; that evidence of other 
criminal acts which are indenendent of the crimE' 
charged is inadmissible where it tends to prove a 
criminal disposition on the part of the accused. 
Jones v. United States. 477 A.2d 231. 237 (D.C. 
19841: Campbell v. United States. 450 A.2d 428. 
430 (D.C. 1982). Such evidence may be admissi· 
ble. however. if relevant to 11) motive, (2) intent, 
(3) absence of mistake or acclttent, (4 ta common 
scheme or plan, or (5l identity. Drew v. United 
States. 118 U.S.App.D.C. 11. 16. 331F.2d85, 90 
(1964); accord. Jones 477 A.2d at 237: Wheelen" 
United States. 470 A.2d 761, 769 (D.C. 1983). 
The proscription against admissibility of 
evidence of pnor criminal acts extends to acts 
that have not been formally adjudicated as 
crimes. Wheeler. 470 A.2d at 769; Miles v. 
United States. 374 A.2d 278. 282 (D.C. 1977). 

(Cont'd. on p. 2208 - Enhancement) 
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Even if we were to assume that the evidence of 

appellant's possession of the cash constituted 
evidence of other crimes. we conclude it was 
properly admitted. The evidence was introduced 
to show appellant· s motive for possessing a gun. 
Evidence of other crimes that is relevant to 
motive is admissible under Drew. 118 
U.S.App.D.C. at 16. 331 F.2d at 90. See Calaway 
•·. United States. 408 A.2d 1220. 1226-27 (D.C. 
1979); Crisafi v. United States. 383 A.2d 1, 5 
fD.C.). cert. denied 439 U.S. 931 (1978); 
Chambers 11. United States. 383 A.2d 343. 345 
(D.C. 1978). Such evidence may not be admitted, 
however, unless it is directed to "a genuine and 
matenal issue in the case" and is probative of 
that issue. Campbell. 450 A.2d at 430 (citing 
WiUcher v. Unitea States. 408 A.2d 67, 75 (D.C. 
1979)); Miles. 374 A.2d at 282: see Light v. 
United States. 360 A.2d 479. 480 (D.C. 1976). 
''Whether an issue has been raised for purposes 
of receiving other crimes evidence depends upon 
both the elements of the offense charged and the 
defense presented." Willcher. 408 A.2d at 75 
(citations omitted); see Crisafi, 383 A.2d at 5 
(holding other crimes evidence admissible to 
>how motive where motive was put in issue by 
• 1efense at trial l. 

rn the instant case. appellant had attempted to 
3how. through the testimony of Michael Myrick, 
~hat one ot' the other two occupants of 
1ppeilant's car might have had the gun. Defense 
:ounsei underscored this pomt in closing argu-
11ent. Thus. evidence of appellant's motive for 
·1avimr the gun was reievant to prove that ap
oeilant. and not the other persons in his car, 
~ssessed the pistol. Appellant's possession of a 
arg-e sum or cash suggests he had a good reason 

co possess a gun: to protect himself and his 
11oney. We agree with the trial court's deter-
11mat1on chat the evidence was relevant and 
matenal. . 

•.)f course. other· crimes eVldence relevant to a 
:Jre'l11 except10n must be excmded if its ore
:uaiciai effect outweighs Its probative vaiue. 
.:ones. 477 A.2d at 237: Camvbetl. 450 A.2d at 
~30: see Willcher. 408 A.2d at 77. The balancing 
orocess is corrumtted to the discretion ot' the tnal 
::ourt ana mis court may reverse umy if that 
·1iscret1on nas oeen aousea. Jrmes. -!77 . .\.2d at 
237: r.'am·ooeil. -!50 A.2d ·at -!::lo: Willcher. -i08 
. .\.2d at 77. Uur reVJew oi the recora revea.is that 
che cnai court cons1cierea rhe r'actors re1evant to 
~he determmac1on ·>i ·.vnecher :ne ::>r•Joanve 
vaiue of the ev1aence ·>utwe1gms tts pre1uuk1ai 
effect. We are sat1srieu mac ~ne c:oun orupenv 
exercised its 1is1:ret10n ;n .J.um1tting · :he 
eVJdence. 

III 
.\ooeilant next i:naileng-es +ii<:< :;entence rm :he 

;round that ~he mai jua~e ~rren bv :;entencmg 
'.Jim to a term or ;mnnsonmem .·i : 0 to :)0 •tears 
:'or earrvinl!' a 01stol ·.v;thout a ncense. oursuam 
:o che :iena:tv ·~nnancemem nmv1s11ins ·lr' DC. 
'~·»de )22-lO.ia 'ln11 2~-:~204 '198U .. \ope1lam 
:e1ies •1n ruies or' :;tatutor.' •:onstnlCtIOn ana leni
~v m r>ontenaing :nat. because ne ·.vas -:onVJcted 
•i •'arn·mg- ·1 uisto1 ·.\1tnom a .icense unaer 
·i:.!2·:i~04. ne ·.11as nrooenv sumect ''nlV to ':he 
~nnancement orov1sions •>f "hat sect10n-wnich 
::irescnhes .1 11ax1mum ;entenc-e ·>I :o 
:ears-ana not suoiect as weil to tne haoitua.1 ot'
'en11er ennancemerit orovis10ns •Jt \22-104a-:-We 
tisairree. · 

"'lrsuant ·o ·he oroce111rres ·JI D.C. 1'ode 
)2:l- ll l tl 9811. :ne government fiied before mai 
.m ·niormanon :ettmE; forth aooe1lant's onor 
COnVJCtlOns: assau1t With intent to °Klil whiie arm
.ea anu assawt With a dangerous -neanon. ooth on 
:-.iovemoer !3, 1974: •:oiispiracy w· escaoe, -•n 
Decemoer l8. 197a; anci felonious possession of a 
prohibited weapon. •!TI >lovemi:Jer .30, l\:!n. Ap
pellant admitted to these crmvt<"t!_ons i:Jeiore rriai 

relied upon appellant's 1974 assault with intent 
to kill conviction in ruling that appellant's in
stant conviction of carrying a pistol without a 
license was a t'elonv under §22-3204. The court 
relied on appellant's 1972 weapons conviction 
and his 1973 conspiracy to escape conviction in 
sentencing- appellant to a term of imprisonment 
of 10 to 30 years as a third time felon under 
§22-104a. 

This court has pronounced that joint applica
tion of the habitual offender enhancement provi
sions of §22-104(a) and the enhancement provi
sions of other specific felony statutes "is not 
precluded by the rules of statutory construction 
or the rule of lenity where the policies underly
ing the enhanced penalty provisions are dif
ferent and where the enhancement provisions do 
not have the same precondition to applicability." 
Lagon v. United States, 442 A.2d 166, 169 (D.C. 
1982). Both conditions for joint application are 
satisfied in the case at bar. 

First, the policies underlying the enhancement 
provisions of §22-104a and §22-3204 are dif
ferent. As to the former. "the habitual offender 
statute provides sentence enhancement for of
fenders whose prior record of two prior felony 
convictions indicate[s] that they will not be 
deterred or rehabilitated within the terms of an 
ordinary sentence." Lagon, 442 A.2d at 168 
(citing H.R. REP. NO. 907, 9lst Cong .. 2d Sess. 
65-66, 228. reprinted in 1970 D.C. Code LEGIS. 
& AD. NEWS 460-61, 559). With respect to 
§22-3204. by contrast, [t]he legislative debates 
and reports concerning [the District of Columbia 
Law Enforcement Act of 1953, PUB.L. NO. 
83-85, 67 Stat. 90 (1953), of which §22-3204 was 
enacted as a part, PUB.L. NO. 83-85 §204(c), 67 
Stat. 94] clearly indicate that Congress was 
seeking by that legislation, among other things, 
to enforce drastically its ban against carrymg 
iangerous and prohibited weapons within the 
Distnct of Columbia." Martin v. United States. 
:.'!83 A.2d 448, 450 (D.C. 1971). In other woras. 
\22-104a orov1des for ennanced pena.it1es ;n 
. iraer to reauce recidivism oi reneat 'offenders. a 
.1istinctly different purpose from ~22-a204. che 
<'!nhancement provisions oi which are aes1g-neu to 
-ceep uangerous weapons out or the hanus «Ji per
;ons orev1ousJV <:onv1cted •>I a <"eiony •JT .n· a 
:msaeineanor weapons •>ifense. 

'econa. :he ennancement oroVJs1ons :nav oe 
'otmlv aomiea unaer L,won oecause thev ao not 
~lave. ·~.~e same oreconainon to aop1icaniiitv.·· 
"'.'he ennancement prov1s10n oi ~22-:J:!04 becomes 
:mp1icaoie wnen a .1eienaant conv1ctea •)f ·~arrv
·.ng a c:onceaiea weaoon nas either at ieast 0ne 
::inor m1saemeanor weaoons conVJct1on or a onor 
:e!ony conv1ct1on. Bv contrast. )22-104a !S "mg
~~reci w~enever a :1eiendant conVlctea •JI any 
:etonv 0rrense ,s snown to nave cw0 onor ana 
oenarate '.eionv 1'.0nVlCtions. ..\ccorr:iin!!'JV, .m
::;et!ant' s sentence ·maer :he 1omt orovis1ons .)t 
\22-3204 ana ~2- l04a was ent1re1v ;:;rooer. 
· '.\'e note 1S ·.vet! 'low :i.narno1011s ·it ~-.-,uid he 
. f-'l...<; ·.vowd •JOtam unaer aope1lam·~ ··onstnic-

2209 
tion of the Code-a defendant convicted of a 
third felony. but one not involving a weapon. 
could be exposed to life imprisonment. while a 
defendant conVJcterJ under ~22-8204. even if 
previously convicted of numerous prior felonies. 
couid be exnosed at most to 10 years m prison. 
"Such a result would subvert the legislative in
tent embodied in \22-104a to pumsh recidivists 
more severely." Lagan. 442 A.2d at 169. 

.-!.]firmed. 

DISCLOSURE 
(Cont'd. from p. 2205) 

In light of the plain applicability of §1001, 
Hansen misperceives the issue before us when 
he urges, to quote the caption of the first section 
of argument in his principal brief, that "Con
gress prescribed only a civil remedy and did not 
authorize criminal punishment for the submis
sion of a false EIGA statement." Brief.for Ap
pellant at 27. It was not necessary for the Con
gress that enacted the EIGA to authorize 
criminal punishment. for that authorization had 
been conferred by an earlier Congress, and re
mained on the statute books. The precise issue is 
whether the Congress that enacted the EIGA 
precluded the criminal sanctions that would 
otherwise attach. 

[n approaching that issue, we give appellant 
the benefit of the doubt on a preliminary 
epistemological point: We will assume (without 
deciding) that an erroneous congressional belief. 
expressed in the statute or eVJdent in its 
legislative history, that §1001 did not by its 
terms apply, would be fully equivalent to an ex
plicit decision to preclude its application, so that 
the result would be an inadvertent pro tanto 
repeal of~ 1001 rather than the enactment of an 
obiigation inadvertently subject to crimmal 
penalties. On the other hand, we have no choice 
but to make appellant's task more difficult on 
'l.Ilotner pre1iminary point: It is a venerable rule. 
'.requenuy reariirmed by the Supreme Court . 
:hat " ''!'epea.is hy 1mpiication are not favored.' " 
Tennessee -v·ailey .-J.1,1,thority v. Hill. -!37 C.S. 
:53. 189 ( 19781. • • • :rna WJi! not be founa 
•1mess ,lfl mtent to reoea.i :s · · · :iear inu 
11amfest. · .. ~·n.uea: States "· Borrum 1.'oi .. 3111:1 
·.-.s. :88. l98 1193\Jl • • "'.! !t 'mil not 110 ~o 
;;ive :nis ::innc101e ·ii :;i:a.tutorv '.nternretat10n 
:nere 1ip serVJce ana vac1ilating practical J.Pplica
'lOn. A :;teaay auherence :o :t :s :moor':ant. 
;mmaniy to iac1iii:a.te not ::ne tasK •JI iuavng- nut 
:ne tasK ot' ieinsiauni;. lt iS •me •JI ':he r'unaamen
:ai grouna rmes unaer wmcn aws are :·rame•l. 
Without it. 1Jetermrnmg- ~ne effect •JI a niil Ul'"n 
:he body '>I oreexistrn:~: iaw wowci be :n•1rumate· 
iy aif:ficrut. ana :ne .e21sianve :.iroces;; ·.\·r-.wd 
become aistorted ~v a :;ort .;i biinn .ramesmar.
;run. in wmcn .\!emoers .)i 1.:-0ng!'ess 'It.lee (qr •r 
3.galnsr a ::iarucwar !Tleasure accorr:Jing 'o "hl'Ir 
·:ar.nng esnmanons ·lI ·.vnemer :ts '.moncat10ns 
·•nil be he!d co 5rn::nena ~ne eifects JI an ... artier 
.aw <hat they favor 1r •)opose . 

: JOCU ar =:c• ·P'J•:1ar ;r 
·'.)1rar :;"1e~ "" · ~aoue Jte.:n 

$ :,.,:J1e Jr ;1:mu1ar 1ne ')r 
NO Ol.;~on -'IC jQr.kPtr 

~;ck vour crnlar cu11 & rnonoaram srv1es .l, ,et '1leasurea 
·o vour necK. Joav & s1eeves ·s;zes · 
0 ROMPT OELJVERY-4 WEEKS ONLY ;TAILORED IN HONG KONG\ 

TAILORED SUITS 
'00% Wool Troou:•I 5225 
Nool Blend Worsted :210 
Silk/Siik Blend 5235 
SharOln Wool :230 
NooHi•baraine 5225 
NDOI fweea Jacklll $165 

>PECIAL TRIAL OROER 
1 Suit • 2 Shirts 

' Custom Tailored ~250 

WE VISIT WASHINGTON D.C. AREA EVERY SIX TO 
EIGHT WEEKS FOR PRIVATE FITTINGS WITH VARIOUS 

SAMPLE SWATCHES & STYLES 
FOR NEXT VISIT CALL NOW 201 • 283 · 3660 

","!') ... n111 

.:,.::r:cn •lt " 1r-ry1~' r·.;o'" 
::,, 1e" ,n1e -... •-;or.a11ze,. 

.ATS - ;r.~ar..irr 

; "~'<?"' 
"'"'~ 

J s75 -.:c- .,C ~,~ 

SHfRTS .•·or 
-::-., .. -.· 

FOii ~!IJIC 

MAJOR CREDIT CARDS ACCEPTED 

';,L Jail · ... r: ... ..; St' 11n " )l:iH ;r, 
_,.,,,,.,, ,., . ,'3 A 
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Hansen argues that the presumption against 

implied repeal is inapplicable to this case. since 
no repeal is involved. He reasons that since there 
was no obligation for Members of Congress to 
make financial disclosure before adoption of the 
EIGA in 1978. there was no preeXIstlng cnminal 
liability to repeal. We cannot accept this 
resourceful characterization of the issue. which 
would render statutes such as ~1001 the most 
feeble of enactments. virtually requiring for 
their application to new obiigations (as 
appellant's brief at times urges) an affirmative 
intent. in the legislation creating the new obliga
tions, that they should apply. The fallacy in ap
pellant's analysis is that it takes the presumption 
against implied repeal to be a rule based ex
clusively upon misumed substantive inertia 
rather than-what in our view it is-a rule based 
pnmarily upon assumed legislative practice. The 
major rationale of the presumption. in modern 
terms at least, is not that Congress is unlikely to 
change the law-so that in the present case, 
where there was no preexisting criminal liability 
for this particular filing, the presumption would 
be inapplicable; but rather. that Congress 
''legislate[s} with knowiedge of former related 
statutes," Continental Insurance Co. v. Simv
.~on. i) F.2d 439. 442 (4th Cir. 1925), and will ex
pressly designate the provisions whose applica
tion it wishes to suspend. rather than leave that 
consequence to the uncertamties of implicaaon 
compounded by the vagaries of judicial construc
tion. The application of that rationale to the pre
>ent case 1s ciear: The terms of \1001 cover 
:'.alsification of EIGA financial disclosure torms: 
i Congress wished to exclude that coverage it 
woUJd normally have said so: we will not readily 
c.'Onciude that it did so by implication. 

With these pnnciples in mind. then, we pro
<!eea to consider whether the EIGA repeals the 
appiication of SlOOl to its disclosure provisions. 
it does not do so expressly-even though it does 
~ake pain tO exclude appiication of "any State or 
.ocai. law with respect to financial disciosure oy 
reason oi holding the office of Member or can
didacy for Federal office ... ~ U.S.C. ~708 cem
phasis added). (We note m oassmg that, If repeal 
was m iact mtenaeu. this aosence oi express ex
·~tusion is <:Jven more strange man tt wowd nor
:nruly be smce. as we snail discuss m more aetat.i 
oeiow. :ne mreatenea app1icaaon ui ~ 1001 was 
expiicidy ::irougnt ':O r.he attention •>i a House 
'~ommtttee mat reoorteu one vers10n •JI che 01i1 
both by the Depaii:ment •JI .justice :.mci oy cne 
•:!erk oi the House, md r.o "ne attention !JI :ne 
:uJl House. :n :1oor ·Iei:Jate. :iv :wo 0i .ts 
~Iemoers.1 We iooK ':nen. ior some :naicauon ·Ji 
:mrnicit repeat strong enougn ~o overcome ~ne 
:omrary presumption. • • • 

;:'!le Distr:ct Court reacned ··rt]he inescaoaoie 
.;oncmston ... :hat t:.,mrress s1mo1v •1id !'lot in

:eno :o renaer ,ection i·oo1 inaontlcaole co :ne 
intentiona1 :'aisu'icattnn 't' '.'.: IGA. 'inanc:ai 

-- ·iisciosure reoorts." 'in6 F .:;1mn. ·u ln8-ri9 .4c
··or'1. r~n·1.tP.d.. 3tatP.r; '·'· 1."'~ri.1.hrn-n.P.. ~~o. ~ :R-R·~3-
'i7-WEH • D. ~<"P.v ·mouhlisned. ~ranscriDt ,;f ~;Iar. 
::3. :984 oroceemne:si. We ::eeo riot ;r::; :nat far. 
It suifices i:hat :here is not remote1v..:.::e1mer :n 
·ne :extua.i :nmcacions W'! nave consmerea. !1or 
.n me •rnnous emsoaes oi iernsiative '?lStorJ. ::or 
.n a.ii or' them c:umomeu-'l. ctetlr 'Inti manire::;r, m-
1icacirm •JI an tment w reoea1. 

:fansen 1•r,nrern1s mat even 'T q 00 l mones :1) 

1is E:IGA filings. :1e !las nor ·.n.01area ·nat -,i:amte 
Jecause cne '•m1sswns :·!'om ms {<irms ·.vere ::ot 
··'"11atena1. · · • .. " :-!ans.en anrut's :nat nis ,_;rn1~-
3ions ... ·ou1ci. uot ~ave ueen 1'u1.renal :le,~ause =-:rJ 

:'edera1 :.l~~ncv ·)r •leparr.merr ··· .... ·as ··on~1ueti~C: 
lny :nnu1rv 1r ·nve~rt1.!at.t11n. 1r n1~tr::1r1:! u1·. 
J - - • ··- . • _. 

affected in the slightest if Congressman Hansen 
had, in 1979. 1980, 1981 and 1982 put on his 
EIGA forms the debts and transactions which 
the indictment alleires he should have reported." 
Brief for Appellant at 53. This argument 
misunderstands the nature of the matenalitv re
quirement: A lie iru1uencing the possibility -that 
an investigation might commence stands in no 
better posture unoer §1001 than a lie distortiru; 
an mvestigation aiready in progress. See United 
States v. Mcintosh. 655 F.2d 80. 83 (5th Cir. 
1981), cert. denied. 455 U.S. 948 (1982) lfalse 
statement material because "disclosure of the 
truth could have provoked the agency to 
action"). And it is bevond doubt that information 
contamed on for oinitted from) EIGA forms 
could in some cases intluence the possibility of an 
authorized investigation by a federal depart
ment. • • • 

• • • The materiality requirement that we 
have found implicit in that provision excludes a 
matter unrelated to the subject of the agency's 
or department's responsibility-for example, 
misrepresenting the occupation of a corporate 
director where that is irrelevant to the deter
mination at hand, see, e._q., United States v. Talk
ington. 589 F.2d 415. 417 (9th Cir. 1978). But 
where. as here, the falsification pertains 
specifically to the area the department is charg
ed to investigate la filing Member's financial 
transactions), and tends to conceal m anv 
aeg-ree-even beyond the point where furthe-r 
concealment might be thought superfluous
material that would prompt or affect an in

vestigation, we will look no further. Application 
oi §1001 does not require judges to function as 
amateur sleuths, inquiring whether information 
5peciiically requested and unquestionably rele
vant to the department's or agency's charge 
would really be enough to alert a reasonably 
dever investigator that wrongdoing was afoot. 
Here the falsifications related to financial trans
actions within r.he Committee s i:harge, and 
:enaed to conceai iru'ormat1on that wouid have 
oromotea mvestigacion or act10n: no more :s . 
:ieeaed. 

-:\' 
:fansen aileges that his rriai did not commence 

-.vnnin rne c:me :im1ts ,;f che ;3oeeav Triai Act. ::3 
·_-.;3.C. \§3161-7..J. '19821. The seventv-.iav i:1me 
::ienuu .;oec:iiea in ::ne .-\ct ·nas •llle w exo1re <Jn 
?eoruary .::4. ~<j84. ·)n .;anuary ::6. :-fansen 
~reea to a mat •late •JI .\farcn ~ \! '. .i. 984. thereoy 
·va1vmg ms rl!fnt w :iave '.ne :na.i 3tart wuner. 
:'he cr1ai ·iid not commence 'lntli .'vlarcn 20. 

':irruaily ail •lI :he mne fr"m .;anuary :.:ti -., 
Ylarcn 19. !'lowever. ·nas excmuaoie for ournoses 
ii :he :5oeeav Triai .\ct's 3evemv~1av ·:.me 
:aicu.ianon. The .';.ct ::irovicies ;n l 8 f.". ~. =::. 
\316llhWll<F1 :hat 'Jenoas 1i deiav "~eswtmF 
'rl)m anv oretr.ai mcmon. :·rom me fiiing •Jr· :;:;e 
:notion mrong-n :hP ··0ne1us1on •:i ::he neannir ~r' 
·r "•ther '.lrnrnor. ·lisnosition . n'. 31l<'n mot1or, 
-nav r:1e ~xc1uried fr()m :!'le ;.;eventv-,1av ner.1"1. 
::Junne- aimost ~ne entire ::ienoa from .iam.iar: :..:» 
·o .'vlarc!'l !9. ::umerons oretnaJ motions :'iied ~.,. 
·ne ;;rovernrnent .ma Hansen ..vpre ·;naer •'.'>n
:1cieranon JV -.ne ·~ourt. ~ike'Wlse ·1unn~ ~~is 
'.)enoa. :ne Cler!< ;t' :he Ho11se ·•i R.enre<oen
·:lnves iiiea a motion ro <masn :i s1mooena m :ne 
·ase. vmcn :ne ·'.nurr ·onswereu ::"rir 3eve!CU 
VP€KS. nansen asserts ~ilai. •JelaVS l.l'lS!Ili; from 
'ilCn motions :ian 'lJrpaav ·,pf'n "'nv1s10nea m :!": ... 
·-..ur: s tix:ng. J.nU :.ne :ercr:nant;; acceorance. 
;I :::e .\1arf'.n . J •late. :;; ·r:ar '.ne 'late :iaa ro -
·l:!zaruetJ :is :iuotr:ct r.o n~ r 11r1:.~.er i.;:xt~P..,:,!uns· nt--r· 
.nntea n~...- ·.ne -~oeeav _ rru .\.~L .~!thoui::;n ~.::e 

Y"!.'.11 :Wl~e·:s .Jrc:er !::t'ttlfli; 111e ::.n.u 1Jare 11i :Vlarf·:i 
:~~ -lilJ ~tatf? :ha( ·.ne .....;.xrt:n.:;1011 ·.-v1)U111 ··11iuVv ~~-"=" 
:ltnl:! ·1:- ."'t!'-1va1 1{ 'i!iU1'!1JaLeu '1111llon:-: wn:c:: 
·;;;~''1( ',\":'~: .""~·oJlllfe :::il~r [tli·dai r~:"r1·1~ ..:. :." ~·o:: 

83-00075. slip op. at 2 rD.D.C. Jan. 27. 1984), it 
seems to us most unlikely that the experienced 
t~al judge here meant to imply that the exten
s10n was final and absolute. That would have 
disoiaved a foolhardv confidence in her abilitv 
precisely to calculate· the time needed to dispose 
of yet-unforeseen pretrial matters-such as the 
defendant's last-minute motion for change of 
venue because of prejudicial publicity. which in
duced the trial court to require a seauested jury, 
arran~ements for which caused delay of the trial 
from March 19 to March 20. Assumin~. however. 
that that was what the extension to March 19 
meant, the consequence of the failure to comply 
with it would simply be retraction of the defend
ant's waiver of speedy trial rights that was the 
quid pro quo. The District Court would have no 
authority to create a mmi-Speedy Trial Act by 
Judicial fiat, binding itself to dismissing the pro
secution in advance of the time the Speedy Trial 
Act would allow, and even against its own judg
ment of what justice required. At most, then, 
Hansen reacquired his previously waived Speedy 
Trial Act rights on March 20. Since those rights 
would still not have entitled him to dismissal, 
because of the tolling of the seventy-day period 
described above. commencement of the trial on 
March 20 was lawful. 

II * * •• 
We have carefully considered all of Hansen's 

other arguments and find them to be without 
ment, substantially for the reasons gwen by the 
District Court in its rulings and opinions below. 
We affirm the conviction on all counts. 

Jo ordered. 
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Office of the 
Assistant Attorney General 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

JAN 6 1006 
Memorandum for Fred F. Fielding 

Counsel to the President 

Re: Interpretation of the 11 financial interest" requirement 
of 18 U.S.C. 208 as applied to a spouse trustee 

) 

Larry Garrett of your Office has requested our views on the 
meaning of a statement contained in an unsigned 1967 memorandum 
of this Office relating to the scope of the term "financial 
interest" in 18 u.s.c. 208. In the course of advising that a 
spouse's remainder interest in a trust constituted a disqualify
ing financial interest under section 208, the 1967 memorandum 
stated that "[nlo doubt the bare interest of an individual as 
trustee -- that is, his interest as trustee not accompanied by 
any personal beneficial interest -- would also be deemed a finan
cial interest under section 208." Mr. Garrett has asked whether 
this statement should be interpreted to require an official's 
disqualification from any matter affecting a trust of which his 
spouse is a trustee, even if the spouse has no personal bene
ficial interest in the trust. 

As we understand the facts giving rise to Mr. Garrett's 
inquiry, a prospective appointee to the Federal Trade Commission 
and his wife both serve as trustees of a charitable family trust. 
Neither has any beneficial interest in the trust or its assets, 
and neither receives any fee for serving as trustee. Because the 
financial interest of the trust is likely to be implicated in 
numerous matters coming before him as an FTC Commission~r, the 
prospective appointee has decided to resign as trustee. The 
question has arisen, because of the statement in the 1~67 memo
randum, whether the prospective appointee's wife, solely by 
virtue of her status as a trustee of the family trust, has a 
"financial interest" that would be imputed to the appointee under 
section 208 and thus disqualify him from involvement in any 
matter affecting the trust. For the reasons that follow, we do 
not believe that she would. 

1 We assume that the prospective appointee has determined that he 
should resign as trustee rather than recuse himself on a case-by
case basis because of the likely frequency with which matters 
affecting the financial interest of the trust will come before 
him as an FTC Commissioner. 



Section 208(a) disqualifies an officer or employee of the 
Executive Branch or any independent agency from participating in 
a particular matter 

in which, to his knowledge, he, his spouse, minor child, 
partner, organization in which he is serving as an 
officer, director, trustee, partner or employee •• 
has a financial interest. 

Under the terms of the statute, an official is disqualified from 
participating in any matter in which he or his spouse has a 
''financial interest." He is also disqualified from partici
pating in any matter affecting the financial interest of any 
organization which he serves as a trustee, simply by virtue of 
his office and without regard to any identifiable personal finan
cial interest he might or might not have in the matter. This "ex 
officio" bar applies by its terms only to the official himself, 
and not to his spouse, minor children, or partners. 

Thus, the quoted language of the statute recognizes and 
gives effect to two distinct types of disqualifying "financial 
interest" -- personal and organizational. A personal financial 
interest requiring disqualification is one held either by the 
official himself or by his spouse, his minor children, or his 
partners. An organizational financial interest requiring dis
qualification is one held by an organization in which the offi
cial himself serves as an officer, director, trustee, partner, or 
employee. The personal financial interests of a spouse are 
imputed to the official under section 208, while the financial 
interests of an organization served by the spouse are not. 

we thus think it clear, contrary to the implication of 
the quoted statement in this Office 1 s lY67 memorandum, that 
Congress did not intend a personal "financial interest" in an 
organization to arise solely from one's status as trustee of the 
organization. Indeed, a contrary conclusion would render entirely 
redundant the express language of section 208 that bars an 
official 1 s participation in matters affecting the financial 
interest of an organization in which the official serves as a 
trustee. Accordingly, the statement in this Office's 1967 
memorandum should be read to refer simply to the organization
related basis of disqualification applicable to the official 
alone. It should not be read to mean that a spouse's position as 
a trustee of an organization in and of itself gives rise to a 
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disqualifying persona~ financial interest that must be imputed to 
the official himself. 

In sum, we conclude that a government official is not re
quired to disqualify himself from participating in a matter. 
affecting the financial interest of a trust of which his spouse 
is a trustee so long as the spouse derives no personal "finan
cial interest" from that trust. we emphasize that our comments 
in this memorandum are confined to the narrow legal issue raised 
by Mr. Garrett concerning section 208. we offer no views regard
ing other possible ethical considerations that might be raised 
in this context under relevant agency regulations. 

2 

~e·s\Joope 
Assistant Attorney General 

Off ice of Legal Counsel 

we do not mean to suggest that there are no conceivable 
circumstances in which a spouse's status as a trustee of an 
organization could in fact give rise to a personal financial 
interest, thus triggering the disqualification requirement of 
section 208. For example, an official's participation in some 
particular matter could have a direct and predictable impact 
on the spouse's personal liability as a fiduciary of an 
organization. In this event, the spouse would have a personal 
financial interest in the matter, and the official would be 
required to disqualify himself from participating in it. 
we do not believe, however, that the mere possibility that 
the spouse-trustee might be subject to suit for breach of 
fiduciary duty as a consequence of some action taken by the 
official would necessarily require the official's disqualifi
cation in all matters affecting the financial interest of the 
trust. See, e.g., Memorandum from William H. Rehnquist, Office 
of Legal Counsel, to John W. Dean, Counsel to the President, 
December 10, 1Y70 (possibility that coal producers trade 
association could gain or lose income depending upon Federal 
Power Commission decisions "is too tenuous and speculative to 
be regarded as a 'financial interest' of the type prohibited 
by section 208"). While we have found no judicial decisions 
directly on point, we think it unlikely that a court would find 
a disqualifying "financial interest" under section 208 where the 
spouse-trustee's liability for breach of fiduciary duty is not 
direct and predictable. Cf. United States v. Mississippi Valley 
Generating Co., 364 U.S. 520, 557 (1961) (predecessor of section 
208 violated where there was a ''substantial possibility" that 
the employee's company would benefit as a result of his partici
pation in certain governmental matters). 
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84x13, 84x15, 85x6 
8lx4, 8lx5, 8lx9, 8lxl5, 8lx35, 82x7 
80x6, 80x9, Slxl, 81x2, 8lx4, 8lx5, 8lx7, 8lx9, Slxll, 8lx14, 
8lx20, 8lx25, 8lx28, 81x35, 82x7, 83x7, 83x12, 83x14, 85x5 
80x6, 80x9, 8lx7, 82x5, 84x13, 85x5 

· 8lx7, 81xl0, 8lx14, 8lx25, 85x5 
80x9, 8lx35, 84x7 
(See below) 
8lx5, 8lx33, 82x5, 83x5 
8lx9, 8lx20, 8lx28 
85x6 

80x4, 80xl0, 82x2, 82x16 
80x4, 80xl0, 8lx23 

Financial Disclosure-Title II of the Ethics in Govemment Act. 

Generally- 79xl, 79x2, 79x7, 80x5, 8lx3, 8lx22, 82x12, 82x14, 83x9, 84x5, 
84x8, 85x7 

Outside earned income limitation- 8lx6, 82x6, 82x9, 82x18, 83x4, 83x6, 85x18 

18 USC 202-209 -Criminal conflict of interest provisions (except those 
subsections of 207 above) 

Section 202 (Definitions) -
8lx8, 8lx24, 8lx30, 8lx34, 82x22, 83x16, 84x4, 84x13 

Section 203 {Compensation for Matters Affecting Government) -
8lx1.0, 8lx21, 8lx24, 82xl0, 82x20, 82x21, 83x2, 83x19, 84x3, 
84x4, 84x6, 84x9, 84x13, 85x3, 85x12 

Section 205 (Claims against the Government) -
SlxlO, 8lxl2, 8lx24, 82xll, 82x19, 82x20, 82x21, 83xl, 83x2, 
83xl 9, 84x3, 84x4, 84x9, 84x13, 84x14, 85xl, 85x3, 85x12 

Section 207(g) (Partners of Government Officers and Employees) -
79x3, 8lx13, 8lxl9, 8lx34, 84x3 

Section 208 (Official Actions Affecting Personal Financial Interests) -
79x4, 8lxl9, 8lx27, 83x6, 83xl8, 83x20, 84x3, 84x6, 84x8, 
85x10, 85x14 

Section 209 (Dual Compensation for Official Duties) -
81x16, 81x17, 81x18, 81x31, 81x32, 82x15, 82xl7, 82xl8, 
83x2, 83x3, 83x4, 83x6, 83x10, 83xll, 83x15, 84x3, S4x4, 
84x5, 84x12, 84x13, 85x4, 85xll, 85x13, 85x16, 85xl8, 85x19 

Office· of Govemment Ethi~ Title W of the Ethies in Govemment Act 
79x6 
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85 x 1 
01/07 /85 

OGE advised an employee that 18 U.S.C. 205 would prohibit him either with or 
without pay from prosecuting a claim for or acting as an agent or an attorney for l:l 
veteran before the Board of Veterans Appeals. The fourth paragraph of section 205 does 
provide an exception that allows an employee to represent another employee who is the 
subject of disciplinary, loyalty or other personnel administration proceedings in 
connection with those proceedings. This exception, however, would not under any 
interpretation, reach the entitlement portion of a proceeding that is very often a part of a 
veteran's appeal. To bifurcate a proceeding into one portion involving entitlements and 
another portion involving discharge character and duty status, arguably personnel 
administration matters, would involve a classification by subject matter which would not 
be possible or practical. 

85 x 2 
01/07 /85 

OGE advised an employee that certain of the general standards of conduct, 
specifically his agency's versions of 5 C.F.R. 735.203 and 735.206 which address outside 
employment and the misuse of information, would apply to two agents of an agency's 
Inspector General's office who had entered into contracts with a magazine, giving the 
magazine exclusive production rights to the story of their participe. tion in an agency 
investigation into racketeering in a specific city. The agents had been asked to grant an 
official interview with the magazine and the contracts had resulted from that interview. 
While OGE did not opine on the agency's ability to limit the agents' private rights (e.g. the 
right to assign movie and television rights to their life stories, the right to assign the use 
of their names, or the right to waive legal claims for invasion of privacy), it did state that 
the agency could consider an adverse action against each employee if the agency found 
that the agents had violated the standards of conduct by entering into these contracts. 
(The matter had first been referred to the Department of Justice who had declined 
prosecution.} 

85 x 3 
03/08/85 

OGE advised an employee that, consistent with prior Department of Justice 
opinions, 18 U.S.C. 203 and 205 did not prohibit the employee from preparing, with or 
without a fee, income tax returns for others because simply signing as the preparer was 
not the kind of representation proscribed by those statutes. OGE pointed out that the 
employee/preparer could not, however, represent the taxpayer to the IRS in any 
subsequent audit. He could only answer factual questions such as which taxpayer records 
he used to prepare the return, and could not argue any theories or positions as to why he 



used one figure rather than another. If an employee conducted his ta.x preparation 
activity through a business entity such as a partnership, the employee would be prohibited 
by section 203 from sharing in any fees generated by his associates in representing clients 
before the government, typically the IRS. Finally, OGE reminded the employee that 
preparing returns for others fell within agency standards of conduct restrictions on 
outside employment and other. activity and that the employee's agency could, through 
these standards, limit or restrict this activity. The employee was reminded to confirm 
and follow any outside employment approval procedures instituted by his agency. 

85 x 4 
04/02/85 

OGE advised a DAEO that his agency could not write an exception to the agencyts 
version of the model standards of conduct relating to gifts or outside employment or other 
activity, 5 C.F.R. 735.202 and 735.203, nor to the restrictions of 18 U.S.C. 209, to permit 
acceptance of items of appreciation by agency employees for giving speeches in their 
official capacities to private organizations. OGE pointed out that such items were 
offered simply because of official duties and thus would run afoul of both standards of 
conduct. Further, if the items were considered compensation for purposes of 18 U.S.C. 
209, as they might well be, no agency has the authority to make an exception to that 
statute. 

85 x 5 
05/09/85 

OGE advised a DAEO that, in essence, there were no restrictions under 18 U.S.C. 
207(c), the one year no contact bar, for former senior employees of the CAB once it 
ceased to exist as an agency. Since certain functions of the CAB and some of its 
personnel were integrated into the existing structure of the Department of 
Transportation, the concern was that former senior CAB officials might have some 
personal suasion with other former CAB, now DOT, employees on those matters. 
However, the restrictive language of subsection (c) refers explicitly to represents. tions 
before, or to, the department or agency in which the former employee served. In this 
case, that was the CAB and not the DOT, and there is no portion of DOT which could be 
considered the CAB for purposes of subsection (c). 

85 x 6 
05/16/85 

OGE advised a former employee that even though a claim had remained dormant in 
the office over which he had official responsibility for a rumber of years, including his 
last year of government service, and even though his office had considered the claim 
withdrawn, he was prohibited by 18 U.S.C. 207(b){i) for a period of two years from 
termination of his official responsiblity for the matter from representing the claimant in 
a reopening of the original claim. The claimant had decided to reopen the original claim 

2 



before his right was barred by the statute. of limitations. The Office determined that 
since no ultimate-resolution of the original filing had been reached and the matter was 
still capable of being pursued, it was, for purposes of section 207{bXi) "actually pending" 
in the department. Further, his offical job description encompassed supervision of all 
such claims filed in the office he headed and therefore the matter was under his official 
responsibility. 

85 x 7 
0.5/20/85 

OGE advised a DAEO that two GM-15's within his agency and several public health 
officers whose pay grades as "member [s] of a uniformed service" were below 0-7 should 
nonetheless be required to file public financial disclosure reports pursuant to title IT of the 
Ethics in Government Act. The agency's authority to hire scientific and administrative 
personnel, such as the GM-15's, at a grade level up to GS-18 had been restricted by the 
Civil Service Reform Act. The agency stated that even so, the duties of these individuals 
and the PHS officers were comparable to those of persons paid at GS-16 or SES levels or 
0-7's and above. OGE has authority under section 201(fX3) to determine that other 
positions of equal classification to those specifically covered under the sections should 
file public reports and has taken the position that it is the level of the employee's 
responsibility not the pay he or she receives, that is determinative. Since the agency 
argued these individuals filled such high level positions, we approved their request that 
these employees file. 

85 x 8 
05/20/85 

OGE advised an Inspector General that OGE would not amend the exemption in 
5 C.F. R. 734.603(c) which allows Special Agents of the Federal Bureau of Investigation 
who are conducting criminal conflict of interest investigations access to public financial 
disclosure reports without filing a public request, to include agents of the Inspectors 
General. The legislative history of the provisions in the Act requiring publicly available 
applications for review of reports did not discuss any exception to this requirement for 
law enforcement personnel. Although the Department of Justice and the FBI requested a 
broad exception, the Office ultimately allowed the narrow exception for non-public access 
only for their investigations on violations of 18 U.S.C. 202-209. Such exemption was 
granted to the FBI as the investigative arm of the prosecutors of any such violations. 
Further, no office of an Inspector General could provide OGE with documentation that 
this requirement had significantly hampered an investigation; therefore, OGE felt the 
present narrow exception for the FBI, one rarely used, was sufficient. 

3 



85.x 9 
07 /12/85 

OGE advised the head of an agency of the considerations this Office felt were 
involved in determining whether the use of a government-owned vehicle for transportation 
to social or quasi-'social events was a misuse of government property. Because the statute 
specifically addressing the use of a government vehicle used the standard of "official 
purpose," the letter discussed the criteria OGE felt to be involved. Further, because this 
question stemmed from the use of a government vehicle and driver to attend certain 
receptions, dinners and other socially-oriented events, the Office pointed out that the· 
agency had no exception to its gift restrictions in the standards of conduct to cover food 
and entertainment accepted by an employee at these events. The exception in 5 C.F.R. 
202(b)(2), substantially repeated in the agency's regulations, was not applicable to these 
events. Without an appropriate exception, if the host for the event were a prohibited 
source under the agency's equivalent of 5 C.F.R. 735.202, then acceptance of such items 
would be prohibited. The letter required the agency to develop some guidance in the area 
and referred them to another agency's regulations as a model. 

85 x 10 
07 /15 /85 

OGE advised a DAEO that the restrictions of 18 U.S.C. 208 would apply to an 
employee working on one phase of a contract, whose spouse was employed at the same 
facility by the contractor. Given the nature of the duties the spouse performed for the 
contractor, OGE determined she had a financial interest in the contract and thus the 
employee was prohibited from acting on the contract unless issued a waiver. In this 
instance, OGE did not make a recommendation to the agency regarding the advisability of 
issuing a waiver because the agency was in a much better position than this Office to 
evaluate the nature of the procurement activities involved. The agency was cautioned, 
however, not to focus on the reputation for personal integrity of the employee or his 
spouse when determining whether to issue the waiver. OGE felt that would be 
counterproductive in the agency's attempt to eliminate the appearance of impropriety 
involved. · 

85 x 11 
08/23/85 

OGE advised an agency ethics official that the implementation of proposed 
severance arrangements of a prospective advice and consent nominee would be precluded 
by 18 U.S.C. 209(a). The nominee intended to resign his position as chairman of the board 
of a closely-held corporation in which he was the major shareholder but stay on the board 
in an uncompensated basis with an agreement to return upon completion of government 
service. The corporation proposed to adopt a severance plan which would pay the 
individual and other employees leaving in the future an amount to be determined by the 
board by factoring in length of service, degree of responsibility for the corporation, and 
overall contribution to the success of the corporation. The maximum amount would not 
exceed 150% of the individua11s present salary. In this individual's case, it would be paid 
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in two installments over a two-year period. In reviewing these factors, OGE determined 
that given the individual1s continuing ties to the corporation, his intent to return and the 
lack of a pre-existing severance plan for the corporation, the arrangement resembled a 
leave of absence rather than any normal severance arrangement and that the payments 
appeared to be a supplementation of his government salary during this leave. Under those 
circumstances, OGE did not think the payments were appropriate. 

85 x 12 
08/29/85 

OGE advised a Member of Congress who requested an opinion on behalf of a 
constituent, that an employee of an agency who owned his own business, would be 
prohibited by 18 U.S.C. 205 from representing his own company in seeking a contract from 
his agency or any other federal agency. Further, 18 U.S.C. 203 would prohibit him from 
receiving any compensation for his own or someone else1s representations to any federal 
agency. In addition, section 3-601 of the Federal Acquisition Regulations prohibits 
contracts between the government and government employees or businesses owned or 
substantially controlled by government employees, except where the needs of the 
government cannot otherwise be supplied. Finally, the employee must check his agency1s 
version of the regulations at 5 C.F.R 735.203 regarding outside employment and other 
activities to see if they require him to get approval to conduct his business. 

85 x 13 
09/17 /85 

This is an agency-wide memorandum from OGE concerning the acceptance of 
commercial discounts by executive branch employees. The memorandum covers 
applicable criminal statutes and other related statutes, the standards of conduct, and the 
public disclosure requirements of the Ethics in Government Act. 

85 x 14 
09 /23/85 

OGE advised a DAEO that, while it appeared an employee should recuse himself 
from participating in a matter in which his brother's law firm represents a company 
having a substantial stake in the outcome of the matter, the ultimate decision lay with 
the agency. Although the recusal requirement of 18 U.S.C. 208 would not be triggered 
inasamuch as it does not cover the financial interests of a sibling, the standards of 
conduct, most particularly those based on 5 C.F.R. 735.201a, would apply. OGE 
recommended that the agency, in making its final decision, consider the criteria used in 
determining the disqualification of federal judges, 28 U.S.C. 455 (a) and (b), also 
discussed in 83 x 18, because the employee's duties were closely associated with an 
adjudicatory function. 
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85.x 15 
09 /25/85 

OGE advised an ethics official that a former employee who had, before retiring, 
personally approved a detailed concept of a departmental museum, including the 
establishment of a private foundation to raise funds for the museum and related 
activities, would be prohibited by 18 U.S.C. 207(a) from representing the foundation to the 
government on matters involving the establishment of the foundation or its working 
relationship with the museum. The Office determined that the concept of a departmental· 
museum was a particular matter; coupled with the detailed idea of creating a support 
mechanism--the foundation, it became a "particular matter involving a specific party." 
Given the former employee's personal and substantial participation, the restrictions of 
section 207(a) applied. 

85 x 16 
09/30/85 

OGE advised a private organization that it could not sponsor an official government 
awards program because neither of the two agencies jointly responsible for the program 
had statutory authority to accept private gifts to defray official expenses. The 
organization could host a separate banquet honoring the recipients of the awards because, 
as a 26 U.S.C. 501(c)(3) organization, it could under 5 U.S.C. 4111, offer such an honor to 
each employee. Each employee's agency would have to make the determination under 
5 C.F.R. 410. 705 whether its employee may attend the private banquet. 

85 x 17 
10/23/85 

OGE advised an employee that it felt her Department had correctly concluded that 
her husband's financial interests in a program managed by her employing agency within 
the Department created an appearance of a conflict of interest on her part. Further, 
OGE pointed out to the employee that her husband's interests were voided by the 
Department on the basis of a specific statutory prohibition against employees holding 
directly or indirectly such interests, and not simply because the interests created an 
appearance of conflict. Simply because other employees held similar interests did not 
mean she was being treated unfairly. The statute prohibited acquisition after 
employment; it did not require employees to divest themselves of interests acquired prior 
to employment nor would there be the same degree of appearance of conflict for those 
employees who did not hold the same type of position with the agency as she. 
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85 x 18 
10/28/85 

This is an agency-wide memorandum from OGE concerning the participation for 
compensation by executive branch employees in privately-sponsored seminars or 
conferences. The memorandum covers applicable criminal statutes and other related 
statues and the standards of conduct, and the public disclosure requirements of the E thi<?S 
in Government Act. 

85 x 19 
12/12/85 

OGE advised a private attorney that this Office could not say that 18 U.S.C. 209 
would not apply to the donors to, and the employee/recipient of, monies from a private 
defense fund established to pay the legal expenses the employee incurred. for 
representations in a grievance process in which he is engaged with his agency. For 
purposes of applying section 209, determining whether these payments were 
"compensation for services as an employee of the United States" was crucial. Such a 
determination must be made based on the totality of the circumstances, keeping in mind 
that the benefits would be paid for services required because of a controversy arising 
directly from the performance of official duties. Further, OGE noted that persons 
involved in setting up the fund on the employee's behalf, if also employees, must be 
mindful of the restrictions of 5 U.S.C. 7351 if soliciting contributions for the fund from 
people they supervise, and the standards of conduct, if soliciting from outside sources. 
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;.Chart on 
Contribution 
Limits 

Contributions from 

Individual 

Multicandidate Committee4 

")arty Committee 

Republican or Democratic 
Senatorial Campaign 
Committee,6 or the 
National Party Committee, 
or a Combination of Both 

Any Other Committee 
or Group7 

I 
I 

To Candidate 
or His/Her 
Authorized 
Committee 

$1,000 
Per Election3 

$5,000 
Per Election 

$1.000 or $5,0005 

Per Election 

$17,500 
to Senate candidate 
per calendar year 
in which candidate 
seeks election 

$1,000 
Per Electior 

To National To Any Other Total 
Party Committee Contributions 
Committee1 

Per Calendar Year2 Per Calendar Year Per Calendar Year 

. 
$20,000 $5,000 $25,000 

$15,000 $5,000 No Limit 

No Limit $5,000 No Limit 

Not Applicable Not Applicable Not Applicable 

$20,000 $5,000 No Limit 

7 For purposes of this limit, each of the following is considered a national party committee: a party's national committee. the Senate Campaign com
mittees and the National Congressional committees. provided ttley are nor autnorized by any candiaate. 

2 Calendar year extends from January 1 through December 31. Individual contributions made or earmarked to influence a specific election of a clearly 
identified candidate are counted as if made durmg me year in which rtie election is held. 

J Each of the following elections is considerea a separate election: primary election, general election. run-off election, special election, and part~ 
caucus or convention which has authority to select the nominfi'B. 

4 A mullicandidate committee is anv committee with more than 50 contributors which has been rep1stered for at least 6 months and. with the excec· 
uon of State parry committees. has made contributions to 5 or more Federal candidate!.. A candioare committee should check with rhe F£C re 
determine wner11er a contributing committee has oualifieo as a multicandidare comm1treE 

· 1m1r aepends on whether or nor party comm1rtee 1s a mulricandidare commnree. 

·Republican and Democratic Senarorial Campaign committees are subject ro a/1 other i1m11s apphcable lO a mult1cand1date committe=. 

1 Group includes an organizar1on. partnership 01 group ol person!.. 

46 
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i";(4)" "honoraria" has the meaning given such term in the Federal 
....... Election Campaign Act of 1971. 
'';i'il(+·· (6) "value' means a good faith estimate of the dollar value 
·· if the exact value is neither known nor easily obtainable by the 

reporting individual; 
(6) "personal hospitality of any individual" means hospitality 

extended for a nonbusiness purpose by an individual, not a corpo
ration or organization, at the personal residence of that individual 
or his family or on property or facilities owned by that individual 
or his family; 

(7) "dependent child" means, when used with respect to any 
reporting mdividual, any individual who is a son, daughter, step
son, or stepdaughter and who-

( A) is unmarried and under age 21 and is living in the 
household of such reporting individual; or 

(B) is a dependent of such reporting individual within the 
meamng of section 152 of the Internal Revenue Code of 1954 i 

(8) "reimbursement" means any payment or other thing or 
value received by the reporting individual, other than gifts, to 
cover travel-related expenses of such individual other than those 
which are-

( A) provided by the United States Government; 
(B) req_uired to be reported by the reporting individual 

under section 7342 of title 5, Uniterl States Code; or 
(C) required to be reported under section 304 of the Fed

eral Election Campaign Act of 1971 (2 U.S.C. 434); 
(9) "Secretary concerned" has the meaning- set forth in section 

101 (8) of title 10, United Stu.tes Code, and, m addition, means
( A) the Secretary of Commerce, with respect to matters 

concerning the National Oceanic and Atmospheric Adminis· 
tration ; and 

(B) the Secretary of Health, Education, and Welfare, with 
respect to matters concerning the Public Health Service; 

( 10) "designated agency official" means an officer or employee 
who is designated to administer the provisions of this title within 
an agencl ; and 

(11) 'executive branch" includes each Executive agency (as 
defined in section 105 of title 5, United States Code) and any 
other entity or administrative unit in the executive branch unless 
such agency, entity, or unit is specifically included in the coverage 
of title I or III of this Act. 

OUTSIDE EARNED INCOME 

SEC. 210. Except where the employee's agency or department shall 
have more restrictive limitations on outside earned income, all em
ployees covered by this title-

(1) who are compensated at a pay grade in the General 
Schedule of grade GS-16 or above und who occupy nonjudicial 
full-time positions, appointments to which are required to be 
made by the President by and with the advice and consent of the 
Senate, or 
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(2) who are emplo,vees of the White House Office and are com
pensated at rates eqmvalent to le\•el II of the Executive Schedule 
under section 5313 of title 5, United States Code, 

may not have in any calendar year outside earned income attributable 
to such calendar year which is in excess of 15 percent of their salary. 

NO'l'ICE OF AC.'TIONS TAKEN TO COMPLY Wl'l'JI E'l'IIICS AGREEMENTS 

SEc. 211. (a) In any case in which an individual agrees with that 
i11dividual'1:1 designated agency official, the Office of Government 
Ethics, or a. Senate confirmation committee to take any action to 
comply with this Act' or any other law or regulation goveming con
flicts of interest of, or establishing standttrds of conduct applicable 
with re:>pect to, officern or employees of the Government, that in
dividual shall notify in writing the designated agency ofiicial, the 
Ofiice of Govemment Ethics, or the appropriate committee of the Sen
ate, at:i the case may be, of any action taken by the individual pur::mant 
to that a~reement. Such notification ::ihall Lie made not late1· than the 
date specified in the agreement by which action 1.iy t'he individual 
must be taken, 01· not later than three months after the date of the 
agreement, if no date for action is so specified. 

(b) If an agreement descril.ie<l in suhseetion (a) l'tl!}Uires that the 
individual recuse himself or her:;elf from particular categories of 
agency or other official action, the imlividuul shall reduce to \Vl'iting 
those subjects rega1·ding which the recusal agreement will apply and 
the process by which it will be determined whether the individual 
must recuse himself or herself in a specific instance. An in di vi dual 
shall be considered to have complied with the requirements of sub· 
section (a) with respect to such recusul agreement if such individual 
files a copy of the documeut setting forth the informn,tion described 
in the preceding sentence with such individual's designated ngency 
ofiicial, the Office of Government Ethics, 01· t'he approp1·iate commit
tee of the Senate, as the ~ase may be, within the time prescribed in 
the last sentence of subsection (a) . 

EFFECT!Vl!l DA.TE 

SEc. 212. The provi8ions made by this title shall take effect on 
.fonuary 1, 1979, und the reports filed under section 201 ( d) on May 15, 
1979, shall include information for calendar year 1978. 

TITLE III-JUDICIAL PERSONNEL FINANCIAL DISCLO
SURE REQUIREMENTS 

PERSONS REQUIUED TO FILE 

SEc. 301. (a) Within thirty days of assuming the position of a 
judicial employee, an individual shall file a report containing the in
formation described in section 302 (b). 

(b) Within five duys of the transmittal by the President to the Sen
ate of the nomination of an individual to be a judicial 011.icer, such 
individual shall file a report containing the information des_cribed in 



MEMORANDUM 

FROM: 

SUBJECT: 

THE WHfTE HOUSE 

WASHINGTON 

March 7, 1986 

FOR MARK SULLIVAN 
ASSOCIATE DIRECTOR 
OFFICE OF PRESIDENTIAL PERSONNEL 

JOHN G. ROBERTS·~? 
ASSOCIATE COUNSi}l~~HE PRESIDENT 

Outside Earned Income Limitation 

Section 210 of the Ethics in Government Act of 1978, 5 U.S.C. 
App. IV, § 210, provides that full-time, non-judicial PAS 
appointees paid at the GS-16 level or above may not have outside 
earned income in any calendar year in excess of 15 percent of 
their salary. Public Law 98-150 amended this provision in 1983 
to extend coverage to White House employees compensated at rates 
equivalent to Level II of the Executive Schedule. 

I have attached a copy of Section 210. 
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