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L . .S. Department ot vustice 

Office of the Assistant Attorney General 

Honorable Richard Hauser 
Deputy Counsel to the President 
Old Executive Off ice Building 
Washington, D.C. ., 20500 

Civil Division 

. Washington, D.C. 20530 

October 5, 1983 

Re: ·Madeline Ritter v. Mount St. Mary's College 

Dear Dick: 

As discu~sed,. enclosed are the draft memorandum to the 
Solicitor General, the EEOC recommendation and the district 
court's decision • . 

Give me a call when you have 
proceed. 

1 •. 

. . 
'Enclosures 

.--

you want to· 



JPM:CBK:MJSinger:lcb 
145-184-180 

Re: Madeline Ritter v. Mount st. Mary's 
College, Nos. 81-1534 & 81-1603 
(4th cir. ) 

TIME LIMIT 

The plaintiff-appellant's. opening brief is due by October 
11, 1983. ~:_we must advise the Court by that date whether we 
intena to intervene on this appeal. If we intervene on behalf 
of th! pl~intiff-appellant, our brief would also be due on that 
date. •, 

RECOMMENDATIONS 

.Th~ Equ.aL Employment, Opportunity Commission (EEOC} r~com-· 
mends intervention ·on behaif of the plaintiff-appellant. . 

11
The Civil Division was not aware of this case until 

September 20, 1983, when it received the CourtJs letter of 
·· September 12 certifying that this case "may d~aw into question 

the constitutionality of an Act of Congress affecting the public 
interest. 11 See 28 u.s.c. 2403(a); F.R.A.P. 44. The Court asked 
that. w~ a4vise it· of our intentions regarding intervention by 

. September 22 • . Instead, we advised the Court by telephone and 
confirming letter that a determination of whether or not to 
intervene could not be made for two or three weeks. Mr. Scott 
A •. :. Richie, Counsel for the Clerk• s Office, i nforrnally indicated 

.'that this delay .would be permitted under the circumstances. 

·. 2 We also solicited comments from the Civil Rights Division, 
the Department of Health and Human Resources (HHS), and the 
Departrn8nt.. of Labor· (DOLJ. Mr. Brian K. Landsberg of Civil 
Rights (633-2195) indicated that.his Division would have no 
comment, since. the statutes involved are not within that 
Divisi6n 1 s· area of concern. M~. jeffrey Claire of. the HHS 
General Counsel's Office (245-7545) similarly indicated that his 
agency: would have no comment. ·Ms. Karen Ward, Associate 

. (CONTINUED) 
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I concur. 

QUESTIONS 'PRESENTED 

1. Whether the antidiscrimination requirarnents of the 
Equal Pay Act, 29 u.s.c. 206(d), apply to a religiously 
aftiliated institution of higher education like Mount St. Mary's 
College, at least where the plaintiff is a female lay teacher in 
the liberal arts division of the school and complains only of 
her alleged aiscriminatory treatment on the basis of sex as 
compared to similar!~ situated lay male teachers, and the school 
asserts no religious belief as the basis for discrimination in 
pay. 

,. 

2. Whether· the antidiscrimination requirements of ~he 
Discrimination in ·Employment Act, 29 u.s.c. 621 et seq., apply 
to a religiously: af_filiated institution of higher education like 
Mount St. Mary's· College, at least where the. 57-year-old plain
ti ff is a lay teacher in the liberal arts division of the school_ 
and the school asserts no religious belief as the basis for age: J 

discriminat;ion. 

STATEMENT 

1. Mount st. Mary's College is t:he oldest private, indepen
dent Catholic institution of high~r learning in the· United 
States. See Ritter v. Mount St. Mary's College, 495 F.Supp; .. 
724, 725'(D. Mei. 1980) (copy attached). Although its ties to 
the Catholic _Church afe 'close and strong (ibid.), the College is 
not "church-operated" but only" religiously affiliated" (id. at 
726 ·n. 3). -

Indeed, the rel.igious character of this ·very College, among 
others, was the subject of scrutiny in Roemer v. Board of Public 
Works of Marvlana, 387 F.Supp. 1282 (D. Md. 1974), aff 'd, 

" 426.U.S • .736 (1976),· a case upholding the constitutionality of 
state grants of financial aid to private colleges -- inclu.ding 
several religio~sly affiliated colleges. In Roemer, the 

I 

2 (FOOTNOTE CONTINUED)· . ,, 

Solicitor for Appell-ate Litigation at DOL (523-8237),- indicated 
that h.er agency will probably. -have some comments, but DOL has 
not had sufficient time to consider this matter. 



plurality opinion of Justice alackmun specifically upheld the 
trial court's conclusion, based on the voluminous factuai 
recora, that Mount St. Mary's College was not "pervasively 
sectarian." 426 U.S. at 755-759. Of particular relevance here, 
the Court approvingly noted the following trial court findings: 

(a) "The Church is represented on (the reli
giously affiliated colleges'] governing 
boards, but, as with Mount Saint Mary's, 
'no instance of entry of Church 
considerations into college decisions 
was shown.,' 11 426 U .s. at 755, quoting 
387 F.Supp. at 1295. 

(b) "lAJpart from the theology departments, 
* • ~ faculty hiring decisions are not 
made on a religious basis. At * * * 
Mount Saint Mary's, no inquiry at all is 
made into an applicant's religion." 426 
U. s. at 7 S 7. 

2. Madeline Ritter was a ~ember of the lay faculty at the 
College. She is Catholic and was 57 years old in 1980. In 
1~78, she was consiaered for tenure along with four other 
faculty members -- one of whom was a priest. The College 
Presiaent oenica tenure to Ms. Ritter- at that ti:me, along with 
two other lay faculty members. The tenure decision regRrding 
the- third lay faculty n1ember was postponeo, and only the priest 
was granted tenure. The College's Board of Trustees affirmed 
the Presiaent's tenure denial decision. Ms. Ritter then 
accepted a one-year contract, and her employment terminated in 
June l9bU. See 4~.5 F.Supp. at 72.5-726. 

In th~ meantime, she fiJed an aarninistrative complaint and 
brqught this suit p·· M~rch 1~80, alleging employment ciscrimina-
t i on :.ri v i o lat i on cf T :i t le V l I of the C i v i 1 R i g ht. s A ct , t hE"' ' 
Ec..1uc:-l F-ay Act c.nc t.he .A.ge Discrimination in Employment Act 
(ADEA) .. The College moveo to disrniss plaintiff Ritter's claims 
on the ground that the Rntiaiscrimination sta~utes co not apply 
and, constitutionally, cannot apply to religiously affiliated 
institutions of higher ~ducation like Mount St. M2ry's. 

3. On August 8, 1980, the aistrict court ruled that 
plaintitf 's Equal Pay Act and ADEA claims coula not be pursued 
because of the College's religious character but that the Title 
VII issue shoula go to ·trial. The trial was held in April ano 
May of 1981, and ·judgment was rendered in favor of the College 
on May i7. But the court denied the College's motion for 
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attorney's fees and costs by memorandum and order of June 22. 
The parties timely filed cross-appeals in June 1981. 

The appellate proceedings were then aelayea for over two 
years while the plaintiff sought to have the trial proceedings 
transcribea. The F·ourth Circuit finally issued a briefing 
schedule by order of September 6, 198~. 

DISCUSSION 

This case presents oifficult ~uestions in a sensitive, 
aelicate ana unsettled area of the law. 

1. At issue at this stage of the app~al is whether the 
Equal Pay and Age Discrimination Acts should be construed to 
apply to religiously affiliated colleges and, if so, whether 
such appli~ation of the statutes is constitutional under the 
Establishment ana Free Bxercise Clauses of the First Amena
ment.3 The district ~ourt has, in eftect, announced a blanket 
exemption from these antidiscrimination statutes for religiously 
affiliated colleges. The court aid not limit this exemption to 
the employer-teacher relationship, nor aid it distinguish 
between professional and nonprofessional employees of such 
colleges. 4 Rather, unaer the district court's analysis, these 

j This case is also likely, at a later stage, to raise the 
question of the constitutionality of applying Title VII to 
religiously affiliated colleges like Mount St. Mary's. The 
College raised this issue in its initial motion to dismiss and 
will probably renew its argument on this point as an alternative 
oef ense of the dist.rict court judgment in its favor on the Title 
Vll cl2im.. EEOC he:s prev1ousiy su~cessfully c.rguF-a that 
r~lj~ious~y affiliated colleges, ahd other organizations, are 
net entitle~ to a blanket ex~mption from Title Vll coverage on 
First Amend~ent grounas. See EEOC v. Pacific Press Publishing 
Ass•n, 676 F.2d 1272 {9th Cir.~2); E£0C v. southwestern 
Baptist Theolooical seminary, 651 F.2d-:rFi (5th Cir. 1981), 
cert. aeniea, 456 U.S. 9U5 {1982); EF.OC v. Mississippi 
Col1~ye, 626 F.2d 477 (5th Cir. 1980), cert. denied, 453 U.S. 
SJl~ (1981). 

4 The district court does hint that there might be room for 
arawing distinctions between professional and nonprofessional 
employees in this area (495 F.Supp. at 728 n.6), but the 

(CONTINUED) 
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ant1q1scrimination statutes simply must not be reaa as extending 
to religiously attiliated college employers at all. And, as the 
EEOC warns in its recommendation (EEOC Ltr. at 1, 4), the 
district court's broad ration~le could readily be invoked by 
othEr kinds of religiously affiliated organizations --such as 
}1ospitals and social service agencies -- to insulate themselves 
rrom tt1e requirements of these antidiscrirnination laws. 

The broad blanket exemptions announced by the oistrict court 
are not likely to survive appellate review. But the College 
could probably make a forceful argument in favor of a narrower 
exemption -- limited to the special school-teacher relation
ship. And the plaintiff coula probably make an equally 
forceful, or possibly more forceful, argument against such an 
exemption --at least where, as here, the College does not assert 
any religion-based reason to justify the alleged discrimination 
on the basis of sex and age.~ Colorable arguments could be 
made on either side of this case because the statutory 
provisions themselves do not aadress these matters; there is no 
controlling p~eceaen~ on these p~rticula: is~ues; and the 
leyislative history is not very .1nstruct1ve. 

4 (FOOTNOTE CONTINUED) 

aecision makes no effort to draw any lines more narrow than a 
per se rule of nonapplicability to religiously affiliated 
colleges. 

~ The district court recognized that plaintiff's allegation 
w?s not that she was oeniea tenure to enable the Colleqe to 
gran-;::--t"enure to a priest.. 495 F.Supp. at 72'9. Rather: the 
El~egstion is that religion playeo no role in the decision 
against plaintiff's grant of tenure ( ibi~. ), and the College 
r1 c.s r.rgueo that t.he denial of tE:nure ·"'·c.s based on her 
11 professional qualifications 0 

( ic. a.t n.~}. 

6 The district court indicated that it conau~ted an indepen--
dent examination of the legislative history and found no indica- · 
tion that Conyress considered the question of the Equal Pay Act 
or ADEA's applicability to religious institutions. See 495 
F.sup~. at 727-728 n.5, 728 n.7. The plaintiff did find some 
evidence of congressional intent, however, based on the narrow 
exception for employees ·of a "re 1 igious or non prof i.t educational 

. (CONTINUED) 
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2. The government's basic choices, then, are Cl) to 
dec:Line this opportunity to intervene, ( 2) to intervene in 
support of the College's and district court's construction of 
the statutes, or (3) to endorse EEOC's recommendation ana 
int~rvene in support of the plain~iff 's position. We think that 
the third alternative represents ~he best course of action for 
the government in this case. 

a. The first option -- declining intervention -- offers 
the obvious advantage of allowing more time for consideration of 
the issues. But EEOC has alreaay determined the position that 
it wants the government to take, and it is the agency charged 
with primary responsibility tor administering these antidiscrimi
nation laws. Moreover, EEOC has indicated that it stands ready 
ano is eager to file a brief by the current October 11, 1983 
deadline in this case. Accordingly, we should not decline to 
intervene unless there are very serious doubts about the govern
ment's position • .Moreover, we are not precluded from reconsider
in~ the government•s position in light of the ultimate decision 
of the Fourth Circuit in this case. 

b. The second option -- sioing with the Colleye -- would 
place the government in a very awkward position. In order to 
argue for a construction of the antidiscrimination statutes that 
does not reach religiously affiliated .colleges, we would be 
requirea to concede at the outset that the broaoer statutory. 
construction would pose 11 a significant risk that the First -
Alih::ncment will .be infringed . ., NLRh v. Catholic Bishop of 

b (FUOTNUTE CO~TINUED) 

c.::.:iference center" in t.hE Fc::i r Labo~~ Stanc2ros ?.ct. (FLSJ. .. ), of 
'v.' r·'. j c h t he E c; u a l P a y A ct i s a pa rt. S e e 2 SI U • s . C .. 21 3 ( c ) ( 3 ) , 
c1scussea at 4Y5 LSupp. at 727. And the EEOC, in addition, 
points to the congressional intent reflected by 2~ u.s.c. 
2Li::S ( r) ( 2), which expressly ir:10icates that· the FLSA applies to 
not-for-profit educational institutions. See EEOC Ltr. at 3. It 
is conceivable that an exhaustive review of the legislative 
history of the FLSA, Equal Pay Act and ADEA could produce some 
aooitional information, although EEOC has informally advised us 
that there is nothing more to be gained from such an under
taking. \Jhat little ~eg~slative history there is bearing on 
this matter is discussed in the EEOC Shenandoah brief, at 2-7 
( a t t a ch ed ) • 
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Chicago, 44U U.S. 4~0, 502 (1979). Once we have mace such a 
concession, we would be hard-pressed to detend the constitu
tionality of the statutes if the Fourth Circuit were to accept 
plaintiff's (ano EEOC's) view that Congress aid intend to 
incluoe religiously affiliated colleges within the scope of the 
Equal Pay Act and the ADEA. \.le would be compromising our 
aoiiity to defend the constitutionali·ty of those statutory 
provisions, even though we would otherwise be able to advance 
substanti~l arguments in support of their constitutionality. WP 
should not allow ourselves to be trapped in that awkwaro 
pos1t1on, especially since EEOC's argument to the contrary has 
substantial legal merit. 

c. The third option intervening in support of the 
plaintiff's position -- has several advantages. It aaopts the 
position urgea by the agency chargea with primary responsibility 
for administering the statutes in question. It enables the 
government to assume the familiar position of advocating the 
broaaest possible reach of a remedial statute consistent with 
the Constitution. Ano it probably does most accurately reflect 
tht intent of Congress to eliminate sex and age discrimination 
trom the workplace. 

3. The basic legal arguments that would be made by EEOC in 
support of plaintiff's position are outlined in the accompanying 
EEUC reconunenaation and in the attach~d pleacings filed by 
plaintiff in the district court. See especially briefs filed by 
DUL and EEUC in M~rshall v. Shenanooah Baptist Ministries -
P.,ss'n, Civil Action File No. 78-0115 (\J.D. Va.). A few 
adaitional comments about EEOC's proposed argument are in order. 

a. The government neea not, ana should not, argue that the 
Equal Pay Act and ADEA prohibit sex and age discrimination in 
all circumstances involving employees of religiously affiliated 
colleges. This case does not involve employees of a church
c~er~~PC seminary, or ciscrimination in the pay of nuns as 
cc~p~red to priests, or lay teacher~ as compared to priests. Any. 
n~.T.:-:ier of troub1esome hypotheticals can be imagined in this 
celicate ana sensitive area of the law. But all that is at 
issue here is the allegec discriminatory treatment of a female 
lay teacher, as comparetj to other similarly situated lay 
teachers, in the liberal arts division of an indepenaent, though 
church-affiliated, college. And the College does not·contend 
that the alleged discrimination results from any religion-based 
belief or practice. 

The applicability-of-the antidiscrimination statutes in this 
context does not foster excessive government entanglement with 
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religion in violation of the EstablishmPnt Clause. And it does 
not burden the College's religious beliefs in violation of the -
Free Exercise Clause. Moreover, even if any incidental burden 
on the free exercise of religion might be identified (though 
none has been suggested), the yovernment has a compelling 
interest in eraoicating sex and age discrimination from the 
workplace. Thus, the government has a substantial argument that 
plaintiff may properly pursue her statutory antidiscrimination 
remedies against the College in the factual context of this 
particular case. 

b. It shou1o be noteo that a federal district court in 
Tennessee has specifical~y reJecteo the reasoning ano holding of 
Ritter on the Equ~l Pay Act issue. See Russell v. Belmont 
Co.:ueue, 554 LSupp. b67 (M.D. Tenn. 1982)_. The decision in 
Russell appears well-researched and well-reasoned. It will 
oef initely aid our aryument in the Fourth Circuit. See also 
Mitchell v~ Pilarim Holiness Church Coro., 210 F.2d 879 (7th 
Cir.), cert.. cenieo, 34 7 U.S. 1013 ( 1954) ( FLSA applies to 
re'ligiously affiliatec publishing house}; f·iarshall v. Pacific 
Union Conference of Seventh Day Adventists, 14 EPD '· 7806 
(C.D. Calif. 1~77) {FLSA and Equal Pay Act applies to religious 
institution}. 

c. The College might. seek support for its position from 
the decision in St. Martin Evangelical Lutheran Church v. south 
Dakota, 451 U.S. 772 (1981), in wnich the Supreme Court helo 
that the Feoeral Unemployment Tax Act (FUTA) does not apply to 
churcn-operated schools. That case is distinguishable from this 
one in two important respects. First, the schools involved in 
that case haa "no SE::parate legal existence trom a church * • ')t-.n 

451 U.S. at 784. Secona, the Act containeo a specific exemption 
fo:!:" employees of a church. The Court merely held that the 
ern;lcyees of tbe church-owned and opera~ed schools fell squarely 
·__.,; lt. L i n t. h c t. f p e c i f i c s tc· t L t or y e x '2 rn pt i on • 

c. EEOC indicates t~at its ADEA a~gument will rely heavily 
en Lhe analqgy bctwE:en the Aye Act and Tit.le VII, as recognized 
by tne Supr~rne Court in Oscar Mayer & Co. v. Evans, 441 
U.S. 75U, 756 (1979). ln this connection, it should be 
ernphasizeo that the d1?finition of "employer" in the ADEA, 29 
U.S.C. 63U(f), ano the aefinition of that same word in Title 
VII, 42 U.S.C~ 20U0e(b), employ essentially the same statutory 
language. 

At the same time,_ th~ relationship between the ADEA and the 
FLSA shoulo not be ignored. Indeed, as the Supreme Court noted 
in Lehman v. Nakshian, 453 U.S. 156, 166-167 (1981), Section 7 
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of the ADEA, u.s.C. 626, expressly incorporates FLSA enforcement 
powers, remedies and procedures. / A persuasive argument on 
the FLSA/Equal Pay Act issue in this case may therefore carry 
over to the ADEA issue. 

CON·CLU SI ot~ 

For t:he foregoing reasons, 1 recommend that the government 
intervene in support of the plaintiff-appellant in this case. 

J. P .A.UL McGRATH 
Assistant Attorney General 

Civil Division 

By: 

Carolyn R. Kuhl 
Deputy Assistant Attorney General 

7 See also Oscar Mayer & Co. v. Evans, supra, 441 U.S. at 
766 (8lackmun, J., concurring) ("I could be persuaded 'k * * 

·that hDEA proceecings -have their analoyy in Fair Labor Standards 
Act litigation and not in Title VII proceedings"). 
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I I 

Rich a rd W i 11 a rd 
Deputy Assistant 
Attorney.General 
Civil Division 
Department of Justice 

Dear Mr. Willard: 

Septemher 22, 1983 

Re: Intervention in Ritter v •. 
Mount St. Mary's College 
No. 81-1534(L) and 81-1603 

On September 12, 1983, the United States Court of Appeals 
for the Fourth Circuit, pursuant to 28 u.s.C. § 2403{a) and 
Rule 44, Fed. R. App. P •. , wrote the Attorney General to advise 
him that this case "may draw into question the constitutionality 
of an Act of Congress."l/ The letter also instructed the 
government to inform the court, by September 22, 1983, if it 
wished to intervene and participate in the appeals. We 
understand that the civil division has verbally obtained from 
the court a two week extens~on for its response. 

The issues involved here concern coverage of the Age 
Discrimination in Employment Act, 29 U.S.C. 621 et seg. (1967) 
and the Equal Pay Act, 29 u.s.c. 206(d) amendments to the Fair 
Labor Standards Act, 29 u.s.c. 201 et seg. (1963). Specifi
cally, the issues are whether educational institutions operated 
by religious groups are exempt from the provisions of these 
Acts. If the district court's reasoning is upheld, the issue 
is much broader and may call into question coverage of any 
church-affiliated activities s~~t as hospitals, social service 
agencies and other business ventures. We believe that such 
institutions are not excluded from coverage. 

Since.1979, the EEOC has been responsible for enforcing 
both the ADEA and the EPA. ( E .O •. 12144, 44 Fed. Reg. 37193 
(1979)). However, whenever constitutional issues may arise 
in litigation under these acts, the EEOC must notify your 
department. In the past, as in EEOC v. Wyoming, _F. Supp _ 

·--~.7.,FEP Cases 1291 (D.C. Wyo. 1981) rev'd and remanded 51 u.s.L ... W. 
,. ~~·,~ 

1/ T~ere are two_ app~al~ being considered together. One 
.Tn~ol~es a denial of attorneys' "fees with which we are not at 
.preseQt concerned. 

'/ 
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4219 (March 2, 1983), the Commission has taken lead responsibi-
·1ity in the conduct of the litigation. See also EEOC v. 
Allstate Insurance Co., No. J82-0186(B) (S.D.Mo.), and other 
cases raising the INS v. Chadha, 51 U.S.L.W. 4907 {June 23, 
1983), issues. We propose that the same practice be followed 
here, whereby the· Commission will prepare the initial brief 
and will submit it to the civil division for comment so that 
the final brief will represent the views of both Department 
of Justice and the EEOC. 

At the outset, it should be .noted that the speci~ic 
issues raised on appeal do not involve constitutional questions 
but merely ones of statutory interpretation,. whether Congress 
intended these statutes to apply to religious institutions. 
See NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 499 
(1979). Only if we are successful in overturning the district 
court rulings will there be any possibility of a constitutional 
issue arising. Id. The issue would involve the Religion 
Clauses of the First Amendment, an issue we have successfully 
litigated in the Title VII context. See e.g. EEOC v. Pacific 
Press Publishing Ass'n, 676 F.2d 1272 (9th Cir 1982), and EEOC 
v. Southwest Baptist Theological Seminary, 651 F.2d 277 (5th Cir. 
1981). The General Counsel will recommend to the full 
Commission that the EEOC intervene in this case to defend the 
jurisdiction of these statutes. 

The instant action was brought by a fifty-seven year old 
former faculty member of M9-tlnt St. Mary's College, a private 
institution affiliated with the Catholic Church. She alleged 
that she had been denied tenure in violation of Title VII of 
the Civil Rights Act of 1964, 42 u.s.c .. 2000e et seq., and the 
ADEA, and that she had not been compensated at a rate equal to 
similarly situated males, in violation of the EPA. On August 
8, 1980, the United States District Court for the District of 
Maryland entered summary judgment for lack of jurisdiction 
regarding the ADEA and EPA claims, but ordered that the Title 
VII claims go to trial.2/ Ritter v. Mount St. -Mary's Hospital, 

F.Supp , 23 FEP Cases 734 (D.C. Md 1980) (a copy of the 
ecision rs-attached). 

2/ The district court, after trial, on May 21, 1981, ruled 
against the plaintiff on the merits of her Title VII claim. 
We are not, at this time, concerned with this aspect of the 
appeal. However, if the college raises the issue of whether 
there is jurisdiction under Title VII over church-affiliated 
colleges, the Commission will ·address that issue in its 
brief. 

/ 
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' ' 

The couct based its culing regarding both the ADEA and 
EPA claims on its understanding of the Supreme Court's ruling 
in NLRB v. Catholic Bishop of Chicago, supra 440 U.S. 490. 
In Catholic Bishop the Court held that, before a court may 
exercise jurisdiction in cases such as this, there must be a 
determination that there was a "clear expression of an affir
mative intention of Congress" to include religious institu
tions within the scope of the statute. Id. at 504. The 
court held that neither statute nor thei"i:Cespective legisla
tive histories evidence any s~ch intent. We disagree. 

We plan to argue that the intent of Congress to include 
religious institutions under the coverage of the EPA is clea:c
from section 3(r){2) of the FLSA, 29 u.s.c. § 203(r)(2), which 
indicates that schools such as Mount St. Mary's are covered 
by the Act. It provides that the Act covers, inter alia, the 
activities of any person or persons: 

in connection with the operation of a 
hospital, an institution primarily 
engaged in the care of the sick, the 
aged, the mentally ill or defective 
who reside on the premises of such 
institution, a school for mentally or 
physically handicapped or gifted 
children, a preschool·, elementary 01: 

secondary school, or,an institution 
of higher educatfon (rega!:dless of 
whether or not such hospital, insti
tution, or school is public or private 
or operated for profit or not for 
p?::of it) • 

(Emphasis supplied). We believe the inclusion of private, 
not-for-profit educational institutions strongly indicates 
Congress' intent to cover religious educational institutions 
since they make up the bulk of that category. This inference 
is supported by a 1977 amendment to section 13(a)(3), 29 
u.s~c. § 213(a)(3}, of FLSA which, for the first time, added 
the emphasized language.below. That section, in part, excludes: 

any employee employed by an establishment 
which is an amusement or recreational 
establishment, organized camp, or religious 
or non-prof it educational conference center, 
if (A) it does not operate for mo~e than 
seven months in any calendar year. • • • 
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We submit that Crmgress W(JUlO nc1t nave amenoea-t:.ne rL~A t:.u 
specifically exempt sc~s0nal religious educational-conference 
centers if all religious educational institutions were alrea~y 
exempt unde-:cthe Act. Therefore, the inference that educational 
institutions like Mount St. Mary's are covered by the Act is 
compelling. 

The coverage of the ADEA emanates from Title VII rather 
than from the FLSA since its coverage and proscriptions were 
taken from Title VII. See Oscar Mayer & Co. v. Evans, 441 
U.S. 750, 756 (1979). The only significant difference 
between the two statutes, with regard to coverage, is that 
the ADEA does not provide an exception similar to section 702 
of Title VII which clearly estabiishes that the statute 
applies to most employment practices of religious institutions. 
That section is an exemption to the coverage of Title VII 
which provides that religious in.stitutions may discriminate 
on the basis of religion in most of their employment decisions. 
As the district court in this case and other courts have 
noted, by negative implication, this provision makes clear 
that religious institutions are covered by Title VII regarding 
other forms of discrimination. See e.g. EEOC v. Mississippi 
College, 626 F.2d 477 (5th Cir. 1980). T~e reason the ADEA 
has no similar exemption is because it contains a broader, 
all-encompassing, exemption in Section 4(f), 29 u.s.c. § 
624(f), that permits differential treatment as long as it ."is 
based on reasonable factors other than age." Inclusion of an 
exemption such as found in §702 of Title VII would therefore 
have been redundant. Since Title VII applies to religious 
institutions, and since the ADEA was drafted to parallel 
Title VII, we believe there-is no justification for more 
limited coverage under the ADEA. 

The effect of widespread application of the reasoning of 
the district court is as drastic as it is obvious. While 
this case deals with a tenure decision, the approach of the 
trial court would exclude from the EPA a broad range of 
practices, including differential payment, on the basis of 
sex, of housekeeping and janitorial personnel, and would 
allow discrimination in wages for administrative personnel, 
as well as the professorial staff. The same broad immunity 
would occur {n-the age discrimination area. Finally, as 
noted above, the decision would apply to church affiliated 
hospitals, social service agencies and other business ventures, 
excluding such institutions from the scope of the ADEA and 
EPA. We do ·not believe Congress intended such a result. 

Sincerely, 

PHILIP B. SKLOVER 
·Associate General Counsel · 
Appellate Services Division 
Office of·General Counsel 

-4-



724 495 FEDERAL St:PPLEMENT 

Bros. l1y disguising the v.·:..i.rranty of work
manlike performance and implied 11t1lig-atior: 
of ri.:a. • ..;onable performance as an indl'pl:n
dt!nt basi....., of tort liability t>l.'twi.:en t.:m[•loy
er and platform owner. 

[2] What.e\·er rcs1>0nsibility Houma had 
with n·spect to it.."' employL"t:s' safety, it i:-: 
clear that it was a duty oWL'\i to i~ employ
t.-es and not Mesa. Assuming- an indepen-
1knt t(•rt duty did l'Xist l><.:l\\l'l'n an unplny
t:r and a platform owner. the employer's 
obiii.;ation to indemnify thl1 platform ownl'r 
the damages it is requirL·d to pay the in
jured employee arises "nn account of" thL' 
emµloyee'::; injury.9 In tht: abscnc<.: of a 
contractual indemnity provision. "there sim
ply exists no underlying tort liability upon 
whit:h tu base~ claim fur indemnity ag-ainst 
the employt!r." 10 Berry Bros., 377 F.~d at 
515. 

CONCLL.SlO:\ 

Ba."'<-'<l on tht! foregoing lq.~:.d authorities, 
the Court hert;by GRA>:'TS. the motion of 
Houma Welde!"$. Inc .. f(lr =-ummary judg
ment. 

~1adt·line RITTER 

v. 

~wr:sT ST. ~lARY'S COLLEGE. 

Civ. A. -:\o. ~---"'(Hi:l2. 

l'nitd State:- Distriet Court. 
D. ~la.ryland. 

Aug. ~. l~~O. 

.Piaintiff. a lay f 1..:maiL' l\:ather \',:ho v.:as 
rdu:-t'1! Lenur~. bruught :J.l'l;,in against reli-

9. 33 U.S.C. § 005 pro\·idt's. 111 p':'rtinent part: 
The liabilit~1 of an emplo~·er prescribt•d in 

st-ction 904 [for (Ompt>nsat1un} shall be t.•.-.... 

clusin· and in place of all otht>r liability of 
such employer to the err.plo\'ee. 
and anyone otht'rwist:' entitled to recc,,·t-r 
d<tma):!es from such employt'r at law· or in 

~iou.•, nonprofit e(•lli.:~c alleging sex and 
;q.~P discrimination. lYpon college's motion 
Lil dismiss, whkh '.l.':..ts treated as a motion 
for summary judgment. the District Court, 
Sorthrop, Chiei J udg"e. held that: (1} plain
tiff did not have a daim undt•r Equal Pa.y 
Act or Age Discrimination in Employment 
Act but did have a daim under Title VII, 
and (2) mat<..:ria! issu<· of genuine fact exist
ed as to whether reliJ..,.rion play<-•d any role in 
decision of ddendant which gr.mtcd tenure 
to iJriest, lo nut g-rant tenure to lay female 
Lt-aeher, prel'luding summary judgment in 
f arnr of the colkg-e on First .Amendment 
g-roun<ls on tl!acher's Title VII claim. 

Order in accordance with opinion. 

l. Civil Rights c=9.l0 
In enacting Ti tie VII, C-0ngress demon

strated a clear, affirmative intention to in
dud<: relig-iously affiliatt:d schools within its 
srnpe an<l only t~xempt them from liability 
for relig-ious discrimination; thus, a lay fe
male teacher di..:niL'(t •tenure hy religious, 
nonprofit l·dueational institution had a 
daim under Title VIL Civil Rights Act of 
19+)4. ~ 701 i_:t :::.l-<t.. 4:?. U.S.C.A_ § 2000e et 

2. Labor Hdations C:;::;:;20.5. 1333 
~\citiH:r Equal I•ay Act nor Age Dis

vriminal1<1n in Employmt•nt Ad cxpn"S.<.;{.."<f a 
~·lcar. afrirrnati\(' intention to include with
in lth·ir s<'O\K' r"ligious, nonprofit t..."<iucation
al instittnions; thus. female teacher denied 
lenurn at sul'h a eoilcge had no claim under 
thus<: A<:t.:-. F':,ir Lal1or Standards Act of 
1938, ~ t>\d) as :.rnu.~n.ied 29 C.S.C.A. 
~ 21,)6(d ); Age Uisaimination in Employ
ment Act of J::J67, ~~ 2 17, 29 U.S.C.A. 
~~ 621 S1-L 

:t Federal Cidl Procedure <::::::::t2497 

.'.\lateri;d i::-sui.: of genuine fact existed 
as tu whethe,r religfon played any role in 

adrmralty on an:uuut of su«h injury or death 

10. This holdinf! was most recently reaffirmed in 
Olsen \'. Shell Oil Co .. 593 F.2d 1099. l lO:l-
1104 (5th Cir. 1~7~). 
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. n:-::.tut1t1n. wh1d1 granlt:d tcnurL' Lo pri1.:st. 
to dvny :ent.;re tu IL'male lea<:hL·r. pn -
, l lld tll).! :-;um mary j :idg-rnent in fa vnr oi t h1· 
eollqrc •in Fir:.'~ Amendment t..rround;-; on 
tt:acht·r':- T:tle \' l I claim. Civil Kig-ht:-> :\d 

nf l~•f..4, ~ '701 et ~ .... ·q .. 4:2 LS.C.A. ~ :,!()\).k.· ct 
~eq.: l' .:::..C.A.Con~t. Amt:nd. 1. 

,jaml::- \1. Kr;,mun. Ba!t!nwn . .\ld. Il11na 
:.; Kahn :1nd Jo:\nn..: Ih:i!aYt·r~11n. PhibtiL·i-

l'a .. for iff 

Henr~ H.. Lord ;.ind ~t.:il .J Diilt1ff. B;i:u
morl'. >1d .. for ddcndant. 

~Olff H l<<W. <'hid .J udg-'" 

Plaintiff. ~\1addir.1: EittL'r. a fif~y-:'e\·l·n 

Catholic-, liri:u;:ht thi:-; ac 1 ion 
th..: ddcndant . .\1uunt Sain~ \hr.\·=
i ht·n·inar·.i·r tlk Coil1·g1: 1. ~1lil·)!'ing

'c\ an!l ;lg"L' dt:'":rirnin:.ii.iPn unckr Titk \'!l 

of thL· < Rii.;ht.' :~t·t uf 1 ~EH. -i:2 LS l '. 
~ 2flO(I\: d .... eq.: tfit Equal Pay Act of l~h~~. 

zy i-.::.c ·~· :..:11f)(d); ~lnd tht· A~l Discrimina
ti"n ir: •yrm·nt Act therl'inaitt:r ti11 

ADE.~ 1, :..~~ l' .~.C ~~ 6:.!1 l::i-L Th.: mat tvr 

is i·n·~vntiy l1t.:fort- 1 .. ht'. Cuurt <111 ddt·n<1;1nt'=
motion to d;smiss th1.· ('umplaint un1i•.·r r·:t.k 
1:2d•1( 1 '. 1 tlH'.2l. <1r,d (\ 1 Hn1 ,,f the F1.·1it·r;~'. 

Rules 11f t 'i·:il P:<wt·tliirc A hearing 11n bt 
:n11ti:1r. wa:- <"•ndu1·:t·d i1'-'f11r1· this C1111rt •'n 
Aug-Li:-l :1. El:SU. Evn:.u~t· ;,ff id a \·its an'! 
nlht!r !T:ati ria\,, \11;t;-;idl' ~he ewn;ilaint h;1':, 

l•t.•vn pn·sv1:tvd. ~h·· <'<•Urt wiil 1r~·at thv 
def~r:dant'~ !':1rJt~<'n ~~~ ~~ n1nt~on fur ~un~n1~-

Pbntiff '-'•a:'~: h~y f;~lult:> r::vm:11·r ;;t Lht· 

Co!li.:i.:(· . .,., h;<"h is ttw oidt•st pri\·atv. indv
pt:ndent C'alh<•ii(· inst::ulit>r of higli1:r j, :trn· 

'.nt-'.' in 1!w l'ni1!•d St;1U.·:' The...· Culk,.!v':-. 
uLjecuv • .:.-: <.i!"t· 1.•l pri>\·ide a liberal art:-: ~·d~

cation and ,1 'Cathtdic eXi11.:rienn.: fur it;-; 
st udcnb. .i.: l llndcrg-rad uatt: ~tudcnL.:> an: 
requir<:d to takt• at it·a~t iifteen ~emc.<er 
crL-<iit huur,:; in phih.:nphy. ethic::;, and thvoi-

I. Fatht:'r \h:loy ·,,.·:1-, ~uh""'·quentl~· a;)pc>:nted 
Vin:· Prestdt·n: ot the Cu!it"gt-. 

2. ·1 h•· B".11 d pf Tr.llf'.',tn·~ .i •. tL·J thri1<i~h a Ll\l<i· 

rum of 11..;: E'\t:"'('u:1\·1· Cl1!llmHtee. ,,f which ;, 
ma111r1t \ '.U·rt· • :"'r).!~ (mrludrnl.'. thf' .\rr-hhi"r:'"P 

P}!'Y ;;ri"r to g-raduatlun. Studenb an: u1-

rnura/:cd lt• attend n.:~uiar chureh ;o;ervin·s . 
~m'~ nf th<~ !':udt:nl l141dy and 

..;(I'~ 11f tlw fa1·u!ty an Cathi.Ii«. In l~17X. 

t1Ut <·~ ;1 l ol:d faculty of 71}. then· Wt•re 21 

fu!l-t:nw pri1;~t:-; and one nun on llH· faculty. 
Sin1..'l' it~ in<.'1.:ption in lxOS, tht· Colh .. g-e has 

had a pol!c:: of recruitir.;! :rnd retaining
qualified pri<•st...;; on it..; faeu! ty. 1 n an affi
c!a\ it. th1.• Chairman of th1· H<Jard of Trus
h:t·s. o;' t hl' ( « lq!t·, t ht· Hl'\. \1:-:J!r. Andre\\' 
j_ \fl·Cow:rn. )!a\·(· th1.: fullu\\'ing- reasons for 

n·cruit:ng 
and n·t~1.ining- qua!iiied prit•si." nn lhe Col
l .. :>!l' art· many. pri<·st:-; provide a 
spiritual .linwnsion to t!w Co!iq.!:(' rnnsi:-t
ent ·,1:it it~ hi:'tory, tradition and mis-· 
s1or;. 1.ni\·idt· spiritual St'rvin.:s 

~~nd pt.·r:· 1:-m CJlher cleneal fu11t'l1on . ..; for 
-.d1ich tr;..·y n·c1·in· n11 1·\~r-a cnmp•_.-nsa-

:;o~,. th• ('oilvg-e p;1y:- -..1:!1~t;1r·,~ !ess 

-..a1;.ir_:; and, :tn ord: !l~ll-

·-·::.u ("lfi:::deralwns 1nd1tatl' in f :•Yor of 
priest::- on:· 

; ·;iest" <.in· n1·cessary tu ~··at·h tL" n·
quin·1! trh <•log-:.- <'nur·~vs ufft•rt·d by the 
c 

.\:·:·id:n :· o!. J:, \ .\1;,i:r An1f/.c\\ .J. Jfr(;ow
:u: 11; • ..::::ifij111:·: ,1[ .Hu[!(lfl [11 [1isn1is:-: at 2 

f 'l<.in~i rf '' :L' •. onsidl'f\" I :'nr knure in 
lat .. : 1~7.,;: :tlonC" with f,qp· · .t twr f;wu!t:i· 
!Tlt~-:!~:r'. d which one wa:-; a priest-Fa
'.h"r \·!::evnt P. \bl!oy. (in ih·cvmiX:r 20. 
197~. pi;1in~:ff w:t:' adYis1·d !\:, the Prc:-;id1.:nt 
()f th· Co!k'.l"l.', Dr: Hoh1·n J. Wid:enhei::-t~r. 

•,h.1t ::ht· h:i1; h1..•1..•1: ·h·nic«l t•'!tl:rv. Two oth

vr lay iacuity !1h~mhcr~ \\·vr<' al;.;o d••niL•d 

'.vnurt" ;tn<! ;i t.:nurv dvc1>i1ir1 rvg:u·din~ thv 
rL'mainrng Lit·u!ty nit·:nht·r had been 
p11;o:.qi<•n1..·\L Father \lalio> \\';t;.; g-ive'"! l.i.·n
l;n.·.1 f·;;unt!ff appcll], .. j tlt·r d1~nia! of kn
t..;rc :n 1.h·· ("1llcge'=- Huard of Trustet.::-:,2 
...... hici1 ;,..·~firnH.:d thi• Prt:;-;id1..·nt's (ieeision. In 
late :Obrch 1979. plaintiff ::H·<-cpli.:d a one
year terminal cnmrad. at tlw l '()llq.;:('. ',\·hid1 

ot Balt1mort· who Sl'rve~ 1111 rh1· Lxt:·cuiive Com
miuee ex otYino) At t h • .t time. lhf· By·L<.iws of 
the f'nl!Pg., r1_;quirt·d a 1n;•i••flt\· of tlk Roard to 
h(' t'••m1.,.1.;;ed "! ('i1•q.:yn11•;1 .ind ~p1·cttl\':tlly in 
r. lt.:dt"d the :\rchhslJnp ()f f".;tlt1!1wre 



726 495 FEDERAL SlTPPLEMENT 

expired in June 1980. After having appar
ently complied with the administrative prt-
requisites of Title VII, plaintiff filed th.is 
action in March 1980. 

The College contends that 1) this Court 
lacks personal jurisdiction over the College: 
2) this Court lacks subject matter jurisdic
tion over the case; and 3) the complaint 
fails to state a claim upon which relief may 
be granted. The College bases these con
tentions on the grounds that Title VII, the 
Equal Pay Act, and the ADEA do not ex
press a clear, affirmative intention to in
clude within their scope religious, non-prof
it, educational institutions such as the Col
lege. Assuming, arguendo, these statutes 
<lo express such an intention, the Collcg-e 
sul.Jmits that the Free Exercise and Estal.J
lishment Clauses of the First Amendment 
to the United States Cnn::;titution prohibit 
this Court from considering the plaintiff's 
claim~: 

The College's rights under the Est.ablish
ment Clause would be \·iolated because of 
excessive go\·ernmental entanglement 
into the College's internal decisionmaking 
and administrative affairs with respect to 
its faculty, including clergymen. and tht: 
tX>licy of the College in seeking to retain 
qualified priests on its faculty. The Col
lege's rights of free exercise of its reli· 
gious practices will be unconstitutionallY 
hurdent><i. inter alia, by the Court's r~
view of (1) the granting of tt:nure to a 
priest, Reverend Malloy, as oppo~ed to 
.\1rs. Ritter, (2:i clergy holding ttnured 
pm~itions in the faculty, (3) clergy hol<ling
a<lministrative positions, (4) the :enun: 
policies of the College as thev mav be 
influ(;'nced by consideration of ~lerg:.:men 
eligible for U:nurt, and (5) facu lt \. sala-
ries of lay and cleric.'!l faeu lty. . 

Jfotion to Dismiss at 2-3. 

The_ starting point for this Court's analy
sis must be NLRB r. Catholic Bishop of 
Chicago, 440 U.S: 490, 99 S.Ct. 1313, 59 
L.Ed.2d 533 (19}'9), where the Supreme 
Court held that church-operated schools 3 

3. Although the College is not "church-operat
ed." its status as a religiously affiliated school 
suffices to invoke Catholic Bishop in anJlyzing 

teaching hoth religious and secular subjects 
were not ::;u bjed to the jurisdiction of the 
~ational Lal.Jor Relations Act. The Court 
stated that where the exercise of a federal 
regulatory statute o\·er a religious institu
tion raises serious first amendment ques
tions, a court must first determine whether 
the statute .provides jurisdiction over the 
institution. The test used to make this 
determination is whether there was a "clear 
expression of an affirmative intention of 
Congress" to include religious institutions 
within the .scope of the statute. 440 U.S. at 
504. 99 S.Ct. at 1320. In Catholic Bishop. 
the Supreme Court found "no considera
tion" by Congress of church-operated 
schools in either the Act or its legislative 
history. l<J. The Court therefore excluded 
such schools from the jurisdiction of the 
Aet. 

[l] Title VII prohibits an employer from 
discriminating against an employee on the 
basis of sex. 42 U.S.C. · ~ 2000e--2(a)(1). 
Stressing the absence of any mention of 
religious institutions from the definition of 
"person" or ''empioycr" in Title VII, 42 
l'.S.C. ~ 2000e(a) & (h). lhe Coltcgc main
tains there was no clear, affirmative inten
tion of Conhrrl:ss to include religious institu
tions within the ambit of Tille VIL 

The courts which have construed the ap
plicability of Title VII to religious institu
tions in lig-ht of Catholic Bishop, however, 
have concluded that Tit!~ VII does apply to 
religiously affiliated institutions. Doltcr tt. 

Wahlert High School, 483 F.Supp. 266 (N.D. 
Iowa 1980): EEOC \. f'acific Press Publish
ing A.ss 'n, 482 F.Supp. 1291 (N .D.Cal.1979). 
Section i02 of Title VII, 42 li .S.C. 
§ 2000e- 1 provides an exemption for reli
gious organizations to discriminat<: on the 
basis of religion: 

This suhchapter shall not apply . 
to a religiou:-: corporation, association. ed
ucational institution, or society with re.
spect to the employment of individuals of 
a particular relig-ion to perform work con
nected with the carrying on by such cor-

this case. See NLRB \'. Ford Central High 
School, 623 f .2d 818 (2d Cir. 1980). 
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!)()ration. ass0<:iation. t.>ducational i!lstitu- 0;1 tt·st_ Congress did nnt. dl'monstrate a 
tion. or S(><;it-ry of its actirities. eli:ar. affirmativl' int(·nt:on to include 

Section '7U:i of Title YII. -*2 L" .S.C. ~ '.2f>(~Je d::;reh-:i.ffi!iatt-d sehuob within the Act's 

2<e)(2) provides a similar t'Xt:mption: 

[1 Jt shall not be an unl:.i wful employment 
µractice for a school, C'ollege, uni\·ersity, 
or other educational institution or institu
tion of learning- to hire and employ em
ploye<:s of a particular r(•ligion if such 

school. t:nlleg-t, uni\'er"'!'ity. <•r other educa
tional instilUtion or institution uf lt:<lrn

ing is, in whoie or in substantial fiart, 
owned. supportt."'(i. controlled, or manag<:d 
by a particu!ar religion or hy a particubr 
rcli~iiou!'.i corporation, as~ociation. or socil.'.
ty, or if the curriculum of such school. 
college. univt!rsity. or other e<lueational 
institution 0r institution oi !earning is 
directt."<l toward the propagation 11f a par

ticular religion. 

Unles:-: this Court were to n.:g-ard thest: ;-)tu.l

ute~ as mere surplusage. it is thu;; e!f,ar that 

Congr~~s e.xempkd n:lig-iously affiliated 
schools only from religiou~ disaimination.' 
A.ccurd JfrCJure r. Sa/i·;J.lion Arrn: .. 4n0 

F.2d 55:3, 55'7-.1.~ (5th Cir.). cert. den!{< 40~ 
U.S. 896, 93 S.Ct. 132. 34 L. Ed.2d 15~~ (1872) 
(pre-Ca.thulic Bi ... hop anaiysis 1. Thi.: only 
ca~ to tht: contr'1ry. EEOC ., .\1 i:; • .;;,j_.;;,sfppi 
College. 4-51 F.Supp 564 (S.I) .\liss.). :Jfi/><':11 
Jock<.:t1.:fi, :\o. 7~ .:n23 (f}t 1: ( 'ir. S1.:pt. 27, 
19':'('(1, i~ lt-ss than per~ua:-i>1· in its r\.·ason

ing. Thi~ rourt therefore concludes that 
Congres:-; h':..i..s shown a clt:ar. afiirmatl'>L' 

int~:ntion to includL' n:ligiou~iy :.if:'llia:cd 
schools witr.in lhe s;:.oµt: of Title \'IL 

\2) Turr.in~ to the Equal Pay Att. :..~; 

l.S.C. ~ :;C;.)(d)( 1 l. thi~ Court agn.:•:t' with 
the 1ieft.·nJant that undt:r the· c~Hhohc Bish-

4. HaJ Congrt>ss intended to .-:-:t•mpt rt·l•1nul.~ 

orgamz:Hions frorr. oth-t>r forrns of d1s,·nmin~~· 
tion. thf' Lnited St~tes Court of Appt'a!~ tor tht· 
Distnc! uf Co!un~b1ci h;..s nntt'J 111 s:r,·n~ dii.'la 
that section "70:! might be com.tHutwnally in· 
firm. King's Garden, Inc. 1-. Fc·c 4£"18 F.2d 51 
(D.C.Cir.), cen. dt>nied. 419 t '.S. Y96. ~5 S.C: 
309, 42 L;Ed.2d 269 1 l9i4) Cf. Cathvlic Bish· 
op, supra ac 51~ n.ll. 99 S.Ct. at 1321 n.li 
(Brennan. J .. d1ssent_ing) (majorit~··s const-:-uc· 
tion of congresswnai intent raist's establish-· 
ment clause question). 

5. '.\eitht:r party ha!'- suppiied tht- (\)llrt wi!h 
any mPanmi-:ful rt-~PJ.r\h on the le;.:i-.lati\ .-• h;s-

lict ion. Plaint ff has not pointed to 
<Lnytn:r:g in the legislali\'t..: history of the 
Act to indieate this intention. She does 

t t(1 an 1.:X<·mplion in the Fair Labor 
Standards An. ;t,·hich gnv{•rns the Equal 
P:n- .\ct. l'•>nt;1irwd a.t 29 l 1.S.C:. § 213(a){3). 
Thi::- :qiplies to ''any employee 

e·d t1y an establishment "'·hich is an 
amustrn1 nt nr rt:creation~i e~tablishment, 

o:-pniz<'d cam1•, or rdigi<1us or nonprofit 
ed::ea!ion:d conference cenh•r" operatf..-d on 
a ~asnnaJ !ia.-;is. Plaintiff makes the super
fiei;dly app1::ding- arg-um'-'nt that if Con
g-re:-:s had intt.:nded to ('.Xl'Inpt al\ religious 
org.rn iz<ltions from the am hit of the Equal 

Ad. t h1.:r1· wou Id h:n <· bt..~n no need to 

car· "Ill cE1 ('\t(·ption fnr this. narrow typ(: 
,,f r(·!Ij.!")<ttJ:< ()rg;tniz~tli<>n. 

This C{)urt h<·lit·\c:,, h·H~'(•\'t'.r, that this 
st:ltut(•r~, 1-.:fcn·rn·v fails to meet the "dear, 
;Jffirrn;.iti·>l.' i'1t"nti(m'' rcquin·1rn.~nt of Ca.th
(li> Ai~:111ug-h U:i::-: Cc,urt employed 
:l ::-:m:lar ":-:urpL1sag-~·" ratir:nah: in its anal-

of Tiuc \.IL the ::=i.1. ,·t•pirq.; !an!-.ruage of 
~2 L ::::..(' ~ .~0(10t~ 1 an.J the rndusive ian
i--.,_L:f!c· i 1::'. '.S.C '.,;OOOe 2(cl<2) permit
tt.·d si:d1 ;w int\·rprctalinn. To translate 
tilt narr<•W. non-i!wlu:-!\ ,, t X('mp~ion eon

tainvd in~ ~1:~1:~)(:)) intn Liiv !1rq;u! proposi

~ion th;i l C'uni.;n.'S" vx pr<'s;:;1:d a clear. af
firrr.:tt i\ (' i:ikntion l» L;:\1· !ht· Eijual Pay 
:\;:'. ap; 1 ;i1·d to rcl!~iuu:; in-:titu~ions would 
t:o \';fl!t,nl''- to t\11; ('alholir· Lii.-;hop holding-. 
Whilt -~ :2J:)(H I\~) 11·rtainly p:·o;,·1d•~.s :t clue 
tu Con;.::-'l~:.::.;' inknL. :t i:-; L.1: from condu
si\·e.5 

i.O~\ c.; U1v Fi..iu;il P~y .·:..ct "t !:163 or the- lair 
L<ibor '-'.tand;:rJ-, .-\1Lr.·1J1;1cn1:. of i977 wllich 
crt'.·,u·u '•~r· \'X,-·t11pl wn !rn1nd .it 29 U.S.C. 
~ 21.{;.,,(.i ·:·111~ Cuun·<:: uwn t·x;..mmation of 

the· ccingr~·:sonal cornmttlet· rl'ports and de· 
halt-' d ~t'.r Fqi;:d P;1:,· Act of ; ~lti.3. see H.R. 
Rep '.\:o :l09. !-; • .;,1 h Cong . ! st ~.t>ss., r~printed in 
l HH:3} L' . .S.Codt Cong. & .\Jrnin.News. pp. 687, 
681 ::>t ~t'\1: S.Rqi . .\"o. l 76. ;i:,cth Cong., 1st Sess. 
(1!:16.3): 109 Cc•:ig.R"'c. ,;.;~92 & 8~13 8917 
(1963); 10'1 Cong.Re,:. SIU2--92l8 & 9263 
(1963): l 09 Cong.Rt·c. 976 I 9762 (1963). and 
the Fair labor :-.randards Anwndmc·nts of 1977, 
st>t-> H.R Rt:';J :--.o £Ei 52!. !6th C1mg. !st Sess .. 
rf'f•rinte-cl 1:: [ ~ ~17-:" l l' S l'c,<k C'nng. & .-\dmin 

). 
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Plaintiff in~ist.s that applieation oL tr.t 

Equ~tl Pay :\Cl to tht· C'oll1.'g"P would 
inkrf l're with tht.: Cotlt.:j.!t.·'=- rcligfous m;,_ 
sion but, ratht..•r, would qnly in\·ol\'t: a Dlt'

rhanic.:al comparison of fac:ulty sab.ries. 
This aq!'ument i::- flawt..·d. Th1...·n· i.s rH• :.-ui:
gt.~stion in Catholic Bishop that the cour:...: 
;:;hould cng-age in :1d h1>c dt:terminations 1 1 f 
···•hethl.'r a federal rt•g-ulalory =-tatutc should 
apply to unt..• bona fidt: rt•!igiously affiliat1·d 
school while nol applyi11g to :rnoth1.:r.6 • .\ 

1ii;.·in!! :-iLatUll'~ on :rneh a hodj!t.•podg:e l.a:-is 
would lt..•ad lo chaotie ar11! :ncuns1slt..·nt r··

sult..s. Inasmuch a...; ckries are paid lowd 
salaries than by faculty at the ('olleg-e. t=:1..~ 

th~at of go\·ernmental intru.si1rn into fir.;t 
amt:ndm1.:nt an:as dot.:s not. at first b!u:--:1. 
seem St.:rious \alLhoug-h dd1.:ndant ha.:" nut 

yH addresst:d this point). Thl' C>urt l'~:l

not. howe\·l'r. look al this .:nl' parti•·u:;tr 
r1•!ig-iou:-;\y affiliakd S('fH10I " i:-oi;~tiurl. 

Cnquestionably, then· an: oth1...·r sueh inst
lution:-; that ba...;;t· th1.:ir :--alary st·ai1:s up"n 
reli~.rious aiteria. Set· a/.-:,, H. Sd1lei & l' 
Grossman, Ernploymt·r.1 Di . ..:crimin<.tL;,.11 
La~-. at :21:--: ( l~+'iii) ( .. \ \1 j;u1,v rvli~inw.; in<~ 

tutions prt:f er n11:mbers uf their relig'io;i ;,.; 
all jobs, hut will offrr le:nporary empJ,,:;

ment. fn.-·qut·n~ly at a lti\\'l'r ratt..• oi p;..iy ~n 

nonml'rn11'.:rs when there :i.r1.· insuffit..·i,;.t 
m1..·ml><:rs intt.:n.:st1..·d in employment."). 

~e\\S, pp. ~~2(1J. t'f .seq: S R.t>p '.;o !:6 440. 9:"th 

Cun).'.. lst Sess. ( 19i7). HR 1,.'(lJ1fRep. So. $5 
71 l. ~15th , __ -ong .. ht Sess. ( l97i); S Cu:! 
R.t·p :--..,, 9!i -Hli. ~15th ( ·,111i-'.. l st ~t:'s". nprn:r 
Ki JIJ I 1977] l: S Co'de C<_;ng. & Admin.:-.:t'\\·~. 

pp ~2Ul. 3:25-L 123 Ccin).!.Ht'c. 294~0 2~4:--4 

1J~17iL 123 Coni.:.l'.ec '.i2:--;~;:s :12.909 (19-"."i. 
12'.3 C'1ng l<ec 517.25:.: Sl7.:!'.i4 !daily ed. O<t. 
19. l~l7"i): 123 Cong Rec Hll.32i Hll.33>-
(daiiY t·d. Uct. 20. 1977). unco\·P.rt>d !11• mdtea· 
tion of an~· cun~rt'ssiunal considerauon of rr·i:· 
pous mst1t11tiuns in general. 

6. Tht>re is langua~e in C.:ilho/ic E1shop tLJ~ 

1t11~ht :.i.llow courts to draw distinctior.s he
twr·en professional and non-professtonal ':'.'rn
ployet.•s of a re}ig1ous insutut1on See Calh(~iic 
Bish('P. supra. at 50 l. 99 S Ct. at 13 19 l "Crtt l( J l 
anJ unique role of tht' teacher 111 fulfilhn.:: !ht 

mission of a church-operated school"'!: E[t >C · 
\'. Pacific Press Publishing Ass 'n, 482 F.SL.opp. 
1291. 1302. 1310 & 1314 f\ D.C'.::i.l.19i9). Ac
cord. \Vhilnt'.\' \'. Grt'atFr l\'t'\\' York Cor;.i of 
St•\'t:'nth-Da.\' Adn'ntisls. 4tll F.S1ipp. J:-'63. 
1.168 (.S.D.N.Y.1975): NOW 1·. Prt'Sident ;;ind 

Tht..: two casv~ pt;;.int iff eites in support of 

h1:r are nf no as. ... i:-.urnec. Marshall 
\. [',,cifi(' l-·nwn (unfcn·m·e "[ .~·\·cnth-D:ir 

A1hcntisL". 14 ~~mpl.Prac.Dec. • 780B (C.D. 
( ';.1 19771 '"''as de\:idt«I prior lo Catlwlie 
Ui:,hop. In dictum. Er))(' i-. J>;u:inc Prc.'>s 

Fulilishrng- Ass ·n, -V·~2 F.Supp. 1291, la08 
(\J>.Ca.l.1V7~~) indi<':1tcs its approval of Pa.
cdic l'nim1, liuL t, too, contains no Catholic 
J-:1,h<>fl ;~nalysis. Thi" Court must th<!reforc 
<'11iidudv, undn ( ';i~holie Hi . ..;hup, that fon

g-ress di·d not 1kmonstratt.· a dear. affirma
t iH'. inll'nti<H1 to indwk rdi~io11:;ly affiliat
l·d school:- within the sWt:('.p of the Equai 
P:.y Aet d 1 :H-;;\ 

.-\pplying- Catholic f>ishoj> to the Age Dis
aimi nalinn in Ernpio.nn(:nt Act. 29 U .S.C. 
~~ 6~1 t):·)-1, tin!' ( 'nurt m.ust abo condudC! 

firmali\•. 1n~i'n~ion ln indud\.' reliJ.6ous t'<fu
calio1wl tn.-H 1luli1111:-> µrnkr the All EA. 
l 1!aintif i has not pointed to anything- in tht! 
Act or it:; l\:j!isl;ttivt· hi!"tory to indicate suL"h 

an ir:knlion.7 l n:-clc;HL :-:he ur~-:~ this Court 
t,, ('nnst ru• tth' A DE:\ in eonjun«tion with 
T1t l•.· \.I! f.ir "puhli1· polirv n·asqcns." citin~ 

Osc;tr Mayer~ Co. L f;\·;rns. 441 C.S. 7~10, 
:1~~ S.Ct. :.~rn;n, t)(1 L.Ed 2d t~tr.~ <197Y). 0:-;car 
.\1.1ycr, hnwc·\·er, in\ oh·l:tl pru-. ;siun~ of th<! 
:\PEA :wd Tii.!1.'. VI! th;1t ~:.rt: ::irtually in 
h;..a·L' \'i..:rha. Th(:re is nu provr~ion in the 

l\'1;tni u{ Tru."it'('..,. 11! S.rnra Clara Collf:'ge. 16 
FF P C ~ts(·~ l l ~:2. I l ~,ti 1 :'~ D CaU975); Bagni, 
Ihscnmmarion l!: ihr> .\f:uw~ at rhe Lord: A 
( ·111 it ·;ti I:\ ·;tlu.j( )\1/1 uf l >J ..... ~-nmwatiOIJ by Rdi
,1-!l<!U." ( )().!:tW.'.:J~l!!I!.'-, 7~t \ 'ut~m•.L.Rt•V_ 1514. 
l:'i44 4G ; 1 ~7':1i f.fJ>t · \. Stt.Hf•u t:srt>rn RJp
lhC ii11.,•lu.v1( .ii ."1·1;i111~u-y. 4.-,::-:, F.Supp. :!:'l5 
t :.,; l >'lt·x l ~Ji'IU) rq1t\::,ettb :.l :-p\."cial <-it uat ion 
dill' tn tht• Pt'r'>aStYl'iy rdigi'11ts and \'!rtually 
•_lu1str~Jl \'IW1runm1:n1 ,.f the- s~·mmary_ 

i. :--~e1tlwr part;- har: supp!iL'<l t-ht-: Court with 
any nH:><.HIIn).'.f ul rt'S<'ard1 t.n the le~islative his
tury of the ,.\!)EA. This Court's m.~-n examina
t11ln (,f tht• congrt·~.s10n~r commiut-e reports 

a1;d Jeb,.ttes on tilt· :\l1E . .'\ revf"aled no indica
tion of :.rny congrt•ssior.al (·onsiderat1on of reli
!~l••us inst1tuuo:1s "t>t> H R.Rep.!\:o 805, 901.h 
Cung. lsl St>ss. reurimed m [19671 U.S Code 
Cnng & Admi;i.~·:ws. pp. 2213. et seq; 
S.Rep.~o. 723. ~0th Cong. .• lst Sess. (1967); 
113 Cont;. Rec. 3-U3>-; 34.755 (l~t>7); 113 Cong. 
RPc. 35.053 35.0') 7 ( D6T1; l t::I. Cong.Rec. 35,-
2~S :~:>.22~ < 1~11;/); l U Co~1~!.Rt'c :n.24& 31.-
25 7 ( l '..Jf}'7) . 
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.+2 LS.C n·cord q_:rifying ·dwUw; th<'re wa." any 

[3) Hasing detarnint:d that Title \'II 
applit:s tA> rt.:lihriuus institutiuns, thl· Court 
must now turn to tht: qtH.•stinn nf whether 
its exerl'ist· in this cas<.: would \·iolatc the 

g-uarant·~s of tht:· R~ligion Clauses of tht· 

Fi~t ..\mt.:ndnwnt. 

In sup;><1r1.. of it:-. motion. ·kft·ndant main
tains that e:umi its dt.Tision 111 <IL~ny 

plaintiff tenure would intrude into the Col
lege',:-; reli~rious acti\·itit'.s. Spt:\.·ifically, tht: 
Collcgt: ar,l!ues that quC'sti1,i.ing it~ lil'cision 

to )!Tant t(·nun: to a priest. FathE:r Malloy, 
as oppo~d to pbrntiff, infring-e:-; 11n tlw 
College's relig-iuus policy of g-ranting- tenure 
to qualifit:d priest:-. wh<.:ne\·er po~sihlt.-. 

Pl:untiff slrt·nU<PJs!y deni1..·s :-1he ts t'nntt>nd

ing that father >1alloy was gi·.-en tenure 
instead n( lwr. Sht· indicat1..·s there wa;o; no 
lirnitati11n on ti11: numli'-·r of tentired p.,i,i
tion:- in !all'. 1~17.-:. Rt·n·.U:'e Father ~1alloy 

wa.' in the Thvni.ii:y Dep:trtment (when· 

fa<.:ulty W(•re, an<l .Lrt.., ;iril·~L-- and pi;iintiff 
wa..' in the Educ.~tiun Dt•partment. presum
ably th1:y were not Ct1mpding- for the same 

teaching p<··s'.t~on. The q1wstion. plaintiff 
::-.ugge~ts. is not wh:• Father '.\!alloy w<.s 
g-rar.tt..:o t.t::nurl.' in~ic~.:ni o( her. but why :::ohl'. 
wa."i nnt a/.-..u g-rantv<! tvnun:. 

\\·!·r1· thi~ ~~ 1«ts1..: wb:r·.· :i i'fi\·st was 

g-rankd ll'nurv fn..;11·.111 "ta i•crsun i11·
c:u;~1· ,,f :he ( «.iilq.;1..':-: r1·lwin1Js polic_\· i)f 
pr11rn1.\ i11i.; 1iri1•st:-:. s11,·h :t d·si;-;inn eti!:ld \\'1.:ll 
lw :-:hi1.·l.h:d fr,)~~• .iudici~11 :-:1.·r:niny by th\.! 
fi !'~ t an:cr::i ITit.' r; \.. Q ll•.·~t i ()fi: r:g- ~ i1is pol ic:: 
1.:ould r1..·:.;uil i!1 e\l'"'SSJ\c ~·n\·t·rnrn~~ntal en
t;;.ng-lvnknt, ih:l':tll."'" it m:g-ht "n<:ees::.aril_\· 
inrnln· inquiry into th1. g-1,.l(i faiLh r1f tlw 
p11sili•1n a:-;scrkd Ly Ltk l'tc.:r.L:":-·-administr;1-
tor.- and lts rvi:i.l i(in.,hi;1 l1 • t l:,· .'diool's rvli
g-ious mi~,:-;ion. ('.-nf1··fr Bi .... hop. :•up;u at 
G02. H~! ;-;.<'t. :d l:t.:<1. Trh' rn·ord is unch.·ar. 

huwever. a:' lo -.d-:t.'ttwr S:ll.·h was the cast:: 

hl:re. Tht.·re is n<ithing eonc!u~ivc in. tht: 

8. Although plainll!t h.:i.s n<•t m~1de tnt' argu
ment. nne rrnt:ht ~urmise that if Co:1gress in
tended for Tit le \'ll tc1 apply t•) religious insutu
uons. 1t would alsu inte:1d for the Equal Pay 
Act and tht:· ADL\ to apr!y lik'-•wise. Such 
cui;Jrt'lurt'. h0wt.•\·t'r. d··1es n~~t meet the exaC't· 

limi u.tion on ti11_· nu mht·r rif iat.:ulty who 

c11u!d lie gr:rntt-d ti:nun·. Allhough defenS<? 

cnunsd indicatt-d sueh :t limitation at orn.l 
aq . .,11rnwnt.. lw pointt:d Lo nothing i.n the rLt-
ord to support thi~ <'onll'nlinn. 

Plaint ff dm·s in\ it« comparisetn~ i.clwecn 

ht·r:-...:lf and Father Malloy in her complaint 
of d1s,-rim~nation fill'<l wrlh the Maryland 
Coarni;:-;-.:ion on Human Hebitions, her 

ch<L'."'g"e f!lv;l w[th the Equal Employment 
Opp\1rt u Commis~i11n, and ht•r complaint 
in this Gt:-.\.:. Si-c Com11laint al 3 & 5; 
Exhibits A & B to l>t·frmlant ',..; Reply t..o 
J>lainliff'...; .\frmur;in1fum in Oppo:-:ilion to 
Mot ion ro f)i..::miss. Despitv th<:s<· eompari
:;ons, ne,erthek•ss, the 1-~Tound::-, for the.deni
al of ll'!lllrt' are u ndear. 

Hoerner • Board o( })uh!ie Works of 
Mary!:rn1l, ;~?-;/ F.Stipp. 1~~~ c Il.~td.1974) 
(Lhn·1.·-.iudj!e )·. :df'd ~~fl P.S. 7:.>6, 9{.} 

\S Ct. :2;{::7, 4'.l L.Ed.:.'.d 17~1 I l!.17ti) involvc...""I 
tlw cnn:'lltut of a \1aryland sl.::ltutc 

}1rm·id!n~ ;tnnuaL nun('atq£(iri<·al ;rranL"' lo 
·pri\·att• c·olkl.!'cs. an;ong' them rdi;..,riou.sly af
iiliated ir.stituti,>n:-1. Tht· Col: ... ·g-•.: wa.s a. Jt. .... 
f1..•rnbnt. ir: that 1..:asc . .\ n::1dinl-( of the 
d)~tr!,'~- C(•urt"; Findin~;; of fad ~u1.q~E!Sts 
~hat ap:irt f rnm the Th( .. 1l11g:. i h:par~nwnt. 
n·ii1£iPn fil~~y;:; n<• part 1n fa('.ulty il:nUrl· dt.'t·i
si(H1s at \1011r.t ~aint ~.·~;lr:. ·:-- C1rl.lq!e. S<'f.' 

;):-;7 F.:'.::;1p. at l~J.1. Thi:.; fi:vii?1~ \Va!-i not-

1.:d l1_1,· th1· Supn·nit: C'nur1. ,';,.,. t!•j C.S. at 
7:>'7. ~Ji;:-::.( 't. at ~;;-1\i. :\ii h;•tq.d1 the d· .. fend
ant has . ..;,·urried to iir: 1 it UH: ~11';::;.:ahiiity of 
the R; .... ·mer 1h:cisii\fl 10 dii:' ... 1:-:e. i;,, do .. :s r:o-t 

di~·;1uk 1.h!:-: finding« 

If rvl!Lrion pl:ty1.'<i no roi"· in the decision 
not ln )...'!ant plai:it i !'f 1.•'!llln.:.9 then the 
C•HJrt f:1ii:-: tu ~~, 1..· l1u\\ tht.' appiicali1in of 
Title \'Jl :11 thi:-- ease· \\\;uld viobt<: the first 
amvndm1:nt er 1-.'1',:(}(' \. :-·:011t!rn·c·stt.~rn 

B:1pti:-;t TheoloJ.[ie;,f Sl'mhi:u:~ . ..:,~;> F.Supp. 
25f>, :?..S~ (\". D.1\::\. Et~O) ( f;:rulty l(~nur<:<l on 

ing st;rndards <Jf the CJ.tholic- !!ishop "ciear. 
atf1rmau,·e intt>nlion .. tf'•;t 

9. On :\1t;.:t1)'.t 4. l ~~~l). thr ddv1H.lanr fil<>d a !\.10· 
tion ;,,r S1t111m<1ry Judgnw11t. which mdic:att:s 
thJ.t the Cn!lt>gt' based its ck:naf nf tenure to 
phint 1ff t:pd!I lkr pr. 1fcs:·.1. '!J:> ! qnalifo:at1ons. 

l 

... 
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prLi.iominamly rl'11g-1ous criteria). In any 
erenl, gi:nuine issUl'S •tf rnakrial · f:--ict arc 

apparent and sun1111~try judg-nwnt is thus 
inapproprial('. S-_·e suii· I. President ::11<! 

Bn:ird v( Truslt-1-...: (I{ Sant<.i ('Iara Culfe;:<" 

16 FEP Ca....;cs IL)~. 11:'">1.i (:\.D.Cal.lU7:jJ 
( mntion to dismi;-;s I. 

A ~paratc .. • ordl'r in <:onformance with 
these rulinj..,rs will ht· entered. 

John B. A\'I>ER:'O\'. :"\tt>phf:'n P. Kellt·y, 
James D. Harring-ton. and Gerald M. 

Eis••nstat. Plaintiffs, 

'" 
Hodney S. ql l\'\', in his official 
t·apadty as ~eerdary of State of 

tht> St.att> of -'laine. I>efendant. 

Civ. .\ o. ~0--017fi P. 

l .. nill.'d ~talL·s Distrii.:t Court. 
D . .\lain'-". 

Suit wa. .. " l1n1u1.n~t to vhail1~l!J.;1.' the con
s t itu: ional i ty of ~~ \bi l1L' .... ta tu te v.; h ic h n·

q 11 ir1 ·d in<h:J1t.·nd1.:nt 1;l!1did:dl·s for thv l'nit
l'd :':.at1.:s l'rc::-idt·rii'_\' t.i :·:lt· nominating- pL'
liti•)r.:i ''ith tll~ ~1..•Tdary uf ~tau.: of ~lair.l' 
ii_\ :\pril 1. 19:--0. l';:liritiff:-> soui.!·ht a dt.·(far

alury judgnkrH th;i: Lhl' slatute was uncon
~tituti<1nri.l and ~i.-·rmant·nt injunctions ('~l
j<1i ning- en fon_·1.:n11..: r~ ·. o( :-1ta l u Le ag-ai r;;o; L 

them. Th1.: Dist rid C'.>urt. (;ignoux. J ., hLdd 
that th1..· April l filini.: 1!1.:;ulline for indq1en-
1knt <:.andidate~ for the Pre::;idency imposed 
substanti;_;,l and unl'qual hunkns on plain
tiffs' rights of a .. "Sol'iation ~nd franehist and 
wa.s not justified by any eompt.:liing- stall' 
inkrest and. lht.:rdore. thL• .... tatt: wa::; un
con:;titution:.d and ('ould lhH bt: enfon.·1.·d 
again~t plai ntifi s. 

.Judj..,.rml'nt fur J•iaintiffa. 

J. Constitutional Law <::=91. 225.2(3) 

Elt>dio.ns C;::::,:!2 

Tlw f'('strivt ion on an independent pres
idential candidau:'s aeecss to the .Maine bal
lot imposed liy .\taint'. :;t:.ttutory requirement 

that sueh independent candidat<: file a nom

inatin}.( jJ>t:tit11>n liy April l of tht election 
year :-:u hstan t iall:; burderu .. ·d associational 
<1nd fr:11wh1st· rig:hls of independent can<li
dat{;:' ~u1d their supportt.:r~ '1nd also effected 
an im Hliuus .li~nirnination since Maine did 
not ·n:quin: p;1rt y candidat1..·:-; for the presi-
1iency tr1 qualify or dt·darc their candidacies 
iiy any parlirnlar date; therefore, in ab
sene(~ o1 ~d1y nirnp'-·iling state interest the 
:.-tat u tc was u nc• 1nslllutiona.I anti unenf orce
ahle. n .\l .le~.A. ~ 494, subd. 9; U.S.C.A. 
Const. A rrw:1ds. 1. 14. 

::. Ele<·tions ..;=:,!I 

For purp()st· of determining whether 
stale sL:.: u It' 1·ffpct1 ·~I an irwidious discrimi
nation against indepl·ndent <:andidates for 

1 hl· 11re::i1ic rwy. l 1unk·ns imposed on inde
pendent 1.·~tndidatc:-: mu:->t I><.: eomparc.><i with 
those impu.,,·d <!n 1ttl11.'.f tar.didates for the 

sam('. tlffi<'e. n{Jt \\·ith tandidates for other 
offo.·i:s .,, ho an' dC'.eted lhr11ugh an entirely 
diffvrc•nl 11riKes:::. 21 :\U~.S.A. ~ 4~4, subd. 
~J: L' ~~ C.:\.('onst Anwnds. 1. l<L 

D Bn>(·k }-J.;rnLy. f\·rkins. Thompson, 
Hin('t.k.\ ~\: !.;1·,ldy, l'or1 land, )le., Mitchell 

l~ol!M·in. (;c(11)!•· T. Fr:..impton, .Jr., Ronna 

Le..: lkd-., I\uµ.1;\ in, Skrn & Hug-e. \Vash-
lllj.,rt< in, J ).( .. r'<>r plaintiff;-;. 

Paul F .. \lacri, Asst. . .\tty. Cen., Dept. of 
ttH: A tty. ( ~1.:n., :\. u;:u;-:,ta. M~·-. for def end-

UPI>:In>: A'.\I> <>IWER OF THE COURT 

('<1i1g-r~ssman J·1hn B. Anderson 1s an m

dqx.·ndun rnndidall- for President of th<.! 

l'nitt>d St:1tl's in thL1 November 1980 gencr
:.i.l ell•{'lion. rk deelart:d his independent 

car1dicbey on April 21. l9SO. ln -this action> 


