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L.S. Ueparunent oi sustice

Civil Division

Office of the A:sistantAttomey General i -Washington, D.C. 20530

October 5, 1983

Honorable Richard Hauser

Deputy Counsel to the President
0ld Executive Office Building
Washlngton, D.C. 20500

Re Madellne thter v. Mount St. Mary S College

Dear Dick: L
e ; K . L
. As dlscussed enclosed are the draft memorandum to the

v“Sollc1tor General, the EEOC recommendatlon and the dlstrlct
court s dec1sxon.k : v

’ lee me a. call when you have dec1de ow you want";o%

proceed ,
. Si rely,
- J.[paul McGrath |
Assistant Attorney General
’EnclosﬁreSj'



. ) > o
MJPM:CBK:MJSinger:lcb
145-184-180

" Washington, D.C. 20530

MEMORANDUM FOR THE SOLICITOR GENERAL

7,Re£~ Madellne Ritter v. Mount St. Mary
. College, Nos. 81-1534 & 81-1603
© (4th Ccir.) T e

“7{f$5g TIMB LIMIT

The plalntlft appellant S openlng brlef is due by October
11, 1983, “We must advise the Court by that date whether we
intena to intervene on this appeal. If we intervene on behalf

of the plalntlff appellant our brlef would also be due on. that
,date. : SR : SR i A

A e e D

RECOMMENDATIONS

The Bqual Employment Opportunlty Comm1551on (EEOC)'r

A com-
pmends 1nterventlon on behalf of the plalntlff appellant 3 s

. 1 'The CiVllﬁDivision was not aware of this case until T
~ September 20, 1983, when it received the Court-'s letter of

- September 12 certifying that this case "may draw into questlon

. the constltutlonallty of an Act of Congress affectlng the public
 interest." See 28 U.S.C. 2403(a); F.R.A.P. 44. The Court asked . =~
~ that we advise it of our intentions regarding 1nterventlon by - o
' September 22. . Instead, we advised the Court by telephone and @ . -
confirming letter that a determination of whether or not to '

_intervene could not be made for two or three weeks. Mr, Scott .
" A.  Richie, Counsel for the Clerk's Office, informally indicated

. that this delay would be permitted under the circumstances.- -

v We also solicited comments from the Civil Rights Division,

- the Department of Health and Human Resources (HHS), and the
Department. of Labor  (DOLJ. Mr. Brian K. Landsberg of Civil

- Kights (633-2195) indicated that his Division would have no
comment, since the statutes 1nvolved are not within that

. Division's area of concern. = Mr. Jeffrey Claire of the HHS .
' General Counsel's Office (245- 7545) similarly indicated that hls'
‘agency,woulowhaveAno»comment. -Ms, Karen Ward Associate

(CONTINUED)



426 U.S. 736 (1976),

I concur.

QUESTIONS 'PRESENTED

- 1. -Whether the antidiscrimination reguirements of the
Equal Pay Act, 29 U.S.C. 206(d), apply to a religiously
aftiliated institution of higher education like Mount St. Mary's
College, at least where the plaintiff is a female lay teacher in
the liberal arts division of the school and complains only of
her allieged discriminatory treatment on the basis of sex as
compared to similarly situated lay male teachers, and the school
asserts no rellglous bellef as the ba51s for dlscrlmlnatlon 1n
pay. . o ; , ,

© e

2.0 Whether the antldlscrlmlnatlon requlrements of the Age
Discrimination in Employment Act, 29 U.S.C. 621 et seg.,>apply o
to a rellglously affiliated institution of higher education like
- Mount St. Mary's College, at least where the 57- -year-old plain-
CEiff is a lazy teacher in the liberal arts division of the school

".and the school asserts no . rellglous bellef as- the ba51s for age‘
- dlscrlmlnatlon._w«) L o ‘ ;

‘”@ESTATEMENT "

1. Mount bt Mary s College is the oldest prlvate, 1ndepen-fi
" dent Cathollc institution of higher learnlng in the United
‘States. See Ritter v. Mount St., Mary's College, 495 F.Supp.
724, 725 (D. Ma. 1980) (copy attached). Altheugh its ties to
.the Cathollc Church are close and strong (ibid.), the College is

~ not "church- operated" but only" rellglously atflllated" (id. at
r726 n.3). : S

Indeed,~the'religiou5‘character of this very College, among
- others, was the subject of scrutiny in Roemer v. Board of PUbllC

- Works of Maryland, 387 F.Supp. 1282 (D. Md. 1974), aff'd,

’ a case upholding the constltutlonallty of -

- state grants of financial aid to private colleges -- including
 several religiously affiliated colleges. 1In Roemer, the E

2 (FOOTNOTE CONTINUED)

P

-

M'Sollc1tor for Appellate thlgatlon at DOL (523~ 8237)/'ihdiCatedr

~ that her agency will probably. have some comments, but DOL has
- not had sutf1c1ent tlme to consider thls matter.

»:f::,“:f'g‘ . e 2 -



plurality opinion of Justice Rlackmun specifically upheld the
trial court's conclusion, based on the voluminous factual
recora, that Mount St. Mary's College was not “"pervasively
sectarian."” 426 U.S. at 755-759. Of particular relevance here,
the Court approvingly noted the following trial court fincings:

(a) "The Church is representeda on [the reli-
giously affiliated colleges'] governing
boaras, but, as with Mount Saint Mary's,
'no instance of entry of Church
considerations into college decisions
was shown.'" 426 U.S. at 755, quoting
387 F.Supp. at 1295.

(b) "[A]lpert from the theology departments,
* * * faculty hiring decisions are not
macde on a religious basis. At * * *
Mount Saint Mary's, no inqguiry at all 1is
made into an applicant's religion."™ 426
U.s. at 757.

2. Madeline Ritter was a member of the lay faculty at the
College. She is Catholic and was 57 years old in 198C. 1In
1478, she was consiacered for tenure along with four other
faculty members -- one of whom was a priest. The College
President oceniea tenure tc Ms. Ritter-at that time, along with
two other lay faculty members. The tenure decision regarding
the third lay faculity nember was pcstponec, &ng only the priest
was granted tenure. The College's Board of Trustees affirmed
the Presicent's tenure denlal decision. Ms, Ritter then
accepted a one-year contract, and her employment terminated in
June 1980. See 495 F.Supp. at 725-726. ’

In the meantime, she filed an szaministretive complaint and
brought this suit 1n March 1980, alleging emplcyment ciscrimina-
tion in viclation of Title V1I of the Civil Rights Act, the \
Ecuel Fay Act enc the Age Discriminetion in Employvment AcCt
(ADEA). 7The Colliege moveo to Gismiss plaintiff Ritter's claims
on the groundg thet the antiaciscrimination statutes cc nct apply
and, constitutionally, cannct apply to religiously &affiliated
institutions of higher education like Mount St. Mary's.

3. On August 8, 1980, the cistrict court ruled that
plaintitff's Equal Pay Act and ADEA claims coula not be pursued
because of the College's religious character but that the Title
VII issue shoula go to trial. The trial was held in April ana
May of 1981, and judgment was renderead in favor of the College
on May 27. But the court denied the College's motion for
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attorney's fees and costs by memorandum and order of June 22. -
The parties timely filed cross-appeals in June 1898l.

The appellate proceedings were then adelayea for over two
years while the plaintiff sought to have the trial proceedings
transcribea. The Fourth Circuit finally issued a briefing
schedule by oraer of September 6, 1983.

D1SCUSSION

This cese presents aifficult Questions in a2 sensitive,
delicate ana unsettled area of the law.

1. At issue at this stage of the appeal 1s whether the
Equal Pay and Age Discrimination Acts should be construed to
apply to religiously sffiliatea colleges and, 1if so, whether
such application of the stetutes is constitutional under the
Establishment anc Free Exercise Clauses of the First Amenc-
ment.> The district &ourt has, in eftect, announced a blanket
exemption from these antidiscrimination statutes for religiously
atfiliated colleges. The court aid not limit this exemption to
the employer-teacher relationship, nor aid it distinguish
petween professional and nonprofessional employees of such
colleges. Rather, uncer the district court's analysis, these

* This case is also likely, at a later stage, to raise the
guestion of the constitutionality ot applying Title VII to
religiously affiliated colleges like Mount St. Mary's. The
College raised this issue in its initiel motion to dismiss and
will probably renew its asrgument on this point as an alternative
cefense of the district court judgment in 1ts favor on the Title
VIl cleim., EEOC hzs previcusly successfully arguea that
reli¢iously effiliated colleges, and other organizations, are
ncy entitled to & blanket exemption from Title VI1 coverage on
First Amenament grounds. See EEOC v. Pacific Press Publicshing
hes'n, 676 F.2d 1272 (Y9th Cir., 1982); EEOC v. Southwestern
Baptist Theologicel Seminary, 651 F.2d 277 (5th Cir. 1981),
cert. ceniea, 456 U.S. 905 (1982); EEOC v. Mississippi

Coliege, 626 F.20d 477 (5th Cir. 1980), cert. cenied, 453 U.S.
Y1z (198l).

4 The district court does hint that. there might be room for
agrawlng distinctions between professional and nonprofessional
employees in this area (495 F.Supp. at 728 n.&), but the

(CONTINUED)



antidiscrimination statutes simply must not be read as extending
to religiously atriliatec college employers at all. And, as the
EEOC warns in its recommendation (EEOC Ltr. at 1, 4), the
district court's broad rationale could readily be invoked by
other kincs of religiously affiliated organizations --such as
hospitals and social service agencies -- to insulate themselves
Irom the requirements of these antidiscrimination laws.

The broad blanket exemptions announced by the aistrict court
are not likely to survive appellate review. But the College
could probably make & forceful argument in favor of a narrower
exemption —-- limited to the special school-teacher relation-
ship. And the plaintiff coula probably make an equally
torceful, or possibly more forceful, argument against such an
exemption --at least where, as here, the College does not assert
any religion-bazsec reason to justify the alleged discriminztion
on the basis of sex and age.-” Colorable arguments could be
made on either side of this case because the statutory
provisions themselves do not acdress these matters; there is no
controlling preceaent on these particular isgues; and the
leglisletive history 1s not very .lnstructive.

4 (FOOTNOTE CONTINUED)

gecision mzkes no effort to draw any lines more narrow than a
per se rule of nonapplicebility to religiously &ffiliatec
ccllieges.

° The district court recognized that plaintiff's allegation
w&s not that she weas oenilea tenure to enable the College to

grant tenure to & prilest. 495 F.Supp. at 729. Rather, the
eliegericn 1s thet religion playeds no role In the decision
ggeinst plaintifif's ¢grent of tenure ( ibic.), andé the College

iz arguec that the cenial of tenure was besed on her
(Y.

professional qualifications™ ( ic. at n.¢9).
® The district court indicated that it conaucted an indepen-.
dent examination of the legislative history and found no indica-
tion that Conyress considered the question of the Egusl Pay Act
or ADEA's &applicability to religious institutions. See 495
F.supp. at 727-728 n.5, 728 n,7. The plaintift did find some
evidence of congressional intent, however, based on the narrow
exception for employees of a "religious or nonprofit educational

(CONTINUED)



2. The government's basic choices, then, are (1) to -
decline this opportunity to intervene, (2) to intervene in
support of the College's and district court's construction of
the statutes, or (3) to endorse EEOC's recommendation and
intervene in support of the plaintiff's position. We think that
the thirag alternative represents the best course of action for
the government in this case.

a. The first option =-—- ageclining intervention -- offers
the obvious advantage of allowing more time for consideration of
tne issues.  But EEOC has alreaay determined the position that
it wants the government to take, and it 1s the agency chargea
with primary responsibility tor administering these antidiscrimi-
nation laws. Moreover, EEOC has indicated that it stands ready
ana is eager to file & brief by the current October 11, 1983
Geadline in this case. Accordingly, we should not decline to
intervene unliess there are very serious doubts about the govern-
ment's position. Moreover, we are not precluded from reconsider-
ing the government's position in light of the ultimate decision
of the Fourtn Circuit in this case.

b. The second option -- sicing with the Colleye -- would
place the government in & very awkward position. 1In order to
argue for a construction of the antidiscrimination statutes that
gdoes not reach religiously affiliated .colleges, we would be
regulreo to concede at the outset that the broacer statutory.
censtruction would pose “a significant risk that the First
amencment will be infringed." NLRk v. Catholic Bishop of

& (FOOTNUTE CONTINUED)

cinference center" 1n the Fair Labor Stancards kct (FLSA)Y, of
wriich the Equel Pay Act is & part. See 2¢Y U.S.C. 213{(z)}(3),
cigcussea at 495 F.Supp. at 727. Anc the EEOC, in aaqdition, -
pcints to the congressional intent reflected by 2¢ U.S.C.
203(r)(2), which expressly inagicates that the FLSA applies to -
not-for-profit educational institutions. See EEOC Ltr. at 3. 1t
1s conceivable that an exhaustive review of the legislative
history of the FLSA, Equal Pay Act and ADEA could produce some
acaitional information, although EEOC has infeormally advised us
that there is nothing more to be gained from such an under-
taking. What little legislative history there is bearing on

this matter is discussed in the EEOC Shenandoah brief, at 2-7
(attached).




Chicagc, 44U U.S. 490, 502 (1979). Once we have maqQe such a
concession, we would be hard-pressed to detend the constitu-
tionality of the statutes if the Fourth Circuit were to accept
plaintiff's (ana EEOC's) view that Congress dia intend to
incluoce religicusly affiliated colleges within the scope of the
Equal Pay Act and the ADEA. We would be compromising our
apility to defend the constitutionality of those statutory
provisions, even though we would otherwise be able to aavance
substantigl arguments in support of their constitutionality. We
should not allow ourselves to be trapped in that awkwarac

pesition, especially since EEOC's argument to the contrary has
substantial legal merit, :

c. The third option -- intervening in support of the
piaintiff's position -- has several aavantages. It aaopts the
position urgea by the agency chargeoc with primary responsibility
for administering the statutes in gquestion. It enables the
government to assume the familiar positicon of acvocating the
broaaest possible reach of a remeaial statute consistent with
the Constitution. Ana it probably does most accurately reflect

the intent of Congress to eliminate sex and age discrimination
trom the wcrkplace.

3. The basic legel arguments that would be maace by EEOC in
support of plaintiff's position are outlined in the accompanying
EEUC recommenasation and in the attached pleacings filed by
plaintiff in the district court. See especially briefs filea by
DUL eand EEOC in Marshall v. Shenangoan Baptist Ministries
kAes'n, Civil Action File No. 78-0115 (W.D. Va.). A few
acaiticnal comments about EEOC's proposed argument are in order.

3. The government neec not, ana should not, arguve that the
Equal Pay Act ancd ADEA prohibit sex and age discrimination in
all circumstances 1involving employees of religiously affiliatec
cclleges., This case does not 1nvolve emplcoyees of a church-—
coeratec seminery, Or ciscrimination in the pey ©f nuns as .
cocrmpered to priests, or lay teechers zs compareG to priests. Any
number of troubiesome hypotheticals cen be imagines in this
celicete anc sensitive area of the law. But all that is at
issue here 1is the allegec discriminatory treatment of a female
lay teacher, as compared to other similarly situated lay '
teachers, in the liberal arts division of an independent, though
church-affiliated, college. Ana the College does not contend

that the alleged discrimination results from any religion-basecd
belief or practice,

The applicability -of the antidiscrimination statutes in this
context does not foster excessive government entanglement with

Y



religion in violation of the Establishment Clause. And it does
not burden the College's religious beliefs in violation of the -
Free Exercise Clause. Moreover, even 1if any incidental burden
on the free exercise of religion might be identified (though
none has been suggested), the ygovernment has a compelling
interest in eracicating sex and age discrimination from the
workplace. Thus, the government has & substantial argument that
pleintiff mey properly pursue her statutory antidiscrimination
remedies against the College 1in the factual context of this
particular case.

b. It shoulac be notea that a federal district court in
Tennessee has specifically rejectea the reasoning anc holding of
Ritter on the Equal Pay Act 1ssue. See Russell v, Belmont
Coliege, 554 F.Supp. 667 (M.D. Tenn. 1982). The Gecision in
Russell appears well-researched and well-reasoned. It will
gefinitely ai1d our arygyument 1in the Fourth Circuit. See zlsc
Mitchell v. Pillgrim Holiness Church Corp., 210 F.2d 879 (7th
Ccir.), cert. cenieag, 347 U.S. 1013 (1954) (FLSA applies to
religiously affiliatec publishing house); Marshall v. Pecific
Union Conference of Seventh Day Aoventists, 14 EPD 4780¢
(C.D. Calit. 1977) (FLSA and Egueal Pay Act applies to religious
institution).

c. The College might seek support for its position from
the decision in St. Martin Evangelical Lutheran Church v. South
Cekota, 451 U.S. 772 (1981}, 1n which the Supreme Court hela
that the Feceral Unemployment Tax Act (FUTA) does not apply to
church-operated schools. That case 1s distinguishable from this
one in two 1mportant respects, First, the schools invclved in
thet cese hec "no separate legal exlistence trom & church * = *_*
451 U.S. st 784. Secona, the Act conteinea & specific exemption
for employees of & church. The Court merely helé that the
erpleyees of tbe church-ownecd and operated schools fell sguarely
witlhiin thet speciific stetuteory exemption, :

o FEOC incicetes that its RDER ergument will rely heevily
cn tpe anelogy between the Aye Act and Title VII, &s recognized
by the Supreme Court in Qscer Mayer & Co. v, Evans, 441

U.s. 750, 756 (1979). 1In this connection, it should be
emphasized that the definition of "employer" in the ADEA, 29
U.s.C. 630(f), ana the cefinition of that same word in Title
VII, 42 U.S.C. 2000e(b), employ essentially the same statutory
language.

At the same time,. the relationship between the ADEA and the
FLSA shoula not be ignorec. Indeed, as the Supreme Court noted
in Lehman v. Nakshian, 453 U.S. 156, 166-167 (1981), Section 7

- 8 -



of the ADEA, U.S.C. 626, expressly incorporates FLSA enforcement
powers, remedies and procedures.’ P persuasive argument on

the FLSA/Equal Pay Act issue in this case may therefore carry
over to the ADER 1issue.

CONCLUSION

For the foregoing reasons, 1 recommend that the government
intervene in support of the plaintiff-appellant in this case.

J. PAUL McGRATH
Assistant Attorney General
Civil Division

By:

Carolyn R. Kuhl
Deputy Assistant Attorney General

7 See &also Oscar Mayer & Co. v. Evans, supra, 441 U.S5. at

766 (Blackmun, J., concurring) ("I could be persuaded * * *
‘that ADEA proceecings -have their analoyy 1in Falr Labor
Act litigation and not in Title VII proceedings").

Standards

-y -
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Septemher 22, 1983

Richard Willard

Deputy Assistant -
Attorney General

Civil Division

Department of Justice

Re: Intervention in Ritter v.
Mount St. Mary's College
No. 81-1534(L) and 81-1603

Dear Mr. Willard:

On September 12, 1983, the United States Court of Appeals
for the Fourth Circuit, pursuant to 28 U.S.C. § 2403(a) and
Rule 44, Fed. R. App. P., wrote the Attorney General to advise
him that this case "may draw into question the constitutionality
of an Act of Congress."l/ The letter alsc instructed the
government to inform the court, by September 22, 1983, if it
wished to intervene and participate in the appeals. We
understand that the civil division has verbally obtained from
the court a two week extension for its response.

The issues involved here councern coverage of the Age
Discrimination in Employment Act, 29 U.S.C. 621 et seq. (1967)
and the Equal Pay Act, 29 U.S.C. 206(d) amendments to the Fair
Labor Standards Act, 29 U.S.C. 201 et seg. (1963). Specifi-
cally, the issues are whether educational institutions operated
by religious groups are exempt from the provisions of these
Acts. If the district court's reasoning is upheld, the issue
is much broader and may call into question coverage of any
church—-affiliated activities such as hospitals, social service
agencies and other business ventures. We believe that such
institutions are not excluded from coverage.

Since 1979, the EEOC has been responsible for enforcing
both the ADEA and the EPA. (E.O. 12144, 44 Fed. Reg. 37193
(1979)). However, whenever constitutional issues may arise
in litigation under these acts, the EEOC must notify your
department. In the past, as in EEOC v. Wyoming, F. Supp __
'”*QJ\FEP Cases 1291 (D.C. Wyo. 1981) rev'd and remanded 51 U.S.L.W.

&
P ,

1/ There are two appeals belng considered together. One
»1nvolves a denial of attorneys' fees with which we are not at
-present concerned.

Y5 /S ]850




4219 (March 2, 1983), the Commission has taken lead responsibi-
'lity in the conduct of the litigation. See also EEOC v.
Allstate Insurance Co., No. J82-0186(B) (S.D.Mo.)}, and other
cases raising the INS v. Chadha, 51 U.S.L.W. 4907 (June 23,
1983), issues. We propose that the same practice be followed
here, whereby the Commission will prepare the initial brief

and will submit it to the civil division for comment so that
the final brief will represent the views of both Department

of Justice and the EEOC.

At the outset, it should be noted that the specific
issues raised on appeal do not involve constitutional guestions
but merely ones of statutory interpretation, whether Congress
intended these statutes to apply to religious institutions.
See NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 499
(1979). oOnly if we are successful in overturning the district
court rulings will there be any possibility of a constitutional
issue arising. Id. The issue would involve the Religion
Clauses of the First Amendment, an issue we have successfully
litigated in the Title VII context. See e.g. EEOC v. Pacific
Press Publishing Ass'n, 676 F.2d 1272 (9th Cir 1982), and EEOC
v. Southwest Baptist Theological Seminary, 651 F.2d 277 (5th Cir.
1981). The General Counsel will recommend to the full
Commission that the EEOC intervene in this case to defend the
jurisdiction of these statutes.

The instant action was brought by a fifty-seven year old
former faculty member of Mount St. Mary's College, a private
institution affiliated with the Catholic Church. She alleged
that she had been denied tenure in violation of Title VII of
the Civil Rights Act of 1964, 42 U.S.C. 2000e et seg., and the
ADEA, and that she had not been compensated at a rate equal to
similarly situated males, in violation of the EPA. On August
8, 1980, the United States District Court for the District of
Maryland entered summary judgment for lack of jurisdiction
regarding the ADEA and EPA claims, but ordered that the Title
VII claims go to trial.2/ Ritter v. Mount St. Mary's Hospital,
__F.Supp _, 23 FEP Cases 734 (D.C. Md 1980) (a copy of the
decision is attached).

2/ The district court, after trial, on May 21, 1981, ruled
against the plaintiff on the merits of her Title VII claim.
We are not, at this time, concerned with this aspect of the .
appeal. However, if the college raises the issue of whether
there is jurisdiction under Title VII over church-affiliated
colleges, the Commission will address that issue in its
brief.



.

The court based its ruling regarding both the ADEA and
EPA claims on its understanding of the Supreme Court's ruling
in NLRB v. Catholic Bishoup of Chicago, supra 440 U.S. 490.
In Catholic Bishop the Court held that, befure a court may
exercise jurisdiction in cases such as this, there must be a
determination that there was a "clear expression ¢f an affir-
mative intention of Congress" to include religious institu-
tions within the scope of the statute. Id. at 504. The
court held that neither statute nor their respective legisla-
tive histories evidence any such intent. We disagree.

We plan to argue that the intent of Congress to include
religious institutions under the coverage of the EPA is . clear
from section 3(r)(2) of the FLSA, 29 U.S.C. § 203(r)(2), which
indicates that schools such as Mount St. Mary's are covered
by the Act. It provides that the Act covers, inter alia, the
activities of any person or persons:

in connection with the operation of a
hospital, an institution primarily
engaged in the care of the sick, the
aged, the mentally ill or defective
who reside on the premises of such
institution, a school for mentally or
physically handicapped or gifted
children, a preschool, elementary oE
secondary school, or_an institution
of higher education (regardless of
whether or not such hospital, insti-
tution, or school is public or private
or operated for profit or not for

profit).

(Emphasis supplied). We believe the inclusion of private,
not-for-profit educational institutions strongly indicates
Congress' intent to cover religious educational institutions
since they make up the bulk of that category. This inference
is supported by a 1977 amendment to section 13(a)(3), 29

*U.S.C. § 213(a)(3), of FLSA which, for the first time, added
the emphasized language below. That section, in part, excludes:

.

any employee employed by an establishment
which is an amusement or recreational
.establishment, organized camp, or religious
or non-profit educational conference center,
if (A) it does not operate for more than
seven months in any calendar year. . . .




. We suDml1t that (ongress would not nNave ameénagea - tne r LoA Tu
specifically exempt scasonal religious educational'conferencp
centers if all religious educational institutions were already
exempt under the Act. Therefore, the inference that educational
institutions like Mount St. Mary's are covered by the Act is
compelling.

The couverage of the ADEA emanates from Title VII rather
than from the FLSA since its coverage and prouscriptions were
taken from Title VII. See Oscar Mayer & Cu. v. Evans, 441
U.S. 750, 756 (1979). The only significant difference
between the two statutes, with regard to coverage, is that
the ADEA does not provide an exception similar to section 702
of Title VII which clearly establishes that the statute
applies to most employment practices of religious institutions.
That section is an exemption to the coverage of Title VII
which provides that religious institutions may discriminate
on the basis of religion in most of their employment decisions.
As the district court in this case and other courts have
noted, by negative implication, this provision makes clear
that religious institutions are covered by Title VII regarding
other forms of discrimination. See e.g. EEOC v. Mississippi
College, 626 F.2d 477 (5th Cir. 1980). The reason the ADEA
has no similar exemption is because it contains a broader,
all-encompassing, exemption in Section 4(f), 29 U.S.C. §
624(f), that permits differential treatment as long as it ."is
based on reasonable factors other than age.” 1Inclusion of an
exemption such as found in §702 of Title VII would therefore
have been redundant. Since Title VII applies to religious
institutions, and since the ADEA was drafted to parallel
Title VII, we believe there-is no justification for more
limited coverage under the ADEA.

The effect of widespread application of the reasoning of
the district court is as drastic as it is obviocus. While
this case deals with a tenure decision, the approach of the
trial court would exclude from the EPA a brcad range of
practices, including differential payment, on the basis of
sex, of housekeeping and janitorial personnel, and would ;
allow discrimination in wages for administrative personnel,
as well as the professorial staff. The same broad immunity
would occur in the age discrimination area. Finally, as
noted above, the decision would apply to church affiliated
hospitals, social service agencies and other business ventures,
excluding such institutions from the scope of the ADEA and
EPA. We do not believe Congress intended such a result.

Sincerely,

a8 Sypp

PHILIP B. SKLOVER

‘Associate General Counsel
Appellate Services Division
Office of General Counsel
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Bros. by disguising the wurranty of work-
mantihe performance and implied obligation
of reasonable performance as an indepen-
dent basis of tort liability between employ-
er and platform owner.

[2] Whatever responsibility Houma had
with respect w its employees' safety, it is
clear that it was a duty owed to its employ-
ces and not Mesa.  Assuming sn indepen-
dent tort duty did exist between an crploy-
er and a platform owner, the emplover's
obiigation to indemnify the platform owner
the dumages it ig required w pay the in-
jured employee arises “on account of” the
employee's injury.® In the absence of a
contractual indemnity provision, “there sim-
ply exists no underlyving tort liability upon
which to base 2 claim for indemmity against
the emplover.” ¥ Berry Bros., 377 F.2d at
315,

CONCLUSION
Bused on the foregouing legul authorities,

the Court hergby GRANTS. the motion of
Houma. Welders, Ine., for summary judg-

CHmETD

Madeline RITTER

ment.

v,
MOUNT ST. MARY'S COLLEGE.
Civ. A, No. N=30-632.

United States District Court,
D. Maryland.

Aug. 3. 19=0.

Piainuff, a lay femaie teacher who was
refused tenure, brought action against reli-

Y. 33 U.S.C. § 905 provides, i pertinent part:
The liability of an emplover prescribed in
section 904 [for compensation] shall be ex-
clusive and in place of all other liability of
such employver to the emplovee,
and anvone otherwise entitled 1o recover
damages from such empicver at law’ or in

grious, nonprofit college alleging sex and
age disenmination.  Upon college’s motion
to dismiss, which was treated as 2 motion
for summary judgment, the Distriet Court,
Northrop, Chiel Judge, held that: (1) plain-
Ul did not have 2 claim under Equal Pay
Act or Age Diserimination in Employment
Act but did have o claim under Tide VII,
and (2) material issue of genuine fact exist-
ed as to whether relipan plaved any role in
decision of defendant whieh granted tenure
to priest, to not grant tenure to lay female
teacher, precluding summary judgment in
favor of the college on First Amendment
grrounds on teacher’s Title VII elaim.

Order in accordance with opinion.

1. Civil Rights =9.10

In enuecting Title VII, Congress demon-
strated a clear, affirmative intention to in-
clude relygriously affiliated sehools within its
scope and oniv exempt them from liability
for religious discrimination; thus, a lay fe-
male teacher denied denure by religious,
nonprofit  cducational  institution had a
claim under Tite VIE Civil Rights Act of
1964, & T0Y et sey., 42 US.C.A. § 2000e et

Sedd.

2. Labor Relations &=20.3, 1333

Neither Equal Pay Aet nor Age Dis-
erimination in Emplovment Act expressed a
clear, affirmutive intention to include with-
in their scope religious, nonprofit edueation-
al institutions; thus, female teacher denied
tenure 4t such a college had neo elaim under
those Acts. Fair Labor Stindards Act of
1938, & &dy as umended 29 US.CA.
§ 206(d); Age Discrimination in Employ-
ment Act of 1967, §¢ 2-1%, 29 US.CA.
$§ 621 634. "

3. Federal Civil Procedure <=2497

Material issue of genuine fact existed -

as Lo whether religion played any role in

admiralty on account of such injury or death

10, This holding was most recently reaffirmed in

Olsen v. Shell Oil Co., 593 F.2d 1099, 1103-
1104 (Sth Cir. 1979). i

i
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decision of religious, nonprofit educationat

nsttution, which granted tenure o priest,
Lo denv. tenure to fay female teucher, pre-
dudimy summary judgment in favor of the

colfege vn Firet Amendment grounds on
teacher’s Title VI claim. Civil Rights Act
of 1964, & TU et e, 2U08CA % ‘J(X')\k' et

seq.; US.CA.Const. Amend. 1.

Md., Dona

Philudei-

M. Kremon, Baltimore,
S kahn and JoAnne Duelaverson,
phiz. Pa. for plainuff

Henry R Lonmd and Neit L.
more, Md., for defendant.

'
Jalhoes

Diileff, Buiu-

NORTHROP, Chief Judge.
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against the defendant, Mount saint Mary's
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undergraduate students are
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expired in June 1980. After having appar-
ently complied with the administrative pre-
requisites of Title VII, plaintif{ filed this
action in March 1980.

The College contends that 1} this Court
lacks personal jurisdiction over the College:
2) this Court lacks subject matter jurisdic-
tion over the case; and 3) the complaint
fails to state a claim upon which relief may
be granted. The College bases these con-
tentions on the grounds that Title VII, the
Equal Pay Act, and the ADEA do not ex-
press a clear, affirmative intention to in-
clude within their scope religious, non-prof-
it, educational institutions such as the Col-
lege. Assuming, arguendo, these statutes
do express such an intention, the College
submits that the Free Exercise and Estab-
lishment Clauses of the First Amendment
to the United States Constitution prohibit
this Court from considering the plaintiff’s
claims:

The College’s rights under the Establish-

ment Clause would be violated because of
governmental entanglement
into the College's internal decisionmaking
and administrative affairs with respect to
its faculty, including clergymen, and the
policy of the College in seeking to retain
qualified priests on its faculty. The Col-
lege’s rights of free exercise of its reli-
gious practices will be unconstitutionally
burdened, inter alia, by the Court's re-
view of (1) the granting of tenure to 2
priest, Reverend Malloy, as opposed to
Mrs. Ritter, (2) clergy holding tenured
positions in the faculty, (3) clergy holding
administrative positions, (4) the ienure
policies of the College as they may be
influenced by consideration of clergymen
eligible for tenure, and (5) faculty sala-
rics of lay and clerical faculty.

excessive

Motion to Dismiss at 2-3.

The starting point for this Court’s analy-
sis must be NLRB v. Catholic Bishop of
Chicago, 440 U.S, 490, 99 S.Ct. 1313, 39
L.Ed.2d 533 (1979), where the Supreme
Court held that church-operated schools?

3. Although the College is not *‘church-operat-
ed,” its status as a religiously affiliated school
suffices to invoke Catholic Bishop in analvzing

teaching both religious and secular subjects
were not subject to the junsdiction of the
National Labor Relations Act. The Court
stated that where the exercise of a federal
regulatory statute over a religious institu-
tion raises serious first amendment ques-
tions, a court must first determine whether
the statute provides jurisdiction over the
institution. The test used to make this
determination is whether there was a *“clear
expression of an affirmative intention of
Congress” to include religious institutions
within the scope of the statute. 440 US. at
504, 99 S.Ct. at 1320. In Catholic Bishop,
the Supreme Court found “no considera-
tion” by Congress of church-operated
schools in cither the Act or its legislative
history. Id. The Court therefore exeluded
such schools from the jurisdiction of the
Act.

(1] Title VII prohibits an emplover from
diseriminating aguinst an cmployee on the
basis of sex. 42 U.S.C."§ 2000e-2(a)1).
Stressing the absence of any mention of
religious institutions from the definition of
“person” or “employer” in Title VII, 42
U.S.C. § 2000e(a) & (b), the College main-
tains there was no clear, affirmative inten-
tion of Congress to include religious institu-
tions within the ambit of Title V1L

The courts which have construed the ap-
plicability of Tile VII to religious institu-
tions in light of Catholic Bishop, however,
have concluded that Title VI does apply to
religiously affiliated institutions.  Deolter v.
Wahlert High School, 483 F.Supp. 266 (N.D.
lowa 1980); EEOC v. Pacific Press Publish-
ing Ass’'n, 482 F.Supp. 1291 (N.D.Cal.1979).
Section 702 of Title VII, 42 U.S.C
§ 2000¢-1 provides an exemption for reli-
gious organizations to discriminate on the
basis of religion:

This subchapter shall not apply

10 a religious corporation, association, ed-

ucationa! institution, or society with re-

spect to the émployment of individuals of

a particular religion to perform work con-

nected with the carrying on by such cor-

this case. See NLRB v. Ford Central High
School, 623 F.2d 818 (2d Cir. 1980).
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poration, association. educativnal institu-  op
tion. or society of its activities.

test Congress did not demonstrate a
clear, affirmative  intention  to  include
Seetion U3 of Title VII, 42 US.C. § 2000¢ - church-affiliated within the Act's
2AeX2) provides a similar exemption: surisdiction. Plaintff has not pointed to
ny in the legislative history of the

sehools

M)t snall not be an uniawful employment  afit
practice for a school, college, university, + it She does
or other cducational institution or institu-  Point o an cxemption in the Fair Labor
tion of learning to hire and employ em- Standards Act, which governs the Equal
ployees of a particular religion if such Puv Act contained at 29 U.S.C. § 213(aX3).
This exemption applies to “any employee
emplozyed by an establishment which is an

Arct to indicate this intention.

school, college, university, or other educa-
tional institution or institution of learn-
ing is, in whole or in substantial part,
owned, supported, controiied, or managed
by a particular reiigion or by a particulur
religious corporation, association, or socic-
ty, or if the curriculum of such school,
college, university, or other educational
institution or institution of learning is
directed toward the propagation of a pur-
ticular religion.

amusement or reereational establishment,
organized camp, or rcligious or nonprofit
educational conference center”™ operated on
a seasonal basis. Plaintiff makes the super-
ficially appesling argument that if Con-
gress had intended o exempt all religious
organizations from the ambit of the Equal
Puv Art, there would have been no need to
care out an exeeption for this narrow type

NS P T T
Unless this Court were to regard these stat- 08 Toiglicus organtzation.

utes as mere surplusage. it is thus clear that This Court belicves, however, thal this

: Congress  exempted  relyriousty  affibated  statutory eoference faiis to meet the “clear,

schools only from religious diserimination  affirmative intention” requirement of Cath-

Accord McClure v, Salvation Army 460 e Bishop  Altnough this Court employed -

% F.2d 553, 557-52 (5th Cir.). cert. dented, 409 & umijar “surplusage” rutionale in its anal- :

U.S. 896, 93 S.Ct. 182,34 L.Ed.24 153 (1972} vsiv of Titie VIL the sweeping language of

% (pre-Catholic Bishop anaiysisi.  The only US4 s 2000e- 1 and the inclusive lan-

3 case 0 the contrary, EEOC v MIssissippi mpgge of 12 USC§ 2000¢ 2eK2) permit- ) i

% College, 51 F.Supp. 564 (3.0 Miss. . appeal  (ed such wn interpretation. To transhate vr

= docketed, No. T8-3123 (Stn Cirs Septs 270 (he parrew, non-inelusive oxemption eon- o
197K, is dess than persuusive inits reason- -

tained in ¥ 213008 into the braad proposi-
. T b o eoneliides The . )
ing.  This Court therefore concludes that ion that Congress expressed a clear, af-

Congress has shown a clear, affirmause
intention o include religiousiv affiliated

schools within the =cope of Titie VI

firmative mtention o fueve the Fegual Pay
At appiied to reiigious institutions would
(o vinlened to the Catholic Bishep holding.

White

{2] Turring to the Equal Pav Act, 20
U.S.Coo§ 2060di 1y, this Court agrees with
the defendant that under the Catholic Bish-

213(a iRy cortainly provides a elue
to Congresz’ intent, it is {ur {rom conclu-

sive’

1963 or the Fair
i977 wiich

4. Had Congress intended (G eNempt religions ton
crganizations from other forms of discrunina.
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O otne Fgual Pay At of
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:; tion, the United States Court of Appeals tor the ¢ exemption tound at 29 US.C
E Distnct of Columbia hus noted i strong dicta P 2R This Court’s ewn examination of
% that secuon 702 might be constitutionally in- the congressional commuter reports and de-
2 firm. King's Garden, Inc. v. FUC, 498 F.2d 31 bates of the Fgual Pav Acu of 1963, see H.R.
’; (D.C.Cir.}, cert. denied. 419 11.S. 996, 95 S.C! Rep No. 309, nsth Cong., 1st Sess., reprinted in

309, 42 L.Ed.2d 269 (1974). Cf. Catholic Bish-

{14e3] Uls.Code Cong. & Admin.News, pp. 657,
op, supra at 518 n.ll, 99 S.Ct. at 1321 n.ll

687 2t s, S.Rep.No. 176, &5th Cong., st Sess.

e

,ii (Brennan, J.. dissenting) (majority’s construc- (1963). 109 Cong Rec. %892 & 89138817
= tion of congressionai intent raises establish- - (1963); 109 Cong.Rec. 91Y2-9218 & 9263
g ment clause question). (19633 109 Cong.Rec. 8761 9762 (1963). and

the Fair Labor standards Amendments of 1977,
see H.R Rep.No. 85 521, 55th Cong.. st Sess.,
reprinted m Y977 US Code Cong. & Admin.

Neither party has suppiied the Court with
any meaningful research on the legislative his-

i,

i sio

@l



Plaintiff insists that application of. ta
Equal Pay Act to the College wauld not
intkerfere with the Collepde’s religious mis-
sion but, rather, would only involve a me-
of  fuculty
This argument is flawed. There is no sug-
gestion in Catholic Bishop that the courts
should engage in ad hoc determinations of
whether a federal regulatory statute should

chanica!  comparison suldries,

apply to one bona fide religousty affiliated
school while not applying to another®  Ap-
piving statutes on such a hodgepodge busis
would lead o chaotic and meonsistent re-
sults.  lnasmuch as cleries are paid lower
saliries than lav faculty at the College. the
threat of governmental intrusion into first
amendment areas does not, at first blush,
seem scrious (although defendant has not
vet addressed this point). The Court cun-
not, however, look al this one particuier
affiliated
Unquestionably, there are othier sueh insi-

relirion school i solztion.

tutions that base their sadary seales upon
Sce also B Sehler & P
Empilovment  Diserimination
Law, ot 218 (19761 (P M fny relyzious st

religious eritéria.
Grossmun,
tutions prefer members of their religion for
all jobs, but will offer temporary emploa-
ment, frequently st lower rate of pay. o
insufficient
members interested in employment.”™).

nonmembers when there are

News, pp. 5201, et seq S Rep No. 95 440, S5th
Conyg., Ist Sess. (19771 H.R.Conf Rep. Nao. 85
T, 45th Cong. st Sess. (19775 S.unt
Rep Noo 95 487, 95th Cung, Ist Sess., reprist
ed i {1977) U8 Code Cong. & Adnmun.News,

' 3254: 123 Cong.Rec. 29430 29454
123 Conp Pec 325683 32,909 (1877,
123 Cong Rec. S17.2532 S17.254 (daily ed. Octl
16, 1877y 123 Cong.Rec. HIL1.327-H11.33x
(diny ed. Oct. 20, 1977), uncovered no indica-
tion of any congressional consideration of reli-
glous institutions in zeneral,

6. There 1s language in Catholic Dishep that
might wlew courts to draw distinctions @
tween professional and non-professional =
plovees of a religious institution.  See Catheiic
Bishep, supra, at 501, 99 S Ct. at 1319 ("eriseal
and unique role of the teacher in fulfiling the
mission of a church-operated school™)
v. Pacific Press Publishing Ass'n, 482 F.Supp.
1291, 1302, 1310 & 1314-¢N.D.Cal.1979). Ac-
cord, Whitney v. Greater New York Corp. of
Seventh-Day Adventists, 401 F.Supp.

1iad,

1368 (S.D.N.Y.1875), NOW v President and
Al =
s P o
-
= 7 e 5
7o 3.
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& g % e i
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The two cases plaintiff eftes in support of
her position are of Maurshall
v Pucific Union Conference of Seventh-Day
Adventsts, 14 EmphPrac.Dec. © T806 (}C.DA.
Co 1977) waus decided prior w0 Catholic
Bishop. In dietum, KEOC v. Pacific Press
Publishing Ass'n, 482 FSupp. 1291, 1308
(N.D.Cal1979) indicates sts approval of Paz-
eific Unijon, but it, too, contains no Catholic

no assilance.

I

Rishop anulysis. This Court must therefore
conclude, under Cathofie Bishop, that Con-
grress did not demonstrate a clear, affirma-
tive intention o inchude religiously affiliat-
ed sehools within the sweep of the Equal
Piay Act of 1663

Applyving Catholic Bishop to the Age Dis-
crimination in Empiovment Act. 29 U.S.C.
$2 621 634, this Court must also conclude
thet Congress did nor express a clear, af-

firmative miention o include refignious edu-
the ADEA.
Plaintiff has not pointed to anvthing in the
Act or s fegishitive history to indicawe such

an intenuon’

cational institutions  under

Instead, she urges this Court
to construe the ADEA in conjunction with
Tithe VI for “publie policy reasons,” citing
Oscar Mayver & Co. v. Evans, 441 US. 750,
Gy S.CL 2066, 600 Ld 24 609 (1979). Osear
Maver, however, involved provisions of the
ADEA and Titde Vi thet are virtually in

have verba.  There is no provision in the

Board of Trusices of Santa Clara Caollege, 16
FEP Cases 1152, 1156 ¢ D €Call1975); Bagni,
Discrimunadion i the Name of the Lord: A
Critical Eviaiation ol - Disvrimunation by Reldi-
Vol L Rev. 1514,
Sauthwestern Bap-
F.Supp. 255
UND Tex 1980) represents & special situation
due to the pervasively religious and. virtually
clostral envitonment of the semsmary. '

oGS Orgainsaiions, 7%
1544 46 (14974 FROE v
st Theologiosl Sceoanary, 455
.

~3

Neither party has supplicd the Court with
any meamngful research on the legislative his-
tory of the ADEA. This Court’s own examina-
ton of the congressional commitiee reports
and debutes on the ADEA revesled no indica-
ton of any congressional consideratuion of reli-
gious institutions. See H R.Rep.No 805, 90th
Cong.. Ist Sess., reprinted v 119671 U.S Code
Cong. & AdminNews, pp. 2213, et seq:
S.Rep.No. 723, 9uth Cong., Ist Sess. (1967)
113 Cong.Rec. 34,738 34.755 (1967); 113 Cong.
Rec. 35.033 35,057 (18673 113 Coang.Rec. 35,-
28 35229 (1467), 113 Conp Rec. 31,248 31.-

22
257 {1967,
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ADEA  similariy, worded ax 42 US.C

§§ 2000¢-1 or e ey 2)."

[3] Having determined that Title VII
applies W religious institutions, the Court
must now turn to the question of whether
its exercise in this case would violate the
guarantees of the Religion Clauses of the
Fircet Amendment.

In support of its motion, defendint main-
tauins that examining its dedision to deny
plainuff tenure would intrude into the Col-
Specificaily, the
College argues that questiviing its decision
Lo grant tenurce to a priest. Futher Malloy,
as opposed to plainuff, infringes on the
College’s religious policy of granting tenure
to qualified whenever  possible.
Plaintiff strenuousiy denies she is contend-

Jege's religious activities.

priests

ing that Father Malloy was given tenure
instead of her. She indicates there was no
limitation on the number of temired posi-

tions in Jate 1475 Because Futher Malloy

was in the Theology Department (where ol
faculty were, and are, priests), and plaintif{
was in the Education Department, presum-
ably they were not competing for the same
teaching position. The question, plaintif{
suggests, 18 not why Father Malloy was
granted wenure nsiead of her, but why she

wus nol also granted tenure.
Were this w

granted tenure instedad of o iy person be-

case where o priest wis
cause of the College's religious poliey of
prometing priests, suen i decision conld well

) RIS H N P T . .
be shichled from judicial seratiny by the

first amendment. Questioning tnis policy o L . o
L . the Rocmer decision to this cnsel it does not
could result mm oexcessive povernmental en-

ranglenient, because 1t might “necessarily
imveive inquiry into the good faith of the
position asserted b the clergy-administria-
tors iand Qs retutionship w the =chool’s reli-
gious mission.”  Catholic
502,99 500 at 15200

Dishop, supra at
The record is unclear,
however. us 1o whether such was the case
here.  There is pothing conciusive in the
8. Although plaintuft has not made tne argu-
ment. ane might surmise that if Cengress in-
tended for Title VIl to apply to religious institu-
vons, it would alsu intend for the Equal Pay
Act and the ADEA to apply likewise. Such
culijecture, however, dnes not meet the exact-
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record verifying whether there was any
Jimitation on the number of faculty who
Although defense
counsel indicated such a Lmitation at oral

could be granted wenure.

argument, he pointed to nothing in the ree-
ord 1o support this contention.

Plaintiff does invite compirisons hetween
hemself and Father Malloy in her camplaint
of diserimination filed with the Maryland
Commission  on her
charge filed with the Equal Employment
Opportunity Commission, and her eomplaint
in this wse. See Complaint at 8 & 5;
Exhibits A & B o Delendant’s Reply to
Plaintif s Memorandum in Opposition Lo

Human  Relistions,

Motion to Dismiss. Despite these compari-
sons, nevertheless, the grounds for the deni-
al of tenure arce unclear.

Board of Public Works of
Muarviand, 387 F.Supp. 1232 D.MdA1974)
(three-n Al 326 US. 746, 95
WO 2357, 49 LoRd.2d 175 01978) invalved

Rocmer .

idge panel).

the constitutionality of « Marviand statute
providing annual, noncategorical yrants to
‘private colicges, among them relignously af-
filiated institutions. The Colivge was a de-
i that
district court’s Findings of Faet suggests

fendant case. A rowting of the
that apart from the Theotogy Depurtment,
reigien plays no part in faculty tenure deci-
sions al Mount Saint Mary's College. See
387 Fosupp. at 1294
ed by the Supreme Cours,
TOT. U8 NOL at 280

ant has seurried o Himit the appl

This fieding was not-
Nee 425 U8 at
-

Althouprh the defend-
cabiiity of

dispute this finding,

no roic in the decision
plaintiff tenure? then  the

I religion plaved
not to gran
Court fails to sce how the apphication of
Title V11 1o this case would violate the first
FIEOC v
Baptist Theologics! Seminary, 3%5 F.Supp.
255, 258 (N D.Tea 1980) (fuculty tenured on

amendment. OF Southwestern

ing standards of the Cuatholic Mishop “ciear,
atfirmavve intention™ test

9. On Aungust 4, 1980, the detundant filed a Mo-
ton for Sammary Judgiment, which indicates
that the College based its deimnal of tenure to
plaintut! upon her professional qualificutions.
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predominanty redigious criteria). In
event, genuine

apparent and summary

any
Bssues of muterial - fact are
Judgment is thus
NOW v, President and
Board of Trustees of Sunta Clara Colleyre,
16 FEP 1152, 1156 (N.D.Cal.1975)
{motion w dismiss).

Inappropriate.  Sce

Cases

conformance with

these rulings will be entered.

A separate order in

a

John B. ANDERRON. Stephen P. Kelley,
James D. Harrington. and Gerald M.
Eisenstat. Plaintiffs,

V.

Rodney S, QUINN. in his official
capacity as Secretary of State of
the Ntate of Maine, Defendant.

Civ. No. 850176 P.

United States Distriet Court,
D Maine.

JEANER

Aug. 11,

Sult wis brougnt
stitutionality of

to challengre the con-
Miine statute which re-

for the Unit-
wrmn:mng pe-
State of Maine
peintiffx sought o declar-
Judgment that the statute was uncon-
stitutional and permanent

quired independent candidates
ed Rtates }’r"w;'iul‘\’\' to Sle
titions with the \x‘ retary of
by Apmd 1019=00 b
atory
jons

injunet en-

Joining  enforcement of  stutute
them. The District Court, Gignoux, J., held
that the Aprit 1 filing Jeadline for indepen-
dent candidutes for the Presidency imposued
substantizl and

dgainst

uncqual burdens on plain-
LIS rights of associution und franchise and
wis not justified hy any compeliing state
interest and. therefore, the stute was un-
constitutionul not
Ggainst

and could be enforeed

plaintiffs

495 FEDERAL S[iP}’LEMENT

Constitutional Law =y], 225.2(3)
Elections e=22
The restriction on an independent pres-
identind candidate’s aceess Lo the Maine bal-
lot imposed by Maine statutory requirement
that such independent candidate file a nom-
inating petiton by April 1 of the election
year substantially burdened  associational
and franchise rights of independent candi.
dates wnd their supporters and also effecteq
an invidieus diserimination since Maine did
not -require party candidates for the presi-
deney ta qualify or declare their ecandidacies
particilar date;  therefore, in ghe
ling state interest the
tatule was unconsttutional and unenforce-
th 21 MRS AL 494, subd. 9; US.CA.
L, 14

D_\ any

sence of uny comped

Const. Amonds,

»

2. Elections

PR

For purpose of determining whether
fite offected an invidious diserimi-
nation agriinst independent candidates for
the burdens imposed on inde.
pendent cindidites must be compared with
those imiposcd on other candidates for the
same offlee, not with candidates for other

of fices

state s

presiaency,

who ure cleeted through an entirely
21 M.R.S.AL § 494, subd.
C.AConst Amends. 1. 14,

different process.

G UN

D Broek Horn l.;\». Perkins.,
& Kesda

ey T,

Thompson,
, Porthind, .lc., Mitchel]
Framplon, J
Rogovin, Stern &
mgton, DL Tor plaintiffs.

iN

ne I";L\

Ronna

E\Ug.\ Ay l"
le Hugc_ Wash-

¢ Beek,

Paul F. Maeri, Asst Auy. Gen,, Dept. of
the Atty, Genn Auvgrusta, Meo for defend-
ants.

OPINION AND ORDER OF THE COURT
GIGNOUX.

Phetrict Judge, ™
Congressman John B Anderson is an jn-

dependent vandidate for President of the

United States in the November 1980 gener-

al election. He declared his independent

Judgment for piaintiffs. candiduey on April 24, 1980, In this action s
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