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v. United States, 360 U.S. 109 (1959), there is no reason why, in 

the compelling and unique circumstances present here, such 

principles should bar review in this case. 

In arguing that the Speech or Debate Clause bars this. action, 

defendants. focus largely on the impropriety of the issuance of any 

injunctive or •coercive• relief against members of the Bouse. 

While it is true that the original complaint in this action 

contained a prayer for injunctive relief, the amended complaint 
*I 

seeks declaratory relief only.- Much of the defendants' 

arguments are therefore no longer applicable. For example, 

defendants argue that Eastland v. United States Servicemen's Fund, 

421 U.S. 491 (1975), bars this suit because the Supreme Court 

there rejected the proposition that a court could "enter a 'coer­

cive order' which in context would mean that the Subcommittee 

would be prevented from pursuing its inquiry by use of a subpoena 

to the bank.~ 421 U.S. at 512. Defendants' brief at 16-17. But 

in Eastland, injunctive and declaratory relief were sought immedi-

ately after the issuance· of the Subcommittee subpoena. rn that 

context,. injunctive; or declaratory relief would have effectively 

interfered wi.th the ongoing· investigation. Here, on the other 

hand, a declaratory judgment will produce none of the coercive 

effects that would have resulted had either an injunction or a 

declaratory judgment been entered. in Eastland. 

*/ At the time the original complaint was filed, the contempt 
resolution had not been. certified or delivered to the tJnited 
States Attorney. 
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Indeed, as noted above, the situation here is similar to that 

in United States v. A.T.&T., 567 F.2d 121 CD.C. Cir. 1977). 

There, the United States filed suit and invoked executive privi-

lege to prevent A.T., & T. from complying with a congressional 

subpoena which sought highly sensitive, national security informa­

tion in A .. T. & T.'s possession. The House Subcommittee seeking 

that information intervened. It contended that Speech or Debate 

principles barred the suit because a judicial resolution of the 

dispute would interfere with its investigatory activities. 

The Court of Appeals for this circuit flatly rejected this 

contention. After reviewing Watkins, Barenblatt and Senate Select 

Committee v. Nixon, the court stated: 

• • • individual members of Congress are 
not impermissibly 'questioned in any other 
place' regarding their investigatory activities 
merely because the validity and permissibility 
of their activities are adjudicated. . • . As 
is clear from Watkins, Barenblatt and Senate 
Select Committee, however, the [Speech or 
Debate} Clause does not and was not intended to 
immunize congressional investigatory actions 
from judicial review.. Congress' investigatory 
power is not, itself, absolute'. • • • [567 F.2d 
at 12~1. 

The· court, therefore, concluded that judicial intervention was not 

precluded by Speech or Debate principles because those principles 

are primarily intended to protect individual legislators from 

personal suits against them for legislative activities. Where 

that is not the case, "the Clause cannot be invoked to immunize 

the congressional subpoena from judicial scrutiny." 567 F.2d at 

130. 
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c. The Clause May Not Be Asserted To 
Immunize Non-Legislative Activities. 

It is well-established that judicial review of a congres­

sional action is available if employees of the Congress take steps 

to implement that action beyond the purely legislative sphere.. As 

noted by the defendants in their brief at p. 15, the defendant 

Clerk of the House certified the contempt resolution to the United 

States Attorney for prosecution under 2 u.s.c. § 194. Moreover, 

the defendant Sergeant-at-Arms of the House~/ delivered the 
• 

contempt citation to the United States Attorney. Each of these 

defendants, therefore, was responsible for carrying out the House 

resolution that the contempt citation against Mrs. Gorsuch be 

certified and delivered to the United States Attorney for prosecu­

tion. In these circumstances, the Supreme Court has held that 

suits can be maintained against the congressional employees in 

order to review the legality of the underlying legislative order 

pursuant to which they were acting. 

Thia principle was recognized by the Court in Powell v. 

McCormack,. 395 U.S. 486 Cl969). There the House of Representa.-

tives passed a resolution excluding Rep. Powell from the House. 

Pursuant to that resolution, the Clerk of the :a:ouse threatened to 

refuse to perform the duties due a Representative, the Sergeant-

at-Arms refused to. pay his salary and the Doorkeeper refused to 

admit him to the House Chamber. Powell filed suit against certain 

Congressmen as well as these employees challenging the legality of 

the House's exclusion order. The defendants moved to dismiss, 

*/ The Sergeant-at-Arms was mistakenly omitted from the Amended 
complaint. We have, therefore, moved to amend the Complaint to 
join him as a party defendant to this action. 
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arguing that the Speech or Debate Clause protected both the legis­

lators and their employees from suit. The Supreme Court refused 

to dismiss the employees and reaffirmed the doctrine that: 

• .. • although an action against a Congressman 
may be barred by the Speech and Debate Clause, 
legislative employees who participated in the 
unconstitutional activity are responsible for 
their acts • • • That House employees, are acting 
pursuant to express orders of t}te House does not 
bar judicial review of the constitutionality of the 
underlying legislative decision. (395 o.s. at 5041. 

The Court therefore permitted the suit to proceed against the 

House employees in order to review the legality of the exclusion 

order adopted by the members of the House. 

In reaching this co.nclusion, the Court specifically reaf­

firmed its decision in Kilbourn v. Thompson, 103 U.S. 168 <1881). 

There, the House had passed a resolution ordering the Sergeant-at­

Arms to arrest and imprison a witness who had refused to respond 

to a House Committee subpoena. The witness filed a false impris­

onment suit against certain·members of the House as well as 

against the Sergeant-at-Arins who had actually executed the arrest 

warrant~ contending that the House resolution was unconstitu-

ti.anal.. The Court held that while the members were· immune from a 

damage action. based upon their legislative act, the Sergeant-at­

Arms did not share in that immunity, even though he had merely 

implemented the House resolution. Indeed, the Court emphasized 

the importance of permitting the case to proceed against the House 

employee to ensure that the House's action not escape judicial 

review: 
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Especially is it competent and proper for this 
court to consider whether its [the legislature's] 
proceedings are in conformity with the Constitution 
and laws, because, living under a written consti­
tution, no branch or department of the government 
is supreme; and it is the province and duty of the 
judicial department to determine in cases regularly 
brought before them, whether the powers of any 
branch of the government, and even those of the 
legislature in the enactment of laws, have been 
exercised. in conformity to the Constitution; and 
if they have not, to treat their acts as null and 
VO id • II' 10 3 u. s . r at 19 9 • . 

The instant case is indistinguishable from Powell or 

Kilbourn in this regard. Plaintiffs her.e, as in Powell and 

Kilbourn, seek judicial review of a House resolution.. Similarly, 

as in Powell and Kilbourn, the legislative process has terminated 

so that judicial intervention could not interfere with any ongoing 

legislative activity. Moreover, as in Powell and Kilbourn, the 

implementation 9f the resolution here required the participation 

of House employees. Without the -certification and delivery of the 

contempt citation to the United States Attorney, the House resolu­

tion that. Mrs. Gorsuch be prosecuted for contempt would have.had 

no effect.. This case, therefore, can proceed against the House 

employees who carried out the House resolution, just as the Powell 

and Kilbourn actions were permitted against the House employees 

who implemented the House resolutions challenged in those cases •. 

Moreover, contrary to the House's assertions, this conclusion 

is perfectly consistent with the Supreme Court's Speech or Debate 

analysis in cases such as Gravel v. United States, 408 U.S. 606 

(1972). In Gravel, the Court emphasized that Speech or Debate 

immunity attaches to either Members or employees if the action 

they took was a protected legislative act. Thus, the Court held 

that 

- 49 -



• • • the Speech or Debate Clause applies 
not only to a Member but also his aides 
insofar as the conduct of the latter would 
be a protected legislative act if performed 
by the Member himself. [408 U.S. at 6211 

Therefore, to qetermine whether the House employees here are 

immune: from suit, it is necessary to decide whether they performed 
- */ 

"protec\:ed legislative acts. 11
- As noted by the Court in 

Gravel, and in United States v. Brewster, 408 U.S. 501 Cl972), 

members of Congress engage in a wide range of unprotected 

activities, including constituent "errands", communicating with 

federal agencies regarding their a<lministration of programs, news 

releases and speeches outside the Congress. Indeed, the Court 

held in United States v. Johnson, 383 U.S. 169 (1966}, that the 

Speech or Debate Clause did not immunize a Member's attempt to 
**/ 

influence the Department of Justice.- In light of the wide 

range of congressional activities, the Court in Gravel cautioned 

that:: 

*/ The Gravel analysis suggests that a distinction between 
legislators and legislative employees may not be appropriate, 
particularly in an action for declaratory relief~ But see Powell 
v. McCormack, 395 U.S. at 517-18. Under the Gravel approach, 
however, plaintiffs would be entitled to seek declaratory relief 
against all defendants who participated in conduct outside the 
scope of "protected legislative acts,• including Members of 
Congress. 

**/ ffad. the member sought to influence the Department of Justice 
solely through legislative activities such as floor speeches, 
committee hearings, or voting on a resolution or bill, Speech or 
Debate immunity would have attached. Similarly, here, had the 
defendants sought to influence the Executive Branch through 
such legislative activities, they would be immune from suit. 
However, when Congress took the unprecedented step of certifying 
the contempt resolution to the Onited States Attorney and 
purporting to require him to prosecute Mrs. Gorsuch, it went 
beyond the legislative arena as did the member in Johnson who 
similarly sought to influence the Executive Branch through 
extra-legislative means. 
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Legisla.tive acts are not all-encompassing. 
The heart of the Clause is speech or debate in 
either House. Insofar as the Clause is construed 
to reach other matters, they must be an integral 
part of the deliberative and communicative 
processes by which Members participate in 
committee and House proceedings with respect to 
the consideration and passage or rejection of 
proposed legislation or with respect to other 
matters which the Constitution places within the 
jurisdiction of either House. [408 U.S. at 6251 

The test has been applied to immunize the issuance of a duly 

authorized congressional subpoena, Eastland v. Onited States 

Servicemen's Fund, 421 U.S. 491 Cl975), and the preparation of a 

Committee report, 12.9!!. v. McMillan, 412 o.s. 306 <1973), because 

those activities were held to be integral parts of Congress' 

deliberative and communicative processes. However., the private 

publication or public distribution of materials received or 

prepared by a congressional committee have been held to be 

unprotected activities. Gravel v. United States, supra; ~ v. 

McMillan,. supra. Such activities. are simply not essential to the 

internal processes of the Congress~ 

Under the· Gravel analysis, the certification and delivery of 

the contempt citation to the United States Attorney in an attempt 

to compel criminal pros.ecution is not a protected legislative 
*/ 

activity.- Those acts have nothing to do with "speech or 

debate" nor are they an integral part of the House's internal 

deliberative and connnunicative processes. Instead, the 

*/ The Speaker's letter of January 5, 1983 (Harris Dec., Exhibit 
C), which explicitly seeks to compel the United States Attorney to 
bring a criminal prosecution against Mrs. Gorsuch, is also not a 
protected legislative act. See United States v. Johnson, 383 U.S. 
169 {1966). 
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certification*/ and delivery of the contempt citation consti­

tute an effort to enforce the legislative decision, just as the 

physical exclusion of Rep. Powell by the House doorkeeper in 

Powell and the arrest of the witness in Kilbourn constituted 

efforts to enforce the legislative decisions reached in those 
**/ 

cases.~ As the Court stated in Eastland, 421 cr.s. at 508, 

the arrest by the Sergeant-at-Arms of a witness who had been held 

in contempt was unprotected because it was not "essential to 

legislating.It For the same reason,·the certification and delivery 

in the present case are not protected legislative activities. 

Therefore,. although the Speech or Debate Clause may immunize the 

Member defendants for their legislative activities in this case,. 

that immunity extends only through the vote on the contempt 

i;esolution. by the House.. Beyond that poLot, the legislative 

process ends and the enforcement process begins; any acts by the 

defendants beyond that vote can therefore form the basis for 

judicial resolution. of the underlying controversy as .in Powell and 

Kilbourn. 

*/ The House argues that the certif iction of bills and resolu­
tions are protected legislative actions and that the Department of 
Justice took this posit.ion in a recent case. See Defendants' 
Brief at 15,. 20. Ordinarly, this proposition is accurate because 
the certification is part of the process by which a bill or 
resolution becomes law •. Here, however,. 2 tJ .s.c .. § 194 provides 
that certification is a necessary step in obtaining criminal 
prosecution by the United States Attorney, an activity which is 
not part of the process by which a bill or resolution becomes 
law. 

**/ Indeed, the statutes pursuant to which the contempt citation 
was certified and delivered, 2 tJ.S.C. § 192 and 194, were enacted 
to provide Congress with an additional means to enforce its con­
tempt resolutions as an alternative to the method employed in 
Kilbourn. ~Cong. Globe, 34th Cong., 3d Sess. 427 <remarks of 
Rep. Davis) (the statute "makes a mere substitution of a judicial 
proceeding for the ordinary proceeding by attachment by a parlia­
mentary body"), quoted in Defendants' Brief, at 28-29. 



III. Mrs .. Gorsuch Properly Withheld 
The Documents In Dispute Under A 
Claim Of Executive Privilege 

The Executive has asserted a privilege to withhold only a 

smattering of hard-core~ enforcement sensitive documents. That 

action was ordered by the President because he and the Attorney 

General- believed disclosure of the documents could compromise 

effective law enforcement,· a responsibility given the Executive by 

the Constitution. The defendants have done nothing to satisfy 

their burden of showing that the privilege was wrongly asserted or 

that they had a compelling need for the documents·. 

A. The Claim of Executive Privilege Is 
Rooted In Separation Of Powers Principles 
And Should Be Reviewed By This Court 

Executive privilege was invoked here in order to preserve the 

fundamental principle of separation of powers, Qwhich is at the 

heart of our Constitution .. "' Buckley v. Valeo, 424 U .s. 1, 119 

<1976) (per curiam> .. The judiciary has indeed often checked 

actions by the other branches which represent 

an assumption by one branch of powers that 
are central- or essential to the operation of a 
coordinate branch, provided also that the 
assumption disrupts the coordinate branch in 
the performance of its duties and is 
unnecessary to implement a legitimate policy 
of the Government .. 

Chadha v. Immigration and Naturalization Service, 634· F.2d 408, 

425 {9th Cir. 1980). See Bucklev v. Valeo, 424 U.S. 1, 118-24 

<1976) <2er curiam}; United States v. Nixon, 418 U.S. 683 <1974); 

Youngstown Sheet & Tube Co. v .. Sawyer, 343 U.S. 579 (1952); 
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Myers v. United States, 272 U.S. 52 (1926) .. Judicial intervention 

in these disputes was essential in order to maintain the delicate 

balance of powers among the branches created by the constitution. 

Congress does hav.e the power to investigate. That power is 

broad, but it. is not without limitations. Watkins v. United 

States, 354 U.S. 178, 187 <1957). As the Supreme Court stated in 

Barenblatt v. United States, 360 U.S. 109 at 112: 

Lacking the judicial power given to 
the Judiciary, it cannot inquire into 
matters that ar~ exclusively the concern 
of the Judiciary. Neither can it supplant · 
the Executive in what exclusively belongs 
to the Executive. (emphasis added). 

When the Congress uses its power to investigate in a manner that 

threatens to impair the Executive's ability to fulfill constitu-

tional responsibilities, as here, the courts have stepped in to 

resolve the dispute. As the Court of Appeals for this Circuit 

stated in Senate Select Committee v. Nixon, 498 F .. 2d 1·25, 729 

<D .c .. Cir. 197 4) ,. in which a claim of executive privilege was 

similarly invoked in response to a congressional subpoena, "it is 

the responsibility of the courts to decide whether and to what 

extent executive privilege applies.'~ ~also United States v. 

Nixon, supra. The Court of Appeals, after a thorough review of 

the issues raised, concluded that the materials in question were, 

indeed,. subject to a claim of executive privilege. The court 

further held that the committee had failed to demonstrate that the 

materials were "demonstrably critical to the responsible fulfill-

ment of the Committee's functions" so as to overcome the claim of 

privilege. 498 F.2d at 731. 

- 54 -



/ 

This case is like Senate Select Committee. As will be demon-

strated below, the documents are subject to a valid claim of 

privilege. Since the committee has failed to demonstrate any 

compellinq investigative need for them, the investigative inter­

ests of the Legislative Branch must yield to the necessity for the 

Executive to preserve its ability faithfully to execute the law. 

B. Executive Privilege May Be Invoked For 
Sensitive Documents In Open Law 
Enforcement Files 

Here the Subcbmmittee's demands threatened damage to a funda­

mental responsibility of the Executive -- the obligation to 

enforce the laws. Therefore, in response to the demands of the 

congressiona.l subpoena here at issue, Mrs. Gorsuch followed the 

instructions of the President in interposing a claim of executive 

privilege ~o protect from 4isclosure materials that consist of 

ltsensitive memoranda or notes by EPA attorneys 
and investigators. reflecting enforcement 
strategy, legal analysis.,. lists of potential 
witnesses, settlement considerations and 
similar materials the disclosure of which 
might adversely affect a pending enforcement 
action, overal.l enforcement policy, or the 
rights of individua.ls.~ 

Perry Dec.,. Exhibit E at 4.. This claim was based on a determina-

tion that dissemination of such documents to the public or to 

Congress would impair the Executiv~'s constitutional duty to 

ensure that the laws be faithfully executed. See U.S. Const., 

Art .. II, § 3; United States v. Nixon, 418 U .s. 683 <1974). 

Accordingly, the claim of executive privilege has been properly 

asserted. 
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The doctrine of executive privilege defines the constitu­

tional authority_of the Executive Branch to protect documents or 

information in its possession from public disclosure and from the. 

compulsory processes of the legislative and judicial branches. 

~United States v. Nixon, 418 U.S. 683 <1974). The privilege 

' protects two different constitutional interests. Executive privi-

lege protects material where disclosure would either significantly 

impair the performance of the constitutional responsibilities of 

the Executive or where it would interfere with its functioning as 

an independent branch of government. Id. 

Executive privilege may properly be invoked to protect 

several distinct aspects of the Executive's constitutional 

responsibiiities. It may be invoked, for example, where there is 

a danger that disclosure o.f the. material will impair the conduct 

of foreign relations or the national security .• ~e.g., United 

States v. Reynolds·, 345 U .s. 1- C1953l; Balkin v. Helms, 598 F.2d 1 

CD.C. Cir ... 1978)., ~also United States v .. Nixon, 418 U.S. at 

706. It may also be invoked to shield confidential deliberative 

communications which. have been generated within the Executive 

Branch from compulsory disclosure, unless there is a strong 

showing that access to the documents is critical to the responsi-

ble fulfillment of a constitutional function. See Nixon v. 

Administrator of General Services,. 433 U.S. 425, 441-55 (1977); 

United States v. Nixon, 418 U.S. 683, 711-12 Cl974}; Senate Select 

Committee v. Nixon, 498 F.2d 725, 730-31 (D.C. Cir. 1974) 
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<.!a,. bane). Similarly, it may be invoked to protect from disclosure 

investigative files compiled for law enforcement purposes. See -
Ass'n For Women !n Science v. Califano, 566 F.2d 339, 343 CD.C •. 

Cir. 1977>; Black v. Sheraton Corn. of America, 564 F.2d 531 CD.C. 

Cir. 1977)., 

The assertion of a claim of executive privilege is based on 

the practical need for the confidenti~lity of communications 

within the Executive Branch to carry out its constitutional 

responsibilities, as well as the doctrine of separation of powers 

that provides· that each branch of government is "suprem(eJ 

within its own assigned area of constitutional duties." United 

States v. Nixon, 418 U.S. at 705~ In United States v. Nixon, the 

Court recognized the need for confidentiality within the Executive 

Branch to assist the President in the discharge of his constitu-

tional powers and duties, by ensuring discussion that is free-

flowing and frank, unencumbered by fear of disclosure or intrusion 

by the public or the other branches of government. It stated that 

"[hluman experience teaches that those who expect public dissem-

ination of their remarks may well temper candor with a concern for 

appearances and for their own interests to the detriment of the 

decisionmaking process." United States v. Nixon, 418 U.S. at 

705. Such "temper(ed] candor"' in executive deliberations would 

impede· the President's performance of his constitutional duty to 

exercise the Executive powers granted in Art. II, § 3 of the 

Constitution. ~Nixon v. Administrator of General Services, 
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433 U.S. 425 <1977); United States v. Nixon, 418 U.S. at 

1os.V 

Because its invocation is infrequently challenged in court, 

there· has not been much litigation. in the area of executive privi­

lege.. However, courts have long recognized the need for the 

privilege in the area of civil discovery with respect to nintra-

governmental documents reflecting advisory opinions, recommenda-

tions and deliberations comprising part of a process by which 

governmental decisions and policies are formulated.w Carl Zeiss 

Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 324 CD.D.C. 

1966), aff'd ~·sub .!!2.!!· V.E.B .. Carl Zeiss, Jena v. Clark, 384 

F .2d 979, cert denied, 389 U.S .. 952 ( 1967). ~ Kaiser Aluminum & 

Chemical Corp. v. United States, 157 F. Supp. 939 CCt. Cl. 1958). 

In addition, the <?ourts .have recognized that a .related privi­

lege, commonly.known as the law enforcement evidentiary privilege, 

protects from disclosure investigative files compiled for law 

enforcement purposes.. Black v .. Sheraton Corp. of America, 564 

F.2d 531. (D.C .. Cir. 1977). See United States v. A.T.&T., 86 

F.R.D. 603,. 639-42 CD.D.C. 1979). courts have long recognized a 

strong public interest in minimizing the disclosure of documents 

which would tend to reveal law enforcement strategies, investiga-

tive techniques or sources. ~ e:.q., NLRB v. Robbins Tire & 

Rubber Co., 437 U.S. 214, 224-25 ( 1978); Black v. Sheraton Corp., 

*) The Supreme Court and lower federal courts have made clear 
that the presumption of confidentiality accorded executive 
communications is intended to protect not only the substance of 
sensitive communications but the integrity of the decision-making 
process within the Executive Branch as well. See Nixon v. 
Administrator of General Services, suora; Sena~Select Committee 
v. Nixon, supra; Nixon v. Sirica, 487 F.2d 700 (D.C. Cir. 1973) 
(en bane). 
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564 F.2d at 535, 536; Center for National Policy Review on Race 

and Urban Issues v. Weinberger, 502 F.2d 370, 374 CD.C. Cir. 

1974}; Aspin v. Department of Defense, 491 F.2d 24 <D.C. Cir. 

1973); Frankel v. ~r 460 F.2d 813, 817-18 <2d Cir.), cert •. 

denied, 409 U.S. 882 (1972); Jabara v. Kelly, 62 F.R.D. 424 (E.D. 

Mich .. 1974); Philadelphia Resistance v. Mitchell, 63 F.R.D. 125 . 
<E .. D. Pa. 1972>. ~generally 2 Weinstein's Evidence !509[071 

{1975). This privilege is rooted in the same concerns as the 

privilege accorded to intra-governmental documents -- the need to 
~ 

minimize. disclosure of documents the revelation of which would 

both impair the functioning of the Executive Branch in its law 

enforcement efforts and impair its ability to operate as an . 
independent branch of government. ~Black v. Sheraton Corp. of 

America, 564 F.2d at 542 .. 

Effective law enforci:ment relies heavily on the assurance of 

confidentiality within the enforcement process. The need for 

confidentiality is even stronger, of course, while. enforcement is 

being carried out and. enforcement policies and strategies are 

still being developed. Without that assurance of confidentiality, 

efforts of the Executive Branch to enforce the law effectively 

would be undercut by disclosure of· sensitive investigative techni-

ques, methods or strategies, forewarning of suspects under 

investigation, deterrence of witnesses from coming forward, 

endangering the safety of confidential informants or prejudicing 

the rights of those under investigation. Moreover, disclosure of 

investigative files in a particular case could interfere with 

ongoing administrative enforcement proceedings and could obviously 
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prejudice or harm the government's case. See e.g., NLRB v. 

Robbins Tire & Rubber Co., 437 U.S. 214, 224-25 (1978); Center for 

National Policy v. Weinberger, 502 F.2d 370, 374 CD.C. Cir. 1974); 

Aspin v .. Department of Defense, 491 F.2d 24, 29-30 CD.C. Cir. 

1973); Frankel. v. ~, 460 F.2d 813, 817-18 C2d Cir .. ), cert. 

denied, 409 U.S. 882 Cl972); Kincy v. Mitchell, 67 F.R.D. 1, 11-12 

CS.D. N.Y. 1975) .. Indeed, the government may shrink from conduct-

ing a thorough investigation if there is a risk that the informa-

tion gathered. may be prematurely disclosed.. Perhaps most 

importantly, the fear exists that the integrity, impartiality and 

fairness of the law enforcement process as a whole would be 

damaged if sensitive material were distributed beyond those 

persons necessarily involved in the investigation and prosecution 

process.. ~Perry Dec., paras •. 17, 18, 24, 32 and 33; Dinkins 
*/ 

Dec., paras. 6-9.-

The disclosure of open law enforcement files could also 

seriously impair the Executive Branch's functioning as an 

*/ Congress itself has recognized the vital importance for such a 
privilege in the Freedom of Information Act, which greatly 
expanded information that government agencies must make available 
to the public. That Act specifically contains an exemption for 
certain types of investigatory records compiled for law enforce­
ment purposes .. 5 U.S.C. §552(b}(7) .. As the Second Circuit con­
cluded in analyzing the purposes. behind the §552Cb) (7) exemption: 

(the Senate and Erouse Reports] indicate 
that Congress had a two-fold purpose in 
enacting the exemption for investigatory 
files: to prevent the premature disclosure 
of the results of an investigation so that 
the Government can present its strongest 
case in court, and to keep confidential 
the procedures by which the agency conducted 
its investigation and by which it has obtained 
information. Both these forms of confiden­
tiality are necessary for effective law 
enforcement. Frankel v. SEC, 460 F.2d 813 
817 <2d Cir.), cert. denied:; 409 U.S. 
889 (1972}. 
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independent branch of government~ Were the documents at issue 

here disclosed to congressional subcommittees, members of Congress 

would become partners in the enforcement process, possessing the 

information necessary to participate in or interfere with ongoing 

enforcement actions. The Executive Branch would lose control of 

the documents and. thus would be unable to ensure that the 

strengths and.weaknesses of the government's .case not be revealed 

to the targets of the case under development. 

As stated by the Attorney General, in explaining the bases 

for the invocation of the privilege in the instant case, there is 

ample historical precedent for the assertion of privilege to 

preclude disclosure to the Congress of sensitive memoranda in 

files of ongoing law enforcement cases .. 

The policy which r reiterate here was first 
expressed by President Washington and has· 
been reaffirmed by or on behalf of most of 
our Presidents including Presidents Jefferson, 
Jackson, Lincoln, Theodore Roosevelt, 
Franklin Roosevelt, and Eisenhower. I am 
aware of no President who has departed from 
this policy regarding the general conf iden­
tiality of law enforcement files. 

Perry Dec., Exhibit E at 5 .. 

Executive privilege has. been invoked throughout the history 

of the United. States by virtually all. of our Presidents in 

response to Congressional demands for information. See The 

Committee Report, p. 90 (Memorandum for the Attorney General, 

History of Executive Privilege vis-a-vis Congress, December 14, 

1982). Many of these claims were made to prevent the disclosure 

of investigatory files. See id., p. 94-95 (President Monroe); 

p. 96-97 (President Jackson); p. 99-100 (President Tyler); p. 103 
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President Buchanan); p •. 103-04 <President Lincoln>; p. 104 CPresi-

dent Johnson>; p. 105 (President Cleveland); p. 106-07 {President 

Theodore Roosevelt); p. 107 (President Coolidge>; p. 107-08 

<President Franklin Roosevelt>; p. 109-110 <President Truman). 

~also Cox, Executive Privilege, 122 u. Pa. L. Rev. 1383, 

1400-02 and nn. 61-67. 

Thus, it has been the general policy of the Executive Branch 

throughout this Nation's history to withhold from Congress sensi­

tive documents from open law enforcement files except in the most 

extraordinary circumstances. For example, President Tyler invoked 

executive privilege against a request by the House of Representa­

tives to the Secretary of War to produce investigatory reports 

submitted to the Secretary by Lieutenant Colonel Hitchcock 

concerning his investigation into frauds perpetrated against the 

Cherokee Indians. ~The Committee Report, p. 99-100. 

Similarly, President Truman invoked. the privilege and directed 

officials not to disclose· files bearing on the loyalty of certain 

State Department employees after the Senate subpoenaed those 

files~ See id. at 109-lJ.O.. And President Franklin Roosevelt 

directed Attorney General Jackson to invoke the privilege con-

cerning a House request to view certain FBI records. See id. at 

107-08. As Attorney General. Robert Jackson stated to Congress 

over forty years ago: 

It is the position of 
[of Justice], restated now 
of and at the direction of 
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all investigative reports are confidential 
documents of the executive department of the 
Government, to aid in the duty laid upon the 
President by the Constitution to 'take care 
that that laws be faithfully executed,' and 
that congressio'nal or public access to them 
would not be in the public interest. 

Disclosure of the reports could not do 
otherwise than seriously prejudice law 
enforcement. Counsel for a defendant or 
prospective defendant, could have no greater 
help than to know how much or how little 
information the Government has, and what 
witnesses or sources of information it can 
rely upon. This is exactly what these 
reports are intended to conta~n. 

40 Op. A.G .. 45, 46 Cl94l). 

Attorney General Smith also relied upon the reasoning of 

former Assistant Attorney General Thomas F. Kauper, who stated: 

The Executive cannot effectively investigate 
if Cong~ess is, in a sense, a partner in the 
investigation. If a congressional committee 
is fully apprised of all details of an 
investigation as the investigation proceeds, 
there is a substantial danger that congres­
sional pressures will influence.the course of 
the investigation. 

Exhibit F, p .. 3. 

The Attorney General found that promises of confidentiality 

by· a congressional committee or subcommittee do not remove the 

basis for the policy of nondisclosure of law enforcement files. 

He agreed with the position stated by Attorney General Jackson in 

writing to Congressman Carl Vinson, then Chairman of the House 

Committee on Naval Affairs, in 1941: 
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I am not unmindful of your conditional 
suggestion that your counsel will keep this 
information 'inviolate until such time as the 
committee determines its disposition.' I have 
no doubt that this pledge would be kept and. 
that you would weigh every consideration 
before making any matter public.. Unfortu­
nately, however, a policy cannot be made 
anew because of· personal confidence of the 
Attorney General in the integrity and good 
faith of a particular committee chairman .. 
We cannot be put in the position of 
discriminating between committees or of 
attempting to judge between them, and their 
individual members, each of whom has acc~ss 
to information once placed in the hands of 
the committee .. 

As the Attorney General noted, Assistant Attorney General 

Kauper articulated additional considerations in explaining why 

congressional assurances of confidentiality could not overcome 

concern over the integrity of law enforcement files: 

(Sluch assurances have not led to a relaxation 
of the general principle that open investiga­
tive files will not be supplied to Congress, 
for several reasons. First, to the extent 
the principle rests on the prevention of 
direct congressional. inf l.uence upon 
in.vestigations in progress, dissemination 
to the Congress, not by it, is the critical 
factor. Second, there is the always present 
concern,. often factually justified, with 
'leaks.' Third, members of Congress may 
comment or publicly draw conclusions from 
such documentsF without in fact disclosing 
their contents .. 

- 64 -



Perry Dec., Exhibit F, p .. 6.*/ There are, therefore,. a 

number of compelling reasons why documents such as those at issue 

here must remain privileged and why ~caJt bottom, the President 

has the responsibility vested in him by the Constitution to 

protect the confidentiality of certain documents which he cannot 

delegate to the Legislative Branch."". Id., p •. 7. 

c. The Documents At Issue In This 
Case Are Properly Subject To 
A Claim Of Executive Privilege 

The administration of the Superfund Act involves a continuous 

process of investigation and law enforcement efforts.. The process 

may ultimately result either in an administrative action, criminal 

*/ Guarantees of confidentiality by the Levitas Subcommittee can 
not overcome the concern over the integrity of law enforcement 
files in this instance either. · Rule XI, c.l.2, § 706c of the Rules 
of the House of Representatives provides that "[a]ll committf!e 
hearings'" records, data, charts, and files • shall be the 
property of the House and all members of the House shall have 
access thereto ...... 3 <emphasis added>-:--Thus, Subcommittee 
access to the documents is equivalent.to access by all of the 
members of the- House of Representati.ves and, accordingly, to the 
general public. Nor will an offer to receive the privileged 
documents in "executive session'*' pursuant to Rule xr, ci.2, § 712 
of the Rules of the House of Representatives a.lleviate that 
concern. The only protection given the documents. by tpat 
provision is that. they shall not be made public without the 
consent of the Subcommittee. Since such consent could be given 
any time in the future, this assurance fails to provide the 
Executive the protection and control to which it is 
constitutionally entitled. 

Furthermore, there. is always the possibility that information 
will be leaked to the public by House members or their staffs •. 
Although the same danger exists in the Executive Branch, the 
Executive can assert control. over Executive Branch employees 
through a variety of potential sanctions, including loss of 
employment. With disclosure of documents to Congress, the Execu­
tive Branch loses that power to ensure the confidentiality of its 
records. Oltimat,ely, it is the Executive's responsibility to 
enforce the law and to maintain the confidentiality of information 
that is necessary for this purpose. 
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prosecution or civil litigation. As such, the enforcement func-

tions of EPA under the Superfund are similar to those functions 

carried out by the FBI or the Department of Justice in a criminal 

prosecution. Accordingly, the same concerns for protecting the 

law, enforcement investigatory files of those agencies are equally 

applicable with respect to the enforcement of the Superfund 

program. Cf. Center for National Policy Review v. Weinberger, 502 

F.2d 370, 373 CD.C. Cir. 1974). 

The documents which form the focus of this dispute are all 

part of open law enforcement case files. A number of cases are in 

early stages of investigation, where public disclosure could be 

particularly destructive. Many of the documents contain EPA's 

proposed settlement strategies, including the bottom-line figure 

it would accept from a particular responsible party. The memo­

randa also describe, in detail, anticipated defenses, the elements 

of proof required in a given case, the legal issues involved and 

possible precedential impact. Also included are lists of poten­

tial witnesses and descriptions of available evidence. Perry 

Dec .. , para. 16. 

Threatened disclosure of these documents raises. serious 

fears.. The documents in question all stem from ongoing 

enforcement actions which EPA and/or the Department of Justice are 

developing for litigation or which are actually being litigated in 

the courts. Thus, disclosure of these documents would reveal the 

strategy of the investigation and forewarn the suspects under 

investigation. It would also undercut the investigation of the 

hazardous waste sites by premature disclosure of the facts of the 

government's case. Such information would be of obvious benefit 
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to the targets of the investigation and destroy the adversarial 

element crucial to the law enforcement process. For example, EPA 

would be at an enormous disadvantage in attempting to negotiate an 

environmentally appropriate settlement agreement with a party who 

knew EPA's. bottom-line settlement position, its negotiation 

strategy, and its perception of the strengths and weaknesses in 

the government's case. In addition, the withheld documents 

identify potential targets for enforcement actions; the disclosure 

of those names could have great impact upon those persons 

identified, by harming the reputation of possibly innocent 

persons .. 

Moreover, the information sought is not factual data, which 

has already been made available to the Subcommittee. Rather, the 

documents withheld cons.ist of legal and strategic analyses of 

indi.vidual cases, lists of potential witnesses, settlement 

considerations and similar materials. These are the kind of work 

product documents that would be immune· from production under Fed. 

R. Civ. Proc. 26CbJ(3}. 

Thus, in this instance, the need for the privilege is very 

strong. As demonstrated below, Congress cannot overcome the 

presumption of the privilege in this instance because it cannot 

establish a compelling and specific need for the documents. 

o. Congress Has Not Shown A Specific 
And Compelling Need For Disclosure 
Of The Documents That Overcomes 
The Presumption Of Executive 

Privilege 

Defendants seem to assert an absolute right to any documents 

held by the Executive; at least, they insist that the House should 

be the sole arbiter of what documents the Executive may withhold. 
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As discussed above, that simply is not the law. Instead, while 

executive privilege is not absolute, it may be overcome only by a 

specific showing that Congress has a compelling need for the docu­

ments in question. ~pp. 54-55, supra. In some cases, there 

may be a need for delicate balancing of competing interests. 

Here, however, the decision is an easy one because the Subcom­

mittee has made no showing whatsoever of a specific need for the . 

_documents in question .. 

The power of Congress to conduct investigations is inherent 

in the legislative process.. When this "power of inquiry" is 

directed at the Executive Branch, however, it is bounded by 

principles imposed by the separation of powers doctrine.. ~ 

Senate Select Committee v. Nixon, supra. Thus, the power of 

Congress to investigate is subject to claims by the Executive that 

the release of certain information would impair the President's 

obligation to discharge the responsibilities assigned to him by 

the constitution. ~ p. 54, supra. When such a claim is inter­

posed, it cannot be overcome absent a showing of some compelling 

need for the information sought. See Senate Select Committee .v. 

Nixon, supra, 498 F.2d: at 730; United States v. A.T.&T., 567 F.2d 

121 CD.C .. Cir. 1977). Indeed, this Circuit has held that the 

general oversight and fact-finding functions of a particular 

congressional committee were insufficient to override the inter­

ests of the Executive Branch in protecting privileged information 

from disclosure. See Senate Select Committee v. Nixon, supra, 498 

F.2d at 732. The Court in Senate Select Committee contrasted the 

general congressional interest in oversight and fact-finding with 

the specific and compelling need for disclosure in the face of a 
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grand jury subpoena, such as that involved in Nixon v. Sirica, 487 

F.2d 700 CD.C. Cir. 1973). 

The subcommittee here has not and indeed cannot show any 

need -- much less any compelling need -- for the withheld docu­

ments. sufficient to overcome the valid claim of privilege invoked 
, 

by the Executive Branch. The Subcommittee issued the subpoena in 

questi9n in order ttto review the integrity and effectiveness of 

EPA's enforcement program and to evaluate the adequacy of existing 

law."' The Committee Report, p. 61. (Legal Memorandum of the 

General Counsel to the Clerk of the House of Representatives to 

Chairman Levitas Regarding Executive Privilege, December 8, 1982). 

The information requested is very broad in scope and the reasons 

for the request are very general. It is difficult to understand 

why the withheld documents, a small number of sensitive materials 

from open law enforcement files, are necessary to enable the 

Subcommittee to conduct its investigation. What is critical, 

however, is that the House cannot possibly make a showing that 

they are necessary because the House has not reviewed the docu­

ments actually made available to it. In fact, the Subcommittee 

actually refused. to inspect the documents produced. Perry Dec., 

para. 25. Since the Subcommittee refuses to inspect the tremend-

ous bulk of material that has been offered, it cannot possibly 

show any compelling need for the miniscule number of documents 
*'I 

that have been withheld.-

*/ Moreover, the Subcommittee has not shown that whatever 
information it may have wanted from EPA could not have been 
obtained by some means other than the production of sensitive law 
enforcement documents from open Superfund Act enforcement files. 
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Moreover,. the access that has been denied to the Subcommittee 

is only temporary. EPA has offered to turn over memoranda in the 

enforcement files as they lose their enforcement sensitivity. The 

Subcommittee has failed to demonstrate why its need to view these 

documents is critical at this point and cannot wait until the 

sensitive nature of the documents has abated. 

Furthermore, the documents that have been made available to 

the Subcommittee may well fulfill its legislative needs. They 

consist of n~tes and internal memoranda from both open and closed 

cases involving enforcement of the Superfund. The documents 

include data on the amounts, nature, and origin of wastes present 

at hazardous waste sites; correspondence between EPA and the 

generators of the hazardous waste; records of interraction with 

state and local. government officials; correspondence with 

responsible parties, contractors, state officials and representa­

tives of other federal. agencies; memoranda discussing the a.lloca­

tion of monies to part~cular sites by EPA; cooperative agreements 

arranged with the states involved; and memoranda reflecting the 

process of having: the. Superfund Office begin working on a site 

while initiating settlement negotiations with the contractor. 

Perry Dec·., para. 16.. A review of these materials would certainly 

enable the Subcommittee to conduct a detailed and comprehensive 

investigation of the adequacy of EPA's Superfund enforcement 

efforts. They reflect the various steps that have been taken 

concerning numerous hazardous waste sites. An evaluation of the 

effectiveness of the law as it has been applied and implemented by 

EPA clearly may be culled from these documents. 
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Accordingly, defendants have not and cannot meet their burden 

of demonstrating a specific, articulable need for the documents in 

question that would overcome the presumption of the asserted 

privilege. They have not even attempted to demonstrate such a 

specif.ic need nor attempted to accommodate the interests of 

confidentiality required by the Executive in its law enforcement 

efforts. Instead, they continue to rely on the Subcommittee's 

generalized request for production of documents, failing to 

recognize that such a request is insufficient in and of itself to 

overcome the constitutionally protected interests of another 

branch of the government.. Since defendants cannot establish any 

compelling need for the documents in question sufficient to over-

come the claim of privilege, the Court should enter a judgment 

declaring that the Administrator acted lawfully in refusing to 

disclose ·them to the Subcommittee. 

CONCLUSION 

· For all of the foregoing reasons, the plaintiffs' motion for 

swnmary judgment should be granted •. 

Respectfully submi tt~,' 

QrgJ r1!t~li 

RICHARD K. WILLARD 
Deputy Assistant Attorney General 
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UNITED STATES DISTRICT COOR'l' 
SOUTHERN: DISTRICT OP INDIANA 

INDIANAPOLIS DIVISION 

ONI'I'ED STATES OP AMERICA ) 
) 
) 
) 
) 
} 
) 
) 
} 
) 

Plaintiff,, 

v. 

SEY.MOOR RECYCLING CORP., 
et al., 

Defendants. 

MEMORANDUM 

Ci.vil Action 
No. IP 80-457-C 

This matter comes: before the Court. ;or consideration of a 

proposed Consent Decree which the United States has lodged with 

the· court. The proposed consent Decree pro.vides for a surface 

cleanup of the approximatel.y 60,,QOO. barrels of toxic: chemicals,. 

bulk· storage,, and contaminated soil. at the Seymour Recyclinq 

Si.te in Seymour,. Indiana .. 

The United States filed the origina'l. complaint in this 

action on May l.9, 1980, all.e<;:ing; violations of Section 7003 of 

the Resource: conservation and Recovery Ac:t (RCRA), 4'2: u.s.c •. ,,,. 
S 6971 and Section 311. of. the Clean Water Act (CWA) , 33 TJ.S. c. 

S 1321. against various parties including those who owned and 
•• 

operated the Seymour Recycling; Site. Named defendants answered 

the complaint, and discovery proceeded. 
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On October 2.6, 1982, the United States filed with this 

Court an amended. complaint adding additional allegations as to 

the original defendants under the Comprehensive· Environmental. 

Response,_ Compensation,, and Liability Ac:::t (known as •CERcLA• or 

•superfund•J" 4,z u.s.c· .. s 9606 and s 9607, enacted after the 

filing: of the original. complaint. In addition, the United 

States named in the amended complaint 24 new defendants, who 

are alleqed to have •generated and caused to be transported 

solid. and hazardous wastes and hazardous. suostances to the 

Seymour Site for handlinq" storaqe,. trea.tment,. or disposal.•· 

Motions to intervene were filed by the State of Indiana and the 

County of Jackson on October 26,. l9SZ. On the same day the 

United States,. the State of Indiana,. the County of Jackson,, 

Indiana, .. the City of s·eymour,. Indiana,. the Soard of Aviation 

Commissione.rs; of Seymour,. Indiana, and the 24- companies who were 

the nev defendants added by th& amended complaint:. filed a 

propo.sed:: Consent Decree •ith the Court .. 

This Consent Decree- prov~des a mechanism by which the 

surface eleanup or the Seymour Recycling Siteo may promptly 

occur'"' The Decree provides. that eacn of the 24. companieS: 

shalI,. within lS. days af te-r the. en try of the Decree, pay to the 

Seymour Site: 'rrust Fund,, established at a. bank in Indianapolis, 

the sum for that company whicn is shown in Exhibit A to the. 
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Oecree.1 The· Trustees of the Fund shall use the money in the 

Trust Fund to pay Chemical Waste Management, a firm. specializ­

ing in hazardous waste removal,. to· perform the surface cleanup 

at the Seymour Site. The precise scope: of work to be done by 

Chemical. Waste Management is,. set forth in detail. in Exhibit s 

to· th~ ~nsent Decree·. The Decree also provides that Chemical 

Waste Management shal.l be responsible for the completion of the 

work regardless of its ul.timate actual cost and that Chemical 

Waste Management shall purchase· a performance bond in the 

amount of s.1s,ooa,ooo,, which bond shall further assure comple­

tion of the work. The Decree specifies ·the obligations: of 

Chemical,. Waste Management to purchase and to maintain in force 

insurance- policies to. protect the United States, the State and 

the· public.. It is contemplated: that this project shall take 

lirhe 2.4.i companies and: the amount which each shal1 pay is · 
as fellows:: International.. Business Machines .Corporation -­
$Z, Z4l.,OOlr General. Motors Corporation -- $.l,032,961.~ E.r. du 
Pont. de Nemours &: Company,, Inc. -- S6SZ,.805; General.. Electric 
Company -- $66S,_2g;;:- Western Electric Company,. Inc. --
$385, l.72r United Technologies corporation -- $350,lSor Atlantic 
Richf:ield Company oa: behal.f of The- Anaconda: Company, Anaconda 
Wire & cable, company,. Anaconda Aluminum: Company, Anaconda 
Industries,, and: Anaconda Magnet Wir& -- $245,109; Sorq-Warner 
Chemicals, Inc:. -- $245 ,109; RCA Corporation -- $175, 078; Bemis 
Company Inc:. --, $175,.078:- Ford Motor Company, -- $.l75,078t 
Whirlpool.. Corporation -- $1.40:,.062; Mc.Oonnel.l. Douglas Corpora­
tion -- $105, 047f Dow Corning Corporation -- $:10S,047r Pennwalt 
Corporation -- $,J..00,000;· Owens-Illinois, Inc. -- $100,000; The­
Procter &, Gamble Company -- $100,000; General American Trans­
portation Corporation -- $100,000; American Can Company -­
$100,000;"0l.in Corporation -- $100,000; AM General Corporation 
-- .$100,000; Cummins Engine Company Inc. -- $100,000; NCR,. 
Corp. -- $100,000; Waste· Resources of Tennessee, Inc. (an 
affiliate of Chemical. Waste Management, Inc.) -- $100,000. 
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approximately. one year to complete·. The Decree provides for 

continuing; observation and monitoring. of the progress of the 

work by the United States and the State as well. as their · 

approva1 of the satisfactory completion of the work. 

1?he Decree contains a provision requiring the preservation 

of documents relating to their business transactions with 

Seymour Recycling Inc. by th' 24 companies.. It contains a 

provision by which the Onited States,. the State and the local. · 

governments covenant. not to sue, execute· judgment. or take any 

civil judicial. or adininistrat.ive action against. the 24 com-

panies:., · 

At the time of lodqinq, the Court set. a hearinq: on the 

Consent: Decree for November 10 r 1982. On October 29, 1982, 

pursuant. to its requlations published in 28 en 50.7, the 

Onited States Department. of Justice published notice in the 

Federal. Register, "7 !.!S· Reg.. 49107, of' the lodging of the 

Consent Decree and invited: public: comment on it.. The public: 

comment period which is normal.ly thirty (30) days was shortened 

t.o ten. (10:) days,.. pursuant to these- regulations, because in the 

judgment:. of the Department of J'ustic.e there was a need to begin 

the surface cleanup expeditiously to abate a serious public· 

health hazard' because the advent taf w,iltter in the Seymour area. 

could adversely affect the, abi.lity of the cont.ractor to be9in 

work at the Site:. 
; ,J. 

In response to the· Federal. Register notice, comments were 

received front sixteen corporations. No comments were received 
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fz:om. any individual. citizens.. On November lO, the United 

States f·iled with the Court copies of comments which it had 

received as wel.l.,as its Response to those comments. 

At the· November 10 hearing,. the Onited States: explained. the 

back.ground ta the Decree,. and all. inte.cested persons, includinq 

those who were objecting to the entry of the· Decree and were 

not a party in the action, were provided with an opportunity to· 

participate· in the hearing and· to present their various posi­

tions to the Court. At this hearing, representatives of 

several. objectinq companies made statements to the Court. At 

the concl.usion of the hearing; the Court indicated, in response 

to objections that. the comment perio~: was too short, that the 
' . 

period for public comment. would be extended. to November 26, 
' 

l9SZ, and that a further hearing: would be sched~l.ed by the 

Court for November: 30.. Several. addi.t.ional. comments were 

received. during this period.. These were filed with the· Court 

al.ong w.ittt the. Response of: the United: States to the· Comments. 

At the hearinq- on November:· JQ,. the Court once again per-
. 

mitted all. interested persons:,. inc:ludinq those who were not 

parties in the action,. to. participate and to present any 

objections; which they might have- t.o the: Decree·. Again, several 

obj_ectors. made statements to the: (!curt:.. There were no. requests 

made for formal intervention,. notwithstanding the government's 

statement that it would; not oppose: such intervention. Those 
\ ... •. .. 

participating in the hearing on November 30 included, in 

addition to the, United States, representati11es of the City of 
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Seymour and. the Seymour Aviation Board, the State of Indiana, 

the Seymour Chamber of. Commerce, the League _of Women Voters of 

Seymour,. representatives from. companies within:. the group of Z4, 

and representatives. of companies opposing the decree. The 

United States presented sworn testimony from·an official. of 

~emical Waste Management, from an official of the· Environ­

mental Protection Agency of the United States Government, and 

from two officials from the State of Indiana. · An opportunity 

was. provided for cross-examination of these witnesses.. Final­

ly, in addition to the materials submitted by the Department of 

Justice and the information presented at the hearings on 

November 10 and November 30, a. number of ·comments about. the 

Consent Decree were· submitted directl.y to the Cour.t. The 

United States filed its SupI?temental Response to Comments as it 
-

is· required to do so by its· regulations.. .See 28 C.F.R.-, so. 7. 

After consideration of the comments,, the tJnited States con-· 

tinues ta advocate the entry of thee proposed. Decree and gives 

its consent to the entry of the Decree. 

The Court has, concluded,. based upon. .a careful. review and 

consideration. of all. the information presented. to it,. that the 

Court should approve the Consent Decree. The surface cleanup 

authorized by this; Decree is a ve'ty valuable and: important part 

of the- overa.ll. cleanup of the Seymour Site,. which is in. the 

public- in~~rest and particularly in the interest of those 

citizens affected by the Site. The Court is persuaded that 

time is of the essence in commencing this cleanup before the 
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onset:. of winter. Accordingly, this cleanup should proceed as 

promptly as possible: without: any further delay •. 

In deciding whether to approve a proposed decree, a court 

must: inquire- whether the decJ:ee is consistent both with the 

Constitution and with the mandate of Congress. See United _ ........................... 

States v •. ltitchilcan Pulp Co." 43a r. Supp. 83,. --86-(D. Alaska..--- -- .. -------

1977); Onited States v. Booker Chemicals and Plastics·Corp., 

540 P •. Supp. 1067, 1072 (W.O.N.Y. 1982). Second, the court 

•must assure itself that the terms of the decree are fair and 

adequate.• 2.!!; United States v. Booker- Chemicals and Plastics 

Cofi?•, 540 F., Supp •. at: 1072. Finally, the cou.r.t...must inquire 

whether the settl.ement is: a reasonable one.. ~ In re Cor­

rugated. Container Antitrust Litigation, 659 F.2d 1322, 1325 

(Sth Cir. 1981),. cert·. denied, 102. s.ct. 2283 {1982), cert. 

denied, 102 s.ct., 2308 (1982). The underlying. purpose of the 

court in making: these inquiries. is to determine whether the 

decree- adequately protects: the publie interest. United States 

v •. Ketchikan Pulp Co.,, supr~,, 43°' r .. Supp .. at 86.. The court 

"must eschew any rubber s,tamp apprq,vaJ..· in favor of an inde­

pendent evaluation,• United' States v. Eooker Chemicals and 

Plastics Corp.,, supra, 540 F. Supp. at 1072, but because of the 

clear public:: policy favoring settfements the court must not 

substitute its judgment for that of the parties. ~Airline 

Stewards. v-~~ American Airlines, 57·3 F. 2d 960, 963 (7th Cir. 

cert. denied, 439 a.s. 876 (1978}. 
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(l) Legality.. With reqat'd to the factors of legality and 

constitutionality, no objection has been raised to the entry of 

the Decree. ~hose· statutes under which the amended complaint 

has been filed empower the United States to brinq enfor:cement 

actions. §.!!! 42 o.s.c. s~ 9606, 42 u.s .c. S· 6928, 42 o.s:.c. 
s J.;!21. {!!) • Purthermore, the authority of the United States and 

the· Attorney General. to compromise during litigation·is well 

established. See United States v. Hooker Chemicals and· --------
Plastics CorP•r supra, United States v. Kitch.ikan Pul~ Co., 

supra. Here the· Consent Decree is not violative of any law1 

indeed, -it furthers: compliance. with the statutes under which 

the action was brought, most particularly with Superfund. In 

addition, all.. of the parties to the Decree have consented to 

the· jurisdiction of· the Court for ·the purposes of this Oecree. -· 

(2) Fairness.. With respect to the rights and obligations 

of the parties consenting to the:c Decree~ there is no objection· 

as to fairness-. AII. of these· parties have urged its entry. 

This Court ha~,, however,. looked beyond the parties consentinq 

thereto and considered the a·rguments. raised by non-parties, 

both in commen.ts filed with the Department of Justice and in 

arguments presented to this Court that the entry of the Dec=ee 

is unfair to· them. liowever,. no objecting party requested an 

opportunity to intervene in this action to offer any evidence 

of alleged unfairness nor asked to cross-examine any witness. - ·. 

No citizen of Seymour has oojected to the entry of the 

Oecree. However,. the unfairness issue has been raised by 
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companies who also generated and/or caused to be transported 

hazardous waste to the Seymour Site,. but who are not included 

within the group of 24 companies: who are· a party to the Consent 

Decree. '?hese objecting; companies; arqued to this Court that 

tbe 24 compan~es who are parties- to the Consent Decree and wbo 

shipped. approximately sot of the waste to the Site will be 

paying $7-. 7 million for the surface cleanup, while· the remain­

ing: more than 300 companies who shipped the other 50% of the 

waste to thee Site are being: asked to pay in separate settlement 

neqotiations with the United. States, which are unrelated to 

this Consent Decree, the sum of $15 million for ground water 

cleanup at the Site. The Court has considered carefully and in 

detail. the arguments bein<; advanced by these objectors. It has 

decided, ~owever·,. to: reject these arguments on th& basis of the 

evidence presented to the Court and arguments by couns~l for 

the United States and for one .of_ the· 24 companies. 

These facts: show that. the United States, mindful. of its. 

responsibility to clean up the Seymour Site in an expeditious 

manner in: the public interest,, decided to split the task into 

two separate parts,, each of which·. the Uni.ted States estimates 

comprises: approximately one-half. of the work required to 

achievec a tota1. cleanup of t:he Site. The first of these parts 
' 

is the' cleanup of the surface at the Site. The evidence·. 

presented demonstrated that this surf ace cleanup must· neces-
''J .. 

sari1y proceed before any subsurface or ground water cleanup 

because only when the barrels have been removed from the Site 
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will it be possible to clean-up the subsurface. Moreover, the .. 

evidence showed. that:. the continued presence of leaking barrels 

of wast• on the surface vill exacerbate any groundwater con­

tamination. 

The group of 24 companies; came to the United States with a 

proposal by which they wou1d arrange with a, contractor to 

perform the surface cleanup in accordance with specifications 

agreed to by the companies, the United States and the State, 

regardless of the cost of that:. work and regardless of cost 

overruns. Specifically, the Consent Decree provides a $7.7 

million cash fund plus. a: $15 million completion bond for a 

total cash fJmd of $22..S million to pay for completion o~ the 

work described in Exhibit B to the Consent Decree.... In addition 

the United S~tes may look to the contractor• s assets to 

require- completion of. the work, and the· contractor· is obligated 

by the terms. of the Decree to complete the surface cleanup. set 

forth in .. Exhibit: :a to the Decree regardless: of its: ultimate 

cost .. 

At the same time,, the United States has set in motion, 

through nego.tiation, .. a. procedure by which each of those com­

panies. who sent waste to the- Site, but arE!' not parties to the· 

consent Decree may pay, a: fixed: sum of money, based upon the 

volume of materiai which they sent to the Siter and thereby 

obtain a covenant, not to sue by the United States. This is a 

•cash out• proposal which does not, require these parties to 

arrange for the, performance, of any work. While in total the 
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swa, beinq asked from those who are not a party to the Consent 

Decree is qreater than the sum being paid by the 24 who are 

parties. to the Decree,, this does not render the government's 

approach unfair to any parties.. , Those who are· parties to the· 

Consent Decree took upoa themselves. the· obl.igation te> hire the 

contractor and to develop a work proposal by which the surf ace 

cleanup is to be compieted without active management (but with 

monitoring) by the United States and without respect to cost. 

'?hose. companies who ara not parties to the· Decree have a number 

of choices. 'l'hey may accept the qovernment's offer for a cash. 

settlement in return for a covenant not to suet they ~·Y try to 

form0 a qroup of their own to deal with the ground water cleanup 

in a manner comparable to that dealt with by the 24 companies: 

with respect· to the surfacer or they may choose to litigate 
. 

with the United States, in which case they may end up with a 

smaller payment on, a. proportional basis than those who are in 

the group of · 24. 

One of the: factors that the Court: found persuasive on: this, 

issue of unfairness is. that by the time of the. November 30. 

hearinq approximate·ly 140 companies of those· not part of the· 

group of 24 decided to accept; the government's •cash. out• 

offer. 'l'beir: total. sum of paymene will. be in excess, of $3 

million... To the Court, the larga number of acceptances of the 

9overnment•s, •cash out"' offer indicates that this offer was not 

unfair and that the government was dealing fairly with those 

who were not parties to the Consent Decree. 
CP-iiZ/&;;:twti'?4S·S~S;?Af#M&Wt®iflil. 
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'?here is a public interest in encouraging parties to come 

forward first in, an effort to settle en·forcement cases. This 

is consistent with the general. policy· favoring the compromise 

of claims. 

Pinally, with respect to the fairness issue, no evidence, 

sucn as sworn test,imony (as opposed to written statements or - · 

argwnents of counsel) was ever presented to the Court on this 

issue by the objectors,. Based upon the record before the Court 

as: a who~e, the· Court finds. that the United States has not 

dealt unfairly with those companies who are not parties to the 

Consent Decree .. 

{3) Reasonableness. 

In considerinq the reasonableness: of the consent decree, 

the Court has· considered five factors: l) the nature and extent 

of the potential. hazarda at.'. the site; 2) the availability and 

l.ike.lihood of a.lternatives to tha Consent. Decree which would 

result in cleanup of the· surface of the site; 3) the· adeq"1acy 

of. the technical. pro2osal.. of the work'; which will. be undertaken; 

4) the extent to· which the Consent Decree furthers- the goals· of 

the statutes: which form: the oasis for this litigation; 5) the 

extent to which. the Court's approval. of the Consent Decree is 

in the public inte-rest. 
.. 
• 

At the hearing on the- Consent Decree, the United States 

presented-th~ testimony of Beverly Kush~ employed as on-scene 
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coordinator for the Seymour site by the United States Environ-. 

mental. Protection Agency,. James Hunt, Division. of Land Pollu­

tion Control of the Board of Health of the State of Indiana, 

David Lamb" Director of the Division of Land Pollution Control 

of the Board ~f Health of the State of Indiana and Raymond w. 

Bock,, Director. of Sales. and project supervisor for Chemical. 

Waste Management, Inc:. which will perfo~rm the actual cleanup 

work at the, Seymour site.. No other evidence was presented by 

any other party or participant in the bearing. No one chose to 

cross-examine the government's witnesses. 

The unrebutted testimony of Kush, Hunt and Bock established 

that there- are approximately 60, 000 barrels of hazardous 

chemicals, numerous buIJt storage tanks and laboratory chemicals 

present at the Seymour s.ite. Although .. fenced, the site is 

relatively unsecure and is: susceptible of vandalism. or. easy 

entry. The site is located. within one-half mile of a resi­

dential. area which depends on welJ..s, for drinkins water.. The 

runoff of rainwater front the site flows into a. drainage ditch 

which. leads off the site· and ultimate1y connects• with the East 

Fork of the White River. Beverly Kush testified that the, flow 

of underground water in. the aquifer beneath the site is away 

from the site towards: the: residential drinkinq water we,lls and 

the White, River •. 

Through: the testimony of Hunt, Bock and Kush the government 

established that the, drums. on the site were in an extremely 

deteriorated condition.. The· witnesses estimated that between 

ATTACHMENT A 

PAGE \3 OF 19 
-l3-



35-75l of all drums on site were corroded and rusting and were 

leaking materials into the ground. Government's exhibits l-27 

(a video-tape and twenty-s.ix slide photographs of the site) 

graphically depicted the: dilapidated conditi.on of the barrels 

9n the site.. Through the testimony of Hunt and Bock the 

government showed that. the conditions of the barrels had . 

significantly deteriorated during each of the· past two years. 

Kush and Bunt testified that, in their opinions, the. site 

pr~sented an immediate, substantial endangerment to public 

health and the environment and that fire-,. explosion and ground 

water contamination were possible hazards which the conditions 

at the· site- could cause. 

In the opinion of Kush, Bunt and Sock: it is essential _that 

the surface cleanup of the site. begin as expeditiously as 

possible .. Sock: testified that delaying the beginning of the .. 
project until. the on-set. of winter would make timely completion 

substantiall.y more diff'icult if not impossible. He further 

testified. that if frozen g.round conditions occurred before the 

initial. s:.ite prepar·at:ion (such as road grading and construction 

of bat: rel. crushing; facilities) was completed,. the cleanup 

activities wou.ld in all likelihood not be able to begin until 

Spring of 1983. .Runt,. Kush and, s6ck: al.l testified that many of 

the. barrels m'ight not withstand another winter at the site and 

that the· condition of the barre-ls was continuing to deteriorate 

and would do so if allowed to remain on site. 
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'?he Court is, persuaded that clean-up of the surface of the, 

site must. start as soon as: possible.' to protect. against the 

potential. hazards testified. _to by Kush,, Iiunt and Bock •. '?he, 

court is very concerned that. delay in clean-up w·il!. exacerbate 

~e potential. for groundwater· contamination. front the leakage. 

-. and spil.lage· of chemicals and other substances onto the. surface 

of the site. The government's evidence showed that chemicals 

and. substances which are, spilled on the ground at the site may 

and are getting into groundwater under the site. The: Court 

believes that a prompt cleanup of the: surface coupled with 

. anal.ysis of the potential. groundwater contamination is es­

sential. to the protection of public health and the environ­

ment.. Kush and aunt testified that both. the federal. and state 

governments.place high.priority on the determination of the 

existence, and scope of groundwater contamination and the 

undertaking of the: appi:opriate remedy for it. Both testified 

that: completion. of groundwater studies and implementation of a 

groundwater· remedy cannot take place until. the: surf ace cleanup 

is completed. Accordingly,, the Court finds the· hazardous 

conditions; at the site require, an expeditious cleanup of the 

surface. of the Seymour site: .. 

Through. the testimony of David Lamb from the Soard of 

Beal.th of the State of Indiana the government established that 

the State; of Indiana lacks any fund with which to match federal. 

expenditures at the site which could come from the Hazardous 

Response Trust Fund (of •superfund•). Matching funds a.re 
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required under Section l04(c) (3} of the Statute, 42 u.s .c. 

6904(c) (3). Mr. Lamb testified that the: earliest time the 

State could realistically expect to· provide as much as $1. 

million. in matching funds would be the summer. or fall. of 1983. 

Matching funds, in. the amount of $3 .• S million would, in Mr .. 

Lamb's opinion, be available no sooner i;han the summer:·of 

1984. Ms. Kush from EPA testifi~d that no Superfund monies 

were available to undertake the surface clean-up. Thus·,.. it 

appears to the Court that the expenditure- of .funds under: 

authority of Sl.lperfund. is not a: viable- ·alternative to the 

Consent Decree as a method of insuring expeditious clean~p of . 

the surface of. the site .. 

The Court judicially notices·, and it is. the unrebutted 

testimony of Kush and Bunt,. that prior to the: clean-up plan 

embodied in the Consent Deci:ee, no plan insurinq full. cleanup 

of the surface had been: forthcoming: from. any party to- the: 

litigation or any othe..r p~rsons,. other than a: temporary,. 

emergency action. by EPA. No- objecting. party could assure the 

Court that the surface- cleanup couJ.d promptJ.y be accomplished 

through any other mechanism. than the Consent Decree.. Govern­

ment counsel represented to the court that previous ne9otia-· 

tions for cleanup had proved unfruitful.. '?he oral. and written 

representations of counsel.. for both: objecting paJ:ties and 

counsel f 9~ one of the defendants which are, parties to the 

decree confirm the past faiJ.ure of negotiations. 

~o party disputes the technical adequacy of the plan for 

surface cleanup. The testimony offered by the government from 
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Kush, Bunt and Bock convinces the Court that. the plan submitted 

to the· Coµrt is acceptable to the state and federal agencies 

cha~ged. in the· first instance with assuring: that the proposal 

is adequate to protect public health and thEt environment. The 

. Court has satisfied: itself through expert testimony that the 

plan is adequate to accomplish the surface cleanup a·f the si t:e: 

consistent with the protection of public health and the en­

vironment which are the-goals of th& Resource Conservation and 

Recovery Act (RcaA) ; Comprehensive, Environment.al Response 

Compensation Liabi.lity Act and the Clean Water Act:. 

In addition, the Court has determined that the approach 

taken here by the United States with respect to hazardous waste 

cases. generally is reasonabl& from. the standpoint of the 

long•range public interest. It is desirable to settle such 

cases, without the necessity· for litigation ... 

In considering: th9" reasonableness of the: approach taken by 
I 

the government,. the Court: has inquired of counsel. as. to how the 

group of 2.t was developed. The Court is satisfied that the 

approach taken by the· governmen.t. in negotiating with this group 

was: a reasonable one,. havinq in mind the statutory goals of 

Superfund. Counsel. .bas r.epresented to the· Court the fol.­

lowing: As a part of the surface--"cleanup the 24- companies. have 

created a: Trust fund uti.li:inq, a Trust Agreement as: their legal 
• "J. 

mechanism and that IBM, General Motors, Cummins Engine and 

Merchants National. Bank '1 Trust Company of Indianapolis will. be 

the Trustees. The purpose of this irrust Agreement is to 
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provide for the creation of the !'und which wili make payments 

to Chemical Waste Management to perform the work described in 

Exhibit B to the consent Decree. In this: :egardr the0 '?rust 

l'und has an ag.reement with Chemica1. Waste Management to perform 

the work described in Exhibit B. This agreement contains a. 

schedule for payments to Chemicai Waste Management, and it - . 

establishes rights and responsibilities as between Chemical 

Waste Management and the Trust.!'und. The purpose of both of 

these agreements is to create· a funding mechanism. to insure 

prompt completion of the work. Neither the Onited States nor 

the State is. a party to either of these two agreements. i:here 

is a further agreement being negotiated between the Onited . , . 

States and the City" of Seymour and the Seymour Aviation Board 
• 

pertaining to the· covenant not to sue beinq given to those 

companies who are not & party to this group of 2.4. counsel bas 

represented ta the court that the United States has no other 

agreements. with the 2" consenting; companies listed in Exhibit A 

to; the consent Decree concernin<i the cleanup of the Seymour· 

Site. 

Onder the standards enunciated above,. the Co1.lrt finds that 

the g.overnment • s action in entering: into this decree is reason­

able- and: is. in t:he public: interest:.. In reaching, this deter­

mination, the Court has particularly considered the- need to 

abate the:·'hazardous conditions at the site.as expeditiously as 

possible· and the unavailability of any other prompt. plan to 

undertake the cleanup. 
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In its review of the Consent Decree, as originally filed 

with the Court,. the Court observed that the Decree provided 

that the 24 companies'1e:ra·required to preserve records and 

documents relatinq relating to Seymour Recycling Corporation 

on1y for: a six month: period. after the· effective date of the 

Decree. tn response to a proposal. by the Court~ the companies 

agreed to modify that provision (which is in Paragraph XI of 

the Decree) to require that the companies will each preserve 

•pending further Court order.•' records and document& relating: to 

Seymour Recycling Corporation.. Sy this; modification of the 

Decree, the Court has insured the availability of documents and 

records. should a discovery request be made for them in the 

ongoing. litigation with those who are not a party to the, 

Consen~ Decree. Of course any party to whom a request for the 

. production. of documents, is made may assert any claims. which he· 

has under the Federa.L Rules; of Civil. Procedure .. 

In summary,.. for the foregoing; reasons,. the Court believes 

tha.t the Consent Decree· (as. modified in Paragraph XI) ,. is in 

accordance with the public:: interest.. It satisfies the require­

ments of legality·,. fairness and reasonableness. Accordingly, 

the Court has this date siqned and entered the Consent Decree. 

Dated. this 

' ... 
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:.:(.'.'}) . -- C~NG~SIONl iCORD - H~USE . . JQ11U41"J 3; 1983 
~nder this bm. Panhandle -can do-1~ the', a.t ~-rather than ment from carl'Yini out ft.a. res;on.sibilittes 
get a handle on that contract.. Oro like on ~e,,.next elect.\ n. ' · In l)l'osecutin& under the Congressional 
Columbia under Judge Levant.'s ~.. I ~P~ that t.b. 9$1 Congress will Contempt Statute • • • wbtch Is exact.b< 
it can face the music . · ~v serious atteD\\ion: I~ this pro~ what they have !ailed and refused to do. 

Mr. Speaker. in the many. months- . . -'-"'-- . . Under the c:ircUmstanCeS. I renew ll1l' re-
since mr good friend Bud Brown flrs TB::EB INFORMATION . ON quest that your staff consider whether Im· 
intl'Oduced this bfil.. many .intereste. CON..,.,,.,.~· CIT' •·TION 0.:r .a T"l. peachable offenses may· have been cemnnt--

... ....,.. ...... • n. & ZMJ- ted and a.lsO whether a. Spedal Prolleeutol" • 
parties have suggested certain changes MINISTRATION OP EPA · · · · mould be appolntec:L - . 
to this text. I do not want an1one to · v tru.17 = t~!rf~~i~~o~~~:: &~~~lt~e~~:ih~= er, 

10

;s;i:!.~ 
duced verbatim. These suaestions. tle~ from Georgia. <Mr. L£vrrM) la . _ 
ha.ve been duly- noted and a.re on file. recognized for lO minutes.. .. · . QProm the ~onal Becord. I>ec. 20. 
,,,. ... it... •- -~-t to to rem .. -- • ~ LEVITAS. Mr. Speaker. In an aa21 Q"'" .. aa i.wpo~ .._... me ... ...- effort to keep the Members of thJ.t, · ' · 
duce the-bm today. the-very first day ·House fntormed about the proeeedings !b:cs:l'n.''Onusnst.Aws1mll'm:D·AS tr~ 
o! the new CongrtSS. Por this reason. t. o! the contempt citation o! the Adm.in· SrA':Jl:S GoVSltl'OID'f' Vasos Bo11a or 
employed the original text. istra.tor of the Environmental Protec- im'usJ:nA-rrn:s or nm trBm:D STAn:s. 

Thank 1ou. Mr~ Speak.er.a· til:>n Ageney. I am inserting for the Kr. I..Bvrus. Mr. Speaker. I take this ttme­

CONSTITOTIONAL AMENDMENT 
FOR A &-YEAR PRESIDENTIAL 
TERM "' . 
The SPEAKER pro tempore. Under­

& previous order of the House. the gen• 
tleman from Texas <Mr• Baooxsl fa 
recognized !or 5 minutes. 
e· Mr~ BROOKS •. Mr. Speaker, nes.r)7 
200 yea.rs ago, a.t. the· Constitutional 
Convention in Philadelphia. our­
Founding Fathers deba.ted the idea of: 
provicttng for a chie! executive- wha: 

, would serve one single &-year term. M 
we know. this proposal was set aside in 
favor of 4-year terms... with a.-Umtr. of 
two sucl:r terms. placed on our. Presi­
dents under the 22d. a.mendment. to the 
Constitution. Events of our recent his­
tory ha.ve shown that it is time to give· 
a.dditional considera.tion to ~ 6-­
)'ear Presidential term& 

The stresses and complexities of thft' 
office of President of the United 
States;. have, growu to a.lmost unimag­
inable proportiom, fn: recent times. It 
1a. vital that we do ev~ that we· 
can to make this office u effective is 
~ble and to relieve those pressures 
that. we can. We would. all benefit. It 
the occupant of: the Oval Office were., 
free- to concentrate- on. runnJnc. the• 
country instead · ot ziinnins:. !or a, 
second 4-yea.r term.. . 

Mr. Speaker. too often: we haveo seen 
how distractinir and damaging to effec-­
tiv~ governance, the· pressures. ot re-­
eleet.ion can be. Our Presidents have 
been. forced to spend the entire year 
before a.n election undergoing grueling: 
Pri.mar? and general election contests. 
while a.t the same time attempting' ta 
carry out their constitutional responsi­
bilities. I think it is clear that. these 
dual demands ha.ve been one source of 
our failed Presidencies.. and may· in 
part account:,. !or the fa.ct tha.t no 
President since Dwight Eisenhower 
ha..s completed two terms in office. 

Mr. Speak.er. we must not a.dd to the 
burdens of the Presidency. The job 
will call upon the full range· of talent 
and capability of whoever holds the 
office. A 6-yea.r term will give our 
Presidents the time they need to carry 
out. their programs. Limiting them to a. 
single 6-yea.r term will allow them to 
focus on the Job they were elected to 
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RzcolUJ a. copy of a. letter with enclo- to update the Members on the Gorsuch con­
sures. that l sent on December 29. tempt of Congress matter that 1a now 111 
198~ to the Honorable PftD W. procea. 
Ron:mo. JR.. chaJ.rma.n of the House Subsequ~ to the action of the Bouse 
Judicia.rl' Committee: Ia.st wee& In dtfnc for contempt the·Admin· 

BoUSI! °' ~mzs. fstrator- of the Environmental Protection 
Wadiington. D.~DecemberZ9, .ZS8%. Acenq, the ~ of Justice filed 

Bon. P2:r!:a w. Ro»Il'O. J'r.. · . . la.wsu1t unprecedented.in the hist.ory of this. 
Chainnan. HO'llM" Committa- on ~ Jud.ft:f,. Nation entitled the tTnited States ot .Amer-­

CZTY. Bciybum Hof/#' O/tlce· Btdl1Una le&. versus the Bouse of Representatives of 
W'43hington. D.C. . the United States et al. WJllch In and Of 

I>J:.Ut Mlt. CB.ultJwr.' In furtherance of itself la not. only unprecedented. it I.a ocm; 
our conver:sationa about the contempt cit&- ous1¥ offemtve by it& very name. 
tion of the A.dmini.strator ot the Environ-- ...... ,_ -r........ De t --'• h ..__ ..o~ mental Protection Agency cs:. Res. 632) and ... ..,... ......... ce part.men .,.....,. as .....,... ....,... 
the response of the Attorne:v General. I am scribed bT Lawrence Tribe. a professor of 
enclosinc & copy of a- statement I made on la.w K Earvazd: Universitf, aa tota.lb' with· 
the floor of the Bouse on I:>e\:embel" 2t>. out baafa ~ merit. Be aceused· the J'uBt1ce · 

Subsequently, I received ., eoo1 of the en.- Department otfidala who filed the case wtth 
closed letter, dated.December 27. 1982 !rem; .. either abJeet tgnonmce of the Constitutlml 
the United States Attorney for the District- or contemptible cynicism -&bOut conat.itu­
ot· Columbia addressed to The Speaker c::on. t1onal separation ot power.s." 
cernlnc the same matter. B7 lnstructiD&' the U.S. at.torne7 of the 

In addition tO the matter ot pcmible Im- I>1$trict of Columbia. not to !ulflll his duties 
peacil&ble of!emes by the Attomv General to proseeute the contempt aa required l)y 
&lld. the· tT.S. Attorney. the question also the law; the Attorney Genenl ot the United. 
arises whether a, Special Prosecutor ahOuld States haa. t.aaed to faithfully execute the 
be appotnted to handle tb1a case. •A· __ .. •- __ ,.._~ ,_ • .. _ p ,_ .... 

The 't1.S. Attornera' letter clearl:r apelt.s: -• ........ "'" ..._ __ .... ll1l' ,u-en ..... ...: 
out his con!lict of interest. Furtber!!!.ore. bf.I. obat:Uction of Juattce.. 
conclusion that. thm!-. ls no requirement a 1 would hope that the JudicialT Comtnit-­
to any time <e.r. Um.ell' manner> when he f.lt· tee Will take action as- promptly u i;:iossible· 
required to l)l'el!ent the case to the l1'UJd. to inquire Into whether the actions of the 
JUlT under Section 194 of Title i tTSC la ob-- lJ'.S. attorney- ed the Attorne7 General of 
viousJT an abandonment ot his statutory the United States constitute inPe'K'hable of· 
duties amce- under hJa.· !nte:wetatiou. lle !emes for ~to csrrr out and !aithfull¥ 
eoUld take- 5 or 10 or 20 1ean or more to set execute the law. - · · 
around to do!ns his duty. B!a statement T.bJa ia a. very serious pd .in.ve matter­
that. he recolniZU "the llkellhood" that he raisinc the moat fundamental constitutional 
la in dfsa.greem.ent wtth the Eowse- ••over-the· questions. Mr. Speaker. and I tb.lnk tna.t 
bnderlyinc: merita ot the controversr"' fur- when the highest la.w ottlcer of th1a la.nd 
ther raise& questions about b.15· a.bilitl' or fails to obey- the law, it br!ng:s the entjre, 
wi.lllngness. to discharle: bf.I statutory re. aystem. Into 4facredit and Into disrepute. 
sponsibllities.. 

The civil action to which the tr.& ~ Accordlngl7, I would hope that the Judici· 
ney refera> la:. frtviloua to begin·. with. but &r1 Committee would promptly look l:.aio 
beyond ~ the suit ha.a. no prelim.!nar7 In-- th.ls. -matter' to determine what further 
Junctive relief proh'lbltfng the O'.S. Attome7· action ml.iht be taken. 
or the Bouse from proceeding under : use· Tbe truth la that what we rea.lJ7 wa.nt is 
194. His startling: decision that it would not the Information from EPA to proceed wtth 
be "appropriate~· to brine the matter be!ore our over:sicht l:avestigation ot the SUt>er· 
the grand JUlT while the civil action ia pend- fund prosram. to clean up the blllldreda of 
tng. ls simply joining In with the Attorne,t dangerous abandoned hazardous wute· 
General's flaunting of the la.w and re!Ieets a dumps. Thfa Investigation ls our ~tu. 
determination by both Individuals. not to tional duty. It &ileeta the health of the 
take care that. the law 1s faith:lu.ll:r execut- American people. · · 

ed. Finalll', I enclose !or your consideration We do not want subpenaa. We do not want 
copy of a. portion of the transcript of the contempt citations. We do not want ~ 
bearlnc at which our Subcommittee cited peachment proceedinp. We do not want 
the Administrator for contempt. The llel'ti· confrontation.. We onl1 want the facta so 
nent. sworn testimony Is that of A.s.51.stant that we can do our job. 
Attorney General Ted Olson. who stated. However. the administration seems to 
under oath. that the role of the Justice De- want a fight. They have !ailed to cooperate; 
pa.rtment In advisin& the EPA Admin:!stra- !ailed to respond to a subpena; and now are 
tor would not llihibit the Justice Depa.rt;. f~ to faithfully execute the law. That_ia 

.. 



Jqnua.ry 3, ·1983. ... CONGRESSIONAL RECORD~ HOUSE _ · ( iii. i 
our onl7 ~ to cet the faeta. ~ mu.st co '"' Kr. LftrrAL 'l'ba.nk you. Mr. Olson. '. · • only bankruptcy and b~ 
forward. Let me Just aslt you this question anm. It lated cases as under present law. 

fa preliminary In z:iature. I don't want to pt Article m bankruptcy Judges would 
t1.S. OEPAJmmft' OP J"11ttICZ. tl'.S. 

A.ttomn:Y. 01S%11IC2'" or Cm.ax. 
au.. 
Waahmoton, D.C.. DecemberZ't.JSBZ. 

Bon. THoius P. O'Nm..t.. Jr .. 
Spealcer, U.S. HOUH of~~, 
Waahington, D.C! 

OE.Ul ML Sn.umr. Thia !It in responstt to· 
· your communication of December l T, 1982. 

eerti!Yine to me Rouse Resolution 632 ~ 
p.rdin&. the production of documents bT 
The Honorable .Anne M:. Gorsuch. Ad.mini> 
tntor of the tTJlited States. En.vironmental 
Protection AaencY. 

On Oecembtt 18~ 1982". CMI Action 
Number 82-3SU WU flled by the Depart.. 
ment of Justice in the United States Distrlct 
Caurt for the Ofstrict of ColumbW.. In that 
ease. the Department seeks to have th• 01s­
tnct Court declare 'that the compelled Pf'Oo! 
duc:tion of the documents sought by the 
House of Representatives unconstitutional· 
ll' would contravene important separation 
of powers principles. and that the subpoena 
issued for those document.a is constitutional­
!)' defective-. Pursuant. to Section 547 of 
Title 28.. United St.ates Code. I am responsi­
ble within this district for prosecutfn& tor· 
the Government. all civil actions,. suit.a. or 
proceedings in which the United States. Is 
concerned. Accordinily. a.lthouah the ;>rfn.. 
dpa.1 work In the pendinlr case 1a being done 
l>J the Civil OiVision of the Department of 
Justiee. I nonetheless am In the- posture of 
beinr legally responsible for the prosecution. 
ot that. civil action tor the Gove:mment. 

Under the· same statutory section. I aJlo. 
a.m responsible for prosecutin& within um 
district.. all offenses. aga.inSt the United: 
States. Aa part of the discreation which t 
must exercise as thtt chief prcseeutinc offi­
cer of this dlstr:lct. & determination must l>e 

. made aa to when a.. matter shoUld be 8Ulmlit-
ted to a grand Jun. · 

I am keenly a.ware of the provisions of 
Section 194 Of Title- ~ United States Code. 
It should be noted that. that section of the-­
Code QUite property does not include a..maa,... 
date as to the tlm.inc; of~ a matter-
to & gn.nd ,lurT. . 

I recognjze:· the dQree of interest which 
you and 70\U'' colleague& have in this pro.. 
ceedfnl.. Accordingl7, u. a. matteT of CCJUl'teo. 
S'1 I wish to a.dvlse you that I haw eonclud• 
ed that it. woUld not be appropnata fo:r me· 
to consfder brini1nl'.. tllJ$ matter before- Ill" 
grand JU?? until the civil action has been re-­
solved. While I n!CO&niZe the likelihood that 
we are-- in d.f.sagreement over the underlYinc; 
merits. of the controversy. we cro have, a.. 
common Interest-namely. achie~ a. reso-­
Iution of the disputed questions aa ex;iedi­
t1ous1Y' aa l)OSS1'ble and· with a. minim.um ot 
ad.l"ene consequences to l?ood covernm.ecs· 
and to the country u a. whole. .Accordin&b'• 
I urge that You pursue· with us the use of 
the pendfne. civil suit as: the most e!fective­
medlum. in wbich to, advance- the-- judici&L 
nisolution o! the controversy. 

You may be assured of my continuing a.net 
careful attention to this matter~ 

RespecttullJ'. 
STAlt'l.:tt s. ~ 

U.S.Atto~ 
· Bf$trict Qf Col~ 

Mr. Ll:vtt.A& Also, I want to direct this to 
the representative !ram the Justice Depa.rt. 
ment. Mr. Olson. 

Mr. 01.SOlf. Ye:s. Mr. CllairmaD. 
Mr. LEvrru. Since I am going to ask you a. 

question. I am required that I ad.minister 
the oath to you tor your response, 1f you 
would. 

{Witness swom.J' . · 

ATTACHMENT B 

PAGE 6 OF i 

dov.'?1 the line and see I! there ls any prob- . 
tem. As yeu are- aware. these Procaedin&S receive an annual salary of $65,000. 
may, aa a. matter o! ta.w, hoi>efully not but The current salary of a bankruptcy 
may lead to prosecution under the con~ - judge is $58.500. It is important· that 
.tonal Intent statute. I am trying to Inquire:- the level of salary be raised slightly in 
whether It: 1a the Department of Justice's. order to attract article m bankruptcy 
Polition that yeu may fumiah in.formation judges of the. highest caliber and 
to Mrs. Oorauch notwithstanding the tact qualifications. partieula.rlY e:xperi· 
that later prosecution !or contempt ~ · ..t mid · - ...... ti ~-
result from these proceedinp and tbat fur- ence.., ~r P• ........ oners· u:um 
nishing such representation wm neither frl- the private sector.. / · 
hibit nor prevent the department from car. · Somewhat Improved retirement 
m.ns. out it.a statuton- responsfbWties. benefits are provided under the bill to 

Mr. 01.so•. Th.fa ta not the appropriate- former bankruptcy Judges. who are- not 
tmi.· for the Attorney General or Def)a;rt. appointed to the article m court. pro­
mmt of Juatke to maktt a determination u vided that they meet certain service 
to who miabt represent an Individual m • QUiJ.i,ficationa and provided that they 
particular cue or wbU particula.z' case may remain on the bench d .. .w ...... the tran. 
be prosecuted under cirew:mtances that.. ....... ....._ 
have not ye-t developed. Mr. Chafrma.l1. sition J;o the article IU bankruptc,-

Mr. Lnr.rAa. Therefore, it Is yonr position. -court. It fs important that there be & 
u I understand it. that the tact th&t 1011 smooth and orderly transition to the 
have adVlsed Mrs. Gorsuch. aa I understand article m court system ·and that can 
it..~concerninl this matter and-the Atton:iey only occur. pa.rticu.liriy under the cur­
Oeneral baa. and your Participation in these· rent work.load. I! experienced Judps 
proceedJngs today, wouid, not prevent the remain on the bench for the transition 
Jmtice Department trom ~ its. od. Th · 
statutory responsil>Wties under the COtl.1%'!!9- peri ese retirement provisiona 
stonal contemt:it statute if· that should. provide an incentive !or bankruptey 
which we hope it -wm not. eventuate1 Judges-particula.r!y many who may 

Mr• Otsolf. We do DOt believe that aDl"-- not be appointed soleiy for political 
thing w have done to date or intend to do- reasons-to continue to serve d"Ul'ina: 
at this hea.r1n&. would J"eopa.rdf7.e the ability the transition period. 
of the Attomey General to discharge his re. The retirement provisions of the bill 
sponsibilitiea under the Constitution and are less generous than those contained· 
tan of 1:!18 tl'Jlited States.• in B.R. 6978 as it was reported. by the 

committee last year. Qua.l.i!ying tra.csi· 
BANXROPI'CY COtm.T Acr OP tion Judps would receive retirement 

J.983; pay at a rate equal to 21i* peri:ent ot 
The SPEAKER pro tempore. Under average pay time& yes.rs. of sernce9 

a previous. order of the House. the gen- never to exceed 80 percent of sal.aJ:7 • 
tleman from New Jersey <Mr. Ronmo> · There are several other amendments 
is recognized for 5 minutes. to the bill aa it 1s being introduced 
• Mr. RODINO. Mr. Speaker. today, I today from the version that was re­
am bltroduclng & bill to resolve the ported by the Judiciary Committee 
constitutional. cr1sis: created In the, last year. The bill provides that. "ba.l:lk­
bankruptey courts b7 the lnaction ot ruptcy Judges cannot be even tempo. 
the 97th Congress: and the- deniaf by rarily as.signed to the district or circuit. 
the· Supreme Court ot the application l:qU?t. Article m bankruptcJ' judges 
of the Solicitor: General ot the United are not authorized. to hear any· llOll-' 
States. for an extension of the sta7' bankruptcy related case.. , 
granted by the Court in the "Northem One ot the major reasons tor the 
Pipeline Construction Co. against Mar· sepan.te bankruptcJ' court. which has 
athon Plpe Line Co. long been in existence, is the need for 

Congress. inaction" undermines re- expedition 1n bankruptcJ' cases. Wbile 
spect. for the law: by blatantl7 lino~ all lltigation should be expeditiousl7 
a constitutional. mandate handed down. terminated. by the nature· or bank· 
by the- highest court. in the land. ruptcy, asseta. are deteriorat!ns tu. 

r believe resolution of the constitu· value. In a. liquidation case. the taster 
tional. problem in the bankruptcy a case is term.tn.a.ted the more creditors 
court.· 51Stem need& to be the first leg- will receive. In & reornnization case. 
isla.tive item on the agenda of the Ju- speed ls absolutelY essential I! there 1s 
diciarT Committee- in the 98th Con·· to be any chtmce for a suecessful reor­
gresa and. for that reason. I am intfo..· pnization. If bankruptcy Judges are 
duclng legislation which solves. the authorized. to sit on nonbankruptCJ' 
problem with the lesst. ·cost and with cases. there is a real danger that they 
the· 1east change and displacement in . will be assigned to criminal cases be­
tb.e present syStem.. This bill simp!y cause of Speedy Trial Act con.sidero 
provides that U.S. bankruptcy Judges ationa or used to clear up the lalJe 
be appointed by the President duri:og civil case back.log in the district court& 
good behavior, rather than for 14-year If these matters took precedence over 
terms a.s is the case under the existing bankruptcy cases there would not be 
law. · any effective ba.nkruptcJ' law-since 

This bfil does not create a. new court. spet!d is critical. 
does not authorize additional numbers This bfil also provides that the ap. 
of Judges or personnel. and does not in po!ntment of the 227 article m bank­
any way alter the jurisdiction of the . ruptcy Judges authorized under the 
bankruptcy courts, which encompasses bfil be staggered over a. 3-year period-



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF A.MERICA,~ al., ) 
) 

) 

Plaintiffs, > 
) 

v. ) 
) 

THE HOUSE OF REPRESENTATIVES OF ) 
THE UNITED STATES, et al., ) 

) 

Defendants. ) 
) 

~~----------~--------~~~------

Civil Action No. 

82-3583 

DECLARATION OF ROBERT M. PERRY 

I, Robert M. Perry, declare: 

1. I am the Associate Administrator for Legal and Enforce-

ment Counsel. and the General Counsel of the United States 

Environmental Protection Agency c~EPA~). I have held this 

combined position since March of 1982. 

2 ... The Office· of ·Enforcement Counsel is within ·my super­

visory responsibilities and is headed by Michael A. Brown, 

Enforcement Counsel... It has as its primary responsibility the 

conduct of enforcement litigation actions, both civil and 

criminal, against persons who violate environmental. protection 

legislation and regulations. 

3. One such environmental law is the Comprehensive Environ-

mental Response, Compensation and Liability Act of 1980, P.L. 

95-510, 94 Stat. 2767, December 11, 1980, codified at 42 U.S.C. 

§§9601, et~- and commonly known as "The Superfund Act." 



Administrative Enforcement Of 
The Superf und Act 

4. The Superfund Act was designed to provide the federal 

government with the tools to abate the risks posed by hundreds of 

inactive and abandoned hazardous waste sites across the country. 

The Act provides two basic mechanisms by which the federal govern-

ment may affect the cleanup of such sitesh One mechanism allows 

the. government to expend money from the $1. 6 billion- "Super fund," 

which is derived from congressional appropriations and taxes on 

crude oil, petroleum products and certain chemical products. See 

42 U.S.C. § 9631. Once spent, the money may be recovered from 

parties made liable for the cleanup costs pursuant to Section 107 

of the Act~ ~ 42 U. S .. c •. § 9607.. The second. mechanism author­

izes the President to require the A~torney General to institute 

judicial proceedings to "secure such relief as may be. necessary to 

abaten· an. imminent and substantial endangerment to public health 

or welfare or the environment... ~ 42 U .s.c. § 9606. See -
generally Onited States: v. Charles Price, 688 F.2d 204 (3rd Cir. 

1982); United States v. Reilly Tar & Chemical Corporation, 546 

F .. Supp. 1100 (D .. Minn. 1982). 

5. On Augus.t 14, 1981, President Reagan issued Executive 

Order 12316, "Responses to Environmental Damage." By that order, 

the President delegated part of his authority to carry out the 

provisions to the Superfund Act to the Administrator of EPA. 

Pursuant to that delegation, EPA now has the authority to identify 

hazardous waste sites and to determine, among other things, the 

parties potentially responsible for the generation of the hazard­

ous wastes located there. The Administrator of EPA may request 
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the Attorney General. to institute judicial actions, but only the 

President may require him to do so. ~ 42 u.s.c. § 9606. 

6. Both mechanisms are part of an overall law enforcement 

effort designed to protect the public health and welfare and the 

environment from the effects of the release or threatened release 

of hazardous substances which may present an imminent and substan-

tial danger. 42 U.S.C. § 9604Ca). In addition to the institution 

of judicial proceedings, the Act provides broad enforcement 

powers, authorizing the President or his delegate to issue admin-

is.trative orders necessary to protect the public health and 

welfare or the environment and to require designated persons to 

furnish information about the storage, treatment, handling or dis-

posal of hazardous substances. ~ 42 o.s.c. §§ 9606, 9604Ce) Cl>. 

The Act aiso contains criminal. penalties. 42 o.s.c. § 9603. 

7. As with any new- program, the implementation and enforce-

ment of the Superfund Act has .required the government to put into 

place· the policies and personnel. needed to carry out the statutory 

mandates:. In the two years since the Superfund Act became law, 

EPA has. pursued the implementation of this new statutory mandate 

with vigor.. It has developed and published the National Contin­

gency Plan. required by Section 105 of the Act, 42 o.s.c. § 9605, 

which serves as the basis for Superfund-financed cleanups. See 47 -
Fed •. Reg.. 31180 (July 16, 1982) • It has developed an. Interim 

Priorities List identifying the 160 sites which pose the greatest 

risk to the public health and welfare and the environment. With 

assistance and input from the states, EPA has recently published 
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a proposed National Priorities List identifying the 418 sites 

which, in EPA's judgment, require priority in use of the Superfund 

to effect cleanup. .§.!!. 47 Fed. Reg. 58476 (December 30, 

1982>.*/ It has developed and published enforcement guide-

lines, as required by Section 106 of the Act, in consultation with 

the Attorney General. ~ 47 Fed. Reg. 20664 (May 13, 1982>. 

8. EPA has also pursued the enforcement of the Superfund Act 

vigorously. Since the passage of Superfund, EPA has sent more 

than 1,760 notice letters, undertaken Superfund-financed action at 

112 sites involving the obligation of more than $236 million, 

filed Superfund claims in 25 judicial actions and obtained two 

criminal convictions. I,n its hazardous waste site efforts, the 
\ 

government has reached settlements in 33 civil actions calling for 

the expenditure of· more than $121 million to conduct cleanup oper­

ations. In addition, the Agency and the Department are actively 

·negotiating with responsible parties concerning ·the cleanup of 56 

sites around the. country. A recent judicial decision under the 

Superfund Act termed the government's approach in these cases 

"reasonable from. the- standpoint of the long-range public 

interest."' United States v .. Seymour Recycling Corporation, Civil 

Action No •. IP-80-457-c,. _ F. Supp._, <S.D. Ind. Dec. 15, 

1982), Slip. Op •. (Attachment A to Plaintiffs' Points and 

Authorities) at 17. 

~1 The National Priorities List is required by Section 105C8J(B) 
of the Act, 42 O.S.C. § 9605(8)(B). Completion of the list must 
be preceded by notice and opportunity for public comment, 42 
o.s.c. § 9605, para. 1, and may also be subject to legislative 
veto. 42 U.S.C. § 9655. The date for final promulgation of the 
National Priorities List has not yet been determined. 
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9. EPA's goal in the implementation of the Superfund Act is, 

of course, to effect cleanups which protect the public health and 

welfare and the environment as: expeditiously as possible. Since 

the Superfund cannot pay for the cleanup of all sites and since 

enforcement litigation is: complex and time-consuming, EPA has 

adopted an approach which seeks in the first instance to obtain 

cleanup from parties it has identified as responsible for or· 

having contributed to the presence of hazardous substances at the 

sites. If voluntary cleanup cannot be achieved, the Agency then 

determines whether it will spend Superfund monies and sue for cost 

recovery under Section 107 or use its enforcement authority under 

Section 106 to obtain cleanup. 

10. Before any meaningful contact with responsible parties 

can occur or administrative or judicial enforcement proceedings 

can be initiated, substantiaL time must be spent on investigation 

and case preparation. Of necessity, this is a time-consuming, 

resource-intensive process.. It includes studying the nature and 

extent of the hazard present at sites, identifying potentially 

responsible parties and evaluating the evidence which exists or 

must be generated to support the government's action. This 

initial investigation is conducted by EPA attorneys and technical 

staff. Since many sites have literally hundreds of "generators" 

parties who produced or sent hazardous substances to the site 

the initial investigation of such a site typically will consume 

hundreds of hours and involve the examination of tens of thousands 

of documents. 
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11. Each continuing investigation is treated by EPA as an 

enforcement matter, since the government will, in almost every 

instancer proceed against responsible parties either for cost 

recovery or for injunctive relief. Moreover, even where voluntary 

settlements are obtained, EPA develops a strategy for conducting 

negotiations. which is part of its overall enforcement effort. The 

staff which conduct the investigations are part of the Off ice of 

Enforcement Counsel and the Off ice of Solid Waste and Emergency 

Response, which are charged with the development and implementa­

tion of EPA's program in the hazardous waste area. At an early 

stage in·the case development process, prior to the time EPA form­

ally refers a. case for the institution of judicial enforcement 

proceedingsr a Department of Justice attorney is assigned to 

assist in the case evaluation and development process. 

12. Once a case strategy has been developed, EPA notifies 

responsible parties that it in.tends: to take action at the site 

unless they undertake an adequate.- program to clean up the site. 

Typically, following the issuance of notice letters, EPA enters . . 
into. negotiations with responsible parties to reach an agreement 

which would require those parties to clean up the site.. Such 

negotiations may involve hundreds of potentially responsible 

parties and millions of dollars in cleanup costs. Moreover, EPA 

may settle the case with some but not all parties and then have to 

continue negotiations as to the remaining parties. 

13. Because the enforcement process can be lengthy and 

extremely complex, an enormous amount of paperwork is generated. 

This includes data on the amounts, nature, and origin of waste 
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present at a site; records of interaction with state and local 

government officials; records of the storage or disposal facility 

itself, as well as of the generators, treaters, transporters, and 

handlers of the substances wh~ch found their way to the site. It 

also includes correspondence with responsible parties, contrac-

tors, state officials, and representatives of other federal 

agencies, legal opinions and interpretation, internal memoranda on 

such matters as negotiation strategy, ~ights and remedies, case 

strengths and weaknesses and notes and logs from meetings, tele-

phone conversations, and private deliberations. 

The Subooena 

14. On March 10, 1982, the Subcommittee on Investigations and 

Oversight <"'the Subcommittee") of the House Committee on Public 

Works. and Transportation <"the Committee") opened hearings on 

certain environmental matters, including implementation of the 

Superfund Act., 

15. On'. September 15, 1982, Chai.rm.an Elliott J. Levitas, on 

behalf of the Subcommittee, wrote a letter to the Administrator of 

the EPA,. Mrs. Gorsuch, which letter stated in pertinent part: 

••• this letter, in conformance with 
the provisions of section 104Ce>C2lCD) 
of [the Superfund Act], is to request 
that all. information beinq reported to 
or otherwise being obtained by [EPA] or 
any other acquiring such information on 
behalf of [EPA], be made available to 
the subcommittee. 

Exhibit A hereto. 
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16. In response to the Subcommittee's concerns, EPA made 

available to the Subcommittee almost all documents from EPA's 

files on the 160 interim priority sites.. Those documents, from 

open and closed Superfund enforcement cases, include data on the 

amounts., nature, and origin of wastes present at hazardous waste 
. 

sites; correspondence between EPA and the. generators of the 

hazardous waste; records of interraction with state and local 

government officials; correspondence with responsible parties, 

contractors, state o~ficials and representatives of other federal 

agencies; notes and memoranda discussing the allocation of monies 

to particular· sites by EPA; cooperative agreements arranged with 

the states involved; and notes and memoranda reflecting the 

process of having the Superfund Office begin working on a site 

while initiating settlement negotitions with the contractor. EPA 

declined, however, to make available to the Subcommittee certain 

sensitive law. enforcement documents generated by government 

attorneys and other. enforcement personnel. in the development of 

potential. litigation., Those documents, which are part of open law 

enforcement files,. are memoranda, notes, correspondence and other 

written material discussing: 

(a) the strengths and weakness of the government's 

case against potentially responsible parties; 

Cb> legal. issues presented by cases; 

Cc> anticipated defenses to the government's claims; 

(d} timetables and other enforcement plans; 

\e) negotiation and litigation strategy; and 

(f} the names of potential witnesses, their anticipated 

testimony and other evidentiary matters. 



17. EPA's ability to conduct settlement negotiations with, or 

litigation against, responsible parties. would be seriously 

hampered if sensitive law enforcement documents about such cases 

were prematurely released to them_ EPA would, for example·, be at 

an enormous disadvantage in attempting to negotiate an 

environmentally appropriate settlement agreement with a party who 

knew EPA's bottom-line settlement position, its negotiation 

strategy, and its perception of the strengths and weaknesses of 

the government's case. An enormous disadvantage would also be 

imposed if the government had to litigate cases against parties 

who were aware of the government's litigation strategy, its 

evidence,, its plans and. its perceptions of the strengths and 

weaknesses of its case. 

· 18. Premature disclosure of sensitive·enforcement documents 

might also have an adverse effect upon the reputation of persons 

whom. EPA has. preliminarily de.termined to be potentially responsi­

ble· parties ... 

19.. Afte·r EPA made its decision not to make sensitive law 

enforcement documents· available to the Subcommittee, there were a 

number of meetings, letters and telephone· conversations between 

the Subcommittee on the one hand and EPA and the Department of 

Justice on the other in an effort. to work out an accommodation 

with respect to those documents. EPA sought to accommodate the 

Subcommittee's concerns about the withheld documents in a manner 

which would satisfy the need to prevent their premature disclos­

ure. The subcommittee attempted to assure EPA that, if EPA 

produced the documents to the Subcommittee, an effort would be 

made to maintain their confidentiality. However, such documents, 

if produced, could be disclosed to other members of Congress 



and that Congress could decide to make the documents public even 

if EPA objected. ~my letter of October 7, 1982 to Chairman 

Levitas, Exhibit B hereto: Transcript of Subcommittee Hearing, 

December z, 1982, at 14-lS;V Exhibit Eat 7. 

20.. On November 16, 1982, the Subcommittee issued, and on 

November 22, 1982, the Subcommittee: served on Mrs .. Gorsuch a 

subpoena (ttthe Subpoenattl calling for her to appear before the 

Subcommittee on December 2, 1982 and to produce at that time the 

following described. documents: 

all books, records, correspondence, 
memorandums, papers, notes and 
documents drawn or received by the 
Administrator and/or her repre­
sentatives since December 11, 1980, 
including duplicates and excepting 
shipping papers and other commercial 
or business documents, contractor 
and/or other technical documents, 
for those sites listed as national 
priorities pursuant to Section 
l05C8)(B) of [the Superfund Act]. 

Exhibit D hereto .. 

21.. Even though EPA had not promulgated the· above-mentioned 

statutory list of national priority.sites, EPA undertook to meet 

the Subcommitteets apparent concerns by beginning to gather all 

documents pertinent to EPA's Interim Priorities List of 160 sites. 

Some of those 160 cases were at that time in litigation and others 

were in earlier stages of development and negotiation. While 

gathering those documents, EPA segregated sensitive law enforce-

ment documents for separate review. 

*/ Cited portions of this lengthy hearing transcript are 
attached hereto as Exhibit C. The entire transcript is available 
upon request. 
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22. Because the cont~oversy with the Subcommittee was 

assuming more critical significance, it was brought to the atten­

tion of the Attorney General and by him to the President. There­

after the Attorney General and the President found that sensitive 

law enforcement documents from open Sµperfund Act law. enforcement 

files, might, if disclosed, adversely affect pending Superfund 

enforcement action, overall enforcement policy or the rights of 

individuals. Exhibit E hereto. 

23. On November 30, 1982, the President concluded that dis­

semination of such documents would impair his solemn responsi­

bility to enforce the· law and, pursuant to the authority vested in 

him by the Constitution. and laws of. the United States, instructed 

Mrs. Gorsuch that such documents should not be made available to 

Congress or the public except in extraordinary circumstances. 

Exhibit E. On the same day, the Attorney General wrote to 

Chairman Levitas advising him of that policy. Exhibit F hereto. 

24.. Upon receiving this instruction, EPA intensively 

reviewed sensitive law enforcement documents from open Superfund 

Act law enforcement files to insure that no document was withheld 

from the Subcommittee except as instructed by the President .. 

Michael Brown or I personally reviewed every such document pre­

liminarily identified. by EPA staff. We concluded that certain of 

those documents, if prematurely disclosed, would impair the 

government's ability to enforce the Superfund Act. Those docu­

ments were also reviewed by the Department of Justice. As of 

December 15, 1982, we had jointly decided to withhold sixty-four 

such documents. The Subcommittee was provided with lists, Exhibit 

G hereto, which identifed each of those documents and briefly 



explained why each document was being withheld. The harm which 

disclosure of such documents would. cause is discussed in 

paragraphs 16-18 above. 

25·. On December 2, 1982, Mrs. Gorsuch. appeared before the 

Subcommittee and advised it that, because no National Priorities 

List of sites had yet been designated,. no docume.nts of. the type 

described in the Subpoena were in existence. Exhibit c at 1. 

Nevertheless,. in "·a spirit of cooperation. and comity," 

Mrs. Gorsuch advised the Subcommittee that she had instructed. her 

staff to gather all documents concerning the 160 interim priority 

sites for production to the Subcommittee. Ibid. Such production 

would include more than 750,000 pages of documents and, if 

expedited, would cost approximately $245,000 and take more than 

two months to complete it would cost $145,000 and take more than 

five months to complete if done without overtime. Id. at 1-2. 

She tendered to the Subcommittee the first five file· boxes of such 

documents, which she had brought with her to the hearing, but the 

Subcommittee declined to accept delivery of those documents. Id. -
at 4. Neither at that time nor at any subsequent time has the 

Subcommittee asked to. examine any of the documents Mrs. Gorsuch 

brought to the hearing or offered to produce thereafter. 

26.. At the hearing, Mrs. Gorsuch also advised the Subcommit-

tee that, pursuant to the President's instructions, sensitive law 

enforcement documents from open Superfund Act law enforcement 

files would not be made available. Id. at 3. 
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27. At the conclusion of the hearing, the Subcommittee 

passed a resolution finding Mrs .. Gorsuch to be in contempt for 

failure to comply with the Subpoena and reporting the matter to 

the full Committee. H.R. Rep. No. 968, 97th Conq., 2d Sess. 

C 1982) C "'Committee Report"') at 57. 

28. A further attempt was made to resolve the impasse 

between the Subcommittee and the Executive Branch at a meeting on 

December 8, 1982, but that attempt was unsuccessful. See letter 

from Assistant Attorney General Robert McConnell to Chairman 

Levitas, December 9, 1982, Exhibit H hereto; Committee Report at 

22-23. 

29. On December 10,.. 1982, the Committee reported the matter 

to the full House of Representatives together with a recommenda­

tion that she be cited for contempt of Congress. Committee Report 

at 70. 

30. On Decembe·r 16, 1982, the House of Representatives 

cited Mrs. Gorsuch for contempt of Congress_ Exhibit I hereto at 

3. 

31. On December 17, 1982, the Speaker and Clerk of the 

House of Representatives certified the contempt citation to the 

United States Attorney for the District of Columbia for criminal 

prosecution pursuant to 2 u.s.c .. §§19·2 and 194. Exhibit I. 

32. To develop cases effectively, EPA personnel both at 

Headquarters and the Regions must discuss each case in an open and 

candid manner among themselves and with the Department of Justice. 

The defendantsr demand for sensitive law enforcement documents 

from open Superfund Act law enforcement files and their efforts to 

- l3 -



prosecute Mrs. Gorsuch for her refusal to produce such documents 

have impaired EPA's ability to enforce the Superfund Act by 

impairing EPA"s abiLity to assure its enforcement personnel that 

sensitive enforcement information, if reduced to writing, will not 

be prematurely disclosed. 

33... The effective development of enforcement cases sometimes 

involves the use of information provided by confidential 

informants. The defendants' demand for sensitive law enforcement 

documents frolil open Superfund Act law enforcement files and their 

efforts to prosecute Mrs .. Gorsuch for her refusal to produce such 

documents impair EPA's ability to enforce the Superfund Act by 

impairing EPA's ability to assure informants that, if they 

cooperate wi'th the· Agency, their identities and the information 

they provide will. be effectively protected from premature 

disclosure. 

I declare under penalty of perjury that the foregoinq is true 

and: correct to the best of my knowledge,.. information and belief .. 

Executed: on January 10, 1983' .. 
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lfoncrable ~ne M. Gc:such 
Administrator 

. t1 .s. Environmental. Protection Agency· 
401 M. Street,. s.w. 
Washington,, D.C~ 20460 

Dear Mrs. Gorsuchi 

' ·-- --

In March cf this year,. the· Subcommittee en Investigations 
and Oversight cf the Committee en Public Works and Transportation 
initiated a series cf hearings tc examine the r.e9ulation. of~ 
hazardous and toxic substanc&· releaseS' into the environment anc! 
their -effects on ground. and' surface water quality. As; part of 
this review, the Subcommittee- is exam!ninq the efforts· beinq made 
by fe.deral.,,, state and· local. governments,, and: others,. to carry cut. 
the provisions of the •superfund• law,. the Comprehensive 
Environmental.. Response·,, Compensa.t!on,. and Liability· Act of: 1980.,., 
P.r.t. 96-Sl.Cf., . 

The: effective conduct cf this investigation: will. 
necessarily require the· review of the proqress be!n9 made tc 
cleanup specific: abandoned:: waste· sites. Accordingly, this 
letter,, in conformance with the provisions of Section: 
10.4 (e) (2) (1'). of P.L ... 96-510:,.. is. to request: that all information: 
being-· reported'. to· or otherwise being obtained by the U.S. 
Env.-ironmental Protection: Agency· or any others acquiring such 
information. on. behalf of the agency,. be· made: available to the 
Subcommittee. . 
_ rn that the Subcommittee'·s inquiry is of an. ongoing: . · 
natur•~ and can be expected to invclv~ al1 activities underway in 
your Agency's ten regions,, t: recommend that you have the· 
appropriata person on your staff contact Bob Prolman (225-3274) 
of the· Subcommittee staff to work out the arrangements necessary 
to facilitate this request • 
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. . 
Honorable Anne M. Gorsuch;, 
Paqe -rwo 
September lS, 198% 

' . ~ \ 
•' 

% look !orwar&! to your full. coope·ratio~ anc! assistance 1.n 
this matter. 

With best:. wishes,. % a.mar 

anc!: oversight 
.. _,..4 • - - . - . 

-·- - .... 
El!L/tja, 
cc:: Mr. Robert Perry 

, 

. 
... t -,J ' -~ 

#J*¥}Aff$¥ifJrjt'-' 
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UNITED STATES ENVIRONMENTAL.. PROTE:CTlON AGENCY 
WASHINGTON, OC: 20·'60 

0,.P'lCCOP' ..... 
Honorable Elliott H. tevitas 

L.CGAI.. AfllO ll:Mf'OtltCl:MCfl'T' C'OUQCI.. 

Chairman • 
subcommi t.tee on Investigations- and Oversight 
Committee on P'ublic Works and Transportation 
U .$ •. House of Representatives 
Washington~ o.c. 20515 

Dear· Congressman Levitas: 

I would like to express my appreciation to you and the 
other members of your Subcommittee and staff who met with 
or. Rernandez:,. John Daniel, members- of my staff and me last 
Friday morning. t realize that your schedules were extremely 
crowded, particularly at that time, but I believe that the 
time spen.t was. ver</ / productive·. 

On .behalf of· the Administrator,, I acknowledge· receipt 
of your letter to her of September 15, 1982, requesting that 
information being reported to or othe~ise· being obtained by 
this Agency, or any others acquiring such information on 
behalf. of the Agency, within the- purview of §104-(e) (2) (0) of 
the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980,, be- made available to the Subcommittee. 

As: you. know,. in addition: to our meeting: last Friday, we 
have had' other me.etings and telephone, conferences; with repre-:; 
sentatives of your· Subcomm.it.tee in an effort to understand 
the general universe of information· you wished to have made 
available, and in order that our concerns regarding the sensi­
tivity and confidentiality of enforcement-related material 
in our files be: expressed: and ·understood·. We believe that: 
we have embarked on an aggressive and effective enforcement 
program which is producing positive environmental results, 
and are most concerned that nothing jeopardize that program., 
Our d.lscussion with you. helped. alleviate our concerns. 

Pursuant to our discussions, we have contacted our Regional 
offices in New. York and Boston, which we understand to be the 
two which your staff will visit first. We have instructed our 
Region~1-attorneys to cooperate fully with your staff, and to 
make available documents or information in our files regarding 
the sites or facilities in which you are interested. 
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Internal enforcement documents which form the basis for 
on-9oin9 or anticipated civil or ·criminal prosecutions are­
extremely sensitive.. These documents include., for example, 
memoranda by Agency or Department of Justice attorneys containing 
litigation and negot.iat:ion strategy, settlement positions,.. 
names of informants in criminal cases,.. and other similar 
material. Should you feel th& need to review these documents,.. · 
we would be very willing to discuss further w·i th you the 
need or desirability of review of such documents, safeguards 
for protection of confidentiality, Agency policy regarding 

· release or disclosure of such material, and the effect such 
disclosure may have on the enforcement or prosecution of the 
case. r am confident that, as we· continue to work with you 
on this matter",, we will be able to satisfy your Subcommittee's 
need for information, while- at the· same time, fully protecting: 
the internal Executive Branch deliberative process associated 
with our execution of the law. 

From our discussion,. I know that you are fully aware of 
the sensitive nature of much of the information which will be 
reviewed or made available to you. For example,. you will 
undoubtedly have access- to th~ names of persons,. firms or 
corporati.ons who may,. for a variety of reasons, be thought 
initial.ly to have contributed hazardous. substances to a site,. 
only to find upon further· investiga.tion that the- person,. firm 
or corporation was not. involved' in such contribution... Any 
release of that information prior to its use in litigation 
could cause. S·Ubst:antial damag,e,. not only to t~e person,, firm 
or corporation· involved,. but to the credibilit.y of EPAts_ 
enforcement program. 

You,.. the other Subcommittee members and your staff have 
all assured us that. the· information which you will receive or 
review will be treated with the utmost confidence, and will 
not be· released tc> the press,, the public or even to other 
members of Congress until the Agency has advised you in writing 
that such release would not jeopardize our enforcement efforts. 
r sincerely apprecia.te those assurances, which are- being: 
relied upon most heavily' by us as the basis for our agreement. 

Some- of the documents in our files may be entitled to 
protection under 18 use Sl905~ and improper disclosure 
of such- documents can result in criminal. penalties under 
that statute and Sl04(e)(2}(B) of the Comprehensive Environ­
mental Response, Compensation,, and Liability Act of 1980. 
We will endeavor to identify such documents at the time they 
are made available, but your staff should also be aware of 
the potential consequences of improper disc,~<;i-~ure of such 
material. "lif:1i~i-if.P;;*~a~~diira 
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I believe that it is important to maintain close communi­
cations between your- Subcommittee and the Agency regarding 
any issue which might arise regarding your request. Should 
your staff need to discuss any problem which arises, please 
have them contact Richard Mays, Special Assistant to the 
Enforcement Counselr whose number· is FTS 382-4146.. Of course,. 
I hope that you will call me directly i-f ! can be of service. 

cc: Anne M .. Gorsuch 

'i .J • 

S incer.e ly, 

Robert M. Perry 
Associate Administrator 

and General Cou~sel 
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3 t 2 latter advising us that it was. the Depa:ctment of Justic:e' s 

313 .opinion that the suhcomm.ittee did. n-ot have the autho:rity 

11lf under the Super£und law to review the EPA~s p:cograa 

llS en£o:ccement :elated files. 

316 On September 30-,.. 19'8%,, the su.beommi ttee met in executive 

~17 session anct authoriz~d. the issuanc:e of· a suhpoena to the EPA 

318 Administrator. and other A!Jency o:f:fic:ials as neeessa:cy, and 

319 for documents., i£ l'!PA i:e£uses the subcoriunittee access 

3%0 reques.t. 

341 Th.is took. plac• at that ti.me due to the pending :recess 0£ 

3Z.2 the Congress and the. fact that thera were- still. outstanding 

3%3 matte:cs to take place,, specuicall.y a i:esponsa to the· 

3?1J subcommittee, chaiJ:man • s eu:l.ier letter to the Ad.minist:rator. 

325 On Oc:tober 1·, 198%,. EPA- Deputy Administ:z:a.tol:. John 

325 Hernande:?.,. General. Counsel. Robe:ct Per::y,. and other EPA staf£ 

3Z7 with the subcommittee·' s: chairman, Ranking rtino:ity Membe:: 

32 S. an¢ C:ongr~ssman: Mol.ina:z:i, and su.bcommi t:teec S·ta:f£ at Dr. 

319 Hernandez;" s, :cequest. 

330. The- ?Pll o:f:fic:ials: present assu:z:ed the subcommittee that 

33:1 they would cooperate and provide: access tch and c:opies 0£ 

31% pertinent. Supe:i::fund, en:forcement: related. :files-. and that they 

313 woul.d so indicate in a J:e.sponse to the- subcommittee 

334 chai:rman:' s ear.tier l.ette: to· the: Administrator.: 

335 J:n J:esponsa to questions bythe !PA o:f:ficial.s present, the 

336 ·· .. suhcommi ttee members and,. as usual,. you, yoursel.£, ?1::. 
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337 Chai:man,. assu:red tha.t the: con:fidential.ity 0£ the Agency's 

333 s~n~itilT& •ttterials wou.lc:l be maintained. 

' 3.39 On O~+.ob'!r 7',. 1932',. the· suhco11u1iittee :ceceived a :z:esponse 

340: to the chairman's letter to the EPA .ldminist:ato:,. signed by 

341 EPA Associate· Adminis:tratoi:. and General. Counsel. Robert 

ltf.Z Perry,. advising. that the Agency wou.ld make their :files; 

343 a.vai.lahle to the subcommittee. with the exception 0£ 

344 en:fo:z:.cement J:elated mateJ:ial. 

345 On October $, 198%, the subcommittee sta.:f£ met with 11r. 

3.4& Pe:cry and his: sta£:f at EPA headqua:rters to cla.:ci:fy the above-

34-7 mentioned le.tter. 11:r. Pe:r:ry advised that he woul.d send an 

3.43 additional. letter claz:i:fying the points o:f conce:z:n,. and that 

349 the subcommittee woul.d: have:- access to the in:fo:rmation it 

350 desiz:ed. 

351 On October 1Z .. 1932',. the above-:e.£e::enced ;follow-up- letter 

3SZ' £:cot EPA .. signed. by 11:r. Perry,. was :eeeived by the 

354 en:fo:c:c:ement-rel.ated in£oz:matl.on access except.ion noted in 

355 rt:. Pex:J:y's: October 7 letter. 

356 Octobe: 11-15. 1~8?,.. th• subcommittee, sta:f:! tzaveled to 

357 EPA ltegions r and :tr < aoston: and Mew: Y:ork) to re'liew, c:e:c:ta.in 

353 Supe::fund:. si.te en:fo:c:eement-:elated eases and attempted to 

3511 ohtain these- en:foreement-related do<niments. 

360 ?his t:il"' was taken at that time based on the comments 

361 ·that wera being taken in good £ai th by the subcommittee that 

PERRY DEC. EXH. C 
PAGE A OF .Jjz_ 



KAME'~ HPW336010 PAGE: 55 

1Z7S Administ:ation's :esponse to you:c subpoena o:f Xovember 16 

1%79 and to o'f:fe: the: :easons for that response. 

1280 Your subpoena~ whic:h I acc:epted :personally on Xovembe::e 2Z, 

1281 :equi.:ced ''al.l books:,. recoi:ds. c:o:respond.enc::e. 

12ai 111emo:z:andums[s.l.c:l,. papers-,. notes and doc:uments" c:rea:.::d by 

1281 EPA. since: Deceabe: tt,.. 198ct ... £0: aJ.l. ha:a.:cdous r.iaste: sites· 

1284 ''listed as national prio:ities pu.:csuan~ to Section 

1285 105(8)(3) 0£ Public: La~ 96-510,. th• •comp:ehensive 

1286 Envi:onmenta.l Response. compensation,. and Liability Act 0£ 

1287 1·980' .... ' 

1288 As the: c:o111m.ittea is no doubt awa:e:,. no sites have been 

1 ZS9 l.:istad ptu:suant to tllat public law which requi:es. .iaong 

1290 other things,. public: notice: and comment,. and is £.inall?' 

t ~91 subject to cong:ressional veto. To date, the Agency has 

1292 issued on1y an intari~ ~riority list,. not under Seetion 

12:93: 1 OSC a)( JU. The subpoena~ however,. do as not aFPlx· t<J :.1-.~~ 

1%9'~ documents. there:fo:re:,. in the: possession or custody 0£ !PA. 

l Z9S' Heveri:hel.ess.. in: a sp:iri.i: 0£ cooperation and eo~.i ty, and 

1 %96, trying t:o assume the in.tent 0£ the- subcommittee. :r have 

1 Z97 di.rec.tad: lllY" sta:f£ tet begin to gather a.ll. documents 

1%93 pertaining to the 160 sites now: on EPA's interint prior:ity 

1 Z.99 list. 

1301l .lpp:l.ying: th~ wordin~ 0£ your subpoena to the interi.11t 

130' 1 p:i:iority list. would. ::equ.iJ:e: the0 location,. segregation. 

130% duplication, photocopying and shipping 0£ nore than 787,000 
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1303 pages o:f documents. This mate.:i:ia1 would :fi11 mo.:i:e than %60 

1304- standa.rd gove.:i:nment :fil.e drawe.rs--or. about SZ .fil.ing-

1305 cabinets. 

1306 Although I: pe:r:sona.lly have: grave- doubts about the wisdom: 

1307 and the cost o:f l:equi.:ing EPA to del.ive.:: such a volwne o:f 

t 308' pape.: .-. fol.lowing:· the- di.:ection o:f the President to coope.rate 

1309'. with Congess whe:ever: possible,. the. Agency is p:epa:ed to 

t310 produce the majority o:f these documents as soon as possible. 

131t The time and. cost o:f p:oviding all. the documents 

1312 a:ssociatad with the intu:im priority list ohviousl1 depends 

tl 13 on the impor.tanca placed on the, .:i:ett.uest by the suhcommittea. 

1314- We- estim.ate: that a ''.::ush'' job,. with the use o:f 

1315 contractors,. overtime,, and the x:eassignment o:f x:esources and 

' 1316: pe.rsonna.l vi thin: thee Agency,. eou.ld be completed between 

1317 !"ebrua.:y 15th and t'fa:ch 1st .. and would cost approximately 

1313 SZ:!f.S.000'. This will.. also :::equi:e the viJ:tual. ha.lt o:f some 

13111· segments 0£ ou: en:fo:z:cement programs for severa.l weeks:. 

t32:0'. C-omp:!yingc vith the :z:equest:. without ove:time,. without 

132:1 neglectin~ the vital.. aspects: o:f en:fo:c:ement·. and. without the 

13%% reassignment o.:: real.1ocation 0£ personne.l. or resources.,. 

flZ:l would. take mora than 10:,CO<t hou:z:sc o:f sta:f:f time. which will. 

112:4 cost roughly $145,000 and. c:ouJ.d probabJ.y be completed. 

t32:5 between May 15th and June 15th. 

132:6 At this point~ we estimat~ that EPA has al:::ead1 devoted 

132.7. nearly 1,0'00 sta:f:f hou:s: and spent :z:oughly $15,000 in ou.r , 
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't3Z8 e:f:foi:ts. I beli.evl! c:ei:tain documents ha'le al:eady been 

13%9 p1:oduced for the committee todap. 

t 330 In tha inteu:est 0£ being pe:c:fectly candid with the 

. 13'3'1 suhcommittea. however .. I would like to in:form: you that 

T332 sensitive documents £ounc1 in open law. en:foi:cement :f.iles will. 

tl33 not be aade avai.l.ahl.e i:o, i:he suhcomm:i.ttee. 'to date •. at 

1334 least %3 such documents :from our headqua:z:te.rs' have been 

133.S pl:eliainal:ily iclenti.fied .. and a list o:f these is attac::hed. 

1336 As the. Atto:ney Gene:cal.. stated in his.letter o:f Kove.mbe.r 

1 338 r •It has been the pol.icy o:f the Executive B:anch 

1339 th:oughout this Mat.ion.' s histo:z:y gene:ca.lly to· de cl.in• to 

1340 pi:ovide committees 0£ Congress w.ith access to o:c copies o:f 

1141 law en:fo:cement :files except ·in the mos.text:cao:cdi.nary 

134Z ci:z:cumstances.•• 

1343 A:tto%ne.y General.. ltobert Jackson. later Justice o:f the 

1l!JS ''"Counsel. :for a. d:e:fendant or p:cospeo.tive: de:fendant. cou.ld 

fl!J6 have no, g:rea.ter help' tha~ to, know. how. auch o: how, litt.le 

1347 in:fo?:ma.ti.orr thee Government has~ and: what: witnesses or 

13.48' · sources of in.£o:cmatiort. :it can :e.ly upon. ' ' 

1349 This was neither a neii1 pol.icy nor an innovative one. but. 

1350- one that dates £:coa the £ounding 0£ our nation. :tven in the 

1351 speci.£i.a teJ:ms 0£ law. en:fo:rcement investigations 1 as ea:r:ly 

1352 as 190lJ, Attorney General. Knox :z:e£used to supply to the 
. ·. 
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31 aa· fui:ther ti) say or memhei:s 0£ the, commi.ttee wou.ld ca:i:e to 

1189 pursu~ it :further. But I aa goin~ t() t:y to :i:est:i:ict 

1190 repetitious· c:ove:cing 0£ the same subject. 

3191 l'f:s. GOltStJCH. I unde:i:stand. 

319% ?!r. LZVITAS. ls: far as the· documents that: you have 

3193 b.:ought with pou today., inso:fa: as the committea is 

3194 conc:e:ned they are· not :fully ::esponsive to ~the subpoena o:f ~ 

3195 the co11u1littee. Under the circumstancs I would sugges-1: that 

3196 they be held in abeyance until. the matter is :resolved one 

lT9'7 way or the other~ and that they be maintained in your 

3193 custody until. that. time~ 

3199 Hrs. GORSUCH. All right,. Mr. Chai::man. Thank you ve:::y 

3100 much. 

3101 ?!r. t~VITAS. Thank you vei:y much. 

1zoz· ?'f:c. Prolman,. Hr. Espos.ito. 

?1r- BONElt. rt:c. ChaiJ::man, whil.e they a:e· making their way 

3%0.4- uv may I: ask an inqui:y to· Rep:esentati.ve ?'folina:ir· Di.d :t 

?205 hear hia s.ay- that you. had sought a pa:.ticula:: c:ase in your: 

3206 Sta.ta., had sought in£ormation and. on the- grounds 0£ what I 

3207 would. assuma ·to be. en:fo:i:cement sensitive you uere denied 

32:08: right to see that: and that the: e.leanup' 0£ the d:isposal site 

3209 was even approved by EPA itsel£. Ye~ £inal1y a£ter once 

3Z:t0' again be:in!f told. no,. for whatever reason,. I: assume under the 
. 

lZtt auspices 0£ en£oi:cement sensitivity, that you realized that 

321 %. J _the company that was cleaning- up the site, in iact was 
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BY AUTHORITY OF THE HOUSE 0! REPRF.SENTATIVF.S OF THE CONGRE.$ OF.THE 
UNITED STATF.S OF_AMERICA 

T• Robert S. Pro1man and/or Sante J. Esposito 

You are hereby commanded to.summon ANNE M. GORSUCH. Administrator,. 

United States Environmental Protection A9encl• . 

401 M Street. S. W ... Washi_!1_9.ton. D •. C.. 20460 
Subcorrmittee on Investigations and Oversight · 

to be and 11ppear Wore the __R.f the Public Works and Transportation 

C.Ommittee of the: Houe of Representa.ti~ oE the United States. of which the Hon. ----

Elliott H. Levitas · ischairman, and to produce all 
books. records. correspondence. memorandums. papers. notes and documents drawn 
or re~!'ivect__AY. the Administt:!!_tor andLor Qf!!:_!..eErese11Y.li'!.!LSince December 11, 1980. 
including duplicates and excepting. shipping papers and other corrmercial or business 
doC1:!!!1~.Vt~, c9Jtt.r.~s.P>r a,nd}..Qr_9_theJ:..te_tji.n..i_c_a l doc;umelJ!s, .f.oi:.1'2<!~ i tes 1 i sted as 
national priorities pursuant to Section lOSf8T[BJ of P.L. 96-510. the 
•co~!ber:tsive Enviro.nm.e11tal Respon~e, Cq!,tl_ge.nsation, and -~iabiHty Act of 19801"' 

........ 

in their chamber in the city of: Washington. on Oe_c_ember 2, 1982 · 

--------------attheliouraf 10:00 a.m. I 
then and: there: to testify touching matters of inquiry committed to said Committee; and;hex» she 1 s· 

not to; cfepart without leave: oE said. C.Ommitt=-

Herein fail not9. and make: return of this. 11mmxm.. 

Witness my hand. and the-seal cf the House cf Representatives 

of: the United States, at the: city of Wash~ ~ · 

16th day of November .19. 82: 
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