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THE WHITE HOUSE

WASHINGTON

August 29, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTW

SUBJECT: Draft DOD Report on S. 2568
The Civil Rights Act of 1984

OMB has asked for comments by close of business today on a
draft Defense Department report on S. 2568, the "Civil

Rights Act of 1984." You will recall that S. 2568 is
portrayed by its supporters as designed to overturn the

Grove City decision, although in fact it would do much more.
The draft Defense report declines to express a view on the
need for the legislation. Consistent with prior agency
reports, however, the Defense report does note that the bill
would impose vast new burdens on Federal agencies administering
grant or loan programs. In particular, Defense objects to
the need to ensure non-discrimination at every organizational
subunit of a grant or loan recipient, no matter how removed
from the defense-related activity receiving Defense Depart-
ment funds. Defense also notes that it would be troublesome
to permit Defense funding (to, for example, a state national
guard unit) to be terminated because of unrelated discrimina-
tion elsewhere (for example, at a state university).

I have reviewed the draft report and have no objections.

Attachment



THE WHITE HOUSE

WASHINGTON

August 29, 1984

MEMORANDUM. FOR BRANDEN BLUM
LEGISLATIVE ATTORNEY
OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING “rig. signed by IR
COUNSEL TO THE PRESIDENT

SUBJECT: Draft DOD Report on S. 2568
The Civil Rights Act of 1984

Counsel's Office has reviewed the above-referenced draft
report, and finds no objection to it from a legal perspective.

FFF:JGR:aea 8/28/84
cc: FFFielding/JGRoberts/Subj/Chron
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MEMORANDUM FOR BRANDEN BLUM
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OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING
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Draft Department of 'Defensé report on S. 2568,

the Civil Rights Act of 1984

In the attached draft report, Defense indicates that
anbiguous provisions contained in S. 2568 will likely
cause significant administrative and enforcement
problems. Please review the draft report and pro-
vide me with any changes by Wednesday, 8/29. (Copies
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

WASHINGTON, D.C. 20301

.onorable Orrin G. Hatch

Chairman, Committee on Labor and
Human Resources

United States Senate

Washington, D. C. 20510

Dear Mr. Chairman:

This is in response to your request for the views of the
Department of Defense on S. 2568, 98th Congress, a bill, "To
clarify the application of Title IX of the Education Amendments
of 1972, section 504 of the Rehabilitation Act of 1973 the Age
Discrimination Act of 1975, and title VI of the Civil Rights Act
of 1964," also known as "The Civil Rights Act of 1984."

The Department of Defense has no express view as to the
necessity of the proposed legislation. However, the Department
of Defense does have concerns about the wording of the present
proposal. Definitions of the terms “recipient®™ and “assistance
which supports” are unnecessarily vague and ambiguous and if
unmodified will likely result in significant administrative and
enforcement problems for funding agencies.

The proposed legislation appears to impose the
nondiscrimination requirements of the four statutes to be amended
upon an entire state, county, or municipal government if only one
program of one organizational subunit receives Federal funds.
This would mean, in turn, that if discrimination were found in
one program of one organizational subunit, all Federal funds to
the entire state, county, or municipal government could be
terminated.

The Department of Defense is concerned that its funding of
research and development projects at colleges and universities,
some of which are related to national security issues, or its
funding of state military departments (e.g., the National Guard),
units of which currently perform vital defense missions on an
active duty basis, would be jeopardized by a finding of
discrimination in a totally unrelated Federal assistance program
of another agency. This would be particularly burdensome if the



-

Department of Defense funded programs were known to be in’
compllance with the nondiscrimination statutes. Even if the term
'rec1p1ent'was limited to mean the specific instituation
recieving the assistance (i.e., college or university in lieu of
the entire state or local government), the Department of Defense
is concerned that its funding of research and development
projects, perhaps even its funding of Reserve Officer Training
Corps programs, could be adversely impacted by a discrimination
finding in another program or subunit of the institution in
guestion.
include

The four civil rights statutes to be aménded by the proposed
legislation currently require funding Fedeyal agencies to
determine the compliance status of their program recipients.
If the term “recipient” is redefined toipmend] the entire state,
county, or municipal government, this will require funding
agencies to assess compliance in areas in which they have no
expertise. In addition, funding agencies would be reguired to
increase significantly the size of their compliance staffs and
their enforcement budgets in order to assess the compliance
status of entire institutions or governmental bodies. Further,
since recipients often receive funds from more than one Federal
agency, overlapping, duplicative compliance reviews by agencies
will result.

The Department of Defense, therefore, recommends that the
proposed legislation be amended to accomplish the following:

Limit the definition of ®recipient® to the program
or activity actually receiving Federal funds, or, at most, to the
specific institution receiving the funds.

Limit fund termination to the program or activity in
which discrimination is identified. If this cannot be done,
include a provision which permits funding agencies to exempt
termination of some or all funding for reasons of national
security. :

Correct the overlapping of Federal agency
jurisdictions for determining compliance by limiting agency
responsibilities for compliance activities or be centralizing
compliance and enforcement activities for all agencies into one.



The Office of Management and Budget advises that, from the
standpoint of the Administration's program, there is no objection
to the presentation of this report for the cpnsideration of the
Committee.

Sincerely,

Chapman B. Cox
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DRAFT

TESTIMONY OF

WM, BRADFORD REYNOLDS
ASSISTANT ATTORNEY GENERAL
CIVIL RIGHTS DIVISION
DEPARTMENT OF JUSTICE

BEFORE

CMMITTEE ON EDUCATION AND LABROR AND SUBCOMMITTEFE ON CIVIL AND
CONSTITUTIONAL RIGHTS OF THE COMMITTEE ON THE JUDICIARY
H.R, 700, THE “CIVII. RIGHTS RESTORATION ACT OF 1985"

MARCH 7, 1985
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Mr. Chairman and Members of this Joint Committee, I
appreciate the invitation to appear before you at these
hearings and welcome this opportunity to present the views of
the Department of Justice on the legislative proposal before
‘you inteﬁded to address the Supreme Court's decisiop in the

Grove City case.

It is, I think, a measure of our times, and a clear
reflection of the progress made over the past twenty years,
that we can come together today to discuss a new civil rights
bill, voicing either support or opposition as the case may
be, confident that we all share the same degree of revulsion
for acts and practices of discrimination against any person
on account of race, color, national origin, religion, sex,
age, or handicap. The legislative framework that Congress
has constructed over the past two decades has provided the
Executive and Judicial branches with the essential tools they
needed to wage a winning war against these most invidious
forms of bias and prejudice, While that war is admittedly
not yet won, civil rights enforcement activity has indeed
brought us to the brink of victory -- with, I am proud to
say, as impressive strides made in the past four years as in
any other administration.

But I am not here this afternoon to detail the Justice
Departmeni's remarkable record since 1981 of civil rights'

enforcement on behalf of all Americans victimized by discrim-
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inatory conduct. That is for another day. Today I want to
speak to H.R., 700, which carries the title "The Civil Rights
Restoration Act of 1985." That bill revives a debate -- a
much needed debate, I might add -- that was regrettably
truncated last year in the House, and received only belated

attention in the Senate before adjournment. The provocation

for the legislation is the Supreme Court's Grove City decision

of a little more than a year ago. 1/ As we all know, the

Court was called upon in that case to interpret the reach of

Title IX of the Education Amendments of 1972, 20 U.S.C, 1681

et seq., which prohibits sex discrimination in any "education

program or activity" that receives federal financial assistance.
It is enough for these purposes to focus on the Court's

principal holdings in Grove City. First, the Court found

that federal aid to students enrolled at Grove City College
was sufficient to trigger Title IX coverage of the school,
even though Grove City received no federal funds directly.
That coverage; howeﬁer,vthe Court held, pertained only to the
education program or activity identified with the‘funding -
in that case, the student financial aid office.

The Grove City decision surprisingly touched off an

avalanche of criticism. I say "surprisingly"” because the

programmatic interpretation announced by the Supreme Court

1/ Grove City College v. Bell, 104 S.Ct. 1211 (1984).
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was precisely what Congress intended at the time of Title
'IX's enactment some 13 years ago, as the legislative debates
at that time make clear -- and is wholly consistent with the
manner in which the lower federal courts had been reading
that and similar statutes for years. 2/ Nonetheless, many

reached to overstate the Grove City decision, representing

its program-specific holding to be a narrowing of Title IX
coverage, and in turn the coverage under Title VI, Section
504 and the Age Discrimination Act. Accordingly, legislation

was introduced ostensibly aimed only at overturning the pro-

gran-specific holding of Grove City, bﬁt in reality setting
forth a much more ambitious agenda. That effort having
faltered in the 98th Congress, we are back today to examine
the new proposal introduced at the beginning of this legis-
lative session as H.R. 700 -- portrayed once again by many

as a Grove City bill.

One thing that can, and should, be said at the very
outset about H.R, 700 is that it is not a proper description

of it to call the bill "Grove City legislation."™ If the Supreme

2/ E.g., Hillsdale College v. Department of Health, Education
and Welfare, 696 F.2d 418 (6th Cir. 1982), vacated and remanded,
52 U.S.L.W. 3700 (U.S. March 26, 1984) in light of Grove City
College v. Bell, 104 S. Ct. 1211 (1984); Rice v. President &
Fellows of Harvard College, 663 F.2d 336 (1lst Cir. 1981), cert.
denied, 456 U.S. 928 (1982); University of Richmond v. Bell,

543 F. Supp. 321 (E.D. Va. 1982); Othen v. Ann Arbor School
Board, 507 F. Supp. 1376 (E.D. Mich. 1982), aff'd 699 F.2d 309
(6th Cir. 1983).
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Court's progranmatic interpretation of Title IX is, indeed, a
source of discomfort to the current Members of Congress, and a
consensus exists in both Houses to overturn that feature of

Grove City by providing through a statutory amendment insti-

tutiorwide coverage of colleges and universities, the correct
way to accomplish tbat is through a bill like S. 272, intro-
duced by Senator Dole in the Senate and fully supported by tbhe
President.

S. 272 provides simply that, if federal aid is extended
to any of a college's or university's educational programs or
activities, then all of that college's or university's educa-
tional programs and activities will be subject to Title IX's
prohibition against sex discrimination. Accordingly, women's
college athletic programs -- which were portrayed in last

year's hearings as the "big loser" as a result of Grove City --

would under this formulation receive the full benefit of Title
IX's protections. The Dole bill goes even farther. 1In an

effoft to alleviate possible concern that our students could

be deprived by other forms of discrimination from enjoying equal
edﬁcation opportunities, S. 272 amends the three similarly-worded,
cross-cutting civil rights statutes -- Title VI of the Civil
Rights Act of 1964 (race, color, and national origin), Section

504 of the Rehabilitation Act of 1273 (handicap) and The Age
Discrimination Act of 1978 (age) -- to ensure that, as applied

to education institutions, coverage upon receipt of any federal

funds will be institutionwide, not program-specific,
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The legislation I have just described is fully responsive

to the Grove City decision. It assigns to Title IX the broad

coverage demanded by some immediately following the Supreme
Court's ruling and certainly removes any spectre that women's
athletics (or any other education program) will be unprotected
against sex discrimination -- or, indeed, against other forms

of unlawful discrimination. Moreover, the Dole bill states
explicitly that, as to the application of all four cross-cutting
civil rights statutes ocutside the educational enviromment of
schools, colleges and universities, their coverage is to re-
main as broad as it always has been, uninfluenced one way or

the other by the Supreme Court's interpretation of Title IX

in Grove City. 3/

H.R. 700 goes beyond -- far beyond —-- the Title IX

concerns raised by Grove City and the comprehensive legisla-

tive answer to that decision provided in S. 272, As with its
counterpart in the Senate (S. 431), H.R, 700 moves the debate
to a much larger arena, one that is no longer seriously in-

terested in Grove City or Title IX, but has as its wider focus

civil rights enforcement generally and the proper role to be
played by the Federal Government. Let there be no mistake

about it, the so-called "Civil Rights Restoration Act of 1985"

3/ Reference is also made in S. 273 to North Haven Roard of
Education v. Bell, 456 U.S, 512 (1982), as another Supreme
Court decision construing Title IX as programmatic in scope
that should not influence future court interpretations of
these laws.
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adopts for the first time a uniquely expansive view of federal
enforcement authority in the field of civil rights. Nothing
about the bill even hints at a "restoration.™ Instead, H.R.
700 uses the extension of a federal dollar as the excuse for
opening virtually every entity in this country -- public and
private -~ to federal supervision, regulation, intervention,
intrusion and oversight. Massive bureaucratic paperwork,
onerous administrative reporting requirements,kdisruptive
‘agency compliance reviews, all will becéme a regular feature
of a dollar's worth of federal assistance.

It is no small irony that, on the heels of two elec-
tions where the citizens of this Nation voted overwhelmingly
to reduce federal intrusion and interference in our daily
lives -- and to return to the states a substantial measure of
authority that is constitutionally theirs but has been wrested
away over the years by an overzealous federal bureaucracy --
this Joint Commi ttee is now considering one of the most far-
reaching legislative efforts in memory to stretch the tenacles
of the Federal Govermment to every crevice of public and
private sector activity.

Therein lies the real debate over H.R. 700. We are
not with this remarkably expansive bill embroiled in a dispute
with the Supreme Court over its interpretation of Title IX,
but rather are confronted with the most fundamental of issues

in our féaeralist system of govermment. The proposed legis-
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lation is premised on the philosophy that it is the Federal
Government alone that can and should be trusted with enforce-
ment authority in civil rights matters and)thus it seeks a
transfer virtually all power in this area to the federal bureau-
cracy. Juxtabosed on the other side of the debate are those

of ué who continue to believe that the role of the Federal Gov~-
erment in this and other areas is, under our Constitution, a
limited one that cannot properly preempt the role of state and

local authorities without a strong showing of need. Here, the

pretense for "need" is Grove City. Yet, H.R, 700's response

to that "Title IX-only" ruling can properly be likened to the
proverbial "killing of a gnat with an elephant gun." Some of
the more obvious consegquences are worth highlighting.

H.R, 700 starts with the bold statement of an intent "to
restore the prior consistent and longstanding Executive branch
interpretation and broad, institutionwide application of those
laws [Title IX, Title VI, Section 504 and the Age Discrimina-
tion Act] as previously administered.”™ I am supremely con-
fident, Mr. Chairman, that no cohesive, coherent comprehen-
sible explanation of the meaning of that sentence is avail-
able., The prior "executive branch interpretation" of the
statutes in question is not found in a single agency, but in
fact resides in those 28 executive agencies of the Federal
Government extending federal financial assistance. Their

respective interpretations of these statutes have not only
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not been internally “"consistent," they have not been "consis-
tent" from one agency to another; moreover, few agency pronounce-
ments can boast of being "longstanding."™ The same can be said
for the various agency "applications" of the four civil rights
laws: While the descriptive modifier "broad, institutiomwide"
probably fits some misguided administrative action in some
agencies, those instances mark the exception rather than the
rule. See, e.g., 34 C.F.R. § 100.4(4)(2); 45 C.F.R. § 80.4(4)(2).
The Commi ttee can, I suppose, fill this record with
different witnesses' conflicting understandings of the manner
in which select agencies may or may not have "previously ad-
ministered" these laws. It is, nonetheless, a most imperfect
legislative technique for Congress to offer vague and ill-
defined legislation that, by its terms, is intended to codify
an amorpbhous body of prior regulatory and administrative
activity -- whatever it may be and no matter how unfaithful
it was to the legislation itself. Civil rights enforcement
will be poorly served if that is what ultimately emerges as
the law, embroiling courts and litigants alike in endless con-
troversies over which agency practice, of the many divergent
ones from which to choose, Congress really intended to
codify -- a aimless exercise for the most part since H.R.
700 gives no clue of how to sort through the labyrinth of
"executive branch interpretation and . . . application of . . .

laws that-H.R. 700 would codify by wholesale incorporation.
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If, as some have suggested, the essential thrust of
the proposed bill is simply to give expansive coverage to the
cross-cutting statutes, so that all) disputes are to be resolved
in favor of enlarging (not contracting) the reach of Title IX,
Title VI, Section 504 and the ADA, problems do not go away.

H.R. 700 is being advertised in much narrower terms as a civil

rights restoration measure; yet much of its language goes well

beyond "restoring" coverage to pre-Grove City understandings
of the laws. Take, for example, the new definition of the
term "program or activity" to include "all the operations"”
of an entity "any part of which is extended Federal financial
assistance.”" At its most expansive, Title IX in its current
form pertains only to "education programs or activities."
The proposed new language can nonetheless properly be read as
adroitly avoiding the modifier "education," and thus raising
for the first time the spectre of Title IX coverage of non-
educational programs and activities. Whatever else might be
said about this proposed amendment, it plainly is not in any
sense "restorational.”

Nor do the four subsections tco the definition of "pro-
gram or activity" -- that undertake to describe coverage in

terms of types of "entitites" —-- harken back to pre-Grove City

law in any meaningful or consistent fashion. Rather, the
language is, for the'most part, imprecise and open-ended
(perhaps intentionally so), leaving vulnerable to federal
regulation and oversight a variety of institutions, programs,

and probably even individuals which Congress had previously
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chosen to leave free from the burden of federal regulatory
control.

Thus, the reference in H.R. 700 to "a department or
agency of a state or of a local government"” -~ all the opera-
tions of which are to be covered if any part receives federal
funding -- opens the way for the first time for nonfunded ac-
tivity of a state agency in northern California, for example,
to be subject to federal compliance reviews because of some
other, unknown and wholly unrelated, funded activity of that
same state agency that is going on in southern California,

In short, under the bill, réceipt of funds by one program op-
erated by a department of a state in one area of the state
would bring the Federal Govermment's regulatory power to bear
on completely unrelated, and nonfunded, operations in a dis-
tant part of the state or locality., As a consequence, those
who operate their activities without federal funding would be
subject to possibly unfamiliar or unknown regulations and
regulators despite the fact that they have no knowledge, con-
trol, or influence over those other persons in the department
who chose to receive federal funds. This, again, can hardly

be called a "restoration" of pre-Grove City civil rights

coverage.

The same can be said with respect to the portion of
H.R. 700 aimed directly at educational institutions. The bill
here defi;es a program or activity as "a university or system

of higher education." This necessarily results in far broader

coverage than anything contemplated under Title IX or the

- 10 =
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other cross-cutting statutes prior to Grove City. Never has

the Department of Education sought Title IX assurances of
canpliance from entire systems of higher education, such as
the University of California system: rather, it has sought and
obtained such documentation only from each unit within the
system that receives funding, such as U.C.L.A. Moreover,
within each university or campus, federal financial assistance
to the law school, for example, has heretofore not been inter-
preted to tfigger coverage of other administrafively sebarate
units, such as the medical school, or the school of under-
graduage studies. 3/ H.R. 700 appears to change all that.
Also, from all appearances, H.R. 700 changes coverage
of parochial schools, bringing them for the first time within
reach of Title IX as a result of including "other school sys-
tems™ within the multi-definitional description of program
or activity. Since there are no qualifiers (such as exist
under current statutes) the receipt of federal funds by a
single Catholic school in Chicago would presumably bring
all Cafholic schools in the entire Archdiocese under the

Federal Government's watchful eye.

3/ The current statutory definition of "educational institu-
tion" in Title uses was the phrase "administratively separate
unit" as the institutional breakpoint. This phrase has been
defined more precisely in agency regulations to depend on a
school's admission's policy. Thus, each discrete and inde-
pendent admissions program will generally identify the entity
as an "administratively separate unit." See 34 C.F.R. 106.2(0).

- 11 -
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No less ambitious is the bill's sweeping treatment of
private organizations as fitting within the new definition of
"program or activity." Under H.R. 700, all of the operations
of a corporation, or partnership, or other private organizations
are covered if any of their parts are extended federal aid.
Thus, the bill would not just cover all the operations of a
privately-owned hospital if one part of the hospital received
funding -- a primary goal of the bill's Senate sponsors. See,
e.g., 131 Cong. Rec. S5-1312 (daily ed. Feb. 7, 1985) (remarks
of Sen. Durenberger). It would cover all the operations of
the corporation as well, whether or not related to the de-
livery of healtb services. This stands in stark contrast

with pre-Grove City law, when private enterprise was free

from federal intrusion or interfefence except to the extent
of its funded programs and activities.

Even so, I have yet to reach the outer limits of the
regulatory net cast by H.R. 700. For, in the final subsection
defining programs or activities, the bill utilizes the
vaguest of catchall language to sweep within its coverage
"any other entity determined [to be covered] in a manner con-
sistent with coverage provided with respect to entities de-
scribed in [the preceding three] paragraphs.”"™ I will readily
admit to confusion as to the intended meaning of the phrase
"in a manner consistent with." Is the Mom—-and-Pop grocery
store that receives food stamps from customers in payment for

produce to be regarded as covered "in a manner consistent with"

-12 -
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the coverage of a Grove City College that receives student
tuition payments that are comprised, at least in part, of
federal loans? Are farmers and ranchers who receive federal
price supports or crop insurance subsidies or disaster loans to
be regarded as covered "in a manner consistent with" the coverage
of a private corporation that receives a dollar of federal fi-
nancial assistance? Is a transferee of federal funds from the
initial recipient to be covered "in a manner consistent with"
the coverage of a state agency that receives a transfer of fed-
eral funds from another department or office of the state? No
exemptions are written into the proposed legislation for ulti-
mate beneficiaries.

In each of the ahove examples, monies disbursed by the
Federal Government ultimately find their way into the coffers
of the "other entity," either directly or indirectly, and
H.R. 700 indicates that no matter how large or small the fed-
eral assistance, how long or fleetingly it remains with the
entity, or how far removed in the chain of distribution,
coverage attaches. Indeed, on the understanding of H.R. 700
as providing for systemwide coverage of bigher education "sys-
tems" once a federal dollar is received by any component of
that system, there is reason for concern by members of trade
associations, for example, that aid to the association or one
of its members could lead to coverage of all other members "in

a manner consistent with" systemwide coverage of higher edu-

- 13 -
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cation systems. Similarly vulnerable, it seems, are subsidi-
aries within a "corporate family," bank affiliates, and even
independent contractors -- all of which by analogy can (without
ever actually receiving federal funds or knowing others with
whom they are doing business are federally funded to some ex-
tent) come under the coverage of H.R. 700, as part of a "sys-
tem"” (i.e., another entity covered "in a manner consistent
with" coverage of a nonfunded component of a higher education
system) .

One other bit of confusion is introduced by the catchall
reference to "any other entity." Presumably, once the entity
is targeted as a recipient, it is subject to the same federal
oversight of "all operations" of its business and other activi-
ties, no matter how widely divergent or broadly dispersed they
may be. That is, at least, one likely way to read "in a manner
consistent with" other coverage determinations under H.R. 700,

A final provision of the bill deserving comment is the
fund termination provision. H.R. 700 would leave fund termi-
nation intact as a remedy but would make it applicable "to the

particular assistance which supports such noncompliance" (empha-

sis added). This is yet another expansive change (in the name
of "restoration") the current law, which limits fund termination

"to the particular program, or part thereof, in which such non-

canpliance has been so found." See, e.g, 20 U.S.C., § 1682
(Title IX) (emphasis added). The effect of this amendment --

and intentionally so as I understand it -- would be to overturn
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that portion of North Baven Roard of Education v. Bell, 456

U.S. 512 (1982), holding that the coverage and fund termination
provisions of Title IX are coterminous.

There is a curious anomaly created by such an approach.
The more expansive H,R. 700 is with respect to its coverage
formula -- reaching as it does all programs, activities and
operations of a college or university, state or local depart-
ment or agency, private corporation, or any other entity --
the less meaningful the fund termination clause becomes, even
as expanded to permit the cutoff of funds that "support" non-
canpliance. To put it another way, as federal enforcement
authority is stretched farther and farther beyond the actual
funded activity, to unrelated, remote actiQities of distant
affiliates, fund cutoff is simply not an available remedy.
Legislation crafted so that its most meaningful remedial pro-
vision is all but read out of the statute because of an over-
ambitious and loosely defined coverage formula is, it would
seem, in néed of much more than a little bit of fine tuning.
And that observation, of course, goes beyond the more obvious
point that some more understandable definition of the phrase
"supports such noncompliance”™ is needed than a statement that
there must be a "specific nexus" between the funding and the
discrimination in order to justify fund termination. 131
Cong. Rec. S1307 (daily ed. Feb. 7, 1985) (remarks of Sen.
Cranston).

The net effect of H.R. 700 is to expand dramatically

the reach of the four cross~cutting antidiscrimination statutes

- 15 =~
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that are the focus of the proposed legislation. Coverage is
no longer to be tied to funded programs, or even necessarily
to entities with funded programs, but in addition is to be ex-
panded in elastic fashion to any and all components of a higher
education system once one such component receives federal funds,
to any and all activities and functions of a state or 1local
department or agency, wherever located, once a federal dollar
reaches that department or agency, to all plants, divisions and
sales outlets of a private corporation if any éspect of the
corporation receives federal aid, and to any other entity in
its entirety (including all its parts and subparts) if it or
any of its affiliates are extended federal financial assistance
-—- directly or indirectly, by transfer or otherwise,

Before Congress undertakes to make so massive a change
in existing federal civil rights enforcement under Title IX,
Title VI, Section 504 and the ADA, one would hope that it would

first compile a record of a demonstrated need to superimpose a

concomitantly expanding federal bureaucracy over state and local
enforcement officials in the newly covered areas contemplated by
H.R. 700. Thus far, we have heard no articulated reason for

taking such drastic action other than the Grove City decision

and its supposed adverse impact on women's college athletic
programs. That problem, however, is more than answered by the
Dole bill in the Senate, and does not require the wholly gra-
tuitous revamping of federal enforcement authority that is

called for in the Civil Rights Restoration Act of 1985,
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forcement authority that is called for in the Civil Rights
Restoration Act of 1985.

Congress has indeed passed broad civil rights legisla-
tion in the past to redress a demonstrated failure on the part
of states and localities vigorously to prosecute discrimination
on account of race, sex, religion, national origin or handicap.
But in those cases, and they are familiar to us all -- the
Civil Rights Act of 1964, the Voting Rights Act of 1965, the
Fair Housing Act of 1968, the Rehabilitation Act of 1973 --
the record was made that required protections were being denied
or simply left unattended at the state and local levels. By
contrast, we have nothing suggested in the debates underlying
legislation similar to H.R. 700 in the last session of Congress,
in the lengthy Presidential campaign of 1984, or in more recent
utterances promoting the present bill, that even hints at 1like
problems in the civil rights area today.

Rather, the impetus of H.R, 700 seems to be a purely
ideological one -- i.e., to use the excuse of overturning

Grove City as the vehicle for expanding to the ful lest extent

possible the reach and role of the federal bureaucracy into
every facet of the public and private affairs of all our
citizens. Nor has any care been given to defining meaningful
parameters for such legislation. Instead, Congress is being
asked in_H.R. 700 to codify, sight unseen, the staggering body
of admi nistrative and regulatory practices and interpretations

that has evolved throughout the Government agencies over the
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life of the four cross-cutting statutes. FEven if the need

could be shown for so massive a federal takeover of civil rights
enforcement activity, there certainly must be a more thoughtful
and effective way to accomplish that result than the blanket
codification of these statutes' "prior administration.”

This seems particularly so in current times when ex-
ceedingly large deficits understandably raise concerns over
increased federal expenditures. No estimate has been offered
by the proponents of H.R. 700 of the costs involved in respon-
sibly implementing and administering legislation of this sort.
The limited federal resources available now for civil rights
enforcement are patently inadeguate to perform even the most
minimal requirements of such legislation. Just to carry out
the increased paperwork and oversight responsibilities under
H.R. 700 would likely require a doubling of OCR (Office of
Civil Rights) staffs in the various executive agencies, When
increased compliance reviews and the inevitable deluge of
litigation is also factored in, it is difficult to estimate
the full dimension of the staggering additional costs that
would inevitably be involved.

If H.R., 700 comes with an expensive price tag, Congress
should focus on the costs every bit as much as the substance
of the bill. It is a cruel hoax indeed to erect legislation
filled with the promise of greatly expanded Federal civil
rights enkorcement and then provide no additional resources

to perform the enlarged task. No interests are served by such
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an approach and many hopes will ultimately be dashed. Of
course, as 8. 272 reflecté, the stated need to overturn Grove
City in order to protect against discrimination in educational
institutions can be effectively handled through meaningful
legislation that requires nowvhere near the expenditure of
funds and enhancement of resources as will be demanded by
H.R. 700, That course addresses the concerns raised by the
Supreme Court decision and insures that, within our federalist
system, there will be no compromise of civil rights protections
or of the enforcement activity necessary to guarantee those
protections.

Thank you, Mr. Chairman. That concludes my prepared

remarks and I would be happy to answer any questions.



March 6, 1985

MEMORANDUM FOR BRANDEN BLUM
LEGISLATIVE ANALYST
OFFICE OF MANAGEMENT AND BUDGET
Ay /';?
FROM: JOHN G. ROBERTSf?%#@L\.
ASSOCIATE COUNSEL “TO THE PRESIDENT

SUBJECT: William Bradford Reynolds Draft Testimony
on H.R. 700, the "Civil Rights Restoration
Act of 1985"

Counsel's Office has reviewed the above~referenced
testimony, and finds no objection to it from a legal
perspective.



D # €U

WHITE HOUSE
CORRESPONDENCE TRACKING WORKSHEET

= Q-QUTGOING
T H - INTERNAL

1 - INCOMING
Date Correspondence
Received (YY/MM/DD) / [

Name of Correspondent: Brunden  Blun

O Ml Mail Report User Codes: (A) (B) (C)

subject___ LA Byadfod /E&um!ﬁs Dra £+ ?‘ﬁsﬁ;wm nry MR,
T00 v “Cwil  Rohts Resteration Aekek /965

ROUTE T0: ACTION DISPOSITION
Tracking Type Completion
Action Date of Date
OtticelAgency {Statt Name} Code YY/MMIDD Response Code  YYMMIDD

{14 f‘f‘g"} LL oricinaToR B LA LS [

" Referral Note:

L AT 1€ Fé (503,05 S ﬁﬁié%f’

Referral Note: iz‘ N
_- [ L Pt
Referral Note:
— r 1 . A |
Referral Note:
L = I / - i !
Referral Note:
ACTION CODES: DISPOSITION CODES:
A - Appropriate. Action 1 “info Copy Oniy/No Action Necessary A - Answered C - Compieted
C - Comment/Recommendation R - Direct Reply wiCopy B - Non-Speciat Referral S - Suspended
D - Draft Response S - For Signature '
F - Furnish Fact Sheet X ~4nterim Reply
to be used as Enciosure FOR QUTGOING CORRESPONDENCE:
: Type of Response = initials of Signer
Code AT

#oft

Completion Date Date ot OQutgoing

Comments:; e

Keep this worksheet attached to the original incoming letter.
Send all routing updates to Central Reference (Room 75, OEOB).
Always return completed correspondence record to Central Files.

Refer questions about the correspondence tracking system to Central Reference, ext. 2590.
5181



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET  ~  ~

Royx{sup

. ) / Take necessary action
TO F. Fielding

Approval or signature

M. BHorowitz
Comment

R. Iandis Prepare reply

K. Wilson Discuss with me

For your information
N. Sweeney

Coo0o0Qgoao

See remarks below

FROM Branden Blu;E; DATE 3/5/85

mem,w

REMARKS

Draft Justice testimony on H.R. 700, the "Civil
Rights Restoration Act of 1985"

Attached is Justice's draft testimony for a

joint hearing (scheduled for Thursday 3/7) before

the House Education and Labor Cammittee and a sub— :
cmte. of the House Judiciary Comnittee. Copies !
have been forwarded to Agriculture, Education and

HHS, which have also been invited to testify.

Please review and provide me with any comments
by COB TODAY, March 5.

Attachment

S

.
{
P
pe

OMBFORM 4
Rev Aug 70



TESTIMORNY OF

WM, BRADFORD REYNOLDS
ASSISTANT ATTORNEY GENERAL
CIVIL RIGHTS DIVISION
DEPARTMERNT OF JUBSTICE

BEFORE

COMMITTEE ON EDUCATION AND LAROR AND SUBCOMMITTEF ON CIVIL AND
CONBTITUTIONAL RIGHTS OF THE COMMITTEE ON THE JUDICIARY
H.R. 700, THE ®"CIVI!. RIGHTS RESTORATION ACT OF 1985"

MARCH 7, 1985



¥r, Chairman and Members of thies Joint Committes, I
sppreciate the invitation to esppear hefore you at these
hearings and welcome this opportunity to present the views of
the Department of Justice on the legislative propossl before
you intended to address the Suprere Court's decision in the

Grove City casge.

It is, I think, &8 measure of our timee, &and a clear
reflection of the progress made over the past twenty years,
that we can come together today to discuss & new civi]l righte
bill, voicing either support or opposition as the case may
be, confident thet we all share the same degree of revulsion
for acte and practices of discriminstion sgainst any person
on sccount of race, color, mational origin, religion, sex,
age, or handicap. The legislastive framework that Congrees
has constructed over the past two decades har provided the
Executive and Judicial branches with the essentisl tools they
needed to wsge & winning war ageinst these most invidious
farmsiof bies and prejudice. While that war is admittedly
not yet won, eivil rights enforcement activity has indeed
brought us to the brink of victory -- with, I am proud to
gay, as impressive stridee wmade {n the past four years as in
any other administration.

But I am not here this afternocon to detall the Justice
Department's remarkable record since 1981 of civil rights'

enforcement on behslf of all Americans victimized by discrim-



inatory conduct., That is for ancther dey., Today T want to
gpesk to H.R. 700, which carries the title "The Civil Rights
Restoretion Act of 1985, That bill revives 2 debate ~- &
puch peeded debate, I might add -~ that was regrettably
truncated last year in the House, &and received only belated
sttention {n the Berate before adjournment, The provocation

for the legislation is the Supreme Court's Grove City Jdecision

of a little more than a year ago. 1/ BEe we all know, the

Court wae called upon in that case to interpret the resch of

Title IX of the Education Amendrents of 1972, 20 U.85,C. 168]

et seqg., which prohibits sex discrimination in any "education

prograr or eactiviey® that receives f&de:al financial assistance.
It 18 enough for these purposes to focus on the Court's

principel holdings in Grove City. First, the Court found

that federal aid to students enrclled at Grove City College
wes sufficient to trigger Title IX coverage of the school,
even though Grove City received no federal funde directly.
That coverage, however, the Court held, pertained only to the
education program or activity identified with the funding =-
in that case, the student financial aid office.

The Grove City decielon surprisingly touched off an

avalanche of criticiem. I say "surprisimgly® because the

programmatic interpretstion snncunced by the Supreme Court

1/ Grove City College v, Bell, 104 B.Ct, 1211 (1984),




was precleely what Congress intendad st the tire of Title
IX's enactment some 13 years ago, 28 the legislstive debates
at that time make clear -- and {isg wholly consistent with the
manner in which the lower federal courts had been reading
that and similar statutes for years. 2/ Nonetheless, many

reached to overstate the Grove City decision, representing

its program-specific holding to be & narrowing of Title IX
coverage, and in turn the coverage under Title VI, Bection
504 and the Age Discrimination Act. Accordingly, legislation
wag introduced ostensibly aimed only et overturning the pro-
grar-epecific holding of Grove Citv, but In realitv setiing
forth & much more ambitious sgenda. That effort having
faltered in the 9B8th Congress, we are back today to examine
the new proposal introduced at the beginning of thie legis~
lative seesion a8 H.R. 700 =- portreyed once again by marny

ae & Grove City bill.

One thing thet can, and should, be sa2id at the vary
©outset about B.R, 700 is that it is not & proper description

of it to call the bill "Grove City legielation.®™ If the Supreme

2/ E.g., Billedsle College v, Department of Fealth, Education
and Welfare, 696 F.20 418 (6th Cir. 19682), vacated and remanded,
€¢ U.6.L.W., 3700 (U.5. Harch 26, 1984) in light of Grove City
College v, Bell, 104 B, Ct. 1211 (1984): Rice v. President &
Feliowe of Barvard College, 663 F.2d 336 {1t Cir, 1981), cert.
denied, 456 U,8, 42 82)3 Univereity of Richmond v. Bell,

543 F., Supp., 321 (E.D, Va, 1982)s Othen v, Ann hrbor School
Board, 507 F. Bupp. 1376 (E.D. Mich, 1982), aff'c 699 F.<d 309
{(6th Cir. 1983).




Court's programmtic intarpretation of Title IX {6, indeed, a
source of discomfort to the current Members of Congress, &nd @
congensus existe in both Houses to overturn that feature of

Crove City by providing through @ statutory emendment insti-

tutiorwide coverage of colleges and universities, the correct
way to accomplish that i{e through & bill like 8, 272, intro~-
duced lw Senator Dole in the Senste and fully supported by the
President.

| S. 272 provides simply that, if federal ald {g axtended
to any of & college's or university's educational programs or
activities, then all of that college's or university's educe-
tional programs and activities will be subject to Title IX's
prohibition against sex discrimination. BAccordingly, women's
college sthletic progrems -=- which were portrayed in last

year's hearings &8 the "big loser®” aE a result of GBrove City ==

would under this formulstion receive the full benefit of Title
IX's protections, The Dole bill goess even farther. In an

effort to slleviate possible concern that our students could

be deprived by other forms of discrimination from erjoying egual
eddcatien opportunities, S, 272 amends the three similarly~worded,
crogs-cutting civil rights statutas == Title VI of the Civil
Righte Act of 1964 (race, color, and national origin), Section
504 of the Rehabilitation Act of 1973 (handicap) and The Age
Discrimination Act of 1878 (age) -~ to ensure that, as applied

to education institutions, coverage upon receipt of any federal

funds will be (nstitutionwide, not program-specifie.



The legislation I heve just described is fully responsive

to the Crove City decision., It assigne to Title IX the brosd

coversge demanded by some imrediately following the Supreme
Court'e vuling and certainly removes any epectre that women's
athletice {(or arny other education prograr) will be unprotectad
sgainst sex discriminstion -~ or, indeed, against other forms

of unlawful discriminstion. Moreover, the Dole bill states
explicitly that, as to the application of all four crogss~cutting
civil rights statutes cuteide the educationsl enviroment of
schools, eollodas and universities, thelr coverage is to re-
miin as brosd as it alweys hss been, uninfluenced one way or
the other by the Bupreme Court's interpretetion of Title IX

in Grove City. 3/

H.R, 700 goes beyond —- far beyond -- the Title IX

concerng raised by Grove City and the comprehensive legisla-

tive anewer to that decision provided in 6. 272. As with ite
countarpart in the Benate (8. 431), H.R, 700 moves the debate
to & much lapger srens, one thet is no longer sericusly in-

terested in Grove City or Title IX, but hse ag its wider focus

civil righte enforcament generally and the proper role to be
played by the Fedsral Government., Let there be no mistake

sbout it, the so-called "Civil Rights Restoration Act of 1885"

3/ Reference ie aleo mede in B, 273 to North Haven Board of
Education v, Bell, 456 0.8, 512 (1982), &8s another Bupreme
Court decision construing Title IX as prograsmatic in scope
that should not influence future court {nterpretations of
these lavws.




adopts for the first time a uniguely expansive view of federal
erforcement authority in the field of civil rights., HWothing
abaut the bill even hints at & "restoration.® Instead, H.R,
700 uses the extension of a federal dollar as the excuse for
opening virtually every entity in this country ~=- public and
private ~- to federal supervision, regulation, intervention,
intrusion and oversight. Massive hureaucrstic paperwork,
onerous administrative reporting reguirements, disruptive
agency compliance veviers, all will becéme a regular festure
of a doller'e worth of federsl assistance.

It i8 no erall irony that, on the heels of two elec~-
tions where the citizens of this Nation voted overwhelmingly
to reduce federal intrusion and interference in our dally
lives -= and to return to the states & suhstantial measure of
suthority that is constitutionelly theirs but has been wrested
away over the years by an overzeslous federsl bureaucracy ==
this Joint Commi ttee {8 now conzidering one of the most far-
‘reaching legislative efforte in memory to stretch the tenacles
of the Federal Govermrent to every crevice of public and
private sector activity.

Therein lies the real debate over R.R., 700, W¥We are
not with this remarkably expansive bill embreiled in & dispute
with the Supreme Court over its interpretation of Title IX,
but rather are confronted with the most fundamental of issues

in our féﬁeralist gystem of goverrment. The proposed legls-



lation {8 prerised on the phileosopby that it {e the Federal
Government alone that can and ghould be trusted with enforce~
ment avthority in civil rights wmetters and thus it seske a
transfer virtually all power in thie area to the federal buresu-
cracy. Juxtaéeaﬁd on the other gide of the debate are those

of u; who continue to bellieve that the role of the Federal Gov-
erment in this and other ereas is, under our Constitution, &
1{mited one that canrot properly preempt the role of state and

local authorities without & strong shawing of need. Here, the

pretense for "need" is Grove City. Yet, H.R., 700's rsesponse

to that "Title IX-only"™ ruling can properly be likened to the
proverbial ®*killing of a gnat with an elephant gun.” ESome of
the more obvicue conseguences are worth highlighting.

H.R. 700 starte with the bold statement of an intent “to
restore the prior consistent and longstanding Executive branch
interpretatifon and breesd, institutionwide application of those
laws {Title IX, Title VI, Section 504 and the Age Dimcrimina
tion Act] ae previously administered.®™ I am supremely con-
fident, Mr, Chairman, that no cohesive, e¢oharent comprehen=
sible explanation of the wmeaning of that sgentence is asvell-
able., The prior "exscutive branch interpretation® of the
statutes in queetion {& npot found in 2 single agency, but in
fact resides in those 28 executive agencies of the Federal
Government extending federal financlial assistance., Thelir

respective interpretatione of these statutes have not only
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pot been internally "consistent,™ they heve not been "consis-
tent® from one agencty to anothery moreover, few &gency pronounce-
ments can boast of being "longstanding.” The same can be sald
for the verious agency "applications™ of the four civil rights
lewst While the descriptive modifier "broad, ipstitutiomide”
prebably fits some misguided administrative action in some
sgencies, those instances mark the exception rather than the
rule. Bee, €.9., 34 C.F.R. § 100,4(d)(2); 45 C.F.R. § 80.4(38)(2),
The Commi ttee cen, I suppose, £ill this record with
different witne@seé' conflicting understandings of the manner
in which select agencies may or may not 5ave *previouely ad-
ministered” those laws. It is, nonetheless, & most imperfect
legislative technigque for Congress to offer vague and 11l-
defined legisletion that, by its terms, is intended to codify
an amorphous body of prior regulatory and administrative
activity ~- whatever {t may be and no matter how unfalthful
it was to the legislation itself, Civil rights enforcement
will be poorly served if that is what ultimately emergee as
the lew, embrolling courts and litigants alike in endless con-
troversies over which agency practice, of the wmany divergent
ones from which to choose, Congress reslly intendad to
codify -- & simlese exercise for the most part since H.R,
700 givee no clue of how to sort through the labyrinth of
"executive branch interpretation and . . . spplication of . . .

lawe that-H.R. 700 would codify by wholesale incorporation.



If, ae some heve suggested, the sssentisl thrust of
the proposed bill is siwply to give eypansive coveregs to the
crogg~cutting stetutes, so that all disputes are to he resclved
in favor of enlarging (not contrescting) the resch of Title IX,
Title VI, Section %04 and the ADA, problems do not go sway.
H.R. 700 ig being advertised in much narrower terms as a civil

rights restoration measure; yet much of {ts langusge goes well

beyond "restoring" coverage to pre-Crove City understandings

of the laws. Take, for example, the new definition of the
term “prograw or activity” to include "sl] the operations"
of an entity "arny part of which is extended Pederal financial
assistence.™ At its most expansive, Title IX (n its current
form pertaine only to "education programs or activities,®
The proposed new language can nonethelese properly be read as
adroitly evoiding the modifier "educetion,® and thus raising
for the first time the spectre of Title IX coverage of non-
efducationsl progrars &nd activities. Whatever elee might be
‘®aid about this proposed amendment, it plsinly is not in a&ny
sense "restorational.”

Nor do the four subgections to the definition of "pro-
gram or activity® -- that undertake to describe coverage in

terme of types of "entitites” -- harken back to pre-Grove City

lavw in any mwmeaningful or consistent fashion. Rather, the
lenguage is, for the'most part, impreciss snd open-ended
(perhaps intentionslly so), leaving vulnersble to federal
regulation and oversight a2 varlety of institutions, programs,

end pmebebly ocuon individusle whinh Cangrees had previemsly

- § -



chosen to leave free from the burden of federal regulatory
control.,

| Thue, the reference in H,R, 700 to "a department or
agency of 2 state or of & local government® == all the opera-
tions of which are to be covered if any part receives federal
funding -~- opens the way for the first time for nonfunded ac-
tivity of & state agency in northern Californla, for exsmple,
to be subject to federal compliance reviews because of some
other, unknown and wholly unrelated, funded sctivity of that
game state agency that {s golng on in southern California.
In short, undar the bill, receipt of funds by one program op-
erated by a departwment of & state in one area of the state
would bring the Federal Govermment's resgulatory powsy to bear
on ecompletely unrelsted, and nonfunded, operstions in & dis-
tant part of the state or locality. &z a conseguence, those
who operate their activities without federal funding would be
suwject to poseidbly unfari{lisr or unknown reguletions and
~regu.‘tators despite the fact thet they have no knowledge, con-
trol, or influence over those other persons {in the department
who chose to receive fedsral funds, Thie, agein, can hardly

be called & "restoration® of pre-Grove City civil rights

coverage,

The same can be said with respect to the portion of
H.R. 700 ?imed directly at educational institutions. The bill
here defines a program or activity #s "a university or system
of higher education.® This necessarily results in far broader

coverasge than aqythin§ contanpleced undey Title IX or the
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cther crosg~cutting statutes prior to Orove Clty. Never has

the Department of Education eought Title IX sseurances of
capliance from entire systems of higher education, such s
the Univereity of Celifornis ayatem) rather, it has sought and
obtained such documentation only from each uﬁit within the
gystem that recelves funding, such as U.C.L.A. Horeover,
within each university or campus, federal financial assistance
to the law school, for example, has heretofore not bsen inter-
preted to tfiqqer coveraje of other adminietratively separate
units, such as the medical school, or the school of under-
graduage stulies. 3/ H.R, 700 appears to change all that.
Aleo, from all sppesrances, H.R. 700 changes coverage
of parochial schoole, bringing them for the first time within
resch of Title IX as & result of including "other school sye=~
tars® within the multi-definitional description of program
or activity. Since there are no guelifiers (such as exist
under current statutes) the receipt of federal funds by a
single Cathollic school in Chicago would presumably bring
all Cafhelic schools in the entire Archdiocese undsr the

Federal Government's watchful eye.

37 The current statutory definition of *educational institu-
tion" in Title uses was the phrase “administratively separate
unit" as the institutional breskpoint. This phrase has heen
defined more precisely in agency regulationg to depend on a
school's sdmission’s policy. Thue, each discrete and inde-
pendent admisslione program will generully identify the entity
as an "administratively separate unit.® Bee 34 C.F.R. 106.2(0).
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No less anbitious {8 the bill's sweeping treatment of
private organizatione as fitting within the new definition of
"program or activity.® Under B.,R. 700, 81l of the eperations
of & corporation, or partnership, or other private orgenizations
are covered 1f any of thelr parts are extended federal eid.
Thus, the blll would not just cover all the operations of a
privately-owned hospital 1f one part of the hospital recelved
funding -~ a primary goal of the bill's Benate sponscrs. Eae,
e.g., 131 Cong. Rec. 8-1312 (daily ed., Peb. 7, 1985) (remarks
of €en. Durenberger). It would cover all the operations of
the corporation 28 well, whether or not related to the de-
livery of health services., Thie stands in stark contrast

with pre-Grove City law, when privete anterprise wag free

from federal intrusion or interference except to the extent
of its funded programe and activities.

Even 8o, I have yet to reach the outer limits of the
regulatory net cast w H.R., 700. For, in the finsl suwsection
defining programs or sctivities, the bill utilizes the
vaguest of catchall lenguage toc sweep within {ts coverage
"any other entity determined {to be covered) in & manner con-
sistent with coverage provided with respect to entities de~
scribed in [the preceding three] paragraphs.® I will readily
admit to confusion as to the ;ntsndod meaning of the phrase
*in a manner consistent with.® 1Is the Mom-and-Pop grocery
store that recelves food starps from customers {n psyment for

produce to be regerded ss covered "in & manper consistent with®



the coverage of a8 Grove City College that recelives student
tuition payments that are comprised, a2t lesst in part, of
federal loans? Are farmers and ranchers who recelve federal
price supports or crop {nsurances subsidies or disaster loans to
be regarded ae covered "{in a manner consistent with" the coverage
of a private corporation that receives a dollar of federal £fi-
nanclal sesistance? Is a transferee of federal funds from the
initisl recipient to be covered "i{n & manner consistent with"
the coverage of a state agency that receivee & transfer of fed-
eral funde from another department or office of the state? No
exempti{ons are written into the proposad legislation for ulti-
mate beneficiaries.

In each of the shove examples, monies disbursed by the
Federal Government ultimately £ind thelr way into the coffers
of the "other entity,” either directly or indirectly, and
H.R. 700 indicates that no matter how large or smell the fed-
eral asslstance, how long or fleetingly it remains with the
'entiiy, or hew far removed in the chain of distribution,
coverage attaches. Indeed, on the understanding of B.R, 700
28 providing for eystemwide coverage of higher education “sys~-
tems” once a federal dollsr is received by any component of
that syastem, there is reason for concern by members of trade
asgociatione, for example, that mld to the assocliation or one
of its members could lead to coverage of all other memberg “in

8 manner conplistent with” systemwide coveresge of higher edu-

= 13 =
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cation systere, Eimilarly vulﬁ@fgbla. it seens, ave gubsidi-
aries within & "corporate family,® bapk affilistes, and aven
independent contractors -- all of which by enalogy can (without
ever actually receiving federal funds or knowing others with
whon they are Soing buesiness are federslly funded to some ex~
tent) come under the coverage of H.R. 700, as part of & “sys-
tem" (i.e., another entity covered "in a manner consistent
with® coverage of a nonfunded component of a higher education
gystem),

One other bit of confusion is introduced by the catchall
reference to "any other entity." Presurably, once the entity
{8 tergeted as & recipient, it ies subject to the same federal
oversight of "all operations™ of its husiness and other asctivi=-
ties, no matter how widely divergent or broadly dispersed they
may be, That is, st least, one likely way to read "inm a manner
consistent with" other coverage determinations under H.R. 700,

A final provision of the bill deserving comment is the
. fund termination provision. H.R. 700 would leave fund temmi-
nation intact as & remedy but would mske {t spplicable "to the

particular essistance which supports such noncomplliance® (empha-

sis added), This s yet another expansive change {in the name
of "restoration®”) the current law, which limits fund termination

*to the particular program, or part thereof, in which such non-

compliance has been so found." B8ee, e.g, 20 U.6.C, § 1682
(Title IX) (emphasis added). The effect of this amendment --

and intentionally so &8s I understand it -- would be to overturn

- 14 -



thet portion of North Haven Board of Education v. Bell, 456

U.B. 512 (1982), holding that the coverage and fund termination
provisione of Title IX are cotermipous,

There {s & curious srormaly crested by such an approach.
The more expensive H.R., 700 ie with respesct to {ts coverage
formula ~- reaching as it does 8l) programs, activities and
operstions of 8 college or university, state or local depart-
ment or agency, private corporation, or any other entity =-
the less meaningful the fund termi nation clauvse beccrmes, aven
as expanded to permit the cutoff of funde that "support” non-
corpliance, To put it another way, ae federal enforcement
authority {s stretched farther and farther beyond the actuazl
funded activity, to unrelated, revote activities of distant
affiliates, fund cutoff ig sirmply not &n svailable remedy.
tegielation crafted go that its most meaningful remedisl pro=
vision is all but read out of the statute because of an over-
ambitious end loosely defined coverage formula i, it would
geem, in need of much more than a little bit of fine tuning.
A&nd that ohservation, of course, goes beyond the more obvious
point that some more understandable definition of the phrase
*supports such noncarpliance” ig needed than & statement that
there must be & "specific nexus™ between the funding and the
discrimination {n order to justify fund termination. 131
Cong. Ree. £1307 (daily ed. Peb., 7, 1985) (remarke of Een.
Cranstonl. ‘

The pet offect of H.R, 700 is to sxpand drematically

the reach of the four cross~cutting entidiscrimination etatutes
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that are the focuse of the progoeed legislation., Coverage is
no longer to be tied to funded programs, Or even necessarily
to entities with funded progrers, but ip additicn is to he sx~=
panded in elsstic feshion to sny end all components of a higher
education system once one such component receives federal funds,
to any and all activities and functions of & state or local
deperiment or agency, wvheraver located, once a federal dollar
reachesg that department or agency, to all plants, divisions and
gales cutlets of 8 private corporation {f any sspect of the
corporation receives federal aid, and to any other entity in
its entirety (including all its parts and subparts) {f it or
any of {te affiliates are extended federasl financlial assistance
== gdirectly or indirectly, by transfer or othervisge,

Before Congress undertakes to make so massive a change
in existing federal civil righte enforcement under Title IX,
Title VI, Section 504 and the ADA, one would hope that it would

€iret campile 8 record of & demonstrated need to superimpose a

concomitantly expanding federal buresucracy over stete eand local
enforcanent of ficliale in the newly covered greas contemplated by
H.R. 700, Thus far, we have heard no articulated resson for

taking such drastic action other than the Grove City decision

and its supposed adverse impact on women's college athletic
programs. That problem, however, is wore than answered by the
Dole bill in the Benate, &nd does not reguire the wholly gra-
tuitous revamping of federasl enforcerent suthorlity that is

called for in the Civil Rights Restoration Act of 1985,
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forcarent suthority thst {8 celled for in the Civil Rights
Restoration Aet of 19B85.

Congress has indeed pmssed broad eivil rights legisla-
tion in the past to redress & demonstrated fai{lure on the part
of states end localities vigorously to prosecute discriminetion
on account of race, sex, religion, national origin or handlcap.
But in those cases, and they are faniliar to us 8ll =- the
Civil Rights Act of 1964, the Voting Rights Act of 1965, the
Falr Houging Act of 1968, the Rehahilitation Act of 1973 ==
the record was made that reguired protections were being denied
or simply left unattendad at the state znd local levels, By
contrast, we have nothing suggested In the debates underlying
legislation similar to H.R. 700 in the last session of Congress,
in the lengthy Presidential campaign of 1984, or in more recent
utterances promoting the present bill, that even hints at like
problemg in the civil rights arez today.

Rather, the impetus of H.R. 700 geams to be a purely
ideclogical one -~ j.e,, to use the excuse of overturning

Crove City as the vehicle for expanding to the fullest extent

possible the reach and role of the federal bureasucracy into
every facet of the public and private affairs of all aur
citizens. Nor has any cere been given to defining meaningful
parame tere for such 1cgislation. Instead, Congrese s being
asked in_H.R. 700 to codify, sight unseen, the staggering body
of admi nistrative and regulatory practices and interpretstions

that hae evolved throughout the Government agencles over the
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life of the four cross-cutting statutes. Even {f the nead

could be shown for so messive & fedaral takeover of civil rights
enforcarent sctivity, thers cartainly must he a more thoughtful
s&nd effective way to accomplish that result than the blanket
codi fication of these statutes' "prior administration.”

This seems particularly so {m current times when ex-
ceedingly large daficits understandahly raise concerns over
increased federal expenditures, WNo estimate has been offered
by the proponents of H.R. 700 of the costs involved in respon-
gibly implementing and administering legislation of this sort.
The limited federal resources available now for civil rights
enforcement are patently inasdaguate to perform even the most
rinimal regquirements of such legislation. Just to carry out
the increased paperwork and oversight responsibilities under
H.R:. 700 would likely reguire a8 doubling of OCR (Office of
Civil Righte) steffs in the various executive agencles., When
increased compliance revievs &nd the ineviteble deluge of
litigstion is also factored in, it s difficult to estimate
the full dimension of the staggering additional coste that
would inevitably be involwved.

If H.R., 700 cames with an expensive price tag, Congress
should focus on the costs every bit as much as the substance
of the bill., It ie a cruel hoax indeed to erect legislation
£illed with the promise of grestly expanded Federal civil
righte tﬁ%orcument and then provide no additional resources

to perform the enlarged task. No intereats are served by such



an approsch and mery hopeg will uvltimately be dashed. ODf
courss, 88 &, 272 reflects, the stated need to overturn Grove
City in order to protect against discrimination in educational
institutions can be effectively handled through meaningful
legislation thot roguiroo nowhere near the expenditure of
funds and enhancement of resources as will be demanded by
H.R. 700, Theat course addresses the concerns ralsed by the
Bupreme Court decision and insures thst, within our federalist
gystem, there will be no compromise of civil rights protections
or of the enforcement activity necessary to guarantee those
protections,

Thark you, Mr, Chalzman. That concludes my prepared

remarks and I would be happy to asnswer any guestions,
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Mr. Chairman, [ welcome Lhis opportunity to appesr before you and the
members of the Committess on Dducetion and Laber and Judiclary convensd
here for the purpose of considering Tegistation intended to nvercome the

effects of the Supreme Court's decisfon in Grove City v. Bell.

Within the Depariment of Education, the Office for Civil Rights (OCR)

is responsible for the administration and enforcement of those statutory
provisions which have been affected by the Grove City decision; Title VI
of the Civil Rights Act of 1964 which prohibits discrimination on account
of race, color or national origin; Title IX of the Education Amendsments
of 1972 which prohibits discrimination on account of sex; Section 504 of
the Rehabilitation Act of 1873 which prohibits discrimination on account
of handicap and the Age Discrimination Act of 1975. OCR must ensure that
¢fvil rights responsibilities enmbodied 1n those statutes are carried out
by over 16,000 elementary &nd secondary education agencies and 3,200
colleges and universities, thereby sssuring that 28 miliion students in
this country are efforded equal sccess to programs and activities receiving

Federal financtal assistance.

In the Grove City case, the Supreme Court unanimously held that Grove
City College, by virtue of its participation in the Basic Educational
Opportunity Grant (BEQG) program, is & recipient of Federal financieal
sssistance, and 1s therefore subject to Title 1X of the Education
Amendments of 1972, However, relying on the “program or activity®
language in the statute, the Court held that Title IX coverage triggered
by such Federal financial assistance extends only to the College's

financial gid office, and does not trigger brosder coverage.




Page 2 ~- Testimony of Harry M, Singleton

Beceuse this interpretation contrasted with the broader {nterpretation
applied by the Department of Education and {ts predecessor, the Department
of Health Educetion and Welfare, the direct result of this aspect of the
decision was to narrow OCR's jurisdiction. We would welcome &nd support
legislation which addresses that most disturbing feature of the Grove
City deciston, However, ft {s important that the approsch adepted to
achieve this result does not, at the g@maltime. ergate other unintended
results and unnecessary confusfon. Unfortunastely, several provisions

of HR. 700, as they would apply to educational {fmstitutions, ﬁﬁﬁéi&;/%he
possibility for & Federal jurisdiction which would be brozder than that

exercised pre-Grove City. A few examples would 11lustrate my point.

H.R. 700 would provide that the term "'program or activity' means all the
operations of--* the educstionel entities specified in the proposal, so
tong &s “any part® of those entities recetved Federal financial essistance
{Emphasts sdded). With reference to educeticnal entities -- unfversities
gnd school districts -- such & definition of “program or activity™ would
certainly creste Jurisdiction in p&#ﬁéaﬁs of "cperations” fn which OCR
would not have exercised Jurisdiction b&éed on interpretetions of the
term “program or sctivity” {n use pre-Grove City. For example, under
H.R, 700, fimancial assistance fiowing to only one "part” of & university
-= one department, building, college or graduste school -- would create
Jurisdiction in &1) departments, buildings, colleges and graduate

schools of that university wherever geographically Tocsted, &5 well as

fn non-gducational "operatiens® in which the university might be engaged

such as brosdcasting, rental of non-student housing or even thé management
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of 1ts endowment fund, In éeclar#a§ that 811 such operations of 2

eollege or unfversity, even those absolutely unrelated to educational
programming, are to be within the jurisdiction of the Federal govermment
yader such clecumstances, H.R, 700 goes well beyond 1ts announced purpose
of merely restoring that jurisdiction previously exercised. Similerly,
H.R. 700 creates the epportunity for an expanded jurisdiction with
referance to "all the operations" of other entities to which the Department
provides financial sssistance ~-- State education sgencies (SEAs), locs!
education asgencies &% well as other reciplents of financial sssistance
from this Department where only one part of the entity actuelly received

the 2ssistance.

The approack of K.R, 700 contrasts with that offered by 8. 272 which, as
fntroduced by Senstor Dole, offers the best possibility for ameliorating
ahe’effects of the Grove City decisfon without expanding Federal juris-
diction beyond that existing prior to the Court's &ction. S. 272 provides
that 1f Federal zid s sxtended to & educational program or sctivity at

an fnstitution, then 211 the institutton's educetional programs or sctivities
will be subject to the eivil rights laws. This simple approach would

respond to the Brove ity dectsfon by permitting (CR to ezercise jurisdiction
in 21! educational programs et 2 reciplient institution and would aot, at

the same time, reguire that jJurisdiction also be zsserted over certain
noneducational “"pperatisns® in which the Department has not traditionally

{nterfered,
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Since the Grove City decision over a year ago, OCR has meintained &

fine record of schievement in enforcing the law and accommodating the
Supreme Court's {nterpretation of the term “program or activity® which
appears 1n a1} four of the statutes OCR enforces. OCR has continued to
investigate cases, fssue findings, conduct negotfetions, reach settlements
when possible, &nd, when necessary, proceed to initiate enforcement
proceedings in order to bring sbout compliance with the elvil rights laws
for which ft 1s responsible. At the same time, in order to implement

the Supreme Court's deciston in Grove City, the Department 15 analyzing
its programs which disburse funds to determine whether or not & particular
type of assistance would be regarded as providing broad or more limited
jurisdiction. ¥While that process 1s continuing, 1t has &lready resulted
in written policy which addresses the scope of jurisdiction provided by
many of the grant programs administered by the Department of Education,
such as Chapters | &nd I] of the Education Consolidation &nd Improve-

ment Act,

As of Februsry 11, 1985 OCR had {dentified spproximately 63 cases in
which its jurisdiction had been curtailed by the Grave City decision.
Following the issuance of written policy, OCR confirmed the lack of
jurisdiction in five of those cases, while in six others OCR was able to
reestablish jurisdiction. Im 52 cases, mostly arising {n postsecondary
eontexts, OCR staff is gathering more date to apply the existing policy

or is ewaiting further written policy guidance.

Mr. Chairman, ! would be happy, at this time, to respond to questions

from you or members of the committees.

Thank you.
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OFFICE OF THE GENERAL COUNSEL ( Revised )

U. S. DEPARTHERT OF AGRICULTVURE B ——
Stetement of Daniel Dliver, Genersl Counsel
before the

Kouse Copmittee on Educstion and Labor
40d Judiciary

Mr. Chesirman, it is & plessure to present to this Committee the Departament
of Agriculture's views on H.R. 700 entitled the "Civil Rights Restorstion Act

of 1985."

The President and this Administrastion, &s you know, and everyone should
koow, is committed to the principles of mon-discrimination snd equal
op?ortunity. I will say no more about it, except that I concur hesrtily with

thre President's position on this matter.

H.R. 700 wes i{ntroduced in reaction to the Supreme Court's decision in the

Grove City case {Grove City College v. Bell, 104 5. Ct. 1211 (1984)). The

etated purpose of the bill is, ss 1 understand it, to reverse only & single
bholding of thet decision. The helding in question is that the law prohibiting
discriminetion on the basis of gender {Title iX of the Education Amendments of
1972) prohibits such discrimination omly in progrems or sctivities receiving

Federal fiunancial sssistance.

Some have said thst thet reading of the law {which I will cell the
"progrem-specific reading”) represents & "pew interpretstion’ of the

snti-discrimination laws., I should s4d that the lews prohibiting



2
discriminstion on the grounds of race, hendicap, end ege bave the same

provision,

I believe that the “"progrem-specific reading” of the lew is mot & pew
interpretation. Every United States court of appeals that has considered the
{gfue has adopted the program-specific resding -- every court, thst {s, except
the Third Circuit, in the Grove City case. And, of course, the Third Circuit

wag overruled by the Supreme Court.

But more importent for our purposes, Mr, Chairman, is the statutes' focus
on activities receiving Federsl finsncial assistence rather than on recipients
of that sssistsnce. This focus makes clear that these snti-discriminstion laws
are not concerned with the sctivities of the ultimate beneficiaries of Federal
féa&acicl sesintance, but with the activities of the groups end individusls
through which the government works to provide assistance to those ultimate

beneficleries.

By brosdly covering recipients of Feders]l sssistance in their entirety
H.R. 700 seems to change that focus. K.R. 700, in smending Title IX of the
Educstion Amendments of 1972, Section 504 of the Rehabilitestion Act of 1973,
the Age Discrimimstion Act of 1975, snd Title VI of the Civil Rights Act of
1964, would provide that the term "program or sctivity” seans all the
cperations of, among other things, "s coréoration, 8 partoezship, or other
privete organization" -- a definition thet would seem, by ite terms, to cover

such entities regardless of whether they are engeaged in providing assisfunce to

ulbimate Fvoo
A beneficiaries, or eme themselveg@¥the ultimste bepeficisries of, the Federal

o

4

eagsistance,
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& substential propovtion of the sppromimetely 2.2 million Amevicen farmers

., tonduct their fearming business as corporations, partnershipes, or other privete

orgsnizetions. If only one-half of them do 8o, over one million of them would
become subject to the enti-discrimination lews if H.R. 700 were enscted -- with

whatever paper work burdens that might be regquired.

How broad the term "other privste organizations" is meant to be cen only

be guessed at. Does it include a farmer farming with his spouse and children?

At sny rate; the provision including 8 corporation or & partnership within
the terms "program or sctivity" would seem to cover all the waye of farming.
thet come quickly to mind except farming as an unincorporsted imdividuel.

H.R. 700 would therefore work & very considersble chenge in the

&
éoti-discriminetion leswve.

B.R. 700 slsc provides that the term "program or activity" mesns ell the
eperations of "amy other entity determined in s manner consistent with the
coversge provided with respect te entities described in {the preceding
parsgraphs]." The scope of that definition is mot clear., Would s fermer who
operstes pot &s & borporation but as sn {ndividusl be considered an "entity"™?
If he is an "entity" within the mesning of the term in HE.R. 700, could be be an
“entity" "determined” under H.R. 700 to be included within the térmn "prograg
or activity"? (It is nét easy to determine the mesning of that sentence in

E.R. 700.)

In eddition, H.R, 700 would cover e corporstion, partnership or other

private orgenizstion "eny part of which is extended Federal fimencial




&
sssistance.” 1 sssume thet the term "extended” as wsed ip B.R. 700 is mesot to
imply not juet thet sseistance iv offered, but also thet {t i¢ sccepted., This
matter ought to de clarified. If & farmer who {8 & menber of & partnership
2lso farms in his individual cepecity, and in that {ndividusl ecapacity is
extended Federsl financial asssistance, {s the partnership to which he belongs a
Q}ftaerahip or other entity "any part of which is extended Federal fibancial
sssistance? Does & farmer who is a member of a cooperstive end who is
extended Federal fineocisl sssistence bring the other members of the

cooperative under the coverage of these statutes?

In sum, {t seems clear thet H.R. 700 would meke grest changes in the
coverage of the farming cosmunity by these statutes. Corporations end
?agtaershipn are explicitly covered by H.R. 700, Imdividual farmers might be
C@Qered. Thet wae certainly not the situstion prior to the Bupreme Court's
decision in the Grove City cese. Therefore, to the extent thaéithic bill is
mesnt only to return the law to some people's understanding of the status guo

sunte, it must be more carefully crafted in regard to America's farmers.
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May 20, 1985
Background on Filing of Stotts Motions in Chicago

Events: In cases to which we are a party involving the
Chicago Police Department and the Chicago Fire Department we
filed 1) memoranda in opposition to the continued use of
eligibility lists for police officer and firefighter compiled
from old examinations on the grounds that those examinations
discriminated unlawfully against blacks and were otherwise
tainted and 2) motions to modify decrees and orders in light of
Firefighters Local Union 1784 v. Stotts, 104 S.Ct. 2576 (1984)
by eliminating numerical ratios and other provisions which
grant preferences based on race, sex or national origin in
hiring and promotion. Our papers seek development of nondis-—
criminatory valid and racially neutral selection procedures for
hiring and promotion.

T. Factsze There are three suits brought by the United
States against Chicago concerning discriminatory employment
practices. One suit involves hiring and promotion in the
Police Department and was consolidated with a suit by private
plaintiffs. There are numerous parties and intervenors in the
Police Department case, which was hotly contested in the
district court and court of appeals and resulted in a decree
entered in 1976 which was modified on several occasions there-—
after. The present orders call for ratios based upon race, sex
and national origin both for entry level hiring and promotion.
There are two Fire Department cases brought by the United
States, both of which were settled by consent decrees. The
memoranda and the motion in the Police Department cases were
filed pursuant to a court imposed scheduled as was the memoran-
dum in the Fire Department case.

IT. Position of the United States: In each of the cases
the United States objects to the continued use of the present
eligibility lists for hiring because the lists were based upon
unlawful examinations, the discriminatory impact of which was
only partially offset by the hiring ratios; because the lists
are more than a year old and therefore within the”authority of
the City to take downr under state lawy because in. the fire-
department the list was further compromised by bribery favoring
whtiter candidates; and because givemrr the- discriminatory nature
of the: examinations, federal law:precludes their use inm rank
order, and the decisiom of the Supreme Court inm: Stotts:
precludes the use of race, sex and national origin as a basis
for selection. It is the paositiom of the United: States that
ordering hiring or promotiomr om-the: basis of race, sex or




national origin is beyond the authority of the district court,

and that the Supreme Court so ruled in the Stotts case.

III. Relationship To Administration Philosopky. The Administra-

tion position is that persons should not be hired or promoted
_because of their race, color, sex or national origin or on the
basis of discriminatory tests, but should be hired on the basis
of their abilities. The development and use of neutral
nondiscriminatory selection procedures is necessary to
effectuate that position. '

IV. Anticipated Criticism and Planned
Department of Justice Response

Criticisme The Department should not go around country
stirring up new racial disputes in cases that are already
settled. R

Response: These cases are far from settled. The memoranda
were filed in response to contested motions by other parties or
intervenors, seeking to require that old eligibility lists be
retained and used in the future; and the Stotts motion in the
police case was filed pursuant to the specific schedule fixed
by the judge in that case. Moreover, the Stotts motions were
closely connected with the issue raised in the contested
motions.

Criticisms: The Stotts program favors whites at the
expense of minorities.

Response: Our position in these cases refutes that conten-
tion. We are opposing continued use of the tests which unlaw-
fully discriminate against minorities; but we also seek to stop
ratios in hiring and promotion based upon race, sex and nation-—
al origin, so that persons can be hired and promoted on the
grounds of their ability to perform the job as measured by
neutral, valid tests.

Criticism: The courts have rejected our interpreta-—
tions of Stotts. ‘ S

Response: While some courts have ruled against our inter—
pretation of Stotts, the issue remains in litigation and has .
not yet come before the Supreme Court. We are:confidentr that . .
our position will be vindicated when the Supreme Court reaches
the issue. : RO BT '




V. Talking Points

- We are obliged to advise the courts of our interpre-
tation of binding Supreme Court precedent in dlsputed.cases to
which we are a party.

— ° The Justice Department will continue to strive to
enforce the rights of all Americans, regardless of race, sex,
or national origin.

° We continue to bring many suits on behalf of blacks,
hispanics and women to end discrimination against them. For
example, on March 25, 1985 we filed a suit against the Depart-
ment of Corrections of Massachusetts to end discrimination in
hiring and promotion, and assignment against women by that
State Agency.




THE FUTURE, OF GOALS - TIMETABLES AND QUOTAS

Three celebrated authors who tried their hand at predicting
the shape of future societies obtained very mixed results. The
novels of two, George Orwell's 1984 and Aldous Huxley's Brave New
World are well known., A short-story by the third, Kurt Vonnegut's
"Harrison Bergeron"™ has yet to receive the attention it deserves,
Perhaps this lack of attention 1is due to its title, which gives
potential readers no clue as to its subject. More likely, however,
it is due to the treatment of its subject, eivil rights, and for
this reason it is instructive.

1984 nhas come and gone. And, although most of the technology
Orwell envisioned now exists, in spite of the Politburo's best
efforts, his stark vision of the future in Soviet Russia has yet
to be fully realized,

Meanwhile in the West, widespread acceptance of sSuch practices
as in-vitro fertilization, the production of ¢test tube babies;
substance abuse by all segments of society; and the breakdown of
the traditional family structure, caused in large measure by the
liberal policies of welfare-state governments, unfortunately, have
combined to make Brave New World less a prediction of the future
than a description of the present, R

In the seven short pages of "Harrison Bergeron", Vonnegut
paints a grim picture of life in 218t century America -- a country
apparently gone mad in its quest for equality. The effect of this
portrait is intensified by the realization that like Huxley's vision
of the future, Vonnegut's future could soon become our present, To
prevent this from occurring, we must act quickly and decisively to
return to the historical puposes of the c¢ivil rights laws -and
amendments to the constitution: To end discrimination and to provide
equal opportunity for all Americans. If we do not, what might
Wwe expect:

The year was 2081, and everybody was finally
equal. They weren't only equal before God

and the law. They were equal every which way.
Nobody was smarter than anybody else., Nobody
was stronger or quicker than anybody else.

All this equality was due to the 211th, 212¢th,
and 213th Amendments to the Constitution, and
to the unceasing vigilence of agents of the
United States Handicapper General.

This passage, written a year before the passage of the Civil
Rights Acts of 1964 and long before their widespread abuse, earns
Vonnegut high marks for prescience and cynicism.
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For almost a decade, federal regulators and their allies
in the eivil rights industry, like agents of the imaginary
"Handicapper General", have pushed many affirmative action concepts
beyond their logical, legal, and moral limits. Some of these
actions undoubtedly were the result of inadvertance or inattention
on the part of those taking them, Other actions, like the recent
statement of two holdover Commissioners of the U.,S,. Commission on
Civil Rights, are the product of a type of thinking most Americans
consider antithetical to our values. Their statement that the
"Civil Rights laws were not passed to give civil rights protection
to all Americans, as the majority of this Commission seems to

believe." is not merely incorrect, but also serves to confuse and
inflame,

Inattention and inadvertance are far easier to accept, Believe
me, I know,. In 1982 I felt that quotas were an extraordinary
remedy which should not be routinely sought, At that time, I
had little formal background in c¢ivil rights law and had not often
thought about, much less guestioned, the prevailing popular notions
about remedies. After two and one half years on the Equal Employment
Opportunity Commission, some background, and much thought, I know
that quotas are an extra-legal remedy which never should be sought.
Other remedies merit similar scrutiny.

What often surprises and saddens me is the amount of time
and energy people put into trying to understand the nuances of
some of the arguments in favor of formula-type remedies, Arguments
that in contexts other than c¢ivil rights would be rejected out
of hand as specious. Arguments that we now find out were often
disingenuously made. The arguments supporting goals and timetables
are a case in point.

Goals and timetables people are told, and many uneritically
repeat, "Are like managing by objectives"™ or are simply "The way
that business does  business", For reasons like these, it is
argued that goals and timetables are innocuous and benign. Nonsense!
They are nothing of the kind. A quota by any other name is just as
Wwrong; not to mention discriminatory.

If you question equating goals and timetables with quotas,
just ask any proponent of formula-type relief. That's how I was
first apprised that such distinctions simply do not exist, Better
still, just think about it. The arguments distinguishing goals
from gquotas fail to withstand even minimal scrutiny.
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I am not sure that it 1is fair to suggest that it is but
a stone's throw from formula-type relief to the America of
"Harrison Bergeron". Goals and timetables as well as quotas
may not inexorably lead to the type of body restraints and mind
control devices that Vonnegut envisioned to make all Americans
equal in the year 2081, It is vundeniable, however, .that +to
dchieve his vision, the concept that some people must be placed
at a disadvantage in order to make everybody equal is a necessary
predicate.  That is the danger which must be avoided.

What is important, is that we continue to make progress in
the area of . e¢ivil rights. This c¢an and must be done fairly,
Wwithout according special preferences to some or resorting to
other extra-legal means. To do so, we first must be mindful of
the primacy of individual rights in our constitutional and
statutory schemes. We also must accept the fact that as we are
endowed with dissimilar abilities and talents, so too will we
achieve different results. This has been the guiding principle
behind the Reagan Administration's battle against diserimination.

There is perhaps no better summary of the Reagan Admin-
istration position on c¢ivil rights than can be found 1in an
unfamiliar, and often unfriendly, soure: the editorial pages of
the Washington Post. Its February 27th editorial,"Civil Rights
for Some Only?", is a vindication of the position espoused by
Administration spokesmen, most notable among them Chairmen Clarence
Thomas of the U.S. Equal  Employment Opportunity Commission,
Clarence Pendleton of the U.,S. Commission on Civil Rights, and
Assistant Attorney General William Bradford Reynolds. It bears
repetition here because it provides the satisfaction one can only
derive from  watching a heretic recant or a heathen convert.

Civil rights leaders for 120 years have sought
to guarantee equal treatment for all citizens,
not special rights for some only. For a time,
public attention has properly been given to

the needs of some groups because they have
suffered discrimination for so long. ~But this
does not diminish, and should not infringe upon,
the rights guaranteed to others. It demeans the
statutes at issue to regard them as mere compen-
satory laws or programs for preferential treatment.
They are the affirmation of fundemental rights
and values shared by all Americans and belonging
to each.



T

Views like the foregoing, which have shaped the civil rights
policies of the Reagan Administration, guarantee that Vonnegut's
America will never come to pass. We will permit no person or
group to be denied their rights or hindered in the attainment
of their potential, while others are favored

protection. The days when discrimination as a conscious and
explicit component of government policy, fortunately, are over.
The country will certainly be better off for this.

in the guise of



