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THE WHITE HOUSE 

WASHJNGTON 

August 29, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERT~ 
SUBJECT: Draft DOD Report on S. 2568 

The Civil Rights Act of 1984 

OMB has asked for comments by close of business today on a 
draft Defense Department report on S. 2568, the "Civil 
Rights Act of 1984." You will recall that S. 2568 is 
portrayed by its supporters as designed to overturn the 
Grove City decision, although in fact it would do much more. 
The draft Defense report declines to express a view on the 
need for the legislation. Consistent with prior agency 
reports, however, the Defense report does note that the bill 
would impose vast new burdens on Federal agencies administering 
grant or loan programs. In particular, Defense objects to 
the need to ensure non-discrimination at every organizational 
subunit of a grant or loan recipient, no matter how removed 
from the defense-related activity receiving Defense Depart
ment funds. Defense also notes that it would be troublesome 
to permit Defense funding (to, for example, a state national 
guard unit) to be terminated because of unrelated discrimina
tion elsewhere (for example, at a state university). 

I have reviewed the draft report and have no objections. 

Attachment 



THE: WHITE: HOUSE: 

WASHINGTON 

August 29, 1984 

MEMORANDUM FOR BRANDEN BLUM 
LEGISLATIVE ATTORNEY 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMENT AND BUDGET 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Draft DOD Report on S. 2568 
The Civil Rights Act of 1984 

Counsel's Office has reviewed the above-referenced draft 
report, and finds no objection to it from a legal perspective. 

FFF:JGR:aea 8/28/84 
cc: FFFielding/JGRoberts/Subj/Chron 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MA.NAGEMENT AND BUDGET 
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J. Svahn B. \"bite Take necessary action 
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N. Risque Approval or signature 

JAicconi Comment 
VF. Fielding 

K. Cribb Prepare reply 

s. Galebach Discuss with me 
L. Versta.ndig 

N. Sweeney For your information 

R. Ibward See remarks below 

FROM Branden Blum~ DATE 8/24/84 

REMARKS 

Draft n=partrrent of n=fense report on S. 2568, 
the Civil Rights Act of 1984 

In the attached draft rep:::>rt, n=fense indicates that 
arrbigu:ms provisions oontained in s. 2568 will likely 
cause significant administrative and enforcerrent 
problems. Please review the draft rep:::>rt and pro
vide me with any changes by wednesday, 8/29. (Copies 
have been forwarded to Justice and :Education.) 
Markup by the Sena.te labor and Hurran Resources 
Comnittee is scheduled for 9/12/84. 
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 

WASHINGTON. 0.C. 20301 

_onorable Orrin G. Hatch 
Chairman, Committee on Labor and 

Human Resources 
United States Senate 
Washington, D. c. 20510 

Dear Mr. Chairman: 

This is in response to your request for the views of the 
Department of Defense on S. 2568, 98th Congress, a bill, "To 
clarify the application of Title IX of the Education Amendments 
of 1972, section 504 of the Rehabilitation Act of 1973 the Age 
Discrimination Act of 1975, and title VI of the Civil Rights Act 
of 1964," also known as "The Civil Rights Act of 1984." 

The Department of Defense has no express view as to the 
necessity of the proposed legislation. However, the Department 
of Defense does have concerns about the wording of the present 
proposal. Definitions of the terms •recipient• and •assistance 
which supports" are unnecessarily vague and ambiguous and if 
unmodified will likely result in significant administrative and 
enforcement problems for funding agencies. 

The proposed legislation appears to impose the 
• nondiscrimination requirements of the four statutes to be amended 

upon an entire state, 9punty, or municipal government if only one 
program of one organizational subunit receives Federal funds. 
This would mean, in turn, that if discrimination were found in 
one program of one organizational subunit, all Federal funds to 
the entire state, county, or municipal government could be 
terminated. 

The Department of Defense is concerned that its funding of 
research and development projects at colleges and universities, 
some of which are related to national security issues, or its 
funding of state military departments (e.g., the National Guard), 
units of which currently perform vital defense missions on an 
active duty basis, would be jeopardized by a finding of 
discrimination in a totally unrelated Federal assistance program 
of another agency. This would be particularly burdensome if the 
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Department of Defense funded programs were known to be in' 
compliance with the nondiscrimination statut~s. Even if the term 
•recipient"was limited to mean the specific instituation 
recieving the assistance Ci.e., college or university in lieu of 
the entire state or local government), the Department of Defense 
is concerned that its funding of research and development 
projects, perhaps even its funding of Reserve Officer Training 
Corps programs, could be adversely impacted by a discrimination 
finding in another program or subunit of the institution in 
question. 

~~k 
The four civil rights statutes to be~nded by the proposed 

legislation currently require funding Fede al agencies to 
determine the compliance status of their rogram recipients. 
If the term "recipient" is redefined to ~menc!l the entire state, 
county, or municipal government, this will require funding 
agencies to assess compliance in areas in which they have no 
expertise. In addition, funding agencies would be required to 
inerease significantly the size of their compliance staffs and 
their enforcement budgets in order to assess the compliance 
status of entire institutions or governmental bodies. Further, 
since recipients often receive funds from more than one Federal 
agency, overlapping, duplicative compliance reviews by agencies 
will result. 

The Department of Defense, therefore, recommends that the 
proposed legislation be amended to accomplish the following: 

~ Limit the definition of •recipient• to the program 
or activity actually re~eiving Federal funds, or, at most, to the 
specific institution receiving the funds. 

Limit fund termination to the program or activity in 
which discrimination is identified. If this cannot be done, 
include a provision which permits funding agencies to exempt 
termination of some or all funding for reasons of national 
security. 

Correct the overlapping of Federal agency 
jurisdictions for determining compliance by limiting agency 
responsibilities for compliance activities or be centralizing 
compliance and enforcement activities for all agencies into one. 
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The Off ice of Management and Budget advises that, from the 
standpoint of the Administration's program, there is no objection 
to the presentation of this report for the cpnsideration of the 
Committee. 

Sincerely, 

Chapman B. Cox 
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TO: 

FROM: 

TO: Brandon Blum 
395-3454 

FROM: John Thomas 

THE WHITE HOUSE 

WASHINGTON 

FRED F. FIELDING 

Attorney Advisor 
Department of Justice 
633-3916 

I 

COUNSEL TO THE PRESIDENT 
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DRAFT 

Mr. Chainnan and Membf!rs of thjs Joint Committee, I 

appreciatf! the invitation to appear beforf! you at these 

hearings and we lcOIT1e this opportunity to present the views of 

the Department of Justice on the legislative proposal before 

you intended to address the Supreroe Court's decision in the 

Grove City case. 

It is, I think, a measure of our times, and a clear 

reflection of the progress made over the past twenty years, 

that we can come together today to discuss a new civil rights 

bill, voicing either support or opposition as the case may 

be, confident that we all share the same degree of revulsion 

for acts and practices of discrimination against any person 

on account of race, color, nation al origin, re>l igi on, sex, 

age, or handicap. The legislative framework that Congress 

has constructed over the past two decades has provided the 

Executive and Judicial branches with the essential tools they 

needed to wage a winning war against these most invidious 

for:rns of bias and prejudice. While that war is admittedly 

not yet won, civil rights enforcffilent activity has indeed 

brought us to the brink of victory with, I am proud to 

say, as impressive strides made in the past four years as in 

any other administration. 

But I am not here this afternoon to detail the Justice 

Department's remarkable record since 1981 of civil rights' 

enforcement on behalf of all Americans victimized by discrim-
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inatory conduct. That is for another day. Today I want to 

speak to H.R. 700, which carries the title "The Civil Rights 

Restoration Act of 1~85." That bill revives a debate a 

much needed debate, I might add -- that was regrettably 

truncated last year in the House, and received only belated 

attention in the Senate before adjournment. The provocation 

for the legislation is the Supreme Court's Grove City decision 

of a 1 i ttl e more than a year ago. !./ As we all know, the 

Court was called upon in that case to interpret the reach of 

Title IX of the Education Aroendrrents of 1972, 20 u.s.c. 1681 

et~·· which prohibits sex discrimination in any "education 

progran or activity" that receives federal financial assistance. 

It is enough for these purposes to focus on the Court's 

principal holdings in Grove City. First, the Court found 

that federal aid to students enrolled at Grove City College 

was sufficient to trigger Title IX coverage of the school, 

even though Grove City received no federal funds directly. 

That coverage, however, the Court held, pertained only to the 

education program or activity identified with the funding 

in that case, the student financial aid office. 

The Grove City decision surprisingly touched off an 

avalanche of criticisn. I say "surprisingly" because thP

prograromatic interpretation announced by the Supreme Court 

.!../ Grove City College v. Bell, 104 S.Ct. 1211 (1984). 

- 2 -
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was precisely what Congress intended a.t the time of Title 

IX's enactment some 13 years ago, as the legislative debates 

at that time make clear -- and is wholly consistent with the 

manner in which the lower federal courts had been reading 

that and similar statutes for years. ~/ Nonetheless, many 

reached to overstate the Grove City decision, representing 

its progran-specific holding to be a narrc:Ming of Title IX 

coverage, and in turn the coverage under Title VI, Section 

504 and the Age Discrimination Act. Accordingly, legislation 

was introduced ostensinly aimed only at overturning the pro-

gra-n-s peci fie holding of Grove City, but in reality setting 

forth a much more ambitious agenda. That effort having 

faltered in the 98th Congress, we are back today to examine 

the new proposal introduced at the beginning of this legis-

lative session as H.R. 700 -- portrayed once again by many 

as a Grove City bill. 

One thing that can, and should, be said at the very 

outset about H.R. 700 is that it is not a proper description 

of it to call the bill "Grove City legislation." If the Supreme 

'.?:./ ~, Hillsdale College v. Department of Health, Education 
and Welfare, 696 F.2d 418 (6th Cir. 1982), vacated and remanded, 
52 U.S.L.W. 3700 (U.S. March 26, 1984) in light of Grove City 
College v. Bell, 104 S. Ct. 1211 (1984): Rice v. President & 
Fellows of Harvard College, 663 F .2d 336 (1st Cir. 1981), cert. 
denied, 456 u.s. 928 (1982); University of Richmond v. Bell, 
543 F. Supp. 321 (E.D. Va. 1982); Othen v. Ann Arbor School 
Board, 507 F. Supp. 1376 (E.D. Mich. 1982), aff'd 699 F.2d 309 
(6th Cir. 1983). 

- 3 -
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Court's progranrratic interpretation of Title IX is, indeed, a 

source of discomfort to the current Members of Congress, and a 

consensus exists in both Houses to overturn that feature of 

Grove City by providing through a statutory amendment inst i

tutionwide coverage of colleges and universities, the correct 

way to accomplish that is through a bill likes. 272, intro

duced hy Senator Dole in the Senate and fully supported by the 

President. 

s. 272 provides simply that, if federal aid is extended 

to any of a college's or university's educational programs or 

activitjes, then all of that college's or university's educa

tional programs and activities will be subject to Title IX's 

prohibition against sex discrimination. Accordingly, women's 

college athletic programs -- which were portrayed in last 

year's hearings as the "big loser" as a result of Grove City 

would under this formulation receive the full benefit of Title 

IX's protections. The Dole bill goes even farther. In an 

effort to alleviate possible concern that our students could 

be deprived by other foms of cHscrimi nation from enjoying equal 

education opportunities, s. 272 amends the three similarly-worded, 

cross-cutting civil rights statutes -- Title VI of the Civil 

Rights Act of 1964 (race, color, and national origin), Section 

504 of the Rehabilitation Act of 1973 (handicap) and The Age 

Discrimination Act of 1978 (age) to ensure that, as applied 

to education institutions, coverage upon receipt of any federal 

funds will be institutionwide, not program-specific. 

- 4 -
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The legislation I have just described is fully responsive 

to the Grove City decision. It assigns to Title IX the broad 

coverage demanded by some immediately follcming the Supreme 

Court's ruling and certainly removes any spectre that women's 

athlP-tics (or any other education program) wi 11 be unprotPcted 

against sex discrimination -- or, indeed, against other forms 

of unlawful discrimination. Moreover, the Dole bill states 

explicitly that, as to the application of all four cross-cutting 

civi 1 rights statutes outside the educational environment of 

schools, colleges and universities, their coverage is to re-

main as broad as it always has been, uninfluenced one way or 

the other by the Supreme Court's interpretation of Title IX 

in Grove City. l/ 

H.R. 700 goes heyond -- far beyond -- the Title IX 

concerns raised by Grove City and the comprehensive legisla

tive answer to that decision provided in S. 272. As with its 

counterpart in the Senate (S. 431), H.R. 700 moves the debate 

to a much larger arena, one that is no longer SP.riously in-

terested in Grove City or Title IX, but has as its wider focus 

civil rights enforcement generally and the proper role to be 

played by the Federal Government. Let there be no mistake 

about it, the so-called "Ci vi 1 Rights Restoration Act of 1985" 

3/ Reference is also made ins. 273 to North Haven Board of 
Education v. Bell, 456 U.S. 512 (1982), as another Supreme 
Court decisiorlC'Onstruing Title IX as progrctl'lmatic in scope 
that should not influence future court interpretations of 
these laws. 

- 5 -
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adopts for the first time a uniqueJy ·expansive view of federal 

enforcement authority in the field of civil rights. Nothing 

ahoot the hill even hints at a "restoration." Instead, H.R. 

700 uses the extension of a federal dollar as the excuse for 

opening virtually every entity in this country public ana 

private -- to federal supervision, regulation, intervention, 

intrusion and oversight. Massive rureaucratic paperwork, 

onerous administrative reporting requireJrents, disruptive 

agency canpliance reviews, all will becoroe a regular feature 

of a dollar's worth of federal assistance. 

It is no small irony that, on the heels of two elec

tions where the citizens of this Nation voted overwhelmingly 

to reduce federal intrusion and interference in our daily 

lives -- and to return to the states a suhstantial measure of 

authority that is constitutionally theirs rut has been wrested 

away over the years by an overzealous federal bureaucracy -

this Joint Committee is nCM considering one of the most far

reaching legislative efforts in memory to stretch the tenacles 

of the Federal Government to every crevice of public and 

private sector activity. 

Therein lies the real debate over H.R. 700. We are 

not with this remarkably expansive bill embroiled in a dispute 

with the Suprfmle Court over its interpretation of Title IX, 

but rather are confronted with the most fundaJrental of issues 

in our federalist system of goverrnnent. The proposed legis-

- 6 -
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1 at ion is premised on the philosophy that it is the Federal 

Government alone that can and should be trusted with enforce

ment authority in civil rights matters and thus it seeks a 

transfer virtually all power in this area to the federal bureau

cracy. Juxtaposed on the other side of the debate are those 

of us who continue to believe that the role of the Federal Gov

ernment in this and other areas is, under our Constitution, a 

limited one that cannot properly preempt the role of state and 

local authorities without a strong showing of need. Here, the 

pretense for "need" is Grove City. Yet, H.R. 700's response 

to that "Title IX-only" ruling can properly be likened to the 

proverbial "killing of a gnat with an elephant gun." Some of 

the more obvious consequences are worth highlighting. 

H.F. 700 starts with the hold statement of an intent "to 

restore the prior consistent and longstanding Executive branch 

interpretation and broad, institutionwide application of those 

laws [Title IX, Title VI, Section 504 and the Age Discrimina

tion Act] as previously administered." I am supremely con

fident, Mr. Chainnan, that no cohesive, coherent comprehen

sible explanation of the meaning of that sentence is avail

able. The prior "executive branch interpretation" of the 

statutes in question is not found in a single agency, but in 

fact resides in those 28 executive agencies of the Federal 

Government extending federal financial assistance. Their 

respective interpretations of these statutes have not only 

- 7 -



DRAFT 
not been internally "consistent," they have not been "consis

tent" from one agPncy to anothert :moreover, few agency pronounce

ments can boast of being "longstanding." The same can be said 

for the various agency "applications" of the four civil rights 

laws: While the descriptive modifier "broad, institutionwide" 

probably fits some misguided administrative action in some 

agencies, those instances mark. the exception rather than the 

rule. See,~' 34 C.F.R. § 100.4(d)(2); 45 C.F.R. § 80.4(d)(2}. 

The Cornrni ttee can, I suppose, fill this record with 

different witnesses' conflicting understandings of the manner 

in which select agencies may or may not have "previously ad

ministered" these laws. It is, nonetheless, a ~ost imperfect 

legislative technique for Congress to offer vague and ill-

defined legislation that, by its terms, is intended to codify 

an amorphous body of prior regulatory and administrative 

activity -- whatever it may be and no matter how unfaithful 

it was to the legislation itself. Civil rights enforcement 

will be poorly served if that is what ultimately emerges as 

the law, embroiling courts and litigants alike in endless con

troversies over which agency practice, of the many divergent 

ones fran which to choose, Congress really intended to 

codify -- a aimless exercise for the most part since H.R. 

700 gives no clue of how to sort through the labyrinth of 

"executive branch interpretation and ••• application of • 

laws that- H. R. 7 00 would codify by wholesale incorporation. 

- 8 -
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If, as some have SU'J ge sted, the essential thrust of 

the proposed bill is simply to give expansive coverage to the 

cross-cutting statutes, so that all disputes are to he resolved 

in favor of enlarging (not contracting) the reach of Title IX, 

Title VI, Section 504 and the ADA, prohJems do not go away. 

H.R. 700 is being advertised in much narrower terms as a civil 

rights restoration me asure1 yet much of its J anguage goes we 11 

heyond "restoring" coverage to pre-Grove City understandings 

of the laws. Take, for example, the new definition of the 

term "prograro or activity" to include "all the operations" 

of an entity "any part of which is extended Federal financial 

assistance." At its most expansive, Title IX in its current 

fonn pertains only to "education programs or activities." 

The proposed new language can nonetheless properly be read as 

adroitly avoiding the modifier "education," and thus raising 

for the first time the spectre of Title IX coverage of non

educational prograns and activities. Whatever else might be 

said about this proposed amendment, it plainly is not in any 

sense "restorational." 

Nor do the four subsections to the definition of "pro

gram or activity" -- that undertake to describe coverage in 

tenns of types of "entitites" -- harken back to pre-Grove City 

law in any meaningful or consistent fashion. Rather, the 

language is, for the most part, imprecise and open-ended 

(perhaps intentionally so), leaving vulnerable to federal 

regulation and oversight a variety of institutions, programs, 

ano probably even individuals which Congress had previously 

- 9 -
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chosen to lPave free from the b..trden of federal regulatory 

control. 

Thus, the reference in H.F. 700 to "a department or 

agency of a state or of a local government" -- all the opera

tions of which are to be covered if any part receives federal 

funding -- opens the way for the first time for nonfunded ac

tivity of a state agency in northern California, for example, 

to be subject to federal compliance reviews because of some 

other, unkncwn and wholly unrelated, funded activity of that 

same state agency that is going on in southern California. 

Iri short, under the bill, receipt of funds by one program op

erated by a department of a state in one area of the state 

would bring the Federal Government's regulatory power to bear 

on completely unrelated, and nonfunded, operations in a dis

tant part of the state or locality. As a consequence, those 

who operate their activities without federal funding would be 

subject to possibly unfamiliar or unkncwn regulations and 

regulators despite the fact that they have no knowledge, con

trol, or influence over those other persons in the department 

who chose to receive federal funds. This, again, can hardly 

bE'l called a "restoration" of pre-Grove City c ivi 1 rights 

coverage. 

The same can be said with respect to the portion of 

H.R. 700 aimed directly at educational institutions. The bill 

here defines a progran or activity as "a university or system 

of higher education." This necessarily results in far broader 

coverage than anything contemplated under Title IX or the 

- 10 -
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other cross-cutting statutes prior to Grove City. Never has 

the Department of Education sought Title IX assurances of 

canpliance from entire systems of higher education, such as 

the University of California system: rather, it has sought and 

obtained such documentation only from each unit within the 

system that receives funding, such as U.C.L.A. Moreover, 

within each university or campus, federal financial assistance 

to the law school, for example, has heretofore not been inter-

pret.ed to trigger coverage of other administratively separate 

units, such as the medical school, or the school of under-

graduage studies. 1/ H.R. 700 appears to change all that. 

Also, from all appearances, H.R. 700 changes coverage 

of parochial schools, bringing them for the first time within 

reach of Title IX as a result of including "other school sys-

tans" within the multi-definitional description of program 

or activity. Since there are no qualifiers (such as exist 

under current statutes) the receipt of federal funds by a 

single Catholic school in Chicago would presumably bring 

all Catholic schools in the entire Archdiocese under the 

Federal Government's watchful eye. 

3/ The current statutory definition of "educational institu
tion" in Title uses was the phrase "administratively separate 
unit" as the institutional breakpoint. This phrase has been 
defined more precisely in agency regulations to depend on a 
school's admission's policy. Thus, each discrete and inde
pendent admissions program will generally identify the entity 
as an "administratively separate unit." See 34 C.F.R. 106.2(0). 

- 11 -
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No less ambitious is the bill's sweeping treatment of 

private organizations as fitting within the new definition of 

"progran or activity." Under H.R. 700, all of the operations 

of a corporation, or partnership, or other private organizations 

are covered if any of their parts are extended federal aid. 

Thus, the bill would not just cover all the operations of a 

privately-owned hospital if one part of the hospital received 

funding -- a primary goal of the bill's Senate sponsors. See, 

~' 131 Cong. Rec. S-1312 (daily ed. Feb. 7, 1985) (re.marks 

of Sen. Durenberger). It would cover all the operations of 

the corporation as well, whether or not related to the de

livery of health services. This stands in stark contrast 

with pre-Grove City law, when private enterprise was free 

from federal intrusion or interference except to the extent 

of its funden programs and activities. 

Even so, I have yet to reach the outer limits of the 

regulatory net cast by H.R. 700. For, in the final subsection 

defining programs or activities, the bill utilizes the 

vaguest of catchall language to sweep within its coverage 

"any other entity determined [to be covered] in a Jl'lanner con-

s is tent with coverage provided with respect to entities de

scribed in [the preceding three] paragraphs." I will readily 

admit to confusion as to the intended :meaning of the phrase 

"in a manner consistent with." Is the Mo:m-and-Pop grocery 

store that receives food stamps from customers in payment for 

produce to be regarded as covered "in a manner consistent with" 

- 12 -
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the coverage of a Grove City College that receives student 

tuition payments that are comprisen, at least in part, of 

federal loans? Are f arrne rs and ranchers who receive federal 

price supports or crop insurance subsidies or disaster loans to 

be regarded as cove red "in a manner cons is tent with" the cove rage 

of a private corporation that receives a dollar of federal fi

nancial assistance? Is a transferee of federal funds from the 

initial recipient to be covered "in a manner consistent with" 

the coverage of a state agency that receives a transfer of fed

eral funds from another department or off ice of the state? No 

exemptions are written into the proposed legislation for ulti

mate beneficiaries. 

In each of the above examples, monies disbursed by the 

Federal Government ultimately find their way into the coffers 

of the "other entity," either directly or indirectly, and 

H.R. 700 indicates that no matter how large or small the fed

eral assistance, hCM long or fleetingly it remains with the 

entity, or how far removed in the chain of distribution, 

coverage attaches. Indeed, on the understanding of H.R. 700 

as providing for systemwide coverage of higher education "sys

te:ns" once a federal dollar is received by any component of 

that system, there is reason for concern by members of trade 

associations, for example, that aid to the association or one 

of its members could lead to coverage of all other members "in 

a manner consistent with" systernwide covera.ge of higher edu-
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cation systems. Similarly vulnerable, it seems, are subsidi-

aries within a "corporate family," bank affiliates, and even 

independent contractors -- all of which by analogy can (without 

ever actually receiving federal funds or knowing others with 

whom they are doing b.Jsiness are federally funded to some ex

tent) come under the coverage of H.R. 700, as part of a "sys

tem" (i.e., another entity covered "in a manner consistent 

with" coverage of a nonfunded component of a higher education 

system) • 

One other hit of confusion is introduced by the catchall 

reference to "any other entity." Presumably, once the entity 

is targeted as a recipient, it is subject to the same federal 

oversight of "all operations" of its business and other activi

ties, no rretter ho.v widely divergent or broadly dispersed they 

may be. That is, at least, one like>ly way to read "in a manner 

consistent with" other coverage determinations under H.R. 700. 

A final provision of the bill deserving comment is the 

fund termination provision. H.R. 700 would leave fund termi

nation intact as a remedy but would make it applicable "to the 

particular assistance which supports such noncompliance" (empha

sis added). This is yet another expansive change (in the name 

of "restoration") the current law, which limits fund termination 

"to the particular program, or part thereof, in which such non

canpliance has been so found." See,~ 20 u.s.c. S 1682 

(Title IX) (emphasis added). The effect of this amendment 

and intentionally so as I understand it -- would be to overturn 

- 14 -
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that portion of North Haven Board of Education v. Bell, 456 

U.S. 512 (1982), holding that the coverage and fund termination 

provisions of Title IX are coterminous. 

There is a curious anomaly created by such an approach. 

The more expansive H.R. 700 is with respect to its coverage 

formula -- reaching as it does all programs, activities and 

operations of a college or university, state or local depart

ment or agency, private corporation, or any other entity 

the less meaningful the fund termination clause becanes, even 

as expanded to permit the cutoff of funds that "support" non

canpl i ance. To put it another way, as federal enforcement 

authority is stretched farther and farther beyond the actual 

funded activity, to unrelated, remote activities of distant 

aff i 1 iates, fund cutoff is s iMply not an a\1a ilable remedy. 

Legislation crafted so that its most meaningful remedial pro

vision is all but read out of the statute because of an over

ambitious and loosely defined coverage formula is, it would 

seem, in need of much more than a little bit of fine tuning. 

AnCI that observation, of course, goes beyond thP more obvious 

point that some more understandable definition of the phrase 

11 supports such noncoI!lpliance" is needed than a statement that 

there must be a "specific nexus 11 between the funding and the 

discriniination in order to justify fund termination. 131 

Cong. Rec. Sl307 (daily ed. Feb. 7, 1985) (remarks of Sen. 

Cranstonl. 

The net effect of H.R. 700 is to expand dramatically 

the reach of the four cross-cutting antidiscrill'ination statutes 
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that are the focus of the proposed J.egi slat ion. Coverage is 

no longer to be tied to funded programs, or even necessarily 

to entities with funded prograws, but in addition is to he ex

panded in elastic fashion to any and all components of a higher 

education system once one such component receives federal funds, 

to any and all activities and functions of a state or local 

department or agency, wherever located, once a federal dollar 

reaches that department or agency, to all plants, divisions and 

sales outlets of a private corporation if any aspect of the 

corporation receives federal aid, and to any other entity in 

its entirety (including all its parts and subparts) if it or 

any of its affiliates are extended federal financial assistance 

directly or indirectly, by transfer or otherwise. 

Before Congress undertakes to make so massive a change 

in existing federal civil rights enforcement under Title IX, 

Title VI, Section 504 and the ADA, one would hope that it would 

first compjle a record of a demonstrated need to superimpose a 

concomitantly expanding federal bureaucracy over state and local 

enforcement officials in the newly covered areas contemplated by 

H.R. 700. Thus far, we have heard no articulated reason for 

taking such drastic action other than the Grove City decision 

and its supposed adverse impact on women's college athletic 

prograns. Th at problem, hew ever, is more than answered by the 

Dole bill in the Senate, and does not require the wholly gra

tuitous revamping of federal enforcement authorl.ty that is 

called for in the Civil Rights Restoration Act of 1985. 
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forcernent authority that is calJed for in the Civil Rights 

Restoration Act of 1985. 

Congress has indeed passed broad civil rights legisla

tion in the past to redress a demonstrated failure on the part 

of states and localities vigorously to prosecute disc rimi nation 

on account of race, sex, religion, national origin or handicap. 

But in those cases, and they are familiar to us all -- the 

Civil Rights Act of 1964, the Voting Rights Act of 1965, the 

Fair Housing Act of 1968, the Rehabilitation Act of 1973 

the record was made that required protections were being denied 

or simply left unattended at the state and local levels. By 

contrast, we have nothing suggested in the debates underlying 

legisla.tion si!11ilar to H.R. 700 in the last session of Congress, 

in the lengthy Presidential campaign of 1984, or in more recent 

utterances pranoting the present bill, that even hints at like 

problems in the civil rights area today. 

Rather, the i!11petus of H.R. 700 seems to be a purely 

ideological one -- i.e., to use the excuse of overturning 

Grove City as the vehicle for expanding to the fullest extent 

possible the reach and role of the federal bureaucracy into 

every facet of the public and private affairs of all our 

citizens. Nor has any care been given to defining meaningful 

parameters for such legislation. Instead, Congress is being 

asked in H.R. 700 to codify, sight unseen, the staggering body 

of administrative and reguJ atory practices and interpretations 

that has evolved throughout the Government agencies over the 
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life of the four cross-cutting statutes. Even if the need 

could be shown for so massive a federal takeover of civil rights 

enforcane nt activity, there CPrtainly mu st be a more thoughtful 

and effective way to accomplish that result than the blanket 

codification of these statutes' "prior administration." 

This seems particularly so in current times when ex

ceectinaly large c'ieficits understanoahly raise concerns over 

increased federal expenditures. No estimate has been offered 

by the proponents of H.R. 700 of the costs involved in respon

sibly implementing and administering legislation of this sort. 

The limitPd federal rPsources available nCYW for civil rights 

enforcement are patently inadequate to perform even the most 

miniwal requirements of such legislation. Just to carry out 

the increased paperwork and oversight responsibilities under 

H.R. 700 would likely require a doubling of OCR (Office of 

Civil Rights) staffs in the various executive agencies. When 

increased compliance reviews and the inevitable deluge of 

litigation is also factored in, it is difficult to estimate 

the full dimension of the staggering additional costs that 

would inevitably be involved. 

If H.R. 700 comes with an expensive price tag, Congress 

should focus on the costs every bit as much as the substance 

of the bill. It is a cruel hoax indeed to erect legislation 

filled with the promise of greatly expanded Federal civil 

rights enforcement and then provide no additional resources 

to perform the enlarged task. No interests are served by such 
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an approach and many hopes will ultimately be dashed. Of 

course, as s. 272 reflects, the stated need to overturn Grove 

City in order to protect against discrimination in educational 

institutions can be effectively handled through meaningful 

legislation that requires ncwhere near the expenditure of 

funds and enhancement of resources as will be demanded by 

H.R. 700. That course addresses the concerns raised by the 

Supreme Court decision and insures that, within our federalist 

systPID,· there will be no compranise of civil rights protections 

or of the enforcement activity necessary to guarantee those 

protect ions. 

Thank you, Mr. Chairman. That concludes my prepared 

remarks and I would be happy to answer any questions. 
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! nt. C t I l 

iatP the tnvitatinn to r 

portunity to pr~aent the vitMs of 

the rtm~nt of Jugtiee on t~e legi ati~ proposal b~fore 

you intended to dress th~ Suprerf\e Court'• deci1ion in the 

case. 

reflection of th~ prooress m~de over the pest twr-nty years, 

that we c~n ccrne togethar today to discuss a nw civil right1 

bill, voicing ~ith~r support or opposition l!Ui the ease may 

b~, confident that \<119 •11 share the same dP.QrP.~ of revulsion 

for act1 and etices of discrimination •;ainat any rsof'I 

age, or handicap. The legislative framework that Congress 

cutive and Judicial ~ranches with the essential tools they 

nee~ed to veg~ a winning war ~gainst thee~ most invidious 

for~$ of b1•1 and prejudice. While that war is admittedly 

not yet \IFOn, eivil rights enforefl'l'\ent activity has indeed 

brought us to the brink of victory with, I am proud to 

&lll'J, as bnpreusive strides made in the putt four years as in 

any other administration. 

9ut I am not here this afternoon to detail the Ju1tice 

Depart~nt'a remarkable record •ine~ 1981 of civil rights' 

enforcanent on behalf of all Amerieu'la vict1mized by diDerim--



i to e ct. 

tion Act of 1985. 111 Thet bill revive~ a te -- a 

ttably 

ar in the House, and received only bPlated 

at ion 

for thP 1 i ation is t~e SuprmiP Court's Grove City decision 

of a little riorE> than a year ago. 1/ As w all kn""', the -
Court was called upon in that ease to interpret the reaeh of 

Title IX of the !ducation A.r.ieridi:mnt1 of 1972, 20 u.s .. c. 1681 

!i a~_g., which prohibits eex discrimin~tion in any 111 education 

pr rm'I or aetivity 111 that r~ceives federal financial atsistance. 

It is enough for thes~ purposes to focus on the Court'8 

principal holdings in Greve City. First, the Court found 

that fed~ral aid to 1tudenta ftnrolled at Grove City College 

wa • suf fie ient to trio ge r Title IX cove t'&Qff of thfl! school, 

even though Grove City received no federal funds directly. 

That coverage, however, the Court. held, pertained only to th~ 

edue~tion ram or activity id~ntified with the funding ·-

in that case, the atut1ent. financial aid office. 

Th@ ~rove Citx deciaion surpri1ingly touched off an 

1valaneh1t of crit.iciB'l'I. ? aay 111 1urpritl!ingly 111 beoeuae t.h~ 

prograrl'~atic interpretation announced by the Supre~e Court 
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et t t Ti e 

n t I OfliP. l 3 

at at t ~ ke clear -- and is wholly consistent th the 

ieh the lower f :ral courts )'\ad 

d to ovPrstat~ th~ Grove Cit~ deci1ion, re nting 

its progran ... &peeifie hnlding to he a narrc:Mino cf Title IX 

coverage, and in turn th• coverage un~er Title VI, S•etion 

504 end the Age IHscrirnif'lation Act. Accordingly, legialation 

was introduc~d ostensi~ly ai~ed only at overturning the pro-

forth a ~uch ~ore ambitious da. That effort having 

faltered in the 98th Conoreas, we are hack today to examine 

the riew pr al introduced at th• beginning of thi1 legia• 

lative sosslon es H.~. 700 -- portray~d once again by ~any 

•• a Grove Citx bill. 

One thing that can, end should, be said at the Vft?y 

-ou t about H.R. 700 18 that it i8 ~ a proper description 

of it to c8ll the bill •crove Citx l•ginlation.• If th• Supreme 

y--~, !i_ili"icf8i~co"1f;Qe 'V. De· art?nent of ife~lth, Education 
anc:5 Welfare, 696 r.2d 41 (6th :r. 82 , vacatod and r4nnanded, 
~'213.s .. L. w. 3700 (U.S. Kirch 26, 1984) in light of g,:rove City 
College v. Bell, 104 s. Ct. 1211 (1984)1 ~ice v. President & 
Fellow! of Harvard Coll e, 163 F.2d 336 nit Cir. 1§81), cert. 
~n ed, U.S. )1 University of ~iehmond v. Bel-r;--

543 f. Supp. 321 (!.D. Va. 1982>1 ~then v. Ann Arbor sc"fi'O'OI 
Board, 507 r. Supp. 1376 (E.D. Mich. 1§82), aff'd 6§9 F.2d 309 
(~th Cir .. 1983). 
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riw tic int~ r,.tation 

source of dieco~fort to the current 

Title 

rt of 

contll-nsuB exiet~ in both Hou•e• to overturn that feature of 

by providing through a statutory amendinent inBti

tutioni;ide cov~r e of eolleg~s and un ersiti~s, the corr•ct 

way to aeco~plish that i• through a bill like s. 272, intro

duc~d hy Senator Dole in the s~nat~ •nd fully •upport•d by tne 

Prctsident. 

s. 272 provi~•• aimply that, if f~~eral aid is ~xtended 

to any of a college's or univer~ity'n educational programs or 

activities, then all of that college's or university's ~duca

tional progra~a and activities will be subject to Title IX's 

prohibition again•t se~ digcrilflination. Accordingly, women'~ 

colleg~ •thletic ams -· whic~ 'Wti'lrP. portrayed in la8t 

year's hearinga as the •bio loser• as a r~sult of Grove City •• 

would under this fo:nT!ulstion rP.eei~ the full benefit of Title 

IX*• protect.ions. The Dolfll! hill goAs ~van farth~r. In an 

effort to alleviate poaaihle cone~rn that our stud~nts could 

be prived by other fo?:fl'l& of rli~crirnination ftan enj"'.Ying equal 

education opportunities, s. 272 AJ'l'lends thf! thre~ •b~ilarly-vorded, 

cros1-cut.ting civil rights utatut~s -- Titl~ VI of the Civil 

Rights Aet of 1964 (raee, color, and national origin), Section 

504 of the Reh&bilitation Act of 1973 (handicap} an~ The Age 

Diecri~i~ation Act of 1918 (age) to ensure that, ae applied 

to education inatituti~ns, coverage upon receipt of any federal 

funds will bP. institution~ide, not program-sp~eific • 

... .c -



e 1 i ation I have at 

ei•ion. !t aaaigns to Title IX the broad 

Court'• ruling an~ eert1inly re~ovo1 any spectre t~at wO'Z'nen'1 

athlfllit.ics (or acy other edue•tion progr~) will be unprotf"ct~c:5 

against 1e~ di1cri~ination -· or, indee~, again!t oth@r forms 

of unlawful c11&crirnination. Moreov~r, the Ool~ bill• tes 

e~plieitly that, as to the •pplication of All four crose•eutting 

civil ri9ht1 statutes OJtside the educational envirerrnant of 

•chools, colleges and universities, their coverage is to re

main ag broad as it alwaya ha• b~en, uninfluenced one way or 

the other by the Supreme Court's interpretation of Title IX 

in .-,;:;,;;;.;;:;..;;..;;;.--..;;;,,,.;:;;.,o,.• l/ 
H. R. '7 00 heyond -- far beyond -- the Title IX 

concerns raised by Grove City $nd the eo~prehonaive l~gisla

tive anawer to that l1ec:!1ion provided ins .. 272. As with 1ti 

count8rpart in the Senat~ (S. 431), ff.~. 700 moves the debate 

to a rruch larger arena, oru~ that 111 no long~r 1ui11tr1ously in• 

terested in Grove City or Title IX, but ha~ a1 its wider focua 

civil rightt enforcfl!'lent generally and the proper role to be 

ral Govern~nt. tet there be no mi1t1ke 

!7 Reference i11 also iede'"fn tf.""'2'1:J to North Reven ~oard of 
Education v. Sell, 456 o.s. 512 (1982), as another Supreine 
Court dectaion construing Title IX aa progrll'i"VMtic in eeope 
that ahould not inf luenee futur* court interpretation• cf 
th••• lawa. 
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ts r th,. first t 

ity in t field of e iv i l r i t 1. 

CpE<rdng virtually every entity in this country public an~ 

private -- to f•deral supervision, r~gulation, intervention, 

intrusion and oversight. Masaive rureaueratic: paperwork, 

on~roue ad~inistretive reporting require~nts, disruptiYe 

agency c~pliance reviMtl&, all will becaT1e ii regular feature 

of a dollar'• worth of f~deral assistance. 

It is no 8'!'1all irony that, on the heels of two ~lec

tions where the citizens of this Nation voted overwhel~ingly 

ral intrusion and int~rference in our daily 

euthorH:.y that ie conatitutionelly theirs bJt has been vr~sted 

ral bur~auer~cy ~-

this Joint Cof!'l!ni ttee is nCM considering one of t.hfl most far-

· reaching legialative efforts in mefl'IO:ry to 1treteh the tenacl~s 

of the Federal Coverrrrient to ~ery cr~vice of public and 

private s•ctor •ctivity. 

Therein lies the real debate over R.R. ;oo. We are 

not with this remarkably expansive bill fffl!hroiled in a dispute 

with the Suprf!!me Court over its interpr•tat!on of Title IX, 

but rath~r are confronted with the most fundamental of i11u•s 
.. 

in cur federaliat ey1tan of ;overn:nent. The proposed legis-
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l tion is i on t ph11 hy that it i• 

au-

c: racy. Juxt 

of vs who continue to believe that th~ role of the P~deral Gov-

ermient in thi1 and other ereas is, under our Constitution, a 

1i~ited one that can~ot prop~rly pree~pt the role ~f state and 

local authorities without e etrong showifig of need. Here, th~ 

pretense for "need" ia ~rov;e .c.it_x. Yet, fl,R. 700'a response 

to that •Title lX-c:>r'\ly" ruling can properly be likenE"<' to the 

proverbial •killing of a on1t with an 8lephant oun.• Sof!'le of 

the ~ore obvioiua cons nefts are worth highlighting. 

H.P. 700 starts with the bold statef!'ent of an intent •to 

restore the prior conaiatent ~nd longstanding Executive branch 

i nterpretatton and broad, ins ti tut ionwide .eppl ication nf those 

laws (Title !X, Title VI, Section 504 and t.hfJ Age Diserhdru~

tion Act) AS previou1ly adminiatere6.• I am mupre:mely con-

f id11 nt, Mr. O'I a ima n, that no co)-1 l!l'fsive, cohf'lrfllnt eaT1prehen-

sible e~planation of the fl'lftaning of that •~ntenee is •vail

able. The prior "*executive branch interpretation• of th~ 

•tatutes in queation is not found in a single agency, but in 

fact resddes in thcu!e 28 •x•w tive agenc::iea of the Federal 

Govern~ent extending federal financial aeaiatanee. Their 
• 

re1pective int~rpretationa of the1e statutes have not only 

... "I -



• t h e 

nt• frar. one a ney 

menta can at cf in9 lltl ta ing. 111 The aame can l'\e said 

for th& various agency •applications• of t~• four civil ri t• 

l...,st ~ile the f>Criptive mo~ifier •broa~, in•titutionwid~· 

bly fitt 8o~e m1sguided administrative 1ction in sOfl'le 

ageneitaB, t e in1tanee• mark the ~~eeption rather than the 

rule. , ~, 34 c.r.~. s l00.4(dH2h 45 c .. r.:i:t. s e0.4(d)(2). 

The Ctm'!mi tt@u~ can, I eupp:iale, fill thi• raeor" with 

diff~r~nt witnesses' conflicting unders ndings of the !lianner 

in which 1elect encie& mby or rrey not have 111 previo..u~ly ad

mini1te:red" those laws.. It is, nonetheless, B lf\Ollt imperfect 

lf!gislative t~chnigue for Congreas to offer vague AUtd ill-

defined legi1lation that, by it• 

an 11morphou • body of prior r•gul atoey and admi ni•trative 

activity -- whatever it may be 1nd no Ntt.er hellW' unf1.ithful 

it was to th~ l~oialation itself. Civil right1 enforcement 

will be poorly served if that ia what ultimately emerge1 a1 

the law, embroiling CCll\.lrt1 and litigants alike in endless con

trover1i~s ov8r which ~;ency practice, of th~ tttany div~rgent 

ones fral'I which to choose, Congre1s really intendAd t~ 

codify -- a ai~le•t •x~reise for the most part aince B.R. 

700 ;ives no clue of hCM to sort through the 11byrinth of 

•executive branch interpretation and ••• application of • 

llllW& that~ ILR. 700 would codify by wholesale incorporation. 

- 8 -
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!f, 8 t , t 

the hill iis si ly to give e ns iv~ covera 

crolli\ •-cu tt i &tatutes, eo that J di 

in favor contracting) the reach of Title IX, 

Title VI, S~ction 504 anc1 tf'ie ADA, prohl.-ns do not go wway. 

R.~. 700 is being a~vertised in ~och narrower terres as a civil 

rights ffH\?ilUJure~ yet. J'fUCh of its lanouagfl goes wll 

~eyond •regtoring" coverage to pre understending1 

of the lews. Take, for exa~pl~, the nf!W' definition of th~ 

term •prograrri or &ctivityw to include •all the operations• 

of an entity •an,r part of vhich is ~xtended re ral financial 

aesi•t~nc•.• At ite ~o•t expansive, Title IX in its current 

form pertains only to ·~cSucation progrlr!i& or activities." 

The proposed new lang\uge can nonethele11 ly be read as 

arlroitly •voiding the mocHfier •educ•tion,• and thus rai11ing 

for the first time thP- zpectre of Title IX coverage of non

e\'\lcbtiorial pro9raris eind activities. Whatever else :might b• 

said about this proposed cmendment, it plainly is not in any 

ionaL • 

Nor do the four guba•ction1 to the definition of •pro

grll\m\ or activity" -- that undertake to deacrib• coverage in 

term a of types of 1111 e nt i ti tes" - - ha rte n back to pre-9rove Ci:..t..x 

law in any 1'!eaningfu1 or conai•tent fashion. Rether, the 

l~nguage is, for the ft'IOSt part, imprecise and open-e"ded 

(ptrhaps intentionally 10), leaving vulnerable to federal 

regulation and oversight a variety of institutione, programs, 

aad p11:ob1bl.s.r ouon inr.Httidut1" vhinh f'nnori1H11 tu1~ rara1dnt1ahr 

... g -



en to lf'ave fret! 

rol. 

r n of f 

Thus, the reference in H.P. 700 to •a 

ral r la ey 

ncy of a it.ate or of a l.ocal oovernmentti1 -- all the oper•• 

tions of whicli are to be covered if any pert receives federal 

funding -- na the way for the fir1t tirrie for nonfunded ac

tivity of a Btat~ agency in north~rn California, for exampl~, 

to be subject to federal compliance revi•ws becBuae of aome 

other, unkn~n and wholly unrelated, funded 6ctivity of thet 

same state agency that ia going on in &outhern California. 

In short, und•r th• bill, r6eeipt of funds hy on~ program op

erated by a depart~ent of a •tate in one area nf the 1tat• 

would bring the Federal Gcwerm'!ent'• regulatoey power to b,.1.r 

on eo~pletely unrelated, and nonfunded, ticns in e dis

tant part of the •t•t~ or loc•lity. As a con••Quence, tho1e 

who operate their activities without federal ding would be 

s\bject to po11ibly unfS!lili&r or unkntlW'n regulations and 

regulator& despite the fact th1t they have no knowledge, con

trol, or influence ov•r those oth~r persons in the department 

who chose to reeeive federal fund1. Thia, ag~in, can hardly 

b~ call~d a •r•atoration• of pr~-f?.~OY! City civil rights 

coverage. 

The •an• ean b~ aaid with r~apeet to th• portion of 

H.R. 700 ai~ed directly at educational inatitutions. The bill 

here definf':I a progran or activity all •a urdvere!ty or •y11t.em 

of higher education. 111 Thi• neu.:~eaaeu·i ly re•ult• in far broader 

eover1ge than anything contff!'lplated under Title IX or the 

... 10 -



th r e tti 

t nt ot E~ueation a t. Title 

the Univ11raity t:.ern1 rather, it 11 sought and 

r, 

within each univer1ity or Cll!'l'lpus, federal financial a11iutanc• 

to the law school~ for example, he1 heretofore not b~en inter-

pretPd to trig r coverage of other ad.mi ni8tratively rate 

unit•, such es the ~e~ical school, or the school of und•r-

or~duage 11tudie1. y H.R. 700 appears to change all that. 

Also, fro~ all appearances, R.R. 700 changea coverage 

of roehial echools, bringing then for the first ti!Yie within 

reach of Title IX as a result of includintd •other •chool sys-

soription of program 

or activity. Since there are no qu•lifiers (such Al sxi•t 

under cur •t.atutes) the receipt of federal funl'5a by a 

•ingle Catholic school in Chicago would preau~ably bring 

all Catholic »chools in th~ ~ntir~ Archdiocese under the 

federal nmftnt'a watchful eye. 

!I The current 'stat\itoey deflriition of 11educatic:mal in1titu
tionfi in Title uses w11 the phrase •administratively separate 
unit" ~I the inetitutional breakpoint. Thi• phr11e haa b•en 
defined more precisely in eg~ney regulations to depend on a 
school'• a~miasion•n policy. Thus, •aoh di1crete and inde
pendent adroi1sion1 program will generally identify the entity 
as an "administratively eeparate unit.• See 34 c.r.R. 106.2(0). . -

.... 11 -



bil !'II nt of 

i tinition ot 

of • co tion, or 

Thu1, the bill woul~ not just cover all t~e rat ion• of a 

pr iva t:ely-own ed 

funding -- a pl' 

e • ; • , 131 ~ On2_. 

of Sen. 

ry goal of the bill'• See, -
• s-1312 (daily ed. Feb. "'!, 1985) (rff'la s 

r). lt would cover all the operation• of 

the corporation as well, whether or not r•lated to the de• 

livery of health •~rvice~. Thie stands in atark contra1t 

with pr 

from federal intrusion or interf•rence •xcept to the extent 

of its fundel1 programs and activities. 

!ven ao, I have yet to r&sch the outer limit• of the 

regulatory net cast by R.R. 700. For, in th~ fin~! •ub1ection 

defining programs or activit!~s, the bill utili&es the 

vague8t of catchall language to swe•p within it1 coverage 

•any other entity ~~ter~ined (to be covered) in a l'l\lnner eon-

sietent with cove 

scribed in (the preceding thr•e) paragraphs.• I will rea~il1 

a~mit to confusion as to the intended ifl8aning of the phrase 

•1n a manner conai•t•nt with.• I• the Mom-and-Pop grocery . 
•tore that receives food stmipa fran customers if\ pa~f\t for 

produee to b• reg~rde~ as covered •in a l'flanner eonaittent with* 

- 12 -



r e a Crove Ci ll 

tuition It. in 

f lo~n•? • f&rtl'i~r• and ra~ch~r• who recP.ive ral 

s or crop in8ur•nc~ subsidies or disaster lo•na to 

be rde~ as covtred •in a ~nner eon1istent with• th~ coverag~ 

of a private co tion that receives a dol r of fede~•l fi

naneial assistance? Is a transferee of federal funds frOl"!I the 

initial recipient to be covered •in a 1nanner consiatent with• 

the cove e of a 1tate agency that rece es a transfer of f&d-

eral funds from another depart~nt or off ice of the 1te? No 

exe~ptions are writt~n into the prq>o•~d legielation for ulti-

~ate iciar •· 

In each of the ahove examples, moni~• disburaed k?r' th• 

l Govern~ent ultimately find their way into the coffers 

of the •other ity,• either directly or inrlirectly, and 

H.R. 700 indicates that no Jfl&tter how lar;e or •~~ll the fed

eral assistance, how long or flefttingly it rtl'l'lains with the 

·entity, or hC'Jflot far re~oved in the chain of distribJtion, 

cove ft att~chea. Inde•d, on the under•tan~ing of R.R. 100 

as providing for aystemwide coverage of higher educ at ion 111sy•

tana • once a federal dollar ie reeeiv~d ~ •rlY caripon@nt of 

that em, there is reaaon for concern by mtl:l'f!ber1 of trade 

a1soci ions, for example, that aid to the .,sociation or one 

of it• mtm1bera could lead to co'Y@rage of all other me~ber1 •in 

a manner consistent with" ey1t.a'flwide cov(u:-~• of higher edu-

.. 13 ... 



I 11. Si l vv l , are 1 

thin 11 "co attJ f1J?1ily, 111 nk affilia a, a even 

nt con ors ••all of which by analogy can (wit t 

ral funds or knowing others with 

whan they are d('.)ing bJ a iru1uu& arfl! federally funded to •cmie ex-

nt) co~ under the eoverag~ of B.R. 700, as part of a •ays-

tan" (i.e., a r eritity eov•r•d 111 in it lfla.nner conaistf.nt 

with" coverage of a nonfunded component of a higher education 

aya tern) • 

One other hit of confu~ion is introduce~ tf/ the catchall 

ref~rence to ••ny other entity.ft Preaul'l'lably, once th~ entity 

is targeted as a recipient, it is subject to the Blm'\8 federal 

oversight of "«11 operations• of its busina•s and other aetivi-

t ie$, no natter how widely dive nt or ly cH raed they 

may be. That is, at laast, one lik~ly vay to rea~ ~in a Jnanner 

consistent vithft oth .. r eoveraQ~ terminations under H.R. 100. 

A final provision of the bill rving COfllm>ent is the 

. fund termination ovi1ion. H.R. ?00 would leave fund t~rmi-

nation intact •s a remedy but would make it plieable •to the 

particular aaaiatance auch noncanplianee• (iampha-

sis added), Thie i• vet another expansive change (in the name 

of •re1toration•) the current law, which limits fund termination 

•to the particular program, gr,J?~~~ th•re~f, in which aueh non• 

cD'flplianc~ has been •o found.• !!,!1 !..!.SU. 20 o.s.c. ~ 1682 

(Title IX) (empha1is added). The effect of thil a:mendlf\ent -

and int~ntion•lly ao •• t understand it •• woul~ be to overturn 

- 14 .. 



th t rtion 

U.S. 512 (1982), 1 

~-~.;,,;_,..-;;.~~~-~---~~~---
v. , 456 

t cover a an~ fund t~ nat n 

preiv! siona of Ti e are emi noo•. 

There it ~ curiou• ano~~ly create~ by auch an eh. 

The more expansive R.R. 700 is with re ct. to its coverage 

formula -- r@1ehino as it do~s !1l programs, aetiviti•• •nd 

op~rations of a coll~g~ or university, 1tat~ or local ~epart

ment or agency, private corporation, or any other entity ·-

the less l'fleaningf ul the funi:1 terrni nation elauae 1, even 

r~it the cutoff of funds that ~aupport• non-

cm.pl 1 artee. To put it another way, as fed~eral f!nf'orce:ne nt 

authority ie stretched farther and f~rther beyond the actual 

funded activity, to imr~lated, rmot., activithts of distant 

affiliates, fund cutoff is ti~ply not an available re~edy. 

Legi ation crafted so that itt l!'IO$t ~aninoful retnedial pro

vision ia all but read out of thcr; 1tatute becaua@ of an over-

ambi t.iou s en~ loosely defined cove fon'!\ula is, it would 

oee~, in need of much 'AC>re than a little bit of tine tuning. 

An~ that ohilervation, of co\u::-11e, gof!11 bayond th,. l!'lore obvio.z11 

point that somf! more unders ndable def 1nit1on of the phrase 

•suppcirts such noncaYtpliance• is needed than a atatlll'!'lent that 

there mult b~ a •specific n•xua• between the fundinQ and the 

di 11crUl-.i nation in order to ju ati f.y fund temi nation. 131 

Cong •. !!.2.• 81307 (daily ed. Feb. 7, 1985) (r•mark11 of Sen. 

Cren&tont. 

The net eff~ct of R.R. 700 is to expand drmT1atically 

the reach of th• four croee~c:utting •ntidi•crimination stetute1 

... 15 ... 



t t e t ' i. t ion. 

no l r to tied to funde~ rams, or even n•ce 1arily 

to entities with funded ll!'ts, but in dition 11 ex• 

education tam once on• eueh CCl'l\ponftnt receive1 fe~eral funds, 

to any ana all activities and functions of a •tat~ or local 

d rt:rnent or ency, wtier~v~r locate~, once a fed•ral dollar 

re~ches th•t departm@nt or ao~ney, to all plants, divi•ion1 and 

eal~s OJtl~ts of a privat@ corporation if any a1peet of the 

corporation rec~ive1 federal •iC, and to any oth~r entity in 

its entir~ty (!nelu~ino all it• parts en~ •rtn) if it or 

any of it• effiliat•1 ere •xtended federal financial eesistance 

-- directly or indir~ctly, by transfer or oth~rwtiae. 

fore Congress un~e 

in exieting federal civil right::a enforcflll'l\ent under Title IX, 

Title VI, Section 504 and the ADA, one would hope that it would 

concomitantly expanding f•~•ral bureaucracy over state and local 

enforcement official& in th~ newly eovere~ areae contP.mplated by 

H.R. 700. Thus far, we ~ave heard no articulated reaaon for 

taking such draetie action other than the Grove City decision 

and its supposed adverse impact on wo~n•z college athletic 

pr rams. That probl~, however, ia J'!lore than 1n1wered by th~ 

Dole bill in the Senate, •nd does not re-quire the wholly gra

tYitous revamping of ff!d@ral f!nforeernent euthorH:y that. i1 

called for in th~ Civil Right• toration Act of 1985. 

... 16 -



nt aut i that ia e•ll for in Civil Right1 

storation 1985. 

reas has in~•~d pe11ed broad civil rig~tu legisla-

tion in at to r as a de!'iiOnat ed failure on th• part 

of etat11s ant'! localitit111 vigorously to os111cut• diecrimin•tjon 

on aeeount of rec•, 1e~, religion, netional origin or ~a~dicap. 

But in thos~ caae•, and they ar~ fm'fliliar to us ~11 ·-the 

Civil ~ight1 Act of 1964, the Voting Rights Act of 1965, the 

Fair Hou1ing Act of 1968, the ~ehahilit1tion Aet of 1973 

the r~cord was v.adP. that required protection• Wf.lre b@ing denied 

or ai?Tlply l~ft unattR d et th~ state 8~d loeal level1. By 

contrast, we h•ve nothing aug te~ in the bates und•rlying 

legis.lation sbTlilar to R.R. iOO in the last •~••ion of Congress, 

in the lengthy Preeidential campaign of 1984, or in :more recent 

utterances pranotiog the pre•ent hill, t •ven hinta at like 

problems in tho civil r!ghta area today. 

~~ther, the impetui of B.~. 700 eeerne to be a purely 

idP-ologieal one•• i.e., to u•e the excuae of overturning 

9.!<?Y..• Ci tx a 1 the ve hie le fo:r exp 1nHH ng to the ful at. extent 

aible the reach and role of the f ral aucraey into 

every facet of the public and privat@ affairs ef all cur 

citizens. Nor h~1 any care been given to fining meaningful 

p3rl!inleter& for auch legielation. In ed, Congress 1• being 

asked in H.R. 700 to codify, sight un•een, the ataggering body 

of adri nistrative and regul atoey pr&etiees and interpretations 

that has evolve~ throughout the Go..,,.rnment ageneiea over th~ 

... 17 -



li I ttstUt>'IS. rt i, t ne 

d so m1t1uive a f r•l ta o~r of civil ri ta 

e re"1!ent e ity, thti:rA Cflll ainly ftlust he a f!'lor11 tf'ul 

and effe iv., w1y to accomplish that r~ault than the b nk~t 

codification of t •e statutes' •prior admini•tration.• 

Thia seems particularly so in curr•nt times n ex-

eee(!i naly lerge ficita \tnderstant1ahly ra.if!e concfl'rna over 

increased ral • ndi ture s. No est 1.rri.ate has been offered 

by the prcipon~nts of H.R. 700 of the eost1 involved in reapcn

eibly implem~nting and a~ministering legislation of this sort. 

The limit~d f eral rAsoureea available now for civil rights 

eftforce~ent ere tently 1na t~ lo perforf!'I even the ~ost 

~i n~a l i rMi• ntfl of sue h leoi al at ion. Ju st to carey out. 

th@ tncr~a papervork and oversight re1ponsib1lities un~er 

H.R. 700 would likely r u1r~ a drubling of OCR (Offief! of 

Civil Rights) ateff1 in the variO'J• e~ecutive ncie•· 'When 

1 ncreasf!d eetripl i anee re"vi ews and the inevi tebl• deluge of 

litigation is also factored in, it is difficult to estirnat~ 

the full dimension of th~ g.ring additional coat~ th1t 

would inevi bly be involv•d. 

If H.R .. 700 eanee vi th an expen1ive price tflOt Congre11 

1hould focu1 on e cost• every bit a• ~ueh al the substance 

of th~ bill. It ta 1 cruel ho&x indeed to erect l•gialation 

tilled with the promise of greatly e~pande~ F~deral civil 

r i.Qh ta enforcame nt and then provide no additional rf!•oore•• 

to perform the enl•rg•d task. No intereat1 are •erved tiy much 

- 18 ... 



ll ult 

courts, •• s. 272 r• If the stat ova urn ..__""'-"",,.,_ 

in r to ot•ct e91in1t discr in1tion in e ional 

institution1 can be effectively handl•d through ~anin;ful 

le§i a~ie~ \ uiroc nOAh•r• n••r the exp•nditura of 

f'unds and 

H.R. 700 .. 

nce~ent of re1ources as will be demanded by 

sea the concerns raiaed by the 

Suprem~ Court decision and in•ure$ that, within our f•deralist 

eystE!rn, th~r• vill be no CJ!liae of civil right1 otections 

or of th~ enforcement activity neee•sar:y to guarantee those 

protect ions. 

'nial'ic. you, Mr .. Ou•h:m.an .. That conclude.1 niy preparec.1 

rem~ a and I would be hippy to answer any queations. 

- 19 ... 



... E 

March 6, 1985 

M.EMCRA!\:DUM FOR B~D..NDEN BLUM 
LEGISI.NlIVE ANALYST 
OFFICE OF M.~NAGEMENT AND BUDGET 

FROM: JOHN G. ROBERTS 
ASSOCIATE THE PRESIDENT 

SUBcJECT: Draft Education Testimony on H.R. 700, 
the Civil s Restoration Act of 1985 

Counsel's Office has reviewed the a-referenced 
test , and finds no objection to it from a legal 
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Subject: Draft Education Testimony on H.R. 700, 
the "Civil Rights Restoration Act of 
1985" 
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tomorrow) before the House Education and 
Labor Committee and the House Judiciary 
Committee. 
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HHS and Justice. 

rwarded to riculture, 

ease review and pro vi de me with any cornmen ts 
by 2:30 p.m. today, 3/6. 

OMS fORM 4 



L 

n, I you 

id Ii con 
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i sf on in 

Off ice for Civil Rfghts (OCR) 

lol'l en of ry 
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Civil Ri 

of race. color or 
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of 
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ional origin; tle a of the 

ion on of 

1 ich prohibits scr1 

tH sc,r 

s1bilities 
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ion Act of l 

ed in 

1011 

sex; ton 

In the case, ._,_.;_;.. __ Court una mous1y held Grove 

Ci College, by ue of its ona1 

) 11 

to Title IX 

ver, yi on or iCt hity" 

by ~uch ra1 financial 1ss1 ance extends only to the College's 

does not trigger broader coverage. 
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ed with the 
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ith 

hion wu 

ion 
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1 • the d1 
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1s 1 on. r 1 it h 

feve thh re t • ume time, 

ts unnE:H::es sa 

H • , as d 

s;ii::dlity for 11 ich d 

eurd A d f 11 

H.R. d or 

of .. - II i 

1 «1,ny rt" of 

h ) . th re nee 

s t tfon 

te ainiy c 4! 1ons of 

d exerd j 

rm ram or 1vity" in UH 

H.R. 100, nnanchl IUf ance fi ng to on1y one 

r 1 fon 

to 

sions 

that 

nt. 

1 

a1 , 10 

auf a nee 

fties vers1t1es 

1 d 

hms .. 1n 

101'\5 the 

e. r 

rt 11 of a v1rsH:y 

one nt, fl ding, coll or sehoo1 -- would create 

j ict ion fn a 1 l s. bui 1 ~ coli s and 

schools of that univ~rsity wherever geograph1ca11y 1 

in iona1 •operations~ fn which tht university might be engaged 

such as broadcasting, rental of non udent houstng or even the manag~nt 
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of fts fund. In all such f ons cf a 

or university, even a fona1 

rig, a re thfn ion 

cf anees, H.R. 700 its se 

me ori th j1.1ri ion • s i 

H .. es ty for in ion h 

re N!fltl!! ll fons" of 1ch 

nanchl us'i u1ce -· e 'ion es { ) t 

f CH'l es u 1u s nanchl assi 

this cne of it1 ly ved 

HS1 nee. 
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Hr. Chairman. I wouid be happy, at thfs time, to respond to ions 

from you or rs of the comn1ttets. 
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SUBJECT: Draft Agriculture Testimony on H.R. 700 
!he Civil Rights Restoration Act of 1985 

Counsel's Office has reviewed the above-referenced 
testimony, and finds no objection to it from a legal 
perspective. 
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CE (Revi'std) 
'l.L S. ------

tement of Daniel 01 r. l Counsel 
fore the 

ttee on Educ~tion and L1bor 
4iDd Judi ry 

..... 
Mr. Chairman, it ii 1 ple1sure to pre1ent to thi1 

of Agriculture'• views on H.l. 700 entitled the "Civil Ri1ht1 le1tor1tion Act 

cf 198~. •1 

The President and this Administration, 11 you know, and everyone 1hould 

know, 11 comliitted to the principles of non·di1crimin1tion and equ.&l 

cpportunity. I will e4y no more about it, except that I concur heartily with , 
tion on thia matter. 

H.R. 700 was introd~ced in reaction to the Supreme Court'1 deci1ion in the 

Grove Cit.,y case {Grove City College v. Bel~, 104 S. Ct. 1211 (1984)). The 

1Llkted purpote of the bill is, 11 l under~tand it, to reverse only a single 

boldin1 of that d~ti1ion. The heldina in que1tion it that the 11~ prohibiting 

di1erisination on tbe ba1i1 of 1ender (Title IX cf the Education Aaendmenta cf 

1972) prohibit1 1ueh di1crinin1tion only in proarans or tetivitit1 receivin& 

Some have ~•id that that retdina o! the law (which I will call the 

anti·di,crimination laws. I should •dd that the laws prohibiting 



2 

l believe that the 

iuue -. 

retation. Every United St1te1 court of 1ppeal1 th1t h11 con1idtred the 

1 adopted the progra~·apecific reading -- ev~ry court, th1t !1 1 except 

Court.. 

lut •ore illportAnt for our purpo1e1, Kr. Chairman, i1 the 1t1tute1' foeua 

on tie1 reeeiviag fed•r1l financi1l a11i1t1nee rather than on recipient• 

cf th&t a11i1t..ane•. This focus .. ke1 clear that theae •ntisdi1criain1tion lt~I 

tlU"tHllh which the 

N:c.d'ic:hriea. 

ultiiute 

i)' bro1dly coverina r~cipienta of Federal 111i1t1nce in their entirety 

H.l. 100 1e~1 to ch1n1e that focu1. H.R. 700, in aaendina Title IX of tbt 

of 1972, Section 504 of the leh1bilitation Att of 1973, 

the Age Dietriaiaution Act of 1975, and Title VI of the Civil Right1 Act of 
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TO: 

FYI: 

THE WHITE HOUSE 

WASHINGTON 

COMMENT: 

ACTION: 



' 1 THE WHITE HOUSE 

WASHINGTON 

April 29, 1985 

MEMORANDUM FOR BRANDEN BLUM 
LEGISLATIVE ATTORNEY 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMENT AND BUDGET 

JOHN G. ROBERTS~ 
ASSOCIATE COUNSk~O THE PRESIDENT 

Department of Agriculture Report on H.R. 700 
the "Civil Rights Restoration Act of 1985

11 

Counsel's Office has reviewed the above-referenced report, 
and finds no objection to it from a legal perspective. 
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Office of the Auistant Attorney General 

MEMORANDUM FOR: 

FROM: 

U.S. Department of Justice 

Civil Rights Division 

Washington, D.C. 20530 

May 20, 1985 

Honorable Richard A. Hauser 
Deputy Counsel to the President 
The White House 

ll,1_ (... 
Michael A. Carvin Iv~ 

Special Assistant 
to the Assistant Attorney General 
Civil Rights Division 

Here are some background matters on our Stotts Motion 
in Chicago. Brad Reynolds has talked with John Roberts about 
this. 

Attachment 

cc: John Roberts 



May 20, 1-985 

Background on Fi1-ing of Stotts Motions in Chicago 

Events:: In cases to which we are a party involving the 
Chicago Police Department and the Chicago Fire Department we 
filed l) memoranda in opposition to the continued use of 
eligibility lists for police officer and firefighter compiled 
from old examinations on the grounds that those examinations 
discriminated unlawfully against blacks and were otherwise 
tainted and 2) motions to modify decrees and orders in light of 
Firefighters Local Union 1784 v. Stotts, 104 S.Ct. 2576 (1984) 
by eliminating numerical ratios and other provisions which 
grant preferences based. on race, sex or national origin in 
hiring· and promotion.. Our papers seek development of nondis
criminatory valid and racially neutral selection procedures for 
hiring and promotion •. 

I~ Facts~ There are three suits brought by the United 
States against Chicago concerning discriminatory employment 
practices.. One suit involves hiring and promotion in the 
Police Department and was consolidated with a suit by private 
plaintiffs., There are-numerous parties and intervenors in the 
Police -Department case, which was hotly contested in the 
di.strict court and court of appeals and resulted in a decrea 
entered in 1976 which was modified on several occasions there
after. The present orders ca1-l for ratios based upon race, sex 
and national origin both for entry level hiring and promotion. 
There- are two Fire Department cases brought by the United 
States, both of which were settled by consent decrees. The 
memoranda and the motion in the Police Department cases were 
filed pursuant to a court imposed scheduled as was the memoran
dum in the Fire Department case. 

II.. Position of the United States: In each of the cases 
the United States objects to the continued use of.- the present 
e1-igibility 1-ists forhirinq-because the lists were based upon 
unlawfui. examinations,. the discriminatory impact of which was 
only partially offset by the: hiring ratios; because the lists 
are more than a year old and therefore within the. authority of 
the: Ci:ty tG take: down under s.tate law;c because in .. the fire: 
department the: list was further compromised. by bribery favoring 
white: ·candidatesr and because g:iven. the discriminatory nature 
of the examinations:,.. fed:ertl Ia~prec1-udes thefr·U.se. in. rank 
order,. an<'.t the dec±.siom: of the Supreme: Cow::t_ fu Stotts .. 
p:recl.udes: the use of race,.. sex:: and nati.onaL. origin:. as.. m. basis 
for selection- It is> the positio~ of the Uni.ted: States that 
ordering:: hiring: or promo.ti.om· Ott;:.. the: has.is:: o::E ~ J:a.Ca,.... sex: or: 

. - . ~;_""~:-, -~ ~ ..... ...:-· ~ ·:.- .. : •' 



national origin is beyond the authority of the district court, 
and that the Supreme Court so ruled in the Stotts case .. 

III. Relationship To Administration Philosop~::i'· The Administra
tion position is that persons should not be hired or promoted 

--~ecause of their race, color, sex or national origin or on the 
basis of discriminatory tests, but should be hired on the basis 
of their abilities. The development and use· of neutral 
nondiscriminatory selection procedures is necessary to 
effectuate that position. 

IV. Anticipated Criticism and Planned 
Department of Justice Response 

Criticism~ The Department should not go around country 
stirring up new racial disputes in cases that are already 
settled .. 

Response: These cases are far from settled .. The.memoranda 
were filed in response· to contested motions by other parties or 
intervenors, seeking- to require that old eligibility lists be 
retained and used in the future; and the Stotts motion in the 
police case was filed pursuant to the specific schedule fixed 
by the judge in that ca~e~ Moreover, the Stotts motions were 
closely_ connected with the issue raised in the contested 
motions· .. 

Criticism:. The Stotts program favors whites at the 
expense of minorities. 

Response: Our position in these cases refutes that conten
tion.. We are opposing continued use of the tests which unlaw
fully discriminate against minorities; but we also seek to stop 
ratios in hiring and promotion based upon race, sex and nation
al origin, so that persons can be hired and promoted on the 
grounds of their ability to perform the job as measured by 
neutral, valid tests .. 

Criticism: 
tions: o:f Stotts ... 

The courts have rejected our interpreta-

Response: While some courts have ruled against our inter
pretation o:f Stotts,. the issue :remains: in litigation and has: 
not yet come before the Supreme Court.. We are" confident:· that. . 
our position will.. be vindicated when the Supreme .Court reaches. 
the issue.. · 

-· 



V. Talking Points 

0 We are obliged to advise the courts of our interpre-
tation of binding Supreme Court precedent in disputed cases to 
which we are a party. 

0 The Justice Department will continue to strive to 
enforce the rights of all. Americans, regardless· of race, sex, 
or national. origin. 

0 We continue to bring many suits on behalf of blacks, 
hispanics and women to end discrimination against them... For 
exampler on March 25, 1985 we filed a suit against the Depart
ment of Corrections of Massachusetts to end discrimination in 
hiring and promotion, and assignment against women by that 
State Agency. 



THE FUTURE, OF GOALS - TIMETABLES AND QUOTAS 

Three celebrated authors who tried their hand at predicting 
the shape of future societies obtained very mixed results. The 
novels of two, George Orwell's 1984 and Aldous Huxley's Brave New 
World are well known. A short story by the third, Kurt Vonnegut's 
"Harrison Bergeron" has yet to receive the attention it deserves. 
Perhaps this lack of attention is due to its title, which gives 
potential readers no clue as to its subject. More likely, however, 
it is due to the treatment of its subject, civil rights, and for 
this reason it is instructive. 

1984 has come and gone. And, although most of the technology 
Orwell envisioned now exists, in spite of the Politburo's best 
efforts, his stark vision of the future in Soviet Russia has yet 
to be fully realized. 

Meanwhile in the West, widespread acceptance of such practices 
as in-vitro fertilization, the production of test tube babies; 
substance abuse by all segments of society; and the breakdown of 
the traditional family structure, caused in large measure by the 
liberal policies of welfare-state governments, unfortunately, have 
combined to make Brave New World 1 es s a predict ion of the future 
than a description of the present. 

In the seven short pages of "Harrison Bergeron", Vonnegut 
paints a grim picture of life in 21st century America -- a country 
apparently gone mad in its quest for equality. The effect of this 
portrait is intensified by the realization that like Huxley's vision 
of the future, Vonnegut's future could soon become our present. To 
prevent this from occurring, we must act quickly and decisively to 
return to the historical pupos es of the civil rights laws and 
amendments to the constitution: To end discrimination and to provide 
equal opportunity for all Americans. If we do not, what might 
we expect: 

The year was 2081, and everybody was finally 
equal. They weren't only equal before God 
and the law. They were equal every which way. 
Nobody was smarter than anybody else. Nobody 
was stronger or quicker than anybody else. 
All this equality was due to the 211th, 212th, 
and 213th Amendments to the Constitution, and 
to the unceasing vigilence of agents of the 
United States Handicapper General. 

This passage, written a year before the passage of the Civil 
Rights Acts of 1964 and long before their widespread abuse, earns 
Vonnegut high marks for prescience and oynicism. 
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For almost a decade. federal regulators and their allies 
in the civil rights industry. like agents of the imaginary 
"Handicapper General". have pushed many affirmative action concepts 
beyond their logical, legal. and moral limits. Some of these 
actions undoubtedly were the result of inadvertance or inattention 
on the part of those taking them. Other actions, like the recent 
statement of two holdover Commissioners of the U.S. Commission on 
Civil Rights, are the product of a type of thinking most Americans 
consider antithetical to our values. Their statement that the 
"Civil Rights laws were not passed to give civil rights protection 
to all Americans, as the majority of this Commission seems to 
believe." is not merely incorrect, but also serves to confuse and 
inflame. 

Inattention and inadvertance are far easier to accept. Believe 
me, I know. In 1982 I felt that quotas were an extraordinary 
remedy which should not be routinely sought. At that time, I 
had little formal background in civil rights law and had not often 
thought about, much less questioned, the prevailing popular notions 
about remedies. After two and one half years on the Equal Employment 
Opportunity Commission, some background, and much thought, I know 
that quotas are an extra-legal remedy which never should be sought. 
Other remedies merit similar scrutiny. 

What often surprises and saddens me is the amount of time 
and energy people put into trying to understand the nuances of 
some of the arguments in favor of formula-type remedies. Arguments 
that in contexts other than civil rights would be rejected out 
of hand as specious. Arguments that we now find out were often 
disingenuously made. The arguments supporting goals and timetables 
are a case in point. 

Goals and timetables people are told, and many uncritically 
repeat, "Are like managing by objectives" or are simply "The way 
that business does business". For reasons like these, it is 
argued that goals and timetables are innocuous and benign. Nonsense! 
They are nothing of the kind. A quota by any other name is just as 
wrong; not to mention discriminatory. 

If you question equating goals and timetables with quotas, 
just ask any proponent of formula-type relief. That's how I was 
first apprised that such distinctions simply do not exist. Better 
still, just think about it. The arguments distinguishing goals 
from quotas fail to withstand even minimal scrutiny. 
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I am not sure that it is fair to suggest that it is but 
a stone's throw from formula-type relief to the America of 
"Harrison Bergeron". Goals and timetables as well as quotas 
may not inexorably lead to the type of body restraints and mind 
control devices that Vonnegut envisioned to make all Americans 
equal in the year 2081. It is undeniable, however, that to 
achieve his vision, the concept that some people must be placed 
at a disadvantage in order to make everybody equal is a necessary 
predicate. That is the danger which must be avoided. 

What is important, is that we continue to make progress in 
the area of civil rights. This can and must be done fairly, 
without according special preferences to some or resorting to 
o t h er ex t r a -1 e g a l me a n s • T o do so , we f i r s t mus t be m i n d f u 1 of 
the primacy of individual rights in our constitutional and 
statutory schemes. We also must accept the fact that as we are 
endowed with dissimilar abilities and talents, so too will we 
achieve different results. This has been the guiding principle 
behind the Reagan Administration's battle against discrimination. 

There is perhaps no better summary of the Reagan Admi n
i strati on position on civil rights than can be found in an 
unfamiliar, and often unfriendly, soure: the editorial pages of 
the Washington Post. Its February 27th editorial,"Civil Rights 
for Some Only?", is a vindication of the position espoused by 
Administration spokesmen, most notable among them Chairmen Clarence 
Thomas of the U.S. Equal Employment Opportunity Commission, 
Clarence Pendleton of the U.S. Commission on Civil Rights, and 
Assistant Attorney General William Bradford Reynolds. It bears 
repetition here because it provides the satisfaction one can only 
derive from watching a heretic recant or a heathen convert. 

Civil rights leaders for 120 years have sought 
to guarantee equal treatment for all citizens, 
not special rights for some only. For a time, 
public attention has properly been given to 
the needs of some groups because they have 
suffered discrimination for so long. But this 
does not diminish, and should not infringe upon, 
the rights guaranteed to others. It demeans the 
statutes at issue to regard them as mere compen
satory laws or programs for preferential treatment. 
They are the affirmation of fundemental rights 
and values shared by all Americans and belonging 
to each. 
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Views like the foregoing, which have shaped the civil rights 
policies of the Reagan Administration, guarantee that Vonnegut's 
America will never come to pass. We will permit no person or 
group to be denied their rights or hindered in the attainment 
of their potential, while others are favored in the guise of 
protection. The days when discrimination as a conscious and 
explicit component of government policy, fortunately, are over. 
The country will certainly be better off for this. 


