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THE WHITE HOUSE 

WASHINGTON 

July 1, 1983 

MEMORANDUM FOR CRAIG L. FULLER 

FROM: RICHARD A. HAUSER 

SUBJECT: INS v. Chadha 

You have asked for our analysis of the Supreme Court's 
legislative veto opinion "as soon as possible." We provided 
such an analysis to the Senior Staff the morning after 
announcement of the decision. A copy of that analysis is 
attached. 

Since that time a working group chaired by Assistant 
Attorney General Olson has been convened to assess the 
impact of the decision. Our office, OMB, and Legislative 
Affairs are represented on the working group, in addition to 
the pertinent offices and divisions of the Justice Depart
ment and several other departments. The group is monitoring 
transmissions to Congress to ensure consistency with the 
Court's decision and to provide advance warning of any 
potential disputes concerning the effect of the decision. 

It was the general consensus of the group that an immediate 
effort should be made to prevent Congressional overreaction 
to the Chadha decision. Our office has recommended that 
Legislative Affairs meet with appropriate legislators and 
perform a calming function, advising them that we would 
comply with existing "report" provisions and would work 
closely with Congress in assessing the long-term effect of 
Chadha. Establishment of such a low-key approach and 
cooperative tone will do much to dissipate Congressional 
fears and prevent Congressional overreaction. 

RAH:JGR:aw 7/1/83 

cc: RAHauser 
JGRoberts 
Subj. 
Chron 



THE WHITE HOUSE 

WASHINGTON 

Date 7 /5/83 

Suspense Date __________ _ 

MEMORANDUM FOR: COUNSEL'S OFFICE ATTORNEYS 

FROM: DIANNA G. HOLLAND 

ACTION 

Approved 

Please handle/review 

XX For your information 

For your recommendation 

For the files 

Please see me 

Please. prepare response for 
______ signature 

As we discussed 

Return to me for filing 

COMMENT 



Office of the 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 2053() 
Assistant Attorney General 

MEMORANDUM TO THE ATTORNEY GENERAL 

Re: Impact of and Consequences of 
the Chadha Decision 

At your request, the Office of Legal Counsel 
initiated the formation of an ad hoc working group to 
examine the United States Supreme Court decision in Immigration 
and Naturalization Service v. Chadha and report to you, so 
that you might be able to report to the President, the likely 
consequences of the Chadha decision and potential Administration 
responses thereto. This is a preliminary report on the 
status of that project. 

A meeting was convened at 11:00 a.m. on Monday, 
June 27, 1983 at our offices.· It was attended by representa
tives of this Office, the Civil Division, the Office of 
Legislative Affairs in the Department of Justice, and one of 
your special assistants, representatives of the Counsel to 
the President and the Office of Legislative Affairs in the 
White House, the General Counsel of the Office of Management 
and Budget and an attorney in that office, the General Counsel 
of the Department of Defense ?nd the Acting Legal Adviser of 
the Department of State and another representative of the State 
Department. The Department of Defense and the Department of 
State were included because some of the most delicate and 
controversial legislative veto provisions (war powers resolution, 
arms sales, etc.) affect actions by those agencies. At the 
meeting, we discussed various potential legal problems and 
some of the likely legislative responses to the Supreme Court 
decision. In general, we took the following steps and made 
the following recommendations: 

1. The Civil Division was to notify all United 
States Attorneys and the General Counsels of all Executive 
Branch and "independent" agencies that all litigation commenced 
or anticipated regarding any legislative veto matter would be 
promptly reported to and coordinated by the Civil Division. 
That step has been accomplished. A copy of Mr. McGrath's 
cable/memorandum is Attachment A. 



2. The Office of L~gal Counsel would send a 
memorandum to all General Counsels in the Executive Branch and 
the "independent" agencies asking for an immediate (COB July 1, 
1983) inventory of all statutes known to or affecting each such 
agency which containe(j a legislative veto provision. After 
receipt of the information requested, the Office of Legal 
Counsel will itemize the legislative veto statutes, eliminate 
duplications and attempt to describe in a memorandum to you a 
brief summary of each relevant statute and a brief discussion 
of some of the legal issues raised by each such statute. The 
memorandum to agency General Counsel was sent on Tuesday, 
June 28, 1983. A copy is Attachment B. We are already 
receiving responses. 

3~ The Office of Management and Budget, through 
its General Counsel, Michael Horowitz, would take the steps 
necessary to make sure that each agency is informed of the 
necessity of bringing to the attention of OMB all anticipated 
actions by any agency under any statutes which contain a 
legislative veto provision. In this way OMB will be able to 
coordinate Administration activities (e.g. arms sales, budget 
deferrals, etc.) which might raise a legal or policy issue 
concerning a legislative veto provision or which might suggest 
the possibility of some hostile Legislative Branch response. 
I understand that this step ha9 been taken and that OMB is 
now coordinating all such potential actions and reporting all 
such matters to the Counsel to.the President and to this 
Office. If any such action suggests the possibili~y of 
litigation, OMB will report directly to the Civil Division of 
the Departillent of Justice as well. 

4. The Office of Legal Counsel, as part of the 
process described in Item 2, is examining all of the legislative 
veto statutes of which we are aware in order to provide you 
and the White House with some tentative and preliminary legal 
analysis of each such statute and potential legal problems 
relative thereto. We will then be in a position more 
clearly to focus attention on specific areas of greatest 
legal or policy concern. We ought to be able to provide you 
with a draft of this memorandum by July 8. Since it is 
already in the preparation stage, we are, of course, in a 
position to try to answer any questions you might have regarding 
specific subjects in the meantime. 

5. I believe that the consensus at the meeting was 
that the Off ice of Legislative Affairs at the White House 
should assume management responsibilities concerning the 
Administration's relationships with and responses to Congress 
concerning the Chadha decision and any legislative reactions 
to it. Individual agencies might have parochial interests or 
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concerns which, however legitimate, might be inconsistent 
with the preferable response regarding the legislative veto 
issue from the standpoint of the Administration as a whole. 
This is an area where government-wide coordination is not 
only appropriate, but highly necessary. We also generally 
felt that Congress should be assured that this Administration 
intends to cict prudently, responsibly and cautiously in the 
wake of the Chadha decision, that it intends no aggressive or 
precipitious measures which would provoke any crisis or 
confrontation with the legislature. We also felt we should 
communicate to Congress the Administration position that the 
legislative responses, if any, to the Chadha decision ought 
to be carefully thought out and well considered and not 
developed or adopted with undue haste. There are a large 
number of different types of legislative veto provisions 
attached to various types of Executive Branch actions {from 
rule-making to specific Executive decisions). They relate to 
matters ranging from powers granted to agencies to inherent 
presidential power. No one response, if any is justified, 
would be suitable to such a large combination of situations 
and we feel that Congress should be encouraged- to proceed 
deliberately and not with unnecessary haste. Mr. Fielding 
has communicated that sentiment to Messrs. Meese, Baker and 
Duberstein in a memorandum dated June 29, 1983, a copy of 
which is Attachment c. · 

We intended to have another meeting this week but 
determined that because Congress is now in recess and will 
not return until July 10th that we ought to postpone our next 
meeting to July 7, 1983 at 11:00 a.m •• We should have more 
information at that time and there did not appear to be any 
specific urgency which would require gathering such a large 
number of people together befo~e that time. 

cc: Edward C. Schmults 

)'l,~'"1,~ 
Theodore B. Olson 
Assistant Attorney -General 
Off ice of Legal Counsel 

Deputy Attorney General 

Fred F. Fielding 
Counsel to the President 
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/ . 
U.S. Department of Justice 

Civil Division 

Office of the :Asrutant Attomev Gt>neral Washinf(ton. D.C. :0530 

June 28, 1983 

ME~ORANDUM 

TO: ALL UNITED STATES ATTORNEYS 
ALL GENERAL COUNSELS 

J. ~aul McGr;~h 1(lifb~ 
Assistant: Atoor "fY eneral 
Civil Division ' \ 

FROM: 

I/ t . 

SUBJECT: Cases Raising "Legislative Veto" Issu~s 

On June 23, 1983, the Supreme Court issued a broadly worded 
decision in INS v. Chadha, No. ~0-1832, striking down the 
legislative veto device as unconstitutional. We expect that 
there will now be many cases raising questions concerning the 
status of the numerous laws containing legislative veto 
orovisions. It is essential that the Government's litiqation 
~osition regarding these questions be coordinated. The~efore, I 
request that you notify the Civil Division as soon as possible of 
any pending cases that involve legislative veto issues, and in 
the fut~re if such issues are raised in any case. T~ese issues 
will normally take the form of questions of severability of 
legislative veto provisions and of the retroactive effect of the 
decision in Chadha. However, they may take other forms as well 
and shoulj be Drought to the Civil Division's attention. The 
persons to contact at the Civil Division are either Mark Rutzick 
(Federal Pro~rams, 633-3315) or Douglas Letter {Appellate Staff, 
633-3427). Thank you in advance for your cooperation. 

Attachment A 
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Office of the 
As>J$tant Attorney General 

FRUM: 

TO: 

U.S. Department of Justice 

Offi~c vf L.:pl Cuunsd 

WasJ11n~ron. DC :oJJO 

JU;~ 

a.b~'--
rlSSlSt.a.nt. . .:..ttor:;ey G~neral 
Otf ice of Legal CouPsel 

ALL AGENCY GENERAL COUNSEL 

RE: Ident.:~ic~t.1on or Leg1sla.t.1ve Vet.o ~evices 

In view 'Jt :ne c-:=u;:reme •:ourr. • s decisio:-: :.n :-'""':;-i'!. ::--"'"t. i--:-: 
.:: r: c .. : .3 t · . ..: ~ .:! i :.. : J r. : -: r: : ti !:'."' ·: : c ~ ._., . ~~ ~. 3 .:: :-. 3: , ~-~ o • d 0 - ~ :; ~ .: , ...; ~ r: ~ _ _, , 
i~c~;, :t ~as ~eco~e ~ec2ssar~ :a ~nsure that t.~1s ~ecart.~en~ 

nas .3.n up-:c-·--:.:;ce list. ot .:ill .c:...:r-:-er.t.lf er~ect.i·.t€ st.~t.:..;i:cry 
~r~v1sicns :nat. ~ur;ort :o cont~r 0n one 0r t~o ~cuses or 
cc:7lm:.:.tees :..:;t ,:i::nc~ess :ewer- t.c ':3.Ke .;n~-/ lc:.1cns -:!"lat:., :n :.!;e 
wor~S 8! t.ne :~12!: Justi-=e, r-1ave n:_:-1.e-;;ur;.:)se 3.nG -?t::·:C~ ,~: 
altering t~e le~al r1~nt.s, duties 3nd relations of ?ersons, 
including Execut:ve 3rancn otf icials anc [private ~erscnsj 
outsioe the l~gisla~i~e brancn." Id., sl:.p c~. at 32. 
Such ;revisions ·.tculd incluce everyc::ing !:rc:n t«o-:-101.;se 
vetoes 8f a~ency ~egulations to co~m1ttee "a;;roval" ct the 
~se or apprc~r:at.ec runes :er ~erta1n a~ency activities. 

We .. cul~ very ~uc~ ap;reciate your assistance in compiling 
t~1s co~prenens1~e listing of ley1slative veto ;rov1s1cns ~y 
ex3n1n1~~ all statut.es ar:ect1nq ;cur agency•s op~rations 
(er otners in ~n1cn your agency ~ay ~ave a speciifc interest) 
an8 ?rovicing us w1tn a list oi those statutory ~revisions tnat. 
constitute leq1slac1ve vet.oes. You neeo not include in your 
listing statutory ~rov1sions that. provide only tor the 
reporting ot a ~articular action to Congress or one of 
its committees followed 8Y a waiting ~er1ca ~rior to 
l~p1ement.at.1on 0t that action, Dut any doubts reqarding 
wnet.!1Ar 1 ;rov1s1on :.s <)t' LS ::or. .3 l.t?'jiSl..3.tive ve~o .:!evice 
snoul~ 2e resolvea in t3vor ~t inclusion on your lisc1n~. 

Attachment B 
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For your convenience, we have attached a form foL you to 
une in making this report. We would appreciate receiving 
your report by c.o.b. July 1, 1983 and would ask that you 
ensure delivery by messeng~r to my ottice, room 5214 at Main 
Justice. If your statf needs adaitional advice, they should 
contact Ms. Bar~ara ?rice of this Off ice at 633-2046. Thank 
you very much for your cooperation. 

cc: Fred F. Fielding 
Counsel to the President 

Michael J. Horowitz 
Counsel to the Director 
Otf ice of ~anagement and Budget 
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AGE~CY 

St.1tutes containing legislative veto devices: 

Pub. L. No. and s u. s. Code citation: Severability ClausE 
s in Pub. L. or u. ~ 

l. s , Pub. L. No. u.s.c. ---
2. § ' Pub. L. No. u.s.c. - --
3. § , Pub. L. No. u.s.c. - --
4. § , Pub. L. No. u.s.c. - -
&::. § Pub. L. No. u.s.c. _,. - --
6. § Pub. L. No. u.s.c. - -
7. § Pub. L. No. u.s.c. - --
8. § Pub. L. No. u.s.c. - --
9. § Pub. L. No. u.s.c. - -

l 0 • s Puo. L. No. u.s.c. - --
' 1 
L - • § Pub. L. NO. u.s.c. - --
L 2 • § Pub. L. No. u.s.c. - --
~ 3 . § Pub. L. No. u.s.c. - -
! A 
~ -t • § Pub. L. No. u.s.c. - -

:::: § Pu!J. L. No. u.s.c. . _, . - --



THE WHITE HOUSE 

WAS..,INGTON 

.:a ~ -~ .oz:: 

June 29, J.9S3 
... c-..> .:::u co c::::> 
..... :"r. - ....") 

C') - :n 
::.. '-"' r-

Cl'\ < 
r-~ ..,, 
e }:f:MORANDUM FOR EDWIN MEESE III 

JJ.Y.~S A. BAKER III 
KEN?;ETB M. DUBERSTEIN 

c::: 
~ 

t:.. 
:.c (.'.) 

FROM: FF...E~ F. F!ELD!N~ 
COUNSEL TO TEE FKES!!)EN'T 

"" ,.., ,... c::z:::, 
<........) 

SUEJ:SC':': Ccncressicnal Reaction ~c INS v. Chacha 

hs you know, at Fresent, the Depa=~me~~ cf Justice has set 
U? a wc=ki~g q=o~p ~c revie~ the i~pac~ c= the rece~t 
c::c.c.::a cec isic:: er: legisla-::.i ve vetc, to oev:ise a recor..unenc5.at.i.on 
=c= ~~e hC..~i~iE~=at~cr. ?OSi~icn. 

:~ ~he ~~~e=~~ ~~ wc~lC see~ tc ~e ~he~ ~~~e is a ve::-v 
real car:qer that Cc~sress ~ay overreac~ to ~be Su~reme-
c,....,"' ....... - 'c '""ec..;c1--.:. ... ".t:'!_ ve·,.. r-ec..:c:~,,,....- ---c ....... ,_,--re --c ..;_..;.._ "-'"""'-- __ ____ ..._c;..,._ ..... ~ .._ ...... - .. --•,_•• c.. ................ --c:::.- ... ~..i...-C_!::"--CUS 

-c-~c- ... ~ c.;-,.....·-c:--~·--e exec·.--~ve -o-we- c~ "--ire ie,...--, c -- - .. -- --'-- ........ ·'-\,,..---. --- ::" - - -...c::. .. ~ .... ':'c..:..., 
s-:.a::C.!: ~::.c.~ \..-:..:.: :.~e~.;~ ~a=.:..:-' c=ec.~e cc::f:--c::~c.-=.:.c!l ~·i-:..h ~!le 
~c~~~i=~=c~~c~. I~ is ~y u~Ce~s~a~Ci~9 ~h~~ leg~~lat~ve 
;::-cpcse .. :.s ~c c:.::-::: exec::~:. \re a::C. aqe~c~~ c.c~!:o=:..-=y a=-e 
c.l=ec.cy c irct:.2.c. ::.:..:r.c;, anc vc.r .:..ct:.s lee;:. slc. to.:::-s !;ave bee:! 
iss:.::.::c:; s::.c."t.e::::e::ts ex-;;:-essi:::c; <:.hei:- o";n views c~ the 

c.·ec~c:-,....- c- ----.;,....,.«-.,.. 
- - __ ...... > -.w ~C.- -- ._.. """'--C.-

The=e:c=e, a~ ~~~E pc~~~ ~~ wo~:c c~pea~ i=pc=~a~t fc= the 
O~~:.ce c~ ~ec;islc.::.:.ve ~~~c.~=s ::.c mee::. wi::.~ a~~=c?=:.e~e 

h.Y =ecc~~e~Ca~ic~ ~~a~ we c6cp~ a pcsi~~c~ ~~a~, =c= tbe 
ti~e ~e:.::c, we ~i:: cc~=lv wi~h ::he "=epcr~" ~=cv~sio~e c& 
e>.:e-.;.~c ~e,....;c:1--.;,.e ve:.c·c: .. ::::-"-ec: a.-ic .... .._::::_ ·,_,e •.~.;•i .... -0-:-.... -._ __ -.._ ... _ ._ ~---C'--~ '- -\...--..-..i.'- - .... '-""•-.._ "" ¥\_.. __ """"' _,.-.,.. 

clcsely \:i::.!"l Co:--ic;ress to assess t;,e ef:ec~ cf the Cb.ache. 
C.ecisic:-.. Estc.:Cl:.sh.."'":'le11::. of such a low-key approc.ch a:r:.C. 
coo~e=at.ive to~e will do rnuc~ to dissipate Congressional 
fears anc prevent Cong=essional over=eactio~. 

It is i=~c=tan"': tha-::. the ~hite House prcvi6e leaee=sh~p in 
est.c.bl:.s.i:i::g t!:is -:.cne. ':'he various depar-::..~er:ts and 
agencies ~c.ve pa=oc~ial interests at stake in anv dealincs 
with the i:::- .?:espect.i ve ccrr.::'l.:.. "':::.ees, c.nc are net in - the bes-C 
position, at least in the !irst. instance, to ccnduct 
ciscussions at which broacier principles of executive power 
are at stake. 

. bee: h1-i~odore B • Olson 

Attachment C 
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. o\jes· to Recoup.· OrfLOSt Veto 
.· ,.(: ;'' ....... _ ,. 

lut week, Congress pve tbeae agen. haste of todaY'I ectlon. He noted that DO 
ion.NftYcnn- des broad diacretionarypowers. but re. bearings bacf been held and no constitu-

n.;:ir•~'-"TON, June 29--Tbe House tainedltsrigbttovetoregulatiom. tkloal ICbolars bad been questioned. 
IOO!l>tecl two sweeping restrto- One of the restrictions arose from a .. Nobody can make a definitive state-

. the powers of the Consumer by Mr. Levttu. This provided that ,ment at this time on whether this pro-

. Safety Commission in an effort wbeneYer 1be ·consumer agency posal II constitutkml," be said of the 
to regain the authority it lost when the adopted a rule tbat could have been Levttu proposal. . .. · . 

. Supreme Court struck down Congress's vetoed Jegislatively, the rule would not Mr. Levitas, asked about the appar. 
'. Y!'tO over certain executive actions. . take effect until approved by a ]oJnt eat contradiction between Ids P1'0POl81 

..... 1be House actions, adopted by voice reeolution of Cooaress, which would re- and Mr. Woman's proposal, which~ 
wte, were the first Congressional re- quire signing by the President. · adopted first, replied that House-Senate 
lpooses to the Supreme Court decision Mr. Levitas cooteDded tbat this would conferees could chooee. 
~ week. They were adopted u not be a legislative veto, but a new law, 'lbe basic bill enacted, which was a 

. iliPendments to a bfil that gave the GOY- and noted that the Supreme Court bad IUbstitute, e Pl'Q;rided a three-year au
'"'11UeDt agency far less money and au- urged Congress to redress its srtev· ~tlon, ratller than the five years 
~rity than hail been recommended by ances through leglllatlon. · . recommended by the Energy and Com
~Energy and Commerce Committee. Representative Remy Waxman, _merce Committee. It provided •·1 
The bill, with its restricting amend- Democrat of CallfomUi, disagreed. mlllion next year, $2.2 mlllion more 
~ .... ts. was adopted by a vote. . of 238 to "You are relega~ the agencies to than this year. The committee bill 
l71.. etudya>mmisstons: besaid. would have provided $47 million next 
_, pne restriction would provide that DO Representative John Dingell, Michl· J9Rl'. 
aiency rule take effect until adopted by pn Democrat, chairman of the Energy 'lbe committee bill would also have 
-1 joJnt resolution and signed by the and Commerce Committee, also op- tncteaaed the agency's ltatt, and re
Presldent~ a requirement that oppo- posed Mr. Levitas'• proposal. "This pealed that aection of the Consumer 
bents said would tum the agency to an body is badly overloaded now," be said. Product Safety Act requiring the 
advisory commission. Tbe other would "We will become a court of review." qency to notify a a>mpany of a request 
permit no rule to take effect until C.00.. Wummaottend Otber Blem' . · under~ Freedom of Information Act. 
gress bad an opportunity to disapprove .....__ · Jn addition, the committee bill would 
the legislation through a joint reaolu- .u., other restrictive PJ.'OPQ88.l was have changed the~· tul•making 
tkln. from Mr. Waxman, who iald it was In- procedures, simpll the proceduree 
• Sponsors said that lince a joint f8SO- tended to Rive Congress the powers it tor rules governing belB and eliminat-

tution required Presidential parttclpa- enjoyed belore the Supreme Court deci- Ing the requirement that the comm.is-. =-~~=~.be proscribed as a ~r= =~ect u:. = .lionbaseitsacticmoneeverat findings, 
;i r._. ..a-oru-~t . days. In tbil time, Congress could enact 
, · ... u•n ••-J - a joint resolution of disappraval, which 
' ...... I predict that this will be the first of also requirw a Presidential aipature. 

many. perhaps hundreds, of decisions Some leg&l experts have questioned 
by. which we :restructure the delicate Congress's rilbt to attach any •-P* 
balance of government," said Repre- facto conditJons Oil the authority 
tientattve Elliot B~ Levttu, a Georgl.a anmted to eucutive aaencies. Stanley 
Democrat. Be has been a leading eon. lrand. counsel to the !louse, ueerted 
•patonat ctiampton of the leglelative that the Supreme Court dedlloa meant 
-nto. · · that once Congress delegated power, .. I 
' In the debate, the House members .don't tbiDk we can Involve ouraelWll ln. 
'Were virtually united qn the need to find the rule-making proceu an a nturn 
tlOme way to Curb what they considered trl.Pl' : . . . . . · · 
ace11es in regulatory apncles. Until aepneemame l)blp!l ~ tbe 
~ ..,,,,- .. ,,, .. ... [ .. ~:.~.:- ~-{'~J.-::,4,·:;4";?.:·~·~,;· ... ~.~~,;,· ,".~:'"" ....... :~,f.~-~~J~l~,~~-..... ~:. 
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LEGISLATIVE VETO 

ASSOCIATED PRESS 

BY JERRY ESTILL . 
WASHINGTON CAP> -- THE HOUSE HAS FIRED THE FIRST SHOTS IN WHAT 

H?OMISES TO BE A PROTRACTED CONGRESSIONAL CAMPAIGN TO RECOVER POWER 
·LOST IN A SUPRrME COURT DECISION PANNING THE 50-YIAR~LD LEGISLATIVE 

'\£TO OVER EXECUTIVE BRANCH ACTION. 
THE VOLLEY CAME WEDNESDAY WHEN THE HOUSE AGREED BY VOICE VOTE TO 

!WO SEPARATE PROVISIONS RESTRICTING THE CONSUMER PRODUCT SAFETY 
·COMMISSION FROM PUTTING INTO PLACE ANY REGULATION WITHOUT 

· .... CONGRESSIONAL APPROVAL. . 
. · THE TIGHTER OF THE TWO WAS OFFERED PY REP. FLLIOTT W. LEVITAS 

D-GA • .t ONE OF THE MAJOR PROPONENTS OF THE TECHNIQUE STRUCK DOWN ly 
THE CuURT A WEEK AGO TODAY. . · · . · 

IT WOULD KEEF ANY COMMISSION REGULATION FROM TAKING EFFECT UNLESS 
OOTH HOUSES SPECIFICALLY VOTED ·TO IMPLEMENT lT AND THE PRESIDENT 
IGREES. . 

THE OTHER PLAN EY REP. HENRY A. WAXMAN D-CALIF. COULD HAVE A 
SIMILAR IMPACT t B~T WOULD LEAVE THE AGENCY' A LITTLE AoRE RUNNING 
ROOM. THE WAXMAN PROPOSAL WOULD DELAY THE EFFECTiv~"DATE or ANY 
JEGULATION FOR ~O DAYS~ IN WHICH CONGRESS COULD OVERTURN IT EY A 
MAJORITY VOTE IN EOTH ttOUSES IF THE PRESIDENT DID NOT OEJECT. IF 
(l)N:;RESS·DID NOT ACT THE RULE WOULD TAKE EFFECT AUTOMATICALLY. 
. BOTH THE WAXMAN A~D LEVITAS AMENDMENTS -- TO A BILL RE-AUTHORIZI 
CONTINUATION OF THE COMMISSION -- WOULD ALLOW CONGRESS TO OVERRIDE 
EVEN PRESIDENTIAL OPJECTIONS TO ITS' PROPOSED VETO or A RULE IF A 
TWO-THIRDS MAJORITY IN POTH HOUSES AGREED. 

LEVITAS SAID THE JUSTICE DEPARTMENT HAD REVIEWED HIS APPROACH A 
CONCLUDED IT WOULD PASS CONSTITUTIONAL MUSTER UNDER THE GUIDELINES 
LAID DOWN EY THE COURT LAST WEEK. 

HE SAID THE SAFEGUARD IS CRUCIAL PEC~USE CONGRESS HAS DELEGATED 
CONSIDERAELE AUTHORITY TO REGliLATION-WRl'.TING AGENCIES ON THE PREMIS 
THAT IT WOULD HAVE A SECOND LOOK AND COULD EXERCISE THE LEGISLATIVE 
\£TO IF IT DIDN'T LIKE THE WAY ITS LAWS WERE IMPLEMENTED. 
AP-WX-06-30-83 1251EDT 
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FOR IMMEDIATE ULEASE 
THURSDAY, JUNE 23 1 1983 

AG 
202-633•2007 

Attorney General William French Smith today issued the 

following statement: 

The Supreme Court has reaf fir!Iled in a stron9 and compelling 

opinion the vital and important role under our Constitution of the 

principle of separation of.powers. As the Solicitor General argued 

to the Supreme Court, the Framers of our"constitution thoughtfully 

provided that when Congress acts to legislate it must be through the 

affirmative votes of both Houses with the participation by the 

President through his approval or veto. Once a law is passedt the 

President is given the constitutional power to execute the laws and 

Congress may not act to reverse or invalidate such Executive action 

except through subsequent leqislation. 

I ani most gratified by the Supreme Court's decision. The long 

term effect of this decision will be a better and.more effective 

Congress as well as a more effective presidency. 



THE WHITE HOUSE 

WASHINGTON 

Suspense Dale __________ _ 

MEMORANDUM FOR: ~ 
FROM: DIANNA G. HOLL~D 
ACTION 

Approved 

Please handle/review 

.K For your information 

For your recommendation 

For the files 

Please see me 

Please prepare response for 
· signature 

As we discussed 

Return to me for filing 

COMMENT 



THE WHITE HOUSE 

WASHINGTON 

23 June 1983 

FRED FIELDING: 

FYI--This morning the Supreme Court 
upheld the 9th Circuit decision in 
Chadha v. INS (holding a concurrent 
resolution veto to be unconstitutional). 

I haven't yet seen the opinions, but 
as I note in my new monograph on the 
War Powers Resolution (excerpt attached) , 
the Chadha decision has implications 
for the constitutionality of the War 
Powers Resolution as well. I will have 
a copy of the decision by early 
afternoon. I have given a similar 

note to Bob Kimmitt. 

\?o\. 
Bob Turner 

PS--I am just flagging this for you 
FYI, no need to respond. 



The War Powers 
esolution: 

Its 
Im I m ntati n 
in Th ry 
and Practice 

Robert F. Turner 

Foreword by 
Senator John G. Tower 

FOREIGN POLICY RESEARCH INSTITUTE 
Philadelphia, Pennsylvania 



The second justification given by President Nixon in vetoing 
the War Powers Resolution was the provision in section S(c) al
lowing the Congress to direct the president to remove U.S. forces 
from a hostile environment. The constitutional objection to this 
was not only that it would in some instances result in an imper
missible legislative infringement upon valid presidential power 
under the Constitution, but even worse it would be accomplished 
by a concurrent resolution. Unlike a bill or joint resolution, which 
require signature by the president (or passage by a two-thirds vote 
of both houses subsequent to a presidential veto), a concurrent 
resolution needs only a simple majority of each house of Congress 
to become effective. 

Article I, section 7, clause 3 of the Constitution provides that: 

Every order, resolution or vote to which the concurrence of the Senate 
and House of Representatives may be necessary (except on a question 
of adjournment) shall be presented to the President of the United States; 
and before the same shall take effect, shall be approved by him, or being 
disapproved by him, shall be re-passed by two-thirds of the Senate and 
House of Representatives, according to the rules and limitations pre
scribed in the case of a bill. 

A lengthy study prepared in 1973 by the Congressional Research 
Service of the Library of Congress, in discussing the so-called 
presentation clause, concluded: 

"Necessary" here means necessary if an "order, resolution, or vote" 
is to have the force of law. Such resolutions have come to be termed 
"joint resolutions" and stand on a level with "bills," which if "enacted" 
become statutes. But "votes" taken in either House preliminary to the 
final passage of legislation need not be submitted to the President, nor 
resolutions passed by the Houses concurrently with a view to expressing 
an opinion or to devising a common program of action . . . or to di
recting the expenditure of money appropriated to the use of the two 
Houses.37 

The House Committee on Foreign Affairs report on the War 
Powers Resolution acknowledged that "some question has been 
raised about the constitutionality of the use of a concurrent res
olution for this purpose," but argued that there was "ample prec
edent for the use of the concurrent resolution to 'veto' or dis
approve a future action of the President, which action was 
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previously authorized by a joint resolution or bill. " 38 This was 
apparently based on the novel view that exercise of the president's 
constitutional war powers required prior affirmative congres
sional approval. Thus, the report said: "Under the Constitution, 
the President is designated as the Commander in Chief to pros
ecute wars authorized by Congress. " 39 As examples of "legislative 
actions which have the effect of law without a Presidential sig
nature," the report included "amendments to the Constitution of 
the United States and orders to spend money appropriated to the 
use of the Congress. " 40 In supplemental and minority views, nine 
committee members expressed concern about the constitutionality 
of the proposed use of the concurrent resolution veto. If concur
rent resolutions serve the purpose of expressing the view of the 
Congress, and providing for congressional housekeeping pur
poses, President Nixon would appear to be on strong ground in 
asserting that their use in restricting the constitutional com
mander-in-chief powers of the president is inappropriate. Indeed, 
as will be discussed below, it is well established that Congress 
cannot even limit the president's commander-in-chief powers by 
statute. 41 

Sections 6 and 7 of the War Powers Resolution provide for 
expedited consideration of legislation and resolutions pertaining 
to a war powers report by the president. Section 8 provides that 
authority to introduce U.S. forces into a hostile' situation shall not 
be inferred from appropriations or other legislation unless ex
pressly authorized with reference to the War Powers Resolution, 
nor from any treaty "heretofore or hereafter ratified" unless im
plemented by legislation expressly authorizing such use of U.S. 
armed forces. However, there is a possible inconsistency between 
this provision and the assertion in Section 8( d) that "nothing in 
this joint resolution ... is intended to alter ... the provisions of 
existing treaties. " 42 Section 9 provides that "if any provision of 
this joint resolution ... is held invalid, the remainder ... shall 
not be affected thereby." 

The President's Constitutional War Powers 

Before reviewing the actual implementation of the War 
Powers Resolution, a review of the constitutional war powers-

15 
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ions, Hearings 

on a Review of the Operation and Ejfecti11eness of the War Powers Resolution, 
95th Cong., 1st sess., 1977, p. 76 (hereafter, U.S. Senate, Hearings [1977]) 
(testimony of former State Department legal adviser Monroe Leigh). 

43. Quoted in Charles C. Tansill, "War Powers of the President of the United 
States with Special R,eference to the Beginning of Hostilities," Political 
Science Quarterly, March 1930, p. 6. Professor Edwin Corwin has described 
the Constitution as "an invitation to struggle for the privilege of directing 
foreign policy." (The President: Office and Powers, 4th rev. ed. (New York: 
New York University Press, 1957), p. 171.) For a discussion of the con
stitutionality of the "concurrent resolution veto" mechanism, see: U.S. 
Senate, Congressional Record, June 11, 1976, p. S9026 (daily ed.) (remarks 
of Senator Griffin); Alan S. Nanes, "Legislative Vetoes: The War Powers 
Resolution," in U.S. Library of Congress, Congressional Research Service, 
Studies on the Legislati11e Veto, prepared for the Subcommittee on Rules of 
the House, Committee on Rules, 96th Cong. 2d sess., 1980, p. 579; and 
U.S. Senate, Hearings (1977), pp. 74-76. Although as this is being written 
the U.S. Supreme Court has never ruled on the constitutionality of the 
legislative veto, two recent decisions by circuit courts of appeals declaring 
certain such vetoes to be unconstitutional are now before the Court. The 

first of these was Ch~~!.!J.}gtptio!l.f!.!?!f.J:!!l.1!!!!JL;;at!~. S~!};;,J!!.l§j F.2d 
408 [9th Cir. 1980]), in which the 9th Circuit Court of Appeals unani
mously ruled that a statute permitting Congress by concurrent resolution 
to overturn an immigration decision by the executive branch was uncon
stitutional. Sullivan notes: "Some legal experts immediately suggested that 
the Chadha ruling would vitiate the restraining effects of the War Powers 
Resolution. On advice of counsel, House Clerk Edmund Henshaw warned 

• ~~l#'J%%1---~~ry;?"""'~\l<TW=,Y£;'iif<'":'!c.''"'''"'*'~,_,~"%W>V%C'~V~\>;oc'"10'£;,W~W~~~'m#i'iN'°"'~~;\<-;WN°',;'='°'"<'''ha"""''"'"-'~k"~!VJfNI; 

Jjo~se f2~-ff~~!Jlll~-~hfJJJni!;1 .• ~~lll.2f1!.Jh~ili.~~h4£~m2.~;;;_ . . ~ . 

n ... once the Ex
ecutive has initiated action." (Sullivan Study, p. 282JM~;~·;~~e~7'ilie 
~~~~Q:lim~'1¢W,~~ 

D.C. Circuit Court of Appeals struck down a one-house legislative veto 
in Consumer Energy, Etc. v. F.E.R.C. (discussed above) noting that the 
"primary reason" for the presidential veto power in article I, section 7 (the 
presentation clause) of the Constitution "was to give the President a de
fensive weapon against legislative intrusions on the powers of the Execu
tive." (Ibid., p. 461.) The Consumer Energy court noted that every admin
istration since that of Herbert Hoover has attacked the legislative veto as 
unconstitutional. (Ibid., p. 453.) 

44. W. Taylor Reveley III, War Powers of the President and Congress: Who Holds 
the Arrows a11d Oli11e Branch? (Charlottesville: University Press of Virginia, 
1981), p. 36. 

45. See for example Erik Castren, The Present Law of War and Neutrality (Hel
sinki: Suomalaisen Tiedeakatemian Toimituksia Annales Academiae Scien-

37 



THE WHITE HOUSE 

WASHINGTON 

June 29, 1983 

MEMORANDUM FOR EDWIN MEESE III 

FROM: 

SUBJECT: 

JAMES A. BAKER III 
KENNETH M. DUBERSTEIN 

FRED F. FIELDIN~ 
COUNSEL TO THE P°RESIDENT 

Congressional Reaction to INS v. Chadha 

As you know, at present, the Department of Justice has set 
up a working group to review the impact of the recent 
Chadha decision on legislative veto, to devise a recommendation 
for the Administration position. 

In the interim it would seem to me that there is a very 
real danger that Congress may overreact to the Supreme 
Court's legislative veto decision and to take precipitous 
action to circumscribe executive power or take legal 
stands that will inevitably create confrontation with the 
Administration. It is my understanding that legislative 
proposals to curb executive and agency authority are 
already circulating, and various legislators have been 
issuing statements expressing their own views on the 
effect of the decision on particular statutes. 

Therefore, at this point it would appear important for the 
Office of Legislative Affairs to meet with appropriate 
legislators and perform a calming function. It would be 
my recommendation that we adopt a position that, for the 
time being, we will comply with the "report" provisions of 
existing legislative veto statutes and that we will work 
closely with Congress to assess the effect of the Chadha 
decision. Establishment of such a low-key approach and 
cooperative tone will do much to dissipate Congressional 
fears and prevent Congressional overreaction. 

It is important that the White House provide leadership in 
establishing this tone. The various departments and 
agencies have parochial interests at stake in any dealings 
with their respective committees, and are not in the best 
position, at least in the first instance, to conduct 
discussions at which broader principles of executive power 
are at stake. 

FFF:JGR:kkk 6/29/83 // 

·bee: FFFielding/JGRoberts/Subjeet/Chron 

bee: Theodore B. Olson 



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

June 28, 1983 

MEMORANDUM FOR FRED F. FIELDING 

THROUGH: RICHARD A. HAUSER 

FROM: JOHN G. ROBERTS 

SUBJECT: INS v. Chadha 

I have prepared the attached proposed memorandum for your 
signature to implement the course of action recommended in 
my memorandum of yesterday. Since I believe time to be of 
the essence (see, e.g., Senator Percy's comments on the War 
Powers Act in today's Post), the proposed memorandum avoids 
any formal reference to the Legislative Strategy Group. The 
Office of Legislative Affairs wanted guidance from a higher 
authority before undertaking to calm Congress concerning 
Chadha; the draft memorandum seeks to provide that guidance. 

Attachment 



THE WH !TE HOUSE 

WASH I NG TON 

June 29, 1983 

MEMORANDUM FOR EDWIN MEESE III 

FROM: 

SUBJECT: 

JAMES A. BAKER III 
KENNETH M. DUBERSTEIN 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Congressional Reaction to INS v. Chadha 

As you know, the Department of Justice has set up a working 
group to review the impact of the recent Chadha decision on 
legislative veto, to devise a recommendation for the 
Administration position. In the interim it would seem to me 
that there is a very real danger that Congress may overreact 
to the Supreme Court's decision and take precipitous action 
to circumscribe executive power or take legal stands that 
will inevitably create confrontation with the Administration. 
It is my understanding that legislative proposals to curb 
executive and agency authority are already circulating, and 
various legislators have been issuing statements expressing 
their own views on the effect of the decision on particular 
statutes. Therefore, at this point it would appear important 
for the Office of Legislative Affairs to meet with appropriate 
legislators and perform a calming function. It would be my 
recommendation that we adopt a position that for the time 
being we will comply with the "report" aspect of existing 
legislative veto provisions and that we will work closely 
with Congress to assess the effect of the Chadha decision. 
Establishment of such a low-key approach and cooperative 
tone will do much to dissipate Congressional fears and 
prevent Congressional overreaction. 

It is important that the White House provide leadership in 
establishing this tone. The various departments and agencies 
have parochial interests at stake in any dealings with their 
respective committees, and are not in the best position, at 
least in the first instance, to conduct discussions at which 
broader principles of executive power are at stake. 

FFF:JGR:aw 6/29/83 
cc: FFFielding/JGRoberts/Subj./Chron 

bee: Theodore B. Olson 



THE WHITE HOUSE 

WASHINGTON 

June 28, 1983 

MEMORANDUM FOR EDWIN MEESE III G;y~ 

FROM: 

JAMES A. BAKER III 
KENNETH M. DUBERSTEIN c/{{yA ~ 

1f~1~~ 
FRED F. FIELDING ( ~.-v.Jr,..J' \ 
COUNSEL TO THE PRESIDENT ~~ 

It is important that e White House provide leadership in 
establishing this ton • The various departments and agencies 
have parochial inter sts at stake in any dealings with their 
respective committee , and are not in the best position, at 
least in the first nstance, to conduct discussions at which 
broader principles f executive power are at stake. 

~ 
~ 1:t-v l.J-4.. ~ ,_ 



LEGISLATIVE VETO 

Q: What is your reaction to the Supreme Court's decision in 
INS v. Chadha, striking down the legislative veto? 

A: As you know, the Supreme Court agreed with our legal 
arguments in that case, and naturally I was pleased 
with the result. I think the decision will force Congress 
to draft laws with greater care and precision, since Congress 
will not have a chance to veto subsequent agency actions 
based on those laws. In the long run this will make for 
a more effective Congress and a more effective Executive 
branch. 

Q: During the campaign you supported the legislative veto, 
as a means for Congress to police the bureaucracy. 
Hasn 1 t Congress now lost that power? 

A: We argued against the legislative veto in Court because 
we became convinced that the Constitution did not permit 
Congress to take action without going through the full 
process of passing a bill through both Houses and presenting 
it to the President for veto or approval. In the long 
run, I think the Court's decision will make the bureaucracy 
more responsible, because it will force Congress to make 
the hard choices about what it wants the bureaucracy to do, 
and spell those out in the statutes. In the past, Congress 
gavE: some agencies and the bureaucracy too much leeway 
in the first instance while reserving the power to later veto 
their actions. Without that power, Congress can be expected 
to be more circumspect in the delegation of authority ln the 
future. 

Q: Will you ignore legislative veto provisions in existing 
la\,lS, such as the War Powers Act? 

A: I don't want to get into the question of the impact of the 
decision on specific statutes. The Justice Department is 
reviewing that issue and will look at each particular 
question as it comes up. The decision is clear, however, 
that unless Congress passes a bill through both Houses and 
presents it for Presidential veto or approval, its actions 
are without legal effect. We certainly expect Congress to 
act consistent with the decision. 



THE WHITE HOUSE 

WASHINGTON 

June 24, 1983 

MEMORANDUM FOR RICHARD A. HAUSER 

JOHN G. ROBERTS~ • FROM: 

SUBJECT: "Report and Wait" Provisions After Chadha 

I have been giving some thought to the question whether 
"report and wait" provisions are constitutional in the wake 
of the Chadha decision. We have discussed this question 
briefly, and I thought it advisable to alert you that my 
conclusion upon reflection differs from my off-the-cuff 
reaction. 

A "report and wait" provision typically requires an agency 
to submit its proposed rules to Congress, and provides that 
the rules will not be effective for a specified period. The 
theory is that Congress, if it disagrees with the rules, can 
pass legislation during the "wait" period preventing the 
rules from going into effect. In the absence of such 
action, the rules would become effective at the end of the 
"wait" period. 

This procedure is similar to the legislative veto, in that 
it permits Congress to affect executive actio~ (delay it) 
without passing a law concerning that specific action and 
presenting it to the President. This similarity was the 
basis of my original reaction that "report and wait" 
provisions may be constitutionally suspect for the same 
reasons the legislative veto fell in Chadha. At the same 
time, however, Congress doubtless has the authority to 
require the submission of proposed agency actions, as well 
as the power to provide a generally-applicable period of 
delay for the effectiveness of agency action. Indeed, 
Congress has done the latter in the Administrative Procedure 
Act. A "report and wait" provision simply joins the 
exercise of these two powers. Its operation in any 
particular case is not the result of impermissible 
congressional action -- a one-house veto or concurrent 
resolution -- but rather of the original legislation 
establishing the report and wait procedure, which 
legislation satisfied the Chadha requirements. 

Footnote 9 in the Chief Justice's Chadha opinion suggests 
acceptance of the "report and wait" procedure, although of 
course the issue was not before the Court. Sibbach v. 
Wilson, 312 U.S. 1 (1941), cited in footnote 9, approved the 
"report and wait" procedure with respect to the Federal 
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Rules, but that situation -- rules of procedure promulgated 
by the Supreme Court -- is somewhat different from the 
situation of rules promulgated by an executive agency. In 
short, I still think the question needs thorough review and 
analysis by the Justice Department, particularly since I 
suspect Congress may begin enacting "report and wait" 
provisions with a vengeance. I am now leaning, however, to 
the conclusion that "report and wait" provisions are valid. 

I take refuge from the anticipated charge of vacillation in 
the words of Baron Bramwell, who wrote "The matter does not 
appear to me now as it appears to have appeared to me then." 
Were I less modest I could also quote Lord Westbury, who 
turned aside ·a barrister's reliance upon an earlier opinion 
of his by saying "I can only say that I am amazed that a man 
of my intelligence should have been guilty of giving such an 
opinion." See generally McGrath v. Kristensen, 340 U.S. 
162, 176-178 (1950) (Jackson, J., explaining his concurrence 
with a Court opinion disagreeing with a previous Attorney 
General opinion he had authored) . 

"Report and wait" provisions would only be valid, however, 
when Congress could withhold the grant of rulemaking authority 
in the first place. Different issues would be raised by a 
congressional attempt to delay the exercise of inherent 
executive authority. 
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THE WHITE HOUSE 

WASHINGTON 

June 27, 1983 

FOR: FRED F. FIELDING 

THRU: RICHARD A. HAUSER 

FROM: ~JOHN G. ROBERTS, JR 

SUBJECT: 
c:::::-..:- ·' 

ResEonse to INS v. Chadha 

I attended a meeting at the Department of Justice this morning 
concerning what actions the Government should take in the wake of 
the Supreme Court's decision in INS v. Chadha. The meeting was 
chaired by Ted Olson and attended by Paul McGrath, Bob McConnell, 
Will Taft, Dan McGovern, Mike Horowitz, Bob Cable, Randy Davis, 
and others. The group agreed that severability would be the 
critical issue in the future, and Olson noted that our general 
position has been that legislative veto provisions are typically 
severable. Any departure from this rule in a particular case 
would have to be carefully weighed in light of potential 
consequences on executive power in other areas. It was agreed 
that we should comply with "report and wait" provisions, which 
were also viewed as severable. 

~ There was general consensus that we should try to calm the fears 
~ of legislators, and attempt to forestall any precipitous action 

X on their part, such as enactment of an omnibus report and wait yr (v law. Cable and Davis were reluctant to commit Legislative 
: .. ~ I\ ~~ffairs to the task of meeting with chair.men.and ranking members 
"\~A ~.Y\,AR; convey our low-key approach. A..lliE_:tfie ~gt~!19~~th.~-
~ ~/ V s~e s:!;:,§.9~tQ~:mE:~J:!J.aj:;~,,Y,O\!.m£Q11Y~.lliL.L~.~j;ing~.f.J;;J1e..~~aillL~ 
"'/ S.!£~!~9Y~_.Q£2~E~~-~.~.<J:~r~~~~:\l~_.3:~e ,!>_!:i?E ... ~J?-0'!~~2~0~~ 

C.Qllg!:~.QJ;L,QIL9J:?~±-9.'.!-J2£:~f>Y .. J:J1~SuE£eJ1lg,, CQl!!:!:: .. '. .. §~-d~c i.§iSLlh They did 
> ~ not think it was something Duberstein should do on his own. 
4 Olson and the others are awaiting leadership from the White House 

on dealing with the Hill and explaining what we will be doing 
with existing legislative veto provisions. 

The other conclusion from the meeting was that the various 
departments should keep OMB apprised of any controversial 
submissions to Congress under report and wait provisions 
containing presumptively invalid and severable legislative 
vetoes. The effort is to provide the West Wing with advance 
warning before a battle on the consequences of Chadha is joined. 



THE WHITE HOUSE 

WASHINGTON 

June 27, 1983 

FOR: FRED F. FIELDING 

THRU: RICHARD A. HAUSER 

FROM: JOHN G. ROBERTS, JR.'. 

SUBJECT: Response to INS v. Chadha 

I attended a meeting at the Department of Justice this morning 
concerning what actions the Government should take in the wake of 
the Supreme Court's decision in INS v. Chadha. The meeting was 
chaired by Ted Olson and attended by Paul McGrath, Bob McConnell, 
Will Taft, Dan McGovern, Mike Horowitz, Bob Cable, Randy Davis, 
and others. The group agreed that severability would be the 
critical issue in the future, and Olson noted that our general 
position has been that legislative veto provisions are typically 
severable. Any departure from this rule in a particular case 
would have to be carefully weighed in light of potential 
consequences on executive power in other areas. It was agreed 
that we should comply with "report and wait" provisions, which 
were also viewed as severable. 

There was general consensus that we should try to calm the fears 
of legislators, and attempt to forestall any precipitous action 
on their part, such as enactment of an omnibus report and wait 
law. Cable and Davis were reluctant to commit Legislative 
Affairs to the task of meeting with chairmen and ranking members 
to convey our low-key approach. After the meeting, they 
suggested to me that you convene a meeting of the Legislative 
Strategy Group to address the question of how to work with 
Congress on abiding by the Supreme Court's decision. They did 
not think it was something Duberstein should do on his own. 
Olson and the others are awaiting leadership from the White House 
on dealing with the Hill and explaining what we will be doing 
with existing legislative veto provisions. 

The other conclusion from the meeting was that the various 
departments should keep OMB apprised of any controversial 
submissions to Congress under report and wait provisions 
containing presumptively invalid and severable legislative 
vetoes. The effort is to provide the West Wing with advance 
warning before a battle on the consequences of Chadha is joined. 
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Office of the 

U.S. Department of Justice 

Office of Legal Counsel 

Washington. D.C. 20530 
Assistant Attorney General 

Jl. 8 1983 

MEMORANDUM TO CRAIG L. FULLER 
ASSISTANT TO THE PRESIDENT FOR CABINET AFFAIRS 

The Attorney General has requested that I respond 
to your request for an analysis of the Supreme Court's 
legislative veto opinion. I am accordingly enclosing herewith 
a copy of a brief analysis which I have prepared for the 
Attorney General which describes the Chadha decision (and the 
Process Gas decisions, i.e., the decisions of the Supreme 
Court relative to the Federal Trade Commission and the Federal 
Energy Regulatory Commission vetoes which were decided on 
July 6) and sets out a summary and review of certain of the 
issues raised by the decisions. Needless to say, we may wish 
to amplify this analysis within a few weeks as our process of 
evaluation continues. 

As you know, at the request of the White House, a 
legislative veto working group has been assembled within the 
Administration to discuss the ramifications of the Supreme 
Court decisions and to assist the Administration in responding 
to developments in this area. This group consists of repre
sentatives from OMB, the State Department, the Department of 
Defense, the Offices of Counsel to the President and Legislative 
Affairs in the White House and the Civil Division and the 
Offices of the Attorney General, Legal Counsel and Legislative 
Affairs in the Department of Justice. For your further 
information, I am enclosing herewith copies of two memoranda 
which I have prepared for the Attorney General setting out 
the matters discussed at the first two meetings of this 
working group. 

One of the Administration's first decisions subse
quent to Chadha relative to legislative vetoes was to render 
an opinion for the Off ice of the United States Trade Represen
tative regarding the authority of the President to impose 
import restrictions under S 203 of the Trade Act of 1974 with 
respect to specialty steel products. I am enclosing herewith 
a copy of the memorandum prepared by my Deputy, Ralph Tarr, 
in connection with this matter. It provides some illumination 
as to how we intend to approach these matters as they come up 
in the future. 



We believe that it is very important to take each 
matter, to the extent permitted by the exigencies of the 
circumstances, on a case-by-case basis, thereby carefully 
building up a storehouse of expertise and experience in 
responding to specific problems. our hope is that this 
process will ensure that each decision is made thoughtfully 
and in a manner which provides some precedent and guidance 
for subsequent decisions. This process generally counsels 
against any broad generic statements regarding how legislative 
veto matters will be handled, but we can try to provide 
general guidance whenever it is sought. I feel that if we 
proceed cautiously we will hopefully avoid the pitfall of 
making decisions with unintended consequences and will also 
avoid unnecessarily inf laming those Members of Congress who 
are already emotionally aroused by the Court's decisions and 
who possess the potential to advocate broad and undoubtedly 
counterproductive legislative "solutions." 

We are also providing these materials in response 
to Ed Meese's direct request this morning to Ed Schmults. 

Please let me know if we can be of any further 
assistance. 

Enclosure 

cc: Attorney General 

Deputy Attorney General 

~Fred F. Fielding 
Counsel to the President 

Theodore B. Olson 
Assistant Attorney General 
Off ice of Legal Counsel 



Office of the 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 
Assistant Attorney General 

MEMORANDUM TO THE ATTORNEY GENERAL 

RE: ANALYSIS OF SUPREME COURT LEGISLATIVE VETO DECISIONS 

This memorandum responds to your request for a 
summary analysis of the recent Supreme Court decisions 
regarding legislative vetoes and their potential impact on 
existing statutes and other sources of presidential authority. 
This analysis will necessarily be brief and somewhat over
simplified. 

1. Legislative Vetoes 

Legislative vetoes are provisions pursuant to which 
Congress, or a unit of Congress, is purportedly authorized to 
adopt a resolution that will impose on the Executive Branch 
(or the "independent" agencies) a specific requirement to 
take or refrain from taking an action. A key characteristic 
of all legislative veto provisions is that a resolution pur
suant to such a provision is not presented to the President 
for his approval or veto. Legislative vetoes authorize 
procedures under which one or both Houses of Congress or a 
Committee of either House may act (or, in some cases, by 
failing to act) in a manner not fully consistent with the 
constitutionally ordained procedure for enacting laws in 
order to overrule, reverse, revise, modify, suspend, prevent 
or delay an action by some part of the Executive Branch or an 
agency. The veto may purport to affect a purely Executive 
decision such as the suspension of deportation of an alien or 
the authorization of the sale of property or a quasi-legislative 
decision such as a rulemaking by the Federal Trade Commission. 

Legislative vetoes first surfaced approximately 
fifty years ago, but in the past ten to fifteen years the 
trickle has become a torrent. Every President since Hoover has 
o~posed legislative vetoes on either policy or constitutional 
grounds or both, with the intensity of their opposition tending 
to increase in direct proportion to the length of their 
experience with them as Chief Executive. 



2. Chadha, FERC and FTC - The Circuit Court Decisions. 

These three cases collectively represent a relatively 
complete range of types of legislative vetoes and the consti
tutional issues which have been raised with respect to them. 

Chadha involved an Attorney General's statutorily 
authorized decision to suspend the deportion of an alien for 
humanitarian reasons which was "vetoed" by a resolution passed 
by one House of Congress. FERC and FTC involved rulemaking 
decisions by "independent" regulatory commissions (bodies 
whose decision makers have been legislatively placed beyond 
the President's removal power and who, therefore, are not 
accountable to the President). FERC, involved an incremental 
pricing regulation (higher prices for business than for 
consumers) for natural gas, seemingly required by statute, 
but reversed by one House of Congress not long after the rule 
was promulgated. FTC was a regulation requiring disclosure 
of known defects a~he time of used car sales which was 
vetoed by a concurrent resolution of Congress (concurrent 
resolutions, as distinguished from joint resolutions are not 
presented to the President for his approval or veto). 

The Attorney General's suspension of Mr. Chadha's 
deportation was struck down by a unanimous 9th Circuit panel 
in an opinion written by Judge Kennedy in December of 1980. 
The Court reasoned that the veto provision violated the 
constitutionally required separation of powers in that it 
intruded on the Executive's authority to faithfully execute the 
laws and the judicial power to determine cases or controversies 
(in the sense that the congressional resolution responded to 
a committee "findingw that Mr. Chadha did not meet the 
statutory criteria for the relief accorded by the Attorney 
General). To the extent that the action of the House of 
Representatives was viewed as legislative in nature rather 
than judicial or executive, the Court concluded that it failed 
to comply with Article I, § 7 (Presentment Clauses) of the 
Constitution which requires that all legislative actions of 
Congress be passed by both Houses of the congress and presented 
to the President for his approval or veto. 

FERC was a unanimous panel decision, of the D.C. 
Circuit with an exhaustive 104 page opinion by Judge Wilkey. 
The one house veto was held inconsistent with the Presentment 
Clauses and the principle of bicameralism that all legislation 
must be approved by both Houses of Congress. The Court also 
found the veto to violate the separation of powers in that 
the action purported to interfere both in the judicial and 
executive spheres. The fact that FERC, was an "independent" 
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agency not subject to presidential control did not diminish 
the constitutional problem because an important purpose 
behind the separation of powers principle was to prevent the 
concentration of power in any one branch of government, 
including, particularly, Congress. 

The concurrent resolution rejecting the FTC "used 
car rule" was overturned by an ~ bane per curiam opinion of 
the D.C. Circuit on the grounds of separation of powers and 
failure to comply with the Presentment Clauses. 

3. The Suoreme Court Decisions 

The Supreme Court decided Chadha on June 23, 1983. 
The Chief Justice wrote the Court's opinion. Justice White 
dissented on the merits. Justice Rehnquist dissented on the 
grounds of severability (discussed infra). Justice Powell 
found that the Congress had invaded judicial powers and 
concurred in the Court's decision. Thus, only Justice White 
actually rejected the analysis in the Chief Justice's opinion. 

The Chief Justice rested his opinion on the requirement 
of the Presentment Clauses that laws be made by enactment in 
each House of Congress and the concurrence of the President 
(or by a two-thirds vote of both Houses of Congress overriding 
a presidential veto). The Court found these provisions to be 
"integral parts of the constitutional design for the separation 
of powers." 

It is significant, perhaps more so in a larger 
sense than presented in Chadha, that the Court expressly 
found "beyond doubt" that "lawmaking was a power to be shared 
by both Houses and the President" and declared that the 
"Presentment Clauses serve the important purpose of assuring 
that a 'national' perspective is grafted on the legislative 
process." 

The Court also emphasized the bicameralism 
requirement of Article I and its extreme importance to the 
Framers. 

The key to the Court's conclusion is that it found 
that the "veto" of Mr. Chadha's deportation suspension was 
legislative in nature because it had the "purpose and effect 
of altering the legal rights, duties and relations of persons, 
including •.• Executive Branch officials • • outside the 
legislative branch." As such it "involves determinations of 
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policy that Congress can implement in only one way; bicameral 
passage followed by presentment to the President. Congress 
must abide by its delegation of authority until that delegation 
is legislatively altered or revoked." 

The Court brushed aside claims that the legislative 
veto mechanism was a "useful 'political invention'", a 
•convenient shortcut" or an "appealing" and "efficient" 
•compromise" for the sharing of legislative power with the 
Executive: 

"The choices we discern as having 
been made in the Constitutional Convention 
impose burdens on governmental processes 
that often seem clumsy, inefficient, even 
unworkable, but those hard choices were 
consciously made by men who had lived under 
a form of government that permitted 
arbitrary governmental acts to go unchecked." 

On July 6 the Supreme Court, in Process Gas summarily 
affirmed the D.C. Circuit Court decisions in FERC and FTC. FTC 
was a two House veto. Both FERC and the FTC are-11 independen~ 
regulatory commissions. A vigorous severability argument was 
implicit in the FERC case and had been discussed at length in 
the Circuit Court opinion. Both FERC and FTC involved "rule
making" whereas Chadha involved arnore purely administrative 
action. 

The aggregate effect of these three decisions is 
that 12 circuit court judges in two separate circuits and six 
Supreme Court Justices have found legislative vetoes 
unconstitutional in one and two House manifestations for 
•executive" and "rule-making• actions and with respect to 
vetoes of Executive Branch and "independent• regulatory body 
actions. Only one member of the judiciary in these three 
cases, Justice White, disagreed on the constitutional issues. 
There remains no reasonable room for argument that legislative 
vetoes in any form or context heretofore contemplated are 
constitutional. Justice Powell, in his concurring opinion in 
Chadha said that the decision will "apparently invalidate 
every use of the legislative veto." Justice White in dissent, 
declared that the decision "sounds the death knell for 200 
other statutory provisions •••. • 
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4. Public and Legislative Branch Reaction 

Journalists and commentators generally portrayed 
these decisions as major and unmitigated "victories" for the 
presidency. Commentators from the Congress did not disagree 
regarding the Court's death knell for legislative vetoes, but 
some commented that power heretofore so generously delegated 
to the Executive and independent agencies would be sharply 
narrowed and authority previously enjoyed by the President 
would be withdrawn. 

Some proposals in the House of Representatives to 
reduce the power of the Consumer Product Safety Commission 
(CPSC) have enjoyed some temporary popularity in the aftermath 
of Chadha, but the Congress may soon find that political 
figures on the conservative side of the political spectrum 
have been seeking for years to find ways to rein in the broad 
authority legislatively granted to agencies such as the CPSC. 
Unless the Executive Branch provokes a confrontation with the 
Legislature through ill considered and highly controversial 
actions or statements, congressional reaction on a broad 
gauge, i.e. to legislatively withdraw all delegated authority 
to which a legislative veto is attached, is not likely to 
develop widespread support. 

5. Legislation and Presidential Autho~ity Affected 

Estimates have suggested that some 200 statutes 
have some form of legislative vetoes attached to some form of 
delegated ~ower. A precise figure is difficult to develop 
because some provisions have lapsed or have been repealed, some 
provisions have been erroneously characterized as legislative 
vetoes, and some provisions are simply buried in the statutes. 
An Administration working group is preparing an inventory and 
a reasonably comprehensive report should be available in one 
or two weeks. 

Some of the most significant and/or controversial 
provisions are: 

1. War Powers Resolution, 50 u.s.c. § 1544 (removal 
of armed forces engaged in foreign hostilities may be required 
by concurrent resolution); 

2. International Security Assistance and Arms 
Control Act, 22 u.s.c. § 2776(b) (concurrent resolution may 
halt certain proposed arms sales); 
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3. National Emergencies Act, 50 u.s.c. § 1622 
(concurrent resolution may terminate declaration of national 
emergency under International Emergency Economic Powers Act 
[IEEPA - used in Iran situation]); 

4. International Security Assistance Act of 1977, 
22 u.s.c. § 2753(d)(2) (Supp III 1979) (concurrent resolution 
disapproving defense equipment transfers); 

5. Nuclear Non-Proliferation Act of 1978, 42 u.s.c. 
§§ 2160(f), 2155(b), 2157(b), 2153(d) (Supp III 1979) 
(disapproval by concurrent resolution of exports of nuclear 
material and technology); 

6. Congressional Budget and Impoundment Control 
Act of 1974, 31 u.s.c. S 1403 (one House veto of spending 
deferrals); 

7. Trade Act provisions. Various provisions 
regarding duties, quotas, waivers (concurrent disapproval 
provisions); 

8. Energy provisions. Various provisions granting 
presidential emergency powers (one or two House disapproval 
provisions); 

9. Federal Election Campaign Act Amendments of 
1979, 2 u.s.c. § 438{d)(2) (Supp III 1979) (one House veto of 
Federal Election Commission rules); 

10. Various Reorganization Acts; 

11. Federal Pay Comparability Act; 

12. District of Columbia legislation; 

13. Interior Department actions such as off-shore 
leasing and wilderness designations. 

6. severability 

Litigation will undoubtedly initially center on 
whether the invalidity of legislative veto provisions causes 
the power to which the veto provision is attached to be void 
as well on the ground that the power is •inseverable" from 
the veto. Members of Congress may claim that power which the 
Executive seeks to exercise would never have been granted in 
the absence of the veto potential. Private parties adversely 
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affected by future and past administrative actions, even if 
there was no action in Congress to veto it, will contend that 
the action itself was void because the power was never validly 
granted to the official or agency exercising it. 

The severability issue must necessarily be examined 
on a case-by-case basis because its resolution will depend on 
the nature of the authority being exercised (whether inherently 
presidential or delegated by Congress), whether a severability 
clause is contained in the legislation (declaring that the 
unconstitutionality of one provision will not serve to void 
another -- which will generally result in a presumption of 
severability), whether the statutory scheme and legislative 
history demonstrates that Congress apparently intended to 
have the authority stand even if the veto condition fell, and 
whether the power can be exercised in a rational manner 
independent of the Congressional veto provision. 

The Supreme Court's Chadha decision and its affirmance 
of FERC clearly suggest that the severability issue will generally 
be resolved in a manner which preserves executive and agency 
power, stripped of the offending veto provisions. 

7. Retroactivity 

Some litigation may arise over the validity of past 
agency actions pursuant to authorities or power which are 
arguably void because inseverably connected with legislative 
vetoes. These issues will have to be evaluated as they 
arise, but it is not likely that the courts will overturn 
whole regulatory schemes or administrative actions which have 
created vested rights. 

8. Report and Wait Provisions 

The Chadha decision stands for the proposition 
generally that statutes which require actions to be reported 
to Congress and remain in suspension for a certain period to 
allow a legislative response will be upheld. However, unless 
Congress acts through substantive legislation, most actions 
will become effective at the end of the waiting period. 

We expect to be able to provide additional guidance 
on these and other issues in 10-14 days when we have proceeded 
further on the inventory and analysis presently in progress. 

~~s~ 
Theodore B. Olson 
Assistant Attorney General 
Off ice of Legal Counsel 
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Office of the 

U.S. Department of Justice 

Offo:e of L:gJl C 0unsel 

W1uJ11ngton. D.C. :0.5JO 

Assutani Attorney ~neui 

MEMORANDUM TO THE ATTORNEY GENERAL 

Re: Impact of and Consequences of 
the Chadha Decision 

At your request, the Office of Legal Counsel 
initiated the formation of an ad hoc working group to 
examine the United States Supreme Court decision in Im.rnior3tion 
and ~aturalization Service v. Chadha and report to you, so 
tnat you m1gnt be aole to report to the President, the likely 
consequences of the Chadha decision and potential Ad~inistration 
responses thereto. This is a preliminary report on the 
status of that project. 

A meeting was conve~~d at 11:00 a.m. on Monday, 
June 27, 1983 at our offices. ·It was attended by representa
tives of this Office, the Civil Division, the Office of 
Legislative Affairs in the Department of Justice, and one of 
your special assistants, representatives of the Counsel to 
the President and the Office of Legislative Affairs in the 
White House, the General Counsel of the Off ice of Management 
and Budget and an attorney in that office, the General Counsel 
of the Department of Defense .and the Acting Legal Adviser of 
the Department of State and another representative of the State 
Department. The Department of Defense and the Department of 
State were included because some of the most delicate and 
controversial legislative veto provisions {war powers resolution, 
ar:ns sales,. etc.) affect actions by those agenc.ies. At the 
meeting,. we discussed various potential legal problems and 
some of the likely legislative responses to the Supreme Court 
decision. In general,. we took the following steps and made 
the following recommendations: 

1. The Civil Division was to notify all United 
States Attorneys and the General Counsels of all Executive 
Branch and •independent• agencies that all litigation commenced 
or anticipated regarding any legislative veto matter would be 
promptly reported to and coordinated by the Civil Division. 
That step has been accomplished. A copy of ~r. McGratn's 
cable/memorandum is Attachment A. 



2. The Office of Legal Counsel would send a 
memorandum to all General Counsels in the Executive Branch and 
the •independent• agencies asking for an immediate (COB July 1, 
1983) inventory of all statutes known to or affecting each such 
agency which cont3ined a legislative veto provision. After 
receipt of the information cequested, the Office of Leyal 
Counsel will itemize the legislative veto st3tutes, eliminate 
duplications and attempt to describe in a memorandum to you a 
brief summary of eacn relevant statute and a brief discussion 
of some of the legal issues raised by each such stJtute. The 
memor~ndum to agency Gen8c3l Counsel was sent on 7Ue8day, 
June 28, 19>33. A co91 is Att.lc!'lment. B. We are alceady 
receiving responses. 

3. The Office of ~anagement and Budget, through 
its General Counsel, Mtc~~el Horowitz, would take the steps 
necessary to mak~ sure that eac:1 agency is informed of the 
necess1ty of br1nqinq to the attention of OMB all anticipated 
actions by any agency unaer any statutes whicn contain a 
leg~slati~e v~to pr~vis1on. In this way O~B ~ill be able to 
coocjinate Ad~1nist.ration activities (e.g. ar.ns sales, budget 
deferrals, et:.} wn1c~ ~i;~t. raise a legal or poli~y issue 
conce?:"n:nq 3 :~gisl..ltive ·.ret'.) ;:>r'Jvision or ·.,m:c::-i. !".'!l;ht su:;;est 
t:--.e ,;Joss1::i~it'/ ,Jf 30!'!le 1ost:l~ :..e~:;:slac:ve '.3r..:inC!'1 ::-esponse. 
r unce::-stanc tnac thl3 step ~as ~een taKen and tnac OMB is 
now coor~inating all sue~ potenc:al actions and ~e~orting al: 
sue~ matters to the Cour.sel to the ?res1aent and to this 
Of~ice. If an/ sucn action suqgests tne ~ossi~1l1ty of 
litigation, O~B will repor~ di~~ccly to the Civil Division cf 
the Depart~ent of Justice as well. 

4. The Office of Legal Counsel, as ~art of the 
process desc~ibed in Item 2, is examining all of the legislative 
vet~ statutes of which we are aware in order to provide you 
and the White House with some tentative and preliminary legal 
analysis of each such statute and potential legal ~roolems 
relat1ve thereto. We will then be in a position more 
clearly to focus attention on s~ecif ic areas of greatest 
legal or policy concern. We ougnt to be able to· provide you 
w1tn a draft of this memorandum oy July 8. Since it is 
already in the preparation stage, we are, of course, in a 
position to try to answer any questions you might have regarding 
specific suOJects in the meantime. 

s. I believe that the consensus at the meeting was 
that the Office of Legislative Affairs at the White House 
should assume ~anagement responsibilities concerning the 
Administration's relationshi~s ~ith and responses to Congress 
concerning the Chadha decision and any legislative reactions 
to it. Individual agencies ~ight have parochial interests or 
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concerns which, however legitimate, might be inconsistent 
with the prefarable response regarding the legislative veto 
issue from the standpoint of the Administration as a whole. 
This is an ~rea where government-wide coordin3tion is not 
onl1 appropriate, but hiqhl'/ necessary. We also i1ener-ally 
felt that Congress should be assured that tnis Administration 
intends to ac~ prudently, responsi~ly and cautiously in tha 
waKe of the Chadha decision, that it intends no aggressive or 
precipitious ~eds~r~s which would provoke any crisis or 
confrontation with tne legislatur~. We also felt we shaulj 
communicate to Congress the Administration position that the 
ler;islative responses, if any, to the Chadha ,jecision OUJ!it 
to be caref~lly thougnt out and well cons11~r2d and not 
developed ~r adopted ~itn und~e haste. There are a large 
nu~oer of di~ferent types of legislative veto provisions 
attacned to various ty~es of Executive Branch actions (fro~ 
rule-maKing to specific Executive decisions). They relate to 
matters ra~~in~ from ?Owers ;ranted to agencies to innerent 
presidentia! ?ower. No one response, if any is justif iea, 
would je su1tao!e to sucn a !ar;e comoination of situations 
and #~ teel tnat Congr~ss snoulj ~e encour-3yed to ?roceea 
deliberatel; and ~ct wit~ unnecessary haste. ~r. FieldlnJ 
has :crnrn~nt:3t~~ t~at se~t:.~en~ to ~es5r3. ~eese, aa~er and 
Du::er-stel:i :.n 3 '."'lerno::-3n.J'1m ,~at.ed ;une 29, l9d3, a .:o'jJy of 
#n:.cn is At~ac~~ent C. 

\.ie intended to ~ave anot~er ~eeting ~~is weeK ~ut 
deter:nined that oecause Con~~ess is now in recess and will 
not return until Juli lOtn that we ought to pos~~one our nex~ 
meeting to July 7, 1983 at l::oo a.m •• We should nave more 
information at that time and there did not appear to be any 
specific urgency wnich would require gathering sue~ a lar;e 
numoer of people toge~~er before that time. 

cc: Edward C. Schmults 

:lt-o..;~~~ 
Theodore B. Olson 
Assistant Attorney General 
Off ice of Legal Counsel 

Deputy Attorney General 

Fred F. Fielding 
Counsel to the President 
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TO: 

FRG~: 

S··o "!~,...~ .. u _...., -'- •• 

,• 

t• .S. D~partmi.>nt of Justice 

k'as1t11'ftufl. D.C. :o;Jo 

June 28, 1983 

ALL UN!~£D STA:ES AT~ORNEYS 
ALL GE~ERAL COUNSELS 

{' /'"'j '. /', 
J • Pa u l ~ C'.:; c a .t! h ;,· I ; ,~ 
Assi3tan: At~~=· ~!~~Jneral 
Civi:. Divisio:l I' \ 

Ii ' . 
Cases Raisinq •Legislative Veto• Issues 

On June 23, 1933, :~e s~;re~e Co~r~ iss~ed a ~roadl7 wor~e~ 
decision in :~s v. C~a~~1. so. S0-1932, st=ik1~~ down t~e 
le?islaci<.J'3 V'e"t:::i devi.ce ~s 4nc::~stitut1onal. We <:x?ect <:hat 
t~ere #ill now ~e ~any cases ra1s1ng quesc1ons concerning t~e 

St3cus of t~e nu~ero~s laws containing legislative veto 
previsions. It is essenc:al tnat the ~vernment's litigation 
position regarding these questions be coordinated. Therefor~, I 
request that you notify the Civil Divisi~n ~s soon as possi~le of 
any ?endi~g cases that involve legislative veto issues, and i~ 
t~e :ut~re if su~h issues are raised in any case. T~ese issues 
will nor~ally take the for~ of ~uestions of severaoility of 
legislative veto provisions and of the retroactive effect of the 
decision in C~adh3. However, t~ey may taKe other forms as well 
and shoulj be orou~nt to the Civil Division's attention. The 
persons to contact at the Civil Division are eit~er ~arK Rutzi=k 
(federal Programs, 633-3315) or Douglas Letter {Ap?ellate Staf!, 
633-34:7). Than~ you in advance for your cooperation. 

Attachment A 



Oltite tH the 

Aunt.ml Artomey G.:neaJ 

TO: 

?E: 

V.S. IXpartmc:nt oi JU!itke 

lt'aJnmao,., DC :u5Jri 

,r. ~-:r. 
,//. \~~~\Y~"-
~- .ec ... " ....... .._ -· J...1..-·-·· 

Ass 1 :3 c .Hl t .:.t t.cr:;e:· .;t'r:-= r- .J. ..i.. 

Uttice oc Le~~l ~cu~sel 

---· ._..,.,.. .. ,., .... - . - -
. .:'!":_ __ - .. - :--~~: ~ ·~ -

~ ~ 

._ - - ...,. I I 

--. ._ __ .,._ r 
- ..,I ·--.' - "'""':' ... 

-~=~~=~ss ;c~~~ t.= 
:~l~~ :ust::e, ~av~ M~~~ ;~~;~~~ 3r.~ ~==~c~ 

alt.er::;~ ~~e :esal r:~:;ts, duc:~s ar.c re~ac:~~s oi ~er~c~s. 
ir.ci~c:~g Exec~~:?~ 3r3r.c:; oc~:c13~3 ~~~ [fr~vac~ ;erscnsi 
ou:s1~e tne le~1s~ar:.:~e =r3nc~.· I~ •• sl:; c;. ac J:. 
Sue~ ;r~v1s1~ns ~cu~c ir.cl~~e ~ver:t~l~~ ~r~~ :~a-~c~se 

vecces ~t a~e~c7 =e~~lac:cns ~o ==~m1tcee ·a~;=~v3i• cc t~e 
us~ o: ap;rc~r:acec :un~s :er ~erca1n a~ency ac::vic1es. 

~~ ~cul~ very ~uc~ 3?;rec1ace your ~ss1sc3nce i~ cc~=il:~; 
c~1s ~c~cr~nens1'l~ l1sc;nq ~c !e~1siac1ve ve~~ ;r~v:s1~ns :y 
ex3~1~1~~ al: scat~t~s ~t:ec:.~~q ;cur aGency's bc~~3c:ons 
<er ~c~ers in ~n1=~ ;c~c a~ancy ~ay ~ave a s~ec1~~~ lncerest! 
ar.~ ?rcv1~i~~ us •ttn ~ lisc ~t tnose stacutcry ~rov1s1ons t~ac 
ccnst1tute leq1~l3c1ve vetc~s. You neec not tncluce in ycur 
11sc1n~ stac~tor7 ;rcv1s1ons that ~rov1ae 0nl1 cor the 
recort1nq 0r a ;arc1cu1ar action co Congress or one of 
tcs co~m1:.:.~es ::'.olloweo ~y a .wa1c:.nq ;er1ca ;r:or to 
i~c1ementat1cn 0t cnac ac:.i~n. cut any doucts recarc1nq 
wn~t~PC 1 ;rov1s1~n :s Jr LS ~ot ~ le11sldt1ve ve:.o ~ev1ce 
sn~ulJ ~e resolveo :n c3vcr ~c 1nclus10n on 1cur 11sc1ng. 

Attachment B 



F0r y0ur conv>:'nience, we hav~ att.:lc!ied .:l for'."!l for you to 
u~e in ~aKL~J th15 re~or:. ~e ~oulJ a~~r9ciat~ rec~1~1n~ 
y0ur repoc: oy c .. ).O. Jul'/ L l9d3 ar.d wo~ld asK that you 
ensure delivecy by ~essen~er to my or.'tic~, ro0~ 5214 at ~a1n 
Justice. If ynuc st.Jr: needs .Jl111ition.JL ad•1i.:e, tney shout.; 
contact ~s. Bar~3c.J ?c1ce ot this Of~ice at 633-204ri. Th.JnK 
ycu very muc~ for ycur coo~er.Jtton. 

CC! fred f. 
Counsel 

Fiel1ir.1 
to tne ?c~sideni: 

~1=~ael J. Hor=~tt: 
c~unsei t~ t~e ~ir~c:~r 
Ot:ice "Jt '1an.J·.;emen:. ar.d 3ud~;et • 
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Office of the 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 
Assistant Attorney General 

MEMORANDUM TO THE ATTORNEY GENERAL 

Re: Legislative Veto Working Group 

The second ~eeting of the legislative veto working 
group took place on Thursday, July 7, 1983 from 11:00 a.m. to 
12:80 p.m. The same offices represented at tne first meeting 
were represented at this meeting. We discussed the following 
sucjects and came to the following conclusions and/or 
recommendations: 

l. Pending or Antic1oated Litigation. 

(a} The FERC and FTC decisions (wnich, because 
of the Supreme Court's caption, will hereinafter collectively 
De referred to as Process Gas Consurriers Grouo v. Consu?iers 
Ener;;y Council of America [Process ,~;as)), were announced oy the 
Supreme Court on Jul; 6. The aec1s1ons of the District of 
Columbia Circuit Court were in eac~ case summarily affirmed. 
Justice White dissented. The decision relative to the FERC 
veto is particularly significant because the question of 
severability had been raised in tne Circuit Court and, notwith
standing a relatively strong case to be made against severaoility, 
the Circuit Court nad decided that the unconstitutional 
legislative veto provision was severaole from FERC's substanti7e 
authority. 

The Process Gas decisions were significant also 
because, while Chadha involved a one-House veto, the FTC veto 
was a two-House veto. Both cases involverl "independent" 
agencies rather than Executive Branch agencies. Thus, potential 
arguments regarding the remaining vitality of legislative 
vetoes in a two-House context (overcoming the bicamer3lism 
argument), or involving "independent" agencies (where the 
"interference with presidential po~er" argument is weaker) 
are no longer viable. Process Gas therefore makes it very 
clear {although Chadha lett very little room to argue) tnat 
all legislative vetoes are unconstitutional. 

Justice White, who dissented from the two decisions, 
was particularly disturbed about the decisions as they relate 
to independent agencies. In this regard, he quoted his 
earlier comments in Buckley v. Valeo, 424 U.S. 1, 284-85 & 
n.30 (1976). In Process Gas he stated further: 



Congress, with the President's 
consent, characteristically empowers 
the agencies to issue regulations. 
These regulations have the force of law 
without the Preside~t's concurrence~ 
nor can he veto them if he disagrees 
with the law that they make. The 
President's authority to control 
independent agency law-making, which 
on a day-to-day basis is non-existent, 
could not be affected by the existence 
or exercise of the legislative veto. 
To invalidate the device, which allows 
Congress to maintain some control over 
the law-making process, merely guarantees 
that the independent agencies, once 
created, for all practical ~urposes are 
a fourth branch of the government not 
subject to the direct control of either 
Congress or the executive branch. I 
cannot believe that the Constitution 
co:nmands such a result. 

of course, the Constitution does not command the 
result wnicn jothers Justice White the most. Congress need 
not create "independent" agencies, and it may be the time for 
the three Branches of government to reconsider whether the 
"independent" agency concept is either wise or constitutionally 
defensible. 

(b) The Federal Pay Comparability Act of 1970. 
Litigation is pending, under the supervision of the Civil 
Division, regarding the Federal Pay Comparability Act of 1970. 
This Act involves recommendations for pay raises for federal 
employees to make their pay "comparable 11 to private sector 
wages. The President's pay agent, as well as the Advisory 
Committee on Federal Pay, make recommendations to the President. 
The President may accept the recommendations or suomit an 
alternative plan to Congress adopting a different percentage 
pay increase. Congress has a legislative veto over the 
alternative plan. The litigants have taken the position with 
respect to back pay that the President's power to alter the 
pay agent's recommendation is not severable from the legislative 
veto and, consequently, that existing wages must be revised 
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upward to reflect the recommendation of the pay agents, rather 
than the lower wage increases contained in alternative plans 
submitted by two different Presidents. An answer to the 
complaint is not due until September, but because under the 
usual timetable the pay agent's and Advisory Committee's 
recommendations are submitted and the President's decision is 
made by the first of September, the plaintiffs may seek 
provisional injunctive relief prior to the deadline to answer, 
which would might require earlier official Administration 
action in the case. 

The pay comparability case is complicated because 
the Fourth Circuit previously found, with respect to a similar 
legislative veto provision in a similar federal pay statute, 
and at the urging of the Department of Justice, that there 
was no severability, Mccorkle v. U.S., 559 F. 2d 1258 (4th 
Cir. 1977). The Department's position in that case was 
advanced in order to avoid the court's reaching the issue of 
the constitutionality of the legislative veto mechanism. The 
Department will presumably be taking the opposite position on 
severability in this case. Estimates of OPM are that 20-30 
billion dollars may be at stake. 

{c) EEOC Litigation. 

Private litigants are contending that the EEOC lacks certain 
enforcement authority because the power which was transferred 
from the Labor Department to it by an executive order 
occurred pursuant to reorganization statute which contained a 
legislative veto provision. The litigants contend that the 
legislative veto provision was not severable from the ?resident's 
reorganization authority and that, therefore, the authority 
of the President to delegate power to the EEOC is invalid. 
Accordingly, they argue, the decisions of the EEOC which are 
at issue in the case are invalid. EEOC is representing 
itself in this case but is accepting advice and assistance 
from the Civil Division. 

(d) Another immigration case similar to Chadha 
is pending which apparently presents no peculiar problems. 

(e) On July 5, 1983, Exxon Corp. filed a motion 
for reconsideration and relief from a Sl.6 billion judgment of 
June 7, 1983 against it for gasoline overcharges. United States 
v. Exxon Coro., Civ. No. 78-1035 (D.D.C. ). Exxon's motion is 
based on its argument that the statutes under which the Judgment 
was obtained fall in their entirety based on the alleged in-
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severability of the legislative veto devices in those statutes. 
Exxon's motion does not discuss nor cite to the FERC decision 
on severability, discussed above, a decision probably decisive 
of the severability issue against Exxon's position. 

2. Administration actions and decisions pursuant 
to statutes which contain legislative veto provisions. 

(a) Specialty Steel Decision. The President's 
decision on July 5, 1933 establishing quotas and duties on 
specialty steel imports required us to advise the President 
(through advice to the Office of the United States Trade 
Representative) that presidential power to enforce the contem
plated restrictions on imported steel products was severable 
from a legislative veto provision. The discussion of this 
issue was memorialized in a memorandum prepared by Deputy 
Assistant Attorney General Ralph Tarr. The Office of Legal 
Counsel also reviewed and approved as to any legislative veto 
concerns the transmittal letters to Congress advising it 
of the decision as required by statute. The off ice is 
currently reviewing tne President's proclamation in the office's 
usual role. 

{bl Arms Sales. 

Noncontroversial arms sales are being reported to the Congress, 
pursuant to 22 u.s.c. § 2776(bl, after coordination with and 
notification to the Office of Legal Counsel of the Department 
of Justice, the Office of General Counsel to the Office of 
Management and Budget, and the Office of the Counsel to the 
President. The more controversial sales are being examined 
more closely, but will probably also be sent forward. 

(c) Budget Deferrals Under the Impoundment 
Control Act of 1974. 

Noncontroversial deferrals were being held by OMB to permit 
consultation and coordination with OLC and White House Counsel: 
we were informed today by OMB that a deferral message was in fact 
transmitted to Congress today, the first since Chadha was de
cided, due to an adminisrative error. The more controversial 
items are being studied to determine whether the deferrals 
are of such a nature that they ought to be forwarded also. 

(d) CAFE Standards. 

This ~isleading acronym relates to fuel efficiency standards 
for cars sold in the United States and the fact that several 
major automobile manufacturers are liable for substantial 
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fines because aggregate automobile sales are averaging 
higher fleet miles per gallon than required by statute, due 
to increased sales of larger automobiles. The Secretary of 
Transportation apparently has the power to modify the statutory 
standards by rule, which rule is subject to a legislative 
veto provision. 

The question of the Secretary's power under this 
statute is extremely important because millions of dollars of 
potential fines or penalties are apparently involved. The 
industry itself is split on whether presidential relief 
should be granted (General ~otors is exposed to substantial 
penalties, whereas Chrysler is within or much closer to the 
requirements and thereby exposed to a lesser or no liability). 
OLC is looking into the scope of presidential power and the 
severability question. 

(e) The Jackson-Vanik Amendment 

The .President sent a message to Congress on June 3, 
1983 renewing "most favored nation" trade status for the People's 
Republic of China, Rumania and Hungary. The statute wnic~ 
authorizes this extension has a legislative veto provision, 
and the President's decision is presently being considered by 
the House Ways and Means Committee. Rep. Crane of Illinois 
has introduced a veto measure. 

(fl Atomic Energy Act. 

Pursuant to § 129 of the Atomic Energy Act, a waiver of 
restrictions on the sale of nuclear reactor components to 
India has been, or will be, sent to the Hill pursuant to a 
60 day (continuous session) concurrent resolution legislative 
veto provision. The State Department feels that the 
legislative veto provision is severable and that the Adminis
tration will probably go forward with this transaction because 
of promises Secretary Schultz has made to India. 

(ii) Under § 123 of the Atomic Energy Act, certain nuclear 
components are contemplated for sale to Sweden and Norway. 
Again, there is a 60-day (continuous session) concurrent resolution 
legislative veto provision. It is contemplated that notification 
of the Administration's intended action will be sent to the 
Hill. These transations do not promise to be particularly 
controversial because of the two nations involved. 

3. Analysis of Legislative Veto Decision and Expected 
Reaction to it. 
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(a) The OLC study is ongoing. OLC is making an in
ventory of existing legislative veto statutes and examining 
potential legal issues. Completion of the inventory of statutes 
awaits final responses from agencies. A target for completion 
of a preliminary inventory and an3lysis will be set as 
July 15, 1983. 

(b) The Congressional Research Service has released 
a summary and preliminary analysis of Chadha. It contains some 
previousl/ prepared inventories of statutes and some comments 
on the Supreme Court's decision. The analysis states that the 
"substantive ruling was not unexpected [but] the reach of the 
Court's rationale came as a surprise to many." The author de
clares that the court's analysis "apparently invalidates all 
legislative vetoes irrespective of their form or subject." 

4. Contemolated Testimonv. 

The following hearings have been scheduled and are now 
presently pending: 

(a) July 14. Testimony by the State Department 
expert before the Trade Subcommittee of the House Ways and ~eans 
Committee relative to the Jackson-vanik Amendment and the 
President's decision of June 3 to renew "most favored nation" 
trade status for Hungary, Rumania and the People's Republic of 
China. 

(b) July 18. Testimony before Senator Grassley's 
Subcommittee on Administrative Practice of the Senate Judiciary 
Committee. Senator Grassley expects to receive testimony 
from counsel to the House and Senate, the American Bar Association 
and certain academicians. He will accept testimony from an 
Administration witness, but will not require it. 

(c) July 19. Testimony has been requested 
from the Department of Justice (either the Attorney General or 
the Deputy Attorney General) before the Administrative Law 
Subcommittee of the House Judiciary Committee (Congressman 
Sam Hall). 

(d) July 20. Testimony is requested from the 
Department of Justice and the State Department before the 
House Foreign Affairs Committee. 

The persons attending the working group meeting 
generally felt that the Administration should try to avoid 
testimony regarding legislative veto before the August recess, 
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but that if testimony cannot be avoided, the testimony should 
be as narrow as possible and provided at a reasonably low 
level. In other words, the general sentiment at the meeting 
was that we should provide as little headline potential to 
these hearings as possible. The Legislative Affairs people 
from the White House, the Department of Justice and the 
Department of State were to try to implement the foregoing 
objective. 

I have subsequently been advised by the Office of 
Legislative Affairs of the Department of Justice that it is 
not considered possible to avoid testimony on July 19th before 
Congressman Hall and that the Attorney General or the Deputy 
Attorney General (but probably the Attorney General) will be 
the witness. The same is true for the hearing on the 20th 
by representatives of State and Justice. 

~~l5~ 
Theodore B. Olson 

Assistant Attorney General 
Off ice of Legal Counsel 

cc: Edward C. Schmults 
Deputy Attorney General 

Fred F. Fielding 
Counsel to the President 
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I 

U.S. Department of Justice 

Ott:.:.: uf L!!!_!:il ( .. rnnsel 

Off...:e oi rne 
Alml.utt Att,;rney C.:ner~ 

Me!C:{A~-<Lu~i :::oR c:. • .;us c:~;Rr:.:::i 

Gt::nAr.:il Cc:..::-:s<2l 
Or::ce ~r tht:: ~n~:e~ ~t3t~s 

Tr~cG ~e~resencat:ve 

Re: Pres:~ent:al Authcr:ty to :~~ose :~µcrt 

R~str!c::~ns ~h~er S 2UJ 0t t~~ Tr~c~ 

Th:3 ~e~or3~C~~ res;on~s :o yc~r ~ral re~~~st ~er our views 
w~e:~er t~~ ?r~s::en: :~~::~ues :~ ~a~~ ~~:~er::~ :o ~rcc:31~ 

:\c: ; , 

c~~r~ he:~ ~~=~nsc::~:!cnal c~e one-~cusa :e~:s:~c:~e v~c~ ~r~

v:.s1c:"l in~ .::..+~<c;(;;:} of:!':~ :~r.n:;r3t:cn an.:: \a:..:.r.ll1zac:cn Ac~, 
8 U.5.C. S 1254(c}(Z;. ~ec~ion 203\CJ\l) or tn~ 7race Ac~, 
19 u.s.c. S 2253(cj(l), also conta1~s a :tt•.;!sl.:n.:ve vet.::i 
pr:::visi':)n •n::::n ;!e~u:s Conc;ress, ::,y ;:-ass.Jc~e .:-t d ccnc:.;:-rent 
resolut:on, to invaii=3te tr.e ?res1~ent's 3ct:cn unce~ S 203. 
B~c~use the leqisl3~1ve vet~ in S 20J(C)(l} ot the Trade Ac~ is 
unconstitutlonal uncer t~e analysis set tortn in C~aaha, l! you 

/ 
l! In C~acha, the ~u~reme Court str~ck down th@ one-hcuse leg1sla-
t1ve veto ~r~v1sion in section 244(c)(2) of the Immigration and 
Nat~r3lizat~on Act, 8 u.s.c. S l2S~<c><2) on the ~rouncs tnat it 
violat~a t~~ ccnst1tct1onal requirement or bicameralism ana 
presdnt~ent to the ?res1cent, as set forth in Art. !, S 7, cl. 2 
' 3. Under tn~ broad analysis ot this decision, the two-house 
le~1slat1ve veto provision in S 203(c)(l} ot the Tr3de Act clearly 
violates the const1tut1onal requirement oi µresentment to the 
Pres1dent, ana theretore, in our view, is unconstitutional. 
Because one clause ot S 203 ls unconst1tut1onal, the continued 
authority of the ?res1~ent to taxe action uncer S 203 is also 
brou~nt into question, depenci~g upon wnether the leq1slat1ve veto 
prov1s1cn in S 203(c)(l) 1s severaole trom the remainder at S 203. 



hav~ askea us to ex~mine the validity of the remaining ?arts ot 
S 203. ~or the reasons set torth below, we concluce that the 
l~gisl3tive veto prav1sicn in§ 203(c)(l) is sever3Cle fron th~ 
rest ct thdt sect1~n an~ tnus t~at there is no c~nst:tution<3l 
irn~eainent to the Prest~ent taking action unc~r S ~UJ. 

sect ion 2 0 3 i s the l...; tr; s t i n a s B r i. 12 s or pr 0 v : s i 'Jn s t:' .:is:-;<.:·! 
by C0n~ress attd~~t:n~ to drnei!~r3te th~ ~rtect on ~o~esti~ 
industry or mutual tar:tf recu~ticns ne0ot:ated ~y t~e ?r0s1~~~~ 
w1tl'i. rcreL·~n ·::cunt::-:es. S1r.ce l.93~. se~ P•..:o. L. 'Jo. 31'1, ~0 
SL1t. 9 ' ' ... j ( 193~}, Ccr:c..;r--::-ss has ~;..::r!.tJ·~~.._;..ll :·/ ·;r.3.~t'-=c t~t-? 

autnor:ty to ent~r :nt~ trace a~::-eements ~Lt~ 
ccuntr1~s fer 3 mut~a! recu~t1cn in :rnport resr1=::0ns, anc to 
arnena th8 t3r:tf sc~~cu!es 0t tne Unite~ ~t3tes to ccn:~r~ :c 
sucn aq::-~ernerts. a~c3use sucn rec~c::cns ~3n ~cse 3 ser:ous 
t::::-eat to ·Jc:nest1;: ir:;Ju3trj·, C0rr:;ress nas .J.lso ·;1·1i:::n t~.e 

?::-estdent 3utn~r1ty ln sev~r~l ~t t~ese ac:s, ~e~:~n:~q ~irst 
~1tn t~e 1951 Tr3ce A~r2e~er:s ~xcens1on Act 0t 1~51, t~ :~;~se 
tc!:'~or3r~/ l:"'.'19ort: ~est!"':.=':.:,-:·n::> ~!"l <)r=er- to :_:rst.c'=~ 3 ·:!8!'!'?~st:..: 

....... .;,....---1 __ __ 

C2~~:ss:c~1 a~c 3 ~ec~~~e~~~c:~n :y t~e c~~~lSS:~~ ~~~~ ~e ;~~n~ 
ir.~ot": re1.:..~r ... ; .:.:.Sd .;c-:, P·~:::. :... ~c. 65-,,ci:>, S .... ~2 ~t.3.t.. 

673 (l9Sd), wn:c~ ex:~ncec t~e ?res:~enc•s aut~cr:cy to enter 
int~ tr3ce agreemen:s. no~ever, tirst ac~ed a le~:s1at:ve vet~ 
prsvis1on ~er:;t1tt:r.~ Cor.~ress, on t~e vote ~t two cn:r~s or tn~ 
mem~ers oi eac~ Hcuse, to overr:~e t~e Pres1cenc•s decis:~n with 
res~ec~ to irr~crt re~ier ar.~ cr.ereoy aco~t tne re~1ct rec~:nm~ncec 
by t~e Un1cec St3tes Tar1tt Commission. ~ee Puo. ~. 85-~de, S 6p 
72 Stat. 673, 677 (1958). Ccn~ress passec--:1 new st~tute in 1962 
ir3nt1ng thd ?resi~ent aut~or1:1 to enter into cractl agreements 
fer anocner $ 1ears, wit.~ an esc3pe clause suo;ect to a legislat~ve 
vet~ ~r~v1sion re~ui~1ng a ~a~or:cy vote of two Hcuses. See Puo. 
L. 87-794. SS 301, Ju:. 351, 352, 76 $tat. 883-~Sb, ~9~-~J~ (1~62). 

The c~r~ent st3t~te, the Tr3de Act of l9i4, continues this 
;e'ner3l t:.m..:t1-~na1 scn~!Tle, alt!"Jout;~. unl1ke the t)r1or statutes, 
it does not condit1cn reliet on increasea competition due to 
tariff reduct10ns, but merely on increased imports. Oncer S 201 
ot tr.is Act, 19 U.S.~. S 2251, various ~arties -- the President, 
two selectea committees ot Congress, the Special Representative 
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: -:.r ~ ·;;. ·..: -- ........... - ...... . 

tor Traae Negotiations, or representatives of industry -- can 
reGuest th~ Ir.ternational Trace C0m~1ssion (tne Comm1ssion) to 
ex3m1ne "wn~t~er [a particular] article is bei~g im~ortdd intu 
th.:> Uni.Ced St.:itt=s in s1..:c~ incr-8.Jsed 1~u..lnt.ities as to Oe a su:J
st.:rntiat cause or seri.ous inJUt'f, or the threat th1::!'."e<Jf, to t!':e 
dcrnestic incustrj prcd~c1ng an article like or directly com~ec
it1ve with tne irn~ortdd article." Th~ Ccmmission must then, 
within six ~onths, undert3Ke an invesc1~3c:cn an~ su~'.!lit a re;.~r: 
or its t1nuin;s to er . ..:- ?res1cent. ShcuL1j the Ccr,r:113s1on ccnc.:.·_::c> 
trD.t imt:<;rt..:i.t :..er. ::n t~e art:.~ l~ t.Jt"esen:.::; sue:: a "s-=r :cus tn ;:..:r~ 
or- thredt thel:"~o:," i r:: '.!!US t .:3et t::)rt:-i in its !'.'e;:crt t!".e arno'-lnt ='= 
c1..:r::1~s anc/or irn~a!'.'t resr::r:ct1ons it believes is necessar; 
pn:vent sue:: in;· .. u:y. 21 

In a case ~here th~ Ccrnmi3sicn tines that i~~O!'.'ts 3re l 
serious thr.:;.:it to a dc:nestl.c i:iC:..!Strj', anc recc::u.'7lt:ncs ii::;:.:::rt 

l I 6 . , t, ... ,w_ re.iec, tne ?!'.'~s1cent must, w1~n1n u aays or t~e rece1;t ~t _ 
re~or: (30 1ays in tne case ot the recet~t ~r 3 su~~le~en:~l 
r~~crt), ~aK~ 3 dec:s10n to taKe one ot thre~ 3c::~ns Jns~r th~ 

ter:::s ot t::e _.;c-:.. fi::st., he :nay acc;it the lf'.';_;;:c: re.l.1.a:: sw;:;ested 
ty tr.~ Ccrirr::ss:on, ar.c "".Ct::f C::r.'.;r~ss ot his 'lc-:.i.cr:. Se~ 
~ !) : Ll ~ ! l ) I ~ .: J 3 \ 3 f ~ ( Q J I l ~ ~; • ::! a ·: • s : 2 5 : ( -= .1 I : 2 s : ~ .) ) !I : !; } • 

~~~':!"'"'~(!, t: :--.e --~ei:.:r-~!"'"!~s ~::dt :r::;cc: re~:~r: !.s :c:. 1

·.:.~ t:::e ~at:.=:1:3: 
ec~n=~l.= int~rest,• ne ~.:i~ ;r3~t no i~9cr: re~:~:, il:~~u~~ ~e 

must net:::'.; C=ncr~ss =t ~:s reJscns ~~r ret~s1~~ == =~Kd ar.y 
ac::cn. r~. F:nai:y, :::e ?res:=en: ~ay cec1~2 :~ 3cc~t :~;or: 

rel:e~ d:::~r~nc tr~m :~a: rec=~mence~ =Y t~e c=~~1ss1=n. 
Ic. It tne ?res1~enc encases this t~irc o~::~n. he ls re~u1rec 
"'telnct::y Ccn:;r-?ss ct t:-ie reasons f:)r h1s de.c1sion not to dc;:~t.Jt 
the reccrnmen~3:i~ns of the Cc~m1ssicn. In ar.y case where tr.e 
Pres1dent dec1ces to im~ose i~p0rt reli~t, t~e stat~te ~laces a 
quant:tative lim:tat:cn 0n the level ot dati~s anc ~~ot3S that can 
be or~erea, ana tne :en~tn ot ti~e at sue~ restr:cticns. See 
S 2U3(d), 19 u.s.c. S 2253(a). where the President does n~ 
acc~t the reccmmencations or the Comm1ssi~n. hcwever -- eit~er 
because he aecices to ~r3nt no rel1et or to ;rant relief dit:erent 
trcm tnat recomrnencea ~y the Ccmrn1ss1cn -- Con~~ess ~af within 
9u cays, by a conc~r:::-er.t r-esolution adopted by a '.'!ldJ'1rlty ot both 
Houses, invaiicat~ the ?res1cent 1 s action ana aaopt in its place 
the relier recommenced ov the Ccmm1ssion. SeB S 203(ci(l}, 19 
U.$.C. S 2253(c}{ll. ~h~n Con~ress exe~c1se;-sucn ?Ower, the 
President must, within 3U days or the adoption ot sucn resolution. 
prcclaim the import restrictions recommenaea by the Ccmmiss1on. 
~ S 2U3(c)(2), 19 u.s.c. S 2253(c)(2). 

21 Alternatively, in such a situation the Commission may, if it 
WlShes, recommena only aCJUStrn~nt assistance for tne uOmestiC 
inaustry. See l~ u.s.c. S 225l(d)(l)(B). Suen a recommendation, 
however, only authorizes the Presiaent to direct expeditious 
consideration of domestic adjustment assistance, not to impose 
import relief. The President's action is also not subject to a 
legislative veto. See 19 u.s.~. s 2253(c}(l). 
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II. Severabilitv 

~h~ther the Pr2si~ent continues to have authorit~ to i~p~se 
i:n9crt relier uncer S 203 in tht: absence or the le<;1s1.:iti.ve 
vet8 in S 203(cJ(ll depends upon ~netner S 203(c)(l> is sev~raole 
trcrn the rest ot § 203. The sever30ility of an unc8nstituc1onal 
pr~v1sicn tr~:n the rest ot the statute ~r2sents a ~uest1cn ~t 
leGtslat1ve ~ntent: wou!8 Con~r~ss have ~1sn2a tne rem.J.:~G~r ~r 

t~e st.J.~ute to ccnt:nue in ertec~ haa it recognizec t!".at tn~ 
pr')Vts1on -... as unc:Jnst1t'.lt1onal ant1 theret:Jre t!"..Jt. it .;ou~.l :ict 
h3'.'t2' ~r:-c~c-r~; be~n i.ncl·-1c~u :n the st.J.tut•.:? Se~• !Jt:)!'.":''."'"/ •:. K."ne::_1c, 
26-t r.J • .i. 2~t) 1 290 (11:1~..;J. "Cnit:SS it 15 t:"J~:_:~r:.c. ~:-.at t.r~t.: ~-=H~:__.;.:,,~~~t"t: 

would not have enact~a those ~r8v1sions ~n1cn are ~1t~in it3 ~ow~r, 
inc2penccnt ot tnat ~h1.;n is not," tne invalid ~ort1on shou~d ~e 
sev~n: 1.:;, ar.:-: tn<=' rer::a1'.1ln1J st..:ltuccry autr.or:!.t.'/ ccnt:r.uec. C~:::i ·J. 

C!'-.3("!~3, slit' 0p. at iU, ~Lot:h(J C~a~::li;i ~,et!.ni:lr: ·_:::. 11. Cc:~rJ.':.:cn 
C::!:'.."".': 1

:-:., 280 'J.;:,. 21J, 22-* (193.:o. ln r.r.e ;.rr::=st::nr::. ,;..::lse, tr.~ 

t~vai:~::y a: t~e le~:s1at:ve veco ;r0v:s1cn ~cul~ nave ~resentea 
Con;ress ~1:~ essen::ally cwo options. ~irsc, Con;r~ss co~l~ ~ave 

cec:~ec :c Jut~or::e t~e ?res1=ent to cont:r.ue to ~xer~:se ~ls 
au~~~r::; Jn~er S ~~~la1 Jr.~ ~Ui'JJ i.n r::.~e 3=se~ce :: t~~ t~r~~t 

w~~:~ =e sev~rJci~ :r=~ t~e rast ct t~e stat~t~. ~ec=nc, C~n;ress 

co~i~ ~a~~ r~:~sec tc au:ncr::e t.~e ?res:=e~c ~r t.~e ~~~~12s1~n 

t.= ~xer=:se ~r.1 a~t~or:cy ln t~e a=sdnce ~= t~e :e~:siac:ve ~et=. 
In t~a: case, t~a vet~ ~cula ~e inseverJ~:~ tr=~ ..::li: o~ S 2C3 35 

weil as 2U~, anc no l~~or~ reliet cou!d =e ;r..::lntec. 

I:-i cet.e:-::;:..ni~g ·..th:c!'1 ac~i.on C.,::,ni;!"ess wcu.!...:! ~ave tai(en, we 
are st~ong!y a1cec ~y t~e pct~nt1al~y dis;cs1~~~e ~resence ~~ a 
severaoil1ty clause in t~e 7r3ce Act ot 1~74, wn1cn ~r=v:..ces that 
"f1lt any ;-r-::v1s1cn of this Act ••• shal: be nel-:! invalid, the· 
valicity of the rema1naer ct this Act • • sr.ail net be at:ected 
therecv.• See S 605, lY u.s.c. S 2101 note. This clause, wn1cn 
is v1r:~all1 ldent1c3l ta th~ clause in the I=im1;rat.1cn and 
Nat iona 11 ty Act. reviewed by the court in Chad ha, .is, as tne Court 
in C~ac~a concluced, "unamo1guous and gives ~1se to a ~resumption 
t~at (~r.~ress ~id not intenc tne validity of the Act as a wnole, o~ 
ct any ~art ot t~e Act, to depend on wnet!'1er the veto clause ••• 
was inva11c. • Con~ress could not have more plainly authorized 
tne presum~t.1on that t.ne ;;:irov1s1on tor a • • veto • • is 
sever3~le. • ~ v. Chaoha, slip op. at 11. 

The Chacna opinion ~lso icentitiea yet another character1stic 
~resent in tne rraae Act that. creates a ~resumption ot severaoility. 
•A prov1s1on is further presumea severable it wnat remains after 
severance •is tully operat~ve as a law.•• Slip o~. at 13, quoting 



C~amolin Retininq Co. v. Ccr~Or3tion CoMrn'n., 286 U.~. at 23~ 
(l~J~). J/ rr tne l~~islat1ve vetJ in S 2UJ(c)(l) ot the Tr3ce 
Act is eicised tro~ tht:: rest oc th~ Act, the ac~1v1ties of t!'1d 
Intern~t1onal Tr3Ce C0mm1~si0n in recommen~in~ rellet and ot t~e 
President in orcerinu or d~nyinJ relier c2n continue un~~r the 
current st3tutory tr3mewor~. Con;ress m~y ov8rturn the aec~sions 
or the Pres1cent ar.a, it it ...,.i.sh8S, ir:1pl>:~ment th·:: c:-ec2mmt:>nC.Jt:..cr.s 
or the Corr.r:n3s1cn, but onl'/• as in the case or tne <iepoc':dt :..::::n 
dec1s1ons ir. Ch3~~J, sl:..~ 09. at 14 n. 8, thrcu~~ ~assa~e ot a 
st1c. .. te enacti.rh; tnc.;se rec~:n;nen,~3t:..ons int;) lC!N'. rn li;!'1t 1Jr: t:-.e 
E3ct that t!'1e st~t~te is "o~er3Dl~" in the atsence 0f th~ ve~o 
a r. · J : on t .:s. i :-: s a 3 eve r: .Jc i l i t /' c 1.:i ~ s e , t !'1 E:: re to rt.; , t !'". e ? r ,,:_> s i.:: e r: t i s 
pr-?sume•: co nave t:>? .:iut:n'.)r:..ti' uncer- !) 2UJ to Jr.Jn::. irr:µor::. relier: 
unless tne leg1slat!~@ history at tnis provision rebuts tne 
~resu~ption that Ccngress ~0uld have wis~ea h1~ to exercise this 
pcwer in t~e 3Csence ot Con~~ess• acility to exercise the ~eto. 

A. Leq1s13tive ~istary oi the Tr3de Act and 
Sev~r3=:l:t~ ~r ~ :U3'cl<!l 

Al:!1c~~h ~o single ~ac:ar can resol'le je~!~i:i~elJ t~e 
e~·..:sr·~·~ _;~~st.::·~ .J: 111r....:t :=~ 1 

... ~:-~ss ..;c!J.!.J ~...l\/~ :~t.=r.,~e:: ·-1::.::::~: 
t~~ ~e:~, ~e ~e~L~V~ :~at, ::.aK~n 3S a ~~c!~. t~e :~~:s:a::ve 

wa~t~~ t~e ?res1:e~: to exerc:se suc!1 a~c~0r:..~i 3=s~nt c~e vet=. 
~ere :rn~cr:a~c!y, t!1er~ :..s no cc~~eL::~~ ev:..~e~~e. cert3i!1iy 
ncne su:~1c:ent to re:ut t~e ~r~s~~pti~n ~r sever3:1l:ty, t!1~t 

Congress wculc not nave gr3ntea sue~ a~t~or:ty. 

First, findi~; tte leG:slat1ve veto inseve~30le wou!~ 
eli~inate :ny ~ec~an~sm :er ~rctec~in~ dom~st1c incustry f~~m 
i~~ort com~e:it:cn. The Tr3ce Act, however, l:ke i:s ~rececessor 
acts, was passed in or~er to •;r~v1ce ~reater access ana ~or~ 
effective delivery of im~ort relier to inaustri~s, firms. ar.c 
wcrKers wh1cn are seriously inJured or threate~ed ~1th seric~s 

/ 

31 In treating tne operao1lity at a statute, after excision of 
an unconst1tut1onal ~rov1s1cn from it, as creating a •presumption• 
ot severaoil1ty, the Court went ~ey0nd its dec1s1cn in C~a~cl1n. 
in wn1cn a ·~resumpt1on• was ident1tiea only witn the existence 
ot a severab1lity clause in the statute beiore it. Si~ilarlv, in 
Bucklev v. Valeo. 424 U.~. at 108-09, the Supreme Court dealt 
w1tn a statJt~ that did not contain a severao1lity clause and 
found an unconstitutional ~revision in that statute to be severaole 
by relying 0n the f ~ct that the st3tutory scheme was fully f~nc
tional; the Court did not, however, use the wore ·~resumption• in 
Buc!e:lev. 

-s-



i:iJu=y by inc=eased impo=ts.• S. Re~. No. 93-1298, 93=d Co:iy., 
2d Sess. 3 (1~"74); H.R. Reµ. No. 93-571, 93d Cc:-:r;., lst Sess. 8 
( 19~3). To achieve these oo;ec~ives, the Act, amo:ig otne= t~1~~s, 
=ei~xes tne St3:iaa=d =equ1=ed to= a fi:iai~~ by the Ccmm1ss1c:i 
that i mt:O!"t.::i t ic:i ot goods th :-ea te:is dcrnes tic i. :1d us t :-y, t ht' =e ct-· 
maK1:iy it eas1c:: to irn~ose impn::t =est=1ct10:1s tha:i u:ide= ea=llt'!" 
acts. Se~ H.~. Rep. No. 93-571, 93d Co:iq., 1st Sess. 8 (1:173/. 
AlthOu(,;:1tn~ le 111slative v~to p=".)visio:i at::~ea::-s to have be~:t 
i:it0:icea ge:i~=3lly as a dev1=e to= p::-2v1c1:iq ~=~ace:: p::-sccct:~, 
to= <Jc~est1c i:-:du.st:-'j by ::est.=.:11:11:i-; the ;;c·..,,t2:- or' t!it- ?:-:=st<!i:::'.":t 
to ig:-:o:-e the :->::cc:nnie:ia.:it1o:is ot the Corr:m1ss11:;:i, ~ S. ?et:. ~o. 
'j 3 - l 2 :H , 9 3 :- :::: C c :-i '; • , 2 a .::i t' s s • 2 7 ( l 9 7 .; } , s t ::- i ."'. i ~ '.J .: o ·..J :i t n e 
P:-es1-:!e:it 1 s t-:O""e::- co ·;!".:1:1t :'t'll.;>t wcuh! ;;:i::::v:..:s: ev.-?:i less l:-):--:
tect10:1 to= i:idust=y. Ttus. ii ~1ve'.1 the cno1~e ~et~ee:i cc'.1t1nui~1 
tne ?=es1ce:it's autno=:ty to im~ose 1rnpo:-t ::esc:-:cc1o:is o= ce:iy:~~ 
an~ ::eliec, it i.s ~=ocaole that Co:iu:-ess ~nulc have optec co 
as~~=e at least sc;e :-el1ef io= dcm~st1c i'.1aust:-j. 

The ea=:'/ hlsto::y of the esc3pe clause, ~o::ecve::, ::ev~als 
tnat Cc~~=~ss ~as ~=~v1ousl; ~1ll1:1g to give tne ?:-es1ce:it au~~c=::y 

a=-:~~. ~~~~ ~c~;=ess ~=:~1~3_:y ;=~~tee ~~~ ?=~s1~e~: aut~c=::; 

l~ :~~: :c ;=~~L~e :c~esc:= :~c~st=y ~lt~ ~~~.)=: =~-:er :==~ 
=~=e:~~ cc~;et:tl~~. it c:c ~ct :~=~~ce a :e;:ai~t:~~ ~e:~ ;=~
v1st~:i L~ t.nat Act. s~~ ?~~. L. ~5-~66, 72 ~t3:. ti~3 li~5:;. 
F==~ :~at pc:~t u'.1t:l ~~5d, wne:-: tne fi=st l~~:3lac:~e vet~ 
p::-8v1s1cn ~as accea, Ccn~=ess ~e=~1:tea cne ?=~s1:e:;c to ~x~==:se 
aucho=:ti u~ce= a ;=~cecu=e w~:cn wc~ld t~ icenc:cal to t~~ 
p=ocedu=es fcllcwea if tne leq1slat1ve vecc w~=e seve:-acle. 
Althougn a legislative veto p=cv1s10~ was cc~:a1~e~ i~ succeeci~g 
t~ace acts passec i~ 1962 a~c 1974, tr.is ea=!ie= h1stc=: i~c1cat~s 
t~at Cc~g=ess was w1!l1:-:g to g=a~t tne P=es1~e~= a~t~o=::y tc 
=esc=1ct impo=ts to ;i.:otect a dom~st1~ i~aust=/ eve~ ~h~~ it 
believed that it could subject his decis1o~s to the veto. 

I~ additio~, it is impo::ta~t to =eco;~i=e th3t whe~ Co~q=ess 
f i=st suOJecred P::es1de~t1al t=aae =est=ict1c~s to a legisiat1ve 
veto i~ 1958, it exp=essed its i~te~t ~ct to =esc=:ct irn;=c~e=ly 
the ?=es1de~t 1 s powe=s, ~oti~g that •the P=es1~e~t ~ust C0'.1Cl~ue 
to have disc=et10~ i~ escape clause cases because thei= ettects 
o~ to=~iq~ =elat1o~s a~d otne= aspects oi the ~at1c~al i~te=est 
may outwe1gn tne be:ietit to a pa=ticula= i:icust=y.• H.R. Re~. 
No. 1761. 85tn Co:"lg., 2d Bess. 11 (1958). Two tn1:-~s ot botn 
Houses we~e :ieeaec to ove~=iae the P=es1ce:it 1 s aete=~1:iat10~ 

unce~ the 1958 Act ~ecause, acco=ai~g to tte House ::epo::t, •it is 
=easonaole and Just to =equi=e a two-thi=ds ~aJ0=1ty ot eac~ 
House to ~eve=se a~ actio~ or the P=es1ce~t i:"I 3 t1eld wn1c~ is 
so i.~t1mateiy =elatea t.o the co:iduct at to!'e1g:1 !'elat10:"1s oi the 
U~lted States a~a wne~e action by the Co:iq::ess w1tnout immec1ate 
pa=ticipat1on of the P~es1de:it du=ing the cou=se at such action 
is involved.• H.R. Rep. No. 1761, 85 Cong., 2d Sess. 12 (1958J. 
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Congress also believed that a two thirds vote of both Hcuses of 
Con~ress was analoyous to Conyress repJssing a bill after a 
Presidential veto, suggesting, in its view, that the provision 
w o u l c ::i e he l j con s t i tu t i on a L rd • a t l 3 • Th u s , Con 1] res s rec c ·; :i !. z ec 
that the Presicer.t. should have .iut.noritj' to taKe act1cn in· th1s 
area. In liyht ot the tact that the President's authority to 
proclai~ import relief under S 203 is, as we discussed abcve, 
11miteo ~y statute as to the level ot the restr1ctions an~ t:rne 
ot their irn~cs1t.ion, it is ~rooaol0 that Con~r~ss would hav~ 
w1sneu the ?res1aent cont1nu~ to exercise autn0rity in th1s area. 

Fina11·1, in ;>r3ctict>, tne le,;islative veto h.J.s not t'lay~c .3r: 

l~~ortant rcle in tne 0~er3t:on ot § ~03. Since the le~islcit~ve 
veto prov1s10n was iirst aao~ted in 1953, ana continuea in th~ 
19~2 3nd 1~7~ Tr3ce Aces, Ccnsress has nev~~. ac=or~in~ to the 
utrice at tne ~n1t~a St3tes Tr~ce Re~res~n:3tive, exerc:sea 3 

leq1s1at1ve veto 0c d Pres1cent131 ~r0clamat1on restric~ing 
irr~crts in tn1s area. Thus, it Con~ress hac ~een racea ~1:n the 
~~est1cn in :~7~. ~n~n tne ~resent act was dr3tted, ot ~netner to 
~er~lt no :~~crt rel~et to ~e ;r3ntec or to ccnt1~ue the cur~~nt 
s~stem ~1tncut :~e ~etc, 1t is ~est like11 they ~c~l~ hav~ ccnt:nued 
=~~ ~resen: syst~~ ~1:~cut :~e ~e~~- T~3t is :~e syste~ :~at 
nds, :r. ~r3c:~~e, ex1st8~ s1~ce :9~6. 

In summary, t~e :e~1slat:v~ history of 5 :~3 ~rcv1~e~ 
at~1r~at1ve ~v:~ence :nat Congress wcul~ nave ~1sne~ t~e ?res1cent 
to ~onc:nue to dxercise ~is aut~or1ty in tne aos~nce of tne 
legislative veto ~rov1s1on. More im~orca~t!y, we have found no 
legislative history wn1cn is sutticienc to recut the presu~~t1on 
that Con~ress intenced the President to ccnti~ue to have sue~ 
authority. 

B. Sever3~ilitv ot S 203 frcm the Remai~der of the Act 

Even though it is reasonably clear that Congress would have 
intended import relier to continue in the absence ct a le~1slat1ve 
veto, it remains tor us to consider one legislative option not 
discussed a~ove. It might be ar;ued that, in the absence or the 
veto, Con~ress would have wishea tne Commission's recommencations 
to have bino1nq etfect without participation ot the President. 
Uncer tn1s inter~retation, the veto in S 2U3(c)(ll would be 
inseveraole from the rest of S 203, which aut~ori=es the President 
to taKe action, but severaole from the statutory authority in S 2ul 
supporting tne activities or the Comm1ssion. Moreover, according 
to tn1s argument, the "recommencat1ons" of the Commission would 
apparently become mandatory and self-executing. Although repre
sentatives ot domestic incustry may pres~ th1s inter~retation, we 
find it impersuasive. 

First, thls argument is inconsistent with the approach set 
forth by the Supreme Court tor determining the effect on a 
statute. of a finding that one of its clauses is unconstitutional. 

-7-
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In order to tind that the Comm1ssion's actions are mandatory in 
this case, S 201 would need to be completely rewritten. This 
section currently directs the Ccmmission onl/ to maKe "r2cc~
menuat1ons," not to tak8 su=stant1ve action. Un~~r tne casd la~, 
however, wh~n one section in a st.acute is held unconstitutional, 
the Court merely seeks to d~ter~ine whetner "the ley1slatur2 
wculd not have en~cted those ~rovisions whtch ar~ ~tth1n its 
po·..ie ?:", i ncc:-;encen t. l y ot those ·..wn i ch a re not," e:~ v. Ch.:in :-. 1, 

sl1~ o~. at. 10, quutt~g Cha~~ltn Rer~nin~ Co. v. Ccr2orat:~n 

Ccr:tn''."l., 286 u.:::. at 234, not to ·_;uess ... r . .:lt ott.er r:yp~ or st-lt'.lt'.:H·i· 
scn~me ~on~~9SS ~i~ht have est.Jol1sned in its plJce nad it ~n~wn 
th e ;.; r ') v l s l c n ..i as u n cc n s t i t u t i -: n ..1 l • :-Jo cc u r c::. , i n o u r v i i::: w , 
#Gulc ~ave Jut~or:t~ tc rewr:te the statute in tn1s mann~r ~ase~ 
on its sp~culat1on as to wn3t type ot alternative scneme Ccn~r~ss 
mi~nt nave creacea. 

Even i= we ~ere to acte~~t to maKe such a preaic3tion, ~ore
over, invest1n~ tne Co!'!".reiss1on ··nth sucn po·,.,.ers ·..;r.u~d co:np;.ete.i.1 
tr.Jns:~r~ it ~r~m Jn JC~:scry body int~ an a~ency exec~t:n~ ~he 
law. Since its inception, tne Co~mission nas ac~ea ~ere1y as an 
acv1so?:"y =c~m1:tee in :n1s ~recess, leaving all tnce~ence~t. 

~ec:s:8~S t~ ce ~ace :y ~~e ?r~s1~en:, 0r :n :~~cry, =v C~n;ress 
t~r~u~~ ~ ~eg:s~at:~e ~et~. As ..;e ~l3C~ssaa l=8~e, wnen C~n~ress 
f:rst.. -3C~~c .l ~e·;tsiat:·w'e ve1:..:: in i9Sts, it r-ea.r::::-7:.e<1 t.r-.e !.~;:.-:r~.lnce· 

ct ?r~s1=ent:ai c1scret1cn in t~1s area, coserv1ng t~3t ·t~e 
Pr~s1cent ~ust conc:n~e to ~ave jiscrec1~n :n escace clause =ases 
.... ec., 1 ·se ~ ... :;-:-;-er:•.:.c~s ~n ~,., .. e, . .., .. el"'t''"'ns ....... - ~c-.::...- as~"",... .. S "'t 
.,,J ¥-- -··--- -- - _, __ ._ ·~·4 - - .. ~' ~~-- _, .. l;.,.... !""'~-- .J 

the na~:onal interest ~ay ouc~e1~n the ~enerit to a parc1c~lar 
incust!"'.r'• • H.R. Re;i. ~c. 17ol, 85t!1 Cone;., 2c Sess. 11 (1'!58) 
(empnas1s addec). Ther~ is ~o compelli~; inc:c3t:cn that Con;ress 
wculd have w1sned such an or~ar.izat1on to be free to amend the 
tar1f~ sc~edules ot the Un1tec States, w1~~ serious forai;n 
policy implications, indepencent of any contr~l by ~itner the 
Presicent or Congress. Thus, in our view. invalidation or the 
legislative veto woulc clearly not authcr1ze amenc~ent of S 201 
to ma.i<;.e the Cornm1ss1on's recommendations :nan-Jatorj'. 

/ 

Irr. Conclusion 

for the toreqoing reasons, we conclude that while tne two
House d1sa~proval mecr.anism set tort!1 in S 2U3(c) ot the ~rade 
Act tails as an unconst1tut1cnal legislative veto provision under 
the Chacha analysis. the ~rov1s1on lS severaole from the remaincer 
ot S iuJ. Theretore, the ~res1aent still has autnor1ty una~r 
S 2U3 or the Tr3ae Act to consiaer the International Traae Com
mission's recommenaat1ons ano Jrant import rel1et or decide not 
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to grant such relief. In either case, the President must also 
still notify Congress of his decision under the terms of S 20JCb). 
Congress can then, if it disagrees ~ith the President's decision, 
alter that decision by legislative dCtion in the manner presc~1bed 
by Art. I, Sec. 7, cl. 2 ana 3 0t the Constitution. 

Ral;;h w. 1'.J.n: 
Acting Ass1st~nt Attorn~y G~ner3L 

Utf 1ce ot Le~al Counsel 

cc: Free F'ielcin11 
Ccunsel to the President 
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FOR: 

FROM: 

SUBJECT: 

1 \\HITE HO SL 

July 11, 1983 

RICHARD A. HAUSER 

PETER J. RUSTHOVEN~ 
Memoranda from Ed Harper's 
Office re: Legislative Vetos 

As you requested, I have prepared for your review and signature 
the attached memorandum for Edwin Harper, with copy to Wendell 
Gunn, responding to their inquiry about the effect of the 
Supreme Court's decision in INS. v. Chadha on the legislative 
veto provision of section 203 of the Trade Act of 1974, 19 
U.S.C. § 2253. This memorandum reiterates the advice on this 
issue we have received from OLC (now in writing), as previously 
stated in our comment memorandum on the specialty steel 
decision. 

As you may also be aware, Harper has asked all his Assistant 
OPD Directors to compile lists of statutes with legislative 
veto provisions involving their respective areas of substantive 
responsibility, via a memorandum (also attached) that was 
copied to Mr. Fielding and in turn forwarded to John Roberts 
and myself. John and I think it would be prudent to advise 
Harper that the Department of Justice has responsibility for 
conducting the overall survey of the effect of the Chadha 
decision on legislative veto provisions. Accordingly, the 
attached memorandum also advises Harper that he should forward 
the results of the OPD survey to you, and that our office will 
then coordinate with Justice. 

Attachments 

cc: Fred F. Fielding 
John G. Roberts, Jr. 



THE WHITE HOUSE 

WASHINGTON 

July 11, 1983 

MEMORANDUM FOR EDWIN L. HARPER 

FROM: 

SUBJECT: 

ASSISTANT TO THE PRESIDENT 
FOR POLICY DEVELOPMENT 

RICHARD A. HAUSER 
DEPUTY COUNSEL TO THE PRESIDENT 

Legislative Veto Provisions 

This will respond to the question noted on Wendell Gunn's June 
23 memorandum for you about the impact of the Supreme Court's 
decision in INS. v. Chadha on the legislative veto provision 
of section 203 of the Trade Act of 1974, 19 u.s.c. § 2253, 
with specific reference to the recent specialty steel case. 

Prior to the President's decision in that case, we were 
advised by the Off ice of Legal Counsel at the Department of 
Justice that it had reviewed this issue, and believed that the 
Chadha decision invalidated this legislative veto provision. 
OLC was also of the view, however, that the President retained 
his statutory authority to review United States International 
Trade Commission recommendations, and that he should continue 
to report to the Congress his decisions with respect to such 
recommendations. Our office reiterated this OLC advice in our 
comment memorandum on the specialty steel case. 

With respect to your more general memorandum to Assistant 
Directors of the Office of Policy Development, asking them to 
compile lists of statutes with legislative veto provisions 
involving their respective areas of substantive responsibility, 
you should know that the Department of Justice has been 
assigned the responsibility of conducting an overall survey of 
legislative veto provisions that may have been affected by the 
Supreme Court's decision. Accordingly, when the results of 
the OPD survey are in, you should forward them to me. I will 
then see to it that the information is submitted to appropriate 
Justice officials. 

Let me know if you have any questions; thank you. 

cc: Wendell W. Gunn 



1·0: fb1<... 
THE WHITE HOUSE 

WASHINGTON 

7/6/tJ 

Fl~OM: Richard A. Hauser 
Deputy Counsel to the President 

FYI:----------------

TO: 

FROM: 

( f 

THE WHITE HOUSE 

WASHINGTON 

. r-
1 l... d 

' 
WENDELL GUNN 

~ t v~:J 

\..-"--1.. --.\ i_- ~ c \, '--



MEMORANDUM 

FROM: 

SUBJECT: 

THE. WHITE HOUSE 

Wt--SHINGTON 

_,.,··June 23, 1983 /I 
FOR: EDW~. HARPER 

WENDELL W. GUNN 

me to time when the Administration is 
there is concern that denial of relie y t e 

will be overridden by the Congress. Specifically, the concern 
that Congress would pass a concurrent resolution pursuant to 
Section 203 of the Trade Act, 19 U.s.c. Section 2253. 

President this veto power, 
Court held that the particular 

unconstitutional legislative veto provision before it was 
severable, allowing the rest of the statute to remain in force. 

Very interesting. 

cc: 7 Craig Fuller 
Mike Smith 
Lionel Olmer 
Roger Porter 
Eric Garfinkel 

·"-· / 



THE WH !TE HOUSE 

WASHINGTON 

June 30, 1983 

MF.MORANDUM FOR ASSISTANT DIRF~1f5 

FROM: EDWIN L. HARPE~ 

SUBJECT: Impact of Court's Legislative Veto Decision 

Attached is a copy of the article from Newsweek magazine of 
July lAth discussing the background of the Court's decision 
overturning the legislative veto. 

Would you please identify the significant applications of the 
legislative veto concept in your area of responsibility and 
comment on whether it is likely and/or desireable that the 
?resident's new-found freedom from the threat of legislative veto 
he exercised. 

cc: Bdwin Meese III 
Fred Fielding 

Attachment 

.. 



TH l \'\ HJ TL H ffl SE 

July 25, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS 

Proposed Bulletin on Actions 
Pursuant to Statutes Containinq 
Legislative Veto Provisions -

Richard Darman has asked for our views on the 
above-referenced proposed OMB bulletin to all executive 
departments and establishments by Wednesday, July 27. The 
stated purpose of the bulletin is to coordinate actions with 
respect to invalidated legislative vetoes and avoid 
unnecessary confrontation with Congress. The bulletin 
mandates OMB clearance of any action taken under a statute 
with a legislative veto provision, and provides a copy of 
the Justice Department list of such statutes. Paragraph 8 
of the proposed bulletin, which I regard as critical, 
emphasizes that its purpose is not to impede agency action 
under statutes with invalid legislative vetoes but simply to 
coordinate such action. There is a danger that the 
executive branch might snatch defeat from the jaws of 
victory in this area by being too reluctant to take action 
under statutes with legislative vetoes. Paragraph 8 guards 
against that danger. 

I have no objection to the proposed bulletin. 

Attachment 



THE WH!TE HOUSE 

July 25, 19e3 

MEMORANDUM. FOR RICHARD G. DARJ'.IAN 
ASSISTANT TO THE PRESIDENT 

FR.OM: 

SUBJECT: 

FR.ED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Proposed Bulletin on Actions 
Pursuant to Statutes Containing 
Leqislative Veto Provisions 

Counsel's Office has reviewed the above-referenced proposed 
bulletin and finds no objection to it from a. legal 
perspective. 

FFF:JGR:aw 7/25/83 

cc: FFFielding 
JGRoberts 
Subj. 
Chron 



THE WHITE HOUSE 

WASH I NG TON 

July 25, 1983 

MEMORA.N'DUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Proposed Bulletin on Actions 
Pursuant to Statutes Containing 
Leqislative Veto Provisions 

Counsel's Office has reviewed the above-referenced proposed 
bulletin and finds no objection to it from a legal 
perspective. 

FFF:JGR:aw 7/25/83 

cc: FFFielding 
JGRoberts 
Subj. 
Chron 
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Document No. -------

WHITE HOUSE STAFFING MEMORANDUM 

DATE: July 22 ACTION/CONCURRENCE/COMMENT DUE BY: Wednesday, JULY ------

SUBJECT: PROPOSED BULLETIN ON ACTIONS PURSUANT TO STATUTES CONTAINI 

LEGISLATIVE VETO PROVISIONS 

ACTION FYI 

VICE PRESIDENT 0 

~ MEESE 0 

BAKER 0 v 
DEAVER 0 D 

STOCKMAN 0 D 

CLARK ~ D 

DARMAN OP ~ 
DUBERSTEIN \;j( 0 

FELDSTEIN 0 D 

FIELDING ~~~~ D 

FULLER 0 D 

GERGEN 0 D 

REMARKS: 

Please provide any comments/edits 

RESPONSE: 

ACTIO~ 

HARPER ~ 
HERRINGTON 0 

JENKINS 0 

McMANUS D 

MURPHY 0 

ROGERS 0 

ROLLINS 0 

VERSTANDIG 0 

WHITTLESEY 0 

BRADY /SPEAKES 0 

0 

0 

by Wednesday, July 27th. 

Richard G. Darman 
Assistant to the Preside1 



EXECUTIVE OFFICE OF THE PRESfDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, O.C. 20503 

BULLETIN NO. 83-

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS 

SUBJECT: Proposed Actions Pursuant to Statutes Containing 
Legislative Veto Provisions 

1. Background. The recent decision by the Supreme Court in INS 
v. Chadha, broadly declaring legislative vetoes to be ~
unconstitutional, requires careful review and coordination of 
agency actions that will hereafter be taken under statutes that 
still contain such veto provisions. This will be necessary in 
order to avoid unnecessary confrontation with the Legislative 
branch; to assure consideration of the precedential impact of 
irrlividual actions on the Executive branch as a whole; and to 
allow the Executive and Legislative branches to accommodate to 
the Court~s decision in a constructive manner. 

2. Definition. The term "proposed agency action" shall include 
the taking of any act, the submission of any notice to the 
Congress of a proposed action, the submission of a notice to the 
Federal Register of any proposal for action, or the submission of 
formal notice required by law or traditionally given to the 
general public or any defined segment thereof, whichever occurs 
first. 

3. Action Requirements. Where proposed agency actions are 
subject to legislative veto provisions still set forth in 
statutory law, the following procedures are to be observed before 
those actions are implemented: 

0 

0 

Notices of proposed relulatory actions will continue to be 
submitted to the OMB O fice of Information and Regulatory 
Affairs, pursuant to Executive Order 12291 or the 
Paperwork Reduction Act1 however, proposed regulatory 
actions governed P¥ currently enacted legislative vetoes 
should be expressly identified as such by the agencies. 

Notices of proposed appropriations-related actions should 
be delivered to the appropriate OMB budget division; 
however, those actions that are routine in nature (e.g., 
the annual submission to the Congress of operating plans) 
should not be included if prior agreement has been reached 
with the appropriate OMB budget division to exclude them. 



o Notices of other proposed agency actions should be 
delivered to the personal attention of James M. Frey, 
Assistant Director, Legislative Reference, Room 7202 New 
Executive Off ice Building; however, in order to avoid 
unnecessary reporting, these notices should be sent only 
in the case of proposed actions that are likely to be of a 
controversial character. 

o All Congressional testimony dealing with legislative veto 
matters, whether of an oversight or legislative character, 
should be submitted for clearance to the OMB Legislative 
Reference Division; the procedures of OMB Circular A-19 
should be deemed applicable to all such testimony whether 
expressly applicable by its terms or not, 

4. Clearance Requirements. Clearance procedures concerning 
regulations are established by Executive Order 12291~ in all 
other cases, an agency is not to proceed with the proposed action 
without affirmative OMB clearance. 

s. Procedural Re~uirements. The following procedures shall 
apply to the sUbm1ssions of proposed agency actions (other than 
proposed testimony} required under paragraph 3: 

a. Notice of proposed agency actions should be given to OMB 
as early as possible, and in any event at least five 
working days prior to planned agency submission of the 
proposed action to the Congress. Early notice is 
required in order to assure adequate time for OMB review. 

b. When providing notice, the agency should submit to OMB 
the actual documents that it proposes to send to the 
Congress, the Federal Register or the general public or 
any defined segment thereof. 

c. Where the proposed agency action is likely to be of a 
controversial character, the agency also should submit to 
OMB a concise statement setting forth all pertinent facts 
regarding the controversial aspects of the proposed 
action. 

d. The Director of OMB may define generic categories of 
proposed agency a~.t ions that are likely to be of a 
controversial character and for which irrlividual 
submissions are to be made for all proposed actions. 



6. Statutes. A list of statutes that contain legislative veto 
provisions is attached. This list, prepared by the Department of 
Justice, is intended to be exhaustive, but agencies should report 
to James M. Frey any currently enacted legislative vetoes not set 
forth in the attachment. In this regard, it should be noted that 
the Department of Justice has advised that under the Chadha 
decision, statutes purporting to empower Congressional committees 
to waive waiting periods under report-and-wait provisions are 
unconstitutional. 

7. General Provisions. The coordination of these actions by OMB 
is not intended to supersede or to alter any other review 
procedures that may be currently applicable to proposed agency 
actions, including consultations or reports regarding legislative 
vetoes requested by the Department of Justice. 

8. Although these requirements reflect the Administration~s 
determination to avoid unnecessary controversy in connection with 
proposed agency actions, each agency should clearly understand 
that these procedures are not to be used as a justification for 
failing to proceed with discretionary action that the agency 
believes appropriate to carry out its statutory responsibilities 
and Administration policies. The procedures of this Bulletin, 
calling for the exercise of coordinated judgment with regard to 
potentially controversial actions, are to be understood as 
facilitating, not impeding, the exercise of appropriate policy 
discretion by each agency. 

9. Because the issues raised by the Chadha decision are of 
historic importance, your personal attention is requested to 
assure compliance by your agency with the provisions of this 
memorandum. 

10. Sunset Date. This bulletin will remain in effect until 
September 30, 1984 unless superseded or rescirrled. 

David A. Stockman 
Director 



I. FOREIGN AFFAIRS AND NATIONAL SECURITY 

A. war and National Defense 

war Powers Resolution, Pub. L. No. 93-148 

H.R. J. Res. 683, Pub. L. No. 94-110 

National Emergencies Act, Pub. L. No. 94-412 

International Emergency Economic Powers Act, 
Pub. L. No. 95-223 

Neutrality.Act of 1939, 54 Stat. 4 

Arms Control and Disarmament Act of 1961, 
Pub. L. No. 87-297 

8. International Assistance and Arms Ex~ort 
Control 

Foreign Assistance Act of 1961, Pub. L. 
No. 87-195 

Export Administration Act, amended £y Depart
ment of Defense Appropriation Authorization 
Act, 19751 Pub. L. No. 93-365 

j 

International Development and Food·Assistance 
Act of 1975, Pub. L. No. 94-161 

International Security Assistance and Arms 
Control Act of 1976, Pub. L. No. 94-329 

International Security Assistance Act of 1977, 
Pub. L. No. 95-92 

International Development and Security 
cooperation ~ct of 1980, Pub. L. No. 
96-533 

International Security and Development 
Cooperation Act of 1981, Pub. L. No. 
97-113 

- i -



c. Department of Defense 

Defense Reorganization Act of 1958, Pub. 
L. No. 85-599 

Department of Defense Appropriation Author
ization Act, 1974, Pub. L. No. 93-155 

Department of Defense Authorization Act, 
1982, Pub. L. No. 97-86 

Department of Defense Authorization Act, 
1983, Pub. L. No. 97-252 

Military Construction Codification Act, 
Pub. L. No. 97-214 

Defense Production Act of 1950, Pub. L. 
No. 81-774 

Defense Production Act Amendments, 1970, 
Pub. L. No. 91-379 

Energy Security Act, Defense Production Act 
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