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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

March 3, 1986

MEMORANDUM FOR JOHN ROBERTS .
wWhite House Counsel's Office

FROM: John Cooney
SUBJECT: Balanced Budget Amendment

Dick Hauser suggested I send you for review the papers on the
Balanced Budget Amendment. Senate Republicans haye asked us to
submit today, as soon as possible, an Administration floor
position on the matter.

The proposed position is that the Administration supports S.J.
Res. 225, with the consensus tax amendment. The  tax amgndment is
section 2 of the attached text. I enclose for your review
excerpts from the Committee report on 5.J. Res. 225, prior to
amendment, and the Committee report on S5.J. Res. 13, a more
traditional version of the Balanced Budget Amendment which is
nearly identical to the version the Administration endorsed in
1982. (If you need more information, I am also enclosing my only
copies of the full reports -- please return).

-— Both Resolutions would limit outlays to receipts, but
S.J. Res. 13 would also limit the growth rate in receipts to the
rate of growth in the prior year's national income, thereby
preventing balancing the budget simply through tax increases.

-~ S58.J. Res. 13 requires completion of action on the budget
bill prior to the start of the applicable fiscal year. This
corresponds to the practice under State balanced budget
requirements, which generally require the balance to be
determined on the basis of good faith estimates reached before
the start of the fiscal year.

-- S8.J. Res. 13 provides that actual outlays may not exceed
estimated receipts. This retains effective control of the
process in the hands of Congress and the President. Furthermore,
if actual receipts come in under projections, outlays would not
need to be decreased or taxes raised during the course of the
fiscal year.

-~ By contrast, S.J. Res 225 requires that actual outlays
not exceed actual reciepts. This version also does not have an
implementation mechanism built into it; this guestion apparently
would be left for further legislation. As a result, this version
is subject to an interpretation that Congress and the President
are under a "continuing obligation” to ensure that actual outlays
and receipts are balanced throughout the fiscal year. Thus,
questions about implementation might arise late in the fiscal
year -- for instance, during consideration of supplemental
appropriations bills or other bills that might increase spending



and exacerbate the deficit during the current fiscal year.

The proponents will seek to move S.J. Res. 225 because Simon and
other Committee Democrats (Biden and Byrd) voted for this
versiong in Committee, and it is thought that this version
therefore has a chance of commanding enough Democratic votes to
fly through the Senate and increase the pressure on the House
Democratic leadership to permit a floor vote on the matter.

Plese let me know if you need any further information.
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BALANCED BUDGET—TAX LIMITATION CONSTITUTIONAL
AMENDMENT

Ocroser 28 (legislative day, Octoer 21), 1985.—Ordered to be printed

Mr. THURMOND, from the Committee on the Judiciary,
submitted the following

REPORT
together with
ADDITIONAL AND MINORITY VIEWS

{To acﬁompany §.J. Res. 13]

The Committee on the Judiciary, to which was referred the joint
resolution (S.J. Res. 13) proposing an amendment to the Constitu-
tion to require a balanced Federal budget and to limit taxing and
spending, having considered the same, reports favorably thereon
with amendments and an amendment to the title and recommend
that the joint resolution as amended do pass.

I. TEXT OF SENATE JOINT RESOLUTION 13

The text of Senate Joint Resolution 18 as reported by the Com-
mittee on the Judiciary reads as follows:

Joint resolution proposing an amendment to the Constitu-
tion relating to a Federal balanced budget and tax limi-
tation

Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled (two-
thirds of each House concurring therein), That the follow-
ing article is proposed as an amendment to the Constitu-
tion of the United States, which shall be valid to all in-
tents and purposes as part of the Constitution if ratified by
the legislatures of three-fourths of the several States

2

within seven years after its submission to the States for
ratification: :

“ARTICLE —

“SectioN 1. Prior to each fiscal year, the Congress shall
adopt a statement for that year in which total outlays are
not greater than total receipts. The Congress may amend
such statement provided amended outlays are not greater
than amended receipts. With the approval of three-fifths of
the whole number of both Houses, the Congress, in such
statement, may provide for a specific excess of outlays over
receipts. Actual outlays shall not exceed the outlays set
forth in such statement.

“SecmioN 2. Total receipts in the statement adopted pur-
suant to this article shall not increase by a rate greater
than the rate of increase in national income in the previ-
ous year, unless a majority of the whole number of both
Houses shall have passed a bill directed solely to approv-
ing specific additional receipts and such bill has become
law.

- “SecTioN 3. The Congress may waive the provisions of
this article for any fiscal year in which a declaration of
war is in effect.

“SecTion 4. This article shall take effect for the second
fiscal year beginning after its ratification.”,

The proposed amendment is cosponsored by the following Mem-
bers of the Senate: Mr. Thurmond, Mr. Hatch, Mr. DeConcini, Mr,
Grassley, Mr. Denton, Mr. Heflin, Mr. Specter, Mr. Abdnor, Mr.
Boren, Mr. Cochran, Mr. D’Amato, Mr. Goldwater, Mrs. Hawkins,
Mr. Hecht, Mr. Lugar, Mr. Mattingly, Mr. McClure, Mr. Nickles,
Mr. Nunn, Mr. Packwood, Mr. Proxmire, Mr, Quayle, Mr. Symms,
Mr. Trible, Mr. Wallop, Mr. Wilson, Mr. Zorinsky, Mr, Laxalt, Mr.
East, Mr. Exon, Mr. Helms, Mr. Simpson, Mr. Danforth, Mr. Garn,
Mr. Pryor, Mr. Gramm, Mr. Boschwitz, Mr. Rudman, Mr. Murkow-
ski, Mr. Dole, Mr. Humphrey, Mr. Warner, Mr. Johnston, Mr. Pres-
sier, Mr. Burdick, Mr. Roth, Mr. Stevens, Mr. Kasten, Mr. Bentsen,
Mr. Stennis, and Mr. McConnell.

I1. SUMMARY

Efforts to secure a constitutional rule to require a balanced Fed-
eral budget and to limit the growth of Federal spending have inten-
sified as the Federal government’s persistent failure to balance its
budget has produced debt of nearly $2 trillion ($2,000,000,000,000)
and as the Federal share of the economy has continued to increase.

It is the Committee’s view that, in large measure, the nation’s
economic problems are attributable to these facts. Unacceptable
levels of inflation, and unemployment, as well as enormous foreign
trade imbalances, can be traced directly or indirectly to the fiscal
policies and practices of the national government.

In proposing Senate Joint Resolution 13, the Committee seeks to
re-establish constitutional limitations upon Federal spending and
deficit practices that existed in earlier years through an array of
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BALANCED BUDGET CONSTITUTIONAL AMENDMENT

OcroBer 23 (legislative day, Ocroser 21), 1985.—Ordered to be printed

Mr. THURMOND, from the Committee on the Judiciary,
submitted the following

REPORT

together with

SUPPLEMENTAL, ADDITIONAL, AND MINORITY VIEWS

[To accompany S.J. Res. 225)

The Committee on the Judiciary, to which was referred the joint
resolution (S.J. Res. 225) proposing an amendment to the Constitu-
tion to require a balanced Federal budget, having considered the
same, reports favorably thereon with amendments and an amend-
ment to the title and recommends that the joint resolution as
amended do pass.

1. TEXT OF SENATE JOINT RESOLUTION 225

The text of Senate Joint Resolution 225 as reported by the Com-
mittee on the Judiciary reads as follows:

Joint resolution proposin%‘ an amendment to the
Constitution relating to a Federal balanced budget

Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled (two-
thirds of each House concurring therein), That the follpw~
ing article is proposed as an amendment to the Constitu-
tion of the United States, which shall be valid to all in-
tents and purposes as part of the Constitution if ratified by
the legislatures of three-fourths of the several States
within seven years after its submission to the States for
ratification:

52-916
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ARTICLE ~

Section 1. Outlays of the United States for any fiscal
year shall not exceed receipts to the United States for that
year, unless three-fifths of the whole number of both
Houses of Congress shall provide for a specific excess of
outlays over receipts.

Section 2. The Congress may waive the provisions of this
article for any fiscal year in which a declaration of war is
in effect.

Section 3. This article shall take effect for the second
fiscal year beginning after its ratification.

The proposed amendment, introduced originally in the Commit-
tee on the Judiciary, is cosponsored by the following Members of
the Senate: Mr. Thurmond, Mr. Hatch, Mr. DeConcini, Mr. Simon,
and Mr. Simpson.

II. SUMMARY

Efforts to secure a constitutional rule to require a balanced Fed-
eral budget have intensified as the Federal government’s persistent
failure to balance its budget has produced a public debt of approxi-
mately $2 trillion ($2,000,000,000,000).

It is the Committee’s view that, in large measure the nation’s
economic problems are ‘attributable to this fact. Unacceptable
levels of inflation, and unemployment, as well as enormous foreign
trade imbalances, can be traced directly or indirectly to the fiscal
policies and practices of the national government.

In proposing Senate Joint Resolution 225, the Committee seeks to
re-establish constitutional limitations upon Federal deficit practices
that existed in earlier years through an array of formal and infor-
mal constitutional provisions and which have been eroded over the
course of recent years. The abandonment of the “unwritten consti-
tution” requirement of balanced budgets, the passage of the 16th
Amendment, and the development of new judicial doctrines con-
cerning the Federal spending authority are some of the features
that have contributed to the present situation in which there is a
virtual absence of external constraints upon the ability of Congress
to spend.

Specifically, the proposed amendment addresses a serious spend-
ing bias in the present fiscal process arising from the fact that
Members of Congress do not have to cast votes in behalf of new
taxes in order to accommodate new spending programs. Rather
than having to cast such politically disadvantageous votes, they
may simply resort to increased levels of deficit spending.

Members of Congress, thus, are free to respond to the concentrat-
ed pressures of spending interest groups—and reap the political ad-
vantages of doing so—without having to reap concomitant political
disadvantages by reducing spending programs favored by some
other spending interests or by expressly raising taxes.

The result is that spending continues inexorably to rise whatever
the genuine will of the people. The result is an essentially undemo-
cratic and unresponsive process that enables Members of Congress
to avoid ultimate accountability for their spending and taxing deci-
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Mr. THURMOND, from the Committee on the Judiciary,
submitted the following

REPORT

together with
SUPPLEMENTAL, ADDITIONAL, AND MINORITY VIEWS

[To accompany S.J. Res, 225]

The Committee on the Judiciary, to which was referred the joint
resolution (S.J. Res. 225) proposing an amendment to the Constitu-
tion to require -a balanced Federal budget, having considered the
same, reports favorably thereon with amendments and an amend-
ment to the title and recommends that the Jo1nt resolutmn as

amended do pass.
L TEXT OF SENATE JOINT RESOLUTION:225

The text of Senate Joint Resolution 225 as reported by the Com-
mittee on the Judiciary reads as follows:

Joint resolution proposing an amendment to the
Constitution relating to a Federal balanced budget

Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled (two-
thirds of each House concurring therein), That the follow-

-ing. article is proposed as an amendment to the Constitu-
tion of the United States, which shall be valid to all in-
tents and purposes as part of the Constitution if ratified by

three ,rths of . the several - States
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ARTICLE e

Section 1. Outlays of the Umted States for any fiscal
year shall not exceed receipts to the United States for that
year, unless threefifths of the whole number of both
Houses of Congress shall provide for a specific excess of
outlays over receipts.

Section 2. The Congress may waive the provisions of this
article for any fiscal year in which a declaration of war is
in effect.

Section 3. This article shall take effect for the second
fiscal year beglnnlng after its ratification.

The proposed amendment introduced 0r1g1nally in the Commit-
tee on the Judiciary, is cosponsored by .the following Members of
the Senate: Mr. Thurmond, Mr. Hatch, Mr. DeConcini, Mr. Simon,
and Mr. Simpson.

II. SUMMARY

Efforts to secure a constitutional rule to require a balanced Fed-
eral budget have intensified as the Federal government’s persistent
failure to balance its budget has produced a public debt of approxi-
mately $2 trillion ($2,000,000,000,000).

It is the Committee’s view that, in large measure the nation’s
economic problems are attributable to this fact. Unacceptable

‘levels of inflation, and unemployment, as well as enormous foreign
trade 1mba1ances, can be traced directly or indirectly to the fiscal
policies and practices of the national government.

In proposing Senate Joint Resolution 225, the Committee seeks to
re-establish constitutional limitations upon Federal deficit practices
that existed in earlier years through an array of formal and infor-
mal constitutional provisions and which have been eroded over the
course of recent years. The abandonment of the “unwritten consti-
tution” requirement of balanced budgets, the passage of the 16th
Amendment, and the development of new judicial doctrines con-
cerning the Federal spending authority are some of the features
that have contributed to the present situation in which there is a
virtual absence of external constraints upon the ab111ty of Congress
to spend. -

Specificall: fthe proposed amendment addresses a serious spend-
ing ‘bias in the present fiscal process arising from the fact that
Members of Congress do not have to cast votes in behalf of new
taxes in order to accommodate new spending programs. Rather
than having to cast such politically disadvantageous votes, they
may simply resort to increased levels of deficit spending.

Members of Congress, thus, are free to respond to the concentrat-
ed pressures of spending interest groups—and reap the political ad-
vantages of doing so—without having to reap
disadvantages by reducing spending p
other spending interests or by ]

h’I‘he result is that spending

ymitant political
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sions. It is the .existence of this institutional bias that convinces
this Committee that a constitutional solution is now required.

Senate Joint Resolution 225 proposes to overcome this spending
bias by restoring the linkage between: Federal spending and taxing
decisions. It does not propose to read any specific level of spending
or taxing forever into the Constitution and it does not propose to
intrude the Constitution. into the day-to-day spending and taxing
decisions of the representative branch of the government. It merely
proposes: to create a fiscal: environment in which the competition
between the tax-spenders and-the tax-payers is a more equal one—
one in: which spending de01s1ons will once more be constrained by
available revenues.

The amendment would establish a balanced budget as a norm of
Federal fiscal policy. It could be overcome, however, by three-fifths

votes in both Houses of Congress. The amendment would create an
effective spending limitation, unless Congress was willing to vote
for new taxes to account for increased spending.

The Committee does not view this amendment as a panacea for
the economic problems of the nation. Its Members have differing
prescriptions for overcoming these problems. The Committee, how-
ever, does view the amendment as-a major step toward securing a

: pohtlcal environment in which fiscally responsible policies will be

more easily attainable; as well as an environment more conducive
to honest and accountable fiscal decisionmaking.
+The Committee believes Senate Joint Resolution 225 to'represent

both responsible economic policy and responsible constitutional
_ policy. It believes, too, that passage of this resolution would consti-
- tute an appropriate response by Congress to the pending applica-
_ tions by nearly two-thirds of the States for'a constitutional conven-
- tion on this issue.

In these views, the Committee believes that it is in agreement

 with President Ronald Reagan who wrote in 1980:

Excessive Federal spending and deficits have become so

engrained ‘in government -today ‘that a -constitutional

amendment is necessary to limit this spending. T shall con-
tinue to emphasize the need for such an amendment.

And, in these views, the Committee believes that it is in agreement
with the overwhelmmg number of the Amerlcan people who have

“consistently expressed their support for such a constitutional
~amendment.

HI. CONCEPT OF SENATE JOINT RESOLUTION 225

The primary purpose of Senate Joint Resolution 225 is to correct
a bias in the present political process in behalf of ever-increasing

levels of Federal government spending. Whether such spending is

financed by higher taxes or new debt, most of the economic prob-

lems suffered by the nation in recent years:are ultimately caused

y excessive government spending. High interest rates, and the re-
tnigﬁdeclmi numvlestment and produchl;nty as well as unaccept—
L w :




attempts to reduce these eco
money supply faster than incr
ices, inflation results.

While it is true that much
government spending over the pas
to evolving notions of the rule of the pu
the American citizenry—i.e., a genuine shif
of the people—it is the contention of thi
stantial part of this growth stems from far les

In short, it is the Commlttee 8 v1ew ‘that t

levels of spendmg It is skewed in thls '

characteristics of the fiscal order that have deV
try in recent decades. 1t is a fiscal order in w Members of Con-
gress have every political incentive to spen ~and almost no
incentive to forego such spending. It is a fiscal order in which

L in thls coun-

availability of revenues.

Concentrated benefzts—-dlspersed costs

1t is important first to understand what some economlsts and po-
litical sc1entlst have described as the ‘‘concentrated benefit-dis-
persed cost” phenomenon. This describes the fact that the benefits
of any given spending program normally are concentrated within a
relativey small class of beneficiaries, while the costs of such a pro-
gram are dispersed throughout a relatively large class of persons,
lLe., the taxpayers. Thus, those parties who benefit from a particu-
lar spending measure stand to benefit greatly while those who bear
the costs are affected insignificantly. The Italian economist Pareto
described it in these terms:

Let us suppose that in a country of thirty million inhab-
itants it is proposed, under some pretext or other, to get
each citizen to pay out one franc a year; and to distribute
the total amount amongst thirty persons. Every one of the
beneficiaries will receive one million francs a year. The
two groups will differ very greatly in their response to this

~situation. Those who hope to gain a million a year will
know no rest by day or night. They will win newspapers
over to their interest by financial inducements and drum
up-support from all quarters. A discreet hand will warm
the palms of needy legislators, even of ministers. .

On the other hand, the despoiled are much less active. A

great deal of money is needed to launch an electoral cam-
- paign. Now there are insuperable material difficulties mili-
~ tating against asking each citizen to contribute a few cen-
times. One has to ask a few people to make substantial
contributions. But then, for such people, ther
h at their individual contributio

spending decisions have -become mcreasmgly dlvorced from the:
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urging the voters that sound and enlightened patriotism
calls for the success of their modest proposal. They will go -
further if need be; and are quite prepared to lay out cash
to get the necessary votes for returning candidates in their
interest. In contrast the individual who is threatened with
losing one franc a year—even if he is fully aware of what
is_afoot—will not for so small a thing forego a picnic in the
country, or fall out with useful or congenial friends, or get
on the wrong side of the mayor or the perfect. In these cir-
cumstances the outcome is not in doubt; the spoilators will
* win hands down: Cours d Economie Polztzque (1896)

 More recently, Arthur Burns, ‘fbrmer Chairman of the Federal
Reserve Board, expressed similar thoughts:

©The proximate causes of this governmental bias are
qulte clear. In general, spending programs are more popu-
lar with people than higher taxes. The potential benefici-
aries of a spending program are often a numerical minori-
ty, but they have a stonger incentive to keep informed, to
organize, and to lobby for their favorite program than
those who bear the cost have to oppose it. The rising cost
_of political campaigns and the concurrent proliferation of
fundraising committees put intense pressure on legislators
o vote for spending programs favored by such groups. We
may, in fact, be entering an era in which governmental
_processes are overwhelmed by the naked demands of in-
creasingly well-organized and effective interest groups. It
is this concern that has led me to look with favor on even
preemptory devices for offsetting the existing bias toward
larger Federal spending and borrowing. AEI Economist,
“Aprzl 1979

The proposed amendment addresses an important element of the
yending bias: the access members of Congress have to deficit
ending. This enables Members of Congress to avoid having to
ote new taxes in order to finance new spending.

Defzczt spending

. A principal cause of the spending bias involves the v1rtually un-
limited access that members of Congress have to deficit spending.
As the “unwritten constitution” requirement of budget balance has
 been disregarded in recent years, Members of Congress no longer
- are constrained in their ability to increase spending by the concom-
© itant need. to increase ordinary revenues, Permissible levels of
. spending no longer are defined, as they traditionally have been, by
_ levels of revenue available. In consequence, Members of Congress
~ are free to obtain the resulting political advantages, without
‘ ng either to (a) reduce spending for some other spending inter-
d incur the resulting political disadvantages, or (b) increase
nues and incur the resultmg pohtlcal disadvantages.
' s to red :levels of spendmg for




between spending and revenue
establish priorities as between
can be satisfied simply by in ,reasm
availability of deficit spending enables Men
political decision of having to choose among
thereby insure for themselves some element o
tage as well as political advantage. .

Members of Congress do not have to increas
to accommodate increased spending becaus
longer are related in any meaningful way
Thus, not only is there no need for Congre
other spending interest in the process of supp given spend-
ing measure, but there is no need to antagoni payers general-
ly by appearing to raise their tax burdens. Again, there is no ele-
ment of political disadvantage Members of Congress are required to
incur in order to reap the political advantages cf respondmg to the
spending interests.

In this respect, the avallablhty of unhm ted deﬁmt spending
allows the political costs of spending measures to be deferred in
time, while enabling the political benefits to be enjoyed immediate-
ly. While the benefits of the measure usually will be understood
immediately by its beneficiaries, the costs—in the form of higher
future taxes, higher future inflation, and higher future interest
rates—usually will be evident only at some remote time. Indeed,
there may be no political costs whatsoever unless those who suffer
from these economic ills are sophisticated enough to. understand
the cause-effect relationship between the earlier spending and the
later symptoms.

.spendmg proposals, each
1 of the deficit. The

proposals and
olitical disadvan-

of revenue.
agonize any

Approach of Senate Joint Resolutzon 225

In seeking to reduce the spending bias in our present system-—-
the unlimited availability of deficit spending—the major purpose of
Senate Joint' Resolution 225~-is to ensure that, under normal cir-
cumstances; votes by Congress for increased spendlng will be ‘ac-
companied either by votes (a) to reduce other spending programs or
(b) to increase taxes to pay for such programs. For the first time
since the abandonment of the traditional balanced ‘budget require-
ment, Congress will be required to cast some politically dlfficult
vote:as a precond1t10n for a pohtlcally attractive vote to increase
spendlng

‘Section 1 of the proposed amendment would address the spend-
ing bias=——unlimited 'access by Members of Congress: to: deficit
spending—by requiring a three-fifths vote of each House of Con-
gress before the Federal government could engage in such spend-
ing. Such a procedure would not prohibit deficit spending, but
would - s1mp1y reestablish; as a norm, a budget: in balance rather
_than one in deficit. A consensus greater than a normal majority
) be r qun‘ed to v1olate thlS norm. Unless such a consensus ex-
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As a result, Senate Joint Resolution 225 effects a subtle, but im-
portant, change in the psychology of the budget process. Under the
present system, each spending interest, in effect, competes to raise
the total ante in the Federal treasury: Under a system, however, in
which some form of spending ceiling is in effect, these same inter-
ests suddenly will be competing with one another in order to ensure
themselves a certain proportion of a fixed ante in the Federal
treasury. Not only will spending interests have to convince Con-
gress that their favored programs merit funding at a certain level,
but they will, in addition, have to establish the priority of their pro-
grams, A spendmg celhng comprised of something beyond mere
Congressional self-restraint will force Members of Congress to view
spending requests in terms of relative desirability, not simply in
terms of whether or not a program is desirable at all. An element
of competition among the spending interests will be introduced into
the budget process, undoubtedly to the long-term interests of those
ho finance the spending programs favored by these interests.
Thus, the proposed amendment would make it easier for well-
ieaning, but beleaguered, Members of Congress to exercise fiscal
sponsibility in making their policy decision. There would be an
ernal constraint, something beyond their own ability to resist
_importunities of the spending interests, upon which they could
. As Professor Roger Freeman of the Hoover Institution has
ed:
It is not that Members of Congress do not wish to
roduce a ‘balanced ‘budget “but that underthe eircum-
tances they can only do so at a grave political risk to
heir survival. They need a defense agamst excessive de-
‘mands which allows them to say to a multitude of
pressure groups.-Such a defense cannot be built by statute
‘because any act of Congress can be amended or repealed
by this Congress or the next. Only a constitutional amend-
“ment can impose credible and “effective ‘spending re-
‘straints.
rofessor James Buchanan goes on to elaborate:

. The fault lies not in the bad intentions of elected politi-
‘cians. The basic causes for the dramatic, and readily ob-
servable, shift in U.S. fiscal habits after World War Il and
notably after 1960 are not hard to identify.  Keynesian
- teachings had succeeded in effectively repealing an impor-

. tant element of the unwritten fiscal constitution within
. which: American politics had been carried out throughout
~almost two centuries of its history.

Auch of the argument in this and other sections has drawn upon

Professor Buchanan’ s work, in conjunction with Professor Richard

Wagner, Democracy in Deﬁczts Academie Press (1977).

. summary, the purpose of Senate Joint Resolution 225 is to
te political hich allews members ‘to avoid having

y for higher ‘spending and to

within which the
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budget, but only defines the institution
such budgets:can be put together

Section 1

Section 1 of the proposed amendment ad resses the present
spending bias resulting from the unlimited access Congress has to
deficit spending. It would establish the norm of a balanced Federal
budget, i.e., one in which government outlays do not exceed govern-
ment recelpts This norm could be overcome upon the vote of three-
fifths of the total membership of each' House of Congress to ap-
prove a specific level of deficit. This provision establishes no specif-
ic procedures for ensuring a balanced budget but simply imposes a
general obligation upon both the Congress and the President to es-
tablish whatever procedures -are necessary and proper for achiev-
ingsuch-a result

Section 2

Section 2 would authorize Congress to waive any of the require-
ments imposed upon it by this amendment for a ﬁscal year in
which a declaration of war is in effect. '

Section 3

Section 3 establishes as the effective date of this amendment the
second fiscal year beginning after its ratification. The requirements
of this amendment would, in their entirety, be applicable for such
fiscal year.

V. HISTORY OF SENATE JOINT RESOLUTION 225

In 1975, efforts commenced within the States to petition Congress
for a constltutlonal convention under Article V of the Constitution
for the purpose of considering a balanced budget constitutional
amendment. Under Article V, there ‘are two methods by which the
Constitution can be altered. The first method, the method by which
each of'the first 26 amendments to the Constitution has been ef-
fected, requires the proposal of an amendment: by two-thirds of
each House of Congress, and ratification by three-fourths of the
States. The second method, that being currently pursued by the
States with regards to the balanced budget amendment, requires
the proposal of an amendment by a constitutional -convention
called by Congress in response to the applications of two-thirds of
the States. Ratification by three-fourths of the States'is then neces-
sary before the amendment becomes part of the Constitution. (For
more discussion of this procedure, see Senate Report No. 99-135,
the “Constitutional Convention Implementation Act”.) -

While the second method has never been directly responsible for
securmg an amendment to the Ccnstltutmn, efforts in the early
, i ion t g
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Although sporadic efforts at calling a national convention on the
subject of a balanced budget had been made in the past, the effort
begun in 19756-—under the leadership of such organizations as the
National Taxpayers Union and the American Farm Bureau Feder-
ation—~ig the first to attract serious national attention. To date,
thirty-two states (see table 1) have applied for a constitutional con-
vention on this subject, although there remains some dispute as to
. whether or not each of these apphcatmns are constitutionally valid.
Under Article V, Congress is “obliged” (to use the words of Alexan-
der Hamilton in The Federalist No. 85) to call a convention upon
the applications of 34 of the present fifty states.

companion effort in the States also deserves mention for con-
rlbutmg toa pohtlcal environment receptive to constitutional ini-
ative concerning spending and taxing. Under the leadership of
he. National Tax Limitation /Committee, a growing: number of
tes in the mid-1970’s began to consider placing spending and
ing limitations within their constitutions (see section-XIII). The
st highly publicized of these efforts were the successful Proposi-
13 an&y Proposition 4 efforts in California.
sponse to these efforts in the States, as well as out of their
nviction ‘as to the need for a constitutional restraint upon
’ fiscal authority, members of the Senate Judiciary Sub-
ee on the Constitution began efforts early in the 96th Con-
develop a constitutional proposal satisfying State demands
ffective and appropriate limitation upon the fiscal author-
ongress. Given the broad range of diverse constitutional
idments introduced by different members to require balanced
- to establish various spending and tax limitations, the
his Committee was to develop a consensus measure that
attract the support of ‘as many proponents of a constitution-
iative as possible. The achievement of this consensus has
he focus of much of the efforts that have taken place in the
ttee on the Judiciary since that time.

ABLE‘ 1 —-STATE LEGISLATURES WHICH HAVE PASSED- BALANCED BUDGET AMENDMENT
“APPLICATIONS ~

SStates : Measure: Year adopled

HIR 227, Act 302
HIR.17
SIR 1002, HCM 2003
HIR1
SIM 1
HCR-36.. .
.- Sen. Memorial No. 234, HM 2801....
.Res. Act:-No. 93; HR ‘No. 468-1267.
HCR7 :
“SIR 8.
IR L

1977,

, 1978, 1975.
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TABLE 1.—STATE LEGISLATURES WHICH HAVE PASSED BALANCED BUDGET AMENDMENT
APPLICATIONS—Contir e

State ; Measute Year-adopted

" New Mexico SIR 1 S 1476.
NOTER CAOHNE....oocooscsive st annine Resofution & A 1979.
North Dakota SR 4018 i - 1975,
Oklahoma HIR 1049 i “1976.
Oregon SJ Memorial No. 2 ; 1977.
Pennsylvania HR 236 Si1976,
SoUth Car0MNG ccvvrevovive e inssesiones S 1024, S 670 . 1978, 1976.
South Dakota SIR 1 ‘ 190,
Tennessee HIR 22 o 1877
Texas HCR 13, HCR 31 : ; 1978, 1977,
Utah HIR 12 o 1979
Virgitia ...... SIR 36 1576.
Wyoming RIR 12 (original) JR T (Brroled) . oooorivmmirssidoniiiiossissimnersin 1977.

Source: Mational Taxpayers Union,

Eight days of hearings were held on this subject during the 96th
Congress by the Subcommittee on the Constitution. On March 12,
1979, testimony was heard from Senator Robert Dole of Kansas,
Senator Edmund Muskie of Maine, Senator Strom Thurmond of
South Carolina, Senator John Stennis of Mississippi, and Senator
Harry Byrd, Jr., of Virginia. On May 23, 1979, testimony was heard
from Senator James McClure of Idaho, Secretary of Treasury Mi-
chael Blumenthal, Senator Dennis DeConcini of Arizona, and Sena-
tor Carl Levin of Michigan. On July 25, 1979, testimony was heard
from Senator Richard Lugar of Indiana, Senator John Heinz of
Pennsylvania, Senator Richard Stone of Florida, and Senator Mal-
colm Wallop of Wyoming. On October 4, 1979, testimony was heard
from Lane Kirkland, Secretary-Treasurer of the AFL-CIO, Thomas
O’Neil, I1I, Chairman of Citizens for the Constitution, James David-
son, Chairman of the National Taxpayers Union, and Marshall
Beil, a representative of the New York Bar Association's Commit-
tee on Federal Legislation. On October 11, 1979, testimony was
heard from Senator David Pryor of Arkansas, Alice Rivlin, Direc-
tor of the Congressional Budget Office, Martin Gerber, Vice-Pregi-
dent of the United Auto Workers, Allan Grant, President of the
American Farm Bureau Federation, and Jay Van Andel, Chairman
of the Board of the United States Chamber of Commerce.

On November 1, 1979, testimony was heard from Senator Roger
Jepsen of Towa, Alan Greenspan, former member of the Council of
Economic. Advisers, Philip Saunders, Professor of Economics at the
University of Indiana, Richard Everett, Vice President of the Chase
Manhattan Bank, Merlyn Carlson, Vice-President of the National
Cattleman'’s Association, Lewis Uhler, President of the National
Tax Limitation Committee, and Craig Stubblebine, Director of the
Center for the Study of Law Structures at Claremont Men’s Col-
lege. On January 14, 1980, testimony was heard in Mobkile, Ala-
bama, from Senator Thad Cechran. of Mississippi, Ronald E. Bird,

Professor onomics at the sity of Southern

Professor of Economics at the University of Alabama, Tyrone
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lisher of Quest Publications. On February 22, 1980, testimony was
heard in Salt Lake City, Utah from Robert Crawford, Professor of
. Economics at Brigham Young University, Jefferson Fordham, Pro-
fessor of Law at the University of Utah, Timothy Meeding; Assist-
. ant Professor of Economics at the University of Utah, Jewell Ras-
- mussen, University of Utah, Glenn Lewis, Utah Council of Small
Business David Tomlinson, Chairman of the Utah delegation to the
- White House Conference on Small Business, Jack Olson, Utah Tax-
~payers Association, Charles Ackerlow, businessman in Salt Lake
. City, Robert Hansen, Utah Attorney General, and Utah State Rep-
resentative Norman Bangerter, Gray Brockbank, and Kevin Watt.
. Following these hearings as well as extensive consultation with
_the Senate Balanced Budget Caucus, under the leadership of Sena-
tors Richard Lugar, David Boren, and William Armstrong, five
members of the Subcommittee on the Constitution introduced
nate Joint Resolution 126 (Senator Orrin Hatch, Strom Thur-
nd, Dennis DeConcini, Howell Heflin, and Alan Simpson). On
cember 18, 1979, this measure was reported out of the Subcom-
e on the Constitution by a 5-2 vote. On March 15, 1980, how-
enate Joint Resolution 126 was defeated by a narrow 9-8
in.in the full Committee on the Judiciary.
nate Joint Resolution 126 was re-introduced during the 97th
ress, first as Senate Joint Resolution 9, then as Senate Joint
tion 43, and finally as Senate Joint Resolution 58 with the
rincipal sponsors as during the previous Congress. A com-
m bill (H.J. Res. 100) was introduiced in the House by Rep.
afalis of Florida. Four additional days of hearing were con-
d, again by the Senate Subcommittee on the constitution
* the chairmanship of Senator Hatch. On March 11, 1981, tes-
ny was heard from Senator William Armstrong of Colorado,
tor David Boren of Oklahoma, Senator Richard Lugar of Indi-
Senator Howell Heflin of Alabama, State Senator James Clark
yland, and Roger Freeman, Senior Fellow, Hoover Institu-
n April 9, 1981, testimony was heard from Senator John
of Pennsylvania, Laurence Silberman, Vice-President of
cker National Bank, San Francisco, California, Lowell Harris,
sfessor of Economics at Columbia University, Charles Baird, Pro-
r of Economics at California State University (Hayward),
rry Bell, President, South Carolina Farm Bureau representing
American Farm Bureau Federation, and Professor George
imbaugh, Professor of Law at the University of South Carolina.
May 20, testimony was heard from George Snyder, President,
d Keating, Legislative Director, National Taxpayer’s Union,
am Shaker, Executive Vice President of the National Tax
imitation Committee, Craig Stubblebine, Director of the Center
or the Study of Law Structures at Claremont Men’s College, and
br Senator Carl Curtis of Nebraska. On May 29, testimony was
d in Phoenix, Arizona, from Alvin Rabushka, Senier Fellow,
rer Institution, Robert Matthews, Phoenix Chamber of Com-
e, Melvin Morris, Arizona Tax Research Association, Robert
izona Chan ominerce, Paul-Jones, Valley National
y Homeowners Association.
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amendment in the nature of a substitute offered by Senator Hatch.
While maintaining the basic concept of Senate Joint Resolution 126
and its successors, a number of substantive and perfecting changes
were made, some drawn from such measures as Senate Joint Reso-
lution 56 introduced by Senators Heinz and Nunn. On May 19,
1981, the full Senate Committee on the Judiciary favorably report-
ed out S.J. Res. 58 by an 11-5 vote, following several additional
technical changes offered by Senator Dole.

On July 12, 1982, the Senate began consideration of S.J. Res. 58,
Following the adoption of a package of amendments by Senators
Domenici and Chiles (clarifying that nothing in the amendment
was designed to confer impoundment authority upen the President;
altering the base period in section 2 for determining growth in the
economy; and adding a new section obligating Congress to “enforce
and implement” the provisions of the amendment); and the accept-
ance of an extremely controversial amendment by Senator Arm-
strong (establishing a permanent level of national debt and requir-
ing a three-fifths vote to increase the size of the debt), the Senate
on August 4, 1982, by a vote of 69-31 proposed S.J. Res. 53 as an
amendment to the United States Constitution. This marked the
first time either House of Congress had approved such a measure.

On October 1, 1982, the House of Representatives, following a su-
cessful discharge petition effort, considered H.J. Res. 450, the
House counterpart of S.J. Res. 58. This occurred under the leader-
ship of Representative Barber Conable (R-NY) and Representative
Ed Jenkins (D-Ga.). Although a substantial majority of the House
voted in behalf of the amendment, it fell short of the necessary
two-thirds vote by a 236-187 margin. This followed the rejection of
a substitute balanced budget amendment which was endorsed by a
sufficient number of Members such that more than two-thirds of
the Members of the House were recorded as being in favor of one
form or another of a balanced budget constitutional amendment.

In the 98th Congress, S.J. Res. 5 was introduced on January 26,
1983, and referred to the Senate Judiciary Committee. On Febru-
ary 22, 1983, S.J. Res. 5 was referred to the Subcommittee on the
Constitution. The Subcommittee, chaired by Senator Orrin G.
Hatch, held 2 days of hearings on the resolution. On December 12,
1983, the Subcommittee met in Los Angeles, California, and re-
ceived testimony from Senator Pete Wilson of California; James D.
Davidson, National Taxpayers Union; Congressman William E.
Dannemeyer of California; Lew Uhler, National Tax Limitation
Committee; Roy Ash, Committee for a Responsible Federal Budget;
Professor John T. Noonan, University of California Berkeley Law
School; Gerald W. McEntee, President of the American Federation
of State, County, and Municipal Employees, Martyn Hopper, Na-

" tional Federation of Independent Business; Richard Johnson, Cali-

fornia Chamber of Commerce; Carl Jones, Legislative Director of
Congress of California Seniors;, John Gamper, California Farm
Bureau Federation; George C. Shaw, California Teachers Associa-

tion; Professor Robert Goldstein, UCLA School of Law on behalf of

the Southern California Region of the American Jewish G
and P;gfessor:Willim}g Craig Stubblebine, Claremon
() v
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mony: James Davidson, National Taxpayers Union; Carol Cox,
ommittee for a Responsible Federal Budget; Lew Uhler, National
axf:'leitation Committee; Professor Steven A. Reiss; Professor
liam Craig Stubblebine; the National Association of Manufac-
rs; the National Assocation for the Advancement of Colored
ple (NAACP); the National Education Association; the Ameri-
b]Farm'Eureau Federation; and ‘the National Association of Re-
tors.
n March 15, 1984, the Subcommittee on the Constitution ap-
ved S.J. Res. 5 by a 4~1 vote and recommended the measure to
1l Committee. On September 13, 1984, the Senate Judiciary
ittee approved S.J. Res. 5 with an amendment offered by
ator DeConcini approved on June 7, 1984, by the margin of 11-
he DeConcini amendment added a new section 3 relating to ex-
¢ authority and renumbered subgequent sections.
to an early adjournment to accommodate the 1984 Presiden-
lection, time ran out in the 98th Congress before S.J. Res. 5
me to the Senate for a vote.
e 99th Congress, S.J. Res. 13, a resolution identical to S.J.
m the prior Congress, was introduced on January 3, 1985,
day of the new Congress. It was referred to the Senate Ju-
ommittee and subsequently to the Subcommittee on the
. On May 7, the Subcommittee held a hearing on S.J.
e following witnesses were heard: Senator Pete Wilson
; Governor Dick Thornburgh of Pennsylvania; the Hon-
inuel Johnson, Assistant Secretary of Treasury; Mr. Roy
ommittee for Economic Development; Dr. Martin Ander-
Fellow, Hoover Institution; Dr. Rudolf Penner, Director,
onal Budget Office.
v 15; 1985, the Subcommittee held a markup to consider
. On a voice vote, the Subcommittee accepted a substi-
idment offered by Senator Strom Thurmond of South
This amendment streamlined S.J. Res. 13, but left its sub-
altered. On a vote of 3 to 2, the Subcommittee rejected an
t by Senator Paul Simon of Illinois which would have
n 2 of the Resolution (providing that total receipts
_grow faster than the rate of increase in the national
Finally, on a unanimous 5-0 vote, the Subcommittee ap-
35.J. Res. 13 as amended by the Thurmond amendment. Sen-
mon, however, reserved his right to oppose the measure at
nmittee in the absence of section 2 being deleted.
May, dune, and July, as the Judiciary Committee debated
tions of S.J. Res. 13, some members of the Committee
desire to further simplify the proposed constitutional
0 balance the budget. Consequently on July 11, at the
ommittee voted 11-7 in favor of reporting S.J. Res.
Chairman Thurmond and Senators Hatch, DeCon-
posed an alternative resolution for committee
oposal, 8. proved by the
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Hatch

Simpson

East

Grassley

Denton

Specter

McConnell

Biden

Byrd

DeConeini

Heflin

Simon* ‘ ’
The following members voted against reporting S.J. Res. 225:

Kennedy”
Metzenbaum
Leahy*
Mathias*

*By: proxy.

In addition to extensive input from the Balanced Budget Caucus
and other Senators not members of the Committee, the Committee
~ on the Judiciary in developing the progosed amendment has bene-
fitted significantly from consultation with large numbers of econo-
mists, constitutional scholars, state legislators, and qthc_ar lpterested
individuals and organizations. The National Tax Limitation Com-
mittee and the National Taxpayers Union deserve particular men-
tion in this regard, as does the Center for the Study of Law Strue-
tures at Claremont Men's College under its director, Professor

Craig Stubblebine.
VI HISTORY OF CONSTITUTIONAL AMENDMENT EFFORT

Efforts to secure a constitutional balanced budget requirement
have become more intense as the Federal government has run
more frequent budget deficits of increasingly large magnitude.
During the 19th century, when the balgncgd }?udget norm wag ef-
fectively part of the ‘“‘unwritten constitution of the land, there
was litfle need for Congress to focus on this problem. The deficits
that did occur generally were insignificant, often related to war-
time circumstances, and generally were compensated for by subse-
quent government surpluses. The occasionally troublesome deﬁC}t,
“such as those developing from the depression of the early 1870’s,
met with legislative responses designed to secure their elimination.
Following a series of recommendations by Presidental commis-
sions on Federal budgetary practices and reforms, Congress in 1909
approved the Sundry Civil Appropriation Act (35 Stat. 959), the
first major legislative initiative seeking to establish explicit limita-

tions upon Government fiscal practices. This act directed the Presi-

dent and the Secretary of the Treasury to propose measures to
reduce expenditures or increase revenues if a deficit appeared prob-
able. Though the Act did not expressly mandate a balam@d, budget,
it clearly suggested that efforts to 3@1‘?&6 ‘[%?‘(?h a bal

should
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g the War, Congress made renewed efforts to introduce
getary reforms. In 1919, the Victory Liberty Loan Act (40
) established a sinking fund for debt retirement. During
of the 1920’s, this resulted in a one-third reduction in
the total national debt, from approximately $24 billion
on. As in earlier years; the clear national consensus in
the balanced budget principle resulted in little need to
mgressional attention on statutory or constitutional legisla-
mandate a balanced budget. Indeed, the policy of gradual
irement during the 1920’s necessitated Congressional com-
o regular surplus budgets.

dget and Accounting Act of 1921 (42 Stat. 20) was impor-
in defining the role of the executive and legislative
. the budgetary process and in formally incorporating
nt. expenditures and revenues -into. an official budget.
s Act, the President was to take responsibility for formu-
initial budget and submitting it on an annual basis to the
ongress then was to act on the recommendations in this

¢ mid-1930’s did concern about budget deficits find
gsion on the floor of Congress. The Great Depression
ied by large, uninterrupted deficits between 1931 and
dition, such deficits generally were of a significantly
than earlier deficits. A debate emerged during this
_continuing to this day—as to whether such deficits
ary for government management of economic crises, or
in fact contributed to the creation of such crises.
ator Millard Tydings of Maryland introduced the
ire seeking to require an annual balanced Federal
e8. 36, T4th Congress). This resolution sought to pro-
priations from exceeding revenues, unless new taxes or
eauthorized. Any new debt incurred would have to be
ver a 15-year period. In the following year in the House
tatives, Representative William McFarlane of Texas in-
bill to invest authority in the President to modify tax
er to cover proposed deficits in the budget (H.R. 11895,
ress); Neither the Tydings nor the McFarlane proposals
idered-seriously by Congress.
constitutional amendment to balance the budget was
1936 by Minnesota Representative Harold Knutson
79, 74th Congress). The proposed measure established a
imitation on the Federal public debt during peacetime.
ight be run by Congress, but only to the extent that the
ing was not breached, The particular limit suggested
was lower than the outstanding debt at the time
mandated significant budgetary surpluses in order

devel, 0
orld War dis ion from efforts to secure
1dgets, ¢ tor ’I‘ydingiand

iyzx{ac:t:edk attent
h‘j‘ TGt
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Following World War II, the balanced budget debate was re-
sumed. Senate Joint Resolution 61, introduced by Senator Tydings
and Styles Bridges of New Hampshire, was reported out by the
Committee on Appropriations in 1947 (Sen. Rept. No. 80~154) but
received no further consideration. In 1949, the Senate unanimously
approved a proposal by Arkansas Senator John McClellan to re-
quire the President to submit for FY 1951, in ‘addition to his pre-
ferred budget, a balanced budget (S.J. Res. 131, 81st Congress). Con-
gress then would compare these budgets in .an effort to identify
possible areas of expenditure reductions or revenue increases. This
proposal was stricken during conference, however. A similar pro-
posal during the subsequent Congress also failed to proceed
through the entire legislative process (H.R. 1689, 82d Congress).

During the 1950’s, an increasing number of Constitutional initia-
tives for balanced budgets came to be introduced regularly in Con-
gress. Constitutional amendments were proposed first by Senators
Bridges and Harry Byrd of Virginia, and later by Senator Strom
Thurmond of South Carolina and Carl Curtis of Nebraska, to re-
quire the submission by the President of an annual balanced
budget and to prevent Congress from adjourning without having
enacted such a budget. Another amendment, introduced by Sena-
tors Byrd and Bridges during this period, would have required Con-
gress to earmark $500 million annually for debt reduction activi-
ties, in effect mandating an annual $500 million budget surplus. No
action was taken on any of these measures, although one hearing
was held in 1956 by the Senate Judiciary Committee (June 14,
1956, on S.J. Res. 126 and S.J. Res. 133, 83d Congress).

Since the outset of the 84th Congress in 1955, an average of four
amendments to the Constitution to require a balanced Federal

budget have been proposed during each Congress. In addition, nu-

merous statutory proposals to achieve this end have been intro-
duced and considered during this period. The Revenue Act of 1964
(P.L., 88-272), for example, stated:

To further the objective of balanced budgets in the near
future, Congress by this action recognizes the importance
of taking all reasonable means to restrain government
spending-—Section 1.

The Budget and Impoundment Control Act of 1974 (P.L. 93-344)
enacted major reforms in the Congressional budget process de-
signed to enable Congress to consider individual spending measures
in light of overall budget objectives.

In the Humphrey-Hawkins Full Employment Act (P.L. 95-523), 2
balanced budget was declared to be a national public policy priori-
ty. Section 2(a); 6(i).

An amendment offered by Senator Sam Nunn of Georgia to a
1978 tax reduction measure to make such reductions contingent
upon a balanced budget by 1982 was rejected during conference, al-
though it has been adopted in varying forms by both the full
Senate and House. Later during the Congress, however, Rep, (now
Senator) Charles Grassley of Iowa and Senator Harry Byrd, dJr.,
combined to enact into law an amendment to an IMF | rogram

ti ‘ e requiring that, begin
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ts (P.L. 96-389, section 3). Again, in 1979, a provision in a
to increase the public debt limit stated that “Congress
nce the Federal budget” (P.L. 96-5, section 5). Under this
the Congressional Budget Committees were required to
anced budgets for FY 1981 and subsequent years.

on to concerns about balanced Federal budgets, many
‘ f Congress have been equally concerned about the rela-
of public sector spending over the years. Reflecting this
1¢gislfat10n linking Federal spending to the gross national
was introduced shortly after the Second World War. In
ators Robert Taft of Ohio and Homer Ferguson of Michi-
uced a proposed constitutional amendment to prohibit
orization of expenditures for non-military purposes in
5 percent of the estimated national income for any fiscal
Res. 155, 82d Congress). During the subsequent Congress,
tative Ralph Gwinn of New York offered a measure to
lic expenditures to one-seventh of the national personal
Res. 326, 83d Congress), while Representative Richard
inia offered an amendment to prohibit appropriations
of twenty percent of the preceding year’s national income
217, 83d Congress).

his period, as well, a sustained effort was made to call
nstitutional convention for the purposes of limiting
taxing power. Initiated during the late 1930’s in re-
harply increasing tax rates, 17 States had submitted ap-
the end of the Second World War. By 1963, there
t applications although many were, by that time,
een rescinded by subsequent State legislative ses-

v constitutional amendments were introduced to limit
nding during the 1960’s, new constitutional initiatives
h the next decade. In 1973, an amendment offered by
e Jack Kemp sought to limit Federal expenditures
s to a percentage of the previous year’s National Income

16, 93rd Congress), while an amendment proposed 6
by Representatives Barber Conable and Ed Jenkins and
hn Heinz and Richard Stone (and later by Senator Sam
1t to limit the growth of Federal outlays to the growth
_,‘s,stNatmnal Product (H.J. Res. 395, S.J. Res. 56, 96th Con-
18 latter amendment drew upon a draft prepared by the
. Limitation Committee. The Humphrey-Hawkins Full
Act (P.L. 95-523) established as a national target the
‘Federal outlays to “the lowest ratio of outlays to GNP
with national needs and_priorities.” Section 2(j). This
placed that proposed earlier by a Senate Committee to
: @}% twenty-one percent of the GNP by 1981 and twenty

HISTORY OF BALANCED BUDGET CONCEPT
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tution”. As University of Virginia Professor William Breit has ob-
served:

The balanced-budget rule which served as part of the
Constitution was, of course, not in the form of a written
statement that every expenditure had to be balanced by a
tax. But it nevertheless had constitutional status. For ex-
penditures in excess of receipts were considered to be. in
violation of moral principles. The imperative of the bal-
anced budget was an extra-legal rule or custom that grew
up around the formal document. It existed outside the pre-
cise letter of the Constitution on all fours with the system
of political parties, the presidential cabinet, the actual op-
eration of the electoral college system, and the doctrine of
judicial review. Buchanan & Wagner, Fiscal Responsibility
in Constitutional Democracy 10 (1978).

The balanced-budget rule was an effective constitutional con-
straint in the sense of being part of a set of fixed principles ante-
cedent to and controlling the day to day decisions of the national
legislature.

18th and 19th centuries

Influenced by individuals such as Adam Smith, David Hume, and
David Ricardo, the drafters of the Constitution and their immedi-
ate successors at the helm of the new government strongly feared
the effects of public debt. As Thomas Jefferson stated. [the guota-
tions in this section are taken from Kimmel, Lewis, Federal Budget
and Fiscal Policy: 1789-1958):

The public debt is the greatest of dangers to be feared by
a republican government.

Alexander Hamilton, who perhaps more than any other indivig-
ual, infiuenced the course of American economic policy during our
nation’s first century, noted:

As the vicissitudes of nations begat a perpetual tendency
to the accumulation of debt, there ought to be a perpetual,
anxious, and unceasing effort to reduce that which at any
time exists, as fast as shall be practicable, consistent with
integrity and good faith.

Earlier, in the Federalist # 30, Hamilton had recognized the un-
healthy propensity for public debt on the part of most governments
when he wrote:

I believe that it may be regarded as a position warrant-
ed by the history of mankind that, in the usual progress of
things, the necessities of a nation, in every stage of its ex-
istence, will be found at least equal to its resources.

Both Hamilton and Jefferson were in agreement that, whatever
debt happened to be accrued by a nation, it ought to be repaid
within some prescribed period of time. In Jefferson’s vi he prof-
acy of « neration; t not to fore

)

ligacy of one generation ough
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‘merican Presidents were in virtually unanimous agree-
dangers of excessive public debt. In his Inaugural Ad-
sident John Adams stated:

‘ohseguences arising from the continual accumula-
public debts in other countries ought to admonish
be careful to prevent their growth in our own.

nt James Madison stated that one of the primary goals of
tration would be:

liberate the public resources by an honorable dis-
e of public debts.

ntlJames Monroe held a similar position observing that:

t‘he,elimin'ation of the public debt, the Government
be left at liberty . . . to apply such portions of the
ue as may not be necessary for current expenses to
other objects as may be most conducive to the public
nd welfare.

‘ 6lﬁ}ﬁ',Quincy‘Adams also found a balanced budget to
of political economy:

is ,ofthe' public money should: never suffer with-
ent necessity to be transcended the maxim of keep-
expenditures of the year within the limits of its re-

st uncompromising - advocates of budget balance
; drew Jackson, who viewed public debt in unique-
erms:

¢ budget is balanced and the debts paid off, our
will be relieved from a considerable portion of

t burdens and will find not only new motives to
affection, but additional means for the display of
nterprise.

ivil War, customs duties ordinarily were more than
er the limited expenditures of the national govern-
. these years, deficits were rare. The majority of
» that did occur were attributed to foreign conflicts—
12:and the Mexican War of 1846-—and to several brief
the late 1830’s and the late 18560’s. Whatever occasion-
urred, efforts normally would follow to repay them as
_possible. o8 : :
mous debts accumulated by the national govern-
of the Civil. War, the period following it through
entury brought little change with respect to the
hilosophy. A run of 28 years of consecutive
ccurred during this period. The norm of an
continued to exert considerable influence
cy. ignificant deparmres«fmné
b ated
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We should look at the national debt, as just as it is, not
as a national blessing but as a heavy burden on the indus-
try of the country to be discharged without necessary
delay.

President William McKinley took the position that, even during
unsatisfactory economic conditions, “‘the government should not be
permiitted to run behind its debt.” President Benjamin Harrison de-
scribed unnecessary public debt as “criminal”.

The principal arguments raised throughout most of the 19th cen-
tury to public debt were as follows: first, interest on the debt was a
heavy burden. upon the working classes; second, interest payments
represented ‘a redistribution of income in favor of the well-to-do-
classes; and finally, the capital freed from unproductive employ-
ment through debt reduction invariably would find its way into
more productive and enterprising uses. As Samuel Inghains, Secre-
tary of the Treasury under Andrew Jackson, noted:

Interest is now paid to capitalists out of the profits of
labor; not only will this labor be released from the burden,
but the capital, thus thrown out of an unproductive use,
will seek a productive employment; giving thereby a new
impetus to enterprise in agriculture, the arts, commerce,
and navigation.

20th century

The strong national consensus favoring a balanced national
budget continued through the early decades of the 20th century.
President Wilson argued in behalf of balanced peacetime budgets
in observing:

Money being spent without new taxation and appropria-
tion without accompanying taxation is as bad as taxation
without representation.

It was President Calvin Coolidge’s goal to run actual surpluses in
order to repay the large national debt (for that time) of $24 billion
that had resulted from the First World War. He stated as his Ad-
ministration’s primary fiscal objective—maintaining revenues at a
level “not too greatly in excess of expenditures.” He stated further:

The nation must make financial sacrifices accompanied
by a stern self denial in public expenditures until we have
conquered the disabilities of our public finance . . . we
must keep our budget balanced for each year.

The surpluses of the 1920’s, however, were followed by an unbro-
ken string of ten peace-time deficits during the 1930’s and then 6
war-related deficits. This sustained period of deficit spending repre-
sented something entirely unprecedented in United States history,
although the nation had suffered a prolonged series of deficits in
relation to the Civil War. New economic theories that placed great
weight upon the ability of the Federal government to “manage”
ﬁscgﬂdpolicy through deficits ‘and surpluses emerged during this
period. e
The new theories found a fertile climate in
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30's. While there are many economic explanations for
ression, it is extremely difficult to understand the ar-
mall minority of individuals that the commitment of
ministration to a balanced budget was in any way
S an argument that even most proponents of the
_have rejected. Apart from this argument’s failure
the commitment of earlier administrations to bal-
,fa;}ed to trigger similar economic collapses, it is an
is inconsistent with the facts of Hoover Administra-
espite the fact that there was at that time a sub-
18an consensus in favor of the need to balance the
ment’s budget, such budgets were not produced. In
wis H. Kgnmel in his historical analysis of Federal
al policy, “The fight for a balanced budget had been
battle Wﬁs nﬁver won.”
say that budget deficits were responsible for the
r. The Federal budget was probagly not a major
v or another—in causing the Depression. First, there
aller scale of the Federal budget at that time. In the
08s national product of the United States was ap-
billion. Federal expenditures for FY 1929 repre-
ely 3 percent of the GNP and the surplus for
$’734 million represented approximately three-
rcent of the GNP. Thus even from the most de-
n perspective, 1t is difficult to argue that the
was engaged in any significant removal of pur-
1 that private sector. The fiscal posture was one
int at best. Second, the Federal budget is ab-
ibility because the movement of the budget from
to ﬁubstantl‘al deficit—the consequence of a rapid
vel of receipts—was such as to mitigate rather
¢ the severity of the downturn, from the Keynesian
atb r efforts to increase spending on emergency relief
2d 1n precisely the same fiscal direction. Finally, the
turn during this period was accompanied by a mone-
unprecedented severity, one that took an extreme-
ime to reverse.
are various theories of the cause for the Depres-
riedman’s analysis of trends in the supply of money
viod (A Monetary History of the United Siates; 1867~
rles Kindleberger’s observations on the absence of
I@nc?},}er of last resort (The World in Depression,
ki’s account of the Smoot-Hawley tariff (The
1980) and so forth—there is little basis for
ression to the state of the Federal budget, much
1is budget normally should be in balance.
or fiscal year 1931 was the first budget to be
rash of the stock market in late 1929, It
Hoover about six weeks after the col-
idget, surpluses were estimated for

lu

o
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approximately $2 trillion, with nearly half of that total incurred
ing the past 8 years alone. .
du\r{’?lgatevexl‘) lip sgrvice may have been given to the concept }c;f a
balanced budget during the past two d_ecadeg,, it is clear that t ec:ire
either is the lack of will to conform with this ideal, or that fun ai
mental obstacles to its achievement exist, within the politica
Syﬁeirél bossible then to summarize the history of the Federal budg-
etary record into several distinct periods of varying lengths. é)vir
the longest of these periods—from 1789 to 1932—balanced bu %e g
or surplus budgets were the norm. While budget procedures ad
little of their present organization, the concept of a ba}a%g:f
budget was accepted widely as the hallmarl; of fiscal responsibili yé
Those deficits that did occur—during wartime or during the mos
severe recessions—normally were compensated for by '.:‘,ubsequ.er}(t1
surpluses. During the second period—from 1932 to 1960—the rigi
rule of annual balanced budgets gave way to a fiscal pohcy_lﬁ
which balanced budgets remained an pverall objective but in Whlﬁ
deficit spending nevertheless was viewed as a tool occasiona {
useful to effect appropriate economic results. Finally, the mofg
recent period—1960 to date—has seen unrelieved instances of dehl—
cit spending and increasingly high le\(els of deﬁ01t_spendmg.’ T e
balanced budget concept, a concept which had exercised a dgc;si:'(z
ly restraining influence during the first period, and a dnplénshed
though still restraining influence during the second perio : ta
dwindled into almost total irrelevance by the end of this lat e(ll'
period. Not coincidentally, in the view qf this Committee, the en
of this period saw the United States still engaged in sqmehpf the
most prolonged and intractable economic difficulties in its history.

VIil. SENATE JOINT RESOLUTION 295 AND THE CONSTITUTION

n developing Senate Joint Resolution 225, the committee has
beIen goncerrr)ledg not only with developing an amendment r?ﬂegtlng,i
sound economic policy but one reflecting sound constitutiona
policy as well. The committee fully appreciates the differing 1m(i
peratives in putting together a constitutional provision, as oppose
to a simple statutory provision.

Spending bias . o
The purpose of the proposed amendment is not to write into the

titution any permanent economic policy; rather, as is more

gﬁlll; discussed i}r; gection 111, it is to eliminate a pronounced strucg
tural bias toward increased levels of spending that has develope
within the political system without corresponding increases In rﬁy~
enue. The existence of this bias has led to a fiscal process in this
country resulting in reﬁeated substantial deficits which are detri-

1 to all facets of the economy. ) :
m%‘rif?oughout most of the history of this coqnt}',y, public spending
was constrained by an “unwritten Constitution requirement of a
balanced budget. While occasional deficits would be incu

furi time, public debt was regarded
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A linkage existed between spending and revenue in' the sense

that public expenditures generally were set at levels that were

atched by public revenues. Revenue estimates generally were es-

blished prior to expenditure estimates and served to define per-

issible levels of expenditures. It was an historical norm, described

H.Plt;ofessor Alvin Rabushka of the Hoover Institution, as one in
ich:

Public officials first determined what resources were
‘available to Government and against that constraint chose
among the many competing claims on public spending.

nder this system, public officials could support new spending
grams but only when they also were prepared to reduce other
\ding programs commensurately or to raise revenues to cover
new spending. This political reality served as an effective
_upon the creation of unlimited numbers of new spending ini-

new economic theories began to take hold in the middle years
twentieth century and as the traditional balanced budget re-
nt came ‘increasingly to be disregarded, an entirely new
wironment evolved. With the severing of the historical link-
ween spending and revenue, spending decisions increasingly
come divorced from revenue decisions. Spending decisions
vy have been reached without consideration of whether
enues existed to finance such spending. The virtually un-
cessibility ‘to deficit spending has served to bridge what-
8 have developed between levels of expenditures and levels

r Craig Stubblebine of Claremont College has noted:

deficits in years good and bad signify Congres-
tion of the fiscal rule which served America for
ater part of its life . . . with erosion of these fiscal
nes, understood by and adhered to by the founders
ation; no one should be surprised that the Con-
‘been unable to exercise the restraint necessary
nd maintain economic stability.

ications of this access to deficit spending as a substitute
ional balanced budget norm are important for our po-
It means that Members of Congress invariably have
es 1o respond to the demands of spending interest
eater public spending. Such spending, unlike in past
t be accompanied by votes to reduce spending in
by votes to increase public revenues. In other words,
tages to be accrued by responding favorably to a
nger are accompanied by equivalent political
out of the need to antagonize some other
nt ize the taxp ging ubli g nerally.

, f the Presi c
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Professor Buchanan has remarked further:

The simple arithmetic of politics suggests a regime of

- permanent and continuing deficits in democratic society
where there exists no constraint that dictates some balanc-
ing of the costs and the benefits of spending programs. “To
spend without' taxing”—this stuff of politician’s dreams
must somehow be held in check by rules of fiscal prudence.

Recognition of the difficulties posed for the body pelitic by spe-
cial interest groups stems at least as far back as Madison's dis-
courses in the Federalist Papers. In the Federalist No. 10, Madison
emphasized the paramount responsibility of the new Government
to “break and control the violence of faction.”’ Later in the same
essay, he proceeded to define such “factions” as a:

majority or minority of the whole, who are united and ac-
tuated by some common impulse or passion, or of interest
adverse to the rights of other citizens, or to the permanent
and aggregate interests of the whole,

The causes of such ‘“factions” are “sown in the nature of man” and
must be controlled by the institutions created by the new Constitu-
tion.

While not necessarily anticipating the precise harm that would
be done to the “interests of the whole” by “factions” in the area of
national economic policy, Madison did discourse upon the need for
the institutions of the new Government to temper the influence of
factions, not to compound it. “Ambition must be made to counter-
act ambition,” Madison observed in the Federalist No. 51.

Representativeness of process

The objective of Senate Joint Resolution 225 then is not to “read
economic policy into the Constitution”; as some have suggested, but
to alter the spending bias in order to make the budget process one
that is more responsive and more democratic. It does not seek to
establish an alternative bias in behalf of reduced levels of expendi-
tures, but simply to restore a semblance of neutrality. As Professor
Antonin Scalia (now U.S. Circuit Court Judge) has observed:

while the extraordinary legislative requirements [of the
proposed amendment] pertain to economic measures, they
are motivated by political science and governmental
theory rather than ecenomics, and their intended effect is
to eliminate rather than produce an economic bias or pre-
sumption.

Passage of this amendment would ensure that the political equa-
tion confronting Members of Congress who must vote on spending
measures carries some element of countervailing political advan-
tage and disadvantage.

It is the premise of Senate Joint Resolution 225 that the repre-
sentative political processes ought to be charged with primary re-
sponsibility for making day-to-day decisions with respect to spend-
ing and taxing. Unlike many other proposed constitutional amend-
ments on this subject. Senate Joint Resolution 225 minimize
gtitutional intrusion into these decisions. Th i

any particular item of expenditure or taxation. There is nothing i
he proposed amendment that Gy pemathing in

M R

nding. There is nothing in Senate Joint Resolution 2

l;lldf preclude Congress from continuing to increase publiczgmg}rllfiE
; all that would be required is that the costs of such spending no
ger be obscured or deferred beyond public recognition. Unlike
e proposed constitutional amendments that would make it diffi-
for Congress to respond to even genuine public sentiment for
ased levels of spending or taxing, Senate Joint Resolution 225
1 not pose an insuperable obstacle to this end. Concomitantly
ver, it would ensure that no insuperable obstacles existed to
ed levels of spending or taxing, as now is the case.

ofessors Buchanan and Wagner have observed:

We must restore some rule that will restrict politici
heir natural, .understandable proclivity to spegld tialr(ilcintlg
irain from taxing . . . budgets will tend toward chronic
aﬁqlﬁs until and unless politicians are constrained by
e constitutional rule which requires that the taxing
pending sides of the fiscal account be balanced.

Joint Resolution 225 would democratize the bu -
king it a more honest and open process. Congrggse,t agr?a(lz
2d, would remain fully capable of increasing public spend-
,;,r'xg,,but,,’only in the event that it was equally willing to
dlfficult votes necessary to accomplish this. The amend-
Id mandate that increased public spending for a program

:jeltheyr by votes to reduce spending for some other pro-
~votes for increased taxes. Members of Congress would
on record either in support of cutting some spending
of raising taxes generally, before it could effect higher
ndilr;lgph’lé‘izlz 1glcrease§ g}vlould hLhave to be voted explicitly,
n imp y imposed through defici i infla-
ofessor Friedm;)n has stategz ofict spepding and infla

are bad . . . They are bad because the
e bad . . .1 Y encourage
rresponsibility. They enable our representati%%s
gton to buy votes at our expense without having
;‘215’ for’;taxes to finance the largesse. ‘
t Crawford of Brigham Young University has ob-
roposed amendment:

e’~“§h&ﬂaw of economic information into
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which legislators were responsible for increased levels of public ex-
penditure, taxation, and debt. If the citizenry genuinely were desir-
ous of increases, no doubt this would be reflected by their ballots;
if, however, as ‘many Members of this' Committee suspect is pres-
ently the case, the citizenry was not so desirous, ‘this too would be
reflected by their ballots.

In summary, the key provision in Senate Joint Resolution 225
the balanced budget norm in section 1-—is a ‘necessary element of
any measure to promote a more neutral budget process; it is not
necessarily an end in itself. So long as unlimited deficit spending
remains available to Members of Congress, and so long as Congress
does not have t6 vote higher taxes if it wants higher spending, the
budget process will continue to be skewed sharply in behalf of
higher levels of spending and only minimally responsive to the will
of the electorate in this regard.

Perhaps most importantly, so long as these elements remain in
place, the budget process will continue'to be a dishonest one, with
members of Congress perpetually able to avoid accountability for
their spending and taxing decisions, perpetually able to escape
public identification for their policies, and perpetually able to reap
the immediate political benefits of their actions while postponing
indefinitely the political costs.

Economic policy and Constitution

While it is the view of the Committee that Senate Joint Resolu-
tion 225 primarily proposes an amendment of process, and that it
reads into the Constitution a political principle of enduring value
rather than a transient economic policy, it is still worth addressing
the objections of those who find difficulty with the concept of plac-
ing a ‘balanced budget provision or taxing limitation in the consti-
tution. Professor Lawrence Tribe of the Harvard Law School, for
example states:

The Constitution embodies fundamental law and should
not be made the instrument of specific social or economic
policies . . . to endure as a source of unity rather than di-
vision, the constitution must embody only our most funda-
mental and lasting values . . . but unlike the ideals em-
bodied in the Constitution, fiscal austerity—however sound
as a current goal—speaks neither of the structure of gov-
ernment nor to the rights of the people . . . it should be
amended only to modify fundamental law—not to accom-
plish policy goals. '

It is first worth noting that, with a single exception (mainte-
nance of equal State representation in the Senate), there is no
extant limitation upon the subject matter of Constitutional amend-
ments. Although efforts were made at the Constitutional Conven-
tion to place substantive limitations in the Article V amending
clause, they were largely unsuccessful. Periodic amendments
during the 19th century to place substantive limitations upon the

amending authority were also unsuccessful. Later challenges to
both the 18th and 19th Amendments on the grounds of ‘unconsti-
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While there is no formal limitation in the Constitution regarding
e subject matter of amendments, it may be fair, nevertheless, to
suggest that: (1) a proposed amendment may be inconsistent with
t;he purpose and spirit of that document; (2) the object of the pro-
poiescéi?értlﬁ)l;dn;en(% )1st }alm fi‘napproprtiate object to be addressed by the
; ;-or e form or str is 1
consistent with the Constitution. one o the amendrent In fo-
- As discussed aboye, what Senate Joint Resolution 225 seeks to

he Federal Government in recent decades—a

ne —a growth that neve
Qul@ hqve been anticipated by our Founding Fathers—does havg
implications for the freedom and well-being of the citizenry. As
ohn Maynard Keynes has observed:

Thgere is no subtl(f:r, no surer, means of overturning the
existing basis of society than to debauch the currency. The
process engages all of the hidden forces of economic law on
thi side of deqtructlon and does it in a manner in which
not one man in a million is able to diagnose. Economs
Consequences of the Peace (1920). &, e

In short, national solvency, the abilit ! i
da'{‘x;lental value of any nat};on. Y10 Pay one's debts, s & fun-
e concept of “limited government” or “enumerated po "
that was at the root of the Constitution and that served tI()) :’:Vlfggk
the growth of the public sector during most of the history of our
country has been altered drastically by the evolution of public
501!111?;1 agd tc}?ntstltutlonal ligtﬁmretation during the 20th century in
ner that never cou i
e Gonex. that n ave been predicted by the drafters of
These ‘1‘nclude the continued expansion of the notion of what con-
stitutes commerce . . . among the several States”; the develop-
ment of new theories of Congressional authority under the 14th
Amendment; the acceptance of the Hamiltonian conception of the
breadth of the general welfare clause; the adoption of the 16th
Amendment allp\?vmg the imposition of income taxes; and the ero-
sion of the traditional norm of a balanced Federal budget. In place
of a spending power limited to the “enumerated” powers of Article
Iof @he Co_nstltutlon, the Courts have transformed this section into
one investing Congress with broad and virtually unlimited spend-
ing authority. Professor Milton Friedman has stated:

Such limits on total government spending were rovid
at an earlier date by the gold standgrd, angunwritlzen coiﬂ
stitutional prohibition on deficit budgets, and Supreme
Coxglrt interpretation of “inter-State commerce”, “due proc-
esg’ and similar terms in the Constitution in such a way
as na imit Federal action in the economic area,

Hwep ay. They cannot be

lacement is des-
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Professor Breit states further that:

The balanced budget norm was so deeply ingrained
during this time as to form a constraint of considerable
power on the actions of government ... . the unwritten
constitution: maxim of the balanced budget .- . had the
result of chaining Leviathan. Buchanan & Wagner, Fiscal
Responsibility in Constitutional Democracy 17 (1978).

The new economics (as well as the new jurisprudence) has thus
had the impact of removing these formal and informal limitations
upon the growth of the Federal public sector—a sector that today
consumes approximately one-fourth of the Gross National Product,
up from approximately 3 percent in "1930, 10 percent in 1940, 14
percent in 1950, 18 percent in 1960, and 20 percent in 1970.

Not only has the public- sector grown relative to the economy
generally, but ‘it has increasingly grown through public expendi-
tures that are not financed by tax revenues--deficit spending. But
it is not simply the economic health that is being threatened: it is
the political health as well. As Professor (now U.S. Circuit Court
judge) Robert-Bork has observed:

The 'long-term growth of government’s share of national
wealth is a serious near-term threat to the vitality of the
economy .. . less obviously peérhaps rising government
spending is a long-term threat to American ‘political free-
dom. Secial and political discontents may: increase beyond
tolerable levels as the decreased size of the pie intensifies
disputes about its division. Inflation, which may become

. endemic if spending is not controlled, has destroyed democ-
racies before. Increasing subsidies with conditions attached
are a mode of coercion that may evade constitutional guar-
antees allowing government to buy decreased freedom it
could not order directly. Rising spending also fosters the
growth of great bureaucracies whose choices increasingly
displace those of elected representatives. Even if the rule
of the bureaucracies proves both stable and benevolent,
which is by no means to be assumed, it is not the sover-
eignty of the people. Wall Street Journal, April 4, 1979.

He goes on to conclude:

Any systemic malfunction of government serious enough
to threaten prosperity and freedom may properly be ad-
dressed by the Constitution,

The amendment does not read a particular economic theory into
the Constitution; it does not read precise spending or taxing levels
permanently into the Constitution; it does not preempt the day-to-
day legislative decisions of the representative branch of the nation-
al government; and it is a sufficiently flexible provision to permit
the government to respond to economic circumstances of a widely
varying nature.

IX. ECONOMIC BACKGROUND
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creasingly prone to deficit financing since World War II, and (2)
The Federal sector, during that period, has come to command an
increasing share of the nation’s economic output and income,

Federal deficits: increasingly frequent and large

The Federal government has run a budget deficit in twenty-four
of the past twenty-five years; and in forty-seven of the past fifty-
five years. Deficit spending has come to occur during good econom-
ic conditions and during bad economic conditions. While the past
decade has seen little change in the frequency of these deficits, it
has seen, however, significant change in the size of deficits.

Since 1970, the ‘United States has incurred the eleven largest
peacetime deficits in the history of the Nation with nine ‘deficits
over the past decade in excess of $50 billion. Following FY 1970,
the total national debt of the Nation stood at $383 billion; following
FY 1985 just fifteen years later, this figure will stand at apprexi-
mately $2 trillion ($2,000,000,000,000). Nearly half of this total debt
has been incurred during the past eight years alone, with well over
twg)l-thzitids having been incurred in the past two decades alone. (See
table 2.

TABLE. 2.—NATIONAL DEBT IN THE 20TH CENTURY

{In billions of doflars)

Year Debt Year Debt Year Deht

With the rising nati
re in
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budget twenty years ago, in fiscal year 1985 interest payments will
represent over thirteen percent of the total budget. Total interest
of $130 billion for fiscal year 1985 represents a total larger than
the entire Federal budget during the early 1960’s, and comprised
the third largest expenditure item in the Federal budget. It is a
figure nearly half as large as spending for national defense and
nearly one-third as large as spending for income security programs,
including Social Security. =

Federal spending and taxing: an increasing share

Prior to- World War -1, Federal spending represented a minor
share of the nation’s economic output of goods and services. Other
than in times of war, the relatively small amounts of Federal
spending were financed primarily by import duties. Government
spending at all levels represented less than 9 percent of the Gross
National Product (GNP):

Beginning with ratification of the 16th Amendment in 1913, pro-
viding Federal access to taxation of incomes, and with the onset of
World War I, the Federal sector has demonstrated a continuing
propensity for growth, whatever the economic circumstances. Over
the next twenty years, government spending nearly doubled as a
percentage of the economy. Since that period, however, spending
has accelerated at an even more rapid pace, particularly Federal
government spending. In 1929, Federal expenditures of $3 billion

represented just three percent of the total GNP. By 1950, the

peacetime share had risen to fifteen percent of GNP or $43 billion.
For fiscal year 1984, Federal government spending of $852 billion
commanded nearly 24 percent of GNP-the highest in the peace-
time history of the United States. (See table 3.)

TABLE 3—FEDERAL REVENUES AND OUTLAYS AS PERCENTAGE OF GNP
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mgzurce: Baseline Budget Projections for Fiscal Years 1985-1989, CBO February

To illustrate this growth in another way, the first $100 hillion
budget in the history of the nation occurred as recently as fiscal

year 1962, more than 170 years after the founding of the Republic.
The first $200 billion budget, however, followed nine year in

cal 1971, The first $300 billion budget I
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later in fiscal year 1977; the first.$500 billion budget in fiscal year
1980; the first $600 billion budget in fiscal year 1981; the first $700
billion budget in fiscal year 1982; the first $800 billion budget in
fiscal year 1984. (See table 4.)

TABLE 4.—BUDGET RECEIPTS AND QUTLAYS, 17831986 *

[in milkions -¢f dollars]

Fiscal year Budget receipfs -~ Budget outlays B"ﬁ?&ﬁ’ﬂ"ﬁ o

1789-1849 1,160 1,090 +70
1850-1900 14,462 15,453 —991
1901-1905 2,797 2,678 +119
1906-1910 3,143 3,196 52
19111915 3,517 3,568 —49
1916-1920 17,286 40,195 22,909
1921 5,571 P 5,062 +509
1922 4,026 3,289 4736
1923 3,853 3,140 +713
1924 3,871 2,908 +-963
1925 3,641 2,924 + 117
1926 3,795 2,930 +865
1927 4,013 2,857 +1,155
1928 3,900 2,961 +939
1929 3,862 3127 4734
1930 4,058 3,320 +738
1931 3,116 3517 =462
1932 1,924 4,659 2,135
1933 1,997 4,598 =-2,602
1934 3,015 6,645 ~3,630
1935 3,706 6,497 2,191
1936 3,997 8,422 —4,425
1937 4,956 7,733 2,171
1938 5,588 6,765 1,177
1939 4979 8,841 = 3,862
1940 6,361 9,456 3,005
1941 8,621 13,634 ~5,013
1842 14,350 35,114 —20,764
1943 23,649 78,933 — 54,884
1944 44,276 91,280 — 47,004
1945 45,216 92,690 41 AT4
1946 39,327 55,183 —15,856
1947 38,394 34,932 +3,862
1948 41,774 28,773 412,001
1949 39,437 38,834 4-603
1950 39,485 42,597 ~3,112
1951 51,646 45,546 +-6,100
1952 66,204 67,721 1,517
1953 69,674 76,107 ~-6,533
954 69,719 70,890 —1,170
1955 65,469 68,509 =3,041
956 74,547 70,460 +-4,087
957 79,990 76,741 +3,249
958 79,636 82,575 —2,939
959 79,249 92,104 — 12,855
960 97,492 92,223 4268
961 94,389 97,795 — 3,406
962 99,676 106,813 1,137
963 106,560 111,311 4,751
964 112,662 118,584 —5922
965 116,833 118,430 —~1,596
966 130,856 134,652 ~3,796

967 148,906 157,608 ~8,102
i 162,973 178,134 ~75,161
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TABLE 4.—BUDGET RECEIPTS AND QUTLAYS, 1789~1986 *—Continued

{In miflions of dolfars]

Fiscal year Budget receipts Budget olitiays B"%g:gcist"('ﬂ")s o
1969 186,882 10 183,645 43,236
1970 192,807 195,652 ~2,845
19711 187,139 210,172 ~23,033
1972 207,309 230,681 —23,373
1973 230,799 245,647 —14,849
1974 263,224 267,912 ~4,688
1975 279,090 324,245 —45,154
1976 298,060 364,473 ~66,413
1Q2 ; 81,232 94,188 ~- 12,956
1977 g 355,559 400,506 44,948
1978 399,516 448,368 —~48,807
1979 463,302 490,997 —27,694
1980 . 517,112 576,675 ~59,563
1981 599,272 657,204 57,832
1882 617,766 728,375 —110,609
1983 600,562 795,969 195,407
1984 . 666,457 851,786 - 185,324
1985 est 736,859 959,085 222,276
1986 est 793,729 973,725 - 179,996

vData for 1789~1939: " are for * the - administrative budget data for 1940 and -alt inliowin% years are for the unified . budget.
2 In calendar year ‘1976, the Federal fiscal year was converted from a July I--June 30:basts to an Ocl
fransition quarter from July-1-to-Sept. 30, 1976,

. 1-Sept. 30 basis, The TQ refers to' the

Despite the fact that an increasing share of this spending has
been accounted for through deficit financing, Federal tax burdens
have had to increase enormously in recent years to.pay for these
expenditures. Per capita tax receipts have nearly doubled in the
past 8 years alone, while the number of individual taxpayers
paying more than 20 percent of their income to the Federal govern-
ment has more than tripled in the past 15 years. Approximately 75
percent of all American families, through a combination of taxes
and inflation, now have fewer real, after-tax dollars currently than
15 years ago.

Nature of the debt

The enormity of the current deficits has raised the need for a
balanced budget to emergency levels. Yet, many continue to argue
that we have had deficits for half a century and the sky has not
fallen. The sad truth is that in the past decade we have have begun
to run an entirely new type of deficit that is much more destruc-
tive than the relatively smaller ones of the past.

The debt we are now incurring is a radically different character
than the debt in the recent past, It is of unprecedented size in real

.terms. And there is no plausible possibility that new debt issues
will end at any foreseeable date in the future. Most importantly, it
reverses the long downward trend in the size of the national debt
and as a share of the country’s economic activity.

Prior to the Great Depression, Congress was bound by a moral
rule against budget deficits. But the economic tragedies of the
1980’s, and the advent of the theories of John Maynard Keynes in
1936, caused legislators to rethink their policies on budget deficits.

When t;ljle ac:‘Om(ximy nea};ied stimulatiéxg, defic%ts W(fre geen a8 an ny
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_needed restricting, a fiscal surplus was called for. Debt creation, ac-

cording to Keynes, was a valuable tool for economic policy; but at

_other times, or in the wrong amounts, debt creation could be a dan-
_gerous force. '

Underlying these deficits, however, was a genuine concern for ef-
ective fiscal management. The real value of national debt—that is,
national debt expressed in constant (1972) dollars—has shown a re-

markable stability over the years 1950 to 1976, swinging up slightly
“in recession years and down slightly in boom years. (Table 5.

TABLE 5.—NATIONAL DEBT/GNP PRICE DEFLATOR
[Billions of 1972 doliars]

1929 52 1971 427
1833 92 1972 437
1939 169 1973 442
1940 175 1974 422
1945 686 1975 432
1950 479 1976 478
1955 451 1977 506
960 424 1978 518
1965 434 1979 510
- 1966 428 1980 512
431 18] i e s 513

448 1882 553

448 1983 642

419 1984 113

~But as newer theories became popular (supply side, monetarism,
among others), the traditional Keynesian concern with the size of
llleddgﬁcit was largely abandoned. And deficits correspondingly ex-
ploded. ;

_ The average real national debt in the 1981-1984 period was $602
billion (1972 dollars), an increase of some 39 percent over the
period from 1950-77.

Without the traditional constiaint on' deficits, the spending bias
has come into full operation. According to projections by the Con-
gressional Budget Office, Federal outlays will be some $260 billion
%%%?r, and revenues will be more than $1.2 trillion lower, in the

s.
National debt as a ratio of Gross National Product serves as a
measure of the importance of federal debt in the economy. As table
6 shows, Federal debt declined steadily as a share of the economy
from the end of World War II until the beginning of the 1980’s.

TABLE 6.—NATIONAL DEBT/GROSS NATIONAL PRODUCT
[1972 dollass}

16 1971 38

a1 1972 37

53 1973 35

51 1974, 3

122 1975 35
90 1976... 37

8 1977 37

58 1978 36

47 1979 3

1980.. 35
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TABLE 6.—NATIONAL DEBT/GROSS NATIONAL PRODUCT—Continued .
1972 dalfars} : .

1968 39 1982 . A7

1969 3 1983 S A2
1970 38

1884 ; A4

Within a few short years, debt as a share of the economy hag
reached levels unheard of, except in time of war. And the spiral
continues ever higher. Congressional Budget Office projections
show federal debt increasing in importance for the remainder of
the decade. (Table 7.)

TABLE 7.—DEBT HELD BY THE PUBLIC AS A PERCENT OF GNP CONGRESSIONAL BUDGET OFFICE

PROJECTIONS
1986 418 1989 419
1987 440 1990 497
1988 460

In short, national debt as a share of the economy today is grow-
ing for the first time since World War II. The situation is without
precedent in our history.

Economic symptoms

From modest beginnings, the Federal government has grown to
become the dominant economic influence in the United States. No
other entity comes close to it in ability: to condition the course of
economic ‘events. It is the view of the Committee that most of the
economic difficulties currently being suffered by the nation are at-
tributable, directly or indirectly, to recent economic policies pur-
sued by the Federal government. Three statements summarize the
consequences of increasing Federal deficits, taxation, and spending:
(1y After two centuries of relatively stable prices, inflation—al-
though improving in recent years—has not been fully under con-
trol for two decades; (2) Rather than sustained economic growth,
the economy over the past two decades has been characterized by
extended periods of economic stagnation; and (3) Rather than high
levels of savings and capital formation, the economy has come to be
characterized by relatively low levels of savings and capital forma-
tion.
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FigurE 1.—Two HuNDRED 'YEARS OF PRICE STARILITY
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Source: Claremont Economics Institute, “Forecast, Update, May 10, 1979.”

. The pattern of U.S. price levels from the beginning of our nation
to the present is shown in Figure 1. Typically, war-time inflation
“has been followed by a period of falling prices. As late as the
930’s, the index of prices was essentially at the same level as that
f 150 years earlier. By contrast, the period following World War II
s distinguished precisely by the failure of prices to return to their
re-war levels. Only in response to the price stabilizing policies of
he 1950’s was there a period of relative price equilibrium during
he early 1960’s. This period of stability, however, signaled only an
nd to the World War II and Korean War inflations; it did not con-
ribute to a return to pre-war price levels. Since the mid-1960’s, in-
ation has come to dominate the economy—an inflation unmistak-
bly associated with the Federal deficits of the late 1960’s and
970’s. Although recent efforts to restrain inflation have been rela-
ively successful, nevertheless the 1939 dollar which had declined
o a value of forty cents by 1968, has declined to a value of well
nder twenty cents today.

As Federal spending and deficits have achieved peacetime record
evels, the nation’s economy has crested and fallen. From sub-
tained high annual growth rates in the 1960’s of 5 to 6 percent,
he real economic growth of the country declined toward zero in
980. The real gross national product actually declined in four sep-
rate vears. over the decade prior to 1980. The more that the Feder-
1 sector has drawn from the nation’s economic product, the less
robust the economy has been. As the nation’s annual growth de-
ned, so too did its relative economic position among world econo-
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Also closely associated with the pattern of rising Federal spend- Decades of inflation have done damage beyond sw1ft correctlon.
d deficits has been the sharply declining pattern of personal For instance, Congress has been under pressure to “index” a varie-
ngs and private investment. In recent years, personal savings ty of its funding programs—from school lunches to Social Securi-
declined from seven to eight percent of disposable personal ty—in an effort to maintain relative levels of funding. Such spend-

e to less than five percent, a greater than 50 percent reduc- ing has, of course, contributed to still higher levels of Federal defi-

. At the same time, private domestic investment has steadily cits. . . iy .
clined as a proportion of the GNP. These levels are now among . Professor Lowell Harris of Columbia University summarizes the
e lowest in the world among industrialized, Western nations. issue in the following manner: _
imate cause and efc e, the fnancing of o Federol 4t by supplying
The inflation: which began in 1968 has been ¢losely associated injected into the economy, easing someone’s problems.
ith large and continuing Federal deficits. These deficits have Businesses and governments get dollars that had not exist-
laced the Federal Reserve Banking System in an increasingly un- ed. Such injections seem to permit the accomplishment of
enable position. If the Federal Reserve refuses to purchase the good things. But as the funds thus created add to the flow
w debt offered by the Treasury, increasing pressure is placed through the economy, the cumulating results will differ
::upf)n ivate capital markets. Federal financing of deficits is com- from the ‘initial results. The dollar loses buying power.
; ’Prwate demand for borrowed funds. As a result, Budget deficits invite the creation of money, and monetary
ou t occurs as Federal borrowing displaces private bor- expansion lies at the base of inflation . . . Federal deficits
‘both to higher rates of interest and lower rates of tempt the use of money creation as a means of getting dol-
ital formation. As Professor Roger Freeman of the lars for the Treasury without evident pain.
1tut n summarizes it,

In the face of unusually high levels of Federal spending, the al-

Treasury competes for funds, it drives up interest - ternative to deficit financing is, of course, increased taxation. This,
rowds out other would-be-borrowers. Thereby, it re- too, has adverse economic consequences, apart from the diminished
funds which are available for private investment, freedom of the citizen to consume, as he chooses, the fruits of his
industrial expansion and 1mprovement in productlv- own labor. More taxes mean less post-tax personal income. On the
its job ereation. one hand, less income means less money to save, less money for

private investment in future output, and less economic growth. On
the other hand,; less income after taxes means less incentive to
ehgage in productive economic activity generally—less incentive to
work, less incentive to invest, and less incentive to do the things
that contribute to economic growth. High rates of income taxation
further distort the allocation ‘of productive resources, invariably
toward less efficient use.

her hand, the Federal Reserve purchases the new
zation of this debt may lead to a money supply
han the economy’s ability to absorb this growth

to prices. More money generally means higher
yoods and services available in the economy. Higher
‘ urther generate expectations of even higher prices to-
ormer Chairman ‘' of the Federal Reserve, Arthur
U.S. competitiveness in world markets

en ‘the Government runs a budget deficit, it pumps Experience with persistent large deficits in the 1980’s has fo-
noney into the pocketbooks of people than it takes cused attention on another problem associated with excessive gov-
of their pocketbooks . The persistence of substan- ernment borrowing: undermining the Nation's trade position in
tial deficits in Federal finances is mainly reponsible for world markets.
the serious mﬂatlon that got under way in this country in The huge borrowing needs of the Federal Government, coupled
the'mld 1960°s . when the deficit increases at a time of with the credit demands of businesses and consumers, have re-
quired a huge influx of capital into the U.S., making the U.S. at-
tractive to foreign investment. This has helped avoid any severe ef-
fects from “crowding out” private credit needs and has helped keep
inflation and interest rates lower than they might otherwise be.
But clearly the day of reckoning cannot be postponed for long
when the Federal Government incurs massive deficits year after

h abnormally large Federal budget deficits, the Federal year.w .. . . . .
as tended to purchase a s1gn1f1cant portion of the new < America’s need for foreign capital has had a major—some would

Ag mﬂatmn has resulteé individuals have acce1ert1ted t»he say disastrous—impact on the balance of trade. A strong dollar
5 o o 1r _makes it more difficult for U.S. producers to sell their goods over-
-geas, and easier for foreign producers to market their goods in the
DA 1 the .f;hort run, that means s}ower growth and fewer
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jobs in those sectors of the American economy that depend heavily
on export markets. The decline in our manufacturing sector, the
loss of markets for our agricultural products, and our record trade
deficit with Japan are bringing calls for new measures to protect
American industries from foreign com.petition: measures which
could threaten the prospects for healthy economic growth around
the globe, ultimately destroying jobs and economic opportunity for
Americans. :

It is clear in any event that continuing massive budget deficits
will have an enormous cost for the American economy. As econom-
ic growth accelerates in other developed countries, they will
become more attractive to investment. The foreign investment that
sustains our debt-ridden economy could dry up, and we would face
the prospect of massive inflation or of skyrocketing interest rates
that would bring the economy to a halt. The dangers of persistent
deficits have never been clearer than they are today.

In the view of the Committee, a constitutional rule limiting the
growth of Federal deficits, spending, and taxation would contribute
substantially toward the restoration of stable prices, stable employ-
ment, and stable economic growth.

X. STATUTORY LAW VERSUS CONSTITUTIONAL AMENDMENT

An amendment to the Constitution is a serious step, one to be
taken if and only if no other response is perceived as likely to
prove effective. Alternatives to constitutional change deserve serl-
ous consideration. The major alternatives to a constitutional
amendment of the kind proposed in this resolution are: (1) some
measure of statutory restraint; (2) new resolve by Members of Con-
gress to restrain levels of Federal spending, tazation, and deficit; or
(3) the election to Congress of new Members who possess such re-
solve. =~

It is the view of the Committee that these alternatives are not
effective alternatives. In one form or another, each of these alter-
natives has been employed in the past, with unsatisfactory results.
There is little reason. to believe that these alternatives will be any
more effective in the future.

The first alternative is for Congress to resort to some form of
statutory constraint. As pointed out in section VI, a large number
of such constraints have been proposed over the years, with several
of these having been enacted into law. None, however, has succeed-
ed in constraining the congressional propensity to spend tax, and
engage in deficit financing. The most obvious reason for this, ulti-
mately, is that no Congress can bind a succeeding Congress by a
simple statute. i o

Put another way, no statutory measure can contain provisions
requiring a greater or more onerous voting rule for its repeal than
for its adoption. Any balanced budget or tax limitation statute can
be repealed, in whole or in part, by the simple expedient of adopt-
ing a new statute or a new budget which is in conflict with the ear-
lier measure. The existence of the Byrd-Grassley amendment, for
example, requiring a balanced Federal budget for FY 1981 (P be
435} has provided Ix’l’o deg:eréent Whatsb{x&ger to:Congress o
Cay oy i : . £ : ;
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of $50 billion for that fiscal year. Statutory limitations remain ef-
fective only as long as no majority coalition forms to overcome
such statutory constraints.

It is the premise of the proposed amendment that some greater
rule is required if Congress is to overcome the spending bias exist-
ing within our political system. So long as simple majorities are
able to engage in the same scope of fiscal practices as under
present law-and they will always be able to do so if they are limit-
ed by nothing more than a simple statutory constraint-—this spend-
ing bias will continue to exist. Congress will continue to have un-
limited access to deficit spending and it will continue to have avail-
able automatic tax increases.

Since the adoption of the congressional budget reforms in 1974,
for example, it is worth noting, Congress has achieved regular
budget deficits of unprecedented proportions.

It is the existence of this fundamental bias that also mitigates
against the effectiveness of the other alternatives: increased resolve
to exercise fiscal restraint by Members of Congress or the election
of Members who will demonstrate such restraint.

The premise of Senate Joint Resolution 225 is that there is a struc-
tural bias within our political system that causes higher levels of
spending than fiscal prudence dictates, not that a majority of Mem-
bers of Congress are determined to engage in fiscally irresponsible
policies. Senate Joint Resolution 225 is designed to enable Members
of Congress to overcome this bias by establishing an external con-
straint upon the ambit of their fiscal activities. If this analysis is
correct, the spending bias can be overcome only by an external con-
straint—something upon which Members of Congress can rely
when spending interest préssures become excessive.

The alternatives to a Constitutional amendment are not viable
precisely because the fiscal history that Congress has written over
recent decades reflects a serious defect in the institutional setting
within which it operates. Only a Constitutional amendment can
correct this. Periodic efforts by Congress during times of economic
crisis to exercise unusual fiscal restraint are simply insufficient.
Rather, there must be continuing efforts in this regard in order to
prevent such crisis in the first place. -

In a democracy, constitutions establish the structure of govern-
ment by imposing restraints on the behavior of those who repre-
ent them. For years, the body politic has suffered from the remov-
I'of constraints upon the Congress imposed explicitly or assumed
mplicitly by the framers of the Constitution. The present amend-
ent would reimpose, explicitly, those constraints as only a Consti-
utional amendment can.

X1. DETAILED ANALYSIS OF SENATE JOINT RESOLUTION 225

The key provision of Senate Joint Resolution 225 is contained in
ection 1. This section: establishes, as a fiscal norm, the concept of
balanced Federal budget. This balance is achieved by the man-
ate of the section that “Outlays of the United States for any fiscal
v shall not -exceed receipts to the United States for that
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The section does not state the process that Congress must follow
in achieving the result of a balanced budget. The Committee recog-
nizes that there are numerous equitable ways of achieving a budget
that is in balance. It recognizes that some traditional practices as-
sociated with the budget process are valid and will continue whil.e
other processes will need to be modified in order to assure compli-
ance with the amendment. -

The Committee in reporting out Senate Joint Resolution 13 (the
balanced budget/tax - limitation .amendments, reported  simulta-
neously with S.J. Res. 225), felt that such amendment could best be
implemented by requiring a statement of receipts and outlays for
the following fiscal year prior to such fiscal year. Although Senate
Joint Resolution 225 contains no such mandate, it is the Commit-
tee’s belief that such a procedure also makes sense in the context
of this amendment but that it was unnecessary and potentially re-
strictive to build this particular process explicitly into an amend-
ment of the immediate form. If the Congress decided to use “state-
ments’ as the planning vehicle to conform to the dictates of this
amendment, it is clear that such statements could be revised at
any time before or during the fiscal year which the statement re-
flects.

Section 1 does contain an exceptions or escape clause to the bal-
anced budget requirement; namely, by three-fifths vote of both
Houses of Congress a specific excess of outlays over receipts may be
provided. Such a vote could come at any time prior to or during the
fiscal year the budget for which consideration is being given. The
vote would also have to be specific as to the amount of excess of
outlays over receipts that are permitted. A three-fifths vote approv-
ing a deficit would only be required if the proposed deficit were
greater than a deficit already approved for that fiscal year.

It is the intent of the Committee that the Congress and the
President, pursuant to legislation or through exercise of their
powers under the first and second articles, shall ensure that out-
lays do not exceed receipts for a fiscal year. There is a mandate
generally to monitor the flow of outlays and to take such steps as
are necessary and proper to prevent them from exceeding the total
of receipts. This neither anticipates nor necessitates any alteration
in the balance of powers between the legislative and executive
branches of the National Government, but merely imposes an addi-
tional responsibility upon each of these, to be achieved through the
exercise of existing authorities. The amendment imposes an obliga-
tion upon the Congress to react to the flow of actual receipts and
outlays during the fiscal year and to assure that at the end of the
year outlays do not exceed receipts.

Section 1, first clouse

“Outlays” is intended to include all disbursements from the
Treasury of the United States, either directly or indirectly through
Federal or quasi-Federal agencies created under the authority of
acts of Congress, and either “on-budget” or “off-budget”’. With cer-
tain exceptions, outlays are those withdrawals subject to Article 1

tion 9, which provides that “no money shall be
bu ce of appropri ad

[3
i
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intended to exclude from outlays repurchase and/or retirement of
Federal debt.

... receipts . .."" is intended to include all moneys received by
the Treasury of the United States, either -directly or indirectly,
through Federal or quasi-Federal agencies created under the au-
thority of acts of Congress. In present usage, receipts:is intended to
be synonoymous with the definition of “budget receipts” as found
in “A Glossary of Terms: Used:in the Budget Process” (1984). It is
intended to exclude from receipts the proceeds of debt issuance and
to not include “off-setting collections’.

“. .. fiscal year . . .” is intended as a term defined by statute
and, as such, 18 to have no constitutional standing apart from its
statutory definition. Under current law, the Federal fiscal year
begins on1 October of one calendar year and ends on 30 September
of the following calendar year. The amendment does not requiré an
immutable definition of fiscal year; other fiscal years could be de-
fined without straining the intent of the amendment.

“Qutlays”; ‘‘receipts”, “fiscal year” are all terms defined by or to
be defined by statute and, as such, have no constitutional standing
apart from these statutory definitions. The intentions of the Com-
mittee with regard to current concepts have been set out elsewhere
in:the report. At the same time, the Committee is sensitive to the
likelihood that:such concepts will undergo modification through
time. Provided these modifications are not designed to subvert the
restrictions imposed by the amendment, but rather are designed to
further those purposes, there is no intention that the ‘meanings
given here are immutable. '

“ .. shall'not . . .”is a term readily obvious: in its intent and
spirit to all who read these words except those intent on obviating
their purpose through deception of the public and to the Supreme
Court. Simply put, it means you cannot. The amendment contains
no enforcement clause because it feels that this mandate is perfect-
ly ‘clear, and that the retribution that would be felt by Members
and the President for blatantly viclating the highest law of the
land would be sure and quick.

Y .. exceed . ..’ means that outlays may not be greater than
receipts. Receipts may exceed outlays. The térm is not meant in an
absolute sense. It is not possible to monitor outlays and receipts in
a trillion dollar budget so that there will be an exact balance at the
close of business on the final day of a fiscal year. The intent of the
- Commitfee is that the Congress should use every reasonable means
to achi ;/e:i substantial balance in outlays and receipts for each
~fiscal year. [For example, the spirit of the amendment would not be
violated if at the c¢lose of the fiscal year a de minimus imbalance
- was determined to have occurred. What is de minimus is subject to
some interpretation, but given present-day monitoring abilities and
the size of the Federal budget, it would be fair to say that a $10
billion imbalance—or roughly 1 percent of the Federal outlays—
would not reflect an intent to avoid the purpose of this amend-
ment. Greater imbalances may conceivably occur, and as they grow
‘ nd larger in amount it is anticipated that public

estimating abilities of the executive and
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Section 1, second clause

“ .. three-fifths of the whole number . . .” is intended to identi-
fy the minimum proportion of the total membership of each House
needed for action by ‘the Congress. Under current law, threefifths
of the Senate membership is 60 and of the House of Representa-
tives is 261. Vacancies would reduce the minimum majorities.

“ .. the whole number of both Houses . . .”” is intended to be
consistent with the use of the phrase ‘‘the whole number of Sena-
tors” in the 12th amendment to the Constitution, denoting the
entire membership of the individual House of Congress in question;
“both Houses” is intended to-identify the Senate and the House of
Representatives, each acting separately, in keeping with uses of the
terms “both Houses”, the ‘‘Senate”, and ‘“House of Representa-
tives’” now in the Constitution. Specifically, “both -Houses” is not
intended to connote a joint session of Congress or of its equivalent.

“ .. shall provide for . .-."” is intended to be a mandatory re-
quirement  that - when  Congress determines  that outlays shall
exceed receipts they must do so by affirmative action that includes
a three-fifths vote to have the imbalance and that the degree of im-
balance be specifically stated in-dollars. \

“ .. a specific excess of outlays over receipts.” is intended to
identify the maximum number of dollars by which outlays may
exceed receipts in the statement of receipts and outlays for the
fiscal year adopted by the Congress pursuant to: the first and
second sentences of this section. :

Of necessity, there would be a rollcall vote in determining wheth-
er there exists a three-fifths majority in each House in favor of a
specific level of deficit. The Committee intends that the substance
of such a vote be restricted to the issue of such a deficit. For exam-
ple, it would be inconsistent with the objectives of this provision if
such a deficit were .conditioned or qualified by particular circum-
stances (e.g., “whenever the measure of unemployment exceeds ten
percent”), or if there was specification of the uses to which the
excess outlays were to be allocated. Neither a provision for excess
outlays attached as a rider to a resolution addressing some other
subject nor a resolution to which a rider addressing some other
subject has been attached would be consistent with this provision.

Section 2

The Congress may waive the provisions of this article for
any fiscal year in which a declaration of war is in effect.

“. . .may waive . . .” is intended to provide Congress with discre-
tionary authority to operate outside of the provisions of particular
sections of this amendment in the event of declarations of war.
Such a waiver would be by concurrent resolution of Congress, a res-
olutien which would not have to be submitted to the President for
approval or disapproval.

“.". . .the provisions of this article . . .” is intended to refer pri-
marily to sections 1 and 2 of the amendment. The Congress may
waive any or all of these provisions. Waiver of sections 3,
would seem pointless. ;

““. . . declaration of war . . .” is intended to be construed
context of the powers of the Congress ] )

5, or 6
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_section 8, neither adding to nor subtracting from those powers.

committee intends that ordinary and prudent defense appro-
ations and preparations for a war perceived by the Congress to
> imminent be funded fully within the limitations imposed by the
mendment, although Congress may establish higher levels of
ending and/or deficits for these or any other purposes under sec-
ons1and 2.

.. for any fiscal year . . . is in effect . . .” is intended to re-
lire a waiver of the provisions of the amendment on a year-by-
ar basis. That is, Congress cannot adopt a waiver resolution
hich shall apply to more than one fiscal year. Rather, the Con-
ess annually must adopt a separate waiver for the fiscal year at
sue.

Although this section is identical to language contained in each
of the earlier versions of S.J. Res. 225, including that approved by
the Senate in 1982, some proponents of the measure have raised
ncern about whether the language of section 3 goes far enough in
sur}ilg that Congress could respond to urgent threats to national
curity. :
Senator Heflin offered an amendment in Committee, which was
feated 10-7, designed to respond to this concern. The Heflin
‘endmeni_: would automatically waive the balanced budget re-
irement in time of declared war; authorize the Congress to waive
ch requirement if the United States is engaged in military con-
ct v@nch causes an “imminent military threat to the national se-
rity'; and enable Congress to provide for additional outlays for
e defense of the nation if Congress declares by an absolute major-
of the whole number of each House that there is an “unforseen
d imminent military threat to the national security”, through a
nt resolution enacted into law.
Although there was virtually unanimous consensus that Con-
ess ought to retain maximum flexibility in responding to nation-
security crises, the majority of the Committee felt that S.J. Res.
5 already dealt adequately with this. In the event of a defense-
lated emergency, the Congress under S.J. Res. 225 could: (a)
aive the entire amendment in case of declared war; (b) waive the
lanced budget requirement by three-fifths vote; or (c) adjust
ending levels or spending priorities within the existing budget by
simple majority vote. Further, it was contended that the approxi-
ately $70 billion Defense Department operation and maintenance
unt exists for the very purpose of ensuring that the armed
vau,;es are always able to respond in a timely manner to military
reats.
Proponents of Senator Heflin’'s amendment felt, on the other
nd; that the existing provisions of the amendment are excessive-
strictive and that a three-fifths vote requirement to allow for
nse spending may prove too difficult or time consuming. Con-
'n was expressed that appropriate military responses might be
pe: ,den.t on the expediency of the moment. Senator Heflin de-
ed his amendment as a “safeguard mechanism” to be used in
e situations in which 60 votes may be impossible to achieve but
hict il or ities (and the President) support the
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The -Committee acknowledges that the Heflin® amendment has
substantial merit ‘and it is expected that further efforts at negotia-
tion and compromise will continue onthis important issue as S.J.
Res. 225 approaches floor consideration.

Section 3
This article shall take effect for the second fiscal year
beginning after its ratification.

“ .. shall take effect . . .” is intended to be interpreted in the
same manner as the same phrase contained in Section 5 of the 20th
Amendment. '

“. .. for the second fiscal year beginning . . .” means that all of
the obligations imposed upon Congress and the President by this
amendment for any fiscal year shall be complied with for such
fiscal year, the first day of which begins at least one full fiscal year
and less than two full fiscal years after the date of ratification.

“C L its ratification ... is intended to be construed as ratifica-
tion of this article under Article V of the Constitution.

Definitions

Because it believed report language to be adequate in addressing
the issue, the Committee in approving S.J. Res. 225 excluded a defi-
nitional section contained in previous versions of the amendment
which read as follows:

Total receipts shall include all receipts of the United
States except those derived from borrowing and total out-
lays shall include all outlays of the United States except
those for repayment of debt principal.

Although this language was believed to be unnecessary in the body
of the proposed amendment, it continues to reflect the intent of the
Committee in approving the constitutional amendment. The follow-
ing is a further elaboration of these terms:

“. .. receipts .. .” is intended to include all moneys received by
the Treasury of the United States; either directly or indirectly,
through Federal or. quasi-Federal agencies created under the au-
thority of acts of Congress. In present usage, receipts is intended to
be synonymous with the definition of “budget receipts”’. “A Glossa-
ry of Terms Used in the Budget Process™ (1981) defines “budget re-
ceipts’’ as:

Collections from the public (based on the Government’s
exercise of its sovereign powers) and from payments by
participants in certain voluntary Federal social insurance
programs. These collections, also called governmental re-
ceipts, consist primarily of tax receipts and social insur-
ance premium, but also include receipts from court fines,
certain licenses, and deposits of earning by the Federal Re-
serve System. Gifts and contributions (as distinguished
from payments for services or cost-sharing deposits by
State and pir}flted a et
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as deductions from budget authority and outlays rather
than as budget receipts. o

which Glossary defines as:

) CoIlec_:tions from Government accounts or from transac-
tions with the public that are of a business-type or market-
oriented nature. They are classified into two major catego-
ries: (a) collections credited to appropriation or fund ac-
counts, and (b) off-setting receipts (i.e., amounts deposited
in ‘receipt accounts). In general, the distinction between
these two major categories is that “collections credited to
appropriation or fund accounts” normally can be used
y‘mtho'u‘fE appropxéla}:mon acti(i)n by Congress whereas funds in

receipt accounts™ cannot be used without being appropri-
ated. Offsetting collections are deducted fron% dIi)sI.Jbgfslg-
ments in calculating total outlays. Corresponding offsets
are made in arriving at total budget authority and net ob-
ligations incurred.

“Col.lections credited to appropriation or fund accounts”
occur in two circumstances: ;

Reimbursements

When authorized by law, amounts collected for materi-
als or services furnished are treated as reimbursements to
appropriations. For accounting purposes, earned reim.
bursements are also known as revenues, These collections
?'re netted in determining outlays from such appropria-
ions.

Revolving funds

_In the three types of revolving funds—public enterprise,
1ntra—gover_nmenta1, and trust revolving—collections are
netted against spending and outlays are reported as the
net amount,

Offsetting receipts are amounts deposited in receipts ac-
counts (1.e.., general funds, special funds, or trust fund).
These receipts generally are deducted from budget author-
:age rflcnd outlays by function and/or subfunction, and by

.

Offsetting receipts” are subdivided as follows:

Proprietary receipts from the public

Collections from the public deposited in receipts ac-
counts of the general fund, special funds, or trust funds as
a result of the Government’s business-type or market-ori-
ented activities (e.g., loan repayment, interest, sale of prop-
erty and produc?s, charges for nonregulatory services, and
rent and royalties). Such collections are not counted as
budget receipts, and with one exception, are offset against

otal budget authority and outlays by
i0H ondists of :

,fi‘

_ Such receipts are not intended to include “off-setting collections”
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ed from total budget authority and outlays for the Govern-
ment as an whole rather than from any single agency or
function. :

Intragovernmental transactions

Payments into receipt accounts from Federal appropria-
tions or fund accounts. They are treated as an offset to
budget authority and outlays, rather than as a budget re-
ceipt. Intragovernmental transactions may be intrabudget-
ary (where both the payment and receipt occur within the
budgetary universe) or they may result from the payment
by an off-budget Federal entity whose funds are excluded
from the budget totals. Normally, intragovernmental
transactions are deducted from both thq outlays and the
budget authority for the agency receiving the payment.
However, in two cases, these transactions are not dedpcted
from the figures of any agency or function. Instegd,’ intra-
governmental transactions that involve agencies’ pay-
ments (including payments by off-budget Federal entities)
as employers into employee retirement trust funds and the
payment of interest of nonrevolving trust funds appear as
specially deducted lines in computing total budget author-
ity and outlays for the Government.

Also not intended to be a receipt for the purpose of this section

are “refunds”, defined by Glossary as:

Returns of advances or recoveries or erroneous disburse-
ments from appropriation or fund accqunts that are direct-
ly related to, and reductions of, previously recorded pay-
ments from the accounts. Also considered refunds are re-
turns to the taxpayers of receipt collections In excess of
liabilites (i.e., tax refunds). These refunds are recorded
only if the cash is actually disbursgd to the taxpayer. If
the taxpayer chooses to apply credits for tax refunds to
succeeding tax liabilities, the transaction 1s not recorded
as a refund. In certain cases, payments are made under
refund authority that exceed tax liabilities. Such excesses
over liabilities are treated as budget outlays rather than
refunds or receipts.

Specifically, receipts are to be distinguished from “revenues.”’

The U.S. Department of Commerce’s Governmental Finarnces

fines “revenue’ as:

All amounts of money received by a government from
external sources—net of refunds and other correcting
transactions—other than from issue of debt, liquidation of
investments, and as agency and private trust transactions.
Excludes noncash transactions such as receipts of services,
commodities, and other “receipts in kind”.

While alike in excluding refunds and debt, revenues does not
clude offsetting receipts from the sale of services to thekpub
the purposes of the amendment, it ig mte?nded that then

receipts not be construed to be a part of ‘receipty

de-

ex-
For
ng
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“ .. except those derived from borrowing ... ." is intended to ex-
lude from receipts the proceeds of debt issuance. To ‘borrow’ is to
eceive with the implied or expressed: intention of returning the
ame or an equivalent. As noted, budget receipts include contribu-
ions to social insurance programs; even though they carry an im-
lied intention of returning the same or an equivalent. It is intend-
d that such contributions be included in ‘“receipts” and not in
hose receipts derived from borrowing. The differing treatment. in-
ended turns on the distinction between those receipts which create
bligations the title to which can be transferred by the present
wners to others, either by sale or by gift, and those receipts which,
hile creating an implied obligation to return the same, do not
eate a transferable title. Treasury notes and bonds fall into the
rst class of obligation; social insurance programs fall into the
econd class of obligations. :
Also excluded from borrowings are those temporary obligations
opresented by accounts payable, While these obligations normally
re transferable by their owners, they do not generate a flow of re-
2ipts to the Treasury at the moment of creation, although they do
stitute an “outlay” when extinguished.
. . total receipts . . .” is intended to be construed as the sum-
ation or total of all receipts, exclusive of borrowings and certain
ther classes of receipts, which the Congress reasonably can expect
) be received by the Treasury of the Untied States during the
scal year in gquestion.
* . . outlays . . .” is intended to include all disbursements from
Treasury of the United States, éither" directly or indirectly
hrough Federal or quasi-Federal agencies created under the au-
hority of acts of Congress, and either “on-budget” or “off-budget”.
Vith certain notable exceptions, outlays are those withdrawals sub-
t to Article I, section 9, which provides that “no money shall be
wn from the Treasury, but in consequence of appropriations
1ade by law”. Glossary defines “outlays” in the following manner:

Obligations are generally liquidated when checks are
“issued or cash disbursed. Such payments are ecalled out-
lays. In lieu of issuing checks, obligations may also be lig-
- uidated (and outlays occur) by the maturing of interest
coupons in the case of some bonds,; or by the issuance of
bonds or notes (or increases in the redemption value of
bonds outstanding). Outlays during a fiscal year may be
or payment of obligations incurred in prior years (prior
year outlays) or in the same year. Outlays, therefore, flow
n part from unexpended balances of prior-year budget au-
hority and in part from budget authority provided for the
year in which the money is spent. Total budget outlays are
stated net of offsetting collections, and exclude outlays of
off-budget Federal entities. The terms expenditure and net
disbursement are frequently used interchangeably with
he term outlays.

ary defines “budget authority” as:

Authority provided by law to enter into obligations
'h will result in immediate or future outlays involving
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- Federal Government funds, except that budget authority
~ does not include authority to insure or guarantee the re-
_payment of indebtedness incurrred by another person or
. government. The basic forms of budget authority are ap-
. propriations, authority to borrow, and contract authority.
. The latter two types of authority are also commonly re-
ferred to as “backdoor authority.”

. The major forms of budget authority include the following:

ever, the outlays of off-budget Federal entities are added to
the budget deficit to derive:the total Government deficit
that has to be financed by borrowing from the public or by
other means.

The Glossary of the United States Budget in Brief (OMB, 1982)
tes that these “transactions belong in the budget under current
1dget accounting concepts.” It is the intention of the Committee
at -the -outlays: of these off-budget entities be included with on-
dget outlays: for the purposes of ‘the various provisions of the
endment.

mong the Federal programs that would not be covered by S.J.
es. 13 is the electric power program of the Tennessee Valley Au-
ority. Since 1959, the financing of that program has been the sole
sponsibility of its own electric power ratepayers—-not the U.S.
easury and the Nation’s taxpayers. Consequently, the receipts
1d outlays of that program are not part of the problem S.J. Res.
 is directed to solving. ‘ :

Specifically, outlays are to be distinguished from “expenditures”
- currently defined. The U.S. Departmient of Commerce’s Govern-
ent Finances defines “expenditure’ as

All amounts of money paid out by a government—net of
recoveries and other correcting transactions—-other than
for retirement of debt, investment in securities, extension
of credit, or as agency transactions. Expenditure includes
“‘only external transactions of a government and excludes
noncash transactions such as the provision of perquisites
or other payments in kind.

While alike in excluding debt and interagency transactions, ex-
nditures does not exclude those outlays reduced by offsetting re-
ipts from the sale of services to the public. For the purposes of
e amendment, it is intended that these offset outlays not be con-
rued to be a part of “outlays”. In addition, the concept of expend-
ures does not include certain “off-budget” outlay,
exchanges of assets. For the purposes of th ‘ [
tended that all “off-budget outlays” be construed t vt of
utlays”. S -
ike “receipts,” “outlays” is intended to exclude interagency and
tra-agency transactions. -
“. . . except those for repayment of debt principal . . .” is intend-
1o exclude from outlays repurchase and/or retirement of Feder-
_debt. Glossary defines “federal debt” as follows,

There are three bagic tabulations of Federal debt: gross
Federal debt, debt held by the public, and:debt subject to
gtatutory limit.

Gross federal debt

Consists of public debt and agency debt and includes all
ublic and agency debt issues outstanding. “Public debt” is
the portion of the Federal debt incurred when the Treas-
ury or Federal Financing Bank (FFB) borrows funds direct-
ly from the public or another fund account. To avoid
_double counting, FFB borrowing from the Treasury is not

“Appropriations

" An authorization by an act of Congress that permits
* Federal agencies to incur obligations and to make pay-
" ments out of the Treasury for specified purposes. An ap-
propriation usually follows enactment of authorizing legis-
lation. An appropriation act is the most common means of
providing budget authority, but in some cases the authoriz-
ing legislation itself provides the budget authority. Appro-
priations do not represent cash actually set aside in the
Treasury for purposes specified in the appropriation act;
they represent limitations of amounts which agencies may
obligate during the period of time specified in the respec-
tive appropriations act. Several types of appropriations are
" not counted as budget authority, since they do not provide
~ authority to incur additional obligations. Examples of
these include: _

' Appropriations to liquidate contract authority—con-
gressional action to provide funds to pay obligations
incurred against contract authority;

Appropriations to reduce outstanding debt—congres-
“ gional action to provide funds for debt retirement; and,
Appropriations for refunds of receipts.

Authority to borrow

Also called borrowing authority or authority to spend
debt receipts. Statutory authority that permits a Federal
agency to incur obligations and to make payments for
specified purposes out of berrowed monies.

1% 46

Contract authority

Statutory authority that permits obligations to be in-
curred in advance of appropriations or in anticipation of
receipts to be credited to a revolving fupd or other ac-
count. (By definition, contract authority is unfunded and
must subsequently be funded by an appropriation to liqui-
date obligations incurred under the contract authority, or
by the collection and use of receipts.)

Glossary defined “off-budget Federal entities” as:

Certain federally owned and controlled entities whose
transactions (e.g., budget authority or outlays) have been
excluded from budget totals under provisions of law. The
fiscal activities of these entities, therefore, are not reflect-
ed in either budget authority or budget outlay totals. How-
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i ed in public debt. (The Treasury borrowing required
tgcg)ll;gain thg money to lend the FFB is already part of the
pu‘l‘)}%l;e%ﬁg&)clebt” is that portion of the Federal Debt 1}111—
curred when a Federal agency, other than Treasury or t 1;e
Federal Financing Bank (FFB), is a}uthonzed by 1avg -to
borrow funds directly from the public or another funf or
account. To avoid double counting, agency borrowing ron11;
Treasury or the FFB and Federal fund advances to trus
funds are not included in the Fede}'al debt. (The Treas(;n&y
or FFB borrowing required to obtain ﬁhe money to lend to
the agency is already part of the public debt.

Debt held by the public

f the gross Federal debt held by j:‘he pgl:,)’hc. (The
Feljlzf‘gloReservge System is included in the “public fog tl}lsl;
purpose.) Debt held by government trust funds (e.g;, %(‘:13
Security Trust Fund), revolving funds, and off-budget Fed-
eral entities is excluded from debt held by the public.

Debt subject to statutory limit

i 1917, as
defined by the Second Liberty Bond Act of 1‘9 ,
an?esndgdl,nit cuyrrently includes virtually all public debtci
However, only a small portion of agency debt is include
in this tabulation of Federal debt.

e " » and
«principal” is intended to be distinguished from “interest” an
refgg’iolgl capital sum due as a debt. _Spgec1ﬁca1}y egclude% hfrgﬁré

principal is any interest accrued or paid in conjunction Wi
delzzscgﬁ%xa?g?éipts, there is no intention to exclude from outlagz
those benefit payments arising from social insurance prol%ra{)ns.eﬁt
noted, receipts into such programs do not create andft eb1 enbli-
payments attendant there(aito dlodn(t)ﬁc eZtlmgulsS};{o%efiraﬁesgais 6131 (()) b
ion—in contrast to Federal debt. Also, a , e
%:r?t?gn éo exclude from outlays those disbursements arlﬁlng fg’gé:ll
accounts payable unless the associated out}ays alrea(%)y tav(tle been
accrued. To treat accounts Igﬁyabtle otherwigse would be to ao
utlays attendant thereto. )
coiggﬁlslefoci' wh}irch the Federal Government guarantees in Whoflen(()it
in part the repayment of principal and/or interest 1mpolse no cume
ing obligation on the Treasury unless and until such oartls Obli—
into default and the Treasury must discharge and guaran ete1 0 i
gation. Such a discharge is intended to be construeéi as an vgl‘llicﬁythe
the fiscal year of discharge, not 1n the fls_cal year during ; b he
loan was guaranteed. Such a discharge is not ‘1ntendedd gt e cg )
strued as a repayment of debt principal; unlike the de repiyt
ments to be excluded, such gifgchgrges do not involve a prior recelp
rrowed funds.
by“t'h'e .T::t?zslu;Zt(lﬁ;O. .. is intended to be construed as ’the sum-
mation or total of all outlays, exclusive of debt repaym
tain other classes of outlays, for which the Con
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... receipts . . .7 ‘... borrowing:. .. . outlays . ..
d.“ ... repayment of debt principal ... .” are terms defined by

0 be defined by statute and; as such, have no constitutional
tanding apart from these statutory definitions. The intentions of
- Committee with respect to current concepts have been set forth
ove. At the same time, the Committee is sensitive to the likeli-
od ‘that such concepts will undergo modification through time.
ovided such modifications are not designed to subvert the restric-
ng on the Congress imposed by the amendment, but rather are
gigned to further those purposes, there is no intention that the
anings given here be immutable through time.
An adoption of some new concept, definition, or computational
thod ‘need only be ‘accompanied by a transition period during
ich the measures of receipts and outlays are derived under both
e old and the next concept, definition, or computational proce-
res. :
For example, the Committee believes that. Congressional budget-
r decisions with respect to loan guarantees might be enhanced by
luding in outlays the present value of such obligations in the
cal year of obligation, rather than in the fiscal year of discharge.
ould a consensus emerge with respect, first, to an acceptable
thod of computing their present value and, second, to the desir-
ility of their inclusion in current year outlays, the Committee
uld believe that such inclusion would constitute a furthering of
e purposes of the amendment.
Similarly, should the Congress come to conclude that budgeting
d accounting operations of the Federal Government were better
nducted on an accrual basis, continuing compliance with the
1iendment would not necessarily be.subverted by such a change;
ther compliance might be enhanced.
With respect to the exclusion from receipts and outlays of those
nsactions involving “proprietary sales to the public’; the consen-
s.of the Committee is that such transactions represent voluntary
ationships between the government and the people.: As such,
ere is a presumption that these relationships reflect the individ-
's own determination that purchases of Federal goods and serv-
5. offer to him a preferred alternative.
The Committee is cognizant of the possibility that such an exclu-
n is an invitation to the Congress to subvert the intentions of
e amendment through the establishment of exclusive franchise
tities under Federal charter. Operating without the discipline of
mpetition, such entities would have implicit taxing powers with
h to fund programs which, absent the amendment, would have
organized within the Federal Government and would have
subject to the normal budgetary procedures of the Congress.
the clear intention of the Committee that such subterfuges be
trued as violations of the amendment.
Committee also believes and intends that the creation of in-
ndent entities with explicit taxing powers would be an uncon-
itional delegation of current Congressional authority. It would
well, at variance with the intentions of the amendment.

b2 N 3 IT)
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X1 IMPLEMENTATION OF §.J. RES. 225

i conventional approaches to the budget in recent years have
beziln(ljﬁlable to prevengrz)a dangerous increase In the deficit, uncSc>13~
ventional approaches to the budget must be considered, and 5.J.
Res. 225 is the best of the available alternatives. .

The balanced budget amendment will create changes 1n t1 e
budget process, for which new sglutlor}s must be found. It is a S(;'
likely that the problems we envision prior to the implementation o
the amendment are just a few of the issues that will develop ov%r
time. Because the amendment is a new approach to a difficult prob-
lem, the solutions proposed here should certainly be seen, not ellls
definitive statements, but as steps in an evolutionary process. St% R
the principles outlined here are cer.talnly. an expression of our 1in-
tentions for what the amendment will achieve.

Off-budget spending 1 L t
ne concern is whether this amendment will create pressure o
cir(c):ufnvent the normal budget process, by creating ‘off-budget
ies of expenditures.. ; LG
CaiI;?g;%I;neS categgries of federal spending were not included in ‘out%
lays” as defined under this amendment, then the advocates o
every category of spending would be tempted to have their pet prlo~
grams excluded from the constraints of the amendment. Not orcl1 y
would this circumvent the intent of the amendment, it c0u1dh f—
stroy the federal budget process as a comprehenswe approach to
government spending, receipts and bgr{}gwmg. We would have re-
d our fiscal controls, not increase em. '
dul(;‘?)r (t?hat reason it is the intent of the committee that all fgaderalf
spending and taxing programs be included under the constraints o
the amendment. The recourse of taking programs off the budgeé;
should not be available as a way to avoid these constraints, and
using a comprehensive measure of all governmental receipts an
outlays eliminates that recourse. What concerns the cox.'lrmmttee-il is
the total amount of new federal debt, regardless of whqtherf’cf ?:lt
debt is generate by Treasury borrowing or by the borrowing of fed-

eral agencies.

Uncertain economic predictions

+ concern is that outlays and receipts may be as hard to
précfigﬁh:s they have been to con}‘;rol. Yet this amendment 1z‘equ1re]§l
that we make extremely ac%urat?e predictions for these items eac

ear. How can this be done? .

ﬁsg‘&illl‘s%’, it is important to recognize that we face this problem al-
ready. Congress does not appropriate outlays; Congress appro;t)flxw
ates obligational authority. If the authority appropriated at the
start of the year turns out to be different than actual outlays, the
Congress must respond. That is no different in principle than the
problems that will arise under the balanced budget amendment.
Second, the intrinsic unpred
means that actual budgetary totals are arrived .
first, through a process of forecasting at the st

teps

ictability of both rgceiptwsyandy utlays.
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ent constraints on errors in the budget process, and make adjust-
ients during the year more difficult, By doing this, it will make
1e Congress pay much closer attention to the accuracy of forecasts
nd think more carefully at the start of the year about its budget-
ry choices. ' ;

Therefore, the amendment will force greater reliance on the ac-
uracy of forecasts of actual receipts and outlays under alternative
dgeted levels of taxing and obligational authority. Since reve-
s and outlays are clgsely tied to economic activity, and since
conomic activity is the most difficult element to predict in the
udget process, most of the uncertainty arises in the issue of pre-
ting economic activity,

number of organizations publish prédictions on national eco-
omic activity and the forecasts differ widely. Unfortunately, these
redictions are frequently bent to fit a political agenda rather than
itted to a consistent economic pattern. The most consistently accu-
e predictions from a public sector agency have been those of the
ongressional Budget Office. It would be wise, therefore, to rely on
BO’s proven and reliable forecasts for creating future budgets.
rthermore, CBO’s explicitly nonbiased nature, and the biparti-
vigor of the advocacy process in its chief client, the Congress,
L help to ensure the impartiality of future forecasts.

third concern is the possibility that during the course of the
al year, outlays may exceed budgeted obligational authority or
ual receipts may be less than anticipated receipts.
t is not.possible to control either outlays or receipts very exact-
QOutlays are unpredictable because events triggering entitlement
ments occur unpredictably. In addition, outlays are hard to con-
because once authorized, obligations may be incurred which
annot be predicted and the payment rate on those obligations may
different than Congress anticipated during the budget process.
eceipts are even harder to predict accurately. Federal revenues
‘closely tied to the level of economic activity, If the economy be-
les differently than anticipated, receipts will be different as
ne possible way to control this problem is through Presidential
ion. The Congress granted the President the powers of recission
deferral under the Budget and Impoundment Control Act of
4. Under this amendment, the President would be able to exer-
that authority to ensure that actual total outlays not exceed
ual total receipts. There are several constitutional questions sur-
nding the actual implementation of the 1974 Act and this is not
place to resolve the many difficulties; however, this legislation
nains an important key to resolving many possible problems
h implementing a balanced budget amendment.
us, while unforseen deficits will coincide with unpredictable
mic activity, the Congress has already created a fine remedy
anting a certain degree of fiscal control to the President. The
ecutive must become sensitive in using this new power,
~ ill. be a welcome component in control-
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ver granted to it by the Constitution. See Marbury v. Madison, 1
Congressional enforcement inch 137 (1803). ;,

Although the Committee has deleted language contained in pre- he Committee expects the Congress and the President to carry
vious versions of the proposed amendment expressly imposing upon heir responsibilities under the proposed amendment through
the Congress the responsibility to “enforce and implement this arti- h (a) the authorlty‘ presently available to Congress and the
cle by appropriate legislation”, it has done so only because it views sident to affect and influence the fiscal process;-and (b) any new

hority created by Congress under its Article I enforcement au-
rity, and otherwise consistent with the Constitution by which
Congress and the President can affect and influence the fiscal
CESS. ‘
is not the intent of this amendment, then, to establish any new
hority in the President, absent Congressional action, or to imply
-reordering of the separation of powers balance between these
nches of the national government. The amendment, for exam-
~does not invest in the President any new authority to.impound
ropriated funds. It is not mandated that Congress implement
particular enforcement provision; it is expected only that the
gress ensure that there be some effective means by which the
ess and the President may each exercise authority to enforce
amendment.
the absence of such legislation, it is still expected that the
ident will exercise his budget proposing authority, his veto au-
ity, and any other authority presently available to him to
y out the mandate of the proposed amendment. The same
1d be expected of Congress, of course.
hile there may be no sanctions expressly contained in Senate
t Resolution 225 for the violation of any particular provision, it
t first be recognized that Congress and the President are ex-
ed to act in accordance with the Constitution. Both Members of
gress and the President are obligated to take oaths of office
at require compliance with the Constitution. Thus, in suramary,
is the Committee’s view that: (1) the language and the. intent of
nate Joint Resolution 225 are clear; (2) Congress and the Presi-
nt are to abide by this language and intent; and (3) where neces-
, Congress is to enact legislation that will better enable the
ngress and the President to comply with the language and intent
the amendment.
In addition, Senate Joint Resolution 225 is designed to promote
own enforcement through the political processes. By requiring a
ree-fifths vote to approve deficit spending in any fiscal year,
nate Joint Resolution 225 is designed to enable the electorate to
tter identify those members of Congress most responsible for
cher levels of spending, taxing, and deficits. To the extent that
amendment succeeds in creating a more useful flow of political
‘mation to the electorate, and this is a major objective of the
ndment, it will be enforced most effectively at the polls every
November.

such a responsibility as implicit in this articlf:. Members of Con-
gress are required by Article VI generally to “support this Consti-
tution” while the President is required by Article ‘II, .sec’t,mn 1,
clause 7, to “‘preserve, protect, and defend the Constitution”, It is
fully expected by the Committee that the Congress _and the Presi-
dent will effect such legislative initiatives, and devise such proce-
dures, as will be necessary to ensure the effective implementation
of the proposed constitutional amendment. .

Conclusion

The implementation of a balanced budget amendment will un-
doubtedly bring changes in the budget process. We have anticipat-
ed the difficulties of off-budget spending and uncertain economic
forecasts. But there will be ¢ountless others that we have not envi-
sioned and solutions must accompany each new problem. We sup-
port this balanced budget amendment because a government that
consistently spends more than it receives is neither serving the
needs of its people nor following a path of growth and success. Any
solutions must therefore take into account the intentions of this
amendment: to eliminate budget deficits and establish responsible
fiscal planning.

XIII. ENFORCEMENT

Generally

While earlier versions of proposed balanced budget amendments
contained language to the effect that, “The Congress _sha’l,l have the
power to enforce this article by appropriate legislation”, this was
not included in the proposed amendment because it was believed to
be unnecessary language. Unlike earlier amendments to the Con-
stitution that contained similar enforcement provisions, eg., the
19th, 23d, 24th, and 26th Amendments, Senate Joint Resolution 225
imposes no limitation upon State actions; it limits only the author-
ity of the national government. Thus, the Committee felt that the
language of the “necessary and proper” clause in Article I, section
8, would clearly effect the same results as an independent enforce-
ment provision in the proposed amendment. Article I, section &,
clause 17, reads as follows:

The Congress shall have the power . .. To make all
laws which shall be necessary and proper for carrying into
execution the foregoing powers and all other powers vested
by this Constitution in the government of the United
States or in any department or officer thereof.

It is anticipated by the Committee that Congress will enact legis:
lation in a timely manner that will establish the proces
which the proposed amendment will be imj

power in this regardwi‘ll be as broad as its pow

ary and proper’ clause to carry into effec

of Federal courts

e question arises, however, about the role of the Federal
ts—particularly the Supreme Court—in enforcing the provi-
 of the amendment. While several witnesses have testified
e the Committee to the effect that explicit provisions ought to
1corporated into the amendment establishing judicial enforce-
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ment, others have testified strongly in support of explicit prohibi-
ions upon such enforcement. o
tloThe Izlornmittee has chosen to say nothing in the amendment
itgelf about this issue. By addressing it in this manner, the C?m-
mittee believes that it has established the correct balance in 1;e us-
ing to establish constitutional sanction for the Federal courts ohl'IlP
volve themselves in fundamental macroeconomic guesj;mns, while
not undermining their equally _fundamental obligation to3 say
what the law is”. Marbury v. Madison, 1 Cranch 131, 177 (}80 ). ;
While there are a number of Members of this Committee w! (i
are seriously concerned about the diminished practice of JU%I(%I}?.
self-restraint in recent years, it is neverthel_ess ‘the view of the
Committee that traditional judicial and constn.;utlonal conceptlortl_s
of justiciability, and standing, as well as the idea of yvhat con}s; i-
tutes a “political question” best reserved to non-judicial branches
of the government, suffice to ensure that the courts will not in-
volve themselves, as a normal matter, In reviewing the operations
of the budget process. This, certainly, is the clear intent and expec-
i f this Committee. S
ta%co?s (ihe view of the Committee that the role of the Federal Juqﬁ
ciary in reviewing compliance with the proposed ame_nd;nfnit wi
be sharply limited—by both the Constitution and past Judmwff prac-
tices—for the following reasons: (a) there would_onl.y.rarely, i e;rlexi,
be “standing” in any individual or group of individuals to f ad-
lenge alleged breaches of the amendment; (b) even if such “s gné
ing” were conferred, the courts would no;ma’l’ly treat issues yalzf
under the amendment as “political questions” to be decided in the
discretion of other branches of government; and (3) it 1s quest1§}111—
able that the courts would find most issues arising under t g
amendment to be “justiciable” in the sense of present1ng_the111<11nf
of “case” to which the judicial power attaches under Article 0
nstitution. e
th%}(fg doctrine of standing is generally rgga}}‘ded as constltu‘glonallllly
mandated by the “cases and controversies” clauses of Artlclek_ .
The “gist of the question of standing” is whether the party seeking
relief has, i i
d such a personal stake in the outcome of the contro-
32123; as to assﬁre that concrete adverseness which sharp-
ens the presentation of issues upon which the court s?
largely depends for illuminations of difficult constitutional
questions. Baker v. Carr, 369 U.8. 186, 204 (1962).

The personal stake or personal injury”in fact must be direct and
specific, not a “generalized grievance
“plainly undifferentiated and common

him apart from the man on the street”. Richardson, supra, at 194.

he proposed amendment, a party would have to demon- ;
et o differentiated or uncommon injury as a
result of Congressional violation of its congtit%txonal %gtges to bal-

strate that he suffered a
ance its budg levels.

t spending or taxin
Under most ) ‘

his w

whose impact would be
to all memberr? cl)g 9tl§8 :

ic”. ited States v. Richardson, 4}8 US 166, 177, ~80 ¢
%)1%1’)71115 “AUgllafntiff t;clnust allege some particularized injury that sets
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ment would normally arise from a violation of aggregate statement
levels and no individual spending or revenue measure is likely to
be solely responsible for that violation. In other words, even if Con-
gress exceeded the statement limits in some respect, it would still
be unlikely that the courts would or could look beyond the viola-
tion to examine which particular spending or revenue measures
caused those results. This would normally preclude the showing of
differentiated injury to some party.
Federal courts increasingly have been facing the question of
standing in the context of suits brought by Members of Congress.
While the Supreme Court has yet to consider the issue on its
merits, the trend in lower court decisions has been to treat the leg-
islator in a manner similar to any other citizen. As the District of
Columbia Circuit Court has observed, the legislator-litigant “re-
ceives no special consideration in the standing inquiry”’, Reuss v.
Balles, 584 F. 2d 461, 466 (1978). He is still obligated to demon-
strate a particularized injury before standing will attach.
- What constitutes such an injury still remzains highly unclear.
Most of the cases that have been considered by the courts have in-
volved instances in which executive branch actions have resulted
in alleged injuries to the plaintiff. See, e.g., Kennedy v. Sampson,
364 F. Supp. 1075, 1078 (D.C.D.C. 1974); Mitchell v. Laird, 488 F. 2d
611 (D.C. Cir. 1973). Recent district court decisions throw serious
doubt on the ability of Members of Congress to sue on the basis of
allegedly wrongful actions taken by Congress itself. In McClure v.
Carter, 513 F. Supp. 265 (Dist. Ct. Idaho 1981), affd by order, sub
nom, McClure v. Reagan, 454 U.8. 1025 (1981}, the Court held that
a Congressional plaintiff lacked standing to challenge the appoint-
ment of a Federal judge in violation of the ineligibility clause of
the Constitution (Article I, section 6, clause 2). In explaining its de-
sion, the Court. stated,

Senator McClure had the opportunity to persuade his
colleagues to vote against the confirmation and, in the con-
scientious performance of his duties, did just that. That he
and like-minded Senators did not prevail in the Senate
does not mean that the effectiveness of Senator McClure’s
vote was impaired. It means merely that he was on the
losing side. . . . Under the Constitution, it was the duty of
Congress itself, in the first instance, to determine Judge
Mikva’s qualifications both on the merits and on the issue
of whether he was constitutionally eligible to serve as a
 judge. Pg. 270.

This concept of Congressional standing was clouded somewhat by
iegle v. Federal Open Market Committee, 656 F.2d 873 (D.C. Cir.
81), which invented a two-step analysis for handling legislator
s. The court held that separation of powers or political question
cerns should not enter into the determination of legislator-
ntiff standing. But if, after standing had been properly alleged,
_court believed that the “congressional plaintiff could obtain
stantial relief from his fellow legislators through the enact-
repeal, or amendment of a statute, {the] court should exer-
5 equitable discretion to dismiss the legislator’s action.” Id. at

st , the co i , “would ¢ th
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cases which represent the most obvious intru-
into the legislative arena: challenges concern-
Jing inaction regarding legislation.” 1d.
Whether or not this new test will stand the test of time—and Su-
yreme Court review—remains to be seen.
 Since most breaches of the proposed amendment would normally
‘result not from the failure of the executive branch to take appro-
priate actions, but from the failure of a majority of Congress itself
_to abide by the provisions of the amendment or to establish appro-
priate compliance procedures, either the traditional approach to
Congressional standing or the exercise of the more recently fash-
ioned “equitable discretion” should work equally well in prevent-
_ ing individual or small groups of Members of Congress from obtain-
ing inappropriate judicial remedies.
Where the alleged violation occurs on the part of the executive
branch, the diminution in Congressional influence, i.e., influence
- ‘on the part of Congress as a whole, must amount to a disenfran-
chisement, a complete nullification or withdrawal of a voting op-
portunity, and the Congressional plaintiff must point to a clear
standard in the Constitution or in statutes by which disenfran-
chisement can be shown. Goldwater v. Carter, 617 F. 2d. 697, 702
(D.C. Cir. 1979). It is insufficient that an individual legislator’s in-
fluence be merely diminished so long as recourse to the legislative
process remains.
" TLike suits brought by citizens and congressmen, taxpayer suits
would find Article II's standing requirements to pose almost insur-
mountable barriers. The recent Supreme Court case of Valley Forge
Christian College v. Americans United, Inc., 454 U.S. 464 (1982),
clarifies the enormous obstacles to a taxpayer in attempting to en-
force the Amendment in court. The Court dismissed as injusticiable
this taxpayer’s claim that a federal donation of property to a paro-
chial school violated the First Amendment. The Court reasoned
that the taxpayers had failed to satisfy the standing tests estab-
lished by Flast v. Cohen, 392 U.S. 83 (1968). This result would be
likely in any case brought by a taxpayer to enforce the Amend-
ment because, as stated earlier, the Court would rarely, if ever, be
able to conclusively find, given the multitude of contributing enact-
ments and economic factors whenever the Amendment’s limits
come to be exceeded, that any particular “challenged enactment
exceeds specific constitutional limitations.” 1d. at 102-103. Even if
this were possible, however, the taxpayer would have to prove, in
addition to the Flast requirements, an actual personal injury suf-
fered by himself as a consequence of the alleged constitutional
breach. See Valley Forge, supra at 485. In Valley Forge, the Court
could find no injury to the plaintiffs, “economic or otherwise,” in
the taxpayer’s assertion that the Constitution had been breached
by the actions in question. Since it would be difficult, if not impos-
sible, to identify any specific congressional act as a breach of the
Amendment, it would be even more difficult to show that that par-
ticular act also caused a personal injury in fact to the plaintiff.

fi'kéfrain from hearing
_sion by the judiciary
s congressional action or

Valley Forge has raised the already lofty standing barriers to likely

suits to judicially enforce this Amendment. e
Even if these barriers were overcome, and standing were
ferred upon some litigant, the “‘political quest) e

con-
4
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still pose a formidable. obstacle:-to a ¢ i i

g > ¢ , ourt taking cognizance of
issues arising under the proposed amend

doctrine has described it in tgese terms: ment s obsexver of the

Political questions, are ones committed to oth j
dicial organs of government, not in terms exclﬁﬁig};a?u.zil;-
cial control, but with respect to issues so distinctly politi-
cal in character that the courts regard it as improper to
seck to exercise control, although in the exercise of the ju-
risdiction conferred upon it by the Constitution, the
United States Supreme Court may feel called upon to de-
termine issues equally as delicate as those which it avoids
Dodd, Judicially Non-Enforceable Provisions of Constitu-

ﬁgr?z).i,) 79 University of Pennsylvania Law Review 54, 85

A “political question” has been described i i
0. . ) as ‘one in
courts “forego their unique and  paramount function gf"h;;}éi::i};?
gewevy o;' constitutionality.” Henkin, Is: There a Political Question
L octrine?, 85 Yale Law Journal 579, 599 (1976). The test formulated
y the S,l’lpreme Court in determining the existence of a ‘political
question’ has been articulated as follows:

Prominent on the surface of any case held to i
political question is found to be y1:extually demﬁ‘;ﬁﬁli
constitutional commitment of the issue to a coordinate po-
litical department; or a lack of judicially discoverable and
manageable standards for resolving it; or the impossibility
of deciding without an initial policy determination of a
k;nd clearl;y for non-judicial discretion; or the impossibility
of a court’s undertaking independent resolution without
expressing lack of respect due coordinate branches of gov-
ernment; or an unusual need for unquestioning adherence
to a political decision already made; or the potentiality of
emba}‘rassment from multifarious departments on one
question. Baker v. Carr, 369 U.S. 186 (1962).

It is the Committee’s view that the clear constituti i
stituti -
ment to Congress to control Federal spending (Articleo?a;ecc(‘zgrﬁl%
and 9) is s_ufflc}en'g to ensure that the courts will exercise maxi-
mu(in caution in interfering with Congressional determinations
un1 er the proposed amendment. It is evident that the process of de-
veh oping a budget involves precisely the kinds of determinations for
which legislatures are most capable and courts least capable. The
; ,needdto respond to public sentiment, the need to negotiate t}ie de-
znan sk of various and competing spending interests, and the need
_ to make difficult policy determinations about public spending and
: yeivepue priorities are clearly factors that mitigate in behalf of leg-
gl at1ye~branch,_ rather than judical-branch, determinations. Fur-
~ §r, it is quegt.lor}?ble that there are adequate standards for"‘judi-
tﬁ manageability” of the class of cases most likely to arise under
! e proposed amendment. Any examination of aggregate spending
axing, and deficit figures produced by Congress would run u;;
against the problem of uncovering “differentiated” injury to some
ngity, while any deeper, more probing analysis, necessitating judi-
cial inquiry to the process by which such numbers were pro-
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‘duced, almost certainly would involve the courts in matters beyond
their expertise—matters the determination for which are placed
clearly within a coordinate branch of government. .

~ The Committee also doubts that much litigation arising under
‘the proposed amendment would be “justiciable” in the sense that
appropriate relief could be fashioned by the courts. In describing
the components of a “case or controversy”’, the Supreme Court has
noted that there must be,

a real and substantial controversy admitting of specific
relief through a decree of a conclusive character. Aetna
Life Insurance Co. v. Haworth, 300 U.S. 227, 240 (1937).

In other words, the courts must inquire “whether or not the
~  claim presented and the relief sought are of the type which admit
judicial resolution”. Powell v. McCormack, 395 U.S. 486 (1969).
Y f It is difficult to conceive of workable and enforceable judicial de-
‘crees or orders being issued with respect to controversies under
Senate Joint Resolution 5 that would not involve the judicial
branch in matters of budget policy that are clearly within the pri-
. mary authority of either the legislative or executive branches of
| the ‘national government. It is doubtful that the courts would
relish, or that Congress would permit, the Federal Judiciary to
|\ issue the kinds of orders and decrees, and maintain the kind of
continuing oversight to ensure the effectiveness of such orders and
decrees, that would be necessary in matters of budget gvgl
! order to ensure compliance with the proposed amendment.# /=
Because balanced budget requirements in State constitutions
vary widely, it is difficult to draw any final conclusion from the ex-
perience of state courts with lawsuits requesting judicial enforce-
ment. The infrequent decisions indicate, however, the reluctance of
the state courts to become involved in decisions inappropriate for
judicial decisionmaking. In New York, for instance, the court of ap-
peals refused to review legislative enactments for conformity with
the constitutional balanced budget mandate. Wein v. Carey, 362
N.E. 2d 587 (1977). In Maryland, the state’s highest court declared
moot a case challenging legislative actions as inconsistent with the
balanced budget requirement because the fiscal year had expired
before the case reached final resolution. This court refused to
invoke the state’s exception to mootness for issues of public impor-
tance. Bishop v. Governor, 380 A. 2d 220 (1977). The New Jprsey Su-
preme Court admitted that it lacks power to order or enjoin the ap-
propriation of funds to enforce the balanced budget rule, but did
retain the option of offering advisory opinions on legislative
action—an option barred in the federal courts by Article JH.
Camden v. Byrne, 411 A. 2d 462 (1980). These few cases are indica-
tive of the difficulties experienced by courts in attempting to ad-
minister any remedy for a legislative function—allocation of
funds—committed generally by state constitutions to other
branches of government. Thus, these cases reinforce tht_a Commit~
tee’s understanding and intent that this Amendment will be self-
enforcing. S
In summary then, while the Committee has chosen consciously
not to prohibit judicial review altogether of ‘“cases o rove
sies” arising in the context of the propose
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visions ought to be subject to external check—it nevertheless is ex
pected that the amendment will be largely self-enforcing and self-
monitoring. First, Congress and the President each are expected to
establish appropriate procedures for complying with the amend-
ment and ensuring the existence of reviewable procedures to meet
the requirements of the amendment. Second, Congress and the
President each are expected to monitor the actions of the other
branch and, to the limits of their authority, enforce the provisions
of the amendment against that branch; and, finally, the public is
expected, and will be in an enhanced position, to monitor the ac-
tions of both of these branches of government and, where they fail
short of complying with the provisions of the amendment;, to en-
force it through electoral means. Only as a final resort, and only
under the most compelling circumstances (as, for example, when
the practices of either the Congress or the Executive undermine
the ability of the amendment to be self-enforcing), is there antici-
pated to be a significant role for the judicial branch. This judicial
branch role would arise, if at all, to ensure that the reviewable pro-
cedures implementing the amendment are not subverted beyond
the ability of the other branch or the people to redress.

belief that the most serious and unambiguous violations of its pro—*

XIV. STATE EXPERIENCE

In contrast to past Federal fiscal policies, continued deficit spend-
ing by the State has been a rarity. Perennially, more States incur
general surpluses than incur general deficits. The vast majority of
the States are prohibited, by constitution, from spending more than
available revenues. A growing number of States, in addition, have
imposed constitutional restrictions upon their own ability to spend
or tax in excess of prescribed levels.

In comparing Federal and State fiscal policies, there are widely
varying budgeting, accounting, and reporting practices. Also, by
virtue of its access to the monetary printing press, there are differ-
ent fiscal options available to the Federal government than are
available to State governments. In addition, there are different
functions to be served by the fiscal policies of the Federal govern-
~ment than by those of the States. Despite an appreciation of these
differences, the Committee believes that the ability of the States to
operate within their constitutional constraints has been instruc-
tive. Such constraints have proven to be workable and have not in-
_ hibited significantly the ability of State governments to perform
- their most widely accepted functions. Because it has been required,
 State legislatures have learned to operate effectively within the ex-
‘ternal limitation of their constitutions, many of whiclx are signifi-
antly more restrictive than S.J. Res. 225,

By the end of 1984, 44 States had constitutional provisions limit-
ng their ability to incur budget deficits. An additional eight States
had enacted statutory constraints to this effect. These limitations

all into a number of broad categories. Some would constrain the
Governor by requiring the submission of a balanced budget. For ex-
ample, California’s Constitution reads in part as follows,

Within the first 10 days of each calendar year, the Gov-
ernor shall submit to the legislature, with an explanatory
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message, a budget for the ensuing fiscal year containing ‘
itemized statements for recommended state expenditures TABLE 8 —BALANCED BUDGET REQUIREMENTS
and estimated state revenues. If recommended expendi- ot vt
e 1 Sl ) o1

tures exceed estimated revenue, he shall recommend the

sources from which the additional revenues should be pro- w (. o @ @)

vided: (Article 4, section 12a.) . S May Carey Over. . State Seace
. . Cpoints) (1) (33 | onty e roteitay L fiamiett o Canner Canna
In addition, the California Constitution requires that proposals to . o Subit  has to Pass be Corvectad 5 beriote sbertore | bepres of
incur state debt be submitted to the electorate for approval. suates Staustory attonal] Thaager . buimec  museebar | bt g Mt | striopency scute
Other States would impose direct constitutional limitations upon T o — - :
the State legislature. For example, Louisiana’s Constitution reads Matne X . : ’ ’ s e
as follows, bR I | . i
Total appropriations by the legislature for any fiscal Hifeas e tedstimnt e i o
year shall not exceed anticipated state revenues for that sy tand x ¢ ¢ ¢ o o
fiscal year. (Article VII, section 10(b).) :v”k" . 5 ¢ : ¢ i
Other States would combine restrictions upon the Governor and e ¥ - < e :
the State legislature. For example, Maryland’s Constitution reads Kt chigen 4 .
as follows, T : X -
The budget and the budget bill as submitted by the Gov- o i
ernor to the General Assembly shall have a figure for the ‘ Misnowet ! X
total of all proposed appropriations and a figure for the Rorin Dakota b
total of all estimated revenues available to pay the appro- T T —— X
priations, and the figure for total estimated revenues. Nei- Asvansas x .
ther the Governor in submitting an amendment or suppie- , Coorpen § X ;
mernt. to. the budget bill nor the General Assembly in ' L * X ; & s 0
amending the budget bill shall thereby cause the figure for Rorin Carotin X x s s
total estimated revenues, including any revisions, and in Tormenoe ¥ X s ¢ 10
" the budget bill as enacted the figure for total estimated vost Vieggoia x s.c i s
revenues shall always equal or exceed the figure for total e ¥ cc =
appropriations. (Article III, section 52(5a).) orratam” X ¢ Eg
Texas
Finally, some States would allow the contraction of extremely Focky HoneTy z : - *
small amounts of debt which, in practice, effectively prohibits the daato x . c i
use of such debt to finance significant expenditure items. For ex- pon x X ) S.c 10
ample, Iowa’s Constitution reads, LT - . - . :
The State may contract debts to supply casual deficits or IR H ’ c :
failures in revenues or to meet expenses not otherwise pro- Aasks x x s ¢ > :
vided; but the contingent . . . shall never exceed the sum : > i © '
of two hundred and fifty thousand dollars. (Article VII, e R ey o S Tnebeite, et ot sty irent Gectors, ans Uncecsons an

SeCtiOl‘l 2.) #Spe aotes o0 next pages
Table B summarizes existing constitutional and statutory restric-
tions upon State deficits.

U.5. Adviadry Commisaton on Intecgovernmental Relattona
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TABLE 8.—BALANCED-BUDGET REQUIREMENTS
(Continued)

NOTE: -The following states have ‘a balanced budget telating to constltutional debt l{mitatioris {debt limit
in parentheais): Aleska ($350,000), Arfzona ($350,000), Colocade (5100,000), lows ($250,000), Kentueky
($500,000), Missourt ($100,000}, Nebraska ($100,000), New Jersey ({% of appropriationsa), New Hexice
{$200,000), Ohio ($150,000), Oklahoma ($500,000), South Dakota ($100,000), Texas ($2G0,000), and Utah
€1.5% of taxable property value).

CALEFOANLA: “Article XVI, Sec. !, requires that the legislature ahail not, in any manner, ereate a debt in
exceds of $300,000 without a vote of the peoples This eection has bsen {nterpreted to allow a carry-owver defi-
cit, ‘a6 long as the deficit 18 repatd withfn “a short peried of time."™

CONNECTICUT: 1F revenues are defitfent by 5% due to lower thsa pgajected revénue collections afrer the budger
has bgen passed, che General Assembly rist approve expenditure cute. {Statute 4-85; Subsection C)

DELAWARE: "o appraprtation, supplemental apprpriatfcn or budget act shall ¢ause the aggregate State Gereral
Fund appropristians enacted for any given fiscal year to exceed 98 percent of the estimated State General Fund
revenue for such fiscal year Erom all sources, includt timated ed Funds rematning at the end of
the previous fiscal year.<.” (Comst. Att. VIII, Sec. 6) The sfate provides for this 2 Percent Fund and &
5 perceat Budgat Reserve Accounf o be uged for an unanticipated deftcte. There are no provisfons in the Const~
tutfon that call for specific action LF a projected deficit exceeds 7 parcent af general fund revenues.

INDIANA: ““Ho law shall authorize any debt to be coniracted, on behalf of the state, axcept im the Following
cagas: To meet casual deficits fn the revenue...” (Canst. Arg. 10, Sec, 5)

KENTUCKY: Agencies mist eet aside 2-1/2% of their btudget each year in the avent of a revenue shortfall
(KRS 48.120).

VERMORT: Governor la statitortly required to submit recosmendarion to alleviate deficits From previsue years
in his or her budget requust. There Lls no requirement that the: governor must submit s balanced budgets.

WEST VIRGINIAz “Ho dabt shall be contracted by this state except to weet casusl deficits. in the revenie...”
{Canst. Art. X, Sec.b)

WISCOMSIN: Section 520.004 of Wisconsin statutes requires that ao bil]l may be passed Lf the bill will cause the
General Pund balances at the end of the hleénnfum to be less thaa one perceat of total General Fund appropria~
tlon.

U.S. Adwl on 1 Ralatione

67

In addition, by mid-1985, 10 States had adopted constitutional
limitations upon State expenditures and revenue. An additional 12
States had adopted statutory restrictions to this effect. These limi-
tations are summarized in table 9. =
One recent study concluded that such limitations have had a
“constraining effect on the proclivity of public sector spending at
the State and local level”. Uhlmchuk Constitutionel Tax Limits at
the State Level (1981).
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TABLE 9.—~DESCRIPTION OF STATE TAX AND EXPENDITURE LIMITS

State, Year of Adoptio

Type of Limit, Method of

Approval

ALASKA®
1982
Comatitucional
Expenditure
Legislative
Referendum

#Autqeatic vots for Te-

cousideracion of lisdt
19 set for 1986,

Limit Applies to:

The Limit 183

Provisions
for Waiver:

State appropriations

Appropriations shall
nat exceed $%.5 bil-
iion by wore than

the cumilative per—
centage charge in
population snd in~
flatton sioce 7/1/81.

fund 4f che bill de (1)
approved by the gowernar

Liait may ba exceeded for
capitsl projecta or appro-
priations to the permanent

or 3/h of the legislacture
and (2) spproved by voters

Provisions in the Case of
Transfer of Responsibility

Kone

Treatment of

for Governsent Prograns Surpluses:

Constitutional

Expenditnure

Legislative
Referendum

Appropriations
of atate tax
revanues

exceed 7% of state
personal income,

Appropriations of state
tax vevenues shall not

Requires 2/3 approval of
each -houae of the legis-
lature on specific addi-
tional appropriatian.

Legisisture shall provide
for adjustments to limtt if
court order or legislative
1bility between etate and

federal and state gOvig.

enacrment transfers Teapons—

local governmeats OT between

NG proviston

CALIFORNIA
1979
Conatitutionsl
Expenditure
Citizen
Initiative

Appropriations
of state tax
revenues.

priacions limit shell
not exceed percentage

snd intlation.

Yearly growth in sppro—

increasa in populstion

In the event of an
emergency the approprias”
tion ligit may be ex—
ceeded provided incresae
axpenditures are tompen-

ing years. Alternacivel:
the limit may be changed

18 operative for only
4 years.

sated for by rTeduced ex—
penditures over 3 follew-

by voters but the thange

1) The sppropriations
Himit shall be sltered

1f program regponsi~

d |biiiey is transferred
from one government entity
to anather, from govt. ta
private entity or from

y,] funding through general
revenues to funding
through apecial revenues.
2) The state shall provide

local govt. to provide 2
program.

3) Appropristions reguired
£or purpose of complying
with federal requirements
are not under limit.

the funding when it requixes

Surplus Tevenues shall te
returned by revislon of tax
rates or fee achedules with-
in next two flacal years.

COLORADO
1977
Stptutosy
Expeaditure
Legiplative
Yote

appropristions

State general fund

Yearly growth of state
general fund appropria-
tions ahall mot exceed

of legimlatyre.

Statute may be amended at
any time by majoriey vpte

Hone

General’ fund revebues in e
cess of ‘liafz-and after Te~
rention’of ‘unrestricted

of 6% of revepues shall ke
used Eor. tax relief  capital
construction, higheay ex=
enditures and water project

HAWATT
1978
Conatitutional
Expenditure
Constitetional
Conventien
Referendus

appropriationa

State general Eund

Rate of growth of

for 3 pravious years.

general fund appropri-
ations shall not exceed
average rate of grovth
of state perdonal income

tienzl appropriation.

fequirtes 2/3 approval of
each houee of the legie-
lature on specific addi~

State shall share in

cost bf any new program or
service inerease required
of local governments by the
legislature.

1f ‘state general fund balance
in esch of two succeeding >
years exceeds 5% of general
fund' revenues, legiglature
shall provide for tax refund.

{Continued on next. page)

State, Year of Adoption,
Type of Limlt, Hethod of

The Limit is:

Provisions
for ¥aiver:

Provigtons im the Case of
Transfer of Reapomuibility

Approval Lisdt Applies to:
1DAHG State general fund

Appropristions ghsll

Requires 2/3 approval of

Adjustments to limft

Trestment of

for Covernmsnt Programs Surpluses:

xs:;ntu:ar, appropriations not excead 5-173% of snch house of the lagis~  {shall be made 4f court Wo proviston
Expenddture state personal income. . flature on specific eddi~  jorder or legislative en~
Legislativa tional ation REbmanE
Vora biliry between state and

local governeanta atr -be-

tween federal and state

fovernments,

Lag%”“ Srate tax revenue Tax Tevémie shall not Szatute mgy be swended Hone State ta:
Statutory excs R ‘; ;“Y ties. by wsjoriry of nmxn:ﬁ“:: ;:p:‘;::;
Raverue Y. 78479 E5 of legislature. 1 the Tax Surplua Pund;
. 2 % Tey. P und;
Legislacive 1877 state pors. inc. appropriations from that fund
Yote may be gade for paying £ax re-
aultiplicd by Lxat yrs’s fumdae
_|srate personal income.
HICHIGAN. :
e State reveoue Revenue eghall ‘notexceed [Governsent must first 1) Liait may he adjusted Revenues ‘exceeding liair by
- £y an ecergency, then [if <

Congtitutional P78 spect 7> progran biliey. | 1% or sball be ussd fo
i 78-19 state xev. jthe lagislature must-con~ |is transferred from one tax refunds et in propors -

Citiren Inftistive

1877 atate pers. inc.
msltipiied by the
greater of state gper
apnal incow in prier

grats personal income

yeoars.

calendar yeat of average’

ovar previous.3 caleodar)

enr by 2/3:vote in each
houge:

level of govt,. to ancther.
2} Srate iz profibired
frog reducing cusrent pro=
pattion of losal mecvices
fioanced through state aid.
3} Hounew program shall be
required of ‘local govts. wm-
less cont L5 paid by atate.
&) The proportion of torsl
state -spending paid to all
unity of lowsl goverument as
& group ahall not be reduced)
%10! pragortion for FY 78~

cion. toincoms tax 1iadility.
Excess less than 1% may be
transferved to the Staty'
Budget Stabilizscion Fomdi

HISSQURL
1980
Constitutional
Baverme
Citf{zen Initiative

State revenue

FY_B0-81 atate rev.
1579 etare pers. inc.

wultiplied by the

Bevernye shall not esceed|Govarnor muse first

epecify an then

) Limit may bo adjusted
it 1ty

the legislarurs gk con=
cur by 2/3.vote in each;
houses

of state per
al income {n jrlor cal~
endar yesr or avarege
state peraonsl. incoms
over ‘previcua 3 calen-
dar yeare.

sodsmpaid

18 trsneferred from one

level of ‘gowty to- amothar.

123 Srate is prohibited

.jEron redusing eurrent
‘proportton of locak

gervices finsazed through

“patace sid.

3} 86 vew progranm ahall

be requirad of local

|geveriments’ ualess coat

Revenusps emceeding liedr by 12
or more shall be refunded pro
rata based cn incope taz lis=
bL1ity. Excans less than 1%
shall be tragaferred to the
generst vevenue fund,

srate.

{Coutinned on nAXt page)

general fund yesr end balances
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 TABLE 9—DESCRIPTION O

STATE TAX

AND EXPENDITURE LIMITS

(Continued)

State, Ysar of Adoption,
Type of Limit, Mathed of
Approval

Limit Applies to:

1

Provisions
for Waivary

The Limit is:

Provisions in the Case of
Tranafer of Responsibilicy
for Govermpent Programs

HONTANA,
198)
Statutory
Expenditure
Legislative Vote

State appropriatiqne

Govarnor must declare
an ‘emergency.

State bienniai appro-
pristions ghsll not ex~
ceed astate appropria~
tiong for the preceding
bdennium plus the pro—
duct’ nf preceding bleno~
nial appropriations and
the growth percentage.
'The groweh percentage 1is.
the percentage differ—
ance batwWeen average
state parsonsl fecome
for cha 3 calendar yescs
4iomediately praceding
the next blemnius and u
the pverage mtate per-
sonal income for the 3
calendar years imew
diately preceding the
current biennium.

2/3 wote of each house.

Legislature
wust then approve specific
edditional expenditures by

None

Trestment of

| Surpluses: .. . .. .

No proviaion

HE¥ ADA
1979
Statutary.
Expanditure.
HON-BINDING
Legislative Vote

[Governor's proposed
general fund ax-
penditures

Not applicable’ bucause
nonbloding.

Proposed blemnisl ex—
pemiitures guthorized
for the 197576 bi-
ennium multtplied by
{1 + percentage popu-]
{ lation change. '}
[ eimce 7/3/74 .}
misltdpiiad by

{1 + parcentage in-}

{ flation

Hong

No. provision

0L

NEW JERSEY®
1976
Statutory
Expenditure
Legislative Yote
SExpired 1983

Stste appropriacions

Hust be approved by major:
ty of voters in state
referendun st a genersl
election prior to fiscal
year {n which limit s to
be exceeded,

Fiscal year sppropria-
tions shall not excead

FY state per cap, inc.

prior FY st, per cap.in.

multiplied by appropris-
tions ia priocr FY,.

1~iAdjustuent to Yimit shall
bility is transferred be~
tweéen gtate and local
governments.

be made 1f program responpi-

Ko. provieion

OREGON
1979
Statutory
Expenditure ‘
Legislative Vote

Stare general fund
appropriationa

Statute say be awvended at
any tise by majority of
legislsture.

The rate of growth of
appropriacions in éach
blennjum shall not ex—
ceed. rate of growth of
state personal incomes in
2 preceding cslendar
Xears,

msde 1f program funding is
transferred from general
fund to non-general fund
sources.

Adjugensnt To Iimit shall be

Revenve exceeding ldmic by
2% or more. ghall be used for
tax refunds proporticnal tu
incoge tax I1fadllicy.

BHODE ISLAND:
1977
Sgatutory
Expanditure
HON-BINDING

{Governor ‘s general
fund appropristion
requast

Not applicabln because
nonbinding.

Yearly grawth fn Gov—
ernor's gemeral fund
appropriation requast
shall not exceed 6X.

Nene

No previsien

vegisiasiye Yore,

TABLE 9.—DESCRIPTION OF STATE TAX AND EXPENDITURE LIMITS

State, Year of Adaption,

Type of Limit, Method of

Approval

Limtt applies to:

SOUTH. CAROLENA
1960, 1884
Constitutional
Expenditure

Legislative Referendum|

State appropristiong

Provisfons

The Limie is: for Waiver:

Provisions in the Case of
Traagfer of Resyponsibility

Yearly growth in state
appropristicna shall not
exceed sverage growrh
of personal income-over.
3 preceding ¥rs. or 9,57
of total state peraonal
incoms, whichever 1g
greater. Also the numbet!
of state employees is
1

Limit may be exceeded for
one year by a 2/3s vote of
the legislature if 4t firs
declares e financtal emer—
Aency. Also, every S years
the legislature can review
the composition of the
Iatr,

for Goverriment Prograng

None

t

Treatwent of
| Surpluses: . oo

Excess. revenues may be spent

to match federal programs, for

debt purposes, tax relief, or >
transferred to reverve fund.

tied o state on
TENNESSEE Approprizations: of Grovth 1n state appro- {Spectfic addicional amount State nust share fn cost 1f | No provision
1978 sLate tax revefues pristions. shall not may be approved by majorityiit increases expendlture
Constitutional exceed growth in state |vots of the legislatute, requiresents of local
Experditure

personal income,

Constiutional governments.

Convention
TEXAS Appropriations of Growth of blesnisl Specific: additional’ amount None Hao pzé»tsian

1978 state €8X Trevenues appropriations shall nay baapproved by majority

Constirutional not-excead rate of vote of ‘the’ legislature

Expendfture groweh of state personal{if it first B4UPLE A Tasor

Legislative income lution that an energency =3

Referendum extsr " L
UTAR State appropriations [Growth in agpropria~ Limit may ba ‘exceeded kg L3 bimiy shallibe adfusted Revemie in excess of mir

1979 tions may not sxceed 273 vote of legteiatir LU REE bilicy up- to 2% 6f appropriztions

Starurory 85% of the increase {n }if fisgal evergency iy s transferved between may bekept'in unappropristed

Expenditure state personsl income. |deciared by legldlaruts Liferate and Tocal govrs., state. funds balince;

KEVER IMPLEMENTED and legistarura tollows.

Legislazive Vote

Tequired procedures for
publicizing ity Intent and
holding public hearidg,

jro. the state.

C1fzom sokrces covered under

gr from the federal govt.,

23 Liate shall be decregged
118 fonding source woved

Iimit so sdurces “xampt
frem Mgz, Révenue frow

{zoved o’ nati-exempt

BxepL souTees that ix

WASHINGTON
1979
Statutory
Revenue
Citizen Initiptive

State tax revenue

Growth {n tax revenues
shall not exceed average
rate of growth of state
personal Income over:
preceding 3 years:

Epergency mist be ‘daclared
by 2/3 vore:gf legislasure
then. legislatore most:
dpprove spectfic addttional
appropriations by 3/3 vore;

AR e Yimbr

oresstiiflegislature. fom
iy PSS progvEn reaponsi-

shall come

other excess ravenue ‘shall be
rebated to taxpayers,

Y inie shall b adjusted
Siprogtin responsibility
iz transferred between
Etats and. lncsl govis,

T betieen state and
federal govr,

3V 5tats ust refodutse
oAl go¥tsl for fincreawed

Excess revenue becomes pare

of state tax revenue for next
fiscal year.

Source:

ACIR gtaff compilation from [984 4
budget officers gnd from state tax

and

CIR Srate Piseal Survey of leglolative and executive N

expenditure lieit leglelarion.

bilfty on 1¢al goves,
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XV. PUBLIC ATTITUDES ON A BALANCED BUDGET AMENDMENT

polls have consistently degnonstra\te‘;l_‘E s‘;c‘rongl

lic support for the idea of a balanced b,u get constitutiona
Ie)\;lhbe:fdmellbllt). Polls dating back to the 1930°s have persistently
shown a public sympathetic to the idea of placing permanent 1111;111-'
tations upon the ability of Congress to spend in excess of avai ah_e
revenues. The following is a sampling of some polls taken on this

issue:

Public opinion

TABLE 10—SUPPORT FOR CONSTITUTIONAL AMENDMENT

{in percent]

Favar Qppase upm?mn
ituti i hafanced
“A proposed amendment fo the Constitution would require Congress 1o approve 3

iepderpal budget edch year. Government spending would: have to be fimited fo no more tnan

expected revenues, unless. a three-fifths majority of Cangress voted to spenq more than

expected revenues. Would you favor or oppose this amendment to the Constitution?'": (Asked

only of those persons in the samples who said they had “heard or read about the: proposal

for a constitutional amendment which- would: require the federal government to balance the
national budget each year.”): . )i ;
Jine 1983 n a :
August 1987 » “ ]
MAY 1987 ociniisisiomsmimssissomt st s e 5 b :
September 1981 .. B > :
Aprit 1981 67 i 20

March 1980.. '

“Would you favr or oppose a constitutional amendment that would. require Congress fo ha!ar;gg
the federal budget each year—that is, keep taxes and expenditure in Dalarice?”: ‘o " "
February 1979 ... i 1 g
Sune 1978 . 3 ;

March. 1976
Source:. Gallip Polls based: upon personal interviews with dational samgles. of around 1,500 adults, 1§ years of age and older.
114

Further, as a recent New York Times-CBS Poll has concluded, “a

osed budget-balancing amendment had a remarkably u’r,nfon'n
{);\CIEI of suppgort across the country and demographlcaﬂy.f t;[;hls
seems to be true of each of these polls. Over 65 pgrgent fo oslei
identifying themselves as Democrats, and Republicans, from a
sections of the country, favored such an amendment.

XVI. SOME QUESTIONS CONCERNING SENATE JOINT RESOLUTION 225

1. What procedures does Senate Joint Resolution 225 require for
achieving a balanced budget? "

Joint Resolution 225 does not establish any spectiic proce-
du?‘ggalf? which Congress and the President are to achieve suipt li
budget. The proposed amendment simply states that it gs cons 1f -
tional policy that such a budget be achlevgd (in the a senced Oth
three-fifths vote by Congress) and leaves it to Congress am g
President to establish whatever procedures are l}ecesiary han
proper for doing so. The proposed amendment recognizes t mtbt ere
may be various methods by which a ba}a ed be as-
gured and does not v

ek tp d ec:f; any ap

9. Is there any spending
within Senate Joint Re

The only spending or ta
Resolution 225 is an impl
the President are aware
accompanied by increased le
terrent effect upon increased I

lement '(:Ontained

ent in Senate Joint
hat Congress and
spending must be
may well be a de-

there

of spending. -

3. Are the issues addressed by Senate Joint Resolution 295 suitable for
the Constitution? = =

Yes. The proposed amendment seeks to reestablish constitutional
limitations upon Federal deficit practices that existed in earlier
years through an array of formal and informal constitutional provi-
sions and which have been eroded over the course of recent years.
Specifically, Senate Joint Resolution 225 addresses a serious spend-
ing bias in the present political process because Members of Con-
gress do not have to cast votes in behalf of new taxes in order: to
accommodate new spending programs. Rather than having to cast
such politically disadvantageous. votes,  they may. resort to in-
creased levels of deficit spending. This spending bias has created
severe economic and political difficulties that are fully deserving of
being addressed by the Constitution.,

4. How does Senate Joirt Resolution 225 address this spending bias?

The proposed amendment overcomes this bias by eliminating an
important element in our political system responsible for the bias:
unlimited access to deficit spending. Section 1 would reestablish
the balanced budget as a fiscal norm. Senate Joint Resolution
225~—by doing this, would help restore the traditional linkage be-
tween spending and taxing and ensure that votes to increase spend-
ing would be matched by votes to increase taxes.

5. Shouldn’t Senate Joint Resolution 225 be tried as a statute before
being placed in the Constitution?

Previous ‘efforts to impose fiscal responsibility upon Congress
through statutes have not been successful because they do not ad-
dress the fundamental spending bias within our political system.
Congress, for example, was required under the law to balance its
budget for fiscal year 1981. (P.L. 96-389, section 3) Not only can
statutes always be repealed or ignored by a simple majority vote of
Congress, but they do not address the underlying institutional
defect or bias that makes it difficult for Congress to pursue fiscally
responsible policies. To achieve this, some external constraint upon
Congress is necessary.

6. Will Senate Joint Resolution 225 preclude Congress from being re-
sponsive to economic conditions?

No. While the. proposed amendment establishes a fiscal norm of
‘ ‘these norms can be overcome by qualified ma-
1y higher

there

majorities for overcoming
reason to question wheth-
o respond to changin,
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7. Haven’t economists criticized the notion of a balanced budgt
amendment?

Some have. However, their criticism has been directed largely
toward amendments which mandate balanced budgets *whatever
the .current economic conditions. Senate Joint: Resolution 225
avoids this criticism in two ways. The Congress can adopt a deficit
budget if a qualified majority of each House of Congress deems that
conditions warrant a deficit.

8. Why doesn’t Senate Joint Resolution 225 provide for the retire-
ment of the accumulated Federal debt?

By establishing the norm of a balanced budget and thereby limit-
ing future increases in the size of the national debt, the proposed
amendment will lead to an increasingly less burdensome debt as
the economy continues to grow. Beyond that, nothing in Senate
Joint Resolution 225 prohibits Congress from paying off its present
debt as it chooses. The Committee did not choose, however, to man-
date a surplus budget which would have been necessary in order to
provide for the regular repayment of debt.

9. Will Senate Joint Resolution 225 affect the ability of Congress to
finance war expenditures through deficit spending?

No. (1) section 4 authorizes Congress to deficit spend in the event
of a declaration of war; (2) Congress by a three-fifths vote can
choose to deficit spend for military purposes; and (3) Congress can
always choose to rearrange priorities within its budget limits to
better accommodate military spending. If none of these situations
obtain, it might be difficult to describe a particular situation as in-
volving a national “emergency”.

10. Won’t Senate Joint Resolution 225 prevent a prompt response to
an emergency arising when the Congress is out of session?

No, at least no more so than under the present Constitution. No
admlnlstratlon can expend moneys that the Congress has not ap-
propriated. If, prior to its recess or adjournment, the Congress has
not provided for emergency funding, only a recall of Congress into
session could deal with this situation. This is neither more nor less
true under the amendment.

11. Will Senate Joint Resolution 225 preclude Congress from meet-
“ing the genuine needs of the American people?

. No. The vast majority of the voters have expressed strong inter-
est in reduced levels of overall spendlng and deficits. In any event,
if the fiscal norm established in section 1 is inadequate to meet
these genuine needs, a majority of the membership of each House
- of Congress may vote at any time to set higher spending levels—so
ng as it is also prepared to vote for higher taxes to finance such
nding, or to allow deficit spending by a three-fifths vote.

75

12. Can the Congress avoid the restramts of Senate Joint Resolution
225 by spending “off-budget’?

No. The proposed amendment makes no dlstmctmn between on-
budget and off-budget spending. The term “outlay” is defined in
this report to include both sorts i expendltures

13. Can the Congress avoid the restraznts of Senate Joint Resolution
225 by guaranteeing loans?

Temporarily. Since loan ,guarantees do not represent outlays in
the year in which the loans are guaranteed, the proposed amend-
ment does not preclude the Congress from authorizing such agree-
ments. However, to the extent that a guaranteed loanis defaulted
by ‘the borrower; the outlays will come under the termsof the
amendment in the year of the default.

14. Can the Congress avoid the restraints of Senate Joint Resolution
225 by imposing increased costs upon the private sector through
increased rules and regulations?

Yes. Congressional use of regulation has always been an option
to explicit taxing and spending, and will remain one under Senate
Joint Resolution 225. As Professor James Buchanan has said about
this point however, “to fix the fence in one spot does not ensure
that the cattle will not get out of the pasture at some other place.
But it does mean that the cattle are less likely to get out than
before the fence in the one spot was fixed.”

15. With economic conditions so uncertain, how can Congress esti-
mate its maximum available receipts?

Under the current law, the budgetary process is a continuing one
up until the beginning of each fiscal year. When Congress receives
the annual Presidential budget message in January, it will have
available the first national income growth estimates of the Com-
merce Department. By February and March, the second and third
preliminary estimates will be available. In July, well before the Oc-
tober beginning of the fiscal year, the Commerce Department pub-
lishes its first formal estimates of national income growth: Typical-
1y, these are extremely close to the final growth data available two
years later. It should be noted that the absolute levels of national
income are not an issue in the proposed amendment, only the rate
of growth in the indicator.

16. How is Senate Joint Resolution 225 to be enforced?

The proposed amendment is designed to be enforced primarily
_through the pohtlcal processes. As one witness has observed of the
amendment, ‘it would increase the flow of economic information in
_the political marketplace.” Rather than voters having to wade
through hundreds of votes cast by their Senators and Representa-
ives each year in order to determine their views on spending and
axing, they would be able to analyze only a small number of key
otes. Further, Members of Congress would be more directly ac-
ountable for their decisions since they would neither be able to
ﬂfer the costs of new spending programs—through deficit financ-
regponsibility for imposing these costs—
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urrent Resolution on the
5 that the deficit in fiscal
he Gross National Product
\iid the Congress chooses to
tlays, total federal outlays in
13 percent from the policies of

through automatic tax increases. In addition, two. Under the policies of th
tion 225 attempts to draw a balance so that fe wi Budget—Fiscal Year 1986,
in a position to review the most serious and 18 Vio year 1988 will be about 3 p
ions of the amendment, but not in a positio (GNP). If the amendment ta
to day fiscal decisions better left to Congress and ecutive. Fi balance the budget by reduci
ally, it is expected that Members of Congress themselve 1988 would have to be redu ;
xecutive branch will ‘seek to abide by the text an the spmt of the Congressional budget resolution so as not to exceed revenues.
the supreme law of the land. Such a reduction would resu 1 outlays (including off-budget
i items) of about 19.5 percent of GNP. If, on the other hand, the Con-
XVII. REGULATORY IMPACT STATEMENT gress were to choose to maintain spendmg levels assumed in the

In compliance with paragraph 11(b), rule XXVI of the Standing budget resolution and to eliminate the deficit by raising revenues,
Rules of the Senate, the Committee has concluded that Senate a revenue increase of about 15 percent would be required in 1988.

~ Joint Resolution 225 will have no regulatory impact. The Congress could choose any one of many combinations encom-
passing both revenue increases and outlay reductions totaling 3
XVIIL. CHANGES IN EXISTING LAW percent of GNP.
If you wish further details on this estimate, we will be pleased to
" provide them.
With best wishes,

Sincerely,

In compliance with paragraph 12, rule XXVI of the Standing
Rules of the Senate, Senate Joint Resolution 225 does not change
existing United States Code but instead adds a new amendment to

the United States Constitution. Eric HANUSHEEK

XIX. COST OF THE LEGISLATION (For Rudolph G. Penner, Director).
In accordance with paragraph 11(a), Rule XXVI, Standing Rules XX. CONCLUSION
of the Senate, the Committee offers the following report of the Con-

~ gressional Budget Office: For the foregoing reasons, the Committee on the Judiciary rec-

ommends the enactment of the subject resolution proposing an
U.S. CONGRESS, amendment to the United States Constitution.

ConcrEssioNAL BupgeT OFFICE,
Washington, DC, September 24, 1985.

Hon. StTRoM THURMOND,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

Dear Mr. CrairMaAN: The Congressional Budget Office has re-
viewed a joint resolution proposing an amendment to the Constitu-
tion relating to federal budget procedures, as ordered reported by
~ the Senate Committee on the Judiciary, July 11, 1985.
This resolution proposes an amendment to the Constitution that
. would not allow outlays for any fiscal year to exceed receipts for
that year unless three-fifths of the total membership of both
Houses of the Congress vote in favor of a specific excess of outlays
over receipts. The amendment states that these provisions may be
waived for any fiscal year in which a declaration of war is in effect,
_and that the amendment shall take effect for the second fiscal year
beginning after the article is ratified.
- The budgetary impact of this amendment is very uncertain, be-
cause it depends on when it takes effect and the extent to which
the Congress would exercise the discretion provided by the amend-
ent to approve larger revenue increases and/or budget deficits,
ie earliest the amendment could take effect would be for: fiscal
1988, if it were approved by the 99th Congress and ratlﬁed by
1e requisite number of states by September 30, 1986.
he Congress could choose to eliminate the deficit by reduc,
mg by ncreasmg revenues, or by gome combinal



SUPPLEMENTAL VIEWS OF MR. BIDEN

I voted to report to the Senate this constitutional amendment to
require a balanced budget. ~

I did so because I believe the principle it expresses is right. Its
goal is right. There should not be deficit followed by deficit, year
after year, as we have experienced them recently. We cannot afford
to double our national debt again as we have done in the last 5
years. I believe that a constitutional amendment calling for an end
to deficit spending will have a marked effect upon Congress. Con-
gress ought to act to end deficits without a constitutional mandate
such as this. However, I now believe that such a mandate may be
required to obtain action.

At the same time, I have reservations about the language of this
amendment and the way in which its mandate can be carried out.

The amendment imposes its control on “outlays” which may not
exceed receipts. But Congress does not directly control outlays.
Congress provides spending authority, but the executive branch
creates the outlays as it uses the spending authority. Sometimes it
is years before a specific piece of spending authority translates into
outlays. Although the timing of the creating of outlays is largely
an executive responsiblity, I would not want the adoption of an
amendment like this to be interpreted as granting impoundment
powers to the President as a means of enforcing this amendment.
Congress must still retain its primary responsibility for Federal
fiscal affairs. I want to work with other members of the Commit-
tee, and other interested Senators, to see whether we cannot im-
prove the language of this amendment before it comes up for
Senate action. It must be made clear that this amendment is not
intended to change the basic powers of either Branch.

I am also concerned that Senator Helfin’s amendent to broaden
the power of Congress to appropriate all necessary funds to meet
threats to the national security was not adopted by the Committee.
As I have indicated in earlier debate, I consider the language in
Section 2, which limits waivers to times when a Declaration of War
is in effect, as too restrictive and unrealistic in today’s perilous
times.

Yet a third concern I have with this amendment in its present
form is the practical means that can be found to control the levels
of spending and outlays to assure that the nation will not end the
fiscal year in the red. Our budget will be over $1 trillion before this
amendment to the constitution can be ratified. In estimating, a 1%
error is usually considered minimal. Yet a mere 1% error in budg-
eting would give us a $10 billion deficit, in violation of this amend-
ment. Take 1982, a most difficult economic year, as an example of
what can happen. On the revenue side of the ledger, Congress actu-
ally overestimated revenues by $40 billion. At the same time it un-
derestimated spending by $33 billion. In that same y Presi
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dent overestimated revenues by $33 billion, while underestimating
spending by $33 billion also. Thus both the Congress and the Presi-
dent, who worked together in developing fiscal policy, made serious
errors in estimating. This is a problem which requires further con-
sideration.

Despite my misgivings, it is time to move the process on by re-
porting this amendment. But I will want to consider changes to
this amendment, or receive assurances about ' my concerns 'that I
have not received to date before it comes up for consideration on

the floor.
e Hoor JoserH R. BIipgN, JR.




ADDITIONAL VIEWS OF MR. DENTON

I believe that we face a crisis of confidence among the American
public. Most taxpayers simply do net believe that Congress has the
willpower to cut spending and balance the federal budget. This mis-
trust appears well founded when one reviews the history of statuto-
ry efforts to reform the budget process and restrain spending.

The prudent and responsible management of public funds is a
fundamental requirement of government. T am afraid that statuto-
ry approaches to reasserting that important principle will continue
to fail. Only the enactment of a constitutional amendment will ex-
plicity mandate fiscal responsibility and be enforceable by and on
future Congresses.

In drafting this constitutional amendment, we must not lose
sight of the fundamental responsibility of the federal government,
as stated in the preamble of the Constitution, to “provide for the
common defence.” This is not ‘an option but the transcendental re-
quirement of the government, and we do no service for our country
?r in fulfillment of our obligations as Senators when we ignore that

act.

We in the Congress have too often fallen into the dangerous trap
of viewing “providing for the common defence” as if that require-
ment were only one of several competing requirements of equal pri-
ority. Clearly the common defense is more important than, for ex-
ample, welfare or education assistance or even the size of the na-
tional debt. If our country is not secure, then those other require-
ments are meaningless.

Many of my colleagues prefer to pass a balanced budget constitu-
tional amendment without a specific national security waiver pro-
vision because such a provision, they believe, is too broad and open
to too much interpretation. They say that if our country faces a
genuine, imminent threat to the national security, they are confi-
dent that at least three-fifths of both Houses of Congress would be
willing to authorize a deficit in order to finance the military prepa-
ration necessary to meet that threat.

I sincerely hope that they are correct in their judgment. T too am
fairly confident that at least three-fifths of this body would respond
through whatever means necessary, and without hesitation, to
meet any imminent national security threat. I am also reasonably
confident that that will be the case 5, 10, and 100 years from now.
But I am not absolutely sure.

There are several examples in history which demonstrate that
some votes on issues crucial to our national security have bheen
quite controversial and would not have passed had a three-fifths
majority requirement been in effect. For example, prior to 1936 the
Washington Treaty limited the authorized naval strength of the
United States, Great Britain, and Japan to a 5-5-8 ratio, v
tively. When the naval limitation treaty expired in
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Britain and Japan began building in excess of all prior treaty limi-
tation. H.R. 9218 was introduced to authorize sufficient build-up. of
our naval strength to reach the 5-5-8 ratio.

The report of the House Committee on Naval Affairs on H.R.
9218 stated: “It is essential to have, for our proper national de-
fense, the increase provided in this bill, or else the security of our
Nation is jeopardized. . . . The increase authorized in this bill will
furnish the minimum national defense necessary to attain our na-
tional security and preservé our Republic.” Senator Walsh stated
in support of the bill: “The question which the bill presents, and
the only question; is the question of national security and safety,
and, to that end, the maintenance of an adequate navy.” The bill
passed the Senate on May 3, 1938, by a vote of 56 to 28, two votes
short of a three-fifths majority.

After the outbreak of World War 1I, Congress passed the Neu-
trality Act of 1939, the “Cash and Carry” Act, permitting belliger-
ent nations to purchase war materials in the United States and
transport them abroad in their own vessels with payment only in
cash. This made American industrial power available to our allies.
By the end of 1940 Great Britain could not hope to acquire the nec-
essary dollars to keep on buying the weapons they needed. By the
middle of December; British contracting for United States goods in
this country had virtually ceased. President Roosevelt urged Con-
gress to pass a bill allowing the manufacture and provision of
weapons to nations at war with axis powers so that the flow of nec-
essary weapons to Britain would not be stopped.

In response to the President’s request, Congress passed H.R.
1776, the Lend-Lease Act, which empowered the President to au-
thorize the various heads of government departments and agencies
to manufacture and procure “defense articles” for the government
of any country whose defense the President deemed vital to the de-
fense of the United States and to exchange, lease, lend, or other-
wise dispose of defense articles to such countries.

According to then Secretary of War Stimson, the Lend-Lease Act
was one of the most important legislative achievements of the
entire war. The House of Representatives Committee on Foreign
Affairs concluded in their report on H.R. 1776; “It is the firm opin-
ion of your committee, that taking into consideration existing
world conditions, prompt enactment of H.R. 1776 into law is of the
highest importance to the vital interests of our country—and even
of our civilization.”

The Senate vote on H.R. 1776 was 60 to 31, only 2 votes over a
three-fifths majority. The House vote was 260 to 165, 1 vote short of
a three-fifths majority.

These are examples of how the perception of a threat to our na-
tional security can be very controversial before we are actually en-
- gaged in a military conflict. It underscores the need to preserve as
- much flexibility as possible for Congress to act in the face of a na-
' tional security threat. When we are debating whether a constitu-
. tional amendment might diminish in any way our ability or flexi-
bility to protect the national security, we must make every effort
to ensure that it will not! We cannot gamble with the ability of our
children and of their children to protect the security of this nation.

: S tien b ;
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to predict what types of threat to our national security we may
face many years hence?

Furthermore, a future threat to our national security may not
necessarily be a military threat to our country. It may be a threat
to another country which is vital to our national security, or it
may even be a terrorist threat mounted on such a scale that our
national security is genuinely threatened. We must be careful to
take these possibilities into account when we fashion a balanced
budget amendment.

Finally, let us dispense with any suggestion that it is defense
spending that has caused our current budgetary problems and that
irresponsible defense spending might undermine the proposed
amendment. I point out to my colleagues that the proportion of the
federal budget. that is spent on defense has declined by nearly half
during the past 25 years. When John F. Kennedy was President,
we spent nearly one-half of the Federal budget on defense and
about one-quarter of it on social programs. Now the proportions are
reversed, and we spend more than half of the Federal budget on
social programs and only slightly more than one-quarter on de-
fense.

As. important as a balanced budget is to the well-being of our
nation, we cannot force a balanced budget at the expense of our
ability to protect the national security.

JeErREMIAH DENTON.

ADDITIONAL VIEWS OF MR HEFLIN e

Senate Joint Resolution 225, the constitutional amen ment to
balance the federal budget, reported favorably by the Lommittee
on the Judiciary, is indeed a positive stop toward fiscal responmbﬂ_
ity. Congress must take the initiative to enact and send to the
people a resolution to balance the federal budget. T have supported
such a concept since coming to the United States Senate, and I am
committed to reducing the federal deficit which is crippling this na-
tion’s financial security. I will support passage of this resolution,
but I believe it can be made stronger and more effective.

Senate Joint Resolution 225 requires Congress to adopt a state-
ment prior to the fiscal year in which outlays are not greater than
receipts. Congress may provide for a specific excess of outlays over
receipts by a three-fifths vote of each House of Congress. This lan-
guage ensures a balanced statement at the beginning of a fiscal
year. It does not ensure a balanced budget at the end of a fiscal
year.

In order to make Congress more accountable for the end product
of the budgetary process, there must be some self-enforcing provi-
sion that adds substance to the balanced budget amendment. In the
97th Congress, Senator William Armstrong (BR-CQ), and Senator
David Boren (D-OK.), proposed an enforcement mechanism, which
was adopted by the Senate. The amendment requires a three-fifths
vote to raise the debt limit of the United States after the balanced
budget amendment becomes effective.

If the purpose of the balanced budget amendment is to allow for
a planned deficit only by a three-fifths vote, then requiring a three-
fifths vote to raise the debt limit after a deficit has actually oc-
curred is perfectly consistent,

Under S.J. Res. 225, the initial statement of receipts and outlays
is only a projection. It is an estimate of receipts and cutlays for the
fiscal year. While S.J. Res. 13 requires actual outlays not to exceed
planned outlays, there is no guarantee that actual receipts will not
fall below planned receipts. Therefore, even with the most careful
projections, deficits may occur. S.J. Res. 225 exacts no price for an
unplanned deficit.

If we are truly committed to living within the confines of a bal-
anced budget, then Congress must be responsible for unplanned
deficits as well as planned deficits. This amendment makes Con-
gress just as accountable at the end of the fiscal year as it is at the
beginning. Congress may also be more prudent in its initial projec-
tions if it must answer for its results.

I offered this amendment in Committee, but withdrew it based
on the assurances of my colleagues that such a provision was being
considered. I believe it is crucial to any workable and effective con-
mmutmﬂ alance the budget
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The success of any constitutional amendment to balance the
budget will require responsible legislating by each  individual
Member of Congress, participation of the Executive Branch and pa-
tience and sacrifice on the part of the American public. But Con-
gress has a responsibility to enact not just a balanced budget
amendment, but an amendment with vision—~and one that can ac-
complish what is should accomplish—a budget we can live with,
and live within.

HoweLr HeFLIN,

ADDITIONAL VIEWS OF MR. SIMON

I am pleased to join my colleéagues on this committee in support-
ing a balanced budget amendment. Since my first days in Congress,
I ha\lre urged my fellow members of Congress to support such a pro-
posal.

During my years in government I have reached the unfortunate
conclusion that while we have the ability to balance budgets, we do
notdhave the discipline to make the difficult choices that must be
made.

Yet we cannot continue to run these staggering deficits year
after year. Already interest payments on our national debt consti-
tute the third largest budget expenditure behind defense spending
and social security benefits. Most estimates predict that by the end
of this decade, interest will be the single greatest government ex-
pense.

This year we are spending $181 billion on interest payments.
Every day the government throws away $500 million. Not one of
those dollars goes to feeding the hungry, or sheltering the home-
less, or educating our children. Instead it is wasted on useless in-
terest payments. Whatever side of the aisle you are on, you have to
agree that this is not good public policy.

The size of our current deficits is also having another effect on
our economy. The high interest rates brought about by these defi-
cits is unfairly punishing low and middle income families. While
the rich can reap the benefits of high-yield bonds, those without
the money to play this high stakes game cannot afford to finance a
mortgage, or make the payments on a new car, or put a:son or
daughter through college. The present deficits are causing a huge
welfare-for-the-rich program, the greatest redistribution of wealth

in our nation’s history.

Beyond this our deficit spending is causing our worst trade defi-
cit in history. The budget deficits have created a much too strong
dollar, causing an increase in imports and a drastic decline in ex-
ports. American manufacturers too often cannot compete in inter-
national markets and less expensive foreign goods fllod our domes-
tic economy. We have already lost an estimated three million jobs
because of this trade deficit and countless more are sure to follow.
Neither the current trade legislation, nor a dozen bills like them,
will have much effect on our balance of trade until we bring the
primary problem of the deficit under control.

If we do nothing we will eventually have to monetize our imbal-
ances. The Treasury will succumb to intense pressures and we will
simply print enough money to satisfy the terrible demand for dol-
‘Jars. This will cause runaway inflation. At that point deficits will
_have choked the life out of the strongest economy in history.

- Beyond these economic arguments lies a constitutional one.
Thirty-two gtate legislatures have passed resolutions calling for a
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constitutional convention to address this issue if Congress does not
pass an amendment calling for a balanced budget. Only two more
states are needed to meet the three-fifths requirement for such a
convention. We have never held such a meeting and no one here
can imagine what effect this unprecedented convention would have
on our democracy.

Clearly there: is a need for -a balanced budget amendment. In the
Senate we are faced with two such choices. This present option and
S.J. Res. 13. This amendment is a decidedly better approach to the
problem.

This: amendment contains the flexibility that an amendment to
the Constitution must have. It does not prescribe a single mecha-
nism for achieving a balanced budget. Instead it understands that
political decisions must be left to the political system. This is an
example that earlier amendments to the Constitution followed. We
did not instruct the states on how to enforce Prohibition, nor did
we make a progressive income tax part of the 16th amendment.

I want an ‘amendment that will balance the budget, but I also
want an amendment that our children and grandchildren can live
with.

This amendment I have cosponsored along with Senators Thur-
mond, Hatch and DeConcini is a simple, clearly-worded, and bi-par-
tisan approach to this complex problem. It is an amendment that is
fair both to our constituents and to future generations.

1 disagree with my cosponsors on the role of the courts in enfore-
ing this. amendment. Some of my colleagues have argued that the
question of resolving an unbalanced budget is a political question
and must be solved by the political system. T do not want to saddle
the Supreme Court with responsibility for creating a federal budget
nor do I want to bring the judicial branch into the debate on fiscal
policy. But we cannot ignore the, role of the courts—particularly
the Supreme Court—when we cieate,an amendment to the Consti-
tution to demanding a balanced bugget. This, by definition, makes
the budget a constitutional mattey If Congress and the President
pass a budget that clearly makes no attempt to abide by this new
constitutional mandate, the federal courts would have no choice
but to intervene. ;

It is my sincere hope that this will never happen. But we must
understand the consequences of this decision. A constitutional
amendmient will force us to balance the budget and preserve our

| system of government for the generations that follow. The possibili-

1 ty of stern review of our actions by the federal courts will help pro-
vide the resolve we have lacked in recent budgets. f§§ &

Our Constitution has been successful for over two hundred
years because it was thoughtfully worded enough to allow each
generation of lawmakers the opportunity to decide the best course
for the American pecple. Today our freedom is threatened in an un-

precedented way by the specter of these terrible deficits and we:
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must decide the best course to follow. We must balanc
I _ . e th d
:11:1 dorgler fto 3nsurf o;lrdchlld%enb an effective federal govgrlr)llll‘nggt
e freedom to find a job, by h i i
pursue the American dream.J Y 2 home for their family and
A properly worded balanced budget amendment would be a first

step back to responsible fiscal planning and toward protecting our
freedom for the generations that follow.




MINORITY VIEWS OF MR. MATHIAS

The Senate Judiciary Committee has once again reported to the
Senate a proposed constitutional amendment to provide for a bal-
anced budget. This year, the Committee was unable to agree on a
single formulation for this proposed amendment and has therefore
reported two distinet proposals to the Senate for consideration.

While both proposed amendments purport to achieve the same
result—balanced federal budgets, they take different approaches.
S.J. Res. 13 is substantially similar to S.J. Res. & which was report-
ed by this Committee in the 98th Congress. This proposed amend-
ment requires anticipated revenues to equal anticipated receipts in
each fiscal year. S.J. Res. 18 also restricts the ability of Congress to
increase receipts by requiring that any increase in Federal reve-
nues above the rate of growth in national income must be specifi-
cally authorized by an act of Congress, passed by a majority of the
membership of each house, “directed solely to approving specific
additional receipts.”

The other proposed constitutional amendment reported by the
Committee, 8.J. Res. 225, is terser in language, although I fear it _w111
prove no less complex in application. This proposal simply provides
that outlays for any fiscal year may not exceed revenues for that
fiscal year. The difficulty that could arise from the fact that many
months and many uncertainties separate the estimate of outlays
and the collection of revenues is ignored.

SHORTCOMINGS OF THE PROPOSED AMENDMENTS

In my view, neither of these proposed amendments is adequate to
the task of assuring balanced budgets. At best, either amendment
will raise false expectations; at worst, either amendment could lead
to concerted efforts to circumvent its provisions. This latter result
would adversely affect enforcement of and respect for constitution-
al provisions generally. )

The Committee’s inability to propound a single formulation for
the proposed amendment should warn us that the particular word-
ing of a balanced budget amendment may be outdated before its
passage, expecially since ratification is a lengthy process which
may take several years to complete.

In addition, both of these proposed amendments open the door to
unprecedented judicial involvement in the budget process. Neither
amendment includes a specific enforcement mechanism. The com-
mittee rejected an amendment which would have granted explicit
standing for citizens’ suits to enforce both the balanced budget and
tax limitation sections of the proposed amendments. The majority
believes that judicial involverment would be rare because citizens
would lack standing to complain of violations. But if this belief is
correct, the amendment, in either form, is essentially )
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able. It,; therefore, will not achieve its goal of a balanced federal
budget. This failure could erode respect for other provisions of the
Constitution.  The 'passage of an unenforceable constitutional
?mendment is an exercise in public relations, not constitutional
Y

If the majority is incorrect about standing to enforce the amend-
ment, federal judges could become intimately involved in every
facet of spending and taxing decisions. The judiciary could be
called on to determine the constitutionality of virtually every tax
and spending bill passed by Congress and signed by the President.

‘BALANCED BUDGETS TODAY

Why is the Judiciary Committee so eager to embark on a path
that presents these and many other pitfalls? In my view, the sup-
port for a constitutional amendment on balanced budgets is based
on a false premise-~that the Constitution is somehow flawed, and
that but for this error in the original drafting of the document, our
fiscal house would be in order. I cannot agree with this assumption.
The Constitution, without further amendment, grants ample power
to the Congress and the President to adopt a balanced budg

udge

The deficit problem is not the fault of inadequacies in the Cons
tution. Tt is the fault of Presidents of both parties who have pro-
posed spending measures in excess of federal revenues without pro-
posing equal taxes to finance those spending priorities. It is the
fault ‘of Congress ‘which, -although it has consistently reduced
spending demands by all Presidents, has just as consistently been
unwilling to deny any President’s wishes to increase spending with-
out increasing taxes. T

Congress and the President share responsibility to .propose-and
adopt balanced budgets. In the past five years alone, Congress has +
cut the deficit in budgets proposed by the President by over $167
billion. Yet both of the proposed amendments to the Constitution
address only the legislative branch. Neither requires the executive
to play any role in restricting federal spending or in proposing bal-
anced budgets. In the 98th Congress, 8.J. Res. 5, as reported by this
Committee, included a requirement that the President propose a
balanced budget. This year, however, this committee rejected the
opportunity to include that requirement. Rather than recognizing
the role of the President in the budget process, the Committee has
acted as if Congress legislated in a vacuum. Our retreat from im-
posing executive as well as legislative responsibility further erodes
confidence in these proposed amendments and cannot give the
American people confidence that this Committee takes the problem
of budget deficits seriously.

STATUTORY APPROACH

The best way to assure the American people that we are serious
bout the deficit is to vote for legislation that will bring the budget
nto balance. Throughout my career in Congress I have supported
scally sound policies that require the federal government to limit
pending to essential programs and to finance those programs
hrou ppropriate t{zizxes. But if a majority of the Senate is not
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budget, another alternative, short of a constitutional amendment,

1d be considered.
Sh?lilave consistently favored a statutory approach to the balanced

tion. It is often said that “Congress should not legislate
l1)r111 %}glztdilllfla{s.’ "1t is even more essential that Congress not a}r?end 1_:hei
Constitution in the dark. A statutory approach could ac 1<}alve ;Hil:
mediate results, since, unlike a constitutional amendmen{;étb e sta -
ute could be effective immediately. Balanced budgets could be man
dated immediately, not at the end of a lengthy ra}t1ﬁcat10n pro;:iisé
In addition, the statutory approach could ameliorate some O Jhe
problems caused by our ignorance of the effects gf mandaii‘slil}% a ao_
anced budget. We know very little about the impact of this Iﬁl g
posed amendment on the economy, on federal finance, or t(})111 the
separation of powers, particularly the relat.lonshlp betw};:erfl‘ . e egd
islative and judicial branches. These gquestions s}}oulfi eAu tytﬁirslo-
completely answered before we change the‘Constltutlon. sta o,
ry approach would provide that opportunity. The Congress Cooles
discern the effect of particular language, ascertain the fpropet(‘i rtor
for the executive and judicial branches in the process o nflan '?'n g
balanced budgets and revise any statute by the action of a simp
majority of the Congress and Presidential concurrence. e
A constitutional amendment has none of these virtues. od bubi’:
will it be ineffective today, during !:he p(_arlod of greatest neet ’d !
any flaws discovered after ratification will have to be corrected by

the time-consuming process of reamending the Constitution.

CoNCLUSION

These proposed amendments raise more questions than they

i i if at all. In the
" Their benefits will not be felt for years, if a

?rrlltsev;?r; they provide a poor substitute for real action to cor:it_rol
the Fe(ieral budget process. For these reasons, 1 oppose sgan utleg
either of these proposed constitutional amendments to the Senate.

CHARLES McC. MATHIAS, JR.

MINORITY VIEWS OF MR. METZENBAUM

The Judiciary Committee has voted to report two versions of a
balanced budget amendment to the Senate. Both versions are fun-
damentally flawed proposals to tamper with the Constitution. Not
only is the balanced budget amendment unworkable, it is highly
deceptive. Proponents point to it as a cure for the Nation’s fiscal
crisis. In fact, it is just the opposite. It is a way to divert attention
from the difficult task of taking responsible action. = =00

The public has been led to believe the balanced budget amend-
ment will painlessly eliminate massive deficits that plague our Na-
tion’s economic stability. This conception is a dangerous illugion: =

QOur current fiscal disaster is the result of a foolishly drastic tax
cut in 1981, which many of us now regret, a reckless military build-
up that has not made us more secure, and a failure to close tax

fair share of taxes. Only if we attack the cause of the deficits will
we .ever make a start on balancing the budget. This amendment, on
the other hand, will be exploited for political gamesmanship when
statemanship is particulary necessary for responsible action.”

BROAD-BASED OPPOSITION

The public should be highly suspicious of this amendment if for
no other reason than so many serious analysts and political cbserv-
ers, of all political philosophies, have spoken out against it.

The National Council of Senior Citizens justifiably fears that it
rr};ela}ps “renewed attacks on social security, medicare and medic-
aid.

Paul Volcker, the Chairman of the Federal Reserve Board, testi-
fied that it isn't workable and can be used as a substitute for actu-
ally solving the deficit problem.

Former President Ford said it would raise false hopes.

The  Committee for Constitutional Integrity, a distinguished
group of lawyers and law professors, says it would undermine the
flexibility and diminish the integrity of the Constitution.

Columnist George Will says it is a “hoax,” and a “trivialization
of the Constitution.”

Columnist James J. Kilpatrick says it is an “unenforceable, unin-
telligible amendment to the Constitution that will get us nowhere.”
- Rudolph Penner, the Director of the Congressional Budget Office,
testified that the balanced budget amendment ‘‘can be easily
aded” and that “it invites political stalemate.”

oy ‘Ash, former Director of the Office of Management and
get for Presidents Nixon and Ford, testified that the amend-
would lead to a loss of fiscal control and accomplish the oppo-
of what its proponents claim.

loopholes that allow corporations and the wealthy to avoid their
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The staff of President Reagan’s own Office of Management and
Budget prepared an internal report listing major flaws in the
amendment and arguing strongly against it.

Despite informed, broad-based opposition, and a host of intracta-
ble substantive and procedural problems, rhetorical support for the
amendment remains high and rises as the deficit situation worsens.
It is no accident that, as the budget deficits soar, and the actual
solution ‘becomes more difficult, na misleading, oversimplified
remedy becomes more attractive.

MISUSE OF THE CONSITITUTION

The amendment would misuse the Constitution to address prob-
lems that must be dealt with through legislative means. Annual
economic and fiscal policies cannot and should not be imposed by
the Constitution. There are too many contingencies, too many un-
certainties that arise in the Nation’s economic life to deal with
them through the inflexible mechanism of a constitutional amend-
ment.

The amendment is almost certainly unworkable in times of re-
cession when social spending automatically increases as tax reve-
nues fall. It provides for no national emergencies other than a
formal declaration of war. During times of rapid social and eco-
nomic change, Congress has historically been able to implernent
necessary taxing and spending decisions through regular legislative
procedures. A constitutional amendment introduces the ominous
element of an inflexible impediment that can only be modified with
extreme difficulty—a protracted process of ratifying another consti-
tutional amendment.

THE REVENUE LIMITATION PROVISION

Below I comment on the provisions of both versions of the
amendment dealing with the relationship of outlays and expendi
tures. First, I turn to the specific provision in the “revenue limita-
tion” form of the amendment that limits the growth in tax reve-
nues. Section 2 prohibits Federal revenues from growing faste
than the rate of growth in national income unless legislation, limit--
ed solely to increasing taxes, has been enacted.

This provision attempts to prevent any automatic increase in tax
revenues beyond those resulting from growth in the economy. Any
additional growth in revenues would presumably require a tax cut
or a refund unless a specific tax increase bill was enacted. Conse-

quently, payroll taxes for Social Security and Medicare or other

taxes would have to be cut to accommodate revenue increases
which exceed the limitation. Such a limitation would also apply
even if revenues were far short of expenditures.

It is very difficult to understand how this provision would be en-
forced. For example, it may become apparent that tax revenues:
will exceed the limitation only when there is little time left in the

fiscal year for Congress to act. In theory, Congress would have

enact a tax cut to avoid violating the Constitution and the ta
would have to become effective immediately. Th sEum Y
are highly unrealistic j ost cases. If (

passes a tax cut that is still ineffective in reducir -
ciently, the Constitution is d and taxga;lginsgu;czvfx?e?; iessglfg
In addition, the revenue lim provision can make a budget
deficit more likely by pla ng a st ent limitation on the Nation’s
ability to collect revenue. For example, t provision may force
Congress to enact a tax nt that revenues al-
‘his bias toward limiting rev-
eeds, conflicts with the professed
t—balancing the budget.
1 a clear bias toward forced tax reduc-
1, national income falls and tax revenues
thggg_ls‘ia‘, strong gendency for tax reve-
Due ‘ national income because of t -
sivity of the Tax Code. Consequently, during a re,‘ce:s”\‘(.e;i01;1 etﬁ?fé&i
~nues will generally fall as a percentage of national income.
Since section 2 limits the increase in tax revenues to the rate of
growth of national income in the prior year, the provision will
limit the natural tendency of tax revenues to increase faster than
the rate of increase in national income as the Nation recovers from
2 recession. The result is to build in a bias toward a long-term re-
dgggtlﬁ)tn In tax revenues as a percentage of the Nation’s total
, 'Izhis type of forced tax reduction threatens to undercut the
’gry s ability to pay for essential programs such as defensg1 gstzgggl
£ 1fcucrlty, Medlcare, education and other services. It is one tfling for
o fmegndebate e elg particﬁlar circumstances after in-
: . 3 n -
retIiuct}ilons t}ﬁrough the Con'stitu?ionl.‘ec %0 force. Jong-term: tax
n short, ¢ ig section threatens to undercut revenu
support essential Fegleral responsibilities for defense (;snr&e:(()ecsisaalrgrt(:)cz

result in deficits by forcing Congress
ue is needed to balance the budget.

THE BALANCED BUDGET REQUIREMENT-~FAILURE TO ACCOMMODATE
ECONOMIC CYCLES

quires the exact opposite—major new taxes or cuts i i
the exa in spending—
hat will Inevitably promote further deterioration of thepeconor%ly
As President Reagan’s own OMB staff wrote: :

Since business cycle contractions are inherent in a free
economy, the proposed policy rule would create artificial
_ policy choices and political conflicts on a recurring basis
_Le., whether in the face of a contracting economy to: raise

 taxes, radically reduce spending until recovery raises re-




94

ceipts, or achieve super-majorities to validate recession
deficits. '

Both versions reported by the committee purport to require that

outlays not exceed receipts, although there are two different ap- Eare nt compensation, all
proaches to implementing: this limitation. The first version, re- s the 551 and AFDC income
ferred to in this statement as the “revenue limitation” version, re- y Vel care, medicaid, and
quires that Congress adopt a statement of receipts. and outlays i R cial curity, and

before a fiscal year begins. Further, Congress may amend this , o
statement through the normal legislative process only in a way , sources, Inc, a firm
that keeps outlays less than revenues. As discussed further below, ; vernment and indus-
this version does not prohibit a deficit at all, even one of hundreds ‘ 7 V : ~

of billions of dollars, from a reduction of tax revenues below the
level adopted in the statement. The second version; referred to here
as the “revenue permissive” version, flatly requires that outlays
for the year not exceed receipts.

The “revenue limitation” version requires Congress to adopt a
statement at the beginning of the year that reflects a balanced
budget. If we are in the midst of a recession at that time, the fiscal
policies Congress would have to adopt would be the precise opposite
of those needed to pull the Nation back to economic recovery.

The “revenue permissive” version of the amendment has an even
worse result in a time of economic downturn. Under the “revenue
limitation” version, the requirement to balance the budget occurs
only at the beginning of the fiscal year. A shortfall from revenue

, ;"Bec,:ausge’the amendment would
gress’ ability to deal with changes i
undoubtedly introduce distortions in
forced to abide by the amendment
1as in favor of a tax increase to co
ent in the latter part of the fis

points out: . o

loss would be allowed without triggering the amendment as long as ~ An annual balanced budpet rule is i St
outlays did not exceed the level in the statement. However, the : toward higher taxes rather %han%%)%véi éggﬁg?ﬁtb}; blaseé
revenue permissive version prohibits any deficit at all, including ~ Cash flow changes owing to tax policy can be ené; teféaqse.
one ‘that results from 'a falloff in revenues. Consegquently, the plemented, and realized in three ‘months cgsi ’ﬂl o
amendment would tend to force a tax increase or major cuts in changes owing to spending policy require three monthsotvg

social “spending—unemployment compensation, health care, and
Social Security benefits—at the time when economic suffering is

three years to en i
] act;” implement and realj i
cases-—or even longer. =, mPSt

greatest. , ‘ Defense outla ; .
This perverse effect ir}herent in both versions'has }ed many of other outlays, aristﬁzrrgslﬁ{ggf‘zgzﬁz?nSygtepljs, as well as certain
the Nation’s most prominent economists—including six American earlier. It is absurd to believe that Cm% e(:1s1on? often made y ears
Nobel laureates in economic science, four former Chairmen of the as a fiscal year draws to a close, make gﬁ”ess could, on short notice
President’s Council of Economic Advisers, and 11 past presidents of with a major effect on cur‘rent-’yeaf ou?:l angeﬁdm budgetary _policy
the American Economic Association—To Oppose a Balanced spending cuts would be particularly difﬁe(l:)lrlsl.t bgcr:g::réoﬁ{e%gﬁgon
{ a

Budget Amendment. . budget imbalance wou i ; .
It is true that Congress could always waive the provisions of the program spending tﬁg l;lnlcze:ei(tllil;rfn:dep{g%})lrmfgnally greater cut in

amendment with a three-fifths vote. However, the whole point of Second, there will be an irresistible te et IE.Cal year.

this “super-majority” requirement is to make it difficult to achieve. spending to misleading “off budget”’ Statursr,lp a lf()in to convert more

Since it would be difficult for Congress to vote a waiver, there wil fects of the amendment. “Off budget” spe (lir'l o b, b0 avoid the of:

be substantial opportunities for legislative stalemate while a rec pending has grown steadily

over recent decades and is now about $16 billi
sion deepens and suffering by those hardest hit by the recessio former Di ilion. Roy L. Ash,
worsens.p g by y 1o irector of the Office and Management and Budget, testi-

fied that the amendment will
Actual econometric simulations of the effect of the amendmen i o oncourage subterfuges to load spend-

g on to the private secto it wi

bear out the seriousness of this problem. A Wharton Econometri ending. However, as he purt Si;:): it will not appear as Government

analysis estimated the impact of a hypothetical balanced budget re The costs don’t dj . S

quirement in effect in July 1981. : S official bud eto {)1 ¢ 1§ap pear; they’re just not a part of the
The analysis showed that the deep and painful recessi get but show up in prices instead.

countr%r (eindured would have t&xrned into a major. depressic th o8

cause Federal revenues declined so sharply, in order to bala ! ) iscal policy but hamstru

budget Federal spending would have had to have be g ﬁntcﬁldn?g transferring responsibility to the bgrifl};%ears%i?ng
e e ug | e g;mmlcks of tgg crec‘hts‘and loan guarantees. These ef-
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Since it is inevitable that there wi
itab e will often be a wi i
a%tlﬁgeﬁa‘t,};etopigjeictl(;ﬂs ia)t dthe lﬁeginning of thev‘;lg:rdléeofl%gigg:
Vise the budget throughout th ’ it i
balance. However, the “revenue limi ¥ oo o eep it in
, tation” versior 1 i
that outlays do not exceed the o tllml j the bexinmine o
fohont ot e outlays projected at the beginning of
year. Co ¥, under this version Congres ‘ i
dent can ignore the effect of tax revenues on til;e dse?igi(i.tgi iﬁ{:

fects are not simply loopholes, but serious distortions in economic
policy-making, leading to misleading information about actual
budget policy and less accountability to the public.

THE DECLARATION OF WAR PROVISION.

Both versions of the amendment reported by the committee
allow Congress to waive the amendment when' a declaration of war

is in effect. During an actual declared war, the Nation would un- mous deficit can occur because of 'a tax i

doubtedly incur large deficits and Congress would quickly enact a tax revenue without triggering the amend%rl)‘gilatl:way o Other loss of
waiver resolution. However, the history of the Nation shows very , . ple, during the beginning of the admini stration. th
few examples of a declared war. There has been no declaration of - Se consistently assured the country that the drtle’ficitg

war in effect since World War II even though the United States
has been involved. in Major military conflicts in Korea and Viet-
nam as well as more limited conflicts elsewhere. The amendment’s
limitations would greatly hamper the ability of the Congress to ap-
propriate funds for emergency military action.

A three-fifths vote in both Houses of Congress will not be easily
achieved, particularly if there is dispute about the involvement of
the United States in the conflict. The result is to place a dangerous
limitation on the flexibility of the:Nation to respond inmilitary

emergencies. :

and $110.6 billion. These hu i
. ge deficits w
zﬁzugcmc;fn éggnéle shi)é'tfalls. The “revenue limitati(f;g lsgggilgrnt};%
g nt-would - permit huge deficit,
elt%‘lﬁr f{z:om a recession or irrespongible ie:;lcitgrom Tevente losses,
€ . Trevenue permissive” version of the a'mend i
- - » me t }
g;{(égzdu?éce;ﬁgc; tbjtrheelttelgpt;ntgh to require flatly that oI:ltlgrse;?)I;
1 ) ena ol the year without a three-fif
Not only will this version 1 * o merenihs vote.
i ead Congress to try to i
and cut spending during a recession, it wi 3 to consioent ores
1t ) >t will lead to consi -
compliance becauge of the inability of the Governme?lrésilsiti)rll;nngg-

ENFORCEABILITY PROBLEMS

The amendment has a host of enforceability problems that make
it almost impossible to implement in the way its proponents argue.
First, every key term in the amendment—‘outlays,” ‘“national
income,” and “statement of receipts”’—is undefined. None of these
terms has a precise, universally accepted meaning and each is sub-
Jject to manipulation and lengthy disputes. “Outlays”’—actual Gov-
ernment expenditures—are clearly different from appropriations—
decisions by Congress for funds to be expended. Qutlays, in fact,
are often based on appropriation decisions that occurred years ear

lier. The amendment is also unclear in the treatment of Govern- ) : Pl €
ment loan guarantees and other off-budget expenditures. ) . illi ; 1 I\gay Congress could decide upon a
Both versions of the amendment reported by the committee report states: “‘Under al(;rlllostt:ﬁe effect in 3 weeks. As the
make totally unrealistic assumptions about the ability of Congress _ action could be taken to reduce outlays ?g(:t‘}llfélsltartlces, Itll(')l ’reImt}dlal
ast month.” In fact,

to estimate accurately expenditures and revenues. The “revenue according t
limitation” version requires Congress to make an estimate of out will not, %e ok;};%;eggﬁi :11%;3 ﬁrtl}?l %Otal of the fiscal year’s outlays
lays and revenues prior to the beginning of the fiscal year. In reali- could not make effective ad; rt e fiscal year is over and Congress
ty, recent administration projections of tax revenues and outlays Even small errors in estijr?lsagr? ni'sé ; :
have been widely out of line with actual events. For example, ead to deficits that are impossiblg to Vf%nqes and expenditures will
OMB, in submitting the President’s budgets, assumed deficits of iscal year. For example, if congre e lrnllnatg in the last days of a
$45 billion, $91.5 billion, and $189 billion for fiscal years 1982-84. re off by 2 percent, the deficit resulting from & o (og e Dudeet
Based on the same policy assumptions, the Congressional Budget s $20 billion. The balanced bud el; ne fiem a $1 trillion budget
Office projected deficits of $67 billion, $120.6 billion, and $176 bil ‘revenue permissive” version cag flmen ment, particularly the
lion. The actual deficits for those years turned out to be $110.6 bil e able to make adjustments of t}gsosn- y prettl(l%nd_ that Congress will
lion, $19’5.4 bllhon_, a}nd $l85.3 billion. ) . ar, to have an effect on the hud . aze In the final days of a fiscal
Even if an administration does not systematically underestimate e amendment is extremel get during the year.
the likely deficits of its budget proposals, there is a high degree ¢ d. The committes’s r;?)i 1?; ‘;?;ieartﬁn how it would be en-
inherent uncertainty in spending and revenue projections. It is sen consciously not to prohibit es ‘at_ the committee has
possible to guarantee congressional budget decisions at the be s or controversies’ ari prohioit judicial review altogether of
n}ilng of a fiscal year will lead to a balanced budget at the ¢ end oo s Bneng the context of pro
the year.
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the requirement of a justiciable case or controversy (see, e.g., Aetna
Life Insurance Co. v. Haworth, 300 U.S. 227 (1937)) mean that pri-
vate. litigation over compliance with the amendment would be
minimized.

In fact, however; some have argued there will be massive litiga-
tion by organizations and individuals- challenging spending and
taxing decisions. The Committee on Federal Legislation of the New
York City Bar Association commented in regard to the amendment
reported in the 97th Congress:

The amendment. . . . will involve the judiciary in the
budgetary process extensively in that it seems likely that
there will be a host of lawsuits—annually recurring—chal-
lenging  particular - expenditures and appropriations and
every attempt to raise or lower taxes.

Judge Bork of the District of Columbia Court of Appeals wrote:

The result of such an amendment would likely be hun-
dreds, if not thousands, of lawsuits around the country,
many of them on inconsistent theories and providing in-
consistent - results. ‘By  the  time the Supreme Court
straightened the whole matter out the budget in question
would be at least four years out of date and lawsuits in-

. volving the next three fiscal year would be climbing
toward the Supreme Court.

Proponents of the amendment argue that there will be little liti-
gation concerning the amendment because the standing require-
mens are difficult to meet. But, if no one has standing, who will
enforce the amendment at all? During committee consideration, I
proposed allowing individual citizens to bring suit to enforce the
amendment, but it was clear that the majority of the committee
did not favor allowing ordinary citizens to enforce it. However, the

absence of any way to enforce the amendment means that Con- .

gress could ignore it and the public could do nothing. The public
will soon grow cynical about an amendment passed with a great
fai)rllfare of promises that proves to be unworkable and unenforce-
able,

Finally, the amendment does not require a balanced budget. It
allows a 60-percent vote by both Houses of Congress to avoid its
harmful and restrictive effects. In fact, the answer of many of the
amendment’s proponents to the host of problems it presents is that
Congress is not bound by it if it achieves these supermajority
votes. This argument is the equivalent of saying: “Don’t worry

about the amendment. It will be easy to get around it.” This is not
only the weakest type of argument for tampering with the Consti-
tution in such a fundamental way, it is wrong. It will not be easy

to get around the amendment. :

A minority of either House can insist on compliance with the
amendment, or insist that particular spending or taxing decisions

be made as the price to be paid for the unacceptable risks of a con
stitutional crisis. Furthermore, the uncertainties of when sup
majority resolutions are necessary and the likely need for
agditional resolufiions wiﬂ;:iril?evitably,r ise of qu
the stitutional validity of s ing
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ple, even if Congress, by a super-majority vote i
allowmg a particular deficit II;?IQI, tille agtual &e(}ﬁzﬁgtilgyrii(;}g tcl)?ﬁ;
to be higher. In fact, in times of economic instability it is extremely
likely that a congressional super-majority resolution will not ade-
quately foresee the final outlays and receipts for the year. If the
g::(ﬁuet?gs ail}cd (iqngre}sls 1{1as failed to enact an additional -revised
esol ,- litigation cha idi i
:c::ﬁkﬂectilon is ce%tain to enst?él.gmg the validity of spending and tax
ilarly, if Congress underestimates tax receipts be -
ic %rawth ar‘l‘d fails to pass a specific resohﬂior? g:llll:g %f): c1(1)1
on 2 of the _revenue limitation” form of the amendment, the
section 2 could easily be violated. If unexpected’tax
marginally exceed the year’s increase in national
impossible to estimate precisely—the Federal courts
with tax : demanding court-ordered refunds

IDENTIAL INVOLVEMENT

One of the greatest ironies in the debate over th !
}gudget amendment is that the greatest proponent of the:e g:}gﬁg:g
b?dget amendment3 Presu@ent Reagan, is the person most responsi-

e for huge deﬁqlts. This administration has proposed budgets
with massive deficits from its first days in office. It has never come
g}ios& ;% g%rsopgosmg ::11 balanced budget and it has never recommend-

o spendin ici i i
the Fronges to. fPuture.g or tax policies that would result in one in

The table below shows the deficit: timat |
President’s own budget submissions, ° cftimitied by CBO under the

 ABSENCE ¢

Admiinistration proposal—CBO estimate of deficit

. [Billions]
Fiscal year:

1582

1983, i+l

1984 e

1985 15

1986 186
e e e s e e 186

Despite the absolutely essential role that the Presi i
keep_lng the budget in balance, neither version of théi irglerggr}feg;
requires any role whatsoever by the Chief Executive. The original
version of §.J. Res. 13 provided that the President should submit a
~statement “consistent with” the provision of the amendment. This

kCryptlc and vague phyase did not obligate the President to submit a
'b'alan.ced budget, as indicated by the debate over a similar provi-
lon in the committee during the 98th Congress. However even
018 minimal involvement by the President was eliminated i)y the

;?I?gniteii lgosn;e%uer;téy,f‘thg pr?sﬁnt pattern of the President pro-
: <less budget deficits—followe i i
Dgrgass for thergr—is allowed to continge%)y the President Plaming
During committee consideration, I offered an am -
re that the President submit a balanced budget tgnt%?%%ﬁlg‘egg

ling wcn;lgham precluded thg President from submitting other
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President would have been required to propose how.the budget
could be balanced. This amendment was defeated.

DIVERTING ATTENTION FROM OUR FISCAL CRISIS

Probably the worst aspect of this amendment is that it diverts
congressional ‘and public attention from the urgent and real prob-
lem that faces us—massive deficits looming indefinitely on the ho-
rizon. The amendment is a political free lunch, holding out the
false promise that a simply worded constitutional amendment can
solve painlessly our impending fiscal crisis.

The idea that this amendment serves as a substitute for responsi-
ble fiscal policy now is an illusion. The amendment would almost
certainly not take effect for three years, even under the most ex-
treme assumptions. The average time for ratification of amend-
ments to the Constitution is one year and eight months. Further,
the amendment would not take effect until the second fiscal year
beginning after its ratification. Consequently, in the unlikely event
that this amendment is approved by both Houses of Congress by
October 1, 1986, and ratified before the end of October 1; 1988, it
would not take effect until fiscal year 1990. Qur fiscal House must
be put in order long before this amendment is likely to become ef-
fective.

There is no possible way to correct the mistakes of the past with-
out imposing revisions to the Tax Code, to make it fair and to close
loopholes, cutting the President’s massive defense buildup ‘and
closely reviewing domestic spending. Yet this President, who holds
out the balanced budget amendment as our solution to the deficits,
has never come close to proposing a balanced budget.

The hard reality is that the component of the budget that is
pointed to as the place to cut-—controllable, non-entitlement, non-
defense spending-—is about 15 percent of expenditures. This portion
of the budget could be eliminated entirely and the deficit would not
be eliminated. Pretending that a balanced budget amendment, if it
were in effect now, would make this problem go away is the worst
form of self-deception.

CONCLUSION

In short, the balanced budget amendment is a charade. Its prinei-
pal effect is to mislead the public into believing there is a simple
and painless solution to massive deficits. It is a blatant misuse of
the constitutional amendment process. The solution 'is for the
President to be responsible and propose a balanced budget and for
Congress to stop talking out of both sides of its mouth and vote for
one.

Howarp M. METZENBAUM.
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