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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

August 27, 1981

MEMORANDUM FOR MICHAEL LUTTIG
FROM: RICHARD A. HAUSER

RE: NATIONAL SECURITY COUNCIL PROFILE

Please review the attached legislative package regarding the
Haitian Interdiction issue and impact, if any, on the OLC
opinion.
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~7% ~ EXECUTIVE OFFICE OF THE PRESIDENT | 567 9‘9

- ) :_\_..._-::1 OFFICE OF MANAGEMENT AND BUDGET

s s : WASHINGTON, D.C.- 20503 SP EBE &L
) , August 19, 1981

LEGISLATIVE REFERRAL MEMORANDUM

TO: S Legislative Llalson Offlcer

Degmﬁmentcﬁ'sune

Department of Labor

Department of Health &Iﬁman.Sannces
National Security Council— -
Department of Agriculture

Federal Emergency Management Agency
Department of Transportation .
Department of Defense

Department of Education

SUBJECT: Justice's eight (8) draft legislative proposals to Co.
implement the Presidential decisions on Immigration
‘and Naturalization Policy.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance w1th OMB Clrcular
A-19.

A response to this request for vour views is needed no later than

C.0.B., Tuesday, August 25, 198l. .

Questions should be referred to Maurice White (395~ 3856), the

legislative analyst in this office.

Robert E. Carlstrom for
Assistant Director for
Leaislative Reference

Enclosures

cc:

A. Anderson N. Stoer

F. Seidl J. Kelly

P. Hanna M. Horowitz -
D. Kleinberg , J. Ghougasian
J. Wong : M. Uhlmann

J. Barie/B. Sasser N.R. Sweeney
D. Sitrin J. Wienberg



U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

Honorable David A. Stockman

Director

AUG 18 1981

Office of Management & Budget
Washington, D.C. 20503

Dear Mr.

Stockman

Enclosed are copies of proposed commmications to be transmitted
to the Congress relative to the following proposals:

1.

"To amend the Immigration & Nationality Act to provide
a temporary resident status for aliens here prior to
January 1, 1980 and for other purposes";

"To provide penalties for certain persons who employ,
or refer for employment, aliens who are in the United
States illegally and for other purposes”;

"To create Cuban/Baitian temporary resident status and
for other purposes”;

"To amend the Immigration & Nationality Act relating to the
provisions for appeal, asylum and exclusion";

"To provide separate 40,000 immigrant visa limitations for
Mexico and Canada";

"To establish an experimental temporary worker program for
up to 50,000 Mexican nationals annually”;

"To provide the President with special authority to declare
an immigration emergency"; ard,

"To strengthen the President's authority for the inter-
diction, seizure and forfeiture of vessels used in
violation of cur laws."
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Office of the Assistant Attorney General

The Speaker
House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker: !
There is transmitted herewith a legislative proposal, "To amend
the Immigration and Nationality Act to provide a temporary resident

status for aliens here prior to January 1, 1980, and for other pur-
poses."

There are between 3.5 million to 6 million illegal aliens now
residing in the United States. We have neither the resocurces, the
capability, nor the motivation to uproot and deport millions of
illegal aliens, many of whom have become, in effect, members of the
commnity. By granting limited legal status to the productive and
lawabiding members of these communities, we will acknowledge the
reality of the situation.

This proposal would permit illegal aliens, who were present in
the United States prior to January 1, 1980, and who are not other-
wise excludable, to apply for the new status of "renewable tem
temporary resident.” This status would be renewal every three years,
and after a total of ten years of continuous residence, those
residents would be eligible to apply for permanent resident status if
there were not other reasons to exclude them and they could demon—
strate English language ability.

The Office of Management and Budget has advised that the enact-

ment of this legislation is in accord with the program of the
President.

Sincerely,

Robert A. McConnell
Assistant Attorney General
Office of legislative Affairs
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1980, and for other purposes.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, that

(a) Notwithstanding any other provision of law, the Attorney

General in his discretion and under such regulations as he may

prescribe, may accord temporary resident status to any alien who:

(1) entered the United States prior to January 1, 1980,

and has continuously resided in the: United States since that time;

(2) is admissible to the United States except for the
grounds of exclusion specified in paragraphs (14), (20), (21),
(23) as it relates to conviction for possession of marijuana,
without intent to distribute, (25), and (32) of section 212 (a)

of the Immigration and Nationality Act;

(3) has not assisted in the persecution of any person or
'persons on account of race religion, nationality, membership in

a particular social group, or political opinion;

_(4) if the alien, entered the United States as a non-

immigrant, is not maintaining lawful nonimmigrant status on

January 1, 1980; and

a4 7 108




(5) if the alien was a nohimmigrant exchange alien as
defined in section 101(a) (15) (J) of the Immigration and
Nationality Act, was not subject to the two-year foreign
residence requirement of sectionleZ(e) of the Act, or has

fulfilled that requirement, or has received a waiver thereof.

(b (1) To be eligible for benefits uﬁder subsection (a)
of this section, an alien must register with the Immigration
and Naturalization Service within 12 months of the date
established by the Attorney General as the beginning of

registration under this section.

(2) An alien grantéd temporary resident status under
this section must registér with the Immigration and Naturali-
zation Service every three years thereafter, under such
regulations as the Attorney General may prescribe, as long-as

the alien remains under temporary resident status.

(c) The spouse and children of an alien granted temporary
resident sﬁatus under this section shall not receive any status
or preferred treatment under the Immigration and Nationality
Act by reason of the family relationship with the temporary
resident alien. However, this subsection shall not prevent a
spouse or child who independently meets the qualifications of

subsections (a) and (b) of this section from obtaining temporary

resident status.




(d) An.alien who is granted temporary resident status under
this section shall not be eligible for any benefits under the
Immigration and Nationality Act, except as specifically set forth

in sections 1, 2, and 3 of this Act.

(e) An alien who is granted temporary resident status under
this section shall not be eligible for anj benefits under any of

the following provisions of law:

(1) aid to families with dependent children under Title IV,

Part A, of the Social Security Act (42 U.S.C. 601 et seq.):;

(2) supplemental security income for the aged, blind,
and disabled under Title XVI of the Social Security Act (42 U.S.C.
1381 et seg.) unless such disability was incurred.directly from

employment after registration under the provisions of the Act; and,
(3) Food Stamp Act of 1964, as amended (7 U.S.C. 2011 et seq).

(£) An alien granted temporary resident status under this

section shall be issued such documentation as the Attorney General

may by regulation prescribe.

(g} The Attorney General shall authorize the employment of

any alien who is granted conditional resident alien status under

this seétion.




Section 2.

(a) Notwithstanding any other provision of law, the
Attorney General in his discretion and under such regulations
as he may prescribe,'may adjust the status of any alien accorded
temporary resident status under section 1 of this Act to that of

an alien lawfully admitted for permanent residence, if the alien:

(1) has completed 10 years of continuous residence in

the United States from time of entry,

(2) can demonstrate an understanding of the English
language, including an ability to read, write, and speak words
in ordinary usage in the English language: Provided, that
this requirement shall not apply to any person physically unable

to comply therewith, if otherwise eligible for adjustment;

Provided further, that the requirements of this section relating
to ability to read and write shall be met if the applicant can
read or write simple words and phrases and that no extraordinary

or unreasonable conditions shall be imposed upon the applicant;

and

(3) remains eligible to receive an immigrant visa and

otherwise admissible as specified in section 1 of this Act.






LEGALIZATION

This proposal permits immediate legalization of illegal aliens
who entered the United States prior to January 1, 1980, and

have had a continuous residence in the United States since that
time, by providing a "temporary resident status” for such aliens.
The proposal provides for adjustment to status to that of a
lawful permanent resident for these aliens after they have
completed ten years of continuous residence.

Section 1 of the proposal authorizes the Attorney General, in
his discretion, to grant "temporary resident status" to any
alien who entered the U.S. prior to January 1, 1980, and has
continuously resided in the U.S. since that time, if the alien
is otherwise admissible to the U.S., with certain exclusion
provisions waived. To be eligible for adjustment under this
section, the alien must register with the INS within 12 months
after the Attorney General announces that registration has begun.’
An alien granted temporary resident status must register with
the Immigration and Naturalization Service every three years.
The Attorney General is authorized to set additional registra-
tion requirements in his discretion. An alien granted

temporary resident status may not bring his spouse or children
to the U.S. and is ineligible for benefits under Aid to Families
with Dependent Children, Supplemental Security Income, and

food stamps programs, but may be authorized to work by the
Attorney General.

Section 2 provides that an alien who is granted temporary
resicent status may have his status adjusted to that of lawful
permanent resident, once he completes 10 years of continuous
residence in the U.S., if he remains otherwise admissible and
has a minimal English language ability.

Section 3 defines "continuous residence” for purposes of this
Act as being broken by an absence from the U.S. of more than

30 consecutive days or an aggregate of more than 30 days in
any l2-month period.

Section 4 makes the numerical provisions of the INA inapplicable
to adjustments under this Act.
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The Speaker .
House of Representatives g
Washington, D. C. 20515 :

Dear Mr. Speaker:

There is herewith transmitted a legislative proposal "To
provide penalties for certain persons who employ, or who refer

for employment, aliens who are in the United States illegally,
and for other purposes.”

One of the primary reasons for illegal migration to the
United States is the availability of employment without regard
to legal status. We cannot seal the border, and efforts to
apprehend and deport illegal aliens who are in our country is
costly and, at best, a partial solution.

This proposal would prohibit employers of four or more
employees from knowingly hiring illegal aliens. Civil fines
would be assessed for each illegal alien hired and injunctions

would be authorized against employers who follow a pattern or
practice 6f hiring illegal aliens.

The Office of Management and Budget has advised that the

enactment of this legislation is in accord - with the program
of the President.

Sincerely,

Robert A. McConnell
. Assistant Attorney General



A BILL

To amend the Immigration and Nationality Act to provide penalties
for certain persons who employ, or who refer for employment,

aliens who are in the United States illegally, and for other

purposes.

Be it enasted by the Senate and House of Representatives of

- the United States of America in Congress assembled, That

(a) Section 274 of the Immigration and Nationality Act (8
U.S.C. 1324) is amended by adding at the end thereéf new
subsection (d) to read as follows:

"{d)(l) It shall be unlawful for an employer knowingly to
employ an alien in the United States, unless at the time of |
‘employment the alien has been authorized to be employed by the
Attorney General or has the status of an alien lawfully admitted
for permanent residence. Provided, this provision shall not apply
to an employer who establishes that he did not employ four or more

persons, including such aliens, at the time of violation, and who

AUG 18198



establishes that he has not employed four or more persons on a
permanent, seasonal, or part-time basis.

(2) If it appears to the satisfaction of the Attorney General
that any alien‘has been employed in violation of this-section, thé
employer shall pay to the district director of the Immigration and
Naturalization Service in the district where the vielation
occurred the sum of not less than $500 nor more than $1,000 for
each alien with respect to whom a violation occurs who is in the
employ of the employer on the effective date of this section or
who is thereafter so employed. 1In the discretion of the Attorney
General, payment may be recovered by civil suit in a United.States
district court in the name of the United States from any emplcyer
made liable under this subsection. The Attorney General shall
establish by regulation a precedure for implementing this
subsection.

(3) Upon determination that cause exists to believe that an
employer has violated this subsection, the Attorney General may
bring actions for both civil penalties or injunctive relief inAﬁhe
United States district court in any district in which the employer
is alleged to have violated this subsection, or in any district in
which the employer is found or transacts business. For puﬁposes
of this subsection, the term "district court" shall include the
.United States magistrate.

(4) For the purposes of this section, an employer shall be

deemed to have knowingly employed an alien who is not authorized




employment in the United States if the e@ployer has reason to
oelieve that the individual is an alien and the employer does not
request and obtain evidence that the individual is authorized
employment. Provided, that the foregoing shall not prevent the
Government for establishin§ knowing employment by any other
means.

(5) The Attorney General shall establish by regulation a form
by which every employer as defined in subsection (c)(l) above, and
every prospective employee of such employer, shall attest that the
prospective employee is a United States citizen, a national of the
United States, or has the status of an alien lawfully admitted for
permanent residence, or has been authorized employment by the
Attorney General, and'that.the employer has examined such
documents as may by regulation be prescribed by the Attorney
General relating to such citizenship, permanent residence status,
or employment authorization. Such forms as prescribed shall be
retained by the employer and shall be available for inspection by
officers of the Immigration and Naturalization Service." ”

"(D) The provisions of this section are intended to pre-empt
any state or local laws imposing civil or criminal sanctions upon
those who employ, or facilitate the employment, of aliens not
authorized to work in the United States."

(b) The title preceding section 274 of such Act is amended to

read as follows:



-

"BRINGING IN AND HARBORING CERTAIN ALIENS: RESTRICTION OF
EMPLOYMENT OF ALIENS."

(¢) The designation of se;tion 274 in the table of contents
(Title IT - Immigration, Chapter 8) of such Act is amended to read

as follows:

"Sec. 274. Bringing in and harboring certain aliens:
restriction of employment of aliens."
Sec. 2. Section 275 of the Immigration and Nationality Act,
(8 U.S.C. 1325) is designated as section 275A.
(a) The title preceding section 275 of the Act is
amended to read as follows:
"ENTRY OF ALIEN AT IMPROPER TIME OR PLACE: MISREPRESEN-
TATION AND CONCEALMENT OF FACT: MISREPRESENTATION OF
EMPLOYMENT STATUS"
(b) Section 275 of the Act is hereby amended by adding

after subsection (a) a new subsection (b) to read as

follows: |

"(b) Any person who with unlawful intent photographs;
prints, or in any other manner makes, or executes, any
engraving, photograph, print, or impression in the likeness
of any document presented to establish United States
citizenship, lawful permanent resident status or employment
authorization granted by the Attorney General, as required by
subsection 274(c)(5) of the Act or regulations issued

thereunder; or any person who with unlawful intent presents



such documents, shall upon conviction be fined not to exceed
$5,000 or be imprisoned not ﬁore than five years, or both."
(c) The designation of section 275 in the table of
cantents (Title II -'Imﬁigration, Chapter 8) of such Act is
amended.t&breaa'as.folioﬁéi : |
"Sec. 275. Entry of alien improper time or place; misrep-
resentation and concealment of facts; misrepresentation of

employment status."

Sec. 3. The provisions of this Act shall become effective

upon the date of enactment.




SECTION-BY-SECTION ANALYSIS

I. Subsection (d)(l) of Section 274 of the Act.

This subsection includes a provision exempting certain
employers fram coverage by this bill. An employer who can
establish (a) that he did not employ four or more persons, on a
permanent, seasonal, or part-time basis is not subject to the
penalties and fines incorporated in this bill. This procedure
requires an employer to come forward with evidence that he is not
a "four-or-more-person employer® once it is established by the
government that he has employed an alien who does not have
employment authorization, or who is not a lawful permanent
resident. This approach is considered necessary to establish that
the employer meets the numerical limitations of the bill's
coverage. Employers should be easily able to establish the
employment history of their business from business records such as
tax returns, FICA statements, and other means, which will show the
employment level at the time of and prior to the violation. The
evidence will be provided from ordinary business records, which
will not impose additional record-keeping burdens on employers.

II. Subsection (d)(2).

This subsection provides for a $500 - $1,000 fine per
violation for each alien employed in violation of this section.
The fine is to be paid to the district director of the Immigration
and Waturalization Service in whose district the violation occurs.
This procedure would allow a system of notice of intent to fine
similar to the procedure used presently in fine cases under
section 273. The procedures are set forth in 8 C.F.R. 280 et seq.
Payment would be enforced by civil suit in a district court.

III. Subsection (d4)(3).

This provision is aimed at an employer who shows a disregard
for the law, as it establishes a means for the government to go
into district court to sue for civil penalties and injunctive
relief. An action may be brought in any district where the

violation occurs, the employer transacts business, or the employer
.is found.

-

IV. Subsection (4d)(4).

This provision attempts to define the term "knowingly". It
combines the standard used in section 287 of the Act, 8 U.S.C.
1357, which is the basis for interrogating an alien or any person
who is believed to be an alien, as to his right to be in the
United States, with an affirmative duty on the part of the




emplover to make an inquiry into the individual's employment
status, once the employer has reason to believe that the
individual is an alien. This is in essence a standard of
"reasonable diligence". This approach will allow the use of a
standard with which the Immigration and Naturalization Service and
the Board of Immigration Appeals have a-certain amount of
experience, and would allow reference to the body of administra-

tive and judicial interpretations which exists in regard to £fine
cases. ' ’

V. Subsection (d)(5).

This subsection provides for a procedure by which the
Attorney General shall by regulation prescribe an employment form
establishing the employment status of a prospective employee. The
Attorney General will by regulation prescribe the type of
documents that a job applicant must provide to establish his
United States citizenship, lawful permanent resident status or
employment authorization granted by the Attorney General. The
forms prescribed would be retained by the employer for inspection
by Immigration and Naturalization Service officers.

VI. Subsection (f).

This provision pre-empts any state or local laws which may be

enacted to penalize employers who employ aliens without employment
authorization.

VII. Section 275 (b) of the Act.

A new section 275(b) of the Act is added to provide for
criminal penalties for persons who fraudulently duplicate or copy
documents used to established citizenship, permanent resident
status or employment authorization granted by the Attorney
General. Persons who present such fraudulent documents are
subject to the same penalties, which consist of a fine up to
$5,000 or five years imprisonment or both.
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The Spesaker
douse of Representatives
wWashington, D.C. 20515

Dsar M4r. Speaker:

Thers is herewith transmitted a legislative proposal, "To

ate Cupban/Haitian temporary resident status and for other _
poses.”

our
As a result of the 1980 "Mariel boatlift,™ 125,000
undocumented Cubans entered the United States claiming asylum.

During that same year approximately 35,000 Haitians arrived in .
rlorida seeking relief from deportation or exclusion.

This proposal repeals the Cuban Refugee Adjustment Act of
1966 so that undocumented Cubans will not be eligible for
adjustment of status upon completion of one year of physical
presence in the United States. : .

This proposal would allow most of the undocumented Cuban and
daitian entrants to regularize their status by applying for a new
renewable term "temporary resident" status. After five “wears of
contin.ous residence in this country, such Cubans and Haitians
could apply for permanent residence, providing they were self-

sufficiesnt, had minimal English language ability,, and they were
not otherwise excludable.

The Office of Management and Budget has advised that the

enactment of this legislation is in accord with the program of
the President.

Sincerely,

Robert A. McConnell
Assistant Attorney General
OCffice of Legislative Affairs

T ce——————
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Be it enacted bLthe Senate and House of Representatives of the United States

of America in Congress assembled, That this Act may be cited as the "Cuban/Haitian

Temporary Resident Status Act of 198L."

Sec. 2.  (a) Except as provided in subsection (c) of this section, the following
aliens shall be granted Cuban/Haitian temporary resident status 30 days after enact-
ment of this Act and may remain in the United States under such conditibns as the

Attorney General may deem appropriate:

(1) Nationals of Cuba who were paroled into the United States under

section 212(d)(5) of the Immigration and Nationality Act after April 20, 1980, and
before January |, 198];

A ]

(2) Nationals of Haiti who on December 31, 1980, were the subjectixf
exc¢lusion proceedings under section 236 of the Immigration and Nationality Act,
~
including those who on that date were under orders of exclusion and deportation

which had not yet been executed;

(3) Nationals of Haiti who on December 3], 1980, were the subjects of
deportation proceedings under section 242 of the Immigration and Nationality Act,

including those who on that date were under orders of deportation which had not

vet been executed;

Alin 477240014




-7 -

(4) Nationals of Haiti who were paroled into the United States under
section 212(d)(5) of the Immigration and Nationality Act before December 31, 1980,

and were physically present in the United States on that date; and

(5) Nationals of Cuba 61‘ Haiﬁ who dn December 31, 1980, had applications

for asylum pending with the Imnﬁgraﬁon and Naturalization Service.

(b) The Attorney General may in his discretion grant an alien described in
subsection (a) of this section authorization to engage in employment in the United

States and provide to that alien an "employment authorized" endorsement or other

appropriate work permit.

(c¢) Cuban/Haitian temporary resident status for any alien may be denied or
terminated by the Attorney General, in his discretion, pursuant to such regulations
as the Attorney General may prescribe, if the Attorney General determines that
the alien is excludable under section 212(a) of the Immigration and Nationality Act

(8 U.S.C. 1182(d)) (except paragraph (14), (15, (20), (21), (25) or (32) of subsection (a)),

or if the Attorney General determines that: N
(1) the alien ordered, incited, assisted, or otherwise participated in the

persecution of any person on account of race, religion, nationality, membership in a

particular social group, or political opinion;

(2) the alien, having been convicted by a final judgment of a particularly

serious crime, constitutes a danger to the community of the United States;

- ~(3) there are serious reasons for considering that the alien has committed

a serious nonpolitical crime outside the United States prior to the arrival of the

alien in the United States;
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(4) there are reasonable grounds for regarding the alien as a danger to

the security of the United States;
(3) the alien is in detention at the time this Act is enacted; or

(6) if the alien has been certified under section 234 as afflicted with a
disease specified in section 212(a)(6), or with any mental disease, defect, or disability
which would bring such alien within any of the classes exeluded from admission to

the United States under paragraphs (1), (2), (3), (4), or (5) of section 212(a).

(d) An alien granted Cuban/Haitian temporary resident status under this
section shall register with the Immigration and Naturalization Service every three
years, under such regulations as the Attorney General may prescribe, for so long as

the alien remains in temporary resident status.

(e) An alien granted Cuban/Haitian temporary resid‘ent status shall be eligible
for benefits under section 501 of the Refugee Education Assistance Act of 1980
(P.L. 96-122). Upon termination of eligibility for benefits under the Refugee Educa-
tion Assistance Act of 1980, an alien granted Cuban/Haitian temporary resident

status shall not be eligible for any benefits under any of the following provisions of

laws

(1) Aid to families with dependent children under Title IV, Part A, of the
Social Security Act (42 U.S.Cs 601 et seq.);

(2) supplemental security income for the aged, blind, and disabled under
Title XVI of the Social Security Act (42 U.S.C. 1381 et seq.) unless such disability

was incurred directly from employment after registration under the unemployment

provisions of the Act; and
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(3) Food Stamp Act of 1964, as amended (7 U.S.C. 20ll et seq.).

(f) Nothing in this section shall waive the civil or criminal penalties of sections
273 and Z74% of the Immigration and Natioﬁality Act.
Sec. 3. (a) Any alien (except an alien specified in section 2(a)(3), or an alien specified
in section 2(a)(5) who has entered the United States) who is denied Cuban/Haitian
temporary resident status for any of the reasons set forth in section 2(c), or wﬁose
status is terminated pursuant to the provisions of section 2 shall be detained
pending a final detemination of admissibility, or pending release on parole, or
pending deéor:tation if the alien is found excludable, unless an examining officer
finds that the alien is clearly and beyond a doubt entitled to be admitted to the
United States. Such detention shall be in any prison or other detention facility or
elsewhere, whether maintained b.y' the Federal Government or othe‘rwise,. as the
Attorney General may direct. The Attorney General may at any time transfer an
alien from one place of detention to another. No alien shall be released from
detention pending a {inal determination of admissibility, or pending exclusion or
-deportation if the alien is found excludable, -except in the discretion of the
Attorney General, and under such' conditions as the Attorney General may
prescribe, including rele-;se on bond. No court shall review any decision of the
Attorney General made pursuant to this paragraph to detain, to transfer or to
release an alien, except that any person so dé‘cained may obtain review, in habeas
corpus proceedings, on the question of whether that person falls within the

category of aliens subject to detention.

(b) An alien specified in section 2(a)(3), or an alien specified in section 2(a)(5)
who has entered the United States, who is denied Cuban/Haitian temporary
resident status for any of the reasons set forth in section 2(c), or whose status is

terminated pursuant to the provisions of section 2 shall be dealt with in accordance




Sec. 4. (a) Notwithstanding any numerical limitations in the Immigration and Nation-

ality Act, the Attorney General, in his discretion and under such regulations as he
may prescribe, may adjust the status of a Cuban/Haitian temporary resident to

that of an alien lawfully admitted for permanent residence if the alien:
() applies for such adjustment;
(2) is not firmly resettled in any foreign country;

(3) has been physically present in the United States for at least five

years after the earliest date upon which he came within any category specified in

section 2(a)(1)-(5);

(4) can demonstate an understanding of the English language, including
an ability to read, write, and speak words in ordinary usuage in the English
language: Provided, that this requirement shall not apply to any person physically

unable to comply therewith, if otherwise eligible for adjustment; Provided further,

that the requirements of this section relating to ability to read and write shall be
N
met if the applicant can read or write simple words and phrases and that no

extraordinary or unreasonable conditions shall be imposed upon the-applicant; and

(5) is admissible (except as otherwise provided in subsection (b)) as an
immigrant under the Immigration and Nationality Act at the time of examination

for adjustment of such alien.

(b) The provisions of paragraphs (14), (20), (21), and (32) of section 212(a) of
the Immigration and Nationality Act shall not be applicable to an alien seeking

adjustment of status under this section, and the Attorney General may waive any
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other provision of such section (other than paragraph (27), (29), or (33) and other.

than so much of paragraph (23) as relates to trafficking in narcotics) with respect

to such an alien for humanitarian purposes, to assure family unity, or when it is

otherwise in the public interest.

Sec. 5. (a) An alien granted Cuban/Haitian temporary resident status may not
apply for asylum under section 208 of the Immigration and Nationality Act (8 U.S.C.
1158), and any application for asylum under section 208 or under any other provision

of law filed by the alien but not approved before the alien was granted Cuban/Haitian

temporary resident status shall be denied.

(b) Subsection (c) of section 208 of the Immigration and Nationality Act (8
U.S.C. 1158) and subsection (b) of section 209 (8 U.S.C. 1159) of that Act shall not be

applicable to an alien granted Cuban/Haitian temporary resident status or to the

spouse or child of such alien. T
Sec. 6. Public Law 89-732 is repealed.

N

Sec. 7. .a) Section 50] of the Refugee Education Assistance Act of 1980 is amended

by striking out "Cuban and Haitian entrants" and inserting instead “designated Cuban

and Haitian arrivals"
(1) in subsection (a)(1);
(2) in subsection (b);

_(3) in subsection (c)XI)(A); and




(4) in subsection {e).

(b) Subsection (d) of such section is amended by striking out "Cuban or Haitian

entrant” and inserting instead "designated Cuban or Haitian arrival".

Sec. 8. There are hereby authorizéd to be appropriated such sums as may be necessary

for the purpose of carrying out the provisions of this Act.




CUBAN/HAITIAN TEMPORARY RESIDENT LEGISLATION

Section-by-Section Analysis

Section 2 of the bill grants "Cuban/Haitian temporary Resident" status to
Cubans who were paroled into the United States between April 20, 1980, and January
1, 1981, or who had: applications for asylum pending with the Immigration and Natural-
ization Service on December 3}, 1980, and to Haitians who were (1) subjects of exclu-
sion or deportation proceedings on December 3}, 1980, or (2) were paroled into the
United States before December 3l, 1980, or (3) who had applications for asylum
pending on December 31, |1980. Cuban/Haitian temporary resident status would be
granted 30 days after enactment of this Act. The Attorney General would be autho-
rized to deny Cuban/Haitian temporary resident status to, or terminate the status
of, any alien who is excludable under section 212(a) of the Immigration and Nationality
Act (8 U.S.C. 1182), with certain exceptions. It makes temporary resident status
inapplicable to detainees and to aliens certified as inadmissible by the Public Health
Service. This section would also permit the Attorney General to authorize
Cuban/Haitian temporary residents to engage in employment in the United States.
Subsection (d) provides that, notwithstanding that this section gives legal status to
these aliens, the penalty provisions of section 273 and section 274 of the Immigration
and Nationality Act would still apply to the boat captains who brought them in.

The section provides that aliens granted Cuban/Haitian temporary resident
status must register with the Attorney General every three yedrs and makes them

ineligible for any government benefits once benefits under the Refugee Assistance
Act of 1980 expire. :

Section 3 provides for detention of aliens denied Cuban/Haitian temporary
resident status until a final determination of admissibility is made, or pending deter-
mination, so that an alien may be detained for an indeterminate period. The section
limits judicial review of such detention to habeas corpus proceedings on the question
of whether that-person falls within the category of aliens subject to exclusion.

Persons eligible for deportation proceedings would be processed under section 242,
as presently.

Section & authorizes the Attorney General to adjust the status of a Cuban/Haitian
temporary resident to that of an alien lawfully admitted for permanent residence
after the alien has maintained temporary resident status for five years. The
Cuban/Haitian temporary resident may be denied adjustment if he is firmly resettled
in another country or inadmissible under the Immigration and Nationality Act (8
U.S.C. 1182). The Attorney General is authorized to waive grounds for exclusion
(with the exception of the provisions regarding national security, association with
the Nazi government or trafficking in narcotics) for humanitarian purposes, to
assure family unity, or when it otherwise would be in the public interest. These
adjustments would not count against the numerical limitations of the Immigration
and Nationality Act.

Section 5 terminates asylum proceedings for all temporary residents who

- have-not been granted asylum under section 208 of the Immigration and Nationality
Act (8 U.S.C. 1158) as of the date they are granted Cuban/Haitian temporary resident

status. Those aliens granted asylum prior to the enactment of this Act will retain

their status and will also be granted Cuban/Haitian temporary resident status if




eligible under this Act. For purposes of ad;ustment of status and family reunifi-
cation, such aliens will be treated as Cuban/Hajtian temporary residents.

Section 6 repeals the Cuban Refugee Adjustment Act, P.L. 89-732. Under
P.L. 39-732, the Cubans would otherwise be eligible for adjustment once they
complete a year of physu:al presence.

- Section 7 adopts a new term to descnbe the class of individuals to whom
section 501 of the Refugee Education Assistance Act of 1980 may be applicable.
Persons granted Cuban/Haitian Entrant status by this Act represent only part of
the class of whom section 501 applies. However, the term used in section 50l,
"Cuban and Haitian entrant", is so close to the term describing the status created
by this Act as to make highly desirable the use of some other term for the broader
category. Persons granted Cuban/Haitian status under this Act would meet the
definition of the class to whom section 501 of the Refugee Education Assistance
Act applies under subsection 50i(e)(l) of that Act.

Section 8 authorizes appropriations to carry out the provisions of this Act.
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Office of the Assistant Attorney General Washington, D.C. 20530

The Speaker
Hause of Representatives
Washingtca, D.C. 20515

Dear Mr. Speaker:

There is transmitted herewith a bill, "To amend the Immigration

and Nationality Act relating to the provisions for appeal asylum and
exclusion.”

Under this propcsal the United States could conduct expedited
proceedings with respect to undocumented aliens encountered at our
borders and ports of entry, and at points cutside the territorial
limits of the United States. Presently, an alien who enters the
United States without inspection can submit his asylum request and
remain in the United States while his asylum request winds its way
through the labyrinth of administrative and judicial channels. Thus,

there is an incentive for him to enter the United States without
inspection.

Current exclusion proceedings are prescribed by section 236 of
the Immigration and Nationality Act. That section provides for a
hearing before an immigration judge and regquires that a coamplete
record of the testimony and evidence be kept. Section 292 of the Act
provides right of counsel (at no expense to the Government) for any
alien in an .exclusion proceeding. Under 8 C.F.R. 236.2, “the
immig.ation judge must advise the alien of his right to counsel of
his choice and of the availability of free legal services. a
decision by the immigration judge that the alien is ‘“excludable is
appealable to the Attorney General under section 236(b). The Board
of Immigration Appeals was created by the Attorney General
administratively to hear such appeals (8 C.F.R., Part 3). Under 8
C.F.R. 236.7, the alien has 13 days after a written decision of
exclusion is mailed to file an appeal with the BIA. An appeal from
an oral decision of exclusion must be taken immediately after the
decision is rendered. On request, the BIA must schedule oral
hearings on the appeal.- BIA decisions must be issued in writing.
Under section 106(b) of the Act, an alien under a final order of
exclusion by the BIA may cbtain judicial review only by habeas corpus
proceedings.

This proposed legislation will streamline those proceedings when
an alien cannot present any documentation to support a claim of
admissibility. Under this proposal the initial questicning of a
particular. individual would be conducted by a trained Immigration and




Naturalization Service asylum officer. The examination would be oral
and no transcript would ‘be made of it. In most cases involving
undocumented aliens, the examining officer would make an immediate
decision to exclude the alien. There would be no right to an
administrative appeal. The ramoval or returmn of the alien to his
hane cauntry would be accamlished as soon as possible.

The OQffice of Management and Budget has advised that the
enactment of this leg:.slat:.on is in accord with the program of the
President.

Si.ncérely,

Rcbert A. McConnell
Assistant Attorney General
Office of Legislative Affairs
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Dear Mr. Speaker:

There is transmitted herswith a legislat'ive proposal "To provide
separate 40,000 immigrant visa limitations for Mexico and Canada."

Under this propcsal Mexico and Canada wauld each receive 40,000
immigrant visas anmually. 2any umused visas in ocne cauntry in a fiscal
year wauld be allotted to the other cauntry during the next fiscal
year. The overall limitation on immigration fram the rest of the
world waild be reduced fram 270,000 to 230,000. Historically, the
demand for immigrant visas by naticnals of Mexico has exceeded the
demand by naticnals of Canada. For example in fiscal year 1978 there
were 17,000 immigrants f£ram Canada as opposed to 92,000 from Mexico.
These figures include both mumerically and non-mmerically limited
immigrants. Based on this, we woild assume that Mexico wauld.use all
of their 40,000 visas in the first year and Canada would use no more
then 15,000 to 20,000 visas. In subsequent years the unused visas for
Canada would be allocated to Mexico and would prcbably result in 60,000
to 65,000 visas being available each year to Mexico. Essentially

there would be no increase in immigration from Canada and there would
be a substantial increase in immigration from Mexico.

The Office of Management & Budget has advised that the enactment

of this legislatien is in accord with the program of the President.
) Sincerely,
. Robert A. McConnell

Assistant Attormey General
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Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, that section 106(a)(1) of the Immigration and

Nationality Act (8 U.S.C. 1105a) is amended to read as follows:

A petition for review may be filed not later than 30 days from the date of the

final deportation order or from the effective date of this section, whichever

is the later.

Sec. 2. Section 279 of the Immigration and Nationality Act (8 U.S.C. 1329) is desig-

nated as section 279A.

(1) Section 279 of the Act is hereby amended by adding after subsection (a)
the following new subsection (b) to read as follows: D
™~
"(b) A petition for review of any administrative action arising under this Act,
or regulations issued pursuant to this Act, other than a final order of deporta-
tion as provided in section 106(a) of the Act, may not be filed later than 30
days from the date of the final administrative action or from the effective

date of this section, whichever is the later.,"

Sec. 3. Section 208 of the Immigration and Nationality Act (8 U.S.C. 1158) is amended

to read as follows:

Av..s A 0100



"Sec. 208(a)(l). An applicatidn for asylum may be made by any alien physically
present in the United States or at a land border or port of entry (except for an
alien in transit without visa). If an alien has entered the United States without
inspection, he shall not be eligible for asylum unless,. withih 14 days of such entry,
he presentshim#elf té Immigration and Naturalization officers to apply for asylum,
and shows good cause for his illegal entry. An alien may be granted asylum by an
asylum officer under paragraph (2) of this sﬁbsection, if (A) the asylum officer
determines that the alien is a refugee within the meaning of section 101(a)(42)(A);
(B) the alien is not firmly resettled in any foreign country; (C) the alien is not inad-
missible under the provisions of paragraphs (27), (29), or (33) of section 212(a), or so
much of paragraph 23 of section 212(a) as relates to tréfﬁcking; (D) the alien has
not been convicted by final judgment of a particularly serious crime and does not
constitute a danger to the community; and (E) there are no serious reasons for
considering that the alien has committed a serious nonpolitical crime outside the

United States prior to the arrival of the alien in the United States.

(2) Eligibility for asylum shall be determined by an asylum off;cg{, who
shall serve at the direction of the Commissioner, and who shall perform such other
duties as the Commissioner may prescribe, except for the investigation or prosecu-
tion of any case under sections 235 or 242 of this Act. An alien seeking asylum

-shall appear before the asylum officer in an informal, nonadversary interview, and
may be éccompanied by counsel at no expense and no delay to the government.
Counsel may advise the alien-during the interview but shall not otherwise participate
in the interview. The asylum officer may administer oaths and call witnesses, and
request information on an application from any government agency, including infor-
mation classified under Executive Order No. 12065 (50 U.S.C. nt. 40l). A record of

the proceedings shall be made in accordance with this section, and under such regu-
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lations as the Attorney General shall prescribe. The procedures set forth in this
section shall be the sole and exclusive procedures for determining asylum. The
determination of the asylum officer shall be ﬁnal. and shall not be subject to further
admmxstr:anve appeal or revxew,, except tha.t' en:her the Commlssxoner or the Attomey

Gener:al. may reqmre tha.t the decxsmrr of are asylum cfﬁcer be cernhecf to hurr for

rev leW.

(3) The burden of proof shall be on the alien to establish that he qualifies

for asylum under this section.

() No alien who meets the refugee definition set forth in section
101(2)(42)(A), and wha meets the requirements of subsections (1)(C), (D), and (E) of
this section shall be returned to the country or place where he would face pérsecu—

tion, as determined by the asylum officer.

(5) An alien against whom proceedings are instituted under section 236
or 242 of this Act, who has not previously made a claim for asylum, must make any
application for asylum to the asylum officer under this section within 10 d;y_s of the
service uf the notice instituting such proceedings. An alien who does not make
such a timely claim shall not be allowed ta initiate an asylum claim absent a clear

showing of changed circumstances in the country of the aliens's nationality, or in

the case of an alien having no nationality, the country of the alien's last habitual

residence.

-

(6) An asylum officer may not reopen a proceeding under this section
except upon a clear showing of changed circumstances in the country of the alien's

nationality, or in the case of an alien having no nationality, the country of the

alien's last habitual residence.




(b} Asylum granted under subsection (a) may be términa.ted if the Attorney
General, pursuant to such regulations as the Attorney General may prescribe, deter-
mines that the alienr is (A) no longer a refugee within the meaning of section
- 101(@)42)(A) owing, toa change in circumstances in the alien's country of nationality
or irr the case oi arn a.he.rz ha.vmg ne na.uonauty,, in the count:y in whxch. the alien
last habu:ua.uiyr resuied-‘o:' (B) the aherr wasnota refugee w;thm the meaning of -
section lOl(a)(ll»Z)(A) at the time he was granted asylum; or (C) the alien is na longer

eligible for asylum on any of the grounds set forth in (a)(l) above.

(c) A spouse or child (as defined in section 101(b)(1)(A), (B), (C), (D), or (E)) of
an alien who is granted asylum under subsection (a) may, if not otherwise eligible
for asylum under such subsection, be granted the same status as the alien if accom-

panying, or following to join, such alien.

(d) Notwithstanding any other provision of law, a denijal of an application for
asylum and the procedures established to adjudicate asylum claims' under this section
shall to subject to judicial review only in a proceeding challenging the validity of
an exclusion or deportation order as provided for in section 106(a) of the Ir;lmigration
and Nat’»nality Act, 8 U.S.C.- 11053, and shall not be subject to review under 5 uU.S.C.
702. The denial of an application for asylum may be set aside, or the cause remanded

for further proceedings, only upon a showing that such denial was arbitrary and

capricious, or was otherwise not in accordance with law."

~ Sec. 4. Section 235(b) of the Immigration and Nationality Act (3 U.S.C. 1225(b)) is

amended to read as follows:

"Sec. 235(b) An immigration officer shall inspect each alien seeking entry to the

United States and shail make a determination on each alien's admissibility. (1) The
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decision of the immigration officer on admissibility of a an alien shall be final, and
not subject to further agency review or to judicial review, if the immigration officer
determines amr alien to be an alien crewman,, a stowaway under sectionr 273(d) of

this Act, or an allem whc does not present documentary evidence of U.S. citizenship,

o Iawful. adrmssmm for permanent resxdence,, or a vxsa. or other entry documem:,. or

~, \JA B ,\,, e Vb ..~~

- 3 certxflcate: of Ldennty 1ssuedi under secnorr 3‘60(b) ta support a daxm of admszL-
bility. (2) Any alierr not excluded under paragraph one of this subsection who does
not appear to the examining immigration officer to be clearly and beyond a doubt

entitled to admission shall be detained for further inquiry by a special inquiry officer

under section 236."

Sec. 5. Section 237 of the Immigration and Nationality Act (8 U.S.C. 1227(3)) is

amended to read as followss

"Sec. 237(a)(1) Any alien (other than an alien crewman) arriving in the United States
wha is excluded under this Act, shall be immediately deported, in accommodations

of the same class in which he arrived, uniess the Attorney General, in an individual
case in his discretion, concludes that immediate deportation is not practic;able or
proper. DJeportation shall be to the country in which the alien boarded the vessel

-or aircraft in foreign territory. If such boarding occurred in territory contiguous to
the United States or ir any island adjacent thereto or adjacent to the United States
and the alien is not a native, citizen, or subject or national of, or does not have
residence in, such foreign contiguous territory or adjacent island, the deportation
shall instead be to the country in which is located the port at which the alien embarked
for such foreign contiguous territory or adjacent island. The cost of the maintenance,
inciuding detention expenses incident to detention of any such alien while he is

being detained, shall be borne by the owner or owners of the vessel or aircrat on

which he arrived, except that the cost of maintenance (including detention expenses
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and expenses. iﬁcident to detention while the alien ié being detained prior to the-
time he is offered for deportation to the transportation line which brought him to
the United States) shall not be: assessect against the owner or owners of such vessel
ar aircraft if (r'\) the auert was i possessxom of a valid, unexpu'ed immigrant visa,

or (BY the auent (other ttran: art aherr crewman)f was in pcssessxort of a valid,. unexpired
nommmxgrant visaz or other document authonzmg sucl‘r ahen to apply for temporary
admission to the United States, or an unexpired reentry permit issued to hinr, and

(i) such application was made within one ht.'lndred and twenty days of the date of
issuance of the visa or other document, or in the case of an alien in possession of a .
reentry permit, examined and admitted by the Service, or (ii) in the event the appli~
c.:ation was madé later than one hundred and twenty days of the date of issuance of
the visa or other document or such examination and a&mission, if the owner or
owners of such vessels or aircraft establishes to the satisfaction of the Attorney
General that the ground of exclusion could not have been ascertained by the exercise
of due diligence prior to the alien's embarkation, or (C) the person claimed United

States nationality or citizenship and was in possession of an unexpired United States

passport issued to him by competent authority..

\

(2) 1f the government of the country designated in subsection (a)(l) will
not accept the alien into its territory, the alien's deportation shalibe directed by
the Attorney General, in his discretion and without necessarily giving any priority

or preference because of their order as herein set forth, to —
(A) the country of which the alien is a subject, citizen, or national;

(B) the country in which he was born;

(C) the country in which he has a residence; or
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(D) any country which is willing to accept the alien into its territory, if

deportation to any of the foregoing countries is impracticable, inadvisable or impos-

sible.

(BF It shalf be unla.wful. for any mastec',. commandmg oiﬁcer, purser, persorr in:
charge, agent,. owner,t o; éonsxgnee of any vessel or axrcra.ft (1) to refuse to receive
any alien (other thamn an alien crewman) ordered deported under this section back
on board such vessel or aircraft or another vessel or aircraft owned or operated by
the same interests; (2) to fail to detain any alien (other than an alien crewman) on
board any such vessel or at the airport of arrival of the aircraft when required by
this Act or if so ordered by an’immigration officer, or to fail or refuse to deliver
him for medical or other inspection, or for further medical or other ingpection, as
and when so ordered by such officer; (3) to refuse or fail to remove him from the
United States.to the country to which his exclusion and deportation has been directed;
(4) to fail to pay the cost of his maintenance while being detained as required by
this section or section 233 of this fiﬂe; (5) to take any fee, deposit, or consideration
onr a contingent basis to be kept or returned in case the alien is landed or excluded;
or (6) knowingly to bring to the United States any alien (other than an alien crewman)
exclude ' or arrested and deported under any provision of law until such alien\ may
be.lawfully entitled to reapply for admission to the United States. If it shall appear
to the satisfaction of the Attorney General that any such master, commanding
officer, purser, person in charge, agent, owner, or consignee of any vessel or air-
craft has violated any of the provisions of this section or of section 233 of this
title, .such master, commanding officer, purser, person in charge, agent, owner, or
consignee shall pay to the district director of customs of the district in which the
port of arrival is situated or in which any vessel or aircraft of the line may be found,

the sum of 3300 for each violation. No such vessel or aircraft shall have clearance

from any port of the United States while any such fine is unpaid or while the question
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of liability to pay any such fine is being determined, nor shall any such fine be:
remitted or refunded; except that clearance may be granted prior to the determin-
ation of such questiorr upon the deposit with the-district. director of customs of a

bond or undertaking approved by the Attorney General or a sum sufficient to caver

(¢} An alien shall be deported on a vessel or an aircraft owned by ther same
person who owns the vessel or aircraft on thch such alien arrived in the United
States, unless it is impracticable to so deport the alien within a reasonable time.
The transporation expenses of the alien's deportation shall be borne by the owner or
owners of the véssel or aircraft on thch the alien arrived. If the deportation is
effected on a vessel or aircrait not owned by such ownér or owners, the transpor-
‘tation expenses of the alien's depor"ta.tion may be paid from the appropriation for
the enforcement of this Act and recovered by civil suit from any owner agent, or
consignee of the vessel or aircraft on which the alien arrived.

(d) The Attorney General, under such conditions as are by regulations prescribed,
may stay the deportation of any alien deportable under this section, if in r;iq j\udg-
ment thc testimony of such alien is necessary on behalf of the United States in the
prosecution of offenders against any provision of this Act or otherrlaws of the United
States. The cost of maintenance of any person so detained x;esulting from a stay of
deportation under this subsection and a witness fee in the sum of Sl per day for
each day such person is so detained may be paid from the appropriation for the
enforcement of this title. Such alien may be released under bond in the penalty of
not less than $500 with security approved by the Attorney General on condition
that such alien shall be produced when required as a witness and for deportation,

and on such other conditions as the Attorney General may prescribe.







Section-by-Section Analysis and Background

Section 106(a) of the Immigration and Nationality Act is amended to shorten

the: time period withim whiclr a deportanort order may be appealed from six months
ta 30 days.

S'ecncmz a.mends sectior 279‘ of the Act tc specxﬁcallyf de51gnate a 3(I da.y
appeat period ta a district court irr cases where an administrative action is contested.

This amendment will provide for consistency wittr section 106. Under the current

provisiom, aliens often wait to petition for review of administrative actions until
after the deportation process is completed..

Section 3 amends section 208. Subsection 208(a)(l) is amended to incorporate
the present provision that any alien physically present in the United States may
apply for asylum, except that the proposal makes aliens in transit without visas

ineligible for asylum, and aliens who entered without inspection ineligible except
under certain circumstances.

Subsection 208(a)(2) provides for the creation of an "asylum officer" to adjudi-
cate asylum claims and makes his decision non-reviewable, except that the Commis-
sioner or the Attorney General may require a decision to be certified for review by
them. The asylum proceedings are described as informal and nonadversary in nature.

Counsel may be present, but only to advise the alien; he may not participate in the
proceedings.

Subsection 208(a)(3) statutorily places the burder of proof on the alien applicant.
This codifies the administrative interpretations of the Board of Immigration Appeals.

Subsection 208(a)(%) bars the deportation of an alien to a country or place
where he will suffer persecution, thus incorporating the major provision of the
present section 243(h). This section satisfies the standards of Article 33 of the y
United Nations Convention, by preventing qualifying aliens from being sent to places
where they would be persecuted, even if such aliens are ineligible for asylum>

Subsection 208(a)(5) provides that an alien brought for exclusion or deportation
who has not previously made a claim for asylum must raise such ctaims within 4

days, otherwise he can raise such claims only upon a clear showing of changed cir-
cumstances.

Subsection 208(a)(6) prohibits reopening of proceedings before the asylum
officer except upon a clear showing of changed circumstances.

_ Subsection 208(b) provides for termination of asylum status if circumstances
change in the country of persecution. It also adds a provision allowing termination

if the alien was not a refugee at the time he was granted asylum. Thisisa parallel
provision to section 207. Additionally, it allows for termination if it is determined
that the alien is no longer eligible for any of the reasons which initially bar a grant

of asylum. These grounds are presently incorporated in the asylum regulations, but
have no statutory basis, except by analogy to section 2¢3(h).



Subsection 208(d) provides that judicial Eeview of an asylum claim or of
asylum proccedings is available only upon review cf an arder of exclusion or
deporta.non.

Section & amends section Z35(b) tor provxde that any alier who presents
himself for inspectior by an immigration officer may be summarily excluded from
admission by that immigration officer if the aliete does not present any
dacumentation to support & claim that he is admissible to the United States..

Section 5 amends section 237 to eliminate the problems caused by the current
law which specifies that an alien ordered excluded from the United States may be
returned only to the"country whence he came." Decisional law has defined "the
country whence he came' as the country where the alien last had a place of abode.
When, however, that country does not recognize the alien's right to return, the
United States Government has no discretion under the Immigration and Nationality
Act to apply to a second country which may be willing to accept the alien as a
deportee. In contrast, when an aliem illegally in the United States is ordered
arrested and deported following an expulsion hearing, section 243(a) of the Act (8
U.S.C. 1253(a)) provides that if the country first designated will not accept the
alien, application may be made to other countries. This amemdment would provide
similar options with respect to aliens who have been ordered excluded and
deported. It will also eliminate the confusing term "whence he came" and make it
clear to which country deportation initially would be sought.

Section 6 repeals section 243(h) in its entirety. As long as this withholding
provision exists, each alien will have two means of applying for asylum in the
United States. With the incorporation of the new subsection 208(a)(4), which bars

* deportation to a country or place of persecution, there is no need for withholding
of deportation. In practice, the existence of both applications has led to confusion,
as immigration judges apparently have the option of granting either asylum or
withholding. The reality of the situation is that few if any aliens granted
withholding ever leave the United States. It is also incongruous to havea ™
mandatc 'y withholding provision and a discretionary asylum provision.

™~
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The Speaker
House af Representative
Wasnington, D.C. 20515

Dear Mr. Speaker

Thers is herewith transmitted a legislative proposal, "To

amend the Immigration and Natlonallty Act, and for other -
purposes." '

This proposal establishes a two-year program for the
admission of nationals of Mexico for employment in jobs for which
there is a shortage of domestic workers. The ]obs could be in any
field, skilled or unskilled, prOVLded that there is a lack of :
available labor. Since the program is a pilot project and is
intended as a test, it would be limited in time to a two-year
period, and limited in size to 50,000 workers per year.

In states where it was certified that there was an adequate
supply of American workers, certain job categories would be

excluded from this program. The existing H-2 temporary worker
program would continue to operate:. N

During the trial period, the experimental program would be
avaluated for its impact on American workers, the feasibility of

enforcing the program's restrictions, and the overall benefit to
the United States.

The Office of Management and Budget has advised that the

enactment of this leglslatlon.Ls in accord - with the program of
the President.

Sincerely,

Robert A. McConnell
Assistant Attorney General
Office of Legislative Affairs
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Be it enacted by the Senate and House of Represéntatives of

the United States of America in Congress assembled, That,

(a) During each of two consecutive twelve month periods
beginning on thé first day of the seventh month following
enactment of this secﬁion, there are authorized to be admitted to
the United States as nonimmigrants not more than fifty thousand
aliens wha --

(1) are nationals of Mexico;

B
(2) have a residence in Mexico which they have no

intention of abandoning; ™

(3) are seekinq to enter the United States temporarily
ta perform-services or labor as specified in
subsection (b) of this section:

(4) are in possession of a nonimmigrant visa issued by a

consular officer as provided in subsection (¢) of

this section; and

ane 17 10Q1



- (5) are atherwise admissible under the Immigration and

VatxcnalLty'Act, as amended, to the United States as

(AR

e aan;mmlqrants- '1 B B

Cbl Ctl":‘Er;c:: tcz the beqmmg cE eachs twelve-mon,th ge:::.od;

suec:fxed in suhsectlcm (a) cf th:s sectxcn, the-vaerncr’cE each
of the states of the United States wishing to participate in the
program established imr this section, shall, (A) using a format
which may be prescribed by the Secretary of Labor, establish a
list of industries, following the Standard Industrial
Classification Cédey and/or a list.of'occupations,'fbllowing the -

Dictionary of Occupational Titles, containing the industries

and/or occupations having an adequate supply of qualified workers

within such State; and (B). estimate how many aliens described in
subsection (a) of this section might be admitted to the United

States for employment in other occupations in such state without

adversely affecting labor conditions therein.

-

(2) Upon receipt of the determinations made by’the.sgveral
states pursuant to subsection (b)(l1)(B) of this section, the
Secretary of Labor shall calculate the national “total of such
estimates. If such total exceeds fifty thousand, the Secretary
shall assign to each state a total which shall bear to 50,000 the

same relationship as that state's estimates bears to the national
| total of such estimates. The Secretary shall thereupon promptly
inform the Secretary of State and the Commissioner of Immigration

and Naturalization of such estimates or of the total assigned to

each state.



(3) Any person in the United States intending to employ an
alien described in subséctiop (a) of this section may apply to the
Governor of the state in which thé alien will be employed, in such
form as the Secretary of Labor may prescribe, and submit a
statement identifyiﬁg*tbe;occugation inr which employment is to be
cffered to the alien, ﬁéinq'tﬂé Dictionary of Occupational Titles,
aﬁd certifying that the employer will comply with all Federal,
State and local laws regarding Quch employment. Upon receipt of
such application, the Governor shall approve such application and
endorse it appropriately, if (1) the occupation in which the alien
is to be employed is not included on the list preparéd pursuant to -
subsection (b)(1)(A) for such state; and (2) if the number of such
applications approved for such state in the same twelve-month
period has not reached the number established for such state
pursuant to subsection (b)(2). Nothing in this section shall be
construed to authorize or require the Secretary of Labor to
participate in the recruitment of workers under this section.

(4) Upon aﬁproval and endorsement of an applicati;n, the
Governor shall transmit the endorsed application to the consular
office at which the alien will apply for a visa.»

(c) After receipt of the application as provided in
subsection (b)(4) of this section, the consular ocfficer may, upon
application therefor by an alien designated by the employer, issue
a nonimmigrant visa tc the alien, provided the alien is otherwise
eligible therefor as provided in subséction (a) of this section.
Such visa shall be in the form prescribed by the Secretary of

State -for nonimmigrant visas generally, shall bear the visa symbol

"M" and shall be valid for no more than one year from the date of

issuance of such visa.




-— -

(d) When an alien in possession of a visa issued pursuant to
subsegtion (¢) applies for admissidnAto the United States, the
Attorney General shall, if he finds that the alien is admissible ‘
to the Unite&.States; admit the:al;em for a period of no more than

165 days. -

“(e) An aIie; a&mitéé& éuréuanﬁ ta subsection (d) of this
section may be granted permission to change employment, upon
application by the employer for whom the alien desires to work,
provided that (1) such employment is in 5 state participating in
the program established by this sec;ion; and (2) such employment
is not in an occupation listed pursuant to subsection (b)(1)(A)
for such state. An employer desiring and intending to employ such
an alien may apply to the Governor of the State on the form
prescfibed pursuant to subsection (b)(l) of this section. If the
Governor determines that such employment is not in an occupation
listed pursuant to subsection (b)(l)(A) of this section for the
State, he shall approve such application and return it to the
émployer. The employer shall thereupon furnish the approved
application to the alien and instruct him to apply to the District
Office of the Immigration and Naturalization Service having
jurisdiction over the place of proposed employment, for annotation
of the alien's entry record to reflect the change of employment
~and for extension of his authorized period of admission, if
necessary. Actual employment of the alien by the new employer
prior to the procedure prescribed in this subsection shall
constitute employment in violation of the provisions of this

sectiaﬁ>within the meaning of subsection (f) of this section.




(£) A aliem7admiﬁfed.pursuant to the provisions of this
secticm.whc'thereafter‘is employed in viclation of the provisions

af thzs sectzon. rema:ns—lcnger than authorized under this

ER -

sect:.orr,. cr othe:cw:se vzola.tes the terms and‘. cond:.t:ons of kis

-@n..-‘-‘

a&mzssxcnksnall nct.thereafte: be ellglble.for'admxss;ou.pursuant

to this section.
(g) an alien who is the spouse or child of an alien admitted
pursuant to this section shall not be admissible to the United
. States on the basis of such relationship.
th) No alien admitted pursuant to this section shall be
eligible to receive any of the following benefits --
(1) aid to families with dependent children under Title
IV, Part A, of the Social Security Act (42 U.S.C. 601 et
seg.)s
(2) supplemental security income for the aged, blind and
disabled under Title XVI of the Social Security Act (42

U.S.C. 1381, et seq.) unless such disability was incurred

directly from employment in the United States pursuant to

this sectiony

(3) food stamps under the Food Stamp Act of 1964, as
amended (7 U.S.C. 2011, et seqg.); or

(4) benefits under any State or Federal unemployment
compensation program based on any services performed or any
wages earned while present in thé United States after such
admission; Provided, however, That no employer of such an
-aXien shall be exempt from taxation on the wages paid to such

alien under any state unemployment compensation law or under



chapter 23 of the Internal Revenue Code of 1954 because of
such alien's status as an alien, the admission of such alien

pursuant to this section, or the temporary nature of such
- admission.

S L

.(if(l;tNbﬁﬁithStanding‘thezprovisiohs of the Immigration and

Nationality Act, as amended, no alien admitted as a nonimmigrant
pursuant to the provisions of this section shall be granted
adjustment of status pursuant to section 245 thereof to that of an
alien lawfully admitted for permanent residence, change of
nonimmigranﬁ classification pursuant to section 248 thereof, or
suspension of deportation pursuant to section 244 thereof.

(2) Except as otherwise provided in this section, the
provisions of the Immigration and Nationality Act, as amended,
shall apply in the administration and enforcement of the
provisions of this section.

(3) Not later than ninety dayé following the end of each
twelve-month period specified in subsection (a) of this section,
the Governor of each State which has participated in the program
established by this section during such twelve-month period shall
submit to the Secfetary'of Labor a detailed report of the

operation of the program-in such State. The report shall contain

such information as the Secretary of Labor may prescribe,

including, but not limited to, the number of workers employed
under this program in the state, the occupations and industries in
which such workers were employed, the locations within the state

at which such workers were employed, and the wages and working

conditions of such employment.




- U.S: Department of Justice
Office of Legislative Affairs
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O SENT TO CONGRESS

House of Representatives
Washington, D. C. 20515

Dear Mr. Speaker:

There is herewith transmitted a legislative proposal "To

amend the Immigration and Nationality Act, and for other pur-
poses." .

This legislation would permit the President to declare an
"immigration emergency™ in order toc enable the United States to
respond to the actual or threatened mass migration of wvisaless
aliens to the United States. This proposal would amend the
Immigration and Nationality Act by adding new sections 240A
through 240E (8 USC 1230A through 8 USC 1230E).

The need for this legislation became apparent as a result
of the 1980 Cuban flotilla, during which the United States was
unable to restrain the mass migration of thousands of Cubans.
This legislation should enable the Federal Government to respond
more effectively to future mass migrations. One of the ways the
legislation seeks to do this is by prohibiting residents of the
United States from aiding aliens in their efforts to enter the
United States. The Cuban flotilla demcnstrated that persons
living in the United States could become prime participants in
a mass migration by providing the means of transportation for
the aliens seeking to enter the United States. The Cuban flotilla
also demonstrated that in certain circumstances United States
residents may be willing to lend this assistance even though
the aliens may not be entitled to admission.

Several of the provisions in this bill are designed to give
law enforcement authorities the power to prevent United States
residents from transporting visaless aliens to the United States.
Section 240B(a) authorizes the President to impose travel restric-
tions as to a designated foreign country or area. Any conveyance
under the care, custody or control of a United States resident
would be prohibited from going within a specified distance of the
designated foreign country or area unless prior permission from a




designated agency has been obtained. Furthermore, section 240B(b) (1)
authorizes the President to close harbors, airports, or roads which
may" be used by persons seeking to bring aliens to the United States.
The purpose of this provision is to enable law enforcement authori-
ties to prevent, for example, the departure of vessels from a harbor.
It is obviously easier to restrict boats ta a harbor than it is to
try and intercept them once they are on the high seas. Effective
enforcement may thus require that vessels be prevented from reaching
open waters where they-would be able tao scatter and aveid detection.
Persons removing vessels from the harbor without permission would be
suhject to arrest and criminal penalties.

There are alsoc important reasons for not attempting to rely on
existing emergency legislation. While the International Emergency
Economic Powers Act, (IEEPA), 50 U.S.C. 1701 et seqg., gives the
President broad powers and could conceivably be invoked in a situa-
tion where there is an actual or threatened mass migration of wvisa-

less aliens to the United States, to exclusively rely on IEEPA would
be unsatisfactory.

- First, under IEEPA, an emergency can be declared only when
there is "any unusual and extraordinary threat . . . to the national
security, foreign policy, or economy of the United States.™ It is
conceivable that some situations which would merit the calling of an
immigration emergency, would also meet the criteria of IEEPA.
However, there are other situations which would justify the calling
of an immigration emergency but which would not clearly be a threat
to the national security, foreign policy or economy of the United
States, and thus the provisions of IEEPA could not be invoked.

Second, while IEEPA would authorize some of the actions which
could be pursued under this immigration emergency legislation, such
as the travel restrictions, it probably would not authorize such
procedures as those designed to expedite exclusion and asylum claims,
the detention of aliens pending deportation proceedings, and the
interdiction of aliens coming to the United States. IEEPA was
primarily designed to regulate international economic transactions
and not to control noneconomic aspects of international intercourse.

Third, IEEPA gives the President greater powers than would be
needed to take care of an immigration emergency. IEEPA was drafted
broadly so as to encompass a wide range of situations which would
threaten the national security, foreign policy or economy of the
United States. An immigration emergency, on the other hand, is a
limited type of emergency for which specific powers can be delineated
to respond to the situation. The public and the judiciary should
more readily understand and uphold actions taken in the course of an
immigration emergency if there is a specific statute authorizing such
actions, rather than if supports for those actions must be sought
from the statutory provisions of legislation such as IEEPA, which is

not tailored to the precise problems that would arise during an
immigration emergency.
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Beth enacted’by"the Senate and House of Representatzves of

the United States of’Amerxca in Congress assembIed That Chapter 4

of Title IT of the Immigration and Nationality Act is amended by
inserting at the end thereof the following new sections (8 USC
1230&2 through 1230E):
*Sec. 240A. Declaration of Immigration Emergency
(a) The President may declare an immigration emergency with
respect to any specifically designated foreign country or
countries or geographical area or areas, if the President, in his
judgment, determines that:
(1) a substantial number of aliens who lack documents
authorizing entry to the United States appear to
be ready to embark or have already embarked for the i
United Stateé, and the aliens will travel from, or
are likely to travel in transit through, the foreign
country or countries or the geographical area or
areas; and
(Z) the normal procedures of the Immigration and Nationality
Act or the current resources of the Immigration and
Naturalization Service would be inadequate to respond
effectively to the influx of these aliens.
{(b) Within 48 hours of the declaration of any immigration
emergency, the President shall inform the Speaker of the House and

the President pro-tempore of the Senate of the reasons prompting

AUG 17,ﬁB1.




the declaration. The President shall cause the declarationm to be
published in the Federal Register as soon as practicable. The
declaration shall expire-automatically 120 days after its procla-
mation, unless ended sooner by thezEreSL&ent- The President may
extend the declmt;orf for add;t:.onal perx.ods of 120. &ays by
'foIIowzng the-pr&ceaﬁres set,farth-xm this subsectzon, if, im his
judgment, the conditions listed in subsection (a) continue to
exist.
"Sec. 240B. Emergency Powers and Procedures
(a) Upon the declaration of an immigration emergency under
Section 240A, the President may invoke the following emergency
powers and procedures:
(I) AlIl United States vessels, vehicles and aircraft,
and any other vessel, vehicle or aircraft which is
owned or operated by, chartered to, or otherwise
controlled by one or more citizens or residents of
the United States or corporations organized under
the laws of the United States or of any political
subdivision thereof, bound directly or indirectly
for a designated foreign country or geographical
area may be precluded from departing from the
United States or may be intercepted while en route
and required to return to the United States if
feasible, or to any other reasonable location until
such time as it is feasible to return to the United
States, or, if appropriate, allowed to proceed to
any other reasonable location.
(2) The arrival in the United States of any aliens or

class of aliens who lack documents authorizing entry

-2-




(3) (1)

(ji

) ax:ea _may be_gzevented by :etunnng ar requz.r:.ng

 ?;the>:etu:mfta'amg>such alzem cr'any‘vessel.

to the United States or who are otherwise
inadmissible and who are traveling directly
aor indirectly from or im transit through a

dEsignatedifbreigm cduntry or geographical

i
y-»&

vehicle, or'alrcraft carrylnq any such alien

to the designated country or area, or to any
other suitable country or area.

The exclusion or admission to the United States
of any alien, regardless of nationality, who is
traveling to the United States directly or
indirectly from or through the designated foreign
country or'geographical.areé and who is not in
possession of a visa or other entry document
required for admission to the United States by
statute or regulation may be determined under
procedures established by the Attorney General
(whether by regqulation or otherwise), and no such
alien shall be presented for inquiry before a

special inquiry officer unless such presentation

is authorized by the Attorney General pursuant to
regulation.

Notwithstanding section 208, or any other provision
of law, the Attorney General may establish by regqu-
lation or otherwise a separate procedure to consider
an asylum claim advanced by an alien whose admissi-
bility is to be determined in accordance with this

paragraph.



-

Ciiiy

{iv)

(v

(4)

Any alien found inadmissible to the United
States pursuant to the procedures established
by the Attorney General under this paragraph

shall.be:deported to the country from whence

he came. If the Attorney' General determines

e -

tha.t: t&e aI:.enr shouI& not or carmct pract:.cably

-n- —w.p_“

» "Be r.:emoveti tcx the countr:y from: whence the alien

came,. the-Attorney~G9neral.may'deport the alien

ta any country described in section 243(a),

without regard to the designation of-the alien

or the order of countries set forth in section
243(a).

Any aiien admitted to the United States under this
paragraph shall be admitted for such time and

under such conditions as may be prescribed by the
Attorney General, including the giving of a boﬁa
with sufficient surety in such sum and containing
such conditions as the Attorney General shall
prescribe to insure compliance with the terms and
conditions of the alien's admission.

Na court shall have jurisdiction to review the
determination of admissibility or nonadmissibility,
or the determination of any asylum claim with
respect to any alien who is subject to this
paragraph.

Every alien who is subject to the provisions of this
section shall be detained pending a final determina-

tion of admissibility, or pending release on parole,




or pending deportation if the aliem is found
excludable, unless an examining officer finds
-that the alien is clearly and beyond a doubt
ent:.tle& ta be adm:.tted. to the Um.ted States.

: Such>detentzon shall.be in any'grzson or other

Cauni
(e b inbas

detent;on faczllty or eIsewherep whether main-
tained by the Federal Government or otherwise,

as the Attorney General may direct. The Attorney
General may at any time transfer an alien from
one place of detention to another. No alien
shall be released from detention pending a final
determination of admissibility, or pending depor-
tation if the alien is :ound excludable, except
in the discretion of the Attorney General, and
"under such conditions as the Attorney Generallmay
prescribe, including release on bond. Any alien
applying for admission from foreign contiguous
territory may, in the discretion of the Attorney
General, be required to remain ocutside of the
United States pending a final determination of
admissibility. No court shall review any decision
of the Attorney General made pursuant to this
paragraph to detain, to transfer or to release

an alien, except that any person so detained may
obtain review, in habeas corpus proceedings, on
the question of whether that person falls within
the category of aliens subject to detention.’

Nothing in this paragraph shall relieve a carrier




(9 4

or any other person of any liability, duty

or consequence pertaining to the detention
of aliens which may arise under any other

grovisiom of the: Act or other Iaw-

(49 2 The Pzes:.d”ent may exempt any source of -

,;_;.,, .,»w,m,.. e

’:“any degax:tment' agency, or mstrumental:.ty i

the executxve b:auch.frcmzappllcable-env1ron-
mental requirements pursuant to section 1323(a)
of title 33 and sections 3003j-6(b), 4903, 6961,

and 7418(b) of title 42 of the United States

Code.

4

(ii) Upon a Presidential finding, transmitted to
Congress, that an exemption is necessary tc
respond to an immigratioh emergency, the President
may exempt any source or action of any department,
agency, or instrumentality in the executive branch
which is directly and substantially related to an
immigration emergency from applicable requirements
of the National Environmental Policy Act, 42 U.S.C.
4331 et seqg., the Coastal Zone Management Act, 46
U.S.C. 1451 et seg., the Endangered Species Act, 16
U.S.C. 1531 et seq., The Fish and Wildlife Coordina-
tion Act, 16 U.S.C. 661 et seq., the Historic
Preservation Act, 16 U.S.C. 470 et seg., and from
the applicable requirements of any other Federal,
state or local law which is intended principally to
protect or preserve the environment, wildlife, or
aspects of the history or heritage of the United

States.




(b)Y (L)

(2)

(iif)} Except with respect toc matters concerning
the detention of aliens, an exemption under this
paragraph shall lapse upon termination of an

immigration.eme:gency; Im no event shall any

exemgtxom under thls»paragrapn Iast more than one

_.,~ 4.‘ —

'izear_ ;an exemptzon;w1th respect to-matters—con—

i T
e R, U

cerning the detentlon of allenStshaII last until
terminated by the PBresident, or the expiration

of one year, whichever occurs first. During the
time period in which an exemption applies the
President may, in his discretion, require that a
source nonetheless meet certain environmental
standards without thereby creating a private
right of action to enforce that requirement.
During the existence of the immigration emergency,
the President may order the closing or sealing of
any harbor, port, airport, road or any other place,
structure or location which may be used as a point
of departure from the United States to a designated
foreign country or geographical area, if, in the
President's judgment; such action is necessary to
prevent the arrival in the United States of aliens
who are inadmissible and who are traveling from or
in transit through a designated country or area.
No person shall cause any vessel, vehicle or
aircraft to depart from or beyond a closed or
sealed harbor, port, airport, road, place, struc-
ture or location during an immigration emergency,

unless written permission has been obtained for

-7 -




(31

such departure prior to the actual departure
of the vessel, vehicle or aircraft.

Permission for departure from or beyond a

closed or sealed harbor, port, airport, road,

:ff?cz‘angsother-glace, structure'or'locatlom.shall

(4)

he=gzven.only for those-vesseis, veh;cles, and
aircraft which are clearly shown not to be
destined for a designated foreign country or
geographical area. The agency designated by
the President -under subsection (c) of this
section shall prescribe the procedures to be
followed in requesting departure permission.

In the absence pf such procedures, permission
may be sought from any agency directly involved
in the closing or sealing of the harbor, port,
airport, road, or other place, structure or
Iocation. A final decision shall be made on
any request for departure permission within 72
hours of the request, unless the person seeking
such permission consents to a longer period. 1If
no action is taken on the request within the
requisite period, the request for departure
permission shall be deemed denied.

The district courts of the United States shall
have jurisdiction to review any final decision
denying permission to depart under paragraph (3)
of this subsection, except that review may be
obtained prior to a final administrative decision

with respect to any vessel, vehicle or aircraft if

-8 -




irrepafﬁble injury would@ occur before a
final administrative decision could be
obtained.

tcx AIthough.the Eres;dent may not delegate the authority to
£n1txate'those'emergency powers of’thxs,sectxou,whxch.expressly
regpxre»Eresz&éﬁ;igifi;;ocatlcn, the'PreSLdent.may deslgnate one
or more agencies of the-EederaI,Government tc administer the pro-
visions of sections 240B through 240D. In the course of enforce-—
ment of these provisions, the designated agency may promulgate
requlations and may request assistance from any state or local
agency or from any civilian Federal agency. The President may
direct that any component of the Department of ﬁefense, including
the Army, Navy, and Air;Force, provide assistance, any statute,
rule or regulation to-the contrarf notwithstanding. Any such
agency or military component may assist in the actual detention,
removal and transportation of an alien to the country to which he
is being deported.

‘&) Notwithstanding any other provision of law, any agency
or military component requested or directed to render assistance
or services during an immigration emergency is authorized to stop,
hoard. inspect and seize any vessel, vehicle or aircraft which is
subject to the provisions of sections 240B through 240D.

ie; In providing assistance under sections 240B through
240D, agencies shall have the same authority as for disaster
relief uwnder 42 U.S.C. Sl§9.

(£) The provisions of paragraphs (3) and (4) of subsection
(a) of this section shall continue to govern any aliens subject to

those provisions, regardless of the termination of the immigration

emergency.

S




() Thé:?resi&eﬁt,may-&ireﬁt the enforcement of subsection
(a) of this section beyond the territorial limits of the United
States including on the high seas.

(k) Nothlng in thls sectlon.shall relieve any carrier or any
other‘person‘of any'clvzl.ar'crimxnal,llabzllty; duty; or conse-—

.\.«v. -

quence tha:t may arzse Ei:om the transporta.tx.on: or the br.mg'lng: of

N BT oV DRV I
-

any-aILem tc.the‘Unzte&.States;’

®Sec. 240C. Travel Restrictions and Licensing

(=) Uponr the declaration of an immigration emergency under
section 240A, it shall be unlawful for any person to cause any
United States vessel, vehicle, or aircraft, or any other vessel,
vehicle or aircraft which is owned by, chartered to or otherwise
controlled by one or more citizens or residents of the United
States or corporations organized under the laws of the United
States or of any poIiticai subdivision thereof, to travel or be
transported to a designated foreign country or geographical area
or to within such distance therefrom as the President may specify,
unless prior approval has been obtained from an agency designated
.¥ tke President.

(b) The designated agency may, for authorized purposes,
gr2nt prior approval for travel to or around a designated foreign
country or geographical area by regulation for certain classes or
~a2*+ecories of vessels, vehicles and aircraft. The owner or
operator of any vessel, vehicle, or aircraft not authorized by
regulation to travel to or around a designated counﬁry or area may
27z .y “o the designated agency for a license granting permission
for one or more trips to that country or area. The designated
agency shall establish by regulation the procedures governing the

application for and the approval and revocation of such licenses.
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The designated agency may authorize'officials of any other United
States agency to accept and transmit applications for licenses to
the'designated.agency or“ta grant or deny such licenses under
standards,establlshed.bz'the:deSLQnate& ageny.

(clc No t::aveI. tcx oz:‘wr.tfum such dlstance as the Preszdent

mag'sgecifg'frcmAa—deslgnate&;fcfeigm country or area shaII\be
approved if it appears that such travel may result in or contrib-
ute to a vioclation of any statute or regulation relating to the
immigration of aliens to the United States.

(@) Nothing in this section shall be construed to require
the agency designated by the President to approve the travel of .
any vessel, vehicle or aircraft to a designated country or‘area or
within the specified distance therefrom.

*Sec. 240D Penalties

(é)(l) Any vessel, vehicle or aircraft involved in a viola-
tion of section 240B(b)(2) or section 240C(a) shall be forfeited
and the owner, operator, and any person causing such vessel,
vehicle or aircraft to be involved in the violation shall be sub-
ject to a civil fine of $10,000 for each separate act in violation
of those sections. This subsection shall become effective on the
day following the day of publication of the declaration of the
immigration emergency in the Federal Register, except that this
subsection shall be immediately effective as to any person who has
learned or been informed of the existence of the declaration.

(2) All provisions of the customs laws relating to the
seizure, summary and judicial forfeiture, and condemnation of
property; the disposition of such property or the proceeds from

the sale thereof; the remission or mitigation of such forfeiture;
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and@ the compromise of‘cIaims‘an& the award of compensation to
informers in respect of such forfeitures shall apply tc seizures
an&,fcrfeitures incurred or alleged to have been incurred, under
the~prov1510ns.o£ thxs sectlon,insofar’aS'appl;cahle»and not
xnconszstent w;th the provzsxons hereof, except.that.dutles
imgose&ﬁon.customs off;;efs oéjothe:'persons~regardzng the selzure
an&.forfexture-of property under the customs laws may be performed
with respect to seizure and forfeitures carried out under the pro-
visions of this section by such officers or persons authorized for
that purpose by the Attorney General.
(3) Whenever a conveyancelis forfeited under this section
the Attorney General may:
(i) retain the conveyance for official use;
{ii)} sell the conveyance, in which case proceeds
from any sﬁch sale shall be used to pay all
proper.expenses of the proceedings for for-
feiture and sale including expenses of seizure,
maintenance of custody, advertising, and court
costs, with the remaining proceeds, if any,
turned over to the United States Treasury:
(iii) require that the General Services Administra-
tion take custody of the conveyance and remove
it for disposition in accordance with law; or
(iv) dispose of the conveyance in accordance with
the terms ‘and conditions of any petition of
remission or mitigation of forfeiture granted
by the Attorney General.

(4) 1In all suits or actions brought for the forfeiture of

any conveyance seized under this section, where the conveyance is

-12 -




claimed by any person, the burden of proof shall lie upon such
claimant: Provided, that probable cause shall be first shown for

the institution of such suit or action, to be judged of by the

court.
t

cu; Anxfgersou,whOsknowLneg engages oz-attemgts to engage

Vim;amz conduct.prohlhxteiiby'the-terms cf sectxon.2405(b)(2) or
section 240C(a) shall be:quilty of a felony, and upon conviction
thereof shall be punished by a fine not exceeding $50,000 or by
imprisonment for a term not exceeding five years, or both, for
each separate prohibited act. This subsection shall become effec-
tive on the day following the~da§ of publication of the declara-
tion of the immigration emergéncy in the Federal Register, except
that this subsection shall be immediately effective as to any

person who has learned or been informed of the existence of the

declaration.

(c) Any alien who Qillfully violates a condition of his
admission under section 240B shall be guilty of a misdemeanor and
upon conviction theredf shall be fined not more than $1,000 or
imprisoned@ for not more than one year, or both.

(d) The requirements and sanctions imposed by this section

suail be in addition to those set forth by other provisions of

—
v -

(e) Violations of any provisions of the Immigration and
Kationality Act committed during the immigration emergency may be
iuvestigated by the Federal Bureau of Investigation, the Immigré-
tion and Naturalization Service, the Coast Guard, or any component
of the Department of Treasury or the Department of Commerce.
Assistance in investigating or enforcing this section may be pro-

vided by any Federal, state, or local agency, including the Army,
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Navy, and Eir Force, any statute, rule, or regulation to the

contrary notwithstanding.

*Sec. 240E. Definitions

As used in sectxons 24GA.through.Z4OD.

¢Lx

']!he term vesseI."’ means any ship, boat, barge

o submarzne, raft, o:'cther craft cr structure |

(2)

(3

(4)

(3)

Sec.

Vcapahle:of hezdé uéai as a means of transportae

tior on, under or immediately above the water.

The term "vehicle™ mean§ any automobile, motor-—
cycle, bus, truck, cart, train, or other device

or structure capable of being used as a means of
transportation on land.

The term “aircraft™ means any airplane, helicopter,
glider, balloon, blimp, or other craft or structure
capable of‘beingrused as a means of transportation

in the air.

The terms "United States vessel, vehicle or aircraft"®
include any vessel, vehicle, or aircraft documented,
registered,AIicensed, or numbered under the 1;ws of
the United States or any political subdivision thereof.
The term “agency"™ includes any executive department
and components thereof, Government corporation,
Government controlled corporation, or other estab-
lishment in the executive branch of the Government

(including the Executive Office of the President),

or any independent regulatory agency."
2.

Subsection (b) of Section 273 of the Immigration and

Nationality Act (8 USC 1323(b)) is amended by substituting the
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SECTION-BY-SECTION ANALYSIS COF LEGISTATION AUTHORIZING THE
PRESIDENT TO DECLARE AN "IMMIGRATION EMERGENCY™ TO RESPQND
TO THE MASS MIGRATION C(F VISALESS. ALTENS

DecIaratlorr of the Emergency -

Se:tmm Z4OA( ar alfms the Prs:.dent to declare an J.nm.grata.at
"ane:g,encg* if,. ir his judgment, a substantial number of undocumented
aliens are about to aenbark or have embarked for the United States,

and the procedures of the Immigration and Naticnality Act or the
resources: of the Immigration and Naturalization Service would be
inadequate to respond to the expected influx. The triggering
criteria have been broadly worded to allow the President reascnable
flexibility. Clearly, the Secretary of State and the Attorney
General would play key roles in advising the President concerning
the need for and the consequences of declaring an emergency.

The language pertaining to a "substantial mumber™ of aliens
is necessarily inexact. The President could not have expected to
have precise estimates of the number of undocumented aliens who
may be about to travel to the United States. The phrase "substantial -
mirber™ would clearly permit the declaration of an immigration emer—
gency in response to a situation such as existed before the 1980
Cuban flotillz, in which well over 100,000 aliens came to the United
States. It is not, however, intended that declarations of emergencies
be limited to situations involving the exceptionally large mumbers
associated with the 1980 Cuban flotilla. Rather, it is anticipated
that an immigration emergency could be declared even if only a few
thausand aliens were expected to arrive over the caurse of several
weeks. Consequently, a key factor in assessing the need for invoking
these emergency powers is the adequacy of the response that wauld
be made using the normal exclusion and asylum procedures of the
Immigration and Nationality Act and the available resaurces of the
Immigration and Naturalization Service. On the other hand, while
sericus problems exist with respect to daily illegal border crossings,
it is not expected that such activity would lead to the declaration
of an emergency absent other exceptional circumstances.

Subsection (b) of secticn 240A provides that within forty-eight
hours of the declaration of an immigration emergency the President
mist inform the President pro-tempore of the Senate and the Speaker
of the House of his reasons for inveking the emergency provisions.
The emergency would end autamatically after 120 days, or earlier if
ordered by the President, unless extended for an additional 120-day
pericd or pericds by thé President.

Brergency Powers

Section 240B of the bill sets forth the emergency powers and
procedures which cauld be invcked pursuant to a declaration of an
emergency. Under subsection (a)(l), the President could restrict




or ban the travel of vessels, vehicles, and aircraft to a designated
country or area. This wauld deter such vessels, vehicles, and air-
craft fram picking up undocumented aliens seeking to enter the United
‘States. This subsection wauld alsc authorize the interception of
vessels, vehicles, and aircraft travelling to the prohibited country
or arex and force them to return to the United States,. or to_other

- reascnable locations. Inmtercepted conveyances not likely to violate

Subsection. (a) (1) wauld have a: clear impact on the constitution-
ally protected right to international travel. In the recent decision
of Haica v. Agee, U.S. (June 29, 1981), the Suprame Caurt
noted, however, that "the freedam to travel cutside the United States
must be distinguished fram the right to travel within the United

States.™ Slip op. p. 25. Quoting from Califano v. Aznovorian, 439
U.S. 170, 176 (1978), the Coart stated:

Aznovorian urges that the freedom of internaticnal travel
is basically equivalent to the constitutional right to
interstate travel, recognized by this Court for over 100
years. But this Court has often pointed cut the crucial
difference between the freedom to.travel internationally
and the right of interstate travel.

The canstitutional right of interstate travel is
virtually unqualified. By contrast the "right" of
international travel has been considered to be no more
than an aspect of the "liberty™ protected by the Due
Process Clause of the Fifth Amendment. As such this
*right™ the Caurt has held, can be requlated within the
baunds of due process. [Citations amitted.] Slip op.
pp. 25-26.

It is clear fram the Agee decision, that the right to travel aut-

side the United States can be restricted subject to due process
limitations.

This emergency legislation provides the requisite due process
¥- estabTishing a licensing process in section 240C which wauld

a low . -~ Governemt to approve such travel where adequate safe-

9. i85 .3t to insure that the Governmment's interests are protected.
Th2 provision is tailored to address the perceived harm, namely,

the influx into the United States of a large mumber of visaless
aliens. Furthermore, the restriction does not unnecessarily infringe
o *he right of travel, because individuals are free to travel to

2 decisnated foreign country or geographical area, by foreign cammon
carriers for example, as long as no United States owned or con-
trolled conveyances are transported to the designated country or

ares Compare Zemel v. Rusk, 381 U.S. 1 (1969), with Rent v. Dulles,
357 u.S. 116 (1958).




Subsection (a)(2) of secticonr 240B is intended to pemmit the
interceptian of vessels an the high seas and to pemmit the return of
any aliens or vessels, vehicles, or aircraft carrying such aliens to
the designated cauntry or to any other suitable cauntry or area. The
power to return aliens tao the designated country or to any other
saitable country or area shaild be administered with due regard for

_  this nation's intemnational d:hgat:.cns related to refugees. and the _
R m aof Eym - ,,s Pon e T S “f IS SO S

s:bsectlcn: (a) (31 Cz.l am! (n,)‘ wcnI& penm.t the utlhzatlcn cf
grocedurs designed to expedite the adjudication of exclusion and
asylum proceedings. It would not, however, absolve the Government
fran the responsibility to make admission and asylum determinations,
and thus shauld not amount to an abrogation of cur treaty obliga-
tions in this area. One of the primary means of expediting exclusion
procedures is the elimination of the requirement that an immigration
judge conduct hearings.

Since: the Attorney General is amthorized to set up precedures
for making exclusion and asylum detemminations, he can set up
different procedures for different types of cases. Thus, those
undocumented aliens who claim to be United States citizens or to be
lawfully admitted aliens may receive different review than that
afforded aliens who have no colorable claims for admission into the
United States.

Subsection (a)(3)(iii) would authorize returning an alien to
a cauntry, other than the cauntry fram whence he came, if the
Attorney General determines that it wauld not be practicable or
appropriate to return the alien to the cauntry fram which he came.
Under section 237 of the Act (8 U.S.C. 1227), an excluded alien must N
be returned to the cauntry fram "whence he came.®™ This limitation -
of the current law does not provide the flexibility needed in times
of crisis. Subsection (a)(3)(iii) will provide flexibility by
permitting the Attorney General to deport the alien to his native
land, even if that is not the cauntry "from whence he came,”™ or to )
any cauntry which is willing to accept the excluded alien. As stated
abcve, in the discussion of sectiom 240B(a)(2), the deportation of
atiens should be administered with due regard for this nation's
international cbligations related to refugees and the granting of

u-ay.l.ul.u.

Subsection (a)(3)(iv) authorizes the Attorney General to
prescribe the termms and conditions under which an alien waild be
admitted to the United States. The posting of a bond with suffi-
cient surety to ensure corpliance with the conditions of admission
1s specifically authorized..

Subsection (a)(3)(v) waald eliminate judicial review of
exclusion and asylum determinations. For years, aliens who are
clearly not entitled to enter the United States have came here
and been able to remain indefinitely while their cases proceed
thraugh the labyrinth of administrative and judicial proceedings.



The aliens have been able to take advantage of court ordered or

antamatic stays of deportation. It is cbvicusly in the interest

of such aliens to take advantage of every procedural and judicial

avemie available to them regardless of the merits of their cases.

By acpeiiting; the administrative procedure and eliminating judicial

review of the administrative decisian, it will be possible to dis—
.. - posex of these cases much more quickly than is g:ssmle under
: »i'mrzentlaw. o _; | -

-5 'meeIimmatlat ofjudlc:.al review is as:.gm.f:.cant step and
has been taken only after sericus consideration. The law is clear,
however, that thcse aliens seeking admission to the United States
have only the: due process rights which Congress decides to give
them. Rnauff v. Shaughnessy, 338 U.S. 537 (1950). Moreower, aar
treaty cbligations with respect to refugee claimants do not mandate
any particular procedures which must be followed in resolving claims
of persecution.

Subsection (a)(4) of section 240B provides for the detention
of every alien, except those who are beyond a daubt entitled to
be admitted to the United States, pending a final detemmination of
admissibility, or pending release on parovle, or pending deportation
if the alien is found excludable. This paragraph makes clear that
the Attomey General has complete discretion as to where such aliens
will be detained, including in federal prisons where appropriate.
This paragraph is not intended to grant the Attorney General power
to direct other governmental agencies to hause detained aliens. The
power of the Attorney General to request assistance fram such
agencies is addressed in subsection (c) of section 240B.

If an alien is found excludable he can be detained until such
time as he can be deported. The language of this paragraph is also
intended to pemit the indefinite detention of the alien if no
cauntry is willing to accept him, such as occurred in the Cuban
flotilla sitnation. The Attomey General's decision as to where an
alien should be detained is not subject to judicial review; however,
an alien can cbtain habeas corpus review an the issue of whether he
falls within the category of aliens subject to detention.

Subsectin (a)(5) of section 240B wauld exempt actions taken
during anr immigration emergency fram the restraints of the nation's
environmental laws. The first paragraph merely references existing
Presidential exemption anthority under the Clean Air Act, Clean
Water Act, Safe Drinking Water Act, Resaurce Conservation and
Recovery Act and the Noise Control Act. The second paragraph
provides the President with additional exemption amthority with
respect to other major Federal envircnmental requirements, as well
as state and local requirements, but limits that authority in that
it must be closely tied to the demands of an immigration emergency.
The third paragraph places limits on the time the exemptions can
reamain in effect but in no event can they last longer than mne year.




The Federal Government shauld be able to camply after a year with
environmental requirements such as sewage discharge fram a detention
facility. If this will not be possible, legislation granting further
exenptims: can be c'btamei fran Cmgrss-

These environmental e:atptmns will allow the Government to
- deal quickly with an emergency without litigants impeding those
- efforts though court stays and injunctions such as ocaurred during .
- °the 1980 Cubarr fIctilla when efforts to transfer aliens to Fort ST
Allerm, Puerto Rico were blocked by a court injunction. See Cammon-— o
wealth of Puerto Rico v. Muskie, S07 P. Supp. 1035 (D.P.R. 1981).

Subsectionr 240B (b) creates special emergency powers which
wauld allow the President to order the sealing or closing of roads
or harbors if necessary to prevent the arrival of the aliens in the
United States. The purpose of this provision is to pemmit authori-
ties to clese a harbor or airport before ships or planes can depart
for the purpocse of picking up aliens and bringing them to the United
States. In addition, roads leading to harbors, for example, may
be closed in order to prevent pecple fram launching their boats.

It is cbviausly easier for authorities to quarantine harbors and
airports and to prevent boats and planes or cther conveyances £rom
leaving, than it is to try and intercept such conveyances ance
they have dispersed or have entered foreign territory.

During the time a harbor, port or road is sealed, it will be
left to the designated agency or the agency which is closing the
harbor, port or road to determine whether a vessel, vehicle or
aircraft will be allowed to depart or to travel on such road. If
the facts indicate that the vessel, or aircraft is not baund for
the designated foreign country, then pemmission will be given to
proceed. The burden, however, will be cn the party seeking permis-
sion to depart to show that he in fact is not intending to go to
the designated foreign country. A party who is denied permission
to depart may seek judicial review of the agency's decision in a
United States District Caurt. Judicial review prior to the
evhanstion of administrative remedies can be cbtained if a party
can show he wauld suffer irreparable injury should his departure
be delayed. Thus, a captain of a ship with perishable cargo
will be able to seek immediate judicial review if it appears
tnac awaiting a final administrative decision would be itself
ro=:It i loss or spoilage of the cargo.

Subsection (b)(3) provides that the agency designated by the
President shall set up procedures to be followed in requesting
departure pemission. The provision recognizes, however, that
there may be no procedures -established for granting permission
to Jdepart. In this situation, the agency which is responsible for
the closing of the harbor, airport, or road will make such
determinations. However, cnce the designated agency establishes
proccadures for cbtaining departure permission, these procedures
will have to be followed.




The sealing of harbors, ports or roads, will interfere with
the right to travel. As discussed previausly, however, the right
to travel aatside the United States is not absclute and can be
restricted where the limitation is tailored to a perceived hamm
and does not unnecessarily infringe on the right to travel, and
where the necessary due process safeguards are provided. Ha.lg
Ve gg_e_e.. U.S. (June: 2@, 1981) . Shp @- pPP. 25-26...

Sureccnstramts ar dmst:.c travel my aIso rs;lt frar the
. sealing of harbors or airports or the closing of roads. Individuals
waald, of course, remain free to travel within the United States.
However, it is recognized that restricting the movement of convey-—
ances may alsoc at least temporarily restrict the movement of the
persons owning or using those conveyances. ‘

{

The requirement that an administrative decision on departure
permission be made within 72 hours recognizes the need not to
unduly restrain damestic travel, as well as legitimate internaticnal
travel. Campelling justifications for sane limitations on damestic
travel, moreover, exist because of the practical enforcement
problems associated with the interdiction of widely dispersed .
vessels, aircraft in flight, and vehicles that have entered foreign
territory, and because of the injury to the United States which
waald occur if a mass migration of undocumented aliens were to take
place.,

Subsection (c) of section 240B authorizes the President to
designate an agency or agencies which are to be respaonsible for
carrying ait the emergency provisions once they have been invoked
by the President. In addition, state or local agencies or any
civilian Federal agency may be called on for assistance. The
President may direct that any campment of the Department of Defense
provide assistance. By specifically permitting the Amy, Navy, and
Air Force to enforce these provisions, any prcblems with the Posse
Conitatus Act are eliminated. State and local agencies wauld be
called upon to render aid within the limits of their general compe—

tence and wauld not be asked to make asylum and admissibility
determinations.

Subsection (d) grants search and seizure powers to agencies
enforcing the provisans of this emergency legislation. The bady
of law governing the search and seizure powers of the INS and Coast
Guard has seen some changes in recent years, and no attempt has been
made to define the permissible limits of law enforcement in this
respect. The actual exercise of these search and seizure powers
wauld, however, be consistent with prevailing interpretations of the
Foarth Amendment.

Under current law, the Coast Guard has brocad authority to stop
and inspect ships for possible violations of variaus laws. See 19
U.s.C. 1581(a); 14 U.s.C. 89(a). The caurts have upheld against
Faurth Amendment challenges the right of the Coast Guard under




14 U.S.C. 89(a) to stop and board United States vessels for admin-—-
istrative documentation and safety checks withaut a warrant and in
the absence of suspicion of criminal activity. United States v. Arra,
630 F.2d 836 (lst Cir. 1980); United States v. Damanett, 629 F.2d 862
(3& Cir. 1980) (approving documentation checks); United States v.
Hilton, 619 F.2& 127 (lst Cir. 1980); United States v. Harper, 617
F.2& 35 (4th Cir. 1980); United States v. Warren, 578 F.2d 1058,.
1064-1065 (Sth: Cir. 1978)(en banc) -

The intrusionr justified by sm:h: amr aimmstrat.:.ve mspectlm is
Iz’mitei‘ The scope of permissible Coast Guard inspecticn is restricted

. to those matters reasonably relating to checking documentationr and

safety. United States v. Arra, supra, at 841 n. 67 United States v.
Demanett, supra; United States v. Robbins, 623 F.2d 418, 420 (5th Cir.
1980). However, where prcbable cause or reascnable suspicion of
criminal activity arises during such anm inspection, the inquiry and
search may be appropriately expanded. See United States v. Demanett,
supra; United States v. Ricardo, 619 F.2d 1124, 1129 (S5th Cir. 1980);
United States v. Hilton, supra, 619 F.2d at 131; United States v.
Warren, supra, 578 F.2d at 1065. Aside from administrative inspec~-
tions, brief investigatory interceptions of vessels may be pemmissible
if there is a reasonable suspicion of a criminal violaticn. See United
States v. Williams, 617 F.2d 1062 at 1078 (5th Cir. 1980).

In United States v. Martinez-Fuerte, 428 U.S. 543 (1976), the
Court upheld the INS procedure of setting up fixed checkpoints away
franr the border at which cars could be stopped and the occcupants
questioned as to their citizenship and immigration status. The court
held that such stops cauld occcur even if there was no reason to believe
the particular autamcbile contained.illegal aliens. While Martinez—
Fuerte concerned a different type of prcblem, it indicates that
interior vehicle checkpoints cauld lawfully be established to aid in
identifying persons who intend to transport a conveyance from the
United States to a designated foreign cauntry or geographical area.

Subsection (e) of 240B provides that agencies will have the same
anthority as they now have for disaster relief under 42 U.S.C. 5149.
Under 42 U.S.C. 5149, a Federal agency in a disaster type situation
can, with the consent of a state or local government, utilize the
services or facilities of such government. 1In addition, 42 U.S.C.
5149 authorizes a Federal agency to hire temporary perscnnel and to
parchase, rent, or hire equipment, materials and supplies for such
things as Shlpplng', travel and cammnications and for the adminis—
tration and supervision of such activities.

Subsection (£) of 240B provides that paragraphs 3 and 4 of sub-
section (a), which authorize expedited exclusion and asylum pro—
ceedings and the detention of aliens, will remain in effect for those
aliens who were subject to those provisions, even after the immigration
emergency has ended. It is important to note that during an immigra-
tion emergency, not every alien attempting to enter the United States
will be subjected to expedited proceedings and detention, enly those
undocumented aliens who are travelling directly or indirectly from the




-

designated foreign country or area will be subject to such proceed-
ings. : . -

Subsection (g) would permit the President to direct enforcement
of subsection (a) beyond the territorial limits of the United States.
As i the initial decision to declare an immigration emergency, the
Attorney General and Secretary of State wauld have major roles in
advising the President concerning the need for and apprcpnate -
prcceﬁm:es for handlmg sucl'r enforcement -

'l‘here are azstmary mtematlmal‘. Iaw IJ.m:.taucns wh:.ch restnct

the ability of the United States to interdict foreign flag vessels
absent the consent of the foreign flag state. Despite these limita—~
ticns, the Fifth Circuit has held that 14 U.S.C. 89(a) authorizes the
Ccast Guard to board foreign flag vessels in intermational waters when
there is reascnable suspicion that the vessel's occupants are engaged
in conduct which viclates a United States statute having extraterri-~
torial application. United States v. Williams, 617 F.2d4 1063 (5th Cir.
-1980). As a matter of air damestic law, this emergency legislation
would thus permit the halting of a foreign flag vessel, in the absence
of foreign state approval, if there was reascnable suspicion that the
vessel was transporting visaless aliens to the United States in vio-
lation of aur civil or criminal immigration laws. Suach action wauld,
however, be inconsistent with international law, and it is not antici-
pated that the United States wauld viclate those custamary miles of
international law which restrict the bocarding of foreign flag vessels,
except in the most campelling of circumstances. The statute, though,
is broadly worded tc permit the necessary lawful actions to be taken in
response to a situation such as the 1980 Cuban flotilla.

Subsection (g) also authorizes, inter alia, the making of admis—
sibility and asylum determinations cutside the territorial limits of
the United States, including cn the high seas. Aliens intercepted at
sea cauld be given their hearings on ships and if they are found
excludable, they would never set foot in the United States.

Subsection (h) makes clear that the fact that an immigration
emergency has been declared does not relieve any carrier or other
persen fram any of the other civil or criminal liabilities, duties or
consequences which arise elsewhere fram the transportation or the
bringing of any alien to the United States.

Travel Restrictions and Licensing

Section 240C provides for travel restrictions on vessels,
vehicles, and aircraft and for licensing proccedures. The travel
restrictions would apply to all United States vessels, vehicles and
aircraft and such other vessels, vehicles, and aircraft which are owned
by, leased by or controlled by United States citizens or residents or
by United States corporations. This latter phrase prevents a United
States citizen from hiring a foreign registered vessel and using that
vessel to bring undocumented aliens to the United States. As a result,




if an emergency were declared with respect to Cuba, the statute wld
also require prior approval for a Mexican taur ship to go to Cuba if
that ship was owned by a United States corporation, even if the ship
could never reascnably be expected to travel to the United States. It
is expected, however, that requlations pramilgated by the designated
agency wauld provide almost blanket approval for foreign registered
vessels and aircraft to travel to designated countries or areas as long
as they are not alsc involved in any travel to the United States. Such
blanket approval coald help eliminate sane of the problams associated
with the purported regulation of foreign £lag vessels, a prcblem which
occurs repeatedly im the statute. Broad language, however, has been
consistently employed im order to reach conduct that must be regulated
in order to deal effectively with & flotilla~like situation.

Penalties

Section 240D provides for both civil and criminal penalties for
violations of either section 240B(b)(2) or sectim 240C, and a mis—
demeanor penalty for aliens violating the terms of admission under
section 240B. Subsection (a) provides for a civil fine of up to
$10,000 and the forfeiture of any vessel, vehicle or aircraft which is
used to violate the travel restrictions imposed in section 240C, or the
limitations on departing from a sealed harbor or clesed rcad under
section 240B (b). The same forfeiture procedures that are used under
the custams laws are aicptai for purpeses of this provision. A person
who knowingly engages in conduct proh:.b:.ted with respect to travel
restrictions or the sealing and closing of harbors and roads is quilty
of a criminal offense and is subject to a fine of up to $50,000 and
imprisonment for up to five years.

Subsection (e) of section 240D provides that vioclations of the
immigration laws camitted during an immigration emergency may be
investigated by varicus Federal agencies. Once e of these agencies
commences an investigation of a violation, it may conclude the inves-
tigation even though the immigration emergency has ended. This pro~
vision also specifies that assistance in investigating or enforcing
section 240D may be provided by other Federal agencies including the
Amy, Navy and Air Force and also from state and local agencies. By
specifically including the Army, Navy and Air Force, any problams with
the Posse Camitatus Act are eliminated.

Definitions

-

Section 240E contains definitions which apply to the terms used in
sections 240A through 240D.

The Section 273(b) Amendment

while not an emergency provision, an amendment to section 273(b)
of the Act, 8 U.S.C. 1323(b), has been included. It is intended to
increase the deterrent effect of that statute by increasing the
monetary penalty for unlawfully bringing to the United States aliens
withaut visas, and to provide greater anthority for imposing sanctions




directly on the vessel. With regard to sanctions on the vessel, the
statute at present provides only for denial of clearance. Althaugh
denial of clearance is in same circumstances a valuable coercive tool
incbtaining collection of the monetary penalty, it is fundamentally
inadequate for that purpcse in dealing with vessels not requiring
clearance, such as non—cammercial vessels and commercial vessels not
bound for foreign ports. The Cuban flotilla in 1980 was camprised
primarily of such vessels. In order to provide adequate flexibility to
ensure fine collection, the proposed amendment thus also makés the '

- penalty 2 Iier or the vessel, in the mammer presently provided for

similar viclations of the immigration: laws under §& U.S.C. 1287 and
1321(a). L _

The power to seize a vessel involved in a viclation of 8 U.S.C.
1323 may already exist under 19 U.S.C. 158l(e). However, the proposed
amendment eliminates any doabt on that issue by explicitly authoriz-
ing seizure. The existence of clear authority to summarily seize
vessels is important for three reasons. First, seizurs secures the
vessel as an aid to fine collection. Second, seizure may be necessary
to prevent multiple trips bringing undocumented aliens by vessel owners
or masters who, because of a lack of assets reachable in judicial
collection actions, or for other reasons, are undeterred by the
monetary penalties provided by the statute. Third, this seizure power
will exist regardless of the declaration of an immigration emergency.

It is intended that seizures made under this provision be based on
prcbable cause to believe the vessel or aircraft has been, or is being,
used in violation of the section, but such seizures are to be withaut a
warrant unless a warrant is constitutionally required. See 8 U.S.C.
1324(c). This amendment does not, however, affect the government's due
process cbligation to provide pramwpt post-seizure hearings to the
aggrieved owners. See Pollgreen v. Morris, 496 F. Supp. 1042 (S.D.
Fla. 1980).

The sanctions against the vessel are not available under this
amendment if a sufficient deposit or bond is provided to otherwis@a
secur. payment of any penalty. The current law is identical in this
respect.

~
Miscellanecus

Finally, the legislation contains a conforming amendment to
section 235(b) of the Immigration and Natimnality Act (8 U.S.C.
1225(b)), and an apprcpriations provision.

- 10 -




_U. S. Department of Justice
Office of Legislative Affairs.

g 3 .‘ v
%
) X

%w?
tl'f ;‘ﬂ
i
-ur"
ps.
w
feaee
v
o

Officeof the Assistant Attomey General: ' ' - Wilm'm

%Eﬁﬁ%ﬁkﬁf SENT T0 CORGF RESS

Dear Mr. Speaker

There is transmitted herewith a legislative proposal, "To pro—
hibit the bringing of unauthorized aliens to the United States.”

On Decarber 19, 1980, the United States District Court for the
Saathern District of Florida in the case of United States v. Anava,
et ‘al., No. 80-231-CR-EPS, dismissed the indictment of persons who
were charged with unlawfully bringing undocumented Cuban aliens into
the.United States in violation of 8 U.S5.C. 1324. The coart held that -
section 1324 does not apply to instances in which persons immediately
present undocumented aliens to Immigration and Naturalization Service
officials. This decision has prevented any criminal prosecutions of
persons involved in bringing in undocumented aliens in the "Cuban
Flotilla™ that lasted for several months in 1980.

The result of the holding is that the United States dces not have
an effective criminal sanction against such conduct. As the "Cuban
Flotilla™ demonstrated, the United States needs strong and effective

laws to deter the bringing to this country of aliens who have not
received prior authorization to came or ramain here.

The Anaya case is in the process of appeal. Nevertheless, there
is a threat of immediate harm that might arise fram the Iack of an
effective criminal penalty for bringing undocumented aliens’ to aur
cauntry and taking them directly to the Immigration and Naturalization
Service. Therefore we are submitting a bill to amend 8 U.S.C. 1324
which would cure the alleged defect in the statute as well as
strengthen it in general, primarily by amending the seizure and
forfeiture provisions for conveyances involved in violations of section
1324. The forfeiture amendments closely follow those in H.R. 8115,
reported favorably by -the House Judiciary Comnittee in the 96th
Congress, and in section 12 of H.R. 7273, a bill which contained a
number of amendments to the INA and which was also reported favorably. |

The Office of Management and Budget has advised that the
enactment of this legislation is in accord with the President's
Program.

Sincerely,

Robert A. McConnell
Assistant Attorney General
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To prohibit the bringing of unauthorized aliens to the United
States.

United States of Anenca inr Ccngress assenbled, 'I‘hat section 274: of

theInng:atmn andNatmnaIz.tyAcl::sanazﬁed to read as foIIovs

‘ | BRTNGING IN AND HARBORING CERTAIN ALIENS

Sec. 274. (a) Any person who—

knowing or in reckless disregard of the fact that

the alien has not received prior official authori-

zation to come to, enter, or reside in the United

States, brings to or attempts to bring to the United

States in any manner whatsoever, any alien, regardless

of any official action which may later be taken with

respect to such alien,

(1) shall, for each transaction constituting a
violation of this subsection, regardless of the mumber
of aliens involved, be quilty of a misdemeancr and *
upenr conviction shall be punished by a mandatory fine
of $2500, the imposition of which shall not be sys-
perded by the court, and, in the court's discretion,
mybepmisl'edbyafxaiditicnal fine of not more than
an amount equal to $2500 for each such alien in
respect to whom any violation of this paragraph
occurs, or by imprisonment for a term not exceeding
one year, or both; or
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(2)(B} for a second offense under this sections
(B): far an offense done for the purpose of
commercial advantage or private financial gain;
- (C:X*fora:offensemwmd:theahax:.snot
s ugomarnval. nmed:.ately brmght anci pr&sented to an-~

apprcpmahe z.unn.gratm offJ.cJ.aI-
- (Dl‘iforanoffensedurmqwmcheltherthe

offender or the alien with the knowledge of the

offender, makes any false or misleading statement, or

engages in any act or conduct intended to mislead any

officer, agent, or employee of the United States,

shall be quilty of a felony and upcn conviction shall -
be punished by a fine not gxceeding $10,000 or by

imprisonment for a term not exceeding five years, or

both, for each alien in respect to whom any violation

of this paragraph occurs.

(b) Any person who—

(Ir knowing or having reason to know that the,

persen is an alien, brings to or attempts to R
bring to the United States in any manner whatso~
ever,. anys:chpersonataplaceothe:tha:a
designated port of entry or place other than as
designated by the Commissioner of the Immigration

and Naturalization Service regardless of whether
such alien has received prior official authoriza-
tion to. come to, enter, or reside in the United
States and regardless of any future official

action which may be taken with respect to such
alien;



(2} knowing or im reckless disregard of the
fact that the alien has come to, entered, or
remains in the United States in viclaticn of law,

transpo:ts ormvao:attenptstotxansportor

- nmeang such a.h.en w:.ﬂun the United States by

' anceofsuch. vaat:.crr ofIaw- e
(3} knowing or in reckless disregard of the
fact that the alien has come to, entered, or
remains in the United States in violation of law,
conceals, harbors, or shields from detection, any
such alien in any place, including any building
- or any means of transportation; or
(4} knowing or having reason to know that a
person is an alien, willfullf encourages or
induces or attempts to encourage or induce,
either directly or indirectly, th;: entry withaut
prior official authorization, into the United -
States of any such alien— . Y
shall be guilty of a felony, and upon conviction the:?of shall be
punished by a fine not exceeding $10,000 or by imprisonment for a
term not exceeding five years, or both, for each alien in respect
to whar any violation of this subsection occurs: Provided, however,
that for the purposes of this section, employment (including the
usual and normal practices incident to employment) shall not be
deemed to constitx:'xte harboring.
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(c) (1) any conveyance, mcludmg any vessel,
vehicle, or aircraft, which has been, is being, or is
intended to be used, in the commission of a violation

. of subsections: (a) ar (b) shal].beselze&andsubject

. . N -

,v.,tozforfelmzea:ceptthat-— L | -

’_i“:\i,::‘»’u. et

m"nccclmeyanceusdbyany perscu: as a
‘cumm carrier shall be forfeited under the pro—
visions of this section if the offense occurs
when the conveyance is being used in the business
as a comon carrier unless the owner, operator,
or other person in charge of the conveyance at
the time of the offense was a consenting party
or privy to the illegal act; and

~ (BY no conveyance shall be forfeited under
the provisions of this Section if the offense
occurred while such conveyance was unlawfully in
the possession of a persan other than the owner
in violation of the criminal laws of the United

-

States or of any State. R

(2) Any conveyance subiject to seizure under this\section may
be seized without a warrant if there is probably cause to believe
the conveyance has been, iSs being, or is intended to be used in a
violation of subsection (a) ar (b) and circumstances exist where a
warrant is not constitutionally required.

(3) All provisions of the customs laws relating to the seizure,
surmary and judlClal forfeiture, and condemation of property; the
disposition of such property or the proceeds from the sale thereof;
the remission or mitigation of such forfeiture; and the compromise

of claims and the award of compensation to informers in respect of




such forfeitures shall apply to seizures and forfeitures incurred
or alleged to have been incurred, under the provisions of this
section insofar as applicable and not inconsistent with the
provisions hereof, except that dut:.s J.ngosed on customs officers

_ar otber perscns regazdmg the se:.zure and: forfe:.mre of prcpex:ty
- mﬂ‘erthe:custonslavsmybeperfomeiwzthrapecttoseuurean& |
forfeitures carried ot under the provisions of this section by
such officers or persons authorized for that purpose by the
Attorney General.

(4) Whenever a conveyance is forfeited under this section the

Attorney General may— |

(a) retam the conveyance for official use;

(B} sell the conveyance, in which case the proceads
fram any such sale shall be used to pay all proper expenses
of the proceedings for forfeiture and sale including expenses

| of seizure, maintenance of custody, advertising, and court
costs; )

(C? require that the General Services Administration take
custady of the conveyance and remove it for disposition in
accordance with law; ar

(DY dispose of the conveyance in accordance with the
terms and conditions of any petition of remission or
mitigation of forfeiture granted by the Attorney General.

!5) In all suits or actions braught for the forfeiture of any
comreyance seized under this section, where the conveyance is

claimed by any person, the burden of proof shall lie upon such
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claimant: Provided, that proﬁable cause shall be first shown for
the institution of such suit or action, to be judged of by the
court. In determining whether probable cause exists, any of the
m shall be prima facle evidence that an alien involved in
tbe aIIegeﬁ v:.olatmn —ha& nort: rece:.ve:I pnor: Offlc.lal mthormtmn

- mccneto. enter:, orres:.de in theUm.te&:Stats or that such

alien had come to, entered, or - remained in the United States in
violation of laws
(A) Records of any judicial or administrative proceeding
in which that élien‘s status was an issue and in which it was
determined that the alien had not received prior official
authorizaticon to come to, enter, or reside in the United
States or that such alien had come to, entered, or remained
in the United States in violation of law;
(B) Official records of the Immigration and
Naturalization Service or State Department showing that the
alien had not received prior amthorization to come to, enter,
or reside in the United States or hal come to, entered, or
remained in the United States in violation of law; and
(C) Testimony, by an immigration officer having personal
knowledge of the facts concerning that alien's status, that the
alien had not received prior authorization to come to, enter, or
reside in the United States or had come to, entered, or remained

in the United States in violation of law.






SECTION BY SECTION ANALYSIS

Subsections (a) and (b) are designed to fill the gap in Section
274 of the Immigration and Nationality Act (8 U.S.C. 1324) caused by
the December 19, 1980, opinion of the United States District Court for
the Scuthern District of Florida in United States v. Anaya, et al., No.
80~231-CR-EPS. Inr Anava the court held that section 1324 (a)(1l) does
not prohibit the mere bringing of undocumented aliens to this country's
borders. In the court's view, this statute is aimed only at preventing
surreptiticus entries. 2An alien does not make an entry by arriving at

. -@ port so Iong as heis detained or paroled. The court held that "[t]o
- accomplish an entry ar alienr must be present in the United States and
" ber free of official restraint.”™ Slip op. p. 8. Since there were

neither actual nor attempted surreptitious entries in the Cuban
Flotilla cases, the court dismissed the indictments. Ccnsequently,
1324(a) is redrafted in two new subsections, one a misdemeanor and the
cther a felony, to make it clear that it is the bringing to the United
States of an alien who does not have prior authorization to come, as
well as the transporting or harboring of an alien who has come here
without prior amthorization, that is proscribed.

Paragraph (a)(l) makes it a misdemeanor punishable by a mandatory
fine of $2500 and impriscnment for up to one year, or both, for a
person to bring to the United States an alien who does not have prior
official amthorization to come to this country, regardless of whether
the alien does or does not make an entry, and regardless of any future
action that might be taken with respect to the alien such as the
granting of parole. The fine may, in the court's discretion, be
increased by any amount up to $2500 per alien involved in the offense.
It is of no consequence under this paragrapch that the alien later
presents himself to an Immigration and Naturalization Service officer
or other anthority. Persons who bring to the United States aliens who
do not have visas or have not otherwise been previously given official
permission to come to, enter, or reside in the United States would be
in vioclation. Attempts to bring such aliens to the United States are
also proscribed. .

Paragraph (a)(2) provides that bringing an alien who does ‘not have
pr.or authorization to come to, enter, or reside in this comtry for
purpcses of financial gain or commercial advantage is a feleny. It
also provides that bringing such an alien without taking him directly
to an INS official, bringing of such an alien by means of fraud, and
any second offense under section 1324 are felonies. The punishment is

impriscnment for up to five years and a fine of up to $10,000 for each
alien involved in the offense.

Paragraph (b)(l) has no counterpart in present section 1324. It
prohibits the bringing of an alien to the United States at a place
other than a designated port of entry or other place designated by the
INS. The provision is meant to preclude such a bringing of an alien



to the United States in any manner whatscever. - The intent requirement
is that at the time- of the bringing or attempted bringing to the United
States, the subject know or have reason to believe the person is an
alien. The alien's possession of a visa or other entitlement to come
to or reside i the United States is irrelevant under this paragraph.

Paragraph (b)(2) proscribes the transporting within the Uxiitai
States of an alier who has come to, entered, or remains illegally inm

- the United States. It closely follows the existing subsedtion 1324

. ta¥t2), except there-is no requirement that the subject know that
17 thes alien first came tor the United States Iess than three years prior
" tor the i1Tegal transportation. The transportation must be inr further—

ance of the violatioxr of law. Thus it would not be a violation of the
paragraph to: transport an alien who first came to the United States
ilTleqally but was subsequently granted asylum or parole. If, however,
the subject knows or is in reckless disregard of the fact that the
alien has come to or remins in the United States in violation of law
and the transportation is for the purpose of furthering the violatien,
the subject's knowledge of the date of entry shauld be irrelevant.

Paragraph (b)(3) is sinmply a restatement of existing section 1324
(a)(3). It is rephrased to make clear that the harboring or concealing
of an alien who has come to, entered, or remains in the United States
in violation of law is prohibited.

Paragraph (b)(4) is simply a restatement of existing section 1324
(ai}(4) with no substantlve change intended.

All violations of subsection (b) are felcnies and the pumshttent
extends to a fine of up to $10,000 and impriscnement for up to five
years, or both, for each alien in respect to whom any violaticn of the
subsection occurs. The provision that it is a separate felony as to
each alien involved, which also applies to violations of paragraph (a)
(2), is carried forward from the present section 1324. The courts have
specifically upheld indictments chargmg maltiple counts of trans-
portation of aliens and consecutive sentences even though all.were
transported at the same time and place. See Vega-Murrillo v. Phited

States, 264 F.2d 240 (9th Cir. 1959); Jones v. United States 260 F.2d
89 (9th Cir. 1958).

Y
Subsection (c) narrows the exceptions that exist in present
section 1324(b), providing for forfeiture of vehicles, vessels, and
aircraft used in the trmspcx:tatmn of illeqal aliens. The subsecticn
closely follows the provisions of H.R. 8115 (96th Cong.) which was

reported favorably by the Judiciary Committee. See Report No.
96-1395.

Present INS forfeiture authority, enacted in 1978, and ccdified in
8 U.S.C. 1324(b)(1)(A) is too restrictive. For example, this section
precludes the forfeiture of any vessel unless the Government can show



that- the owner, master or person in charge consented to or knew of the
illegal use of the vessel. In many sitnations such knowledge or
consent is impossible to demonstrate and is a burden of proof not borne
by other Federal law enforcement agencies such as the Customs Service
and the Drug Enforcement Administration where proving such knowledge or
consent is limited to seizures involving common carriers. 21 U.S.C.
881(a)(4)(A). Additionally, section 1324(b) presently requires INS to
bear administrative and incidental expenses when it turms ocut that an
innocent owner is involved even though the seizure was made i a good
faz.thbeheftbatztwaswarrmtedbase&mfactsknom to.the INS at

" the time. No other enforcement agency with vehicle seizure authority

" is subjected to this type of liability. Compare Department of Justice
Requlations for the Remission or Mitigation of Civil Forfeitures, 28
C.F.R. %.7. PFinally, present law provides that INS is required to
satisfy any valid lien or third party interest in the conveyance
*wvithout expense to the interest holder.™ This creates little
incentive for mortgage lenders to exercise caution in making loans for
the purchase of conveyances that could be used to transport illegal
aliens. Compare 28 C.F.R. 9.7, providing that a lienholder's interest
in the vehicle should be satisfied only after the Government's costs
associated with the seizure and farfeiture have been deducted. The new
subsection (c) has the effect of leaving on the lienholder the normal
burden of showing gocd faith, innocence, and lack of knowledge in order
to cbtain a remission or mitigation of the forfeiture. This is the
procedure currently followed pursuant to the customs and drug laws.
Campare 28 C.F.R. 3.5 (b) amd (0).

Section 1324(c)(1) provides that any convenyance used in or
intended to be used in a violation of subsection (a) or (b) shall be
seized and subject to forfeiture. This is a slight expansion on the
autherity provided imr present section 1324(b)(1) in that it allows for
seizure of a conveyance clearly intended to be used in the substantive
offense as well as where it is used in comitting a substantive viola—
tion. Paragraph (c)(1)(A) exempts common carriers from forfeiture if
the offense occurs while the conveyance is being used as a common
carrier unless the owner, operator or other person in charge was a
consenting party or privy to the illegal act. It is similar tq a
provision in the law providing for forfeitnre of conveyances used to
transport controlled substances, 21 U.S.C. 881(a)(4)(A), and to a
provision in 49 U.S.C. 782 providing for seizure and forfeiture of
conveyances used in transporting certain articles of céntraband.
Paragraph (¢)(1l)(B) carries forward existing 8 U.S.C. 1324(b)(1)(B)
providing that it is a defense to a forfeiture if the offense occurred
while the conveyance was unlawfully in the possession of a person other
thanr the owner in violation of law.

Section 1324(c)(2) carries forward 8 U.S.C. 1324(b)(3) providing
that a conveyance subject to seizure may be seized without a warrant in
circumstances where a warrant is not cmst:.mtlonally required.

Together with section 1324(c)(3), which makes provisions of the
customs laws applicable by reference to seizures and forfeitures under



this section, secticn (¢)(2) will allow the INS to seize vessels or
other conveyances if an INS officer has probable cause to believe the
vessel is being used in violationm of section 1324. There is no need to
determine whether the ocwner was involved before making the seizure.
Once a vessel is seized, it is normally held by the government pending
the actual judicial proceeding to perfect the forfeiture.

Sectian 1324(c)(5) deals with the burden of proof in the forfei-—
ture action and is similar to 19 U.S.C. 1615 relating to customs
forfeitures. It provides that initially the government must show the
probable causer that justified the seizure and the institution of the
- forfeiture action. In showing probable cause the government mast
. produce evidence that ther aliens involved with the conveyance did not

have prior authorizationr to came to or remain in the United States. In
order to forestall any possible claim that the government must detain
2ll undocumented aliens involved in a particular incident, the propesed
bill lists three types of evidence that are prima facie evidence that
the aliens involved did not have such authorization. They are records
of any administrative or judicial proceeding concerning the alien's
status in which it was determined he had not received authorization to
come to or enter this cauntry, official records of the INS or State
Department showing that the alien had not received such authorization,
ard testimony by an immigration officer having knowledge of the alien's
status that the alien had not received such authorization. (An example
of the last type of evidence might come from an INS officer who, by
referring to notes or INS records, can testify that a certain boat
Ianded on a particular day with a particular illegal alien on it).
Once the government shows probable cause for the seizure and the
initiation of the forfeiture action, the burden of proof shifts to the
claimant to show either that the conveyance.was not used in a violation
of the section or that the common carrier exception or the exception
for conveyances unlawfully in the hands of samecne other than the owner
applies.

Section 1324(c)(4) provides for disposition of the conveyance and
the payment of costs and expenses. It is similar to provisions
contained in the Controlled Substances Act, 21 U.S.C. 88l(e). -

Section 1324(d) concerns arrest authority for violations of
sections 1324(a) and (b). It expands on the present grovisions to
allow not only INS officers but also other Federal and state law
enforcement officers to make arrests. Occasicnally, alien smugglers

are first spotted in the act by state law enforcement officers and this
provision allows them to make an arrest.




