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MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

August 27, 1981 

MEMORANDUM FOR MICHAEL LUTTIG 

FROM: RICHARD A. HAUSER 

RE: NATIONAL SECURITY COUNCIL PROFILE 

Please review the attached legislative package regarding the 
Haitian Interdiction issue and impact, if any, on the OLC 
opinion. 



NATIONAL SECURITY COUNCIL. 
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NSC/S PROFILE UNC!ASSIFIID· - , > ID 8104949 

RECEIVED 20 Au:; 81 13 

TO ALLEN FRCM CARISTRCM, R DXD\TE 19 Atx:; 81 

I 

KE)WCR!S: EMIGRATION LEGAL ISSUES 

LEGISLATIVE REFERRAL 

SUBJECT: JUSTICE !:RAFT PROPOSAIS TO IMPLEMENT PRES DECISION ON IMMIGRATION & 

NATURAUZATION POUCY 

ACTION: PREPARE MEMO LENZ TO CARLSTRCT-1 ruE: 24 At.G 81 STATUS S FILES 

FOR ACTION FOR CCNCLRRENCE FOR INFO 

GURIN 
G_I_MM_I_TT __ J 

CCMMENTS 

REFt LOG NSCIFID ( H I )_ 

ACTION OFFICER (S) ASSIGNED . ACTION REQJIRED DUE COPIES TO 

DISPA'ICH 
~-----------------------------------

W/ATK'H fILE __ (C) 



1, 

TO: 

SUBJECT: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, C.C. · 20503 

August 19 I lQ 81 SPECIAL 
Le'GISLATIVE REFERRAL MEMORANDUM 

Legislative Liaison Officer 

Departnent of State 
Departlrent of Labor 
Department of Health & Human Services 
National Security CouncU,.......-­
Departnent of Agriculture 
Federal En'ergency Management Agency 
Departnent of Transportation 
Departnent of De.f ense 
Department of F.ducation 

Justice's eight ( 8) draft legislative proposals to 
irrplement the Presidential decisions on Imnigration 
·ana. Naturalization Policy. 

The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of .the President, in accordance with OMB Circular 
A-19. 

A response to this request for your views is needed po later than 

c .o .B. , Tuesday, August 25, 19 81. 

Questions should be referred to Maurice White (395-3856), the 
legislative analyst in this office. · 

jJµ?(]J~ 

Enclosures 
cc: 
A. Ariderson 
F. Seidl 
P. Hanna 
D. Kleinberg , 
J. Wong 
J. ~i$/B. Sasser 
D. Sitrin 

N. Stoer 
J. Kelly 
M. HorcMi tz · 
J. Ghougasian 
M. Ohlnann 
N .R. Sweeney 
J. Wienberg 

Robert E. Carlstrom for 
Assistant Director for 
Legislative Reference 



Office of the Assistant Attorney General 

Honorable David A. Stocknan 
Director 
Office of Managerrent & Budget 
Washingtcri, D.C. 20503 

Dear Mr. St:ock:nan : 

U.S. Departme~t of Justice 

Office of Legislative Affairs 

Washinxton, D.C. 20530 

AUG 18 1981 

Enclose:l are copies of proposed conmmications to be transmittal 
to the Congress relative to the following proposals: 

1. "To anend the Imnigration & Nationality Act to provide 
a terrporary resident status for aliens here prior to 
January l, 1980 and for other pirposes"; 

2.. "To provide penalties for certain perscns who enploy, 
or refer for srploynent, aliens who are in the Unite::l 
States illegally arrl for other purposes"; 

3. "To create CtJban/Haitian tenporary resident status and 
for other purposes"; 

4. "To arrend the Imnigration & Nationality Act relating to the 
provisions for appeal, asylum an:l exclusion"; 

5. "To provide separate 40 ,.000 .imnig·rant visa .limitations for 
Mexico and Canada"; 

6. "To establish an experinental terrporary 'WOrker program for 
up to 50,000 Mexican nationals annually"; 

7. "To provide the President with special authority to declare 
an imnigration energency"; ani, 

8. "To strengthen the President's authority for the inter­
diction, seizure arrl forfeiture of vessels use:l in 
violation of cur laws." 

~ 

· ' 
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It is rur understanding that there will be an additional pr~osal 
to streamline labor certif icaticn. 

Since these proposals are Presidential items , please advise this 
Off ice no later than August 28 en the relatiooship of the pr~osed 
camumications to the program of the President .. 

Enclosures 

**To coordinate clearance, contact Yolanda M. Branche at 633-2112 • 

• 
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TO BUDGf+~t:OR~ltARANCE 

Office of the Assistant Attorney General 

The Speaker 
House of Representatives 
washington, D.C. 20515 

Dear Mr. Speaker: 

----·--

There is transmitted herewith a legislative proposal, "To amend 
the Lrrmigration and Nationality Act to provide a tanporary resident 
status for aliens here prior to January 1, 1980, and for other pur­
poses." 

'!here are between 3 .5 million to 6 million illegal aliens now 
residing in the United States. We have neither the resources, the 
capability, nor the m::>ti vation to uproot and deport millions of 
illegal aliens, many of whan have bec::are, in effect, members of the 
comrunity. By granting limited legal status to the prcrluctive and 
lawabiding members of these corrmunities , ~ will acknowledge the 
reality of the situation. 

This proposal woold pemd.t illegal aliens, who were present ·in 
the United States prior to January 1, 1980, and who are not other­
wise excludable, to apply for the new status of "renewable tenn 
temporary resident." This status would be renewal every three years, 
and after a total of ten years of continuous residence, those 
residents would .be eligible to ,apply for pennanent resident status if 
there were not other reasons to exclude them and they could dem:m­
strate English language ability. 

The Off ice of Managerrent and Budget has advised that the enact­
ment of this legislation · is in accord with the program of the 
President. 

Sincerely, 

Rebert A. McConnell 
Assistant Attorney General 
Office of Legislative Affairs 



J TO BUDGET FOR CLEARANCE -
To amend the Immigratio:iihNTati~[~r~ctTnpr~~il'l~j ·~ n "f' ~ ~ 
temporary resident stat,lU liUC.fli prrtJt0 &etf¥.rL1l\t :,~ 
1980, and for other purposes. 

Be it enacted by the Senate and House of Representatives 

of the United States of America in Congress assembled, that 

(a) Notwithstanding any other provision of law, the Attorney 

General in his discretion and under such regulations as he may 

prescribe, may accord temporary resident status to any alien who: 

(1) entered the United States prior to January 1, i980, 

and has continuously resided in the· United States since that time; 

(2} is admissible to the United States except for the 

grounds of exclusion specified in paragraphs (14), (20}, (21), 

(23) as it relates to conviction for possession of marijuana, 

without intent to distribute, (25), and (_32) of section 212(a) 

of the Immigration and Nationality Act; 

(3) has not assisted in the persecution of any person or 

persons on account of race religion, nationality, membership in 

a particular social group, or political opinion; 

. . 
_ (4) if the alien, entered the United States as a non-

immigrant, is not maintaining lawful nonimmigrant status on 

January 1, 1980; and 

n rn~ 1 '7 10Q 1 
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(5) if the alien was a nonimmigrant exchange alien as 

defined in section lOl(a) (15) (J) of the Immigration and 

Na.tionality Act, was not subject to the. two-year foreign 

residence requirement of section 21Z(e) of the Act, or has 

fulfilled that requirement, or has received a waiver thereof. 

(b) (1) To be eligible for benefits under subsection (a) 

of this section, an alien must register with the Immigration 

and Naturalization Service within 12 months of the date 

established by the Attorney General as the beginning of 

registration under this section •. 

(2) An alien granted temporary resident status under 

this section must register with the Immigration and Naturali-

zation Service every three years thereafter, under such 

regulations as the Attorney General may prescribe, as long·as 

the alien remains under temporary resident status. 

(c) The spouse and children of an alien granted temporary 

resident status under this section shall not receive any status 

or preferred treatment under the Immigration and Nationality 

Act by reason of the .family relationship with the temporary 

resident alien. However, this subsection shall not prevent a 

spouse or child who independently meets the qualifications of 

subsections (a) and (b) of this section from obtaining. temporary 

resident status. 

·- ·=====~ 
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(d) An.alien who is granted temporary resident status under 

this section shall not be eligible for any benefits under the 

Immigration and Nationality Act, except as speci.fically set forth 

in sections- 1, 2, and 3 of this Act ... 

(e) An alien who is granted temporary resident status under 

this section shall not be eligible for any benefits under any of 

the following provisions of law: 

(1) aid to families with dependent children under Title IV, 

Part A, of the Soc-ial Security Act C42 U.S.C. 601 et seq.); 

(2) supplemental security income for the aged, blind, 

and disabled under Title XVI of the Social Security Act C-42 U.S.C. 

1381 et seq.) unless such disability was incurred directly from 

employment after registration under the provisions of the Act; and, 

(3) Food Stamp Act of 1964, as amended (7 u.s.c. 2011 et seq). 

(f) An alien granted temporary resident status under this 

section shall be issued such documentation as the Attorney General 

may by regulation prescribe. 

(g) The Attorney General shall authorize the employment of 

any alien who is granted conditional resident alien status under 

this section. 



·' 

-4-

Section 2. 

(a) Notwithstanding any other provision of law, the 

Attorney General. in his discretion and under such regulations 

as he may prescribe, may adjust the status of any alien accorded 

temporary resident status under section l of this Act to that of 

an alien lawfully admitted for permanent residence, i£ the alien: 

(1) has completed 10 years of continuous residence in 

the United States from time of entry, 

(2) can demonstrate an understanding of the English 

language, including an ability to read, write, and speak words 

in ordinary usage in the English language: Provided, that 

this requirement shall not apply to any person physically unable 

to comply therewith, if otherwise eligible for adjustment; 

Provided further, that the requirements of this section relating 

to ~bility to read and write shall be met if the applicant can 

read or write simple words and phrases and that no extraordinary 

or unreasonable conditions shall be imposed upon the applicant; 

and 

(3) remains ellgible to receive an immigrant visa and 

otherwise admissible as specified in section 1 of this Act .. 
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Section 3. For the purposes of this Act, the requirement of 

continuous residence shall be broken by an absence from the 

United States of (1} more than. 30 consecutiv~ days in any 

12-month. period·, or (2) an aggregate of more than 30 days 

in any 12-month period. 

Section 4. The numerical limitations of section 201 of the 

Immigration and .Nationality Act shall be inapplicable to 

grants of lawful permanent residence under sections 2 of 

this Act. 
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LEGALIZATION 

This proposal permits immediate legalization of illegal aliens 
who entered the United States prior to January 1, 1980, and 
have had a continuous residence in the United States since that 
time, by providing a "temporary resident status" for such aliens. 
The· proposal provides. for. adjustment to status to that of a 
lawful permanent resident for these aliens after they have 
completed ten years of continuous residence. 

Section 1 of the proposal authorizes the Attorney General, in 
his discretion, to grant "temporary resident status" to any 
alien who entered the U.S. prior to January 1, 1980, and has 
continuously resided in the U.S. since that time, if the alien 
is otherwise admissible to the "U.S., with certain exclusion 
provisions waived. To be eligible for adjustment under this 
section, the alien must register with the INS within 12 months 
after the Attorney General announces that registration has begun. · 
An alien granted temporary resident status must register with 
the Immig:ration and Naturalization Service every three years. 
The Attorney General is authorized to set additional registra­
tion requirements in his discretion. An alien granted 
temporary resident status may not bring his spouse or children 
to the U.S. and is ineligible for benefits under Aid to Families 
with Dependent Children, Supplemental Security Income, and 
food stamps programs, but may be authorized to work by the 
Attorney General. · 

Section 2 provides that an alien who is granted temporary 
resident status may have his status adjusted to that o.f lawful 
permanent resident, once he completes 10 years of continuous 
residence in the U.S., if he remains otherwise admissible and 
has a minimal ·English language abil·ity. 

Section 3 defines "continuous residence" for purposes of this 
Act as being broken by an absence from the U.S. of more than 
30 consecutive days or an aggregate of more than 30 days in 
any 12-month period. 

Section 4 makes the numerical provisions of the INA inapplicable 
to adJustments under this Act. 
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Office ol the Assisunt Attorney General 

U.S. Department of Justice 

Office of Legislative Affairs 

k111shin~ton. D.C. 20S30 -

NOT SENT TO CONGRESS 
The Speaker 
House of Representatives 
Washington, D. C. 20515 

Dear Mr. Speaker: 

. i 

·' 

There is herewith transmitted a legislative. proposal "To 
provide penalties for certain persons who employ, or who refer 
for employment, aliens who are in the United States illegally, 
and for other purposes." 

One of the primary reasons fo.z: illegal migration to the 
United States is the availability of employment without regard 
to legal status. We cannot seal the border, and efforts to 
a pprehend and deport i llegal aliens who are in our country is 
costly and, at best, a partial solution. 

This proposal would prohibit employers of four or more 
employees from knowingly hiring illegal aliens. Civil fines 
would be assessed for each illegal alien hired and injunctions 
would be authorized against employers who follow a pattern or 
practice of hiring illegal aliens. 

The Office of Management and Budget has advised that the 
enactment of this legislation is in accord with the program 
of the President. 

Sincerely, 

Robert A. McConnell 
Assistant Attorney General 
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A BILL 

To amend the Immigration and Nationality Act to provide penalties 

for certain persons who employ, or who refer for employment, 

aliens who are in the United States illegally, and for other 

purposes. 

Be it ena~ted by the Senate and House of Reoresentatives of 

· the United States of America in Congress assembled, That 

Ca) Section 274 of th"e Immigration and Nationality Act CB 

U.S.C. 1324) is amended by adding at the end thereof new 

subsection Cd> to read as fol.lows: 

"Cd> C 1) It s.hall be unlawful for an employer knowingly to 

employ an alien in the United States, unless at the time of 

·employment the alien has been authorized to be employed by the 

Attorney General or has the status of an alien lawfully admitted 

for permanent residence. Provided, this provision shall not apply 

to an employer who establishes that he did not employ four or more 

persons, including su~h aliens, at the time of violation,. and who 

.-. '." . 
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establishes that he has not employed four or more persons on a 

permanent, seasonal, or part-time basis. 

C 2) If it appears to the satisfaction of the· Attorney General 

that any alien has been employed in violation of this- section., the 

employer shall. pay to the district director of the Immigration and 

Naturalization Service in the· district where the violation 

occurred the sum of not less than $500 nor more than $1,000 for 

each alien with respect to whom a violation occurs who is in the 

employ of the employer on the effective date of this section or 

who is thereafter so employed. In the discretion of the Attorney 

General, payment may be recovered by civil suit in a United States 

district court in -the name of the United States from any employer 

made liable under this subsection. The Attorney General shall 

establish by regulation a precedure for implementing this 

subsection. 

(3) Upon determination that cause exists to believe that an 

employer has violated this subsection, the Attorney General may 

bring actions for both ciivil penalties or injunctive relief in the 

United States district court in any district in which the employer 

is alleged to have violated this subsection, or in any district in 

which the employer is found or transacts business. For purposes 

of this subsection, the term "district court" shall include the 

United States magistrate. 

(4) For the purposes of this section, an employer shall be 

deemed to have knowingly employed an alien who is not authorized 



- 3 -

employment. in the United States if the employer has reason to 

believe that the individual is an alien and the employer does not 

request and obtain evidence that the individual is authorized 

employment.. Provided.,. that. the foregoing shall not prevent the· 

Government for establishing knowing employment by any other 

means.. 

(5) The Attorney General shall establish by regulation a form 

by which every employer as defined in subsection (c)(l) above, and 

every prospective employee of such employer, shall attest that the 

prospective employee i~ a United States citizen, a national of the 

United States, or has the status of an alien lawfully admitted for 

permanent residence, or has D~en authorized employment by the 

Attorney General, and that. the employer has examined such 

documents as may by regulation be prescribed by the Attorney 

General relating to such citizenship , permanent residence status, 

or employment authorization.. Such forms as prescribed shall be 

retained by the employer and shall be available for inspection by . 

officers of the Immigration and Naturalization Service." 

"(D) The provisions of this section are intended to pre-empt 

any state or local laws imposing civil or criminal sanctions upon 

those who employ, or facilitate the employment, of aliens not 

authorized to work in the United States." 

Cb> The title pre-ceding section 274 of such Act is amended to 

read as follows: 



. 
' 

- 4 -

"BRINGING IN AND HARBORING CERTAIN ALIENS: RESTRICTION OF 

E:·1PLOY:·!.ENT OF AL.IENS. II 

(c) The designation of section 274 in the table of contents 

(Title II - Immigration, Chapter 8) of such Act is amended to.· read 

as follows: 

"Sec.. 2. 74.. Bringing in and harboring certain aliens: 

restriction of employment of aliens .• -" 

Sec. 2. Section 275 of the Immigration and Nationality Act, 

(8 u.s.c. 1325) is designated as section 275A. 

{a) The title preceding section 275 of the Act is 

amended to read as follows: 

"ENTRY OF ALIEN AT IMPROPER TIME OR PLACE: MISREPRESEN­

TATION AND CONCEALMENT OF FACT: MISREPRESENTATION OF 

Ei1PLOYMENT STATUS II 

Cb> Section 275 of the Act is hereby amended by adding 

after subsection (a) a new subsection Cb> to read as 

follows: 

"(b) Any person who with unlawful intent photographs, 

prints, or in any other manner makes, or executes, any 

engraving, photograph, print, or impression in the likeness 

of any document presented to establish United States 

citizenship, lawful permanent resident status or employment 

authorization granted by the Attorney General, as required by 

subsection 274Cc){5) of the Act or regulations issued 

thereunder; or any person who with unlawful intent presents 
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such documents, sh~ll upon conviction be fined not to exceed 

$5,0.00 or be imprisoned not more than five yea.rs, or both .. " 

Cc:) The designation of section 275 in the table of 

contents (Titl.e II - · Immigration, Chapter 8) of such Act is 

amended to read as follows= 

~sec. 275. ~ntry of alien improper time- or place; misrep-

resentation and concealment of facts ; misrepresentation of 

employment statu.s .... 

Sec. 3. The provisions of this Act shall become effective 

upon the date of enactment. 



SEC.TION-BY-SECTION ANALYSIS 

I. Subsection Cd><l> of Section 274 of the Act. 

This. subsection includes, a pro.vis ion exempting- certain 
employers from coverage· by this bill.. An employer who can 
establish Ca) that he did not employ four or more persons, on a . 
permanent, seasonal,. or part-time. basis is not subject to the 
penalties and fines incorporated in this bill. ·This procedure 
requires an employer to come forward with evidence that he is not 
a "four-or-more-person employer" once it is established by the 
government that he has employed an alien who does not have 
employment authorization, or who is not a lawful permanent 
resident. This approach is considered necessary to establish that 
the employer meets the numerical limitations of the bill's 
coverage. Employers should be easily able to establish the 
employment history of their business from business records such as 
tax returns, FICA statements, and other means, which will show the 
employment level at the time of and prior to the violation. The 
evidence will be provided from ordinary business records, which 
will not impose additional record-keeping burdens on employers. 

II. Subsection Cd>C2>. 

This subsection provides for a $500 - $1,000 fine per 
violation for each alien emp.loyed in violation of this section. 
The fine is to be paid to the district director o~ the Immigration 
and Naturalization Service in whose district the violation occurs. 
This procedure would al.low a system of notice of intent to fine 
similar to the procedure used presently in fine cases under 
section 273.. The procedures are set forth in 8 C.F.R. 280 et seq. 
Payment would be enforced ·by civil suit in a district court. 

III. Subsection Cd)(3). 

This provision is aimed at an employer who shows a disregard 
for the law, as it establishes a means for the government to go 
into district court to sue for civil penalties and injunctive 
relief. An action may be brought in any district where the 
violation occurs, the employer transacts bus.iness, or the employer 

. is found .• 

IV. Subsection Cd> C 4). 

This provision attempts to define the term "knowingly". It 
combines the standard used in section 287 of the Act, 8 U.S.C. 
1357, which is the basis . for interrogating an alien or any person 
who is believed to be an alien, as to his right to be in the 
United States, with an affirmative duty on the part of the 
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employer to make an inquiry into· the individual's employment 
status, once the employer has. reason to believe that the 
individual is an alien. This is in essence a standard of 
"reasonable- diligence". This approach will allow the use of a 
standard with which the Immigration and Naturalization Service and 
the Board of Immigration Appeals. have a - certain amount of­
experience-,. and would allow· reference to the body of. administra­
ti.ve and judicial. interpretations which ex.is.ts in regard to fine 
cases ... 

v. Subsection Cd>CSJ. 

This subsection provides for a procedure by .which the 
Attorney General shall by regulation prescribe_ an employment form 
establishing the employment status of a prospective employee. The 
Attorney General will by regulation prescribe the type of 
documents that a job applicant must provide to establish his 
United States citizenship, lawful permanent resident status or 
employment authorization granted by the Attorney General.. The 
forms prescribed would be retained by the employer for inspection 
by Immigration and Naturalization Service officers •. 

VI. Subsection Cf). 

This provision pre-empts any state or local laws which may be 
enacted to _ penalize employers who employ aliens without employment 
authorization. 

VII .. Section 275 Cb) of the Act .. 

A new section 275Cb) of the Act is added to provide for 
criminal penalties for persons who fraudulently duplicate or copy 
documents used to established citizenship, permanent resident 
status or employment authorization granted by the Attorney 
General. Persons who present such fraudulent documents are 
subject to the same penalties, which consist of a fine up to 
$5, 000 or five years imprisonment or both .• 

• 
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Oftic:e·oi the Assistant Attorney Gener:il 

The Speaker 
acuse of ~epresentatives 
~ashington, D.C. 20515 

Dear ~r. Speaker: 

h'ashi11rm 0 G ~9 579 

T~ere is herewith transmitted a legislative proposal, "To 
c=eate Cuban/Hait.ian temporary resident status and for other 
purposes." 

As a result of the 1980 "Mariel boatlift," US,000 
U:'. docu.~ented Cubans entered the United States claiming asylum. 
During that same year approximately 35,000 Haitians arrived in 
Florida seeking relief from deportation or exclusion. 

This proposal repeals the Cuban Refugee Adjustment Act of 
1966 so that undocumented Cubans will not be eligible for 
adjust..uent of status upon completion of one year of physical 
presence in the United States. 

'rhis -orooosal would allow most of the undocurnenteQ. Cuban and 
Haitian entrants to regularize their status by applying for a new 
renewable term "temporary resident" .status. After five '::iears of 
contin.~us residence in this country, such Cubans and Haitians 
could apply for permanent residence, providing they were self• 
sufficient, had minimal English language ability~\ and they were 
not otherwise excludable. 

The Office of Management and Budget has advised that the 
enactment: of this legis.lation is in accord with the program of 
the President. -

Sincerely, 

Robert A. McConnell 
Assistant Attorney General 
Off ice of Legislative Affairs 

=·=---~==,_.._,,.,..,~ -------



Tll illDGET f OR CLEARANC 
To create Cuban/Haitian temporary JroTatsmThlO~l!O NG RESS 

Be it. enacted by the Senate and House of Representatives of the, United States 

of America in Congress assembled, That this Act may be cited as the "Cuban/Haitian 

Temporary Resident Status Act of 1981." 

Sec. 2. (a) Except as provided in subsection (c) of this section, the following 

aliens shall be granted Cuban/Haitian temporary resident status 30 days after enact­

ment of this Act and may remain in the United .States under such conditions as the 

Attorney General may deem appropriate: 

(1) Nationals of Cuba who were paroled into the United States under 

sect'ion 212(d)(5) of the Immigration and Nationality Act after April 20, 1980, and 

before January 1,.1981; 

.. 
(2) Nationals of Haiti who on December 31, 1980, were the subjec~~f 

exclusion proceedings under section 236 of the Immigration and Nationality Act, 
"i. 

including those who on that date were under orders of exclusion and deportation 

which had not yet been executed; 

(3) Nationals of Haiti who on December 31, 1980, were the subjects of 

deportation proceedings under section 242 of the Immigration and Nationality Act, 

including those who on that date were under orders of deportation which had not 

yet been executed; 

• 
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(4-) Nationals of Haiti who were paroled into the United States under 

section 212(d)(5) of the Immigration and Nationality Act before December 31, 1980, 

and were physically present in the United States on that date; and 

(5) Nationals of Cuba- or Haiti who on December 31, 1980,. had applications 

for asylum pending with the Immigration and Naturalization Service .. 

(b) The Attorney General may in his discretion grant an alien described in 

subsection (a) of this section authorization to engage in employment in the United 

States and provide to that alien an "employment authorized" endorsement or other 

appropriate work permit. 

(c) C'1ban/Haitian temporary resident· status for any alien may be denied or 

terminated by the Attorney General, in his discretion, pursuant to such regulations 

as the Attorney General may prescribe, if the Attorney General determines that 

the alien is excludable under section 212(a) of the Immigration and Nationality Act 

(8 U.S.C. 1182(d)) (except paragraph (14.), (15, (20),. (21), (25) or (32) of subsection (a)), 

or if the Attorney General determines that:. 

(1) the alien ordered, incited, assisted, or otherwise pamcipated in the 

persecution of any person on account of race, religion, nationality, membership in a 

particular social group, or political opinion; 

(2) the alien, havir.g been convicted by a final judgment of a particularly 

serious crime, constitutes a danger to the community of the United States; 

- -- (3) there are serious reasons for considering that the alien has committed 

a serious nonpolitical crime outside the United States prior to the arrival of the 

alien in the United States; 
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(4) there are reasonable grounds for regarding the alien as a danger to 

the security of the United States; 

(5} the alien is in detention at the time this Act is enacted;: or 

(S:) if the alien has been certified under section 234 as afflicted with a 

disease specified in section 212(a)(6), or with any mental disease, defect, or- disability 

which would bring such alien within any of the classes excluded from admission to 

the United States under paragraphs (1), (2), (3), (4), or (5) of section 212(a). 

(d) An alien granted Cuban/Haitian temporary resident status under this 

section shall register with the Immigration and Naturalization Service every three 

years, under such regulations as the Attorney General may prescribe, for so long as 

the alien remains in temporary resident status. 

(e) An alien granted Cuban/Haitian temporary resident status shall be eligible 

for benefits under section 501 of the Refugee Education Assistance Act of 1980 

(P.L. 96-122). Upon termination of eligibility for· benefitS under the Refugee Educa­

ti~n Assistance Act of 1980, an alien granted Cuban/Haitian temporary resident 

status shall not be eligible fol"' any benefits under any of the following provisions of 

law: 

(1) Aid to families with dependent children under Title IV, Part A, of the 

Social Security Act (42 u.s.c, 601 et seq.); 

(2) supplemental security income for the aged, blind, and disabled under 

Title XVI of the Social Security Act (42 U.S.C. 1381 et seq.) unless such disability 

was incurred directly from employment after registration under the unemployment 

provisions of the Act; and 
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(3) Food Stamp Act of 1964, as amended (7 U.S.C. 2011 et seq.). 

(f) Nothing in this section shall waive the civil or criminal penalties of sections 

273 and 274- of the Immigration and Nationality Act. 
- . .:- · 

. . · -. · ( 

-· ·~ ~ -.. 

Sec~ 3. (a) Any alien (except an alien specified in section 2(a)(3), or an alien specified 

in section 2(a)(5) who has entered the United States) who is denied Cuban/Haitian 

temporary resident status for any of the reasons set forth in section 2(c), or whose 

status is terminated RUrsuant to the provisions of section 2 shall be detained 

pending a final detemination of admissibility, or pending release on parole, or 
', 

pending deportation if the alien is found excludable, unless an examining officer 

finds that the alien is clearly and beyond a doubt entitled to be admitted to the 

United States. Such detention shall be in any prison or other detention facility or 

elsewhere, whether maintained by the Federal Government or otherwise, as the 

Attorney General may direct. The Attorney General may at any time transfer an 

alien from one place of detention to another.. No alien shall be released from 

detention pending a :final determination of admissibility, or pending exclusion or 

-deportation if the alien is found excludable ,-,except in the discretion of the 

Attorney General, and under such conditions as the Attorney General may 

prescribe, including release on bond. No court shall review any decision of the 

Attorney General made pursuant to this paragraph to detain, to transfer or to 

release an alienr except that any person so detained may obtain review, in habeas 

corpus proceedings, on the question of whether that person falls within the 

category of aliens subject- to detention. 

(b) An alien specified in section 2(a)(3), or an alien specified in section 2(a)(5) 

who has entered the United States, who is denied Cuban/Haitian temporary 

resident status for any of the reasons set forth in section 2(c), or whose status is 

terminated pursuant to the provisions of section 2 shall be dealt with in accordance 
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Sec. 4. (a) Notwithstanding any numerical limitations in the Immigration and Nation-

ality Act, the Attorney General; in his discretion and under such regulations as he 

may prescribe, may adjust the status of a Cuban/Haitian temporary resident to 

that of an alien lawfully admitted for permanent residence if the alien:. 
. , 

.:-." ... : · 

(l) applies for such adjt:1stment~ 

(2) is not firmly resettled in any foreign country; 

(3) has been physically present in the United States for at least five 

years after the earliest date upon which he came within any category specified in 

section 2(a)(l)-(5); 

(4) can demonstate an understanding of the English language, including 

an ability to read, write, and speak words in ordinary usuage in the English 

language: Provided, that this requirement shall not apply to any person physically . 
unable to comply therewith, if otherwise eligible for adjustment; Provided further, 

' that . the requirements of this section relating to ability to read and write shall be 
•.) 

met if tL~ applicant can read or write simple words and phrases and that no 

extraordinary or unreasonable conditions shall be imposed upon the":'applicant; and 

(5) is admissible (excep! as otherwise provided in subsection (b)) as an 

immigrant under the Immigration and Nationality Act at the time of examination 

for adjustment of such alien. 

(b) The provisions of paragraphs (14), (20), (21), and (32) of section 212(a) of 

the Immigration and Nationality Act shall not be applicable to an alien seeking 

adjustment of status under this section, and the Attorney General may waive any 

- - -- -·---- ---- -
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other provision of such section (other than paragraph (27), (29), or (33) and other. 

t han so much of paragraph (23) as relates to trafficking in narcotics) with respect 

to such an alien for humanitarian purposes, to assure family unity,. or when it is 

otherwise in the public interest.. 
,1" • • : .... _ • • 

. ~ .. ·'"""" . . . . . . - . 
... . : .... ~ ... .. .. . . . - . . . -... 

Sec .. 5. (a) An alien granted Cuban/Haitian temporary resident status may not 

apply for asylum under section 208 of the Immigration and Nationality Act (8 U..S.C. 

1158),. and any application for asylum under section 208 or under any other provision 

of law filed by the alien but not approved before t he alien was granted Cuban/Haitian 

temporary resident status shall be denied. 

(b) Subsection (c) of section 208 of the Immigration and Nationality Act (8 

U.S.C. 1158) and subsection (b) of section 209 (8 U.S.C. 1159) of that Act shall not be 

applicable to an alien granted Cuban/Haitian temporary resident status or to the 

spouse or child of such alien. 

Sec. 6. Public Law 89-732 is repealed. 

~ 
Sec. 7. ~a) Section 501 of the Refugee Education Assistance Act of 1980 is amended 

by striking out "Cuban and Haitian entrants" and inserting instead~'.'designated Cuban 

and Haitian arrivals" 

(l) in subsection (a}(l); 

(2) in subsection (b}; 

. (3) in subsection (c)(l)(A); and 
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(4-) in subsection (e). 

(b) Subsection (d) of such section is amended by striking out "Cuban or Haitian 

entrant" and inserting instead "designated Cuban or Haitian arrival". 

. . . . _: _ .... :: ::. 

Sec. 8. There-are hereby authorized to be appropriated such sums as may be necessary 

for the purpose of carrying out the· provisions of this Act. 

' 

">. 
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CUBAN/HAITIAN TEMPORARY RESIDENT LEGISLATION 

Section-by-Section Analysis 

Section Z of the bill grants "Cuban/Haitian temporary Resident" status to 
Cubans who were paroled into the United States between April 20, 1980,.and January 
l,_ 198lt or who had applications for asylum pending with the Immigration and Natural­
ization Service on December 31, 1980, and to Haitians who were (1) subjects of exclu­
sion or deportation proceedings on December 31, 1980, or (2) were paroled into the 
United States before December 31, 1980, or (3) who had applications for asylum 
pending on December 31, 1980 .. Cuban/Haitian temporary resident status would be 
granted 30 days after enactment of this Act.. The Attorney General would be autho­
rized to deny Cuban/Haitian temporary resident status to, or terminate the status 
of, any alien who is excludable under section 212(a) of the Immigration and Nationality 
Act (8 U.S.C.1182), with certain exceptions. It makes temporary resident status 
inapplicable to detainees and to aliens certified as inadmissible by the Public Health 
Service. This section would also permit the Attorney General to authorize 
Cuban/Haitian temporary residents to engage in employment in the United .States. 
Subsection (d) provides that, notwithstanding that this section gives legal status to 
these aliens, the penalty provisions of section 273 and section 274 of the Immigration 
and Nationality Act would: still apply to the boat captains who brought them in. 

The section provides that aliens granted Cuban/Haitian temporary resident 
status must register with the Attorney General every three years and makes them 
ineligible for any government benefits once benefits under the Refugee Assistance 
Act of 1980 expire. 

Section 3 provides for detention of aliens denied Cuban/Haitian temporary 
resident status until a final determination of admissibility is made, or pending deter­
mination, so tha't an alien may be detained for an indeterminate period •. The- section 
limits judicial review of such detention to habeas corpus proceedings on the question 
of whether that 'person falls within ·the category of aliens subject to exclusion. 
Persons eligible for deportation proceedings would be processed under section 242, 
as presently. 

Section 4 authorizes the Attorney General to adjust the status of a Cuban/Haitian 
temporary resident to that of an alien lawfully admitted for permanent residence 
after the alien has maintained temporary resident status for five years. The 
Cuban/Haitian temporary resident may be denied adjustment if he is firmly resettled 
in another country or inadmissible under the Immigration and Nationality Act (8 
U.S.C.1182). The Attorney General is authorized to waive grounds for exclusion 
(with the exception of the provisions regarding national security, association with 
the Nazi government or trafficking in narcotics) for humanitarian purposes, to 
assure family unity, or when it otherwise would be in the public interest. These 
adjustments would not count against the numerical limitations of the Immigration 
and Nationality Act. 

Section 5 terminates asylum proceedings for all temporary residents who 
· have-not been granted asylum under section 208 of the Immigration and Nationality 

Act (8 U.S.C. 1158) as of the date they are granted Cuban/Haitian temporary resident 
status. Those aliens granted asylum prior to the enactment of this Act will retain 
their status and will also be granted Cuban/Haitian temporary resident status if 
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eligible under this Act. For purposes of adjustment of status and family reunifi­
cation, such aliens will be treated. as Cuban/Haitian temporary residents. 

Section 6 repeals the Cuban Refugee Adjustment Act, P .L. 89-732;., Under 
P .L., 89-7 32,. the Cubans would otherwise be elig~ble for adjustment once they 
complete a year of physical presence •. 

Section 7 adopts a . new term to describe the-class of individuals to whom 
section 501 of the Refugee Education Assistance Act of 1980 may be applicable. 
Persons granted Cuban/Haitian Entrant status by this Act represent only part of 
the class of whom section 501 applies. However, the term used in section 501, 
"Cuban and Haitian entrant", is so close to the term describing the status created 
by this Act as to make highly desirable the use of some other term for the broader 
category. Persons granted Cuban/Haitian status under this Act would meet the 
definition of the class to whom section 501 of the Refugee Education Assistance 
Act applies under subsection 50l(e)(l) of that Act. _ 

Section 8 authorizes appropriations to carry out the provisions of this Act. 

) 
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TO 
U.S. Department of Justice 

Office of Legislative Atf airs 

. Ii t p . ~ l f '. ~ ~ r &~ ai'~==-f OR Cl~Aa\~Jn.'tdJt 
Offi..:c ot the Assistant Attorney General. l~'ashi11xron. D.C. 20530 

The _Speaker 

··.·· ··· NOT SEMT 10 
Hruse of Reprc...sentati ves 
Washingtcn, o.c.. 20515 

Dear .Mr. Speaker: 

There is transmitted herewith a bill , "To arrend the Inmigration 
and Nationality Act relating to the provisions for appeal, asylum and 
e.xclusion." 

Under this proposal the Onite:i States cruld conduct expedited 
proceedings with respect to undc:x:wrented aliens encamtered at air 
borders and ports of entry, and at points rutside the territorial 
limits of the United States. Eresently, an alien who enters the 
Unite:i States withrut inspection can submit his asylum request and 
remain in the United States while his asylum request winds its way 
thrrugh the labyrinth of administrative and judicial channels. Thus, 
there is an incentive for him to enter the United States withrut 
inspection. 

current exclusion prc:x:ee:iings are prescribed by section 236 of 
the L-rmigration and Nationality Act. That section prevides for a 
hearing before an inmigration judge and requires that a carplete 
record of the testim:my and evidence be kept. Section 292 of the Act 
provides right of ca.msel Cat no expense to the Government) for any 
.alien ±n :an ·.exclusion · proceeding.. Under ·8 C.F. R. 236. 2, •,\ the 
irnmig~ation judge nust advise the alien of his right to ca.msel of 
his choice and of the availability of free leqal services. A 
decision by the immigration judge that the alien is ·~ludable is 
appeal.able to the Attorney General under section 236 Cb). The Board 
of Irrmigration Appeals was created by the Attorney General 
administratively to hear such appeals CS C.F.R., Part 3) . Under 8 
c .F. R. 236 • 7, the alien has 13 days after a written decision of 
exclusion is mailed to file an appeal with the BIA. An appeal fran 
an oral decision of exclusion IruSt be taken i.mrrediately after the 
decision is rendered. en request, the BIA IIUst schedule oral 
hearings on the appeal .. - BIA decisions rrust be issued in writing. 
Under section 106 Cb) of the Act, an alien under a final order of 
exclusion by the BIA may cbtain judicial review only by habeas corpus 
procee:iings. 

This proposed legislation will streamline thooe proceedings when 
an alien cannot present any dc:x:urrentation to support a claim of 
admissibility. Under this proposal the initial questioning of a 
particular. individual waild be conducted by a trained Irrmigration and 



- 2:. -

Naturalization Service asylum officer. The examination WCllld be oral 
and no transcript wruld ·be made of it. In rrost cases involving 
undcx:urrente:i aliens, the examining o~ficer wa.ild make an irmedi.ate 
decision to exclude· the alien. There wruld be no right to an 
administrative a9peal.~ The ranoval. or retum of the alien to his 
hcxre cruntry wa.ild. be accarplishe:i as soon as possible. 

The Office of Management and. Budget has a:ivised that the 
enactment of this legislation is in accom with the· pro;ram of the 
President. 

Sincerely,. 

Rebert A. McCamell 
Assistant Attorney General 
Office of Le;islative Affairs 

.. 

. ·, 



I · 

Office or the Amstant Attorl'lfl'y ~~":''i!l 
i~ ~ . ' ~ Q 

--" l~U a 

The Speaker 
cr.. S. Ha.lSe of Representatives· 
Washingtai, D .. C. 20515 

Dear Mr. Speaker: 

u. ,;;,. uepanmem 01 J us11ce 

Office of Legislative Affairs-
~ r· n rt~ ~ FA ~ F.\ ~~ fil 07' 
t? Fi: h (':\ ~ ~·. t \~~:r. t>: ~:,·:~\ H?:; · .. , . · ·-~ 
~ "-.::::.' ~ ~ ~~ ~ ..... ,,. k-..; ~:.J ~- '.J -- , ... . 

. .,_ ,. ..... 
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' 
There is transmitted herewith a legislative proposal "To provide 

separate 40,000 irrmigrant visa limitations for Mexico and Canada." 

Under this proposal Mexico and Canada wcnld each receive 40,000 
i.mnigrant visas annually. Any unused visas in one camt?:y in a fiscal 
year wruld be allotterl to the other cruntry during the next fiscal. 
year.. The overal.l limitation on imnigration fran the r~t of the 
world wruld be rerlucerl fran 270 ,000 to 230 ,000. Historically, the 
demand for imnigrant visas by nationals of Mexico has exceerled the 
demand by nationals of Canada. For exarcple in fiscal year 1978 there 
were 17,000 imnigrant.s fran Canada as opposed to 92,000 fran Mexico. 
These figures incl ude both nurrerically and non-nurrerically limited 
imnigrants. Based on this,. we waild assume that Mexico waild.use all 
of . their 40 , 000 visas in the first year and Canada wcn,ld use no more 
than 15,000 to 20,000 visas. In subsequent years the unused visas for 
Canada woo.ld be allcx:ated to Mexico and WOJ.ld prc:bably result in 60 ,000 
to 65, 000 visas being available each year to Mexico. ESsentially 
there w'Olld be no increase in ircmigration fran Canada and there WOJ.ld 
be a substantial increase in imnigraticn £ran 'Mexico. 

The Off ice of Managerrent & Budget has advised that the enactment 
of this legislaticn is in accord with the pro;ram of the President. 

... 

Sincerely, 

Rebert A. ~cnnell 
Assistant Attorney General 

. == ==--- · - -- -- ~~-=---- __,....,..,....,.._ ------ . . · - · 

•• ,, • • .:f 

- · ... · "'.'" ... -
· . . - - ·:.. 



TO BUDGE1 f OR Cl£f\R~NCE 
_________ ,_..,,,.... .. -_.. 

Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, that section 106(a)(l) of the Immigration and 

Nationality Act (8 U.S.C. 1105a) is amended to read as follows: 

A petition for review may be filed not later than 30 days from the date of the 

final deportation order or from the effective date of this section, whichever 

is the later. 

Sec. 2. Section 279 of the Immigration and Nationa!ity Act (8 U.S.C. 1329) is desig-

nated as section 279 A. 

(1) Section 279 of the Act is hereby amended by adding after subsection (a) 

the followlng new subsection (b) to read as _follows: 

...... 
"(b) A petition for review of any administrative action arising under this Act, 

or regulations issued pursuant to this Act, other than a final order of deporta-

tion as provided in section 106(a) of the Act, may not be filed later than 30 

days from the date of the final administrative action or from the effective 

• 
date of this section, whichever is the later." 

Sec. 3. Section 208 of the Immigration and Nationality Act (8 U.S.C. 1158) is amended 
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"Sec. 20S(a)(l). An application for asylum may be made by any alien physically 

present in the United States or at a land border or port of entry (except for an 

alien in transit. without· visa) .. If an alien has entered the United States without-

inspection,. he shall no.t be eligible for- asylum unless,. within 14- ~ays of such entry, 

he presents himself to Immigration and Naturalization officers to apply for asylum, 

and shows good cause for his illegal entry .. An alien may be granted asylum by an 

asylum officer under paragraph (2) of this subsection, if (A) the asylum officer 

determines that the alien is a refugee within the meaning of section 101(a)(42)(A); 

(B) the alien is not firmly resettled in any foreign country; (C) the alien is not inad­

missible under the provisions of paragraphs (27), (29), or (33) of section Zl2(a), or so 

much of paragraph Z3 of section 212(a) as relates. to trafficking; (D) the alien has 

not been convicted by final judgment of a particularly serious crime and does not. 

constitute a danger to the community;· and (E) there are no serious reasons for 

considering that the alien has committed a serious nonpolitical crime outside the 

United States prior to the arrival of the alien in the United States. 

~ 

(2) Eligibility for asylum shall be determined by an asylum offic~r, who 
. ., 

shall ser'le at the direction of the Commissioner, and who shall perform such other 

· du.ties as the Commissioner may prescribe, except for the investig-a.tion or prosecu-

tion of any case under sections 235 or 242 of this Act. An alien seeking asylum 

· shall appear before the asylum officer in an informal, nonadversary interview, and 

may be accompanied by counsel ·at no expense and no delay to the government. 

Counsel may advise the alien-during the interview but shall not otherwise participate 

. in the interview. The asylum officer may administer oaths and call witnesses, and 

request information on an application from any government agency, including infer-

mation..classified under Executive Order No. 12065 (50 U.S.C. nt. 4-01). A record of 

the proceedings shall be made in accordance with this section, and under such regu-



·lations a.s- the Attorney ~eneral shall prescribe .. The procedures set forth in this. 

section shall be the sole and exclusive procedures for determining asylum.. The 

determination of the asylum officer shall be final and shall not be subject to further-

administrative appeal Or"' review,. except that either"' the Commissioner-or- the Attorney 

General may.requf~~;t~~·~h~ -d~o~-~f ~-~1~m:~fficer be ~ertifiecf ta him foe- ' .· 

revr .. w-.. . ---~- " ... ,.:: ::~:-:~#)\tT~:J~:::::~.;:~~. _:;:.r~,)~_:-~>S: -c:- -.. - · 
"-"" -· . .. ·'.~ .-_. ·· -·- -·· ' . 

(3)' The bul"'den of pl"'oof shall be on the alien to establish that he qualifies 

for asylum under this section. 

(4-} No alien who-meets the refugee definition set forth in section 

10l(a)(4-2)(A),. and who meets the· requirements of subsections (l)(C),_ (D),. and (E) of 

this section· shall be returned: to the country or place where he would face persecu-

tion, as determined by the asylum officer. 

(5) An alien against whom proceedings- are instituted under section 236 

or 24-Z of this Act,. who has. not previously made a. claim for asylum,. must make any 
... 

application for asylum to the asylum officer under this section within 10 day,.? of the 
'\ 

se~vice uf the notice instituting such proceedings. An alien who does not make 

such a timely claim shall not be allowed to initiate an asylum claim absent a clear 

showing of changed circumstances in the country of the aliens's nationality,. or in 

the case of an alien having no nationality, the country of the alien's last habitual 

residence. 

(6) An asylum officer may not reopen a proceeding under this section 

except upon a clear showing of changed circumstances in the country of the alien's 

nationality, or in the case of an alien having no nationality, the country of the 

alien's last habitual residence. 

·:- ~ 
- , ~ ·~-· 

' . 
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(b} Asylum granted under- subsection (a) may be terminated if the Attorney 

General;.. pursuant to such re&_.ulations. as. the Attorney General may prescribe,. deter­

mines: that the alien is. (A) no: longer a refugee within the meaning, oi section 

10l(a)(4-2){Al owin~ ta: a change in circumstances. in the alien's country of nationality 

or- in. the case of an alien: having, no. natio~ali:tyJ, in the country in which.- the alien· 
~; ~~' ~·~{:£4.:,. ~::::::~\ i . ~::;;_:\~~~> 4.;;:~- ~=-~;: ·~--~:~~;..:.~~-~, -~-~-~-: --;. ::.. ";,. ~-;-./ -: ,,;. -; • . 

fast habitucilly resfded;: ~c-(i3l the alien was not a refugee within, the meaning of · 

section 10l(a)(l/.2){Al at the time he. was ·granted: asylum;- or (Cl the alien is no longer 

eligible for asylum on any of the grounds; set forth in (a)(l) above. 

(c) A spouse or child (as defined in section lOl(b)(l)(A),. (B), (C), (D), or (E)) of 

an alien who is granted asylum under subsection (a) may, if not otherwise eligible· 

for asylum under such subsection, be granted the same status as the alien if accom-

panying,. or following. ta join, such alien .. 

(d) Notwithstanding any other provision of law, a denial of an application for 

asylum and the procedures established to adjudicate asylum claims under this. section 

shall to: subject to· judicial review only in a proceeding challenging the validity of 
... 

an exclusion or deportation order as provided for in section 106(a) of the Immigration 
' ~ 

and Nat: Jnality Act, 8 U.S.C.1105a, and shall not be subject to review under 5 U.S.C .. 

702. The denial of an application for asylum may beset aside~ or"the cause remanded 

for further proceedings,. only upon a showing that such denial was arbitrary and 

capricious, or was otherwise not in accordance· with law." 

Sec. 4. Section 235(b) of the Immigration and Nationality Act (8 U.S.C. 1225(b)) is 

amended to read as follows: 

"Sec. 235(b) An immigration officer shall inspect each alien seeking entry to the 

Uni ted States and shall make a determination on each alien's admissibility. (l) The 

. -·. ;:;·(--. -_•:1. 
·- f_.-.... :,:::..· 
.-.... ., ,.. ... . . 

• • . ·;.;.-.'i ··:-# 
... ·; : .::.. ~-;~ '" . 
·. - ... . ~-:.-,:., ' -"' • ··-

-... _-,;,,.~c:.'1,f_ 
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decision· of the immigration officer on admissibility oi a an alien shall be· final,, and 

not subject to further- agency· review or to- judicial review,. if the immigration officet" 
.. 

determines an alien to: be an alien crewman,,, a stowaway under sectiorr 273(d)' of 

this.Act,. or- an aliern wha does not present documentary evidence of U.S- citizenship;o 
.............. ~~:.;, .. ' .. ~ ·· ... ·.'.·-· '·II"·"';~ • . " • -··- .· .• . 

o~ IawfW. admi~Sfu~f~rp;;;;~e~t~~dence;. ~c- ·~visa. or ~ther .entry documenr~ or 
• - • • r ··--,~~:~:~ -.-\J~p~~.f(·:~~i:~\::~.~rj7i::7;.~:-~.~.;~;~,~~~~~~-::~.;\~'~,:.\,~·",;·~ ·~· ::~; - :~·: . ~ - -" . . . _, . 

a certificate of identity issued under- sectfon~ 3'60(b} to. support' a claim of admissi-

bility .. (2). Any alien: not excluded under paragraph one of this subsection who does 

not' appear to· the examining immigration officer- to be clearly and beyond. a .doubt 

entitled to admission shall be detained for further inquiry by a special inquiry officer 

under section 236.'' 

Sec. 5 .. Section 237 of the Immigration and Nationality Act (8 U.S.C. 1227(a)) is 

amended ta read: as follows~ 

"Sec. 237(a)(l) Any alien (other- than an alien crewman)· arriving in the United States 

who is excluded under this Act,. shall be immediately deported,. in accommodations 

of the same class in which he arrived?' unless. the· Attorney General, in an individual 
~ 

case in his discretion,.. concludes that immediate deportation is not practicable or 
') 

proper." ;)eportation shall be to the country in which the alien boarded the vessel 

·or aircraft in foreign territory. If such. boarding occurred in terri~ory contiguous to 

the United States. or in any island adjacent thereto or adjacent to the United States 

and the alien is. not a native,. citizen,. or- subject or national of, or does not have· 

residence in,. such foreign contiguous territory or adjacent island, the deportation 

shall instead be to the countr;r in which is located t he port at which the alien ~mbarked 

for such foreign contiguous territory or adjacent island. The cost of the maintenance, 

including detention expenses incident to detention of any such alien while he is 

being detained, shall be borne by the owner or owners of the vessel or aircrat on 

which he arrived, except that the cost of maintenance (including detention expenses 
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and expenses~ incident to detention while the alien is being detained prior to the·· 

time he. is offered for- depor:tation. ta the transportation line which brought him to· 

the United States) shall not be- assessed against the. owner or- owners of such vessel 

or aircraft if (A): the alien- was in" possession-of'~ valid-,. unexpired immigrant visa,. 

o~(B}'. the alien (either- thaR m. all~ ~;~~l ;;,as in possessior;t ~fa: valicf~ unexpired 

nonimmigrant: visa or otfter document authorizing such:: alien to apply· for- temporary 

admission to' the United: States,. or. an unexpired: reentry permit issued to him, and 

(i) such application- was, made within one hundred and twenty days of the date of 

issuance of the visa or other document1 or- in the case of an alien in possession of a 

reentry permit, examined and admitted by the Service, or (ii) in the event the appli-

cation was made later than one hundred and twenty days of the date of issuance of 

the visa or other- document or such examination and admission, if the owner or 

owners-of such vessels. or aircraft establishes: to the satisfaction of the Attorney 

General that the ground of exclusion could not have been ascertained by the exercise 

of due diligence prior to- the alien's. embarkation, or (C) the person claimed United 

States. nationality or citizenship and was. in possession of an unexpired United States 

passport issued to' him by competent authority. 

") 

(2) If the government of the country designated in subsection (a)(l) will 

not accept the alien into. its territoryr the alien's deportation shall-be directed by 

the Attorney General,. in his-discretion and without necessarily giving any priority 

or preference because· of their order as herein set forth, to -

(A) the country or which the alien is a subject, citizen,. or national; 

(B) the country in which he was born; 

(C) the country in which he has a residence; or 

-,<·:: -}!!fl;· 
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(O} any country which is willing to: accept the alien into its territory, if 

deportation to any of the foregoing countries is impracticable,. inadvisable or impos--

sible-

,. .· . 

• 
.. (o) r1tshalI. be uniawful for- any rna!l.tet",. commanding offi~er, purset"',. person in 

. '. ' .... ,-:;.;· .::--... ~~ty:~y:~:: -~~~: . ;;:_-_· _ ~ .;::~··.:~·<. · . . -'.-:_: : ~ '."\ -· - ,._ 
charge,. agenr,. awneC"",. or consigpee of any; vessel Ot"' aircraft (1) ta refuse to .. receive 

any alien (other- than: an: alien crewman): ordered:. deported under this section- back 

on board such vessel or aircraft or another vessel or aircraft owned or operated by 

the same interests; (2) to fail to detain any alien (other than an alien crewman) on 

board any such vessel or at the airport of arrival of the aircraft when required by 

this Act or- if so: ordered by an _immigration officer,. or to fail or refuse to deliver 

him for medical or other- inspection,. or for further medical or other inspection, as 

and when so ordered by such officer;. (3) to reftise or fail to remove him from the 

United States. to the country to which his exclusion and deportation has been directed; 

(4-) to fall to pay the cost of his. maintenance while being detained as required by 

this. section . or section- 23 3 of this, title; (5) to take any fee, deposit,.. or consideration 

on- a contingent basis to, be kept or returned in case the alien is landed or excluded;. 
... 

or (6) knowingly to bring, to the United States any alien (other than an alien crewman) 
. ~ 

exclude 1 or arrested and deported under any provision of law until such alien may 

be lawfully entitled to reapply for admission to the United. States~ .If it shall appear 

to the satisfaction of the Attorney General that any such master, commanding 

officer, purser, person in· charge,. agent,. owner, or consignee of any vessel or air-

craft has violated any of the provisions of this section or of section 233 of this 

title, such master, commandiog officer, purser, person in charge, agent, owner, or 

consignee shall pay to the district director of customs of the district in which the 

port of arrival is situated or in which any vessel or aircraft of the line may be found, 

the sum of $300 for each violation. No such vessel or aircraft shall have clearance 

from any port of the United States while any such fine is unpaid or while the question 

.··- .- ... 
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of liability to pay any such fine. is.. being determined,. nor- shall any such fine be: 

remitted or refunded;. except that clearance may be granted prior to the: determin-

ation of such questfortupon the deposit witn the-district director- of customSoof a 

bond. oc- undertaking: approved by the Attorney General or a sum- sufficient ta cover 
~ , . . 

.. '~= .. -. -'.. ::~-:~)-;~(J#~~~j 
. ~ . ,,··~· •' ~-::.·-··~:..;:;.,'!,,.;:...;~~ . 

[c)· Art alien shall be deported on a vessel or an aircraft. owned by the same 

person who owns the vessel or aircraft on which such alien arrived in the Un_ited 

States, unless it is impracticable to so deport the alien within a reasonable time. 

The transporation expenses of the alien's deportation shall be borne by the owner or 

owners of the vessel or- aircraft on which the alien arrived. If the deportation is 

effected on a vessel or aircraft not owned by such owner or owners, the transpor-

tation expenses of the alienrs deportation may be paid from the appropriation for 

the enforcement of this Act and recovered by civil suit from any owner agent, or 

consignee of the vessel or ai.rcratt on which the alien arrived • 
... 

(d)· The Attorney General,. under such· conditions as are by regulations prescribed,. 
~ 

may stay the deportation of any alien deportable under this section, if in his judg-
. ~ 

ment th~ testimony of such alien is necessary on behalf of the United States in the 

prosecution of offenders, against any provision of this Act or othei".laws. of the United 

States- The cost of maintenance of any person· so· detained resulting from a stay of 

deportation under this subsection and a witness fee in the sum of $1 per day for 

each day such person is so detained may be paid from the appropriation for the 

enforcement of this title. Such alien may be released under bond in the penalty of 

not less than $500 with security approved by the Attorney General on condition 

that such alien shall be produced when required as a witness and for deportation, 

and on sucti other conditions as the Attorney General may prescribe. 

=====·· -- - - ···---·- · - -- . 
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(e) Upon the certificate of an· examining. medical officer to the effect. that 

an alien ordered ta: be excluded and deported under this: section is helpless· from 

sickness or mental anct physical diSabillty,. or- infancy,, if such alien is accompanied 

by· another alien whose protection or ~ardianship. is required by the alien. ordered 
. •. -

exduded and deported'~ 5udt ac:Companying alien: may alsQ; be eXcluded: and deported,. 
::::t.:. ~~-:~,.:~·J-i;+~:4~i:~~-~ii~~~--~:~~.f:'~;~::r.l ·~~ :.:.;..£:..'.·'_,- ':_·; .'- • i • · : ~/'.~' :;~ -. -~·.-.~~ •• : : .: O• -< .. • •• 

ancf the masteC-,. eommandfug officer;. agent owner,. or consignee of the vessel or-

aircraft irr whkh such alien and accompanying alien arrived in the United. States, 

shall be required to return the accompanying alien in the same manner as other 

aliens denied admission and ordered deported under this section." 

Sec. 6. Section 24-3{h}' of the Immigration and Nationality Act (8U.S.C~1253(h)) is 

hereby repealed .. 

... 

. l 



Section-by-Section Analysis and Background 

Section 106f a) of the rm migration and Nationality Act is amended~ to: shorten 
the time period within: which~ deportation order may be appealed from six months 
ta 3a days-. . . _ , _ _ _ -. -' ~= .' · - · - . _ __ . -· _ _ 

. - :~\:~~~ .. :4·-:r~~-~~:.~~j:.?•~: )4~~i~:~~~-: ~=:·-;:;~~ ;:~:iJ~~;~·;:t!'~£~~·~.~::~ .. :~~~~~~~~-.-· ;:;--~ --~~· .. :~i .-~{ . ~ · .. ;:..·:~ :-~~'.-~·~ ·. ·-'" 

Section-Z amendS section: 279" of the Act to. specifically desig,nate a 3f! day 
appeal p-eriod. to. a cils.ttictcourt in. cases where an: administrative action is contested. 
This. amendment wilt provide for consistency with" section· 106.. Under the current 
provision-,., aliens. often wait to-petition for-review of administrative actions: until 
after the deportation process. is completed .. 

Section 3 amends section 208. Subsection 208(a)(l) is amended to incorporate 
the present provision that any alien physically present in the United States may 
apply for asylum, except that the proposal makes aliens in transit without visas 
ineligible for asylum, and aliens who entered without inspection ineligible except 
under certain circumstances. 

Subsection 208(a)(2) provides for the creation of an "asylum officer" to adjudi-
. cate asylum claims. and makes. his decision non-reviewable, except that the Commis­
sioner or- the Attorney General may require a . decision to be certified for review by 
them .. The· asylum proceedingS' are described as informal and nonadversary in nature. 
Counsel may be p~esent,. but only to advise the alienr he· may not participate in the 
proceedings. -

-
- .;: ~ f-·~ ... 

Subsection 208(a)(.3) statutorily places the burden of proof on the alien applicant. 
This. codifies the administrative interpretations of t he Board of Immigration Appeals .. 

Subsection 208(a)(4-) bars. the deportation of an alien to acouritry or- place 
where he will suffer persecution;. thus incorporating the major provision of the 
present section 24-3(h)~ This section satisfies: the standards of Article 33 ot the 
United Nations Convention~ by preventing qualifying aliens from being sent to places 
where they would be persecuted, even if such aliens are ineligible .for asyluni:~ 

Subsection 208(a)(5) pr~vides that an alien brought for exclusion or deportation 
who has. not previously made a claim for asylum must raise such d1ims within 14-
days·, otherwise he can raise. such claims.only upon a clear showing of changed cir­
cumstances. 

Subsection 208(a)(6) prohibits reopening of proceedings before the asylum 
officer except upon a clear showing of changed circumstances. 

. Subsection 208(b) provides for termination of asylum status if circumstances 
change in the country of persscution. It also adds a provision allowing termination 
if the alien was not a refugee at the time he was granted asylum. This is a parallel 
provision to section 207. Additionally, it allows for termination if it is determined 
that the alien is no longer eligible for any of the reasons which initially bar a grant 
of asylum. These grounds are presently incorporated in the asylum regulations, but 
have· no statutory basis, except by analogy to section 24-3(h). 

.·: -~ 
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Subsection· 208(d)» provides that judicial revieW' or an asylum claim or of 
asylum proceedings is: available only upon· review of an order of exclusion or 
deportatiorr ... 

-· .. ' ,, • , ·-·- ~ "> -;'! ~-· '".: ~ ·--·.,... ... ... . ·.;..: · .... - .:: '-~ •. -· 

- ~ ·.· . 
. -Section l.j.. amends sectiart Z35(b): to; provide that any alien who presents 

himself. foe inspectlort by a.it immigration officer may be summarily excluded: from 
admission by: that immigration officer if the alien; does. not: present any 
documentation to- support a. claim that he is; admissible ta the United States .. 

Sectiorr 5 amends section 237 to eliminate the problems caused by the current 
law which specifies that an alien ordered excluded from the United States may be 
returned only to the"country whence he came." Decisional law has defined "the 
country whence he came" as the country where the alien last had a place of abode. 
When,. however,. that country does not recognize the alien's right to return, the 
United States Government has no discretion under· the Immigration and Nationality 
Act to: apply to a second country which may be willing to accept the alien as a 
deportee. In contrast,. when an alien illegally in the United States is ordered 
arrested and deported following an expulsion hearing, section 24-3(a) of the Act (& 
U.S.C.1253(aj) provides:. that if the country first designated will not accept the 
alien,. application may be made to other countries .. This. amemdment would provide 
similar options with respect to. aliens who have been ordered excluded and 
deported .. lt wilt also eliminate the confusing term "whence he came" and make it 
clear to which country deportation initially would be sought. 

Section 6 repeals section 243(h) in its entirety. As long as this withholding 
provision exists, each alien will have two means of applying for asylum in the 
United States. \Vith, the incorporation of the new subsection 20&(a)(l/.),. which bars 
deportation to a country or place of persecution,. there is, no need for withholding 
of deportation .. In practice,. the existence of both applications.. has led to confusion, 
as immigration judg~s: apparently have the option of granting either asylum. or­
withholding. The reality of the situation is that few if any aliens granted 
withholding ever leave the United States. It is also incongruous to have a "'\ 
mandate; ·y withholding provision and a discretionary asylum provision. 

},, 
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Office-of the-As.sist:int. Al tomey·Genet:Uo 

The Soeaker 
House-of Representative 
Washington, D .. c. 20.S:l.5 

Dear ~1r. Speaker 

· . WtlShin~oJEb. e 20530. 

There. is herewith transmitted a l.egisl.ative proposal.,. "To 
amend the Immigration and National.ity- Act,. and for other 
purposes. ·~ 

This proposal. establishes a two-year program for the 
admiss.ion of nationals of Mexico for empl.oyment in jobs for whic:~ 
there is a shortage of domestic workers- The jobs, could:. be in any 
field, skilled or unskil.I.ed, provfded that there is a lack of 
a~1ailable labor.. Since the · program is a pilot project and is 
intended as a test, it would be l.imited in time to a two-year 
period, and l.imited in. size to 50,000 workers per year .. 

In states where it was certified that there was an adequate 
supgl.y- of American work.ers:,. certain job categories would be -
excl.uded from this program. The existing ff-2 temporary worker 
program: would continue to operate~ 

During the trial. period,. the experimental program would be · 
evaluated for its impact on American workers, the feasibility of 
enforcing the program's restrictions,, and the· overall benefit to 
the United States. 

The Off ice of Management and Budget has advised that the 
enactment of this: leg·islation is in accord with the program of 
the· President .. 

Sincerely, 

Robert A. McConnell 
Assistant Attorney General 
Office of Legislative Affairs 

;,....- -



TO BUDGET FOR ClEARANC£ 

Be it enacted by the Senate and House of Representatives of 

the United States of America in Congress assembled , That, 

Ca) During each. of two consecutive twel.ve mouth periods 

beginning on the first aay of the seventh month following 

enactment of this section, there are authorized to be admitted to 

the United States as nonimmigrants not more than fifty thousand 

al.iens who 

( l. }· are nationals of Mexico; 

(2) have a residence in. Mexico which they have no 

intenti on. of abandoning; 
~ 

Cl} are seeking to enter the United States. temporarily 

ta perform -services or labor as· specified in 

subsection Cb> of this section; 

(4) are in possession of a nonimmigrant visa issued by a 

consular officer as provided in subsection Cc) of 

this section; and 

lHI~ 1 7 1QQ1 
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CSJ: are otherwise admissihle under the Immigration. and 

Nationality Ac:t,.. as.. amended,.. to. the United States- as 
. . 

. ' ... :~-.:';.;.::~~~ aao:f~fg;rants _ 
.· . . '-. - ~ 'i .·· . - -

. .. ... ·' ... ~ - - . . . 

aE the states of the United S:tates w:ish·inq: ta partic:ipa.te in the 

program established in this- section.,.. shall,.. CA) using: a format 

which may be prescribed by the Secretary of Labor, establish a 

lis.t of industries,. following. th.e Standard Industrial 

Classification Code,.. and/or a list of occupations, · following the 

Dictionary of Occupational Titles, contain·ing the industries 

and/or occupations having: an. adequate supply ?f. qualified workers 

within such State; and CB) . estimate how many aliens described in 

subsection Ca} of. this: section might be ·admitted to the United 

States for employment· in other occupations. in such. state without. 

advers.ely affecting: Labor conditions therein. 

C 2} Upon receipt. of the determinations made by the. several 
\ · 

states pursuant to subsection (b)(l)(B) of this section, the 

Secretary of Labor sha.lI. calculate the. national ~otal of such 

estimates... I.f such: total. exceeds fifty thousand, the Secretary 

sha.ll assign to each state a: total. which shall bear to 50,000 the 

same relationship as that state's estimates bears to the national 

total of such estimates. The Secretary shall thereupon promptly 

inform the Secretary of State and the Commissioner of Immigration 

and Naturalization of such estimates or of the total assigned to 

each state. 

' . 
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<1> Any person in the United States intending to employ an 

alien described in subsection (a) o.f this. section. may appl.y to the 

Governor of the state in_ which. the al.ien w.ilI. be employed,, in s.uch. 

fornr as . the Secretary of Labor may prescribe,. and. submit a 

statement identifying; the. accui;.:,.ation in: whicn employment is: to; be 

off.ered to the al.ien,.. usinq the Dictionary of Occupationa.l Titles,. 

and: certifying that the employer will. comply wi.th all Federal, 

State and local laws regarding such employment.. Upon receipt of 

such application, the Governor shall approve such application and 

endorse. it appropriately,.. if C 1} the occupation in "?hich the alien 

is to be employed is not included on the list prepared pursuant to -

subsection ( b) ( l > C Al for such state.; and. < 2) if the number of such 

applications approved for such state in the same twelve-month 

period has not reached the. number_ established for such state 

pursuant to subsection (b)(2}. Nothing in this section shall be 

construed to authorize or require the Secretary of Labor to 

participate in the recruitment of workers: under this section-
.... 

(4) Upon approval and endorsement of an application,. the 
) 

Governur shall transmit the endorsed application to the consular 

office at which the alien wiI.l apply for a visa.~ 

Cc> After receipt of the application as provided in 

subsection Cb)(4) of this section, the consular officer may, upon 

application therefor by an al.ien designated by the employer, issue 

a nonimmigrant visa tc the alien, provided the alien is otherwise 

eligible therefor as provided in subsection (a) of this section. 

Such visa shall be in the form prescribed by the Secretary of 

State -for nonimmigrant visas generally, shall bear the visa symbol 

"M" and shall be valid for no more than one year from the date of 

issuance of such visa. 
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(d) When an al.ie~ in possession of a - visa issued pursuant to 

subsection Cc-) applies: f ·ar admission. to. the. trnited States,, the 

Attorney General. shall,.. if he finds- that the- alien is admissible 

ta the United States,.. admit the alieo; foJ: a period of no. more than 

!JiS'- days., 

· re>.· An atien. admitted pursuant to. subsection Cd> of th-is, 

sectio·n may be· granted permission to: change employment, upon 

application by the employer for whom the alien desires to work, 

provided that Cl> such employment is in a state participating in 

the program established by this section~ and <2> such employment 

is not in an occupation listed pursuant to subsection (b)(l)(A) 

for such s.tate. An employer des.iring and intending to employ such 

an alien may apply ta the Governor of the State on the form 

prescribed pursuant to subsection CblCl> of this section. If the 

Governor determines that such employment is not in an occupation 

listed pursuant to subsection Cb)( l) (A) of this section f ·ar the 

Stater he shall approve such application and return it to the 
. 
employer... The employer shall thereupon furnish the approved 

application to the alien and instruct him to apply to the District 

Office of the Immigration and Naturalization Service having 

jurisdiction over the place of proposed employment, for annotation 

of the al.ien' s entry re.cord to reflect the change of employment 

and for extension of his authorized period of admission, if 

necessary. Actual employment of the alien by the new employer 

prior to the procedure prescribed in this subsection shall 

constitute employment in violation of the provisions of this 
-· -

section within the meaning of subsection Cf) of this ~ection. 

- . :-:.._~ . . :· _--~l-J.~~ 
- -- ........ .. 
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. . 
Cfl Art: a:I.ien admi.tted pursuant to the provisions:. of this 

section:. wha thereafter is employed. in violation of the provisions: 

aE this. section,. remains; longer than. authorized under this 

sed:io~~ ~~ -~:~~~~~··.;~:~I.ates the · teDlS and. conditions of· hf$ 
.,: .- .. ~ ~c>.!.i~~,:; :: .. )• ~·~_. ;:"·~~~~~,~ .:::.·;; ~ · -...::-;; ..•. ,;-: ' ··· \:. ·- • ->~i... •. ~-. :~ !!>:. 

adm'ission. sha:,I.I not. thereafter be . eI.iqibl.e for admission: pursuant 

tcr this section. 

( g'} an. al.ien. who· is the s.pouse or child of an alien ad.mi tted 

pursuant to this section shall not be admissible to the United 

States on the basis. of such relationship_ 

Eh> No. alien admitted pursuant to this section shall be 

eligible to receive any of the following benefits --

Cl.l aid to families with depend·ent children under Title 

rv, Part A, o:f the Social Security Act C.42 U.S .C. 601. et 

seq .. ); 

<Z> supplemental. security income for the aged, blind and 

disabled under Titl.e XVI o:f the Social Security Act C 42 

U .S -C:. 1.3.81~ et seq .. ) unless such disabil.ity was incurred 

directly from employment in the United States pursuant to 

this section; 

C 1 ). food stamps under the Food Stamp Act of 19 6 4, as 

amended C 7 U .s-.. c .. 2011, et seq. l; or 

(4) benefits under any State or Federal unemployment 

compensation program based on any services performed or any 

wages earned while present in the United States after such 

admission; Provided, however, That no employer of such an 

-arien shall be exempt from taxation on the wages paid to such 

alien under any state unemployment compensation law or under 

<;.~.::!·:·~-:;.::" 
.. ,..,: ... :~;~:; 
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chapter 21 o·f the InternaL Revenue Code of 195 4. because of 

such:. alien,.s status: as an. al.ien,.. the: admission._ of such. alien: 

gursuant ta this section,. or the. temporary nature of such. 

Nationa.lity Act, as. amendedr no alien admitted. as a nonimmi.grant 

pursuant ta· the provisions: of this section shall be granted 

adjustment. of status pursuant to section 245 thereof to that of an 

alien lawfully admitted for permanent residence, change of 

nonimmigrant classification pursuant to section 248 thereof,. or 

suspension of deportation pursuant to section 244 thereof. 

( 21 Except as· otherwise provided in this section, the 

provisions of the Immigration and Nationality Act, as· amended, 

shall apply in the administration and enforcement of the 

provisions of this section .. 

\ j) Not later than ninety days following the end of each 

twelve-month period specified in subsection Ca> of this section, 

the Governor of each State which has participated in the program 

established by this section during such twelve-month period shall 

submit to the Secretary of Labor a detailed report of the 

operation of the program.in such. State. The report shall contain 

such information as the Secretary of Labor may prescribe, 

including, but not limited to, the number of workers employed 

under this program in the state, the occupations and industries in 

which such workers were employed, the locations within the state 

at which such workers were employed, and the wages and working 

conditions .of such employment. 

-
~ ~ ::.·. -
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U.S. Department of Justice 

Ofliceof[.egjslative Affairs: ,. 

ID BUDGET FOR CLEARANCE 
· · · . . Jlfalimitow.,., .. o .• c. •. 2 .. o.s1 .. o, ___ _ 

The Speaker 
House of Representatives: 
Washington,.. D .. c. 205-15. 

Dear Mr ... Speaker: 

There is- herewith transmitted a legislative proposal. "To 
amend the Immigration and Nationality Act,. and for other pur­
poses .. ,,.. 

This legislation would permit the President to declare an 
•immigration emergency'" in order to. enable the United States to 
respond to the· actual. or threatened mass migration of v i sa.less 
aliens: to the United States. This proposal. would amend. the 
Immigration and Nationality Act by adding new sections 240A 
through 240E (8 USC 1230A through 8 USC 1230E). 

The need for this legislation became apparent as a result 
of the 1980 Cuban flotilla ~ during which the United States was 
unable to restrain the mass migration of thousands of Cubans. 
This legislation. should enable the Federal Government to respond 
more effectively to future mass migrations. One of the· ways. the 
legislation seeks to do this is by prohibiting residents of the 
United States from aiding aliens in their efforts to enter the 
United States. The Cuban flotilla demonstrated that persons 
living in the United States could become prime participants in 
a mass m_igration by providing the means of transportation for 
the aliens seeking to enter the United States. The Cuban flotilla 
al.so demonstrated that in. certain circumstances United States 
residents may be will.ing to lend this assistance even though 
the aliens may not be en~itled to admission .. 

Several of the provisions in this bill are designed to give 
law enforcement authorities the power to prevent United States 
residents· from transporting visaless aliens to the United States. 
Section 240B(a) authorizes the President to impose travel restric~ 
tions as to a designated foreign country or ar~a. Any conveyance 
under the care, custody or control of a United States resident 
would be prohibited from going within a specified distance of the 
designated foreign country or area unless prior permission from a 



designated agency has been. obtained.. Furthermore·r section 240B(b) (1) 
authorizes the l?resident ta: C'1ose: harbors,. -airports,. or roads which 
may be used by persons seeking: ta bring- aliens to the United States. 
The· purpose of this. provision: is to enable law enforcement authori­
ties ta: prevent,. for example, the depaJ:ture of vessels from a: harbor_ 
It is: obviously easier to- restrict boats to, a . harbor than ·it is to 
tJ:y and intercept them once- they- are on: the high seas. Effective 
enforcement may thus re.quire that vessels be prevented· from reaching: 
012em waters: where they·--woul.d: be ab-le ta; scatter and a.vo-id. detection .. 
P'ersons removing vesseJ:s from.. the harbor without permission: would be 
subject to. arrest and: criminal: penal ti.es:- - "-~j 

There· are also important reasons. for not attempting to rely on 
existing emergency Ieqisiation. While the Internationai Emergency 
Economic Powers Act, (IEEPA),. SO U.S.C. 1701 et~., gives the 
President broad powers and could conceivably be invoked in a situa­
tion where there is an actual or threatened mass migration of visa­
less aliens to the United States, to .exclusively rely on IEEPA would 
be unsatisfactory. 

· First,. under IEEPA, an emergency can be declared only when 
there- is "any unusual and extraordinary threat • • • to the national 
security, foreign policy, or economy of the United States."' It is 
conceivable that some situations which would merit the calling of an 
immigration emergency·,.. would. al.so meet the criteria of IEEPA. 
However,. there are other situations whicn would justify the cailing 
of an immigration emergency but which would not clea,rly be a . threat 
to the national security, foreign policy or economy of the United 
States, and thus the provisions of IEEPA could not be invoked. 

Second, while IEEPA would authorize some of the actions which 
could be pursued under this _inunigration emergency legislation, such 
as: the travel restrictionsr Lt probably would not authorize such 
procedures as those· designed to expedite exclusion and asylum claims, 
the detention of aliens pending deportation proceedings, and the 
interdiction of aliens: coming- to the United States. IEEPA was 
primarily designed to regulate international economic transactions 
and not to control noneconomic· aspects of international intercourse. 

Third:,. IEEPA gives the- President greater powers than would be 
needed to take care of an immigration emergency. IEEPA was drafted­
broadly so as to encompass a wide range of SLtuations which would 
threaten the national security, foreign policy or economy of the 
United. States. An inunigration emergency, on the other hand, is a 
limited type of emergency for which specific powers can be delineated 
to respond to the situation.. The public and the judiciary should 
more readily understand and uphold actions taken in the course of an 
immigration emergency if there is a specific statute authorizing such 
actions, rather than if supports for those actions must be sought 
from the statutory provisions of -legislation such as IEEPA, which is 
not tailored to the precise problems that would arise during an 
immigration emergency. 

- 2 -
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The Office of Management and Budget has advised tha.t the 
enactment of this l.egislation is in. accord: with. the program of 
the. President-

Sincerel..yr 

~· ·.·- ., -
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10 BIJilGET FOR &lEARAN~ij 
'r'O: ame~d the Immigration 1.·m· : ·o~~~~rr· .• ·Trt\ff\~\~Rt~S 
nn·rposes- · .. ,\, . -.·ll~. ·. ( U tlUill~ 
r- - . ' ~--- -

Be. it enact~, by-the Senate ancf House of Representatives of - . ~· . - ~ . 

the o:nited -St;t~;· ~i"Ai;~~ici: .. in: con9'ress assembled,. That chapter ¢ 

of Title r:i: of the Immiqration and Nationality Act is amended by 

inserting: at the end thereof the followinc; new sections C 8 use 

123aA through 1230E>: 

"'Sec.. 240A. Declaration of Immigration Emergency 

Ca). The President may declare an immigration emergency with 

respect to any specifically designated foreign country or 

countries. or geographical area or areas,. if the President,. in his 

judgment~ determines that: 

Cl> a substantial number of aliens who lack documents 

( 
_, ,, 

authorizing entry to the United States appear to 

be ready to embark. or have already embarked for the 

United States,. and the aliens wi!l travel from,. or 

are likely to travel in transit through, the foreign 

country or countries. or the geographical. area or 

areas-:- and 

the normal. procedures of the· Immigration and Nationality 

Act or the current resources of the Immigra~ion and 

Naturalization Service would be inadequate to respond 

effectively to the influx of these aliens. 

Cb) Within 48 hours of the declaration of any immigration 

emergency, the President shall. inform the Speaker of the House and 

the President pro-tempore of the Senate of the reasons prompting 
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the declaration.. The Fresident shall. cause the declaration to be 

published in the F'ederaL Register as soon as. practicable.. The­

deciaration shall expire automatically !20 days after its procla~ 

mation,. unless. ended sooner by the: President_ The: President may 
l · ·---

exten~ the dec::Iarati.ott.-for additionaI. periods. of 120: days, b.~ 
_ _. · ·. .,. ~ - -.:.~~:t.~.f!Fi.'~.,.~~;: .. ";~~ , .. ,;_.; .-.:: _;. - · ·- . _ - -

followinc; the procedures: set forth- im thf& subsection,. if,. m his: 

fudqment, the conditions. listed in. subsection C aJ continue ta 

exist .. 

•sec. 240B. Emergency Powers and Procedures 

(a} Upon the declaration of an immigration emergency under 

Section 2.40A, the President may invoke the following emergency 

powers and procedures: 

tI> Al.I United States vessels~ vehicles and aircraft~ 

and any other vessel, vehicle or aircraft which is 

owned or operated by, chart,ered to, or otherw.ise 

controlled by one or more citizens or residents of 

the United States; or corporations organized under 

the laws of the United States or of any political 

subdivision thereof, bound directly or indirectly 

for a designated foreign. country or geographical 

area may be· precluded from departing from the 

United: States or may be intercepted while en route 

and required to return to the United States if 

feasible, or to any other reasonable location until 

such time as it is feasible to return to the United 

States, or, if appropriate, allowed to proceed to 

any other reasonable location. 

C2> The arrival in the United States of any aliens or 

class of aliens who lack documents authorizing entry 

- 2 -
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tor the: United States or who are otherwis·e 

inadmissible- and who. are traveling: directly 

or indirectiy from·· or in trans.it through a 

~e~iqnated foreign country or· qeoqraphicaI 
.. . 

. . . . ····• area DJaF be_,,prev_ented by returninc; or reqUirinq 
! '.~·;-.. • ·:: r '. · .,.·~~~ ~; ·.··-~~ ;~:-=;·~¥~~.:~~ -~~~~~~;~ ;.~~~:t~~ .. '. ~~·~·~-4~ ,,. ....... ~ ~,;_.~~ ··~--~ .. .: • • :::~· • • .·;.'_ • • • • • • • • 

- - · -· ,:· the ~,e~~ ~°.'- any sucft: alfem oz: any vessel,. 

vehicle,, or aircraft carrying: any such:- alien 

to the designated country or area,. or to any 

other suitable country or area. 

t1>Ci> The exclusion or admission to the United States 

of any alien, regardless of nationality, who is 

traveling to the United States directly or 

indirectly from or through the designated foreign 

country or geographical. area and who is not in 

possession of a visa or other entry document 

required for admission to the United States by 

statute or regulation may be determined under 

procedures established by the Attorney General 

(.whe.ther by regula.tion or otherwise) r and no such 

alien shall be presented for inquiry before a 

special inquiry officer unless such. presentation 

is authorized by· the Attorney General pursuant to 

regulation. 

<iil Notwithstanding section 208, or any other provision 

of law, the Attorney General may establish by regu-

lation or otherwise a separate procedure to consider 

an asylum claim advanced by an alien whose admissi-

bility is to be determined in accordance with this 

paragraph. 
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tfiil Any al.fen: found inadmissible: ta the United 

States. pursuant to the. procedures; established 

b.y- the Attorney G'eneral. under this. paragraph 

shal:I. be deported to the country from. whence 

rf· the Attorney Genera-I. determines. 
. . -: ,.. . ·-~· . ·- . 

.. . .- - ~:- -:" ·'0:"·' '. :~ .. ~--·-.:-"' ... 2i~ -.. !'"~ )-·:-~-- b -... . - . . ._ ... . 

- :>··; < ·~··, that the aifem shouI& not or cannot practic:abl:y 
- · -· .;. '·:.-.'" : . .:·: •·" -~~~ .. ~ -:.,-:~~;.;:s:~;~~::~~~~;~.~~· · ... · .. ~: · ~-C:~ ·,:~~--~ ·," ·:.·- • _:_._; '.:_ .... . <..: .• H·:~ . • • • .. • -· . . • 

·be removed'. ta.. the country from:. whence the alien. 

came,. the· Attorney GeneraL may deport the alien 

ta any. country described in section 243 Ca),. 

without regard to the designation of · the alien 

or the order of countries set forth in section 

24lCa>. 

{iv) Any alien admitted to the United States under this. 

paragraph. shaII be admitted for such time and 

under such conditions as may be prescribed by the 

Attorney General, including the giving of a bond 

witn sufficient surety in such sum and containing 

suc:tt conditions as the Attorney General. shall 

prescribe to insure compliance with the terms and 

conditions of the alien's admission .. 

(vl No court shal.I. have jurisdiction to review the 

determination of admissibility o.r nonadmiss ibili ty,. 
or the d·etermination of any asylum c-laim with 

respect to any alien .who is subject to this 

paragraph. 

(4) Every alien who is subject to the provisions of this 

section shall be detained pending a final determina-

tion of admissibility, or pending release on parole, 
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or pendinq deportation if the aiien:- is- found 

exC'ludabie,... unless: an examininq officer finds .. 

. that the alien is clearl.y and beyond a. doubt 

entitled ta. be admitted. to- the Un.i.ted States .. 
. ... . -· . . . 

Suc:f1. cfetention, sha-I.I.. be in. any prison or other 
·. ::;:·- ·t~:,~ ·'.· ··~:~r .... r · :·: :- - :. ~ :, .--:<~:.-~ ·- .. --- ... ..._. ·-~ .. :- ~- -

detentio~ faciiity or eisewherer whether main~ 

tained. by the Fed.era!. Government or otherwis.e, 

as the Attorney· General. may direct_ The Attorney 

General. may at any time transfer an alien from 

one place of detention to another. No alien 

shall. be released from detention pending a final 

determination of admissibility, or pending depor-

ta ti on if the alien is found. excludab·le, except 

in the discretion of the Attorney Generalr and 

· under such conditions as the Attorney General may 

prescribe, including release on bond. Any alien 

applyinq for admission from foreign contiguous 

territory may~ in the discretion of the Attorney 
, 

General,. be required. to remain outside of the 

United: States pending a final determination of 

admissibility. No court shall review any decision 

of tha Attorney General. made pursuant to this 

paragraph to detain,. to transfer or to release 

an alien, except that any person so detained may 

obtain review, in habeas corpus proceedings, on 

the question of whether that person falls within 

the category of aliens subject to detention.' 

Nothing in this paragraph shall relieve a carrier 

- 5 -
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or any other person: of any l.iabiiity,. du.ty 

or consequence Qertaininq to. the detention 

of aliens which. may· arise under any other 

2ravisiorr. of the: Act or other law ... 
. . ~· .:· .. 

61 CiJ The Presid·ent may exempt an.y source of_ 
- . .- .. . · ~- .. ,:· :·; .. ~--~.-... : ... -~.-:~~~~<~~-.. ~t.~~~~~=1~~~~:.~~ .:::~--~-~~~- -;.: .. ;·~-~ ~ .: :- - ~--.. :~ } ~:; -~. - . . . - .. 

- ~ · · . -.-~.:: ··' mi.~ departmen.t;i.. aqency~ o.r instrumentaiity fn 
,._ :~-~-lo .. ;.:. :-.;~~<~~~;.::~;-~::·~-~~~-~};'( '" ... ~.-~-:. .;... . :· ·. _-_:. ·- ... 

the executive biancn from appI.icable environ-

menta.!. requirements pursuant to section l.l2l(a) 

of title 33' and sections 300j-5Cb), 4903, 6961, 

and 7418Cb> of title 42 of the United: States 

Code. 

fii> Upon a Presidentia.l finding, transmitted to 

Congress, that an exemption is necessary to 

respond to an immiqration emergency, the President 

may exempt any source ·or action of any department, 

agency,. or instrumentality in the executive branch 

which is directl.y and substantially related to an 

immiqration emergency from applicable requirements 

of the Nationai Environmental. Po.licyAct, 42 o.s.c. 

4331 et seg_., the Coastal Zone Management Act, 46 

U.S.C. 1.451. ~seq., the Endangered Species Act, 16 

tr.s.c:. l.Sll. et ~ .. ,. The Fish: and. Wildlife Coordina­

cion Act,.. 16 tr.S .C .. 661 et ~·,. the Kistoric­

Preservation Act, 16 o.s·.c .. 470 et~., and from 

the applicable requirements of any other Federal, 

state· or local law which is intended principally to 

protect or preserve the environment, wildlife, or 

aspects of the history or heritage of the United 

States. 
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Cfift EXcept with- respect to matters concerning 

the detention of aliensr an exemption under this 

paragraph:.. shal! lapse upon termination of an 

immiq:ration. emel:Cjency. rn no- event shall.. any 
• • .. . .. • · ¥. ·,_ . .......... : ••• :_ 

exeIDJ?tfon under this paraqraph:- Iast more- than one 
. ..-~· ... : .: :. . 

-: .· ·:·~:::~'?~ .. >~~ .·~~i~~:~~:;t~- ::=: :·'.~.~-~·~ ·. ·_::· :·:;>?:.:~~-::-~:4.. . -: ~ 
= ~ear:. ' Ati.'_exeriiptfoti with: respect ta ma.tters con-

- ' ,, . : ~ :;-~·. ~----~--~ .. ;:--~~;;~t·--r-~-~~-~: '.~ -~-:· ~-,. ,;. _ .:~·:?'. . . . 

cerning: the detention. of aiiens shal! last until. 

terminated by the- President, or the expiration 

of one year~ whichever occurs first. During the 

time period in which an exemption applies the 

President mayr. in his discretioz:r,. require that a 

source nonetheless meet certain environmental 

standards. without thereby creating a private 

right of action· to· enforce that requirement. 

Cb} CI.> During the existence of the immigration emergency, 

the President may order the closing or sealing of 

any harbor, port, airport ,. road or any other place, 

structure or location which may be used as a point_ 

of departure, from the United States to a designated 

foreign country or geographical area, if, in the 

President's judgment,.. such action is _necessary to 

prevent. the arrival.. in the United States- of aliens 

wha are inadmissible and who are traveling from or 

in transit through a designated country or area. 

(2; No person shall cause any vessel, vehicle or 

aircraft to depart from or beyond a closed or 

sealed harbor, port, airport, road, place, struc­

ture or location during an immigration emergency, 

unless written permission has been obtained for 
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such· departure prior· to the actual- departure 

of the vessel,.. v:ehicl.e- or aircraft •. 

t~l' Permission fo·r departure. from or beyond a: 

erased or seaied. harbor~ port~ ai~ort~ roadr 

·~ ~ . ~:· m:- q othe~ piace~ . structure or Iocatiore = sha,l!. 
· · -.\:-~-~·-:. ~;~~iE~~~ };._~- _.': ·:-!:·.;:~· .. :·~-~ ;;.~ .. : · · -

· beb-g,i.ven ' oniy.· for· th~se vessels~ v~hiC'les,, anci:. 

aircraft which: are C'Iearly shown not to be 

destined for a designated foreign country or 

qeographical area. The agency designated by 

the President-under subsection Cc> of this 

section shall prescribe the procedures to be 

foll.owed in requesting departure permission. 

rn the absence of such procedures, permission 

may be sought from- any agency directly involved 

in the closing or sealing of the harbor, port, 

airport,, road,, or other place, structure or 

loC'ation. A finaL decision shall be made on 

any request for departure permission within 72 

hours of ·the request, unless the person seeking 

such permission consents to a longer period.. If 

no action is- taken on the-· request within the 

requisite periodr the request for departure 

permission shall be deemed denied. 

(~) The district courts of the United States shall 

have jurisdiction to review any final decision 

denying permission to depart under paragraph <3> 

of this subsection, except that review may· be 

obtained prior to a final administrative decision 

with respect to any vessel, vehicle or aircraft if 

8 -
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irreparabie injury woul~ occur before ~ 

finai administrative decision could.be 

obtained .. 

'c:~- Aithouqh. the President. may not delegate the authority to. 

initiate- those emerqency powers of this aectio~ whi~ expressly 
_·: .~ "'· -~·-o.. .-. - ~ .. ·. '~ .;_~/·~~?-(~2~~~,~~;~~i,~~~~>?.;~·~~-;' ~~ .{ "; .... :.:.~";~~~~~~~"~ ··e ,•_ '. •' _ • •". 
r~e Presic!entiaI: · invocation-~ ·the- President may designate one - . . . . . - -~'-.·-: ~:""'·'...~:;:·: · · ~":. . :· ····:. ~ -~- -. . . : . 

or more agencies of the F'ederal. Government to administer the pro-

vis,ions of sections 240R through 240o·.. rn. the course of enforce-

ment of these provisions, the designated agency may promulgate 

regulations and may request assistance from any state or local 

agency or from any civilian Federal agency. The President may 

direct that any component of the Department of Defense, including 

the- Army,. Navy,. and Air Force,. provide assistance, any statute, 

rule or regulation to the contrary notwithstanding. Any such 

agency or military component may assist in the· actual detention, 

removal and transportation of an alien to the. country to which he 

is being: deported .. 

Ceil:· N·otwithstandinq any other provision. of law-, any agency 

or military component requested or directed to. render assistance 

or services during an immigration emergency is authorized to stop, 

ho;.,..~· : inspect and seize any vessel, vehicle or aircraft which is 

suhiect to· the provisions of sections 240B through 2400. 

lai In providing assistance under sections 240B through 

2400,. agencies shall have the same authority as for disaster 

r~1ip¥ ~nder 42 u.s.c. 5149. 

(f) The provisions of paragraphs C3> and C4> of subsection 

(a) of this section shall continue to govern any aliens subject to 

those provisions, regardless of the termination of the immigration 

emergency. 
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Cc;.:l! The President may direct the enforcement of subsection 

Ca.> of this: section. beyond the territoriaL limits of the United 

States including;: on. the h:iglt seas .. 

(b); Nothing: in. this section shal.I. rel.ieve any carrier or any-
. ·- .... ,,_ •.; ........ :,, -. 

other person of any c:ivfl:. or criminal. liabiI.ity,., duty,. or conse-
- -:. _;-:·?_l ·::~ .. ,~.;~~~~ ... ~~ ..... ~ -:-:r:i::t~~-~-;..~-~- -~:.-· . •,. ~;;,~. . -~ ··- = 

quence. tha:t: may arise= fiom. . the transportatiort' or the brinqin~ of 
-_. - - =·~·~~~~~ _--:;- :· -::c;i±;~.~ ~:~~~i~:-~~~~;;~!~ ::-·:~·; ~ ~~ ,~ ~··_ ._ ... ·-:.·:· : .~~~-

any a-I.ien ta. the United States.. · 

•sec~ Z40C". Travel. Restrictions and Licensinq 

Cal Upon the- declaration of an immigration emergency under 

section Z40Ar it shall be unlawful for any person to cause any 

United States vessel.r vehicle,.. or aircraft, or any other vessel, 

vehicle or aircraft which is owned by, chartered to or otherwise 

controlled: by one or more citizens or residents of the. United 

States or corporations ~rganized under the laws of the United 

States· or- of any political subdivision thereof r to travel or be 

transported to a designated foreign country or geographical area 

or to. within such distance therefrom as the President may specify, 

unless prior approval has been obtained from an agency designated 

Jy the President. 

Cb) The- designated agency may, for authorized purposes, 

i;=-~~t. prio.r approval. for travel. to or around a designated foreign 

country or geographical. area by regulation for certain classes or 

-?~~~~ri~~ of vessels, vehicles and aircraft. The owner or 

operator of any vessel,. vehicle,. or aircraft not authorized by 

regulation to travel to or around a designated country or area may 

::.;~ · . y ~o the designated agency for a license granting permission 

for one or more trips to that country or area. The. designated 

agen~y _ shall establish by regulation the procedures governing the 

application for and the approval and revocation of such licenses. 

- 10 -
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-· .-... -.: . 

The designated' agency may authorize officials of any other United 

States. agency to. accept and transmit. applications.. for licenses: to. 

the desig:_nated: agency or ta g_rant or deny such licenses under 

standards: established ~y the designated; aqeny~ 

:: : . cf:;.·-~ · (c:•cL Ho: trave;. t;~_.. or·_ ~i.thi~ such distance as . the President 
_-·· ·~ __ .--::··· -;._ :J. --- :~:"_-. · -~:::··;. ·.~~;:~:~·r=-:,~S::1:?~~:~~~~~j,~;:~~~::<> ... .. -;:_·.; -_ ... _~·:. -- ~--~ . .: .. · > ...... _-: ··· .. .-:. · . · .- . · .. -·· · · 

maf' spec:ify fram a- designated foreigm country or area shaII. be 

approved. if it appears that such travel. may resul.t in or contrib­

ute- ta a violation of any statUte or regulation relating to the 

immigration of aliens. to the United States. 

Cd} Nothing: in this section shall be construed to require 

the agency designated by the President to approve the travel of 

any vesselr vehicle or aircraft to a designated country or area or 

within the specified distance therefrom. 

•se~ .. 2400 Penalties 

CaJCl) Any vessel, vehicle or aircraft involved in a viola-

tion of ~~ction 240BCb>C2> or section 240CCa> shall be forfeited 

and the ownerr operator,. and any person causinq such vessel,, 

vehicle or aircraft to be involved in the· violation shall be sub-

ject to a civil fine of $l'O ,,00:0 for each s.eparate act in violation 

of those sections. This. subsection shall. become effective on the 

day foliowing the day of publication of the declaration of the 

immigration emergency in the Federal. Register, except that this 

subsection shall be ~ediately effective- as to any person who has 

l~?.rne-d ':l"r been informed. of the existence of the declaration .. 

C2) All. provisions of the customs laws relating to the 

seizure, summary and judicial. forfeiture, and condemnation of 

property; the disposition of such property or the proceeds from 

the sale thereof; the remission or mitigation of such forfeiture; 

- ii -
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ancf the compromise of ciaims and the award of compensation to 

informers in respect of such forfeitures shall. apply to seizures 

and forfeitures incurred: or alleqed to have been. incurred ,,, under 

the provisions of this section. insofar as applicabl.e and not 

inconsistent witft the provisions hereof,.. excep.t that _duties 
- • ' --: . • -~·:. . •• --· .:- :.... ' ~-:.- O :.. •• A-. -~·::·-.·-~~ -;:-.?{{?! · ' ~.r ... ;~t. ,J:..~ .. ,:.;-~: .. · ... i ::- .; :'::...~--- ....... ~. • • . o • • • ~ O O 0 · -

f!DPcasEd on: customS_, __ officers "or ot:her persons regarding: the seizure-
\~·- :. )/l • • .. ; ~- ·~ . ;' •• F 

-
and forfeiture of property uncier the customs laws may be performed 

with. respect to seizure and forfeitures carried. out under the pro­

vis-ions of this section by such officers or persons- authorized for 

that purpose by the Attorney General. 

Cll Whenever a conveyance! is forfeited under this section 

the Attorney General may~ 

Ci) retain the conveyance- for official use; 

Ciil sell. the conveyance,.. in whi~h case proceeds 

from any such sale shal l be used to pay a l l 

proper expenses of the proceedings for for-

feiture and sale including expenses of seizure, 

maintenance of custody ,. advertis inq-,. and court 

costs,. with the remaining- proceeds, if any, 

turned over to the United States Treasury; 

Ciii) require that the General. Services. Administra-

tion take custody of the conveyance and remove 

it for disposition in accordance with law; or 

(iv> dispose of the conveyance in accordance with 

the terms ·and conditions of any petition of 

remission or mitigation of forfeiture granted 

by the Attorney General. 

C4> In all suits or actions brought for the forfeiture of 

any conveyance seized under this section, where the conveyance is 
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.. ··· 
. '·· :_; .... 

claime~ by. any person"' the burden of proof shal.I.. lie- upon such: 

claimant=. Provided,. that probable cause shalL be first shown for 

the institution of such s.uit or action,. to be judged of by the 

court ... 
t · .... ._ -...:_,._:,.·,· :--~,··t ·, __ <-::·. ··' <c, ·.· ~ ,. - ·. 

- ·. : Cbl\ An~ person. who Ttnowinq:Iy engages or attempts to· enqage 
., ... :~- :~_ '"-::·· ~--~:./:~· :ir-__ ._· · .... ~~ ·_.:~--: ... ~·.>:=;£:~~-~:-~~~~~~~.~~~~·~T~~.:;-:--?~~~·~~ :: .. :-.- :.-.. ·r- :._:·'.··-:·: ·::, :, :.. ~ .. · · ~,·~~ ~- : ·· : · , -

fl!' any conduct prohibited-hy- the tenns of section: 240RCb> C2> or 
- . ..--.. ;."····:::;:'. -~· ... ·· . 

·.-

section:: 24acc a> shal.I. be guiI.ty of er felony,. and upon conviction 

thereof shall.. be punished by· ~ fine not exceed·ing- $SO', 000 or by 

imprisonment for a term not exceeding five years, or both, for 

each separate prohibited act. This subsection shall become effec­

tive on the day following the day of publication of the declara-

tion of the immigration emergency in the FederaL Register, except 

that this subsection shall. be immediately effective as to any 

persoµ: who has: learned or been informed of the existence of the 

declaration. 

Ccl Any alien who willfully violates a condition of his 

admission under section 240B shall. be guilty of a misdemeanor and 

upon conviction thereof shalr be fined not more than $1,000 o~ 

imprisoned for not more than one year, or both. 

Cd) The. requirements and sanctions imposed by this section 

~:~ea.:~ be in addition. to those set forth by other provisions of 

( e) Violations. of any provisions" of the Immigration and 

Nationality Act committed during the immigration emergency may be 

~uvc:::.tigated by the Federal Bureau of Investigation, the Inunigra-

tion and Naturalization Service, the Coast Guard, or any component 

of the Department of Treasury or the Department of Commerce. 

Assistance in investigating or enforcing this section may pe pro-

vided by any Federal, state, or local ag.ency, including the Army, 
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N.avy,. and Air Force,.. any statute,. rule,. or regulation to the 
- -.l 

contrary notwithstanding .. 

As used: in sections. 240A through. 24.0D: 
--~- ...... . . 

e· I.~ The teI:m' •vessel."" means.. any ship-,. boat,.. barg:e 
- . -.., .. ,-, . ~.- --- ..... ::~-:: ... ;:- --~ .. . ~- .. ,.. . -

submarine-,..: raft,. oi: ather craft or structure: 
- ·.: ,·. -~~,;, .. ·- .· ·._ ... ~-.:~:.~:::·~~·~~>E_i~:~:if~~~~~-~~~.::- .. ;-'J~;T ~~~- ~ "\ ' · ·-.. ~.··-~ ·--; ·. · 

--~. -. ' ;: . - ~- - ~~~:/·:·~.;~'-i 

C:apaa!e of being:· used' as ~·· means of transporta-

tion on,. under or immediately' above the water .. 

C 2> The term. •vehicle .... means any automobile, motor-

cycle, bus,. truck,. cart, train, or other device 

or structure capable of being used as a means of 

transportation on land. 

Cl} The term •aircraft• means any airplane, helicopter, 

qlic:Ier,. balloon,. blimp,. or other craft or structure 

capab l e of being used as a means. of transportati on 

in the air. 

C 4> The terms. •united States vessel,. vehicle or aircraft .. 

include any vessel,.. vehicle,. or aircraft documented, 

registered ,. licens.ed,. or numbered under the laws of 
) 

the United States or any poli tical subdivision thereof. 

CS> The term •agency• includes. any executiv~- department 

and components· thereof,. Government corporation, 

Government controlled. corporation,. or other estab-

lishment in the executive branch of the Government 

<.including the Executive Off i ce of the President), 

or any independent regulatory agency." 

Sec. 2. 

Subsection Cb> of Section 273 of the Immigration and 

Nationality Act ca USC 1323Cb)) is amended by substituting the 

- 14 -
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··- . -

figure •$-J',..000,., for the figure. of $I.,..ao.o: in the first sentence 

thereof,, by deleting the last sentence. of that subsection, and by 

addinq the foliowinq at the end: thereof~ 

•suc:fr. sums shall be a.. Ii.ea u12on the vesse.L or aircraft 
. . ~ ·~. ··.-:. :; .. .. y-~ .. ': ""'- ~ 

imtoI.ved: fn. a: violation: of the provisions of subsection 
._,:-... ~ .• ~.~;;,·;.:" ~:.-.. •• '-~t!.j~~.~ .. -::~·:· .. ~~- ~:t~ V-~~~A~:~·~~~ -~-~·'; ·-;;;: .. ~~~.l~~it:t?:f~;:.:.{i::.::·j:_~~:~ -.:•"'•. •;;: ... : - :• ~ • . 
~a)'-- o:E tfti.s_ sectioa;; anc!c. suc:tt vesseL or aircraft may be · 

.... • "'' • ·:.· ...... •• •<; ·• •• 

-· ' 

Iib-e!eet therefore in- the appropriate United States Court .. 

rn addition,- pendinq the determination of liability- to 

the payment of such sums or while such sums remain unpaid, 

said vessel. or aircraft may be denied clearance, or 

summarily s·eized, or both,_ unless a deposit is made of 

an amount sufficient to cover such sums or of a bond with 

sufficient surety to secure the payment thereof satis-

factai:y ta the Attorney General .. "' 

Sec. 3. 

Subsection Cb> of Section 235 of the IImiligration and 

Nationality Act ( 8 USC 1225(1>)). is amended by inserting- after the 

word •in"' the first time· it appears ... Section 240B ,..~. '" 

There are authoriz·ed to be appropriated to the President 
· -~ 

specifically to fund expenses- incurred in carrying out the pur-

poses of Sections. 240A through. 240E: of the Immigration and 

Nationality Act an. amount not to exceed Amounts 

appropriated under this section are authorized to remain available -
until expended. 
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SB:TICN-BY~EJ:TICN ANALYSIS CF LRi!SLATICN AUTHORIZING THE 
PRESIDENT' TO DEI:!.ARR AN- "IMMIGRATICN l:MEEGENCT"' TO RESPCND­
'l'Q TEE'. ~s; MIGRAT.ICN. CF VISALES& ALUNS 

. ' 
... 7· ,· • .. :?·:'· '· · 

·. -~~-:--.- ~ r>·_; ·. ;· ·.;:· ...... ~ .. ~~··.-2_:::...-·~-- . _·:._._.· 

Oec:Iaratiar of the Bne;gency • • • • -_j.. ·~ • 

.. ::_'•}:~,~~.:;<::_.: •:•.-. ·~· •'-•:.'_:.· : ~} . . "'.•, ;· .· • ·.: ,_.;~~..;..." '"."•w Y !~,- ;:._>•", ,!: .... ,~·.;:'·' -· .. ' - · • • • • - ,. < • 

· - ' ,;-.:;,_:.~~~~f Se::ticn 240AC a~ atr-OWS the President ta declare an. imniqratiar· 
.. emerg_enCT if,. m his judgment,.. ~substantial nwnber oE undoc:mn=ntei 
·al.fens are aboi.t ta enbatk or have-- erbarkai for the United States~ 
and the prcx:edures:· of the Imniqraticn and Natiaiality Act or the 
reso.u:ces. oE the I:mnigraticn and Naturalizaticn Service- 'NO.lld be 
inada:;uate to- respond to the expecta:l influx. The triggering­
ctlteria have been broadly woi:dai' to· all.CM the President reasonable 
flexibility. Clearly, the Se::retazy· of State and the Attorney 
General wculd play key roles iri advising the President concerning 
the nea:l for and the coosa:;uences of declaring an energency. 

The language pertaining to a "'substantial rnmber"' of aliens 
is ne::essarily inexact. 'nle President cruld not have expected to 
have pre::ise estimates of the rnmber of undocumented aliens who 
may be aba.lt to travel to the Unite:i States. The. phrase "substantial. 
rnmber.* wculd clearly pemit the declaration of an inmigratiai ener- . 
gency in. respaise to a situaticn such as existed before the 1980 
CUban flotilla ,.- in which well. over 100 ,ooo: aliens came· to the United 
States.. It is not, however, intended that declaratioos of emergencies 
be limited to situations involving the excepticnally large mmbers 
associated with the 1980 Olban flotilla. Rather, it is anticipat ed 
that an. imnigratian anergency COJ.ld be de::lared e11en if ally a few 
thOJSand aliens. were expected to arrive over the crurse of se11eral 
weeks. . Ccnseqµently,. a key factor in assessing the need. for invoking 
these emergency powers is the adeqµacy of the respcnse- that WOJ.ld 
be rrade usinc; the noi:mal. exclusicn and asylum prcx:edures: of the­
Imnigraticn and Natiaiality· Act and the available resairces· of the 
I:mnigratiai. and Naturalization Service. Q:1 the other hand, while 
seriais prc:blars exist with respect to daily illegal boi:der crossings, 
it is. not expected that such activity wculd lead to the declaratioo 
of an emergency absent other exceptialal ciro.imstances. 

SUbsecticn Cb} of se::ticn 240A provides that within forty-eight 
hairs of the declaratioo of an imnigratioo emergency the President 
1111St infotm the President pro-t~re- of. the Senate and the Speaker 
of the Kaise of his reasoos for invcking the energency provisioos. 
The energency 'NO.lld end autanatically after 120 days, or earlier if 
oi:dered by the President, unless extended for an cdditiooal 120-day 
periai or pericds by the President. 

Emergency Pcwers 

Se::tioo 240B of the bill sets forth the anergency powers and 
pro:edures which cruld be invoked pirsuant to a de::laratioo of an 
energency. Under subse::tion Ca> Cl> , the President COJ.ld restrict 

~========-=============-=-============-=- ===-==="""""==--c==:======~"""""= 
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cm ean the travel. of vessels,. vehicles,. anci aircraft to a:. designated 
camb:y or area.. This woild: deter such vessels·,. vehicles-,. and air­
craft fran. picking:· up undocunented aliens seeking ta enter the United 

. States_ This subsecticn wml.d: alsa authorize the intercepticn of 
vessels,. vehicles, and aircraft. travelling ta the prohibited COliltry 
or area. ard foi:ce then: ta retm:n ta the- United States,. or to .other 

'· J:eaSC'llable' Iccatiais. Intercepte::t ccnveyances. not Iikel.y to~violate· 
,, __ ·, tile- trave't restrlctiais~ ca~ be< allowe:f to: proceed- freely ta other 

- places_ . -. ·;·. -'•~;.~;~~ '.'"tf:'::"' ~ ':~.~-<:;<:".i:- ..::;·:;;_;J . :~ -::; ·,; . .·. :.: . .• - ·. ; 

SUbsecticn. Ca> CI} WOJ!ci have~ cleai-- int>act oo the calStitutim­
ally protected. right ta internatialaI travel.. In the recent decisicn 
of~ v •. ~r: _U.S .. _ (J'une 29,. 1981>,. the SUprene Cclrt 
not.Erl,, howe.rer, that •the freedan to travel aitside the United States 
mist be distinguished fran the right to travel within the United 
States.• Slip q;>. p. 25. Quoting fran califano v. Aznovorian, 439 
U.S • .170,. 176 (1978), the Co.lrt stated:. 

1'Z?lovorian urges that the freedan of internatiooal travel 
is basically equivalent to the CC11Stitutiooal right to 
interstate travel, recognizei by this COJ.rt for over 100 
years_ But this Cclrt has. often pointed ait the crucial 
difference between the freedan to .travel. internatiCJlally 
and the rig.ht. of interstate travel .. 

The cmsti tutiooal right af interstate travel is 
virtually unqualified. By cai'trast the •·right" of 
internatiooal travel. has been CC11Sidered to be no :ioore 
than. an aspect of the •liberty"'· protected by the Ole 
~rocess Clause of the Fifth Ane'ldment. As such this; 
•right• the. Co.lrt has heldr- can be regulated within the 
bamds of dile process.. [CitatialS: anittei •. 1 Slip cp .. 
PP'·· 2S-26-

IL is clear ·fran the~ decisioo, that the right to travel 01t­
side the United States can be restricte:i. subject to due process 
limi~tioos. 

This energenc.y !egislatioo. provides the re::iuisi te due process 
~~ ~~!'-'.:ishinq a licensing- process in sectioo 240C which wruld 

· a !0t1• · . .., Governemnt to approve such. travel where adequate safe-
-:; .. ~~ 1:....~3t to insure that the Government's interests are protected. 
Th: provisioo is tailored to address· the perceived hann, namely, 
the influx into the United States of a . large Ill.lIIDer of visaless 
..U.i.t:iJ::t. Furthei:nore, the restrictim does not unnecessarily infringe 
C?: ~.!li:: =ight of travel, because individuals are free to travel to 
C! d~i;:--.ate:i foreign COliltJ:~,- or geographical area, by foreign cuma1 
carriers for exanple, as loog as no Onitei States owned or cm­
troll~ ccnveyances are transported to the designated COliltl:y or 
arer- Canpare Zsnel v. ~k, 381 U.S • .l {1969), with Kent v. D.llles, 
357 U.S. 116 (1958). 
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SUbsec:ticn Ca) (2) oE secticn 240B is intendai. to peonit the 
inten:eptiar of vessels- at the high: seas- and to pennit the retm:n of 
arr£ aliens or vessels,. vehicles·,. or aircraft canying, such.. aliens to 
the- designated camtI:y. or to arr:!: other suitable camtJ:y or area. The 
power:· to retmn aliens to. the designatei'; camtl:y or ta any other 
saitable camtty or area. shatlt! be administered wit:n due regard for 

~ ,_;:+~·:ar;::~~~~~~'S:~~ :""~ees.~;: ':z:c: ·- --~-~}3~ 
:· : Slbsecticn CaHll'Cil· ~· Cilr:Wa.rli pemit the utilizaticn of ~-. ""• 

grccedures designai ta expedite- the a:Ijµdicaticn of exclusicn and 
asylum· prcx::eedings.. It wculd not,.. however,. absolve the GcNenment 
frcm the respcnsibility to make Dnissiat and asylum deteIITlinatioos, 
and thus shaild. not amamt to an- abro;aticn of air treaty cbliga-
tiais in this area.. Ole of the primary means of expediting excl usion 
procedures- is the eliminatiai of the requirement that an imnigratiai 
judge carluct hearings. 

Since the Attorney General iS authorizei to set up proce:lures 
for making- exclusicn and asylum detenninaticns, he· can set up 
different procedures for different types of cases. 'Ibus, those 
undc:x:wrelte:i aliens who claim to be United States citizens or to be 
lawfully a:imittei aliens nay receive different review than- that 
afforded aliens who have no colorable claims- for Dnissicn. into the 
Unite:i States .. 

Subsectic:n (a) (3) Ciii) wa.ild authorize re'b.lrning an alien t o 
a camtz:y,. othei: than the camtz:y fran whence he cane ,. if the 
Attorney General. determines that it Wl:llld not be practicable or 
appropriate to re'bl.m the alien to the camt:Iy fran which he cane. 
Omer sectic:n 237 of the Act (8 U.S.C;.. 1227> ~ an excludei alien Iru.St 
be retw:ne:l ta the camtl:y fratt •whence he cane-"' This limi taticn 
of the 01rrent law: does not provide· the flexibility nee:le:i in titres 
of crisis.. Subsectiat Ca>C3>Ciii) will provide flexibility by 
pennitting the Attorney General to deport the. alien to his native 
land,. even· if that is not the camtry "fran whence he cane," or to 
My ca.mb:y which is willing to accept the excludei alien. As statei 
~eve,. in the discussial of sectial 240BCa> C2>, the deportaticn of 
a.Liens shaild be DU.nisterei with due re;ard for this naticn's 
intematicnaI. cbligaticns relatei to refugees and the · grantin; of 
.:..aylu.w-

SUbsectiai Ca> C3> Civ> authorizes the Attorney General. to 
prescribe the tenns and caiditioos under which an alien woild be· 
flCmittei to the Unitei States. The posting of a bend with suffi­
cient surety to ensure carpliance with the ccnditicns of Dnissiai 
is specifically authorized •. 

SUbsecticn Ca> C3Hv> wculd eliminate judicial review of 
exclusiai and asylum deteIITlinaticns. For years, aliens who are 
clearly not entitled to enter the United States have ~ here 
and been able to ranain indefinitely while their cases proceei 
thrcllgh the labyrinth of a:mi.nistrative and judicial prccee:lings. 
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'!!le aliens have: been able to· take advantage of COlrt ordered or 
autanatic:- stays of. deportaticn.. It is c:bviaisly in the interest 
oE' soch: aliens ta take a:ivanta;e of £Nery procedural.. and judicial. 
avenue available to them re;anlless of the nerits of- their cases. 
~ expeditinq the. administrative :Qrccedure and eliminatinq. judicial. 
mviall aE the: administrative decisicn,,. it will be p::ssibla to dis-

~-.,:· : ;me oE these cases DllCh IIDre qµickiy than: is p::ssible- under 

··' · ··~~=~~2~:.;~.:~~,:~:·:.~~~~y~;$~~f-i:~' " '·, ... _ .. ~i~f{~\;~~:~~ .,_. . -' . _: ·- ' .,. -- . - .... 
·-:-·. · ·· ~- eTfinjnaticn aE jildiciaI rerl~ is ~ significant step and 

has Deen. taken cnl.y after seriOJS. caisideratiai.. The: law is clear, 
however, that those aliens· seekinq admissiai to the United States 
have cnly the due precess rights which· CCXlgress decides to give· 
them.. Knauff v .. Shaughnessy, 338 U.S .. 537 <1950). ~recwer, air 
treaty- c:bligatialS with respect to refugee claimants do not mandate 
any partioilar prcce:lures which IrUSt be follCAtled in resolving claims 
of persecuticn. 

Slbsecticn (a) C 4) of secticn 240B provides for the detentiai 
of every alien, except those who are beyald a dalbt entitled to 
be cdmitte:l to: the Unite:! States, pending a final detenninatiai of 
admissibility,. or pending: release ai· parole, or pending deportaticn 
if the alien is· frund excludable. This paragraph makes clear that 
the Attomey General. has carplete discretioo. as to where such aliens 
will be detaine:i,. including in federal. prisalS where apprc:priate. 
Thi,s paragraph is not intende:i to grant the Attorney General power 
to- direct other g0\7ernmental agencies to hruse detained aliens. The 
power of the Attorney General to reqJest assistance f ran such 
agencies is addressed in. subsecticn Cc> of sectiai 240B. 

If- an alien. is famd excludable he can be detained until such 
time as he can. be deported. '!'he l:anguaqe of this paragraph is also 
intendei: to, permit the indefinite-detentiai of the alien if no 
comti:y is. willinq to accept him,. such as occurred in the Olban 
flotilla.. si tuaticn. The Attorney General's decisicn as to where an 
alien shculd be detaine:i is not subject to judicial review; hcwever, 
i!ln alien can c:btain habeas Corp.lS rf!Niew en the issue of whether he 
falls within the cate;ory of aliens subject to detentiai. 

SUbsecticn Ca> C SJ of secticn 240B wmld exsrpt acti.cns: taken 
dlrinc; an inmigratiai energency fran the restraints of the natiai' s 
enviramBltal la\6. The first pa.ra;raph nerel.y references existing 
Presidential. exenptiai authority under the Clean Air Act, Clean 
Water Act,. Safe Drinking Water Act, Res01rce CalServaticn and 
Recovery Act and the Noise COltrol Act. The sE!CCXld paragraph 
prOllides the President with additiaial exarptiai authority with 
respect to othernajor Federal enviroomental rSillirements, as well 
as state and local requirements, rut limits that authority in that 
it IrUSt be closely tied to the de:nands of an inmigratiai energency. 
'ftle third pa.ra;raph places limits ai the time the exarpticns can 
ranain in effect rut in no f!Nent can they last laiger than aie year. 
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The Federal. Govenunent shatld be able· to. carpiy after a year with 
enviroomental re:pirenents. such. as. sewa;e discharge· fran· a detentiat 
faciiity ... If this will. not be possible,. le;islatim granting: further 
exerptiais can be c:btained fi:an: Coogress~ 

_.; . . :. . ..;: 

•... 'rflese EnviLUutelta!. exerptfalS will. allat1 the GovernDelt to 
~- d'ml:. qµickiy with: an: enieD;ency wi.thcnt litigants iirpedin; thcse­

efforts thalgh:: ccW:t stays. and injUnctiais. such: as, cxxurnd cilrinq . 
~ I98<r ~ flotilla. when. efforts to: transfer aliens. ta Fort· 
Allen,., PUerta· Rico were blocked by' a COl.rt: injunctiai_ See Ccmncn­
wealth of PUerto Rico v .. "1skie,.. 507 F~ Supp .. 1035 CD.P.R.. 1981) .. 

Slbsectiat 240B Cb> creates special. energency powers which 
wcu.Ia allow· the President to order the sealing or closing of reeds 
or hal:bors. if necessaxy to prevent the arrival of the aliens in the 
United States.. '!he pirpose of this prorvisien is to peDTlit authori­
ties to close a hal:bor or airport before ships or planes can depart 
for the pirpcse of pickinq up aliens and bringing than to the Unite:l 
States. In additioo, roads leading to hal:bors, for exanple, nay 
be close:l in· order to prevent people fran launching their boats. 
It is c:bviOJ.Sly easier for authorities to quarantine hal:bors and 
airports: and: to prevent OOa.ts.· and planes or other CCllveyances fran 
lea'1.ing,. than it is to tLy and intercept such CUlveyances ence 
they have dispersed or have enterei foreign territocy .. 

0-~ing the time a hal:bor, port or road is sealed, i t will be 
left to the designated eqency or the cgency whi ch is closing the 
hatbor, port or road to detennine. whether a vessel, vehicle or 
aircraft will be allowEd to depart or to travel en such roa:i. If 
the. facts. indicate. that the vessel, or aircraft is not bomd for 
the designatei foreign camtey, then pemissien will be given to 
procee:I... The blrden ,. holriever, will be en the party seeking pennis­
sien to depart ta show that he in· fact is not intendinq to go to 
the designated foreign country. A party who is denied permissien 
to depart may seek judicial review of the eqency's decisicn in a 
United States District Cairt.. Judicial review prior to the 
e_v_~tien of administrative renerlies can be c:btained if a party 
~-..show he '«llld suffer irreparable injury shculd his departure 
be. delayaJ:. Thusr- a captain of a: ship with perishable cargo 
will be able to seek ilmeliate judicial. review if it appears 
t.nac. awaitin;r a finaI administrative. decisien wcnld be itself 
~::.~:!-= in loss or spoila;e of the cargo .. 

SUbsectiat Cb> C 3 > prorvides. that the agency designatai by the 
'P~ident shall set up proce:lures to be foll~ in requesting 
departure pennissiai. The prorvisien re:o;nizes, hewe'ler, that 
t.'ie!"'e may be no proce:iures ·established for granting permissien 
t..:. .::~. In this situatien, the eqency which is respcnsible for 
the closing cf the harbor, airport, or ro:d will make such 
deter.ninaticns. However, ence the designated cgency establishes 
proc~res for c:btaining departure penni.ssicn, these proce:Jures 
will have to be f ollowe:i. 
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The sealing- of haJ::bors,. ports or reads, will interfere: with 
the right ta travel- As. discusse:i previalSly, h~ever ,. the right 
to travel. 01.tside· the Unite:i States is- not absolute and. can be 
restricte:i where the limitatiar is. tailored. to a perceiva:I ha.mt 
and does not unnecessarily infringe en the· right to travel,. and 
where the oecessaey- due prcx:ess. safe;uards are prcvide:l.. Haig: 

. v-. ~ _ U'~S- _ fJUne 29t, 1981>:,., Slip- cp •. a>·· 25-26 .. = 
~~- ··;:..~~};;·.·:.:.-· ~--~. :· - ; . ..,,. :· .. : ..... . : : -:.~.--~-';·_~~;: , .... ~-;.:·==,·--~·: ~,~~:~ ···~" .... ··· :-.. ':· ·(.._· .;_ : c:_ .. ,~ -~ - •• 

, '.t~'2'} 5are CalStraints en danestic: travel.. may arso, result fl::an: the 
. secriinq; oE ba.I:ba:s or allports or the c:Iosinq' oE. z:oadS... Individuals: 
watld:,.. oE COll:Se,., rena.in. free to· travel with.in the Unitai States. 
H~er,. it is reco;;nize:i that restricting- the m:wement of ca:ive'j­
ances may also. at least ~rarily restrict the nx:nement of the 
persais: owninq or usinq those CXl'lVe'Jances .. 

The reqµirement that an administrative decisial al departure 
pe:cnissial be nede within 72 hcurs recognizes the need not to 
unduly restrain darestic travel, as 'Nell as le;itimate intematicnal 
travel. Ccipell.ing. justificatioos for sane lilllitatioos en darestic 
travel, IICre011er,. exist because of the practical enforcement 
prct>lars associate::l with the inteJ:dictioo of widely dispersed 
vessels, aircraft in flight,. and vehicles that have entera1 foreign 
terri.toi:y,. and because of the injw:y to the United States which 
wmld occur if a mass migraticn of undoc::um:nted aliens were to take 
place .. 

SUbsec:tioo Cc> of sec:tioo 240B authorizes the President to 
designate an a;ency or a;encies which are to be respaisible for 
carrying ait the emergency prcvisic:ils alCe they have been invakai 
by the President. In acd.itioo,. state or local a;encies or afrI 
civilian Fa1eral. a:Jency may be called al for assistance. 'ttle 
President may direct that afrI ~ent of the DepartIIent of Defense 
provide assistance .. By specifically pemittinq the. A:mrir Navy, and 
Air Force to enforce these. prcvisiCX'lS,. arrt prcblars with. the Passe 
Canitatus Act are eliminate:i. State· and local a;,Jencies wculd be 
.called upcn. to render _aid within· the limits of their general. COtpe=­
tence and wculd not be asked to make asylum and admissibility 
dete:aninatioos. 

SUbsectioo Cd> grants search and seizure p:::iwers to a;,Jencies 
eofo~ the. proviscns. of this emergency legislatial. The baiy 
oE law gcveming. the search and seizure po!Ners· of the ms and Coast 
Guai:d. has seen sane- changes -in recent years-, and no atterpt has been 
made to define, the pemissible limits of law enforcanent in this 
respe::t. The- actual exercise of. these· search and seizure powers 
wculd, however, be ccnsistent with prevailing interpretatioos of the 
FOlrth Amendnelt .. 

Order 01rrent law, the Coast Guard has broad authority to step 
and inspect ships for pcssible violatioos of vari01S laws. See 19 
U.S.C-. 1581Ca>; 14 U.S.C. 89Ca) •. The ca.irts have upheld a;ainst 
Fcnrth AmeOOment challenges the right of the Coast Guard under: 
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!.~ tr.5.C- 89-Ca>- to stc:p- and: board United States vessels» for admin­
istrative documentatiai and safety checks with01t a warrant and in 
the absence· of. suspicicn of criminal.. activity. United States v •. Arra, 
6-30: F;..2d: 836 (1st Cir. 1980) ;. United States v. De:nanett,. 629 F .2d. 862 
(3d; Cir. 1980) C approving: dcxunentation: checks) ~· United States. v. 
Hiltm,.. 619- F.2d 127 Cl.st Cir .. 1980)-r United States v. Hamer, 617 
F' .. 2d 35 (4th:. Cir .. l.980) ~ United States v. warren, 578. F.2d.1058,.. 
1054-106~ (Sth:. Cir. 197B> <en bane). . 

- . .J' ...:-··· ~ -

··> ·_ Thedntmsicn jilstified ~ ~ ~ administrative i.nspeetiai:. is 
limits!- The sccpe of peimissiliie Coast Guard inspectiat. is restricted 

. - t&> those natters. :ceas<Xlably rel.a.tine; ta che::k:inq doo.menta1:icn mn 
safety.. Onitaf States. v .. Arra,. supra,.. at a41 n. 6 ~ Oni ted States v. 
Dsnanett,. suorar- United States v ... Rd:>bins,.. 623' F.2d 4la,. 420 <5th Cir;.. 
1980) .. However,. where prcbable cause- or reasaiable suspiciai of 
criminal activity arises during: S1lcir an inspectic:n, the inquiry and 
search may be apprcpriately expande:l.. See United States v. De:nanett, 
supra: United: States v. Ricardo, 619 F.2d ll24, ll29 (5th Cir. 1980); 
Unita:i States v. Hiltcn, supra, 619 F.2d at 131; United States v. 
Warren, suora, 578 F.2d at 1065. Aside fran administrative inspec­
tiais,. brief investigatoi:y interceptions of vessels may be pennissible 
if there· is a reasooable suspiciai of a. criminal. violation •. See United 
States v. Williams, 61.7 F.2d 106:? at 1078 CSth Cir. 1980). 

In United States v. Martinez-Fuerte, 428 U .s. 543 C 1976 > , the 
Ccnrt upheld the :ms procedure of setting up fixei checkpoints aMa.Y 
fran the bonier at which cars ccnld be st.C9Ped and the OCClpants 
questiaiai as to- their citizenship and inmigratiai status.. The COlrt 
held that such stops cruld OCClr even if there was no reason to believe 
the partioilar autard:>ile cootaine:l.illegal aliens. While Martinez­
Fuerte CO'lcemed a different type of prcblan, it indicates that 
interior vehicle checkpoints c01ld lawfully be established to aid in 
identifying persans who intend to transport a ccnveyance f ran the 
United States. to a: designated foreign camtey or geographical. area. 

SUbsectioo < e> aE 240B provides that agencies will have· the same· 
authority as. they now have for disaster relief under 42 tr.s.c. 5149. 
UIXler 42 .U-.S.C .. 5149 ,, a Federal. .agency in a disaster type situation 
can, with the caisent of a state or local. gCNemrrent, utilize the 
services. or facilities of such gCNenment. In additicxi, 42 u.s.c. 
5149- authorizes a Federal. agency to hire. tell;;>oraxy persamel and to 
tnn:hase, rent,. or hire equ.ii;anentr IIBterials and supplies for such 
things as shipping", travel. and camunicatiais and for the adminis­
traticn and supervisicn of such activities .. 

SUbsecticn Cf) of 240B prCNides that para;raphs 3 and 4 of sub­
sa:tion Ca> ,. which authorize expedited exclusion and asylum pro­
ceedings and the detenticn of aliens, will remain in effect for those 
aliens who W&e subject to those provisicns, even after the imnigration 
emergency has ended. It is inportant to note that during an imnigra­
tion. energency, not every alien atterpting to enter the United States 
will be subjected to expedited prcceedings and detenticn, cxily those 
undccwrented aliens who are travelling directly or indirectly f ran the 
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designated. foreign camtJ:y· or area will be subject to such procee:i­
ingso.. 

->Y SUbse:::tic;n CgJ watld pemit the President to direct enforcenent 
/ f' of sobsectian Ca) beyaid the territorial. limits. of the Onitai States .. 

As in the initial. de::isic:n to declare an imnigraticn emergency,. the 
Attomey GeneraL and Secretary' of State· wmld have major :roles in: 
advising: the Eresident coocerning the neef. for and apprcpriate = 
p~edllres for hancil'fn; such:. enforcenent_ . .. _,... .. .. ~-.· .,. ::-: ~':-__ ).:'.~·'-.~-i~;f~;;:~~~'. 

·-- . ~~~~·~~.:..:~: .. ,~~~ :~~-llm±tati~ wbrcit restrict ~ --- - ~ \·\~~?-§IC 
~ .......... ~:?" -=- - ., . ..-.::. ::- -~--;..~· 

the ability oE the United States to· intemict foreign fiaq vessels: 
absent the coosent of the foreign flaq: state.. Despite these !imita­
tiais,. the Fifth: Cirolit has. held that 14' U.S.C .. 89(a) authorizes. the 
Coast Guard to board foreign · flaq vessels· in intematiccal waters when 
there is reasonable suspiciar that the vessel's· occupants are engaged 
in conduct which. violates a Oniterl States statute having extraterri­
torial applicaticn. United States v. Williams, 617 F.2d 1063 CSth Cir. 

·1980).. As a matter of air danestic law, this anergency legislaticn 
wculd thus. permit. the. halting of a foreign fla; vessel,. in the absence 
of foreign state approval, if there was reasaiable suspicicn that the 
vessel. was transporting visaless aliens to the United States in vio­
lation of oir civil or criminal imnigratioo laws. Slch acticn wc:uld, 
however,. be inccnsistent with. international. law, and it is not antici­
pated that the Onita:i States WOlld violate. those OlStanai;y· rules of. 
international. law. which restrict the boarding- of foreign fla; vessels,. 
except in the nest catpelling of circumstances.. 'nle statute, thcugh, 
is- broa:ily worded to pemit the necessary lawful actiais to be ·taken in 
respaise to a situation such as the 1~80 OJban flotilla. 

SUbsectioo Cg> also authorizes,. inter alia, the making of cdni.s­
sibility and asylum detenninations cutside. the territorial limits of 
the United States,. including ai the high seas.. Aliens intercepta:l. at 
sea catld be. given their hearings en ships and if they are fcund 
exclndable,. they wculd never set foot in the Unita:l. States. 

Subsection (.h) nakes clear that the fact that an imnigration 
emergency has been declared does not relieve any carrier or other 
person fran any of the other civil or criminal liabilities, duties or 
ccns~ences which arise elsewhere fran the- transportatioo or the 
bringing of. any alien to the Onite:i States. 

Travel Restricticns and Licensing 

Se:::tiat 240C provides for travel restrictions 01 vessels , 
vehicles, and aircraft and for licensing- procedures. The travel 
restricticns WOlld apply to all United States vessels, vehicles and 
aircraft and such other vessels, vehicles, and aircraft which are owne:i 
by, leasa:l. by or C'Oltrolle:i by United States citizens or residents or 
by Onite:l States corporaticns. This latter phrase prevents a Unite:l 
States citizen fran hiring a foreign re;istera:l. vessel and using that 
vessel to bring undocumented aliens to the United States. As a result, 
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if an anergency were declared with respect to CJba,, the statute \llO.lld: 
also ra::tuire prior approval. for a. Mexican trur ship to. go to OJba if 
that ship· was. CW'led by· a United States.. corporatial',. even i£ the ship 
COJ:ld never reasonably be e:xpe::tai to travel to-the United States. It 
is expected,. however,.; that re;ulatioos: prcmtlgated by the designated 
aqenCT W011d provide alrrost blanket approval for fereign registered 
vessels: and. aii:cra.ft to travel. ta designated camtries or areas as; Iaig· 
as they are not also. involved in a-af travet. to: the United: States.. Such 
blanket apgrova!. COili. hefP. eihninate scne aE the prcbiers- associated. 
witn the pirporter:f, re;ttlaticn of foreign. fia:.r vessels,, a prciJlem which 
cx:cirs repeatail.y m the- statute:... Broad Iangua;e,, however,, has. been 
cc:nsistently erployed in order to reach. calduct that nust be re;ulated 
in order to· deal. effectively with· ct. flotilla-like situation. 

Penalties 

Section 2400 provides for both civil and criminal penalties for 
violations of either sectioo 240BCb> C2> or sectioo 240C, and a mis­
deneanor penalty for aliens violating the tel:II5 of cdnissicn under 
secti<n 240B.. SUbsecticn Ca> provides: for a civil fine of up to 
$10,.000 and the forfeiture of any vessel,. vehicle or aircraft which is 
used to violate· the travel restricticns i.npcsed in sectiai 240C, or the 
limitaticns at depa.rtinq fran a sealed ha..?:bor or closed road under 
secticn 240B Cb> .. . The sane forfeiture procedures that are· used under 
the 0.1Stans. laws are ~opted for p.1Ip0Ses: of this provisicn. A person 
who kna.v'inqly engages. in CCl1duct prohibited with respect. to travel 
restrictions or the sealing and closing of hal:bors and roads is guilty 
of a criminal offense and is subject to a fine of up to $50,000 and 
ircpriscxun:mt for. up to five years. 

Subsecticn Ce) of secticn 2400 provides that violaticns of the 
imnigraticn laws. canni tted durID:J an imnigratioo E!lergency may be 
investigated by variOJS Federal. cr;encies·.., Olce ooe of these agencies 
canmences an investigaticn of a violaticn,. it may cooclude the inves­
tigaticn even thaigh the imnigraticn energency has ended. This pro­
visicn also specifies that assistance in investigating or enf orcinq 
section 2400 nay be provided by other Federal agencies including the 
'AI!Irf,. Navy and Air Force and also fratt state and local agencies. By 
specifically including the 'A:i::m;{ r Navy and Air Force, arl'J prc:blens with 
the Posse· canitatus Act are el i minated. 

Def initicns 

Secticn 240S cootains definitic:ns which apply to the teI:ItS used in 
sectic:ns 240A thraigh 2400. 

The· Secticn 273Cb> Amendment 

While not an emergency provisioo, an anendment to sectioo 273Cb) 
of- the Act,. 8 U .S.C. 1323 Cb>, has been included. It is intended to 
increase the deterrent effect of that statute by increasing the 
ncnetal:y penalty for unlawfully bringing to the United States aliens 
withOJt visas, and to provide greater authority for inposing sancticns 
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directly at. the vessel. .. With i:e;ard to: sancti015: en the vessel,. the 
stat:nte at present provides aily for denial. of clearance.. Althaigh 
denial of clearance is. in. sane circu.ustances a valuable coercive tool. 
incbtaining.- collecticn of the m:netary penalty,. it is fundanentally 
inadeq:uate for that i;urpose in. dealing: with. vessels not requiring. 
clearance,. such. as. ncn-came?:Cial.. vessels- and. came?:Cial. vessels not 
bc:un!. for foreign ports_ 'ttle alba.a:. flotilla in l98Cl was catprised 
primarily-of suclt vessels .. In- omer to pmvide ad~te fl~ility ta 
easare fine collecticn,.. ;tie proposed amendIIent thus also. makes. the. · 
penalty' a li~ en the. vesse111' in. the manner presently· provide:i for 
sjmiJar vioiatials aE the imniqratiat: laws, under a· O:.S .. C- US7 and 
13.,'?Ca'\ - . .· ... ·. . ... 
~ T - :.._. ·• -.~.:~.' ;.-~-, 

The po;t.ier ta seize a. vesseI involved in a violation of g, U.S-.C-
13ll may alrecdy exist under 19 U.S-.C .. 1581Ce> .. However, the proposed 
am:ndnEnt eliminates any daibt ai that issue by explicitly authoriz­
ing seizure... The existence of clear authority to sumnarily seize 
vessels is iltportant for three reasoos. First, seizure secures the 
vessel as an aid to fine collecticn.. Secorxi,. seizure may be necessary 
to prevent nultiple trips bringing undCCUIIEilted al.iens by vessel. owners 
or masters who,. because of a . lack of assets reachable in judicial 
collectiai actions-, or for other reascns, are undeterred by the 
rrcnetary penalties provided by the stat:nte. Third, this seizure power 
will exist. regal:dless of the declaratiai of an imnigraticn anergency. 

It is intende:i that seizures maie under this provisim be based on 
prcbable cause to believe tl].e vessel or airc:raf t has been,.. or- is being, 
used in violatim of the sectiai,.. but such seizures are to be withait a 
warrant unless a warrant is caistitutionally require:i. See 8 u.s.c. 
1324Cc>. This amendnent does not, however,.. affect the government's due 
process cbligation to provide prarpt post-seizure hearings to the 
aggrie1ed owners.. See Pollgreen v .. Morris, 496 F. SUpp. 1042 CS.D. 
Fla. 1980) .. 

"' The- sancticns: aqainst the vessel. are not available· under this 
amendnent if a sufficient deposit or bald is provided to otherwi~ 
secur·:.. . payment of any penalty.. The current law is identical in this 
respect. 

MiscellaneaJS 

Finally, the legislatiai caitains a . caifo:cming anendrrent to 
secticn 235 Cb) of the Imnigratim. and Natialality Act C 8 u .s.c .. 
U25 Cb) ) , and. an apprcpriatioos provisiai. 
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Der Mr- Speaker 

.U;..S .. Department of Jasdce­
Oftieeoftegislative Affairs; 
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Mahi~ton. b.C lOSSD 

There· is. transmitta:i herewith a legislative ptq>OSa.J.,. "To pro­
hibit the bringinq of unauthorized aliens to the United States •. "· 

Cl1 Oe:sri:>er 19, 1980,. the United States District Coirt for the 
Saithem. District of Florida in the case of United States v. Anaya, 
et ·al., No .. 80-231-cR-El?S, dismissed the indictment of pers<XlS who 
were charged. with unlawfully bringing undocunented OJban aliens into 
the. United States in violation of 8 U.S.C. 1324. 'nle cairt held that 
section 1324 does not apply to instances in w!llch persoos imnediately 
present undocwrented aliens to Imnigration and Natnralizaticn Service 
officia!S.. This decisicn has preventai any criminal prosecutioos of 
persoos. involvai in bringing in undocwiented aliens in the "Clban 
Floti I 1 ara that lasted for several m:nths in 1980. 

The result of the holding is that the . United States does not have 
an effective criminal sanction ~ainst such caiduct. As the "Olban 
Flotilla•' demonstrated, the United States neais stroog and effective 
1a"15 ta deter the bringing to this caintry of aliens who have not 
received prior authorization to cane. .or renain here. 

The Ana.ya case is. in the process of appeal.. Nevertheless,. there 
is a:. threat oE imnediate hann that might a.riSe fran the lack of an 
e;'fective. criminal penalty for bringing undocunented aliens) to air 
caintry and taking than directly to the Imnigraticn and Natnralizatic:n 
Service.. Therefore we are submitting a bill to anend 8 u.s.c. 1324 
which wculd cire the alleged defect in the statute as well as 
strengthen it in general, primarily by amending the seizure. and 
forfeiture provisiCXlS for caiveyances involved in violatiCXlS of sectiai 
1324. The forfeiture amendments closely f ollc:w- those in H.R.. 8ll5, 
reportai favorably by ·the HalSe Judiciaey Ccrmittee in· the 96th 
Calgress , . and in secticn 12 of H.R. 7273,. a bill which ccntained a 
nUIIber of amendments' to the INA and which was also reported favorably .. 

The Office of .. Managanent and Budget has advised that the 
enactment of. this leqislaticn is in accon:i wi. th the President' s 
Program. 

Sincerely, 

Rd:>ert A. r-k:Ccrmell 
Assistant Attorney General 



To prohibit the bringing; of unauthori7.ei aliens to the United 

United States: of~~ m Ccxlgress a.sseni:>led,. '!bat sectfcn 274: of. ___ ,«.!. 
- :_~-:.<. _-:_~ : ' ~~,~~~ :#·~~ ' C\, . , ,... ' •.:. __ _ , ;- ~ .__,:~--..,.; ,., ~.: ,.:> :> • ··-. ~l_• ' { ~-~-:·~'t" . ._'-1 ,.; .. ~· •: .-~ : _:~·· -.P •. : . ·• 

-·· · the r:amiqraticn am. Nationality Act is. amnxie:f ta read as follet.S=-
-· - -· - , . . . . . . . _-; ·-·--

. BRINGING m AND- HARBJRING CERTAJN ALIENS 

Sec- 27¢~. Ca> lmy p!rSOrt TNhCr-

kncwin]: or in reckless disregard of the fact that 

the alien has not received prior official authori-

zatiar to cone- to,. enter,. or reside in the united 

States,. brings to or attenpts to bring to the tlnita:i 

States in arry manner whatsoever,.. any alien·, regardless 

of my. official. action which my later be taken with 

respect to such alien, 

Cl.l shall,. for each transaction constituting a 

violatiai: of this subsection, regardless of the nuniJer 

of aliens involved,. be quilty of a misdeneanor and 

upcn convictiai shall be pmished by a . mandatory fine 

of $2500,. the i.Iq;x:si tion of which shall not be sus-... 
petrle:i by the- cc::urt,. ani,. in the cairt•·s discreticxi,. 

may be pmished by an additional. fine of not nx:>re than 

an amomt equal to $2500 for each such alien in 

respect. to ~ any violation of this pa.ra;raph 

occurs, or by inprisament for a tenn not eJCZ:eeding 

one year, or bothr or 

·• -. .., . ,.· s -.,,;I 
- - - ::...~- , .... 

.. ...... _.~~- -~~ 
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(2l Ot): for a . secaid offense under this sectic::nr 

(BJ' for an offense done for the ?JrPOSe of. 

cmnerciaI advantage_ or private financial. gain:- · 

.. ·· .. ,_ .· .. co for an offense in ~idr the alien is. not 
··:.:. -· .. - . 

. "-co; .... :-,- .ui;ioa: ai:rlvaL i.Imediately brcught and presented to. an.-
·, ;-':. -; .·:J>~::·~.g·;.;.:.·i;f-;"j;_~{=~A/· ~'ff;'--:i ~-:-7. ~- :_'"" • ~, . ~,:;.:;;.:;~~;~-""~~·~~>~:·, --_ ~ - - _ . . 
· , . ~:::. :>. appcq,.rxa:te rmgrati.m offic:faI;- or· 
-· - -:;. ; .. ·:""." . .;:'.. .. ~ .. ~ . . .:~ .... - ........ . , , .. ~ .. ~· . ~ ·- -. -- . 

CDJ fOr an offense: dtlrinq-which either the 

offender or the alien with. the knowledge of the 

offender, makes any false or misleadinq staterent, or 

engages in any act or conduct inteIXied to misleai any 

officer,. agent,,. or E!!l'ployee of the United States, 

shall be guilty of a felony and upcn coovictioo shall 

be pmished by a fine not exceedinq $10,000 or by 

iiq;>risament. for a term not exceeding five years,. or 

both,.. for each alien in respect to whan any violation 

of this paragraph occurs .. 

Cot 'Alrf person who-

u:x. knowing or havinc; reason to knati1 that the .... 

persai. is an alien,. brings to or attenpts to ~ 

brinq to the United States in any manner what.so-
~ 

ever,., an'f such persai at a place other than a 

designated port of entry or place- other than as 

-designated by the Ccmnissiooer of the Inmigration 

and Naturalization Service regardless of whether 

such alien has received prior official authoriza-

ti.en to coae to, enter, or reside in the United 

States and regarq.Iess of any future official 

action which nay be taken with respect to such 

alien: 

, .. : . - -·, .·· 



t2l knowing: or in. reckless disregard of the 

fact that the alien has: cone to,. entered,, or 

remains in the United States:. in violation of law,, 

transportS',, or: 1lCVeS or atterpts: to transport or 
- - . - . . . 
--•. ~ .. " DrlVe any sudt .. alien. within: the: oni.ted States. by 

'" ~ -
. · :: ::; <·~··~?1:'!,~_l::£:~~~- oE ~in~t:~~~ oth~~ m further-
. ~~- -~ ~:i:'.~·-:~\~~~f!-:t~~~:~~~~.~;·;t::-:.~~~~t ·}_. · .. :·<~~·;:::·~~;~ ::~ ·: -~·~~~. :i-~ . ~~:~;.~~~~~~· ~- ·.: . - .. - ... · ... . . -< •. -

-· ~ ' . -~ :·f. ··.· anc:e:of such vfoiation- of law~ ·. 

. - C3l- knowing;. or in reckless disregard of the 

fact that the alien. has ccae to,. entered, or 

remains. in the United States in violation of law, 

ocnceals-,.. harbors, or shields fran det-action, any 

such. alien in any place,. including any building 

or arr'f neans of transportation~ or 

C4J: knowing_ or having reasai to know that a: 

person is. an alien, willfully en~ages or 

induces. or atteirpts to encrurage or induce, 

either-directly or indirectly, the entry withrut 

Qrior official authorizaticn,. into the United ... 

States. of any such- alien- ~ 

shall be guilty of a felony, and upcn conviction thereof shall be 
\ 

. pmished by a fine not exceeding $10 ,000 or by iIIprisannent for a 

term: not exceeding five years,. or both,. for each alien in respect 

to whair any violatiar of this subsection occurs: Provided, however, 

that for the purposes of this section,. enploynent (including the 

usual and normal. practices incident to euploynent> shall not be 

deem:tl to constitute. harboring. 

~·- ' -.,.:• 

.. 



- '4-
~ . -: . .. . 

. ~. 

Cc:HI>c· any conveyance,, including: any vessel~ 

vehicle,., or aircraft,. which has beel,. is being,. or is 

intende:i to be usedr- in the ccmnission of a violation 

: -. _- of subsect:iCXls (al ex Cb); shall. be: seized and· sub.jec:t 

c:Cxmtn carrier shall. be forfeited under the pro-

visions of this: section· if the offense ocOJrs 

whetL the conveyance is being used in the business 

as a cx:mron carrier unless the c::r.Nller, operator, 

or other perscn in charge of the conveyance at 

the t:iIIe of the offense was a consenting party 

or privy-to, the illegal act; and 

CBJ.: no conveyance shall. be forfeited under 

the· provisicns of this Secticn if the offense 

occ:urred while such conveyance was unlawfully in 

the possessicn of a person other than the OW'ler 

m violation of the criminal laws of the Onited ~ 

States or of any State. ~'\ 

( 2) MJ.y conveyance subject to seizure under this section nay 
"'\ 

be sei2ed withcut a: warrant if there is probably cause to believe 

the conveyance has been, iS: being,.. or is intended to be used in a . 
violation of subsection Ca> or Cb> and. circumstances exist where a 

warrant is not constitutionally required. 

(3) All provisions of the customs laws relating to the seizure, 

sumnary and judicial forfeiture, and oondennation of property: the 

dispositicn of such pr~ or the proceeds frcm the sale thereof; 

the remission or mitigation of such forfeiture; and the corrprc.mise 

of claim; and the award of conpensaticn to inforners in respect of 
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so.ch forfeitures shall. apply to- seizures: and forfeitures incurre::l 

or allegei ta have been- incw:rEd" urxler the provisioos of this 

sectial: insofar as. applicable and not inccnsistent with the: 

prcvisialS hereof,, except ~t duties in\?osed en custons officers 

Qr other persalS reg¢inq the seizUre and forfeiture of-~ 
' ,-- '- :~; .;,~•-•.:..:= ,:;-.::• :i•·:--::-::;_·:~::_.--!;:-~>']. ~-~~>;;~::?:."':~~-:: ··.~~= .,;: 4

• ~·~: .. ;r • ~ ;..:··:f. _"1~~-;~\~Z.·~):~~ ·,- ~-.~ ,., -
- , and'er t:?le _castcns Ia\6. nay be> per£0Clei with respect to: sei~ mi 

forfeitures carrie::I'. ait under the. prorisions: of this section by 

such. officers or persCXlS authorized for that ?JXPOSe by the­

Attorney General. 

C 4 > Whenever a- cooveyance is forfeited under this section the 

Attorney Genera!. nay- · 

CA} retain the cooveyance for official use; 

CBJ: sell the ccnveyance, in which case the pro:ee:is 

fran any sudt sale shall. be use:i to pay all. prcper expenses 

of the procee-:lings for forfeiture ani sale including expenses 

of seizure,. naintenance of custcny, advertising, and C'CUrt 

costs~ 

CC? reqµfre that the General Services Mministration take 

custcdy ,of the conveyance ani .rem:JITe it for dispositicn in 

accordance with law; or 

<Dt dispose of the conveyance in accordance with . the 

cerns and conditiais of aey petitiai of remissicn or 

mitiqatiat of forfeiture granted by the Attorney General. 

~5) In all suits or actiais braight for the forfeiture of any 

~~-"eyance seized under this section, where the caweyance is 

claine1 by any persai, the bumen of proof shall lie upcn such 

: ·-. _ ... 

' ' .:, :; ~f}:?~ 
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claimant:. Provided, that prcbable cause shall. be first shc1.tal for 

the instituticn of. such. suit or actiai,., to: be j\l&3'ed of by~ 

court.. IIt detennininq- whether prcbable cause exists·,. any of the 

.· ~ shall. be pr:ina: facie evidence that an alien imolved in: 
.. . · .. _. . · . 

. . the alleqEd violatiai--had not received prior official authxization. 
-·. . .., .. -~··.·~· :·~: ;: - ~ -.~ _.;-. (,i3:·:~if;'::--~·· -1~~-~~;~:~:~:·f~ .. : .. ~£~·~-~~~ -:;·.:~~~.::::··=~-·~-~-~ :.~~ __ ;..i-;A.·_ :: · '"· ~;· 

. - tD ~ to1t, enter._ · or reside.'. in the Unite:£ States or that sud?. · 

alien had CXJie' t.o,. entered,. or remained in the tllited States in 

violatiai of law:· 

CA) R&'ords of any jOOicial or a:3ministrative procee:ling 

in which that alien's status was an issue and in which it was 

determined. that the alien had not received prior official 

authorizatiai to cone to, enter, or reside in the United 

States or that such alien had cone to,. entered, or re:nained 

in the United States in violatiat of· law;· 

CB) Official records of the Imnigrati on and 

Naturalizatiai Service or State Departltent showing that the 

alien bed not received prior authorization to care to, enter,. 

0r reside in the United: States or hcd cone to, entered,. or 

remained in theUnited ·States in violation of law; and 

CC> Testimny, by an imnigraticn officer having personal 

Jcncwledge of the facts cx>noerninq that alien's status,. that the 

alien hai not received prior authorizatiai to cone to,. enter,. or 

reside in the United States or had a:xre to, entered, or remained 

in the United States in violatiai of law. 
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(Dl ' 'Arrf officer or enployee of the Service designated 

by the Attorney· General, either- individbaTiy or- as a IIel'lCer 

of & class,. and all. other Fe:ie.rll officers and officers of a. 

state oz: 120liticar subdivisicn thereof whose duty it is tor 
' -

. enforce crjmfnaI.--Iaws shalL have authority ta neke arq· arrest 
:;;,~~. :~- · .·:·,::~-;~~~:~:~:~.;~~~:~:~~~~:~n\.~.~~.:..:.~·-~~~~-:--~:.~ .::.~·:~~.~~ .. ~:~~;tr~~"'}::~·.·~;:-:·~ · ~· :~· · ~. ""'··· .. 
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Subsections Ca:) and Cb) are designei to fill the gap in Section 
27~ of the Inmigration and Nationality Act ( 8' U.S.C .. 1324) cansed by­
the December 19,. 1980,. opinicn of the United States, District Coort for 
the Srnthern District of: Florida in United States v .. Anayar et al. r No .. 
80:-231.-at-EPS.. Izr Anava- the court held that secticn 1324 Ca> CU does 
not prohibit the ID!re bringing-of unc:10cum:mted aliens to-this a:untry's 
eor:ders- , Dt: the ccurt!'s view,. this statute is aiirei only at preventing 
~eptitiOus entries'- An-alien dOes not make an. entry by auiving; at 

_ .- ·a QOC:. so :Ic:D:; as be-i's detajneif or pamled.. The coort held that •rtlo 
, ·· ao::capliSn an: eot:I:y air a:lien: 1lllSt be present m the· United States.; and 
· -te free of officiaI. restrain~• Slip op-.. p-.. 8'.. Since there "'1ere 

neither actual.. nor atteq;lted surrepti ticus entries in the- CUban 
Flotilla cases,, the ccuz:t dismissed the indictlients. Consequently, 
1324'Ca> is redrafted in b«1: new subsections,. one a misdereanor and the 
other a felony,. to make it clear that it is the bringing to the United 
States- of an alien who does not have prior authorization to care, as 
well as the transporting or harboring of an alien who has cone here 
withcut prior authorization, that is proscribed. 

Paragraph Ca>Cll makes: it a misdeneanor pmishable by a mandatory 
fine of· $2500 and inprisorment for up to ooe year, or both, for a 
person to bring to the United States an alien who does not have prior 
official. authorization to care to this country, regardless of whether 
the alien does or does: not make an entry,. and regardless of any future 
action that might be taken with · respect to the alien such as the 
granting of parole.. The fine nay, in the coort.'s discretion,. be 
increasei by any am:unt up to $2500 per alien involved in the offense. 
It is of no C'CXlsequence urxier this paragraph that the alien later 
presents hinself to an Imnigration and Naturalization Service officer 
or other authority_ Persons who bring to the united States aliens who 
do not have visas or have not otherwise been previously given official 
permissicn to c::cne to,.. enter,. or reside in the United States would be 
in violation. Atterpt.s to bring- such aliens to the United States are 
al.so: proscribed.. ... 

Paragraph Ca)( 2l provides that bringing an alien who does .... 'not have 
pr.or authorizaticn to cone to, enter, or reside in this comtry for 
pirposes of financial gain or cx:mnercial aivantage is a felony. It 
also provides, that bringing such an alien without taKing him directly 
ta an INS official,.. bringing of such an alien by~ of fraud, and 
~ secom offense under sectioo 1324 are felonies. The pmishnent is 
iitt>risament for- up to five years and a fine: of up to $10, 000 for each 
alien involved in the offense .. 

Paragraph Cb>Cl> has no counterpart in present section 1324. It 
prohibits the bringing of an alien to the United States at a place 
other than a designated port of entry or other place designated by the 
INS. The prcvisicn is rreant to preclude such a bringing of an alien 
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tD the United States m any llBrUler whatsoever.. . 'lb!- intent requirenent 
is that at the: t:i.Ite> of the bringing- or attenpte:i bringing- to the Oni ted 
States,, the. subject know or have reason to believe the person is. an. 
alien-.. The alien,. s possessioo· of a. visa or other en ti tlenent to. COIIe· 

to. or reside m the Oni.te:i States- is irrelevant imder this.. paragraph • 

. J!aragrapn CbH2l- proscribes the· transportinq within the United 
States of an:. alien. wha has c."CUe. to,. entered,. or remains illegally in 

. tfJe united States. It closely follows. the: existing:' subseCtioo·. 132.t 
. -. ·.~: CatG2J.,, except:: there-Is na reqµireaent that the subject ~ that 
J~::-:;;~tm- aUen. first cane: ta· the-Uilibd States less than three years prior 

·- ·· ·.: _~.)x> the' iliegaI.. transporta.tiar;.. 'l!e: transportation nnst be- in- further-
. acce of the: violaticn aE law.. Thus;. it wmld not be a vioiaticn of the 
paragraph. ta transport an alien who first cane to· the Onita:r States 
illegally but was subsequently grante:i as-tlum or parole. If,. however,. 
the subject knC'tS or is. in reckless. disregard of the fact that the 
alien has cone· to· or reuains. in the OniteJ. States in violatioo of law 
and the transportation is for the {;llrPOSe of furthering the violation, 
the subject's knowledge of the date of entry shaild be irrelevant. 

Para;raph CbH3> is siltply a restatsrent of existing section 1324 
(alC3).. It is rephrasei to make clear that the. harboring or cooceal ing 
of an alien who has care· to,. entered, or remains in. the Onite:i States 
.in. violatioo of law is prohibite:i .. 

Paragraph Cb> C () is. sinpiy a restatsrent of existing section 1324 
CaJ C41 witit no substantive change inteaia:l. 

All violations of subsection Cb> are felonies and the p.mismrent 
exterrls to a fine of up to $10,000 arrl i.Irpr1scnerrent for up to five 
years" or both,.. for. each alien in respect to whan any violation of the 
subsectiai occurS'. The provision that it is a separate felony as. to 
each alien .involved,. which also applies to violations of paragraph Ca) 
C'2l', is cani.ed. forwam fran the present sectioo 1324.. The courts have 
specifically upheld indict:IIents charging· nultiple ca:mts of tans­
portaticn of aliens. a.Di. coosecutive sentences: even thcngh all.. ~e 
~porta:i at the saIIe tine and place. See Vega-Murrillo v. 'Oni ted 
States,. 264 F.2d 240 (9th Cir. 1959); Jones v. Unite:i States 260 F.2d 
89 (9th cir. 1958). 

""" 
Subsection <cl narmrtS the exceptions that exist .in present 

secticn 1324 Cb l,. prCNidinq for forfeiture of vehicles,. vessels, and. 
aircraft used. .in. the transpxtation of illegal aliens. '!be subsection 
closely follows· the: provisialS of H.R.. 8ll5 c 96th Cong. > which was 
reported favorably by the Judiciary cannittee-.. See Report No. 
~1395 .. 

Present INS forleiture authority, enacte:i in 1978, and ccxJified in 
8 u.s.c. 1324Cb> Cl> CA> is too restrictive. For exarrple, this section 
precludes the forfeiture of any vessel unless the Goveoment can show 
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that the awner,.. naater or persai· in charge: consented ta or knev of the 
illegal. use of the vessel. In many situations such knowledge or 
caisent is inpossibl.e ta dem::mstrate. and is: a bw:den of proof not borne 
by· other Federal. law enforcenent agencies such as: the CUStorrs Service 
ancf the Drug Enforcenent h3ministration where proving such knowledge or 
calSe!lt is limited.. ta seizures: involving camal' carriers.. 21. u-.s.c .. 
88!.Ca:l c 4>CA> - Additionally,. section 13Z4Cb> presently requires ms to 
bear aiministrative: am incidental. expenses: when it tums cut that an 
.innocent cwier is invo1ved even thalgtt the. seizure was m:de in a goa:I: 
faith: heJ j ef that it was warr211te:i baser at facts kno\1111 to-the INS at 

. the: tine-- NG other enforcenent agency with: vehicle seizure anthority 
·.rs sub.jected: ta this ~ of. liability_ COnpare Departm!nt of Justice· 
~tiens. for the· Remission or Mitiqatiat of. Civil Forfeitures-,.. 21! 
C'.P'.R .. 9• 7.. Pi:nally, present law provides· that INS is r~ai to 
satisfy any valid lien: or thlld party interest in the caweyance 
-withcut expense ta the interest holder - "' This· creates· li ttie 
incentive for. mrtga.ge lenders: to exercise caution in rraking loans for 
the pirchase of conveyances that cail.d be, used to transport illegaL 
aliens:.. CcJipare 2a C.F .R .. 9. 7,. providing that a lienholder' s interest 
in the vehicle shail.d be satisfied only after the Gol7ernltent • s costs 
associated with the seizure and forfeiture have been deducta:i. '!he new 
subsecticn Cc> has the effect of leaving en the lienholder .the nonnal 
bm:den of showing goai faith, innocence, and lack of knowledge in omer 
ta cCtain a remissiai or mitigatiai of the forfeiture. 'Ibis is the 
procedure· currently followed i;:ursuant to the custars and drug law.;. 
Conpare: 28 C.F .R .. 9.5 Cb> aDi Cc) .. 

Section 1324Cc>CI> provides that any caivenyance used in or 
interxled to be used in a violaticn of subsection Ca> or Cb> shall be 
seized and subject to. forfeiture. This is a slight expansion ai the­
authority provided in present sectiai 1324Cb> (1) in that it allows for 
seizure of a conveyance: clearly intended to be used in the substantive 
offense as well as where it is used in ccmnitting a substantive viola­
tion. Paragraph Cc){l)(A) exeupts camcn carriers fran forfeiture if 
the offense cx:cum 'While the conveyance is: being usai as a camcn 
carrier unless. the CJN11er, .. operator or other persai in charge was a 
CC11Senting party or privy to. the illegaI act.. It is similar tQ. a 
provision in. the· law providing- for forfeiture of caiveyances used to 
transport c01trolled substances, 21 U .S .c. 881 Ca) C 4} CA> , arrl to a 
provision in 49 u.s.c. 782 providing for seizure and forfeiture of 
caweyances used in transporting certain articles of ~trabarrl. 
l?aragraph Cc>Cl>CBl carries forwam existing 8 u.s.c .. 1324Cb){l)(B) 
prcniding that it is. a defense to a fOrfeiture if the offense occurred 
while the caiveyance was unlawfully in the possession of a person other 
than the CMler in violatiai of law .. 

Section 1324Cc> C2> carries forward a u.s·.c. 1324Cb> C3> providing 
that a conveyance subject to seizure nay be seiz.ei witha.it a warrant in 
circumstances where a warrant is not calSti tutionally required. 
TOgether with sec:tiai 1324 Cc> C 3 > , which makes provisiais of the 
custars laws applicable by reference to seizures and forfeitures under 
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this section.. sectiar Cc:)( Z>- will aI.la'1F the· INS ta seize vessels or­
other conveyances.- if an: INS" officer has prdJabie cause to believe the 
vessel: is being- used in violation of section 1324-. '!'here is no need to 
determine whether the· O'triller was involvei before making- the seizure. 
Once· a vessel. is seized,_ it is normally held by the gcr.Ternne.nt pending 
the actual. judicial: prcx:eeilng: to perfect the forfeiture .. 

Secticn !324CclC5) deals. with the- burden of proof in: the- forfei.­
t:tlm- acticn and is similar to· 19' tr.s.c. 1615 relating to cust.cmF 
forleit:ures. It pmvides that initially the ~t llllSt show the. 
probable: cause that jt;stified. the seizure ani the- institllfiai of the 

· · ·· ' -fa:feiture act:iat- In ~~ pi:cbable cause the- gcvemnent DllSt 
p,raluce evideoce that-tie aliens: involvei with: the conveyance did not 
have prior autborizatiar ta ccne: to or remain:- in the Uni te:i States:- !It 
order to· forestall. any po.ssible claim that the gcvenment DllSt detain 
all. undoomented aliens- involvei in a particular incident, the proposei 
bill lists three types of evidence that are prina facie evidence that 
the aliens involved did not have such authorization. They are records 
of aey a:iministrative or judicial prcx:eeding· caiceming the alien rs 
status in 'Which it was. determinei he hc:d not received authorization to 
cone to or enter this camtJ:y, official records of the ms or State 
Oepart:nent showing that the alien hc:d not received such authorization, 
am testi.naty by an imnigratiai officer having- knowledge of the alien' s 
status that the alien lal. not received such authorization. <An eXairple 
or. the last type of evidence might cone fran an ms officer wtX), by 
referring to notes or INS records, can testify that a certain boat 
!anded en a partiollar day with a partioilar illegal alien en it> .. 
Once- the governnent shews: prcbable cause for the- seizure and the 
~itiatien of the forfeiture actiai, the burden of proof shifts to the 

.. clainant to s~ either that the conveyance .W!S not used in a violation 
of the sectiat or that the c-otm:xi carrier excepticn or the exception 
for conveyances unlawfully in the hands of SOieOOe other than the c:wler 
applies. 

Section l324Cc> (4) pn=l'rides for dispositicn of the ccnveyance and 
the paynent of costs am expenses.. It is similar to provisiC:ns 
contains:? in the Cmtrolled Substances Act,. 21. u.s.c. 881Ce>. ') 

Sectim l324Cd> Calcexns arrest authority for violaticns of 
sections 1324Ca> and Cb>.. It expands en the present ~rcr.Tisicns to 
allow not only INS officers but also other Federal and state law 
enforcerent officers to DBke arrests... Occasionally,. alien snugglers 
are first spotted in the act by state law enforcenent officers and this 
prcr.Tision allows them to DBke an arrest. 
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