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permits determined in declaratory judg­
Efstratios SA VELIS, Theodoros Fragi· ment action though they had left the 

dokis, and Photios Theofanou, country. 
Petitioners, 

v. 
E. VLACHOS, Master of the Greek S. S. 

Michalakis, E. O. Douglas, Jr., lmmigra· 
tion Inspector at Newport News, Vir· 
ginia, Paul E. Johnson, Supervisory Im· 
migration Officer at Norfolk, Virginia, 
and T. A. Esperdy, Deputy Regional 
Commissioner of Immigration at Rich· 
mond, Virginia, and Gilbert Zimmer­
man, Immigration Service, Richmond, 
Virginia, Respondents. 

Misc. No. 460. 

United States District Court 
E. D. Virginia, Newport News Division. 

Nov. 25, 1955~ . 

Petitions for writ of habeas corpus, 
decl aratory judgment or injunction to de­
termine rights of alien seamen to change 
of status from temporary landing per­
mit conditioned on their leaving on same 
vessel on which they arrived, to status 
of permit not so conditioned. The Dis­
trict Cour't;- Hoffman, J., held that allow­
ance of such change was discretionary 
with immigration officials. 

Order for respondents in accordance 
with opinion. 

L Seamen €=>1 

4. Federal Civil Procedure €:=>810 
Ha.beas Corpus €=>83 

Where petitioners, seeking habeas 
corpus, declaratory judgment and in­
junction, did not file traverse to return 
of vessel's master and answer of immi­
gration officials pursuant to leave grant­
ed, court would treat case as though gen­
eral traverse had been filed. 

5. Treaties e:=>ll 
Reservations to the 1929 Interna­

tional Convention for Safety of Life at 
Sea do not confer on alien crewmen a 
substantive right to land in United States 
free of restraint and to reship on any 
vessel, contrary to provisions of subse­
quent statutes. International Conven­
tion for Safety of Life at Sea, art. 31(1), 
50 Stat. 1306; Immigration and Nation­
ality Act, § 101 et seq., 8 U.S.C.A. § 1101 
et seq. 

6. Treaties €=>7 
Reservation to a treaty or convention 

confers no substantive rights, but merely 
serves as a limitation to provisi~ns 

agreed upon. 

7. Treaties €=>11 
If treaty or convention is inconsist-. 

ent with act of Congress, the latest in 
date controls. 

Seamen are wards of the court and 8. Treaties ~11 
entitled to protection as such. 

2. Habeas Corpus €=>19 
Injunction €:=>22 

Where alien seamen were held in 
United States pending determination of 
habeas corpus and declaratory judgment 
proceedings to prevent question from be­
coming moot, but vessel on which they 
arrived had left the country, issues in­
volving habeas corpus and injunction 
were probably moot but would be dis­
cussed together with declaratory judg­
ment proceeding. 

If Congress enacts legislation in con-
travention of express provisions of an 
earlier treaty, court must uphold such 
legislation if it is sufficiently clear and 
explicit and within exercise of constitu­
tional power. 

9. Aliens €:=>40 
The 1952 Immigration and Nation­

ality Act, governing landing of . alien 
crewmen in United States, is constitu­
tional. Immigration and Nationality 
Act, § 101 et seq., 8 U.S.C.A. § 1101 et 
seq. 

S. Declarat.ory Judgment €==:>91 10. Aliens €=>18 
Alien seamen were entitled to have Power of United States to exclude 

their status with regard to conditional aliens is a fundamental element of sover::-
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eignty, emanating not only from legisla­
tive power but also from inherent power 
of executive to control foreign affairs. 

11. Aliens <&:=>53 
Alien may not seek admission under 

any claim of right, as privilege of ad­
mission is granted only upon such terms 
and conditions as may be prescribed by 
Congress. Immigration and Nationality 
Act, § 101 et seq., 8 U.S.C.A. § 1101 et 
seq. 

12. Aliens <&:=>54(15) 
In absence of clear showing of abuse 

of discretion in granting t emporary land­
ing permit to alien crewmen, it is not 
function of court to substitute its judg­
ment for that of immigration official. 
Immigration and Nationality Act, § 252 
(b), 8 U.S.C.A. § 1282(b). 

13. Declaratory Judgment <&:=>91 
Validity of deportation order may be 

determined by declaratory judgment 
without necess ity of actual detention, un­
der same principles as would be applica-

. - ble in habeas corpus proceedings if alien 
had~been taken into custody. 

14. Aliens <&:=>54(16) 
Action of immigration official in re­

fusing to grant a change in status of 
alien crewman from that of permit con­
ditioned on leaving on same vessel to that 
of permit not so conditioned is not final 
so as to preclude judicial r eview. Immi­
gration and Nationality Act, §§ 212, and 
(d) (3, 5), 242, 252(a) (1, 2), (b), 253, 
8 U.S.C.A. §§ 1182, and (d) (3, 5), 1252, 
1282(a) (1, 2), (b), 1283: 

15. Aliens <&:=>54(1) 
Alien crewmen have right to renew 

requests for change in status of tempo­
rary permit at any time prior to sailing 
of vessel upon which they came, upon sat­
isfying immigration official of their abil­
ity to depart on another vessel. Immi­
gration and Nationality Act, §§ 212, and 
(d) (3, 5), 242, 252(a) (1, 2), (b) , 253, 
8 U.S.C.A. §§ 1182, and (d) (3, 5), 1252, 
1282(a) (1, 2), (b), 1283. 

16. Aliens <&:=>54(14) 
Any abuse of discretion in denial 

of change of status of temporary permit 

to alien crewman must be affirmatively 
stated in pleadings, based upon factual 
averments rather than mere conclusions 
of law together with vague or ambiguous 
~tatements. Immigration and Nationali­
ty Act, §§ 212, and (d) (3, 5), 242, 252 
(a) (1, 2), (b), 253, 8 U.S.C.A. §§ 1182, 
and (d) (3, 5), 1252, 1282(a) (1, 2) , (b), 
1283. 

17. Aliens e=:o54(17) 
Evidence did not support allegations 

that alien seaman's books and other per­
sonal effects were deta ined on board ves­
sel, or that immigration officials sought 
to "terrorize and conspire" against sea­
man. 

18. Aliens ~54(17) 

Evidence required finding that im­
migration officials did not abuse their dis­
cretion in handling requests of alien sea­
men for hospitalization. • 

19. Aliens ~54(1) 

The need for hospitalization does not 
call for a change of alien seaman's stat­
us from temporary permit conditioned on 
leaving on same vessel by which he ar­
rived, to permit not so conditioned. Im­
migration and Nationality Act,§§ 212( d) 
(5), 254(a) (2), 8 U.S.C.A. §§ 1182(d) 
(5), 1284(a) (2). 

20. Aliens ~54(1) _ 
Upon production of certificate from 

reputable physician indicating need for 
medical treatment or hospitalization 
predicated Upon actual examination of 
alien seaman, immigration authorities 
in proper exercise of discretion should 
give due weight to physician's opinion 
and under ordinary circumstances, should 
grant parole to end that immediate medi­
cal care may be afforded in interest · of 
justice. Immigration and Nationality 
Act, §§ 212(d) (5), 254(a) (2), 8 u:s. 
C.A. §§ 1182(d) (5), 1284(a) (2) . 

21. Aliens ~54(1) 

Alien seamen who stated that they 
did not intend to return to vessel on 
which they arrived, and who through 
counsel refused to submit to hospitaliza­
tion, subjected themselves to legal revo­
cation of landing permit conditioned on 
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their leaving on same vessel. 
tion and Nationality Act, § 
U.S.C.A. § 1282(b). 

22. Seamen e:>n ( 7) 

Immigra- irrelevant, agreement between counsel as 
252(b), 8 to proper contents appeared impossible, 

and counsel had not filed notice of appeal 
or attempted to designate what part of 

Corresponding to shipowner's duty 
to provide hospitalization when neces­
sary, seaman has duty to make himself 
available for such hospitalization within 
a reasonable time, and advice of his at­
torney is no excuse where treatment is 
t endered and there appears no valid rea­
son why seaman should not submit to 
hospitali zation. 

23. Aliens e:>54(17) 
Evidence established that revocation 

of landing permits of alien seamen and 
subsequent detention on board vessel for 
purpose of deportation, constituted a val­
id exercise of discretion. Immigration 
and Nationality Act,§ 252(b), 8 U.S.C.A. 
§ 1282(b). 

24. Aliens €==>54(1) 
Where alien seamen, in stating in­

tention not to return to vessel on which 
they arrived and refusing to submit to 
hospitalization, relied upon a dvice of 
counsel and as individuals were ignorant 
of their rights, they should be granted 
right of voluntary departure to the same 
force and effect as though they had been 
injured in port and thereafter hospital­
ized for a period beyond time fixed for de­
parture of vessel on which they arrived. 
Immigration and Nationality Act,§§ 212, 
and (d) (3, 5), 242, 252(a) (1, 2), 253, 8 
U.S.C.-".\. §§ 1182, and (d) (3, 5), 1252, 
1282(a) (1, 2), 1283. 

Supplemental Opinion 

25. Habeas Corpus €==>112 
In order to prevent habeas corpus 

issue in proceeding by alien seamen from 
becoming moot as result of departure of 
vessel whose master was deemed to be 
petitioners' custodian, court entered nunc 
pro tune order for substitution of immi­
gration officials having custody of such 
petitioners. 

26. Courts P405(16.3) 
Motion requesting court to contract 

the transcript of testimony was denied, 
where much of the lengthy testimony was 

the transcript should be prepared for 
submission to Court of Appeals. 

27. Courts P405(14.9) 
In absence of affidavit in forma pau­

peris, or of showing that petitioners 
were in fact paupers, or of necessity of 
evidence being transcribed for submis­
sion to Court of Appeals, request to per­
mit transcript of testimony to be tran­
scribed without necessity of payment by 
petitioner or their counsel would be de­
nied, where matters involved were ques­
tions of law and facts had been clearly 
stated in court's opinion. 28 U.S.C.A. § 
1915. 

Morewitz & Morewitz, Newport News, 
Va., Jacob L. Morewitz, Newport News, 
Va., for petitioners. 

William F. Davis, Asst. U. S. Atty., 
Norfolk, Va., and Gilbert Zimmerman, 
Richmond, Va., Regional Counsel for the 
Immigration and Naturalization Service, 
for the Government respondents. 

Vandeventer, Black & Meredith, Hugh 
Meredith and Walter B. Martin, Jr., Nor­
folk, Va., for the Master and shipowner 
respondents. 

HOFFMAN, Judge. 

The three petitioners herein were, at 
the time of their arrival in this country, 
bona fide alien crewmen employed on 
board the Greek vessel Michalakis. The 
vessel was involved in a collision with a 
United States Navy ship on or about the 
17th day of October, 1955, and immedi­
ately went to a shipyard at Newport 
News for repairs. 

Petitioner, Savelis, applied for a writ 
of habeas corpus, an application for a de­
claratory judgment and/ or an injunction 
in a proceeding instituted in this Court 
on November 1, 1955. Counsel for peti­
tioner stated to the Court that the peti­
tioner was not then being detained by 
the Immigration authorities or the Mas­
ter· of the vessel, but petitioner never-
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theless insisted upon the issuance of an 
order to show cause on the petition for 
writ of habeas corpus. No notice of any 
hearing on an application for temporary 
injunction was given (although the plead­
ing requested an injunction) and, for 
this reason, no hearing was scheduled. 
This Court declined to issue the order to 
show cause for the reason that petitioner 
admittedly was not being detained at the 
time. At the request of counsel for pe­
titioner, the file in that case was forward­
ed to Chief Judge John J. Parker of the -
Circuit Court of Appeals for the Fourth 
Circuit. In a brief order the action of 
the District Court was affirmed, with the 
right r eserved to petitioner to apply to 
the full Court for an order in the nature 
of a writ of mandamus. The Circuit 
Court of Appeals has not acted on peti­
tioner's request. The District Judge 
therefore assumes that his action in re­
fusing to sign the order to show cause 
was proper. It will be noted that the 
District Court was not requested to rule 

. upon any phase of this case except the 
matter _ affecting habeas corpus, and the 
Court expressly reserved consideration of 
the declaratory judgment issue. Had a 
specific request, accompanied by a prop­
er notice, been made as to a temporary 
injunction, this Court would have grant­
ed a hearing. 

On November 9, 1955, the three peti­
tioners, one of whom was the petitioner 
in the prior action, were taken into actu­
al p·hysical custody by the Immigration 
officials pursuant to 8 U.s.c:A. § 1282(b). 
Upon such showing on November 10, 
1955, this Court issued an order to show 
cause on petitioners' application for ha­
beas corpus, declaratory judgment and/­
or injunction. Notice of a request for 
temporary injunction was given the re­
spondent Immigration officials and the 
Master of the vessel. The order to show 
cause and request for temporary injunc­
tion were made returnable at 3 P. M. on 

I. This f<\Jbsection r ef ers to what is gen­
erally referred to as a D-1 permit. 

2. Section 1252 provides for a cumbersome 

November 11, 1955, and the hearings fol­
lowed. 

Respondent Immigration authorities 
urge the legality of petitioners' detention 
under 8 U.S.C.A. § 1282(b), which is as 
follows: 

"Pursuant to regulations prescrib­
ed by the Attorney General, any 
immigration officer may, in his dis­
cretion, if he determines that an ali­
en is not a bona fide crewman, or 
does not intend to depart on the 
vessel or aircraft which brought 
him, revoke the conditional permit 
to land which was granted such 
crewman under the provisions of 
subsection (a) (1) of this section,1 

take such crewman into custody, and 
r equire the master or commanding 
officer of the vessel or aircraft on 
which the crewman arrived to re­
ceive and detain him on board such 
vessel or aircraft, if practicable, _ 
and such crewman shall be deport­
ed from the United States at the 

_ expense of the transportation line 
which brought · him to the United 
States. Until such alien is so de- ~ 

ported, any expenses of his detention 
shall be borne by such transportation 
company. Nothing in this section 
shall be construed to require. the pro­
cedure prescribed in section 1252 of 
this title to cases fallir{g within the 
provisions of this subsection." 2 

While the initial question concerned 
only the legality of petitioners' detention, 
the vessel left this country on November 
12, 1955, and hence the ultimate question 
in this case as to the declaratory judg­
ment and/ or injunction is now before the 
Court and is admittedly far-reaching. 
The issue strikes at the discretionary 
power vested by Congress in the Immi­
gration officers and the Attorney Gener­
al's regulations prescribed. Title 8, U.S. 
C.A. § 1282(a) (1) and (2) provides : 

"(a) No alien crewman shall be 
permitted to land temporarily in the 

procedure relating to the apprehension 
and deportation of aliens (not alien crew­
men), their arrest, custody, and review 
of determination of status by the Court. 
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United States except as provided in depart on a vessel other than the one on 
this section and sections 1182(d) which he arrived. It will be noted that 
(3), (5) and 1283 of this title.3 If Congress, in both instances, imposed a 
an immigration officer finds upon ex- condition precedent to satisfy the Immi-
amination that an alien crewman is gration officer of the crewman's inten-
a nonimmigrant under paragraph tions. How, then, is this requirement to 
(15) (D) of section llOl(a) of this be satisfied? · 
title 4 and is otherwise admissible 
and has agreed to accept such per­
mit, he may, in his discretion, grant 
the crewman a conditional permit to 
land temporarily pursuant to regula­
tions prescribed by the Attorney 
General, subject to revocation in sub­
sequent proceedings as provided in 
subsection (b) of this section, and 
for a period of time, in any event, 
not to exceed-

" ( 1) the period of time (not ex­
ceeding twenty-nine days) during 
which the vessel or aircraft on which 
he arrived remains in port, if the 
immigration officer is satisfied that 
the crewman intends to depart on the 
vessel or aircraft on which he ar­
rived; or 

"(2) twenty-nine days, if the im­
migration officer is satisfied that the 
crewman intends to depart, within 
the period for which he is permitted 
to land, on a vessel or aircraft oth­
er than the one on which he arrived." 

The so-called conditional permits re­
ferred to in section 1282 are commonly 
classified as D- 1 and D- 2 permits; the 
former indicating that the crewman must 
depart on the vessel on which he arrived; 
the latter stating that the crewman may 

3. The quoted s ections of 1182 are not ap­
plicable. Section 1182(d) (3) makes 
provision for an alien a pplying for a 
nonimmigrant visa. Section 1182(d) (5) 
vests in the Attorney General certa in dis­
c retionary parole rights for emergent or 
public interest reasons. Section 1283 has 
reference to an alien crewman afflicted, 
or suspected of being afflicted, with fee­
ble-mindedness, insanity, epilepsy, tuber­
culosis, leprosy, or any dangerous con­
tagious disease. No such contention is 
made in this case. 

4. Section 1101 (a) (15) (D) is as follows: 
"The term 'immigrant' m enus every nlien 
except an alien who is ~ithin one of the 

137 F.Supp. - 25'ii 

The economic effects of this decision 
could completely demoralize commerce be­
tween this nation and foreign couJ!tries. 
To deprive Immigration officers of the 
discretionary powers vested by Congress 
would spell disaster to foreign vessels 
visiting our ports. When and how should 
a crewman be permitted to signify his 
intentions? To allow the seaman to wai t 
until immediately prior to the sailing of 
the vessel and then declare an intention 
to reship foreign on another vessel would 
result in foreign vessels ' being stripped 
of their crews and would delay departu re 
at great expense to the transpo_rtation 
company. Certainly this would be the­
case as to "key" employees. _ _In short, 
the vessel and its owners would be sub­
jected to unreasonable demands for the 
settlement of claims having little or no 
value which, in order to secure departure 
of the vessel, would have to be paid. to 
assure a full complement of men in foe 
crew. 

[1] This Court is fully aware of the 
fact that seamen are wards of"'"the court 
and entitled to protection as such. It is 
also recognized that Immigration offi­
cers are at times inclined to be arbitrary 
and unreasonable, thus leading to dis­
criminatory acts in isolated instances. 

following classes of nonirnmigrant 
aliens-

• • • • • 
" (D) an alien crewman ser ving in good 

faith as such in any ca pacity required 
for normal operation and service on 
board a vessel (other than a fi shing ves­
sel having its home port or an operating 
bas e in the United States) or aircraft, 
who in tends to land t emporarily and sole­
ly in pursuit of bis calling as a crewman 
and to depart from the United States 
with the vessel or aircraft on which he 
a.n+ved or some other vessel or air­
craft". 
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However, this is not a case apparently 
falling within this classification. The 
issue, simply stated, is this: 

"May an alien crewman, having 
previously been granted and J:iaving 
accepted a D-1 ·conditional permit, 
thereafter change his mind and elect 
not to depart on the vessel on which 
he arrived and, without satisfying 
the Immigration officer as to his abil­
ity to reship foreign on another ves­
sel within the 29 day period, demand 
the issuance of a D-2 conditional 
permit?" 

As to this issue the evidence presented 
is not in dispute. The three petitioners 
retained the same cou,nsel. None of 
them furnished any oral or written state­
ment indicating his ability to reship for­
eign on another vessel within the 29 day 
period. One petitioner, Fragidokis, tes­
tified that he held a letter from the As­
sistant Engineer of the Michalakis per­
mitting him to obtain employment on an­
other vessel owned by the same trans­
portation company. The letter was never 
exhibited to the Immigration officials, nor 
were itS contents mentioned by the pe­
titioner, although Fragidokis stated that 
his counsel knew of the letter. The let­
ter was not introduced in evidence. In 
short, there is no contention by any of 
the petitioners or their counsel that any 
oral or written statement was made in­
dicating their ability to reship 'foreign at 
any time. The sole contention urged is 
that any alien crewman has an absolute 
right to accept a ·D-1 permit and there­
after, at any time prior to the sailing of 
the vessel, the alien crewman may insist 
upon a change of status and obtain a D-
2 permit without indicating any evidence 
of his ability to reship foreign within 29 
days. If such is the law, there would be 
no need for the use of D-1 permits. 
They would, in effect, be meaningless. 

[2, 3] This case is one of a series of 
similar actions instituted by the same 
counsel representing different Greek 
seamen. To prevent this question from 
being moot, the Court elected to hold 
the petitioners in this country pending 

determination of the habeas corpus 
and declaratory judgment proceedings. 
Since the vessel has left the country, it 
is likely that the issues involving habeas 
corpus and injunction have become moot 
but the Court will discuss the same to~ 
gether with the declaratory judgment 
proceeding. That petitioners are entitled 
to have their status determined in a de­
claratory judgment action, even though 
they may have left the country, is appar ­
ently settled in this Circuit in Kokoris 
v. Johnson, 4 Cir., 195 F .2d 518. 

[ 4] Counsel for petitioners asked 
leave to traverse the return of the vessel's 
Master and the answer of the Immigra­
tion officials, which leave was granted. 
The traverse has not been filed but, over­
looking the formalities required in plead­
ing, the Court will treat the case as 
though a general traverse has been filed. 

[5- 8] The main contention asserted 
by counsel for petitioners is that para­
graph 1 of the "Reservations of the Unit­
ed States" to the 1929 "International 
Convention for the Safety of Life at 
Sea'', 50 Stat. pt. 2, 1306 ( 1937), confers 
on alien crewman a substantive right to 
land in the United States free ~f re­
straint, and permits such crewmen to 
reship on any vessel. This contention is 
without merit. The reservation to a 
treaty or convention confers no substan­
tive rights; it merely serves as a limi­
tation to the provisions agreed upon in 
the treaty or convention. It is only nec­
essary to examine the provisions of the 
convention to ascertain that no such sub­
stantive rights were conferred. Even if 
inconsistent with an Act of Congress, the 
latest in date controls. Lakos v. Saliaris, 
4 Cir., 116 F.2d 440, 444; Horner v. 
United States, 143 U.S. 570, 578, 12 S. 
Ct. 522, 36 L.Ed. 266; Rainey v. United 
States, 232 U.S. 310, 316, 34 S.Ct. 429, 
58 L.Ed. 617; State of Arizona ex rel. 
Arizona State Board of Public Welfare 
v. Hobby, 94 U.S.App.D.C. 170, 221 F.2d 
498, 500. If Congress enacts legislation 
in contravention of the express provi­
sions of an earlier treaty, it is the duty 
of the Court to uphold such legislation 
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if it is sufficiently clear and explicit and 
within the exercise of its constitutional 
power. Rijo v. United States, 194 U.S. 
315, 24 S.Ct. 727, 48 L .Ed. 994. As the 
Immigration and Nationality Act was en­
acted by Congress in 1952 and regula­
tions were issued pursuant thereto, it 
follows that the 1929 Convention would 
not control the present action but, as 
previously indicated, there does not ap­
pear to be any conflict or any provision of 
that Convention that would afford peti­
tioners any substantive right. 

[9-11] Counsel for petitioners insist 
that the Act of 1952 is unconstitutional. 
They cite no authority to support this le­
gal theory and, in the opinion of this 
Court, the contention is again without 
merit. The Immigration and Nationality 
Act of 1952 has been construed by many 
courts in the last three years . At no 
time has there been any suggestion that 
the Act is unconstitutional. While the 
constitutionality of the Act of 1952 does 
not appear to have been expressly passed 
upon, the particular sections involved in 
this case are similar to the Act of 1917, 
39 Stat. 874, the constitutionality of 
which latter Act has been upheld on nu­
merous occasions. The power of the 
United States to exclu e aliens from en­
tering the country- is a fundamental ele­
ment of s~vereignty, emanating not only 
from legislative power but also from the 
inherent power of th

0

e executive to co.ntrol 
the foreign affairs of the nation. Any 
alien who seeks admission to this country 
may not do so under any claim o right 
as the privilege of admission is granted 
only upon such terms and conditions as 
may be prescribed b Congress. United 
States ex rel. Knauff v. Shaughnessy, 
338 U.S. 537, 70 S.Ct. 309, 94 L.Ed. 
317; Kwong Hai Chew v. Colding, 344 
U.S. 590, 73 S.Ct. 472, 97 L.Ed. 576 ; 
Shaughnessy v. United States ex rel. 
Mezei, 345 U.S. 206, 73 S.Ct. 625, 97 L. 
Ed. 956. The consti t utionality of the 
prior Act relating to the control of the 
admission or detention on board vessels 
of seamen arriving in the United States 
has been upheld in Oceanic Steam Navi­
gation Co. v. Stranahan, 214 U.S. 320, 29 

S.Ct. 671, 53 L .Ed. 1013; The City of 
Athens, D.C., 73 F.Supp. 362; United 
States v. Arnold Bernstein S. S. Lines,_ 
D.C., 44 F.Supp. 19. It is perfectly ap­
parent that the particular portions of the 
Immigration and Nationality Act of 1952 
which are pertinent to this case in no 
sense violate the constitutional powers of 
Congress. 

Sec. 252(a) of the Immigration and 
Nati onality Act, 8 U.S.C.A. § 1282(a), 
expressly places the r esponsibility upon 
the Immigration officer to determine 
whether an alien crewman occupies a 
bona fide status, ready, able and willing 
to reship. Upon proper inquiry the Im­
migration officer "may, in his discretion" 
grant a D-1 or D- 2 landing permit. If 
granted a D- 1 permit, the alien crewman 
may apply for a change in status to ob­
tain a D- 2 permit under Sec. 252.41, Title 
8, Code of F eder11l Regulations, U.S.Code, 
Congressional and Administrative News 
83rd Congress, 1st Session, 1953, Vol. 2: 
p. 2596, as follows: 

"If the immigration officer to 
whom an alien crewman applies for 
change of his landing is satisfied that 
t he alien will depart as a member of 
the crew of a vessel or aircraft other 
than the one on which he arrived 
he may, in his discretion, grant th; 
alien crewman's request and permit 
him to r emain in the United States 
for such period as the immigration 
officer shall determine, not to exceed 
twenty-nine days from the date of 
the crewman's arrival in the United 
States. In such case the immigra­
tion officer shall prepare a new set of 
Forms I- 95 and shall note thereon 
landing under clause (a) (2) of sec­
tion 252 of the Immigration and Na­
tionality Act (8 U.S.C.A. § 1282) 
and the date to which the crewman 
has been granted permission to land. 
The new Form I- 95A shall be given 
to the crewman and the Form I- 95A 
previously issued to him shall be sur­
rendered. - As amended Sept. 30, 
1953, 18 F.R. 6235." 

[12] The wording of the Act and the 
quoted regulation thereunder is plain and 
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unambiguous. Congress vested certain 
discretionary powers in the immigration 
officials, one of which was to require some 
showing of the alien crewman's intention 
and ability to reship foreign on another 
vessel within the required time of twen­
ty-nine days. While it is true that such 
discretion may be abused in some in­
stances, in the absence of a clear show­
ing of such abuse it is not the function 
of the Court to substitute its judgment 
for that of the Immigration official. The 

sidering these two cases, as well as Ru­
binstein v. Brownell, 92 U.S.App.D.C. 
328, 206 F.2d 449, affirmed per curiam by 
an equally divided court in 346 U.S. 929, 
74 S.Ct. 319, 98 L.Ed. 421, it appears 
that the law now existing does not re­
quire an actual detention but the validi­
ty of the deportation order may be de­
termined by declaratory judgment under 
the same principles as would be applica­
ble in habeas corpus proceedings if the 
petitioner had been taken into custody. 

Navemar, D.C., 41 F.Supp. 846; United [14- 16] In the instant case it can 
States ex rel. Arkin v. Reimer, D.C., 22 hardly be urged that the action of an 
F.Supp. 771; British Empire Steam Immigration official in refusing to grant 
Navigation Co. v. Elting, 2 Cir., 74 F. a change in status ·from D-1 to D-2 is 
2d 204, certiorari d e~ied 295 U.S. 736, "final" within the meaning of Pedreiro 
55 S.Ct. 648, 79 L.Ed. 1684; United and Heikkila . The right exists to peti­
States v. National Surety Co., D.C., 20 tioners to r enew their requests at any 
F.2d 972. In United States ex rel. D'Is- time prior to the sailing of the vessel 
tria v. Day, 2 Cir., 20 F.2d 302, Judge upon satisfying the Immigration official 
Learned Hand stated that an alien crew- of their ability to depart on another ves­
man is only entitled to a summary, but sel. In the absence of clear abuse of dis­
fair, examination by the Immigration of- cretion there certainly does not appear 
ficer in determining whether the seaman to be any right of judicial review in 
seeks to enter the country solely in pur- such a case. Additionally, such an abuse 
suit of his calling or whether he intends must be affirmatively stated in. the plead­
to ,abandon same, arid that· the burden ings based upon factual averments rath­
rests upon the seaman t o establish these er than upon mere conclusions of law t o­
facts to the satisfaction of the officer. gether with vague or ambiguous state-
To hold otherwise would literally flood ments. 
our ports with alien crewmen desiring t o 
avail themselves of extended shore leave [17] The petition alleges that the 
and with no reasonable opportunities to seamen's books and other · personal ef­
reship foreign on another vessel. fects were detained on board the vessel. 

[13] The recent case of Shaughnessy 
v. Pedreiro, 349 U.S. 48, 7_5 S.Ct. 591, 99 
L.Ed. 868, decided April 25, 1955, casts 
some doubt as to the extent of judicial 
review permitted by Sec. 10 of the Ad­
ministrative Procedure Act, 5 U .S.C.A. 
§ 1009. Undoubtedly this case is au­
thority for permitting judicial review of 
deportation orders in an action for de­
claratory judgment, whereas Heikkila v. 
Barber, 345 U.S. 229, 73 S.Ct. 603, 97 
L .Ed. 972, held that deportation orders 
were not the subject of judicial review 
under the Administrative Procedure Act 
and that habeas corpus was t he only 
remedy available. Heikkila was decided 
under the Immigration Act of 1917, while 
Pedreiro involved the Act of 1952. Con-

As a matter of fact, ·the seamen's books 
were deposited with the Court at the 
same time the petition was filed. F ur­
ther ·reference to the existing factual sit­
uation will reveal that this allegation is 
not supported. In paragraph 8 of the pe­
tition it is asserted that · respondents 
sought to "terrorize and conspire" 
against petitioners to the end that they 
were arrested. Such an· allegation is 
without foundation in fact as will be re­
vealed by the evidence. 

[18] It becomes essential to summa­
rize the factual situation as it is improb­
able that the entire transcript will ever 
be reviewed in detail. Irrelevant testi­
mony exists throughout a hearing mark­
ed with bitterness between counsel occa-
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sioned by counsel for petitioners join- pita! under close observation". The con­
ing as a party respondent the Regional tents of this report were communicated 
Counsel for the Immigration and Nat- to Immigration Inspector Douglas on or 
uralization Service, one Gilbert Zimmer- about November 6, 1955, and arrange­
man . . In the answer to the petition the ments were made immediately with coun-
respondent Immigration authorities sel for the shipow-ners to care for the hos-
make the charge that: pitalization of Savelis. For reasons here­

"Attorney Jacob L. Morewitz will­
fully and maliciously obstructed the 
performance of duty of officers of 
the Immigration and Naturalization 
Service in this cause, and acted as 
an agent herein of the petitioners, 
seeking to frustrate and impede the 
lawful execution of the Jaws of the 
United States". 

The Court declined a motion to strike 
this averment from the answer, but 
granted the motion of Mr. Morewitz to 
be dropped as a party to the proceeding 
in view of the fact that no affirmative 
relief was sought against Mr. Morewitz. 
It is regrettable that the Court does not 
feel justified in striking the rather unus­
ual averments in the answer, ·but the 
contention of Mr. Morewitz that Immi­
gration officials abused their discretion 
in handling petitioners' requests for hos­
pitalization requires a finding by the 
Court that such discretion was not abus­
ed in this case by reason of the insistence 
of Attorney Morewitz to the effect that 
petitioners would not be sent to the hos­
pital for examination and treatment un­
til it suited the convenience of Mr. More­
witz. 

As heretofore indicated, the peti­
tioner, Savelis, instituted a proceeding in 
habeas corpus, declaratory judgment 
and/or injunction in this Court on No­
vember 1, 1955, at a time when he was 
not actually being detained. At the same 
time Savelis commenced an admiralty ac­
tion in this Court, and a proceeding by 
way of attachment in the state court at 
Newport News, both seeking the same re­
lief. · It appears that Savelis was 
examined by Dr. E. W. Buckingham on 
October 22, 1955, and re-examined on 
November 5, 1955, on which latter date 
the physician prepared a written report 
as to his condition. In essence, this re­
port recommends "a few days in the hos-

inafter noted Savelis did not enter the 
hospital until November 10, 1955, and 
then under an order of this Court. 

· The petitioners, Fragidokis and Theo­
fanou, were examined by Dr. Bucking­
ham on November 8, 1955, and the physi­
cian recommended hospitalization "if 
only for a short period of time". The 
physician makes the rather remarkable 
statement concerning the entire crew of 
the vessel involved in the collision (al­
though he examined only the three peti­
tioners) that "they will aU show the same 
definite nervous and shock phenomena". 
.Dr. Buckingham was not called as a wit­
ness in the case. Following the Court's 
order of November 10 sending the three 
petitioners to the United States Public 
Health Service Hospital, Fragidokis and 
Theofanou were ready for release on No­
vember 14 but remained in the hospital 
until November 16, at which time they 
were presented in court. The Medical 
Officer testified that he could detect 
nothing wrong with these petitioners 
and it is apparent that there js a sharp 
conflict in findings as related ·to the re­
port of Dr. Buckingham. As to Save1is, 
he was retained at the hospital to com­
plete certain tests and was discharged 
on November 18. No report from the 
hospital has thus far been presented on 
Savel is. 

. On November 8, 1955, petitioners, ac­
companied by their attorney, applied t o 
Inspector Douglas for a change in status 
from D-1 to D-2 . . No written or oral evi­
dence was presented indicating that they, 
or either of them, had any position offer­
ed them, or any immediate prospects of 
their obtaining any position, on any ves­
sel · (other than the Michalakis) and that 
they felt in need· of hospitalization. The 
requests for chang~ in landing permits 
were refused without prejudice to "their 
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right to r eapply while the vessel was still 
in port. 

[19, 20] The need for hospitalization 
does not call for a change of status from 
D- 1 to D-2. The authorit;y is granted to 
the Attorney General (in turn delegat­
ed to Immigration) to permit, in his dis­
cretion, any alien to be paroled into the 
United States for "emergent reasons". 8 
U.S.C.A. § 1284(a) (2); 8 U.S.C.A. § 
1182(d) (5). It is the opinion of this 
Court that, upon production of a certifi­
cate from a reputable physician indicat­
ing need for medical treatment and/or 
hospitalization predicated upon an actual 
examination of the seaman, the Immigra­
tion authorities, in the proper exercise 
of discretion, should give due weight to 
the opinion of the physician in such cas­
es and, under ordinary circumstances, 
should grant the parole to the end th at 
immediate medical care may be afforded 
in the interest of justice. Unfor­
tunately, in this particular case, counsel 
for petitioners stated in rather emphatic 
language that the petitioners would not 
be permitted to go to the hospital until 
he, the · attorney, sanctioned such a move. 
Repeated efforts on the part of Immigra­
tion to ascertain when petitioners would 
be permitted to go to the hospital brought 
forth the a ttorney's answer, "It is none 
of your d--- business". 

[21] Faced with this dilemma, what 
could Immigration do? The petitioners 
could not be arrested under such circum­
stances while holding D-1 landing per­
mits. They could hardly have been forci­
bly taken to the hospital. If, in fact, 
they were in need of h ospitalization, the 
need was then existing and not at such 
time in the future as might satisfy the 
whim of their counsel. If their presence 
was required for the purpose of signing 
legal papers, counsel could have readily 
designated the time when petitioners 
could have been made available. The in­
terest of the shipowner must likewise be 
considered. Without knowledge as to 
whether petitioners will return to the 
vessel by r eason of possible need for hos­
pitalization, the Master would never 

know when to secure replacements. The 
petitioners, having stated that they did 
not intend to return to the vessel and 
through their counsel having refused to 
submit to hospitalization, subjected 
themselves to legal revocation of the D-1 
landing permit under the provisions of 8 
U.S.C.A. § 1282(b). On November 9, 
1955, petitioners were requested to ap­
pear at the Immigration office, together 
with an interpreter. They were individ­
ually asked (1) wheth er they intended to 
depart from this country on the Michala­
kis, to which they replied in the negative, 
and (2) whether they intended to enter 
the hospital for treatment, to which they 
replied that they wouid do so upon r eceiv­
ing instructions from their attorney. In 
fact the petitioner, Savelis said, "With­
out my lawyer I won 't go anywhere". 

Acting upon instructions of the Super­
visory Immigration Officer and the Re­
gional Counsel (to whom the Deputy Re­
gional Commissioner had delegated au­
thority to act) In spector Douglas revok­
ed the D- 1 landing permits, took peti­
tioners into custody, and ordered them 
detained and deported on the Michalakis. 
The issuance of the order to show cause 
on the petition for a writ of habeas cor­
pus followed. 

[22] The duty of the shipowner to 
provide hospitalization when necessary is 
fully recognized, but there is similarly a 
corresponding duty on the seaman to 
make himself available for such hospital­
ization within a reasonable time. The 
advice of his attorney affords no excuse 
to the application of this rule where 
treatment is tendered and there appears 
no valid reason why the seaman should 
not submit to hospitalization. 79 C.J.S., 
Seamen, § 181 (b), pp. 646, 647. 

[23] Under t he factual situation pre­
sented herein the revocation of the D-1 
landing permits and the subsequent de­
tention on board the vessel for the pur­
pose of deportation constituted a valid ex­
ercise of discretion on the part of Inspec­
tor Douglas pursuant to 8 U.S.C.A. § 
1282( b ) . While the vessel has now left 
the country and the legality of the deten-
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tion has become moot by reason of the or- Rules, 28 U.S.C.A., 
der of this Court transferring petition- as follows: 

which reads in part 

ers to the United States Public Health 
Service Hospital, the writ of habeas cor­
pus would be discharged if the vessel was 
still in port a11d petitioners were being 
detained thereon under orders to deport. 

[24] There remains for consideration 
the matter of the disposition of these pe­
titioners. In relying upon the advice of 
counsel they would ordinarily be bound 
by their acts. The Court is, however, in­
clined to the belief that as individuals 
they were ignorant of their rights. It is 
the opinion of this Court that they should 
be granted the right of voluntary depar­
ture to the same force llnd effect as 
though they had been injured in this port 
and thereafter hospitalized for a period 
beyond the time fixed for the departure 
of the vessel on which they arrived in 
this country. Whether the Court has the 
right to grant them a reasonable time to 
secure employment on another vessel 
shipping foreign is extremely doubtful, 
but the Court requests the Immigration 
authorities -to consider same in light of 
the views expressed herein. Since their 
r elease from the hospital the petitioners 
have been paroled in custody of their 
counsel. They must now be surrendered 
to Immigration for such further proceed­
ings as may be required. 

The writ of habeas corpus is discharg­
€d as moot. The relief prayed for in t he 
petition for declaratory judgment is de­
nied. The temporary restraining order 
is dissolved. Counsel for res.pondents 
will prepare and present an order in ac­
cordance with this opinion, which is 
adopted by the Court as its findings of 
facts and conclusions of law. 

Supplemental Opinion 

Following the entry of the Court's final 
order on November 28, 1955, counsel for 
petitioners filed a motion to correct the 
order and enter the same nunc pro tune. 
This motion was filed on December 3, 
1955, and is made a part of the record. 

The attention of the Court was never 
directed to Rule 49 of the Supreme Court 

"l. Pending review of a decision 
refusing a writ of habeas corpus, or 
refusing a rule to show cause why 
the writ should not be granted, the 
custody of the prisoner shall not be 
disturbed, except by order of the 
court wherein the case is then pend­
ing, or of a judge or justice there­
of, upon a showing that custodial 
considerations require his removal. 
In such cases, the order of the court 
or judge or justice will make appro­
priate provision for substitution so 
that the case will not become moot. 

"2. P ending review of a deci­
sion discharging a writ of habeas 
corpus after it has been issued, or 
discharging a rule to show cause 
why such a writ should not be grant­
ed, the prisoner may be remanded to 
the custody from which he was tak­
en by the writ, or detained in other 
appropriate custody, or enlarged up­
on recognizance with surety, as to 
the court in which the case is pend­
ing, or to a judge or justice there­
of, may appear fitting in the circum~ 
stances of the particular case." 

The petition for writ of habeas corpus, 
application for declaratory _judgment 
and/or injunction, was fil ed in this Court 
on November 10, 1955. On the same date 
the Court entered an order directing that 
the petitioners be transferred by the re­
spondent, E. Vlachos, Master of the 
Greek S. S. Michalakis, to the United 
States Public H ealth Service Hospital at 
Norfolk, Virginia, irrespective of any or­
ders previously issued by the Immigra­
tion officials. It will be noted that, prior 
to the entry of the Court's order, the pe­
titioners were being held in custody on 
board said vessel under orders from the 
Immigration authorities to detain and de­
port. It would appear that it would have 
then been proper for the Pourt to enter 
an order in accordance with Rule 49, 
subd. 1, making appropriate provisions 
for substitution so that the case would 
not become moot. 
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[25) Both counsel for the petitioners, 
counsel for the Master of the vessel, and 
counsel for the Immigration authorities 
are desirous of preventing the issue of 
habeas corpus from becoming moot if 
such is now possible under the circum­
stances. While the petitioners were in 
the United States Public Health Service 
Hospital, the vessel sailed. Since the 
Master of the vessel could no longer be 
considered the custodian of the petition­
ers, it would have been appropriate to en­
ter an order providing for the substitu­
tion of the Immigration officials as par­
ties respondent having actual custody of 
the petitioners during their stay at t he 
United States Public Health Service Hos­
pital, and thereafter untjl they shipped 
foreign on another vessel. · 

For these reasons an order is this day 
being entered, nunc pro tune as of No­
vember 10, 1955, making appropriate pro­
vision for the substitution of the re­
spondent Immi gration officials having 
custody of said petitioners in order that, 
if possible, the issue of habeas corpus will 
norbecome moot. 

'--- ~ 

[26] Counsel for petitioners have 
likewise filed a motion requesting the 
Court to contract the transcript of the 
testimony now being transcribed by the 
official court reporter to eliminate every­
thing in the transcript except the actual 
testimony of the witnesses, the rulings of 
the Cour t relating thereto and such mo­
tions as may have been entertained and 
acted upon by this Court. It took approx­
imately nineteen hours to hear the testi­
mony and argument of counsel in this 
case. As significantly pointed out in the 
opinion of the Court, much of the testi­
mony is entirely irrelevant and the ar­
gument of counsel went beyond reason­
able limitations. To impose the duty up­
on the Court to contract the transcript 
of testimony would probably r equire as 
much time as it would to hear the entire 
case, this due to the fact that there is 
much bitterness between counsel and it 
is generally conceded that agreement is 
impossible. Furthermore, the matter 
seems to be covered by Rule 9, subd. 2, 
of the Revised Rules of the United States 

Court of Appeals for the Fourth Circuit, 
the pertinent portion of which is as fol­
lows: 

"If a transcript of the testimony is 
on file the clerk shall transmit that 
also; otherwise the appellant shall 
file with the clerk for transmission 
such transcript of the t estimony as 
he deems necessary for his appeal 
subject to the right of an appellee 
either to file additional portions or 
to procure an order from the district 
court requiring the appellan t to do 
so." 

Counsel for petitioners have not yet 
filed the notice of appeal and have made 
no attempt to designate what part of the 
transcript of the testimony should be 
prepared for submission to the Circuit 
Court of Appeals. At an informal con­
ference on December 12, 1955, the Rule of 
the Circuit Court of Appeals was direct­
ed to the attention of counsel and counsel 
indicated that this procedure would be 
followed. For the reasons stated the re­
quest of petitioners to require the Court 
to contract the transcript of t estimony is 
denied. 

[27] P etitioners have also requested 
the Court to permit the transcript of tes­
timony as prepared by the official court 
r eporter to be transcribed withou t the 
necessity of payment by petitioners or 
their counsel. No affidavit in forma 
pauperis in accordance with 28 U.S.C.A. 
§ 1915, has been filed. There has been no 
showing to the Court that the petitioners 
are in fact paupers. There has been no 
showing to the Court of the necessity of 
any evidence being transcribed for sub­
mission to the Circuit Court of Appeals. 
It is this Court's opinion that the mat­
ters involved are those of law and that 
the facts have been clearly stated in the 
Court's opinion. In the case of Adamow­
ski v. Bard, 3 Cir., 193 F.2d 578, certio­
rari denied 343 U.S. 906, 72 S.Ct. 634, 96 
L.Ed. 1324, it was held that the provi­
sions with r espect to seamen's suits being 
prosecuted withou t the prepayment of 
fees and costs did not apply to "tran­
script fees". Counsel for petitioners urge 
that Rule 54, subd. 2, of the Supreme 
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Court Rules is applicable, but it will be 1. Sales €=>441(3) 
noted that this rule is entirely foreign to In action against buyer by assignee 
the issue involved. Petitioners' request in interest of seller's rights under sale 
to have the costs of the transcript paid by of four plastic tanks to recover alleged 
the United States or anyone other than unpaid balance of purchase price, where­
the petitioners is denied. in buyer counterclaimed against assignee 

PLASTIC PRODUCTS CORPORATION, 
a Corporation, Plaintiff, 

' v. 
FILTROL CORPORATION, a Corpora­

tion, Defendant. 

Murdock Tank & l\'Ianufacturing Com· 
pany, a Corporation, Additional 

Defendant. 
Civ. No. 3504. 

. United States District Court 
~- D. Oklahoma. - ~ 

Dec. 27, 1955. 

Action against buyer by assignee 
in interest of seller's rights under sale 
of four plastic tanks to recover alleged 
unpaid balance of purchase price, where­
in buyer counterclaimed against assignee 
and cross-claimed against seller for 
breach of express and implied warran­
ties of sale. The District Court, Wal­
lace, J., held, inter alia, that evidence 
established that failure of tanks was due 
to faulty design and manufacture rath­
er than careless erection, that preponder­
ance of evidence contravened theory that 
seller and buyer were joint adventurers 
in experimental operation, under which 
theory seller contended that buyer could 
not be heard to assert that warranty of 
fitness accompanied sale, and that evi­
dence established that seller had breach­
ed both expressed and implied warran­
ties of sale. 

Judgment rendered for buyer 
against seller on cross-claim. 

137 F.Supp.-26 

and · cross-claimed against seller for 
breach of express and implied warranties 
of sale, evidence established that failure 
of tanks was due to faulty design and 
manufacture rather than careless erec­
tion. 

2. Principal and Agent €=>159 (1) 

Where seller of four plastic tanks 
furnished construction specialists to in­
sure competent installation and erection 
of tanks for buyer was done under di­
rect supervision of such· specialists, if 
any of failures of tanks were traceable 
to negligent installation, negligence 
would be imputable to seller through 
channel of its agents, and assignee of 
seller's rights would stand in no posi­
tion to successfully insist on purchase 
price payment for products unusable be­
cause of such careless erectings . 

3. Joint Adventures ~1.15 
In ::i.ction against buyer by assignee 

in interest of seller's rights under sale of 
four Plastic tanks to recover alleged un­
paid balance of purchase price, wherein 
buyer counterclaimed against assignee 
and cross-claimed against seller for 
breach of express and implied warranties 
of sale, preponderance of evidence con­
travened theory that seller and buyer 
were joint adventurers in experimental 
operation, under which theory seller con­
tended that buyer could not be heard to 
assert that warranty of fitness accompa­
nied sale. 

4. Sales e=>441(3) 
In action against buyer by assignee 

in interest of seller's rights under sale 
of four plastic tanks to recover alleged 
unpaid balance of purchase price, where­
in buyer counterclaimed against as­
signee and cross-claimed against. seller 
for breach of express and implied war­
ranties of sale, evidence established that 
seller breached both express and implied 
warranties of sale. 
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Statement of the Case. 

VALENTINE, POLICE COMMISSIONER OF NEW 
YORK CITY, ET AL. v. UNITED STATES EX REL. 
B. COLES NEIDECKER.* 

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 

No. 6. Argued October 12, 13, 1936.-Decided November 9, 1936. 

1. The Executive bas no power to extradite fugitive criminals save 
such as is conferred by treaty or by Act of Congress. P. 7. 

2. The Act of Congress defining the procedure in extradition cases 
confers no power on the Executive to surrender · any person to 
a foreign government where no extradition treaty or convention 
provides for such surrender. P. 9. 

3. By Article I of the extradition treaty (1909) with France, the 
two governments mutually agree to deliver up "persons" charged 
with any of the specified offenses. Article V declares that neither 
party "shall be bound" to deliver up its own citizens under the 
stipulations of the convention. Held: 

(1) That citirens of the respective parties are thus excepted 
from the agreemel!t to deliver. P. 10. 

(2) No grant to our Executive of discretionary power to sur­
render citizens of the United States can be implied from anything 
in the t reaty. Id. 

(3) History and practice negative the existence of such implied 
discretionary power. P. 13. ~ 

81 F. (2d) 32, affirmed. · 

CERTIORARI, 298 U. S. 647, to review judgments which 
reversed judgments of the District Court dismissing writs 
of habeas corpus sued out by the respondents and remand­

- ing them to the custody in which they were held under 
preliminary .warrants of extradition. 

*Together with No. 7, Valentine, Police Commissioner, et 01. v. 
U. S. ex rel. George W. Neidecker; and No. 8, Valentine, Police 
Commissioner, et al. v. U. -s. ex rel. Aubrey Neidecker. On writs of 
certiorari to the Circuit Court of Appeals for the Second Circuit. 

- .-
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Mr. Porter R. Chandler for petitioners. 

Mr. Frederic R. Coudert, Jr. , with whon;. Messrs. 
Frederic R. Coudert and Mahlon B .-Doing were on the 
brief, for respondents. 

MR. CHIEF JUSTICE HUGHES delivered the op1mon of 
the Court. 

Respondents sued out writs of haheas corpus to prevent 
their extradition to France under the Treaty of 1909. 37 
Stat. 1526. They are native-born citizens of the United 
States and are charged with the commission of crimes in 
France which are among the extraditable offenses speci­
fied· in the treaty. Having fled to the United States, 
they were arrested in New York City, on the request of 
the French authorities, under _a preliminary warrant is­
sued by a United States Commissioner and were held for 
extradition proceedings. By the writs of habeas corpus 
the jurisdiction of the Commissioner was challenged upon 
the ground that because the treaty excepted citizens of 
the United States, the President had no constit~tional 
authority to surrender the respondents to the French Re­
public. 

The controlling provisions of the treaty are as follows: 
"Article I. The Government of the United States and 

the Government of France mutually agree to deliver up 
persons who, having been charged with or convicted of 
any of the crimes or offences specified in the following 
article,_ committed within the jurisdiction of one of the 
contracting Parti_es, shall seek an asylum or be found 
within the territories of the other: Provided That this 
shall only be done upon such evidence of criminality as, 
according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his or her 
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apprehension and commitment for trial if the crime or 
offence had been there committed. 

"Article V. Neither of the contracting Parties shall be 
bound to deliver up its own citizens or subjects under 
the stipulations of this convention." 

The Circuit Court of Appeals, reversing the orders of 
the District Judge, sustained the cont_ention of the re­
pondents and directed their discharge. 81 F. (2d) 32. 
This Court granted certiorari. 

First . The question is not one of policy, but of legal 
authoritl. The United States has favored the extradi­
tion of nationals of the asylum state and has sought-,.. 
frequently without success-to negotiate treaties of ex­
tradition including them.1 Several of our treaties have 
made no exception of nationals.2 This is true of the 
treaties with Great Britain from the beginning, of the 
treaty with France of 1843, and of that with Italy of 1868. 
Charlton v. Kelly, 229 U. S. 447, 467. Where treaties 
have provided for the extradition of persons without ex­
ception, the United States has always construed its obli­
gation as embracing its citizens. Id., p. 468. In the 
opinion in Charlton v. Kelly we alluded to the fact that 
it had "come to be th'e practice with a preponderant num­
ber of nations to refuse to deliver its citizens" and it was . 
obser:red that this exception was of modern origin. The 

'Moore, Int. Law Dig., vol. IV, § 594; Moore on Extradition, vol. 
I, pp. 159-162. 

2 Great Britain, 1794, Art. XXVII, 1 Malloy, Treaties, p . 605; 1842, 
Art. X, id., p ." 655; 1889, id., p. 740; 1931, 47 Stat. 2122; France, 
1843, 1 Malloy, p. 526; Italy, 1868, Id., p. 966. See, also, Switzer­
land, 1850, Art. XIII, 2 Malloy, p . 1767; Venezuela, 1860, Art. 
XXVII, 2 Malloy, p. 1854; Dominican Republic, 1867, Art. XXVII, 
1 Malloy, p. 413; Nicaragua, 1870, 2 Malloy, p. 1287; Orange Free 
State, 1871, Article VIII, 2 Malloy, p. 1312; Ecuador, 1872, 1 Malloy, _ 
p. 436. 

'i .. 
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beginning of the exemption was traced to the practic~ 
between France and the Low Countries in the eighteenth 
century. And we found that owing "to the existence in 
the municipal law of many nations of provisions prohibit­
ing the extradition of citizens, the United States has in 
several of its extradition treaties clauses exempting citi­
zens from their obligation." Accordingly we divided the 
treaties in force into two classes, "those which expressly 
exempt citizens and those which do not." Id., pp. 466, 
467. 
· The effect of the exception of citizens in. the treaty with 
France of 1909-now under consideration-must be de­
termined in the light of the principles which inhere in 
our constitutional system. The desirability-frequently 
asserted by the representatives of our Government and 
demonstrated by their arguments and the discussions of 
jurists-of providing for the extradition of nationals of 
the asylum state is not a substitute for constitutional 
authority. The surrender of its citizens by the Govern- -
ment of the United States must find its sanction in our 
law. 

It cannot be douQted that the power to provide· for 
extraditiGn is a national power; it pertains to the national 
government and not to the States. United States v. 
Rausch-er, 119 U. S. 407, 412-414. But, albeit.a national 
power, it is not confided to the Executive in the absence 
of treaty or legislative provision. At the very beginning, 
Mr. Jefferson, as Secretary of State, advised the Presi­
dent: "'rhe laws of the United States, like those of 
England, receive every fugitive, and no authority has 
been given to their Executives to deliver them up." s As 
stated. by John Bassett Moore in his treatise on Extradi- _ 
tion-summarizing the precedents-"the general opinion 

• Quoted in Moore on Extradition, vol. I, pp. 22, 23; Moore, Int. 
Law Dig., vol. IV, p. 246. 
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has been, and practice has been in accordance with -it, 
that in the absence of a conventional or legislative pro­
vision, there is no authority vested in any department of 
the government to seize a fugitive criminal and surrender 
him to a foreign power."• Counsel for the petitioners do 
not challenge the soundness of this general opinion -and 
practice. It rests upon the fundamental consideration 
that the Constitution creates no executive prerogative 
to dispose of the liberty of the individual. Proceedings 
against him must be authorized by law. There is no 
executive discretion to surrender him to a foreign govern­
inent,, unless that discretion is granted by law. It neces­
sarily follows that as the legal authority -does not exist 
save as it is given by act of Congress or by the terms of 
a treaty, it is not enough that statute or treaty does not 
deny the power to surrender. It must be found that 
statute or treaty confers the power. 

Second. Whatever may be the power of the Congress 
to provide for extradition independent of treaty, that 
power has not been exercised save in relation to a foreign 
country or territory "occupied by or under the control of 
the United States." Act of June 6, 1900, c. 793, 31 ~tat, 
656. 18 U. S. C. 652. See Neely v. Henkel, 180 -0. S. 
109, 122. Aside from that limited provision, the Act of 
Congress relating to extradition simply defines the pro­
cedure to carry out an existing extradition ~ treaty or 
~w~oo! -

The provision is that-"Whenever there U; a treaty or 
convention for extradition between the Government of 
the United States and any foreign government"-a pro­
ceeding may be instituted to procure the surrender of a 
person charged with the commission of a crime specified 
in the treaty or convention. Upon the apprehension of ' 

'Moore on Ell.'tradition, vol. I, p. 21. 
•Moore on Extradition, vol. I, p. 50. 
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the accused, he is entitled to a hearing and, upon evidence 
deemed to be sufficient to sustain the charge "under the 
provisions of the proper treaty or convention," the charge 
with the evidence is to be certified to the Secretary of 
State to the end that a warrant may issue upon the requi­
sition of the proper authorities of such foreign govern­
ment, "for the surrender of such person, according to the 
stipulations of the treaty or convention." R. S. 5270; 
18 U. S. C. 651. 

It is manifest that the Act does not attempt to confer 
power upon the Executive to surrender any person, much 
less a cit~zen of the United States, to a foreign govern­
ment where an extradition treaty or convention does not 
provide for such surrender. The question, then, is the 
narrow one whether the power to surrender the respond­
ents in this instance is conferred by the treaty itself. 

Third.-It is a familiar rule that the obligations of 
treaties should be liberally construed so as to give effect 
to the apparent intention of the parties. - Tucker v. Alex­

'---~ . androfj, 183 U. S. 424, 437; Jordan v. Tashiro, 278 U. S. 
123, 127; Factor v. Laubenheirner, 290 U . S. 276, 293, 294. 
But, in this instance, there is no question for constructicin 

/ so far as the obligations of the treaty are concerned. The 
treaty is explicit in the denial of any obligation to _sur­
render citizens of the asylum state-"Neither_ of the 
contracting Partie.s shall be bound to deliver- up its 

own citizens." / 
, Does the treaty, while denying an obligation in such 

case, contai~ a grant of power to surrender a citizen of the 
United States in the discretion of the Executive? The 
Constitution declares a treaty to be the law of the land. 
It is consequently, as Chief Justice Marshall said in Foster 
v. Neilson, 2 Pet. 253, 314, "to be regarded in courts of 
justice as equivalent to an act of the legislature, whenever 
it operates of itself without the aid of any legislative pro­
vision." See, also, H ead Money Cases, 112 U. S. 580, 598; 
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United States v. Rauscher, supra, p. 418. Examining the 
treaty in that aspect, it is our duty to interpret it accord­
ing to its terms. , These must be fairly construed, but we 
cannot add to or detract from them. 

Obviously the treaty contains no express grant of the 
power now invoked. Petitioners point to Article I which 
states that the two governments "mutually agree to de­
liver up persons" who are charged with any of the speci­
fi ed offences. Petitioners urge that the word "persons" 
includes citizens of the ~lum state as well as all others. 
But Article I is the agreement to deliver. It imposes the 
obligatiQn of that agreement. Article I does not purport 
to grant any power to surrender save as the power is re­
lated to and derived from that obligation. The word 
"persons" in Article I describes those who fall within the 
agreement and with respect to whom the obligation is 
assumed. · As Article V provides that there shall be no 
obligation on the part of either party to deliver up its 
own citizens, the latter are necessarily excepted from the 
agreement in Article I and from the "persons" there de­
scribed. The fact that the exception is contained in a 
separate article does not alter its effect. That effect is 

-precisely the same as though Article I had read tha.t the 
two governments "mutually agree to deliver up persons 
except its own citizens or subjects." 

May a grant to the Executive of discretionary power to 
surrender citizens of the United States be implied? Peti­
tioners seek to find ground for this implication by com­
paring the expression in Article V "Neither of the con­
tracting parties shall be bound," in relation to the sur­
render of citizens, with the phrase in Article VI that "A 
fugitive criminal shall not be surrendered" if the offence 
charged is of a political character, and the clause in Ar­
ticle VIII that extradition "shall not be granted" where 
prosecution is barred by limitation according to the laws 
of the asylum country. This difference in the phrasing 

•• 

-·-
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of denials of obligation would be at the best an extremely 
tenuous basis for implying a power which in order to exist 
must be affirmatively granted. Of far greater significance 
is the fact that a familiar clause-found in several of our 
treaties-which qualifies the exception of citizens by ex­
pressly conferring discretionary power to surrender them 
was omitted in the treaty_ with France. 

The treaty with Japan of 1886 provided in Article 
VII 0

-

"Neither of the contracting i>arties shall be bound to 
deliver up its own citizens or subjects under the stipula­
tions of this convention, but they shall have the power to 
deliver them up if in their discretion it be deemed proper 
to do so." 

A similar provision is found in the extradition treaties 
with the Argentine Republic, of 1896, and with the 
Orange Free State, of 1896.7 The treaties with Mexico, 
of 1899, with Guatemala, of 1903, with Nicaragua, of 1905, 
and with Uruguay, of 1905, expressly lodge the discre­
tionary power with the "executive authority." Thus in 
the treaty with Mexico of 1899 we find the following 
article (Art. IV) : 

"Neither of the contracting parties shall be bound to -
deliver up its own citizens under the stipulations of this 
convention, but the executive authority of each shill have 

• 1Malloy,1027. Quoted in Charlton v. K elly, 229 U.S. 447, 467. 
7 The provision of the treaty with the Argentine Republic, 1896, 

Art. 3, 1 Malloy, 26, is as follows: 
"In no case shall the nationality of the person accused be an im­

pediment to his extraditi,on, under the conditions stipulated by the 
present treaty, but neither Government shall be bound to deliver 
its own citizens for extradition under this convention; but either 
shall have the power to deliver them up, if, in its discretion it be 
deemed proper to do so." 

The same phraseology is used in the treaty with the Orange Free 
State, 1896, Art. V, 2 Malloy, 1316. 

- ~ -
_. 
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the power to deliver them up, if, in its discretion, it be 
deemed proper to do so." 8 

We must assume that the representatives of the United 
States had these clauses before them when they nego­
tiated the treaty with France and that the omission was 
deliberate. And the fact that our Government had fa­
vored extradition treaties without excepting citizens puts 
the omission of the qualifying grant of discretionary 
power in a strong light. 

Historical background and administrative practice fur­
nish no warrant for reading into the treaty with France a 
grant whicn .the parties failed to insert. History and prac­
tice not only do not support, but they rather negative, 
the claim of an implied discretionary power. The lan­
guage of Article V of the treaty with France first appears 
in our extradition treaty with Prussia in 1852,9 and it was 
repeated in a number of later treaties iricluding the Mexi­
can treaty of 1861.10 I t seems that the question as to the 
effect of the provision first arose under the last-mentioned 
treaty. Mr. Moore reviews the cases.11 In 1871 the 
United States requested the surrender of fugitives who 
had escaped to Mexico. It appeared that they were Mexi- : 
can citizens. The Mexican Government refused surren- · 
der, stating .:that its action "should be in strict conformity _ 
with the stipulations of the treaty of extradition~ arid 

• 1 Malloy, 1186. The treaties with Guatemala, 1903, Art. V, 1 
Malloy, 881, and with Nicaragua, 1905, 2 ·Malloy, 1295, have the 
same provision. 

The treaty with Uruguay, 1905, Art. X, 2 Malloy, 1828, provides: 
"The obligation to grant extradition shall not in any case e:Ktend to _ 
the citizens of the two parties, but the executive authority of each 
shall have power to deliver them up, if, in its discretion, it is deemed 
proper to do so." 

• 2 Malloy, 1503. 
10 1 Malloy, 1127. 
11 Moore on ExtraditiOn, vol. 1, pp. 164-167; Moore, Int. Law. 

Dig., vol. IV, pp. 301-303. 
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with "the practice observed" by the Government of the 
United States toward the Mexican Government "in simi­
lar cases." In 1874, one Perez, a Mexican, committed a 
murder in Texas and escaped to Mexico. Our Secretary 
of State, Mr. Fish, instructed the American Ambassador 
that although the surrender could not be demanded as of 
right and would not be asked as a favor, or even accepted 
with an understanding that it would be reciprocated, the 
circumstances might be made known to the Mexican Gov­
ernment with a view to ascertain whether it would vol­
untarily surrender the fugitive. The Mexican Government 
declined the surrender. In another case, arising in 1877, 
the question of the power of the Mexican Government to 
surrender its citizens to the United States came before its 
federal supreme court. While it appeared that the fact 
of Mexican citizenship was not conclusively established, 
the court was of the view that the individual guarantees 
of the Mexican Constitution would not be violated by the 
surrender. 

The question was elaborately considered in the case of 
Trimble_ in 1884. He was an American citizen whose 
extradition was demanded by the Mexican Government. 
Our Government refused surrender. Mr. Frelinghuysen, 
Secretary of State, took the ground that as the treaty 
negatived the obligation to surrender, the Pr.esident was 
not invested with legal authority to act. While it is true 
that Secretary Frelinghuysen later concluded that the 
question was of such importance that it should receive 
judicial_ determination, the view he entertained as to the 

· President's lack of power was cogently stated.1 2 Re-

"Mr. Frelinghuysen's views appear in a report to the Senate. 
Sen. Ex. Doc. 98, 48th Cong., 1st sess. See Moore on E:x.1.radition, 
vol. 1, pp. 167, 168. Discussing the constitutional powers of the 
President, Mr. Frelinghuysen concluded: 

"Thus it appears that, by the opinions of several Attorneys-Gen­
eral, by the decisions of our courts, and by the rulings of the Depart-

•. 
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ferring to that view, Mr. Moore adds : ."T o this position 
the government of the United States has 'adhered." 18 

Secretary Bayard in the case of Hudson, in 1888, followed 
the ruling in the Trimble case. He said : "The treaty 
provision referred to, which is found similarly stated in 

ment of State, the President bas not, independent of treaty provision, 
the power of extraditing an American citizen; and the only question 
to be considered is whether the treaty with Mexico confers that 
power. 

'!By the treaty with Mexico proclaimed June 20, 1862, this coun­
try-.places itself under obligations to Mexico fu surrender to justice 
persons accused of enumerated crimes committed within the juris­
diction of Mexico who shall be found within the territory of the 
United States; and further provides that that obligation shall not 
e:x.i.end to the surrender of American citizens. The treaty confers 
upon the President no affirmative power to surrender an American 
citizen. The treaty between the United States and Mexico creates 
an obligation on the part of the respective governments, and does no 
more, and where the obligation ceases the power falls. It is true 
that treaties are the laws of the land, but a statute and a treaty.are 
subject to different modes of construction. If a statute by the first 
section should say, The President of the United States shall sur.render 
to any fri endJy power any person who bas committed a crime against 
the laws of that power, but shall not be bound so to surrender Ameri­
can citizens, it might be argued, perhaps correctly, that the Presi­
dent bad a discretion whether he would or would not surrender an 
American citizen. But a treaty is a contract, and must be so con­
strued. It confers upon the President only the power to perform 
that contract. I understand the treaty with Mexico as reading thus: 
The President s]:iall be bound to surrender any person guilty of crime, 
unless such person is a citizen of the United States. 

"Such heing the construction of the treaty, and believing that the 
time to prevent a violation of the law of extradition was before the 
citizens left the jurisdiction of the United States, I telegraphed the 
Governor cif Texas that an American citizen could not legally be 
held under the treaty for extradition. 

"It would be a great evil that those guilty of high crime, whether 
American citizens or not, should go unpunished; but even that re­
sult could not justify an usurpation of power." 

1
' Moore on Extradition, vol. I , p. 167. 
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many of our extradition treaties, was held to negative any 
obligation to surrender, and thus to leave the authorities 
of this government without authority to act in such a case. 
After due consideration, th_e department is of opinion that 
the construction given to the treaty in the Trimble Cas~ 
is correct." See Ex parte McCabe, 4 Fed. 363, 379. Sec­
retary Blaine, in 1891, in refusing to ask for the surrender 
of Mexican citizens, took the same position, saying : "In 
view of this," (the Trimble case) "and several prior ~and 
subsequent cases in which a similar construction has been 
given to the treaty, the government is precluded from 
demandin'g the extradition of the fugitives in the present 
instance." Id. 

In this situation, the question of th~ construction of th~ 
treaty with Mexico came before the District Court of the 
United States for the Western District of Texas in 1891. 
Mrs. McCabe, an American Citizen who was held for 
extradition proceedings on the charge that she had ·com­
mitted the crime of murder in Mexico, sued out a writ of 
habeas corpus. In an elaborate opinion reviewing th~ 
precedents, Judge Maxey ruled that there was no author­
ity to surrender and directed her discharge from custody. 
Ex parte McCabe, supra. The case was not appealed. · 

In the light of this concurrence of administrative .and 
judicial views a new extradition treaty with Me)f:ico was 
negotiated (1899). That treaty, as we have seen, re­
peated the exception with respect to citizens but, follow­
ing the precedent of the treaties with Japan, the Argen­
tine Republic and the Orange Free State,14 added the 
qualifying words "but the executive authority of each 
shall have the power to deliver them up, if, in its discre­
tion, it be deemed proper to do so." And the same 
qualification was inserted in the later treaties above 
mentioned.15 

"See Note 7. 
"See Note 8. 
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Petitioners insist that the precedents fall short of show­
ing a uniform course of practical construction favorable 
to the respondents. The argument is unavailing. What 
is more to the point is that administrative practice is not 
shown to be favorable to the petitioners. Strictly the 
question is not whether there had been a uniform prac­
tical construction denying the power, but whether the 
power had been so clearly recognized that the grant should 
be implied. The administrative rulings to which we have 
referred make the latter conclusion wholly inadmissible. 

The treaty with France of 1843 made no exception of 
citizens. France, however, refused to recognize an obliga­
tion under'that treaty to surrender her citizens.16 

• In in­
serting the exception in the new treaty, a clause was 
chosen under which Secretaries of State and a federal 
court had held that the President had no discretionary 
power to surrender citizens of this cop.ntry. N otwith­
standing this, that excepting clause was inserted without 
qualification, and a familiar clause granting a discretion­
ary power was omitted. No provision was inserted to 

'-~ -~ confer such a power. It was upon that basis that the 
'· '· treaty was negotiated and ratified. In these circum­

stances we know of no rule of construction which would 
permit us to supply the omission. 
' Against these considerations, the inference sought to 

be drawn from the French "expose des motifs" accom­
panying the treaty, and more particularly from the "ex­
pose" accompanying the Franco-British treaty of 1908, is 
of slight weight.17 

Petitioners strongly rely upon the decision in England 
in In re Galwey [1896], 1 Q. B. D. 230; compare Reg. v. 
Wilson, 3 Q. B. D. 42 (1877). But, as the Circuit Court 

1
• Moore, Int. Law Dig., vol. IV, p. 298. 
"Documents Parlementaires · (1909), Chambre des Deputes, An­

nexe 2391; Id., Senat, Annexe 2338. 
107510°~37~2 
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of Appeals points out, the Anglo-Belgian treaty there 
. under consideration had its own history and back­
ground-quite different from that which we have here­
upon which the case turned. It does not present a per­
suasive analogy. 

Applying, as we must, our own law in determining the 
authority of the President, we are constrained to hold 
that his power, in the absence of statute conferring an 
independent power, must be found in the terms of the 
treaty and that, as the treaty with France fails to grant 
the necessary authority, the President is without power to 
surrentjer the respondents. 

How.ever regrettable such a lack of authority may be, 
the remedy lies with the Congress, or with the treaty­
making power wherever the parties are willing to provide 
for the surrender of citizens, and not with the courts. 

The decree of the Circuit Court of Appeals is 
Affirmed . 

MR. JUSTICE STONE took no part in the consideration 
or decision of this case. 

TENNESSEE PUBLISHING CO. v . AMERICAN 
NATIONAL BANK ET AL. 

CERTIORARI TO THE CIRCUIT COURT OF APPEALS F OR THE 

SIXTH CIRCUIT. 

No. 48. Argued October 22, 23, 1936.-Decided November 9, 1936. 

1. Constitutional questions should not be decided, by anticipation, 
upon records not necessarily presenting them. P. 22. 

2. Under § 77B of the Bankruptcy Act, if the plan of reorganiza­
tion is neither fair nor feasible, the District Judge, upon so finding, 
can proceed no further with the plan and is authorized to dismiss 
the petition. Id. 

81 F. (2d) 463, affirmed. 
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on the theory that an agreement to advocate polygamy 
is unlawful. The trial court certainly proceeded on this 
theory, if it did not go further and consider discussion 
of polygamy as injurious to public morals. as well. There­
fore, even assuming that appellants may have been 
guilty of conduct which the state may properly restrain, 
the convictions should be set aside.. A general verdict 
was returned, and hence it is impossible to determine 
whether the jury convicted appellants on the ground 
that they conspired merely to advocate polyga.~y or on 
the ground that the conspiracy was intended to incite par­
ticulp,r and immediate violations of the law. Since there­
fore the convictions may rest on a ground invalid under 
the Federal Constitution, I would reverse the judgment 
of the state court. Cf. Thomas v. Collins, supra; Wil­
liams v. North Carolina, 317 U. S. 287; Stromberg v. 
California, 283 U.S. 359. 

CHICAGO & SOUTHERN AIR LINES, INC. v. 
WATERMAN STEAMSHIP CORP. 

NO. 78. CERTIORARI TO THE CIRCUIT COURT OF APPEALS 

FOR THE FIFTH CIRCUIT.* 

Argued November 19, 1947.-Decided February 9, 1948. 

Section 1006 of the Civil Aeronautics Act, authorizing judicial review 
of certain orders of the Civil Aeronautics Board, does not apply 
to orders granting or denying applications of citizens of the 
United States for authority to engage in overseas and foreign air 
transportation which are subject to approval by the President 
under§ 801. Pp. 104-114. 

(a) Orders of the Board as to certificates for overseas or foreign 
air transportation are not mature and therefo~ are not susceptible 
of judicial review until they are made final by presidential approval, 
as required by § 801. P . 114. 

*Together with No. 88, Civil Aeronautics Board v. Waterman 
Steamship Corp., also on certiorari to the same court. 
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(b) After such approval has been given, the final orders embody 
presidenti:il discretion as to political matters beyond the compe­
tence of the courts to adjudicate. P. 114. 

159 F . 2d 828, reversed. 

The Circuit Court of Appeals denied a motion to dis­
miss a petition seeking review of certain orders of the · 
Civil Aeronautics Board granting and denying certificates 
of public convenience and necessity authorizing certain 
Ame; ican air carriers to engage in overseas and foreign 
air transportation after such orders had been approved 
by the President under § 801 of the Civil Aeronautics 
Act. ' 159 F. 2d 828. This Court granted certiorari. 331 
U.S. 802. Reversed, p. 114. 

R. Emmett Kerrigan argued the cause and filed a brief 
for petitioner in No. 78. 

Robert L. Stern argued the cause for petitioner in No. 
88. With him on the brief were Solicitor General Perl­
man, Robert W. Ginnane, Emory T. Nunneley and Oliver 
Carter. 

. . 
Bon Geaslin argued the cause for respondent. With 

him on the brief were Francis H. Inge and Joseph M. 
Paul, Jr . 

MR. JUSTICE JACKSON delivered the opm10n of the 
Court. 

The question of law which brings this controversy here 
is whether § 1006 of the Civil Aeronautics Act, 49 U.S. C. 
§ 646, authorizing judicial review of described orders of 
the Civil Aeronautics Board, includes those which grant or 
deny applications by citizen carriers to engage in overseas 
and foreign air -transportation which are subject to ap­
proval by the President under § 801 of the Act. 49 
U.S. C. § 601. 

I 

' · 
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By proceedings not challenged as to regularity, the 
Board, with express approval of the President, issued an 
order which denied Waterman Steamship Corporation a 
certificate of convenience and necessity for an air route 
and granted one to Chicago and Southern Air Lines, a 
rival applicant. Routes sought by both carrier interests 
inv<2lved overseas air transportation, § 1 (21) (b), 
between Continental United States and Caribbean posses­
sions and also foreign air transportation, § 1 (21) (c), 
between the United States and foreign countries. Water­
man filed a petition for review under § 1006 Of the Act with 
the Circuit Court of Appeals for the Fifth Circuit. Chi­
cago and Southern intervened. Both the latter and the 
Board moved to dismiss, the grounds pertinent here being 
that because the order required and had approval of the 
President, under § 801 of the Act, it was not reviewable. 
The Court of Appeals disclaimed an·y power to question or 
review either the President's approval or his disapproval, 
but it regarded any Board order as incomplete until court 

· review, after which "the completed action must be ap­
proved by the President as to citizen air carriers in cases 
under Sec. 801." 159 F. 2d 828. Accordingly, it re­
fused to dismiss the petition and asserted jurisdiction. 
Its decision conflicts with one by the Court of Appeals for 
the Second Circuit. Pan American Airways Co., v. Civil 
Aeronautics Board, 121 F. 2d 810. We granted certiorari 
both to the Chicago and Southern Air Lines, Inc. (No. 
78) and to the Board (No. 88) to resolve the conflict. 

Congress has set up a comprehensive scheme for regu­
lation of common carriers by air. Many statutory pro­
visions apply indifferently whether the carrier is a foreign 
air carrier or a citizen air carrier, and whether the car­
riage involved is "interstate air commerce," "overseas air 
commerce" or "foreign air commerce," each being appro­
priately defined. 49 U.S. C. § 401 (20). All air carriers 
by similar procedures must obtain from the Board certifi-

i I 
·1 
:I 
! 
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cates of convenience and necessity by showing a public 
interest in establishment of the route and the applicant's 
ability to serve it. But when a foreign carrier asks for 
any permit, or a citizen carrier applies for a certificate 

' to engage in any overseas or foreign air transportation, 
a copy of the application must be transmitted to · the 
President before hearing; and any decision, either to 
grant or to deny, must be submitted to the President 
before publication and is unconditionally subject to the 
President's approval. Also the statute subjects to judi­
cial _review "any order, affirmative or negative, issued by 
the Board under this Act, except any order in respect 
of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act." It 
grants no express exemption to an order such as the one 
before us, which concerns a ·citizen carrier but which 
must have Presidential approval because it involves over­
seas and foreign air transportation. The question is 
whether an exemption is to be implied. 

This Court long has held that statutes which employ 
broad terms to confer power of judicial review are not 
always to be read literally. Where Congress has author­
ized review of "any order" or used other equally inclusive 
terms, courts have declined the opportunity to magnify 
their jurisdiction, by self-denying construct!ons which do 
not subject to judicial control orders which, from their 
nature, from the context of the Act, or from the relation 
of judicial power to the subject-matter, are inappropriate 
for review. Examples are set forth by Chief Justice 
Hughes in Federal Power Comm-ission v. Edison Co., 304 
U. S. 375, 384. Cf. Rochester Telephone Corp. v. United 
States, 307 U. S. 125, 130. 

The W aterrnan Steamship Corporation urges that re­
view of the problems involved in establishing foreign 
air routes are of no more. international delicacy or stra­
tegic importance than those involved in routes for water 

f 
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carriage. It says, "It is submitted that there is no basic 
difference between the conduct of the foreign commerce 
of the United States by air or by sea." From this premise 
it reasons that we should interpret this statute to follow 
the pattern of judicial review adopted in relation to orders 
affecting foreign commerce by rail, Lewis-Simas-Jones 
Co. v. Southern Pacific Co., 283 U.S. 654; News Syndi­
cate Co. v. New York Central R. Co., 275 U. S. 179, or 
communications by wire, United States v. Western Union 
Telegraph Co., 272 F. 893, or by radio, Mackay Radio & 
Telegraph Co. v. Federal Communications -Commission, 
68 ApR_. D. C. 336, 97 F. 2d 641; and it likens the subject­
matter of aeronautics legislation to that of Title VI of the 
Merchant Marine Act of 1936, 46 U.S. C. § 1171, and the 
function of the Aeronautics Board in respect to overseas 
and foreign air transportation to that of the Maritime 
Commission to such commerce when water-borne. 

We find no indication that the Congress either enter­
tained or fostered the narrow concept that air-borne 
commerce is a mere outgrowth or overgrowth of surface­
bound transport. Of course, air transportation, water 
transportation, rail transportation, and motor transpor­
tation all have a kinship in that all are forms of trans­
portation and their common features of public carriage 
for hire may be amenable to kindred regulations. But 
these resemblances must not blind us to the fact that 
legally, as well as literally, air commerce, whether at 
home or abroad, soared into a different realm than any 
that had gone before. Ancient doctrines of private 
ownership of the air as appurtenant to land titles had 
to be revised to make aviation practically serviceable to 
our society. A way of travel which quickly escapes the 
bounds of local regulative competence called for a more 
penetrating, uniform and exclusive regulation by the 
nation than had been thought appropriate for the more 
easily controlled commerce of the past. While trans-
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port by land a,nd by sea began before any existing gov­
ernment was established and their respective customs 
and practices matured into bodies of carrier law inde­
pendently of legislation, air transport burst suddenly upon 
modern governments, offering new advantages, demand­
ing new rights and carrying new threats which society 
could meet with timely adjustments only by prompt 
invocation of legislative au_thority. However useful 
parallels with older forms of transit may be in adjudi­
cating private rights, we see no reason wby the efforts 
of tM Congress to foster and regulate development of 
a revolutionary commerce that operates in three dimen­
sions should be judicially circumscribed with analogies 
taken over from two-dimensional transit. 

The "public interest" that enters into a~ards of routes 
for aerial carriers, who in effect obtain also a sponsorship 
by our government in foreign ventures, is not confined to 
adequacy of transportation service, as we have held when 
that term is applied to railroads. Texas v. United States, 
292 U. S. 522, 531. That aerial navigation routes and 
bases should be prudently correlated with facilities and 
plans for our own national defenses and raise new prob­
lems in conduct of foreign relations, is a fact of common 
knowledge. Congressional hearings and debat~s extend­
ing over several sessions and departmental studies of many 
years show that the legislative and administrative proc­
esses have proceeded in full recognition of these facts. 

In the r.egulation of commercial aeronautics, the statute 
confers on the Board many powers conventional in other 
carrier regulation under the Congressional commerce 
power. They are exercised through usual procedures and 
apply settled standards with only customary administra­
tive finality. Congress evid~ntly thought of the ad­
ministrative function in terms used by this Court of 
another of its agencies in exercising interstate commerce 
power : "Such a body cannot in any proper sense be 
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characterized as an arm or an eye of the executive. Its 
duties are performed without executive leave and, in the 
contemplation of the statute, must be free from executive 
control." Humphrey's Executor v. United States, 295 
U. S. 602, 628. Those orders which do not require Pres­
idential approval are subject to judicial review to assure 
application of the standards Congress has laid down. 

But when a foreign carrier seeks to engage in public 
carriage over the territory or waters of this country, or 
any carrier seeks the sponsorship of this Government to 
engage in overseas or foreign air transportation, Congress 
has com_pletely inverted the usual administrative process. 
Instead of' acting independently of executive control, the 
agency is then subordinated to it. Instead of its order 
serving as a final disposition of the application; its force 
is exhausted when it serves as a recommendation to the 
President. Instead of being handed ·down to the parties 
as the conclusion of the administrative process, it must 
be submitted to the President, before publication even 
can take place. Nor is the President's control of the ulti­
mate decision a mere right of veto. It is not alone issu­
ance of such authorizations that are subject to his ap-: 
proval, but denial, transfer, amendment, cancellation or 
suspension, as well. And likewise subject to his approval 
are the terms, conditions and limitations of the order. 
49 U. S. C. § 601. Thus, Presidential control is not lim­
ited to a negative but is a positive and detailed control 
over the Board's decisions, unparalleled in the history of 
American administrative bodies. ----

Congress may of course delegate very large grants of its \ 
power over foreign commerce to the President. Nor- \ 
wegian Nitrogen Products Co. v. United States, 288 U. S. \ 

_ 294; United States v. Bush & Co., 310 U. S. 371. The 1 
President also possesses in his own right certain powers 1

1

1 
conferred by the Constitution on him as Commander-in- 1 

Chief and as the Nation's organ in foreign affairs. For 1 
! 
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\ present purposes, the order draws vitality from either or 
I both sources. Legislative and Executive powers are 

' l pooled obviously to the end that commercial strategic and 
j diplomatic interests of the country may be coordinated 
f and advanced without collision or deadlock between 
'. agencies. . 

....----. These considerations seem controlling on the question 
whether the Board's action on overseas and foreign air 
transportation applications by citizens are subject to 

....... _ --

revision or overthrow by the courts. · 
It may .be conceded that a literal reading of § 1006 

subjects this order to re-examination by the courts. 
It also appears that the language was deliberately em­
ployed by Congress, although nothing indicates that Con­
gress foresaw or intended the consequences ascribed to 
it by the decision of the Court below. The letter of 
the text might with equal consistency be construed to 
require any one of three things: first, judicial review of 
a decision by the President; second, judicial review of a 
Board order before it acquires finality through Presiden­
tial action, the court's decision on review being a binding 
limitation on the President's action; third, a judicial 
review before action by the President, the latter being 
at liberty wholly to disregard the court's judgment. We 
think none of these results is required by usual canons 
of construction. 

In this case, submission of the Board's decision was 
made to the President, who disapproved certain portions 
of it and advised the Board of the changes which he re­
quired. The Board complied and submitted a revised 
order and opinion which the President approved. Only 
then were they made public, and that which was made 
public and which is before us is only the final order and 
opinion containing the President's amendments and bear­
ing his approval. Only at that stage was review sought, 

.. 
' 
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and only then could it be pursued, for then only was the 
decision consummated, announced and available to the 
parties. 

While the changes made at direction of the President 
may be identified, the reasons therefor are not disclosed 
beyond the statement that "because of certain factors 
relating to our broad national welfare and other matters 
for which the Chief Executive has special responsibility, 
he has reached conclusions which require" changes in the 
Board's opinion. 

The court below considered, and we think quite rightly, 
that it.. could not review such provisions of the order as 
resulted from Presidential direction. The President, both 
as Commander-in-Chief and as the Nation's organ for 
foreign affairs, has available intelligence services whose 
reports are not and ought not to be published to the world. 
It would be intolerable that courts, without the relevant 
information, should review and perhaps nullify actions of 
the Executive taken on information properly held secret. 
Nor can courts sit in camera in order to be taken into 
executive confidences. But even if courts could require 
full disclosure, the very natur.e of executive decisions as to 
foreig policy: · s political, not judicial. Such decisions are 
wholly confided by our Constitution to tlie political de­
partments of the government, Executive and Legislative. 
They are delicate, complex, and involve large elements of 
prophecy. They are and shoul be undertaken only by 
those directly responsible to the people whose welfare 
they advance o imperil. They are decisions of a kind for 
which the Judiciary has neither aptitude, facilities nor 
responsibility ana which has long been held to belong 
in the domain of political power not subject to judicial 
intrusion or inquiry. Coleman v. Miller, 307 U. S. 433, 
454; United States v. Curtiss-Wright Corp., 299 U.S. 304, 
319- 321; Oetjen v. Central Leather Co., 246 U. S. 297, 302. 
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We therefore agree that whatever of this order emanates 
·from the President is not susceptible of review by the 
Judicial Department. 

The court below thought that this disability could be 
overcome by regarding the Board as a regulatory agent of 
Congress to pass on such matters as the :fitness, willing­
ness and ability of the applicant, and that the Board's own 
determination of these matters is subject to review. The 
court, speaking of the Board's action, said: "It is not final 
till the Board and the court have completed their func­
tions., Thereafter the completed action . must be ap­
proved by the President as to citizen air carriers in cases 
under Sec. 801." The legal incongruity of interposing 
judicial review between the action by the Board and that 
by the President are as great as the practical disadvan­
tages. The latter arise chiefly from the inevitable delay 
and obstruction in the midst of the administrative pro­
ceedings. The former arises from the fact that until the 
President acts there is no final administrative determina­
tion to review. The statute would hardly have forbidden 
publication before submission if it had contemplated ~n­
terposition of the courts at this intermediate stage. Nor 
could it have expected the courts to stay the President's 
hand after submission while they deliberate on the incho­
ate determination. The difficulty is manifest in-this case. 
Review could not be sought until the order was made 
available, and at that time it had ceased to be merely the 
Board's tentative decision and had become one :finalized 
by Preside.ntial discretion. 

Until the decision of the Board has Presidential ap­
proval, it grants no privilege and denies no right. It 
can give nothing and can take nothing away from the 
applicant or a competitor. It may be a step which 
if erroneous will mature into a prejudicial result, as an 
order :fixing valuations in a rate proceeding may fore­
show and compel a prejudicial rate order. But admin-
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istrative orders are not reviewable unless and until they 
impose an obligation, deny a right or fix some legal 
relationship as a consummation of the administrative 
process. United States v. Los Angeles & Salt Lake R . 
Co., 273 U. S. 299; United States v. Illinois Central R. 
Co., 244 U. S. 82; Rochester Telephone Corp. v. United 
States, 307 U. S. 125, 131. The dilemma faced by those 
who demand judicial review of the Board's order is that 
before Presidential approval it is not a final determina-

-tion even of the Board's ultimate action, and after 
Presidential approval the whole order, both in what is 
appr-Oved without change as well as in amendments 
which be d;rects, derives its vitality from the exercise 
of unreviewable Presidential discretion. 

The court below considered that after it reviewed the 
Board's order its judgment would be submitted to the 
President, that his power to disapprove would apply 
after as well as before the court acts, and hence that 
there would be no chance of a deadlock and no conflict 
of function. But if the President may completely disre­
gard the judgment of the court, it would be only because it 
is one the courts were not authorized to render. Judg­
ments within the powers vested in courts by the Judiciary 
Article of the Constitution may not lawfully be revised, 
overturned or refused faith and credit by another 
Department of Government. 

To revise or review an administrative decision which 
has only the force of a recommendation to the President 
would be to render an advisory opinion in its most ob­
noxious form-advice that the President has not asked, 
tendered at the demand of a private litigant, on a subject 
concededly within the President's exclusive, ultimate con­
trol. This Court early and wisely determined that it 
woul_d not give advisory opinions even when asked by the 
Chief Executive. It has also been the firm and unvarying 
practice of Constitutional Courts to render no judgments 

' .... 
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not binding and conclusive on the parties and none that 
are subject to later review or alteration "Qy administrative 
action. H ayburn's Case, 2 Dall. 409; United States v. 
Ferreira, 13 How. 40; Gordon v. United States, 117 U. S. 
697; In re Sanborn, 148 U. S. 222; Interstate Commerce 
Commission v. Brimson, 154 U. S. 447; La Abra Silver 
Mining Co . v. United States, 175 U. S. 423; Muskrat v. 
United States, 219 U. S. 346; United States v. Jefferson 
Electric Co., 291 U.S. 386. 

We conclude that orders of the Board as to certificates 
for overseas or foreign air transportation are not mature 
and are therefore not susceptible of judicial review at any 
time before they are finalized by Presidential approval. 
After such approval has been given, the final orders em­
body Presidential discretion as to political matters beyond 
the competence of the courts to adjudicate. This makes 
it unnecessary to examine the other questions raised. 
The petition of the Waterman Steamship Corp. should be 

'-- --, dismissed. 
Judgment reversed. 

MR. JusTICE DouGLAS, with whom MR. JUSTICE BLACK, 
MR. JusTICE REED and MR. JusTICE RUTLEDGE concur, 
dissenting. 

Congress has specifically provided for judicial review 
of orders of the Civil Aeronautics Board of the kind 
involved in this case . . That review can be had without 
intruding on the exclusive domain of the Chief Executive. 
And by granting it we give effect to the interests of both 
the Congress and the Chief Executive in this field. 

The Commerce Clause of the Constitution grants Con­
gress · control over interstate and foreign commerce. 
Art. I , § 8. The present Act is an exercise of that 
power. Congress created the Board and defined its 
functions. It specified the standards which the Board is 
to apply in granting certificates for overseas and foreign 
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air transportation.1 It expressly made subject to judicial 
review orders of the Board granting or denying certifi­
cates to citizens and withheld judicial review where the 
applicants are not citizens.2 If this were all, there would 
be no question. 

But Congress did not leave the matter entirely to the 
Board. Recognizing the important role the President 
plays in military and foreign affairs, it made him a par­
ticipant in the process. Applications for certificates of the 
type involved here are transmitted to him before hearing, 
all decisions on the applications are submitted to him 
before ..their publication, and the orders are "subject to" 
his appro"val.3 Since his decisions in these matters are of 
a character which involves an exercise of his discretion in 
foreign affairs or military matters, I do not think Congress 
intended them to be subject to judicial review. 

But review of the President's aetion does not result 
from reading the statute in the way it is written. 

1 See§§ 401, 408 (b), 52 Stat. 987, 1001, 49 U.S. C. §§ 481, 488. 
2 Section 1006 (a) provides in part: "Any order, affirmative or nega­

tive, issued by the Board under this Act, except any order in respect 
of any foreign air carrier subject to the approval of the President as 
provided in section 801 of this Act, shall be subject to review by the 
circuit courts of appeals of the _United States or the United States 
Court of Appeals for the District of Columbia upon petition, filed 
within sixty days after the entry of such order, by any p~rson dis­
closing a substantial interest in such order." 52 Stat. 1024, 54 Stat. 
1235, 49 U.S. C. § 646 (a). 

Section 401 (a) requires every air carrier to have a certificate before 
engaging in air transportation. 52 Stat. 987, 49 U.S. C. § 481 (a). 
There is the same requirement in case of a foreign air carrier. 
§ 402 (a), 52 Stat. 991, 49 U.S. C. § 482 (a) . An air carrier is de­
fined as a citizen who undertakes to engage in air transportation 
[§ 1 (2), 52 Stat. 977, 49 U.S. C. § 401 (2)], and a foreign air carrier 
is defined as any person not a citizen who undertakes to engage in 
foreign air transportation. § 1 ( 19), 52 Stat. 978, 49 U. S. C. 
§ 401 (19). 

3 § 801, 52 Stat. 1014, 49 U.S. C. § 601. 
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Congress made reviewable by the courts only orders 
"issued by the Board under this Act."• Those orders can 
be reviewed without reference to any conduct of the Presi­
dent, for that part of the orders which is the work of the 
Board is plainly identifiable.5 The President is presum­
ably concerned only with the impact of the order on for­
eign relations or military matters. To the extent that he 
disapproves action taken by the Board, his action controls. 
But where that is not done, the Board's order has an 
existence independent of Presidential approval, tracing to 
Congress'_ power to regulate commerce. Approval by the 
President under this statutory scheme has relevance for 
purposes of review only as indicating when the action of 
the Board is reviewable. When the Board has finished 
with the order, the administrative function is ended. 
When the order fixes rights, on clearance by the Presi­
dent, it becomes reviewable. But the action of the 
President does not broaden the review. Review is re-

'-- stricted to the action of the Board and the Board alone. 
The statute, as I construe it, contemplates that cer­

tificates issued will rest on orders of the Board whi<!h 
satisfy the standards prescribed by Congress. Presiden­
tial approval cannot make valid invalid orders of. the 
Board. His approval supplements rather than su_persedes 
Board action. Only when the Board has acted within the 
limits of its authority has the basis been laid for issuance 
of certificates. The requirement that a valid Board order 

· underlie each certificate thus protects the President as 
well as the litigants and the public interest against unlaw­
ful Board action. 

• § 1006 (a), supra, note 2. 
5 The Board had consolidat.ed for hearing 29 applications for cer­

tificates to engage in air transportation which were filed by 15 appli­
cants. The President's partial disapproval of the proposed di sposi­
tion of these applications did not relate to the applications involved 
in this case. As to them, the action of the Board stands unaltered. 
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The importance of the problem is evidenced by the char­
acter of cases controlled by this decision. The present 
ruling is not limited to cases granting or denying certifi­
cates for air transportation to and from foreign countries. 
It also denies power to review orders governing air trans­
portation between two points in Alaska, between two 
points in Hawaii, between Seattle and Juneau, between 
New Orleans and San Juan: 6 All of those are now beyond 
judicial review. And so they should be so far as conduct 
of the President is concerned. But Congress has com­
manded otherwise as to action by the Board. The Board 
can act in a lawless way. With that in mind, Congress 
sought to preserve the integrity of the administrative 
process by making judicial review a check on Board 
action. That was the aim of Congress, now defeated by 
a legalism which in my view does not square with 
reality. · 

In this petition for review, the respondent charged that 
the Board had no substantial evidence to support its 
findings that Chicago and Southern Air Lines was fit, 
willing and able to perform its obligations under the 
certificate; and it charged that when a change of con- : 
ditions as to Chicago and Southern Air Lines' ability to 
perform was called. to the attention of the Board, the 
Board refused to reopen the case. I do not "know 
whether there is merit in those contentions. But no mat­
ter how substantial and important the questions, they are 
now beyond judicial review. Today a litigant tenders 

6 By § 801 the. approval of the President extends to orders "author­
izing an air carrier to engage in overseas or foreign air transportation, 
or air transportation between places in the same Terri tory or posses·­
sion." 52 Stat. 1014, 49 U . S. C. § 601. Section 1 (21) includes in 
overseas air transportation commerce between a place in the conti­
nental United States and a place in a Territory or possession of the 
United States, or between a place in a Territory or possession of the 
United States and a place in any other Territory or pos;;ession. 52 
Stat. 979, 49 U.S. C . § 401 (21). 

776154 0 - 48- 13 
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questions concerning the arbitrary character of the 
Board's ruling. Tomorrow those questions may relate 
to the right to notice, adequacy of hearings, or the lack 
of procedural due process of law. But no matter how 
extreme the action of the Board, the courts are powerless 
to correct it under today's decision. Thus the purpose 
of Congress is frustrated. 

Judicial review would assure the President, the litigants 
and the public that the Board had acted within the limits 
of its authority. It would carry out the aim of Congress 
to guard against administrative action which exceeds the 
statutory bounds. It would give effect to the interests 
of both Congress and the President in this field. 

SEABOARD AIR LINE RAILROAD CO. v. DANIEL, 
ATTORNEY GENERAL, ET AL . 

. APPEAL FROM THE SUPREME COURT OF SOUTH CAROLINA. 

No. 390. Argued January 8, 1948.-Decided February 16, 1948. 

In a railroad reorganization under § 5 of the Interstate Commerce 
Act, as amended by the Transportation Act of 1940, a Virginia cor­
poration, with the approval of the Interstate Commerce Commis­
sion, succeeded to the ownership and operation of a unitary-railroad 
system in six states, including South Carolina. In granting its 
approval, the Commission found that, for the corporation to com­
ply with the laws of South Carolina forbidding the ownership and 
operation of railroads in the State by foreign corporations, would 
result in "substantial delay and needless expense" and "would not 
be consistent with the public interest." The corporation sued in 
the Supreme Court of South Carolina to enjoin the State Attorney 
General from enforcing these state laws against it or collecting the 
heavy statutory penalties for noncompliance. H eld: 

1. The State Supreme Court had jurisdiction of the suit, with 
power to determine whether the Commission's order exempted the 
corporation from compliance with the state railroad corporation 
laws and, if so, whether the Commission had transcended its stat­
utory authority in making the o.rder. Pp. 122-123. 
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Original but not exclusive jurisdiction of Supreme Court ·of a ll actions or proceedings 
lJrought by ambassadors or other public ministers of foreign states or to which 
consuls or vice consuls of foreign stntes are parties, see section 1251(b) (1) of 
Title 28. 

Ali ens C=>46. 

§ 1103. 

Library R e f erences 

' C.J.S. Aliens § 84 et seq. 

Powers and duties of the Attorney General and 
Commissioner; appointment of Commissioner 

(a) The Attorney Gen eral shall be charged with the administra­
tion and enforcement of this chapter and all other laws relating 
to the immigration and natura lization of aliens, except insofar as 
this chapter or such laws relate to the powers, functions, and duties 
conferred upon the President, the Secretary of State, the officers of 
the Department of State, or diplomatic or consular officers: 
Provided, however, That determination and ruling by the Attorney 
General with respect to all questions of law shall be controlling. 
He shall have control, direction, and supervision of all employees and 
of all the files and records of the Service. He shall establish such 
regulations; prescribe such forms of bond, reports, entries, and 
other papers; issue such istructions; 1 and perform such other 
acts as he deems necessary for carrying out his authority under the 
provisions of this chapter. He is authorized, in accordance with 
the civil -service laws and regulations and chapter 51 and subchapter 
III of chapter 53 of Title 5, to appoint such employees of the Service 
as he deems necessary, and to delegate to them or to any officer or 
employee of the Department of Justice in his discretion any of the 
duties and powers imposed upon him in this chapter; he may require 
or authorize any employee of the Service or the Department of 
Justice to perform or exercise any of the powers, privileges, or du­
ties conferred .or imposed by this chapter or regulations issued there­
under upon any other employee of the Service. He shall have the 
power and duty to control and guard the boundaries and borders of 
the United States against the illegal entry of aliens and shall, in 
his discretion, appoint for that purpose such number of employees of 
the Service as to him shall appear necessary and proper. He is 
authorized to confer or impose upon any employee of the United 
States, with the consent of the head of the Department or other inde-
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pend_ent establishment under whose jurisdiction the employee is 
servmg, any of the powers, privileges, or duties conferred or im­
posed by this chapter or regulations issued thereunder upon officers 
or employees of the Service. He may, with the concurrence of the 
Secretary of State, establish officers of the Service in foreign coun­
tries; and, after consu ltation with the Secretary of State, he may, 
whenever in h is judgment such action may be necessary to accom­
plish the purposes of this chapter, detai l employees of the Service 
for duty in foreign countries. 

(b) The Commissioner shall be a citizen of the United States and 
sh a ll be appointed by the Pres id ent, by and with the advice and con­
sent of the Senate. He shall be charged with any and all respon­
sibilities and authority in the administration of the Service and of 
this chapter which are conferred upon the Attorney General as may 
be del egated to him by the Attorney General or which may be pre­
scribed b~ the Attorney General. 
June 27, 1952, c. 477, Title I, § 103, 66 Stat. 173. 

1 So in original. Probably should r ead " instruction s". 

Historical Not.., 

R e fe r en ces in T ex t. The ci vil service 
Jaws referred to in subsec. (a) , are clas­
sified generally to Title 5, Gover nment 
Organization and Employees. 

Codification. ProYisions of subsec. (b) 
which prescribed the annual compensa­
tion of the Commissioner were omitted to 
conform with the provisions of the Fed ­
eral Executive Sa lary Schedule. See sec­
tion 5316(44) of Title 5, Government Or­
g anization and Employees. 

Enlcrgency P lans for Alien C ontrol. At­
torney General to d evelop emergency 
plans for con trol or a liens and con trol of 
entry and departure, see section 2 (e) of 
Ex.Ord.No.11310, Oct. 11, 1966, 31 F .R. 
13199, set out as a note under Rectio n 509 
of Title 28, .Judicia ry and .Judicial Pro­
cedure. 

Legis lati'\""e His tory. For l egislative 
history and purpose of .Act .Tune 27, 1952, 
see 1952 U.S.Code Cong. and Adm.News, 
p . 1653. 

C ross Refere nces 

Bond or undertaking as prerequ isite to issuance of vi s as to a li ens -with certain p hy­
sical disabilities or likely to become public charges, see section 1201(g) of this 
title. 

Definition of the t erm-
Alien, see section 110l(a) (3) of this title. 
Attorney General, see section 1101 (a) (5) of this title. 
Commissioner, see section 1101(a) (8) of this title. 
C onsula r officer, see section llOl(a) (9) of this title. 
Entry, see section- llOl(a) (13) of this title. 
Immigration Jaws, see section llOl(a) (17) of t his titl e. 
Service, see section llOl(a) (34) of this title. 

Duty of Attorney General to provide Commissioner of I mmlgra tlon 1tnd Katurallza­
tion with an office, see section 1552 of this title. 

Aliens e=>42-44. 
Attorney General P S. 

Library References 

C . .T.S. Aliens §§ 8o-s3. 
C . .T.S. Attorney General §§ 5, 6. 
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Note I 

Notes of D ecisions 

Administration of immigration and na-
tiona11t~· laws 3 

Appointment ot personnel 11 
non<l 13 
Comp<'nsation 12 
Constitutionnlity 1 
Delegation of ]lO\~Cr 4 
Department of Labor 5 
Uctcntion f acilities 10 
E,·jd cncc, rules an d ret;ulations 9 
J7'orcc nnd effect of rules and regulations 

rower of Con,ercss 2 

Rcdcw of atlmlnistrati•c decisions 15 

Il11Jcs n.ncl rcgu1ations 6-9 
EddC"nce 9 
Force an<l cfCect 7 
Scope under <lcle,;;atea 11ower 6 
Yalj<Jity 8 

Scope under c.Jclc;;atcd power, rules ancl 
regulations G 

Scrvke of process 14 
Yalicl.ity of rules and regulations 8 

1 . Constitutionalit y 

This chapter is not iff\ .. aJid as uncon· 
stitutionally del egating to immigration 
se rvice power to administer this chapter. 
U. S. ex rel. Circella v. Sahli, C.A.Ill. 
1954, 216 F.2d 33, certi orari denied 75 S.Ct. 
525, 348 U.S . 9G4. 90 L.lM. 752. 

Administration by Attorney General of 
powers which Cougress possesses over 
immigration and naturalization of aliens 
is not an un<:onstitutiona l delegation of 
power. Cermeno -Ce rna v. Farrell, D.C. 
Cal.1968, 291 F.Supp. 521. 

., Power of Congress 

Power of Congress to legi s late in 
connection ""ith immigration and natu­
ralization of aliens js p1enary. Cerrneno­
Cerna T". Farrell, D .C.Cal.1068, 291 F. 
Supp. 521. 

Congress may ex.elude aliens from tbe 
United States, prescribe tbe conditions 
under which they may enter, provide for 
their supervision, regulate their conduct, 
and fix their rights 'vhile in the United 
States. U. S. v. Frederick, D.C.Te x.1943. 
50 F .Supp. 7G9, affirmed 146 F.2d 488, 
certiorari d enied 63 S.Ct. 866, 324 U .S. 
861, 89 L.Ed. 1418. 

3. .o\(]m_inistration of Immigration and 
nationality laws 

Commissioner and Secretary of Labor 
l1ad authority to promulgate immigration 
rule requiring alie n <:oming to the United 
States as a temporary visitor to have a 
passport and visa. U. S. ex r el. Di J\Iieri 
Y. Uh l, C.C.A.N.Y.1038, 06 F.2d 92. 

Since Congress bad intrusted adminis­
tration of immigration Jaws to Depart­
ment of Labor, the Depnrtmcn t of Jus­
tice had no legal right or power to deal 
'vH:\1 exclusion or expulsion of aliens . 
Colyer v. Skeffington, D.C.J\fa ss. 1920, 265 
F. 17, reversed on other grounds 277 F. 
129. 

The Attorney General, as person 
charged with administration of immigrn. 
ti on and naturalization laws, h as broad 
di scretion in the implementing of the 
policies of such laws. Royalton Coll ege. 
Inc. v. Clark, D.C.Vt.1969, 205 F.Supp. 
365. 

The 'vord "jurisdiction" in f ormer sec­
tion 342a of Title 5 giving D epartment of 
J ustice "jurisdiction" over immigration 
of aliens in the United States is synony­
n1ons with "power to act", and means 
that Department of Justice alone has 
power to administer and enforce the im­
n1igra.tion laws. U. S. v. \Yhite, D. 
C.Cal.19-16, 69 F.Supp. 562. 

Tbe Secretary of Labor was authorized 
to recommend to tbe Secretary of State 
for his action under former section 222 of 
this title [now covered by subsec. (a) of 
this section ] proposed regulation forbid ­
ding a consular officer to refuse a T"isa 
to an alien on tbe g,roun d that he was 
likely to become a public charge where 
the Secretary of Labor bad accepted a 
public charge bond in advance of the al­
ien·s arrival in this country. 1933, 37 
Op.Atty.Gen. 374. 

4. Delegation of power 

This section setting out powe rs and 
duties of Attorney Gen eral and the regula­
tions issued thereunder give tbe Board 
of Immigration Appeals tbe authority and 
r igh t to exer cise power s of tbe Attorney 
General witb respect to any discretionary 
relief under this chapter. Wolf v. Boyd. 
C.A.Wasb.10<J6, 238 F .2d 249, certiorari d e­
nied 77 S.Ct. 814, 353 U.S. 936, 1 L .Ed .2d 
7:;9. rehearing denied 77 S.Ct. 1282, 353 U. 
S. !JS9, 1 L.Ed.2d 1146. 
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secretary wn s properly designated to 

act at continuPd licnring in place of one 
of three immigrant inspectors comprising 
inquiry board nt originn1 11 cn rlng on nl­
ien's right to re-enter after foreign Yisit. 
u. S. ex rel. Jllinuto Y. Reimer, C.C.A.K. 
y.1936, S3 F.2d 166. 

Doard of com1nissioners of iJnmigra­
tion, who by Act Aug. 3, 1882, were re­
quired to examine into condition of im­
migrants, could not d elegate to a com­
n1ittee power to determine whether such 
immigrants should be permitted to land. 
In re J\Iurnane, C.C.J\'.Y.1889, 39 F. 99. 

Under Act Aug. 3, 1882, § 2, requiring 
state commission, lwa rd 1 or officers to 
examine immigrants and rnake report, 
and proYiding that if they fell in certain 
classes they shoul d be excluded, immi­
grants could not be detai ned or sent 
back except on adverse report ma de to 
collector by 'Commissioners themselves, or 
by some person by them authorized; 
and where report was made by secretary 
of board on action of sul.Jordinate not 
nutborized to net final!;· in matter, and 
without further authority from commis­
sioners or either of them, and on subse­
quent exan1ination by one of commission­
e rs in1migrants were found not within ei­
ther of prohibited classes, they should 
have been di scharged and allowed to 
land. In re Bracmadfar, C.C.N.Y.1889, 37 
F. 774. 

.5. Department of Labor 

Under former provisions of section 342n 
-0f Title 5, executive officers of Depart­
ment of Labor bad authority to deter ­
mine whether or not Chinese seeking ad­
mission had been born in United States 
and was therefore citizen entitled to en­
ter . In re llfoy Quong Shing, D.C.Vt.J903, 
125 F. 641. 

Formerly, Department of Labor had 
rjght to prescribe conditions under which 
'81ien could depart. Ex parte Kurth, 
D.C.Ca1.l939, '.?8 F.Supp. 258, appeal dis­
missed 106 F.2d 1003. 

Lal.Jor Department ~as former ly ; ested 
with power to make rule r ega rding pres­
~nce of counsel at bea ring before immi­
gration authorities or taking of t estimo­
ny in absence of counsel. U. S. ex rel. 
Chew Deck v. Commissioner of Immigra­
tion and Katuralization, Port of J\'ew 
Yo rk, D.C.N.Y.1936, 17 F.Supp. 78, af­
firmed 86 F .2d 1020, certiorari denied 57 
S.Ct. 508, 300 U.S. 66G, 81 L .Ed. 874. 

Note 6 
6. Rules nnd rc;:-ul:itions-Scope under 

delegated power 

Regulations implementing this chapter 
nnd requiring Board or Immigrntion Ap ­
p eals to exercise such discretion and 
power conferred upon Attorney General 
by law ns was appropriate and neces­
sary for disposition of case delegated to 
the Board discretionary authority as 
broad as the authority conferred by this 
chapter upon the Attorney General, nnd 
d en ied to the Attorney General the right 
to sidestep the Board or to dictate its 
d ecision, and thus in individ nnl cases the 
Attorney General cou ld not de,·iate from 
his published regulations. U. S. ex rel. 
Accar~ Y. Shauglrnessy, N.Y.J951 , 74 S.Ct. 
499, 347 U.S. 260, 98 L.Ed. GSl. See, also, 
Shaughnessy v. U. S. ex rel. Accardi, N. 
Y.1955, 75 S.Ct. 746, 349 U.S. ~SO. 99 L.Ed. 
1074. 

Immigration officers actjng under la\v 
have authority to deny privilege of shore 
leave to alien through passengers on ves­
sel in port. The Santos l\Jaru, C.C.A. 
Tex.l!l36, 8-1 F.2d 482, affirmed 57 S.Ct. 
356, 300 U.S. 98, 81 L.Ed. 532. 

Former Commissioner of I mmigrutio n 
could not make regulations beyond pow­
er d elegat ed to him. U. S. ex rel. Cook 
v. Karnuth , C.C.A.N.Y.1928, 24 F.2d 649, 
reYersed on other grounds 49 S.Ct. 274, 
279 U.S. 231, 73 L.Ed. 677. 

\:Vhile former Immigration Comn1i ssion­
er could make r egulations to carry out 
provisions specified, it v~·as not permissi­
ble for D epartment to make or proclaim 
regulations which were beyond powers 
delegated by Congress to Commi ssioner; 
r egulations could not transgress Jaw. 
The P a rthian , C.C.A.J\'.Y .1921, 276 F . 903. 

Under Act of 1907 alien admitted to in ­
sular possession, such -;as Puerto Rico, 
Hawaii, or Philippines, could be s ubject­
ed to further examination jf h e proceed­
ed to nudnland, as test of his right to 
enter continent and former Cornnlissioner 
General of Innnigr ation was empowered 
to adopt such rule. Healy ;. Backus, 
Cal.1915, 221 F . 358, 137 C.C.A. 166, r e­
versed on other grounds 37 S.Ct. 400, 243 
U.S. 657, 61 L.Ed. 949. 

Under an earlier Act Treasury D epart­
ment could make rules and r egulations 
to carry out statutes and facilitate ex­
clusion and r eturn of persons " rhose im­
mjgration Congress bad f orbidden, but 
no mere rule cou ld operate to exclude 
pe rson not exclud ed by statutes. In r e 
Kornmebl , C.C.J\'.Y.1898, 87 F. 314. 
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Though Attorney General has broad 
p ower to promulgate r egulations within 
d elegated authority given him by Con­
gress, that power must be exercised In 
promulgating regulations that carry out 
statutory scheme ot admission or r ead­
mission of aliens and must be exe rcised 
within limits of procedural and substan ­
tive due process. Cermeno-Cerna v. Far­
rell, D .C.Cnl.l!ll3.S, 291 F.Supp. 521. 

The Immi g ration and Naturalization 
Services could not amen d this chapter 
and enlarge its scope, either by regula­
tion or construction. Air Tra nsport 
A ss' n of .America v. Brownell, D.C.D.C. 
1954, 124 F.Supp. 909. 

Citizen cannot be deprirnd of his Unit­
ed States citizenship by any reg ulation. 
American Pres ident Lin es '· Mackey, D. 
C.D.C.1953, 120 F.Supp. 897. 

Under .Act ....Marcb 3, 1903, Secretary of 
Treasury was vested with power to make 
and apply such rules relative to question 
of immigration a s might be shown from 
time to time to be necessa r y and conven­
ient. 1899, 22 Op.Atty.Gen. 460. 

7. -- Force and effect 

The rules of the Secretary of Labor 
concerning dej)ortation cases did not re­
quire that a person und er investigation 
prior to application for w arrant of ar ­
r est, should be advised of bis right to 
have counsel and to decline to answer 
questions, before b eing in terrogated as to 
his alienage. U. S. v. Tod, N.Y.1923, 44 
S.Ct. 54, 263 U.S. 149, 68 L.Ed. 221. 

Regulations of the United States Attor­
ney General providing that a person sub­
ject to deportation may apply for discre­
tionary r e lief in the nature of a volun­
tary departu re, suspension of deportation 
or pre-examination as to right of re-en­
try, have the force a nd effect of law. 
Mastrapasqua v. Shaughnessy, C.A.N.Y. 
1950, 180 F .2d 999. 

Regulation prescribed by former Com­
missioner General of I mmigr a tion had 
force and effect of law. Lum Sha You v. 
U. S., C.C.A.Hawaii 1936·, 82 F .2d 83. 

Regulation prescribed by former Com­
missioner General of Immigration , pro­
vi ding that if discrepancies appeared in 
course of examination of witnesses in 
h earing on alien's application for admis­
sion, further cross-examination should be 
pursued to fully develop truth, was not 
mandatory upon Immigration Board. Id. 

R egulations und er f ormer section 222 ot 
this title [now covered by subsec. (a) of 
this section] had f orce of law. Ham­
burg-Ameri cn n Line v. U. S., C.C.A.N.Y. 
1933, 65 F.2d 309, affirmed 54 S.Ct. 491, 
'.?91 U.S. 420, 78 L.Ed. 887. 

Regulations a dopted by Commissioner 
under immigration llllYS hnve fo rce nn d 
effect of law. Haff Y. T om Tang Sbee, 
C.C.A.Cal.1933, 63 F.2d 191. 

Rule promulgated by Comm issioner 
that notice of fines under immigration 
law s a nd of the n ecessity of bond or de­
posit to clea r vessel should be served on 
1nas ter, agent, owner, or consignee of the 
•essel, ' or other re sponsible person, had 
force of law. U. S. v. Columbus J\Ja rine 
Corporation, C.C.A.N.Y.1933, 62 F .2d 795. 

Rules of Department, unless conflicting 
·with jmmigration I:nvs, determine aliens' 
$tatus in United States. Ex parte Kojiro 
Sugimori, D.C.Cnl.193'.?, 5S F.2d 782, ap ­
peal dismissed 61 F.2d 1020. 

Regulntions under former section 222 ot 
this title [now covered by subsec. (a) of 
this section] which did not conflict with 
Act of Congress or treaty had the force 
of law and if they did so conflict they 
'vere void; in any event h owever they 
were to be considered as an executive in­
t erpretation of former chapter 6 of this 
title. Shizuko Kumanomido v. Nagle, C. 
C.A.Cal.1930, 40 F.2d 42. See, also, U. S. 
ex rel. Goodwin v. K arnutb, D.C.N.Y.1947, 
74 F.Supp. 660. 

R egulations defining procedure in de­
portation hearings, promulgated by the 
Secretary of Labor under former provi­
sion of former section 102 of this title, 
had force of law. Chun Shee v. Nagle, 
C.C . .A.Cal.1926, 9 F.2d 342. 

-: 

Departmental rules goyerning deporta­
tion proceedings, in so far as consistent 
with law, a re themselves law and bind­
ing on government as well as on aliens. 
Ex parte Radivoeff, D.C.Mont.1922, 278 F. 
227. 

Rules established under forme r section 
102 of this title had force of law and 
courts had to take judicial notice ot 
them. Colyer v. Skeffington, D.C.Mass. 
1920, 265 F. 17, rever sed on other grounds 
277 F. 129. 

i;!nder earlier Act p roper rules and 
r egulations adopted by Department, in 
pursuance of provisions of Act of Con­
gress, bad force and effect of Act itsel!. 
U. S. v. Sibray, C.C.Pa.1910, 178 F. 144, 

118 



Ch. 12 

bf corom!ssio~er 
under imm 1grabo n 

of bond or de­
~~Jd be served on 

,i.c>l consignee of the 
Ible person, bad 

'coJumbus J\Iarine 
'" F 9 d -9-J.1933, 62 ·- ' " · 

nJcss conflicting 
~ctermine aliens' 

4"t. r::s: parte Kojiro 
~ F.2d 782, ap -

llJ!O. 

procedure in de­
uli;nted by the 
r former provi · 
~ of this title, 

Shec •· Nagle, 

rnlng deporta-
h.r os consisten t 

law and bind ­
"11 •• on aliens. 

nL1922, 278 F. 

Ch. 12 ATTY. GEN.-COMMISSIONER 8 § 1103 
r eversed on other grounds 1E5 F . 401, 107 
c.c.A. 483. 

Tiules of Department of Labor respect­
ing exclusion o! Chinese persons had 
force an d effect of Jaw when not Incon­
sistent with it or Constitution or treaty 
with China. Ex parte Chow Chok, C. 
C.N.Y.1908, 161 F . G27, affirmed 1G3 F. 
1021, 90 C.C.A- 230. 

l n determining whether it was nnlaw­
ful for an alien immigrant to obtain a 
yisa ahead of his turn on waiting list, 
that notes i ssued by Secretary of State 
upon recommendation of Secretary of 
Labor to effect that issuance of visas 
out of turn was a violation of Jaw w ere 
not published in federal register permit­
ted inference that notes were not intend­
ed to haYe general applicability and le­
gal effect. U. S. v. Birnbaum, D.C.N.Y. 
1944, 55 F.Supp. 356. 

Notes issu'ed by Secretary of State 
upon r ecommendation of Secretary of 
Labor that issuance of visas out of turn 
was a violation of Jaw did not constitute 
administrafroe interpretation of former 
sections 201-226 of this title, entitled to 
great weight in construing it, in Yiew of 
practice which dis regarded language of 
the notes. Id_ 

Since such rules and regulations as 
former Commissioner-General uf Immi­
gration was authorized to establish un­
der former section 102 of this title had to 
be consistent with Jaw, they could only 
have force and effect of Jaw when not in 
contravention of law. Holland-America 
Line v. U. S., 1918, 53 Ct.CJ. 522, reYersed 
on other grounds 41 S.Ct. 72, 254 U.S. 148, 
65 L .Ed . 193. 

8. -- Validity 

The immigration rule prescribing fi¥e 
entry requirements for aUen seamen \Vas 
not an enablin g act, did not grant right 
of entry, merely set out five conditions 
for entry which had to at all times be 
complied with, obligated immigration of­
ficials to order detention in all cases of 
noncompliance with these provisions and 
did not prevent detention for other r ea ­
sons not named tberei!}. National Surety 
Corporation v . U . S., C.C.A.Tex.1944, 143 
F.2d 831, certiorari d enied 65 S.Ct. 268, 
323 U.S. 782, 89 L.Ed. 625. 

Rule establisbed by former Commis­
sioner General of Immigration that alien 
through passengers on vessels touching 
at ports of United States might land 
t emporarily if immigration officer was 

Note 8 
satisfied that they would depart on ship, 
but that officer mlght deny such privi­
lege, was >alid exercise of Commission­
er's authority. The Santos Maru, C. 
C.A.Tex.1936, 84 F.2d 482, affirmed 57 S. 
Ct. 35G, 300 U.S. 98, 81 L.Ed. 532. 

Right ot entry gran t ed by treaty to 
minor son of r esident Chinese merchant 
w as subject to d epartmental rule and ex­
ecutive order r equiring presentation of 
duly visaed passport. 'Veedin v. Ung 
Sue Chu, C.C.A.W ash.1933, 64 F.2d 953. 

Under Act of 1907, rule 35(e), proYiding 
that, after arrest of alien in deportation 
proceedings, he should have full opportu ­
nity to show cause why he should not be 
deporte~; that he should be apprised of 
his right to counsel, and that he and his 
counsel might inspect all evidence on 
which he was arrested and be given op ­
portunity to offer eYidence and s ubmi t 
<1rgument and to inspect and copy r ecord 
an d findings, such provision contemplat­
ed bearing at which alien had to be 
present and be confronted with witnesses 
against him and have full opportunity 
for cross-examination. U. S. v . Sibray, 
C.C.Pa.1910, 178 F. 144, reversed on other 
grounds 185 F. 401, 107 C.C.A. 483. 

Under · .Act of 1907, rule 24, providing 
that any alien who entered United States 
across Canadian border at any other 
point tha n those designated should be 
deemed to h ave entered country unlaw­
fully, was valid though no p enalty was 
prescribed for its violation. Ex p a rte 
Hamaguchi , C.C.Or.1908, 161 F. 185. 

Attorney General 's r egulations defining 
criteria for approval of schools atten ded 
by foreign students having nonimmigrant 
a lien status wer e r easonable. Royatton 
College, Inc. v. Clark, D.C.Vt.1969, 295 F. 
Supp. 365. 

D etermination that an -immigrant qual­
ifies to use special form in lieu of imn1i­
grant visa or r eentry p ermit when r e­
turning to an unrelinquished lawful per­
manent r esidence in the United States 
after a temporary absence abroad not 
exceeding one year, is within specifically 
delegated power of this chapter . Cer­
meno-Cerna Y. Farrell, D.C.Cal.1968, 291 
F.Supp._ 521. 

Regulation making special form for 
r eentry of alien with permanent resi ­
d ence into United States from temporary 
visit abroad invalid when p resented in 
lieu of immigrant visa or reentry permit 
by aliens who return for primary pur­
pose of accepting employment at place 
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Note 8 
wli'ere ... Secrclary of Lnbor h as determ ined 
thnt lnbor dispute exists , when construed 
to app ly only to nlicns who Jiye in for­
eign country, is YOlid as exercise of gen· 
ern lly clelP;;ntcd power of Attorney Gen­
ernl in cuiorccmcnt of immigration laws. 
ld. 

Commissioner of Immigration nn d Nat­
uralization' s regulation defining term 
"nlien" as any ali en as defined by im­
migration ~aws and any person applying 
for ndmission to United Stntes on ground 
that he is citizen or national of the Unit ­
ed States was ..-oid. American President 
Lines v. J\Iackey, D.C.D.C.l!l53, 120 F . 
Supp. 897. 

Former Commissioner General of I m mi­
gration exceeded his powers under form­
er section l02 of this title in formulating 
rule that no attorney s hould demnnd or 
receive Con,1pensation exceeding $25 for 
appearing in behalf of United States, or 
of alien or aliens constituting one family 
applying for admission, unless autho­
rized to do so by Department or officer 
in charge of immigration stntion; h ence 
r ule wns in•alid as being legislation. 
Merkle v . Paschkes, 1922, 204 N.Y.S. 102, 
123 Misc. 203. 

9. -- E,·iclence 

Under Regulations of the Immigration 
Rnd Katuralization Service rul es tha t 
statements to he u sed in evidence shall 
be in writing, that officer sha ll ask per­
son interrogated to sign the statement 
that interrogation shall be under oath or 
affirmation Rfter warning, and that a 
r ecorded statement may be r eceiYed in 
e..-idence only if its make r in una..-ailable 
or refused to testify or testifies contrary 
to the statement, investigating officer 
must obtain statement under oath and 
seek to have it signed, and only such a 
r ecorded statement may be used as eYi ­
dence when the maker gives contradicto­
r y eYidence. Bridges v. \Yixon , Cal.1945, 
65 S.Ct. 1443, 32G U.S. 135, 89 L.Ed. 2103. 

The Regulations of Immigration and 
J'\aturalization Ser.vice r elating to evi­
dence were designed to afford due proc­
ess of Jaw to the a li en, who may insist 
upon an observance thereof. Id. 

.Assuming that file of Immigration and 
Katuralization Service relating to sworn 
application for r egistry of alien's father 
as an alien was a copy, the authentication 
of the same by the district director of the 
Immigration and Katuralization Service 
rendered the same admissible in d eporta-

tion proceeding nlthough the legnl cust ody 
of r ecords was in the Attorney General. 
1'faroon v. Immigrnlion and Naturalization 
Service, C.A.l\fo.1960, 36! F.2d 982. 

\Yh ere n deportee ll:1s applied for su s­
pension ·of deportntion, federal reguln­
tion, having the force an d effect of Jaw, 
puts a duty on inquiry officer of dis ­
cussing the evidence r elnting to the de­
portee's eligibility f or such relief and 
the r easons for granting or denying such 
application. .Acosta ..-. Lnndon, D .C.Cal. 
]!)54, 125 F.Supp. 434. 

JO.\ Detention facilities 

Alien awaiting deportation was not 11 -
legally confined in Federal House of De­
tention instea!l uf at Ellis I s land under 
r egulation of I mmigration and Katural ­
ization Service providing that an alien 
under deportation proceedings may be 
confined in a jail which has been ap­
proved by the service as a detention fa­
cility, where ali en made no showing that 
Federal House of Detention was not ap ­
proved, in view of statement by assistan t 
United States attorney that it was so 
approved. U . S. ex rel. Russo Y. Thomp­
son, C.A.N.Y.1049, 172 F.2d 325. 

Under former section 342a of Title 5, 
return to writ of habeas corpus by al ­
leged Chinese alien, showing that defend­
ant was officer of immigration under 
control of former Commissioner Genera l in 
charge of port where Rlien attempted to 
enter, by designation of former Secreta ry 
of Commerce and Labor , and that he 
h eld such Chinese person as such officer, 
sufficiently showed authority for deten­
tion. In re Moy Quong Shing, D. 
C.Vt.1903, 125 F . 641. 

11. Appointment of personnel 

Under earlier Act, inspectors of immi­
gration were to be appointed by Secre­
tary of Treasury, and not by superin­
tendent of immigration. Nishimura Ekin 
v. u. s.. caJ.J892, 12 s.ct. 336, 142 u. 
S. 651, 35 L.Ed. 1146. 

Secretary of Treasury had power to 
appoint or designate supervising inspec­
tor or special inspecto r to perform such 
duties as he should direct and to serve 
at such places as would, in judgment of 
Secretary, best promote administration of 
I mmigrant In spection Service, and such 
appointee might proper ly be paid from 
immigrant fund. 1892, 20 Op.Atty.Gen. 
259. See, also, 1891, 20 Op.Atty.Gen. 76, 
259. 

120 



Ch. 12 Ch. 12 ATTY. GEN.-COMMISSIONER 8 § 1103 
Secretary or Tr~nsury wns empowered 

by Act Aug. 3, 1S82 to employ counsel for 
purpose or advising and defending 
boards of Immigration nnd t o pay for 
such sen-ices out of immigrant fund. 
1SS5, JS Op.Atty.Gen. 108. 

J!?. CompC'n!'>ation 

Supervising inspector or special in spec­
tor might pro1>erly be paid from immi­
grant fund. 1892, 20 Op.Atty.Gen. 259. 
See, also, 1891, 20 Op.Atty.Gen. 76, 259. 

Attorney General ruled that superin­
tendent of immigration and bis clerica l 
a ssistants might be paid out of "immi­
grant fund" created under section 1 of 
Act of Aug. 3, 1882. 1891, 20 Op.Atty.Gen. 
69. 

13. Bond 

'Vbere bond was given as a condition 
to admission'o! nn alien as a nonimmi­
grant as well as 'for timely departure, feet 
that a lien departed without expense to 
government so that no damages were 
suffered did not preclude enforcement or 
bond providing for liquidated damages, 
since such was proper to compensate fo r 
i ndirect dnrnage done to national econ­
omy, expense of investigation and main­
tenance of an agency to enforce the im­
migration Jaws. Earle v. U. S., C.A.N.Y. 
1958, 254 F.2d 384, certiorari denied T9 S. 
Ct. 35, 358 U.S. 822, 3 L.Ed.2d 63. 

Under the broad authority granted to 
regulate the admission or nonimmigrants, 
the exaction of the bond as a condition 
to admission was within the po,vers i n­
herent in the grant, even in absence of 
express statutory a utbority. Id. 

Any question surety might have raised 
as to power of forn1er Commissjoner 
General of Immigration to determine ves· 
sel' s liability to fine for master 's failure 
to detain alien seaman on board was en­
tirely obviated by surety's voluntary sig­
nature of n1aster's c1earance bond, pro­
viding for such determination by Com­
missioner General. · Indemnity Ins. Co. of 
Korth America v. U. S., C.C.A.Aln.1934, 74 
F .2d 2'.:?. 

14. Service of process 

Commissioner of Immigration and At­
torney General, in absence of voluntary 
appearance, are subject to service of 
process and suit only in the District of 
Columbia. Di Battista v. Swing, D.C. 
Md.19i).), 135 F.Supp. 938. 

Note 15 
15. Review of a<lmlnistratlve <leclslons 

In exercising Its delegated nuthorlty, 
the Board of Immigration Appenls can 
make its own Independent determln.ntions 
on questions of Jaw and fact, nnd on 
whether discretionary r elief should be 
grnnted. " ·oodby v. I mmigration nnd 
l'\aturnlization Sen-ice, rnGG, 87 S.Ct. 483, 
385 U.S. 276, 17 r, .Ed .2d 302. See, nlso, 
Noverola-Bolaina v. Immigration and 
Naturalization Sen-ice, C.A.9, 19QS, 395 
F.2d 131; De Lucia v. Immigration nnd 
l'\nturaliznlion Service, C.A.I ll.1960, 370 
F .2d 305, certior ari denied 87 S.Ct. 8Gl, 
386 U.S. 912, 17 L.Ed.2d 784. 

Failu~e to notify alien that deportn· 
tion proceedings against him had been 
referr ed to Attorney General would not 
constitute a denial of due process of law 
or prejudicial noncompliance with this 
chapt~r where only questions or law 
w ere referred to and considered by the 
Attorney General. l'\ani v. Brownell, 
1957, 247 F.2d 103, JOl 'C.S.App.D .C. 112, 
certiorari denied 78 S.Ct. 119, 355 U.S. 
870. 2 L.Ed.2d 75. 

Attorney General had discretion to r e­
view a decision by the Board or I m m!· 
gration Appeals, refusing to exclude 
alien, and any denial of due process on 
such review was corrected by judicial 
review. Klapholz v. Esperdy, D.C.l\ .Y. 
1961, 201 F.Supp. 294, affirmed 302 F.2d 
928, certiorari denied 83 S.Ct. 183, 371 U. 
S. 891, 9 L.Ed .2d 124. 

Absent showing of good cause, court is 
reluctant to orde" change in official rec­
ords of ln1migration and Naturalization 
Service; when an immigrant enters this 
country and applies for citizenship, b is 
sworn statements should be true state­
ments. Petition of I~onsh, D.C.N.Y.1960, 
188 F.Supp. 136. 

Failure to transmit to alien copy of 
decision of tbe Board of lmmigratio n 
A.ppea1s, on review of Bo.ard,s deci sion 
by tbe Attorney General, coupled witb 
failure to given alien notice of r eference 
to Attorney General in order that he 
might submit argument, invalidated At­
torney General's decision t hat alien 
was subject to deportation. Bannout v. 
Brownell, D.C.D.C.1955, 129 F.Supp. 488. 

Under regulation provjding for re­
view by Attorney General of decisions 
of Board of Immigration Appeals, alien 
is not entitled to an oral bearing before 
Attorney General, but is entitled to no -
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