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HEMORANDUM Mrs. Gauf -
Mr. Cramtoc

Re: Application of the Freedom of Information Files

Act to the President

The Freedom of Information Act applies to every “agency”
that Is a part of the federal government. Section 2 of the
Administrative Procedure Act (5 U.S.C. §551), of which the
Freedom of Information Act is a section, dafines agency as

. + « Bach authority of the Government of

the United States, whether or not it is

within or subjsct to review by another

agency, but does not inciude -=-

(A) the Congrass

(B) the courts of the United States

(C) the governments of the Territories or
possessions of the United States "

() . . . (8B) [other exceptions none of which

B ¥ app cable to the questions involved

hotc]

This definition is literally broad enough to include
the President. However, becauss the definition does not
by its terms include or exclude the President, the coaven-
tiopal rule of ststutory coanstruction that words in a
statute should be givea their plain meaning suggests that
the Office of the President is not included in the defini~
tion, Certainly the President i{s not normally regarded as
an administrative agency. An examination of the legislativs
history of sectiocn 2 of the APA reveals that Conmgress did

" mot so regard the Office of the President when it formulated

-the definition of agency.

L

%/ The coverage of the Administrative Procedure Act and

the Freedom of Information Act is, with exceptions not
relevant here, coextensive; both Acts rsach governmental
activities performed by "agencies.” Thus, the arguments
presented here with respect to the FOI Act apply equally
as well to the coverage of the APA,
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1., Legislative History of Section 2

F The word “'agency” was first defined in the original
el Administrative Procedure Act (60 Stat. 237, ch. 324, §2(a)
(1L946)). though the Act has been amended a number of
times, the definition has remained essentially intact,

The Administrative Procedure Act was substantially a
legislative culmination of the work of the Attorney Ceneral's
Committee on Administrative Procedure. Thus, the cosments
of the Committes on the coverage of the Act are especially
significant:

[!any different, and sharply varying,

figures of the number of Federal adminis~
trative agencies have been current in

popular discussion. The particular

total arrived at depends, of course, on

the unit to be taken as constituting an .
'agency' as well as on the concept applied

i in designating a particular agency as

! ‘administrative.' The Coammittee has

‘ regarded as the distinguishing feature

of an 'administrative' agency the power

to determine, either by rule or by decision,
private rights and obligations. 1f the
laxgest possible units be taken as ‘asencies,'
there are in the Federal Government nine

exsecutive departments and eiégteen fndependent
a ies which possess s ificant adminis-
trative powers of this character. (Ecphasis
added.) Fipal Report of the Attorney General's
Committee on Administrative Procedure, S.Doc.

8, 77th Cong., lst Sess. (1%1), at p. 7.

Adthough the Ccamittea proceeded to explain that there
were wany smdller units within the departments and independ-
ent agencies which should themselves be regarded as individual
‘agencies, the enumeration of the "largest possible units"

rted to be categorical. The conspicuocus omission of
the President from that category suggests that the word

- "agency' was not {ntended to include the President,
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Moreover, the Committea's intentional exclusion of the
President was fully reflacted in its proposed draft bill,
which defined “agency” to mean '‘any department, board,
commigsion, authority, corporation, administration, independ-
ent establishment, or other subdivision of the exacutive
branch of the Government of the United States . . . ."

Id., at 152. Although Congress substituted for this enumer-
ATIon of variosus types of organizational entities the sizpie
generic phrase "each authority (whether or not within or
subject to review by another agency),” it is clear that

) Congress did not inmtend a substantive change designed to
include the President but rather intended nothing more than
3 a mere simpiification of the Committee definition. As the
Senate Judiciary Committee explained:

It is necessary to define agency as

"authority' rather than by name ox

form, because of the present system

of including one agency within another .
or of authorizing internal boards or

“"divigsions’ to have final authority.

Staff of Senate Comm. on the Judiciary,

79th Cong., lst Sess., Raport on the

Administrative Procedures Act 13 (Comm.

Print 19435).

The report of the House Judiciary Committee, issuad in May
1946, includad a single paragraph explaining why “agency"
y had been defined by use of the broad word "authority"t

Whoever has the authority i{s an agency,
whather within another agency or in combination
with other persons. In other words agencies,
necessarily, cannot be defined by mere form
-such as departments, boards, etc. I1f agencies
vere defined by form rather thanm by the criteriom
of authority, it might result in the unintended
inclusion of mere “"housekeeping” functions or
the exclusion of those who have the real power
to act. H.R. Rep. No. 1380, 79th Cong., 24
Sess. 19 (1946) 2f

_j See also, Attorney General's Manual om the Admdnzstracivo
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Furthermore a strong inference that Congress did not
intend to include the President in the APA definition of
“"agency 4arises from the difference in the definitions of
the same word in the APA and the Federal Register Act, a
difference of which Congress was cognizant.¥/ 1In contrast
to section 2 of the APA, section 4 of the Federal Register
act (49 Stat, SO1l, 44 U.S.C. 304) specifically includes tha
President in its definition of ‘Faderal agency™ or '"agency.”
The failure of Congress to nane the President expressly
in section 2 of the APA suggests an lntenticn that cthe
provision is not to apply to the Ptesident.

The only relevant discussion of this question appears
to be a colloyuy between 1.C.C. Commissioner Aitchison
and Congressman Jeanings, during the House hearings:

“Mr. Aitchison: . . . 1 find the courts
are excluded from section 2, Is the
President? He makes rules; he makes
adjudications of the type which are
referred to in this act, Now, that is
none of my business; I am just a citizen
and just throw that question in for what~-
ever it is worth. 1 do pot know what the
intent is, of course,

%/ See Staff of Senate Comm, on the Judiciary, Op Cit. 12.

¥%/ The opposite conclusion could be drawn from a statement -
in a Senate Judiclary Committee Primt, Op. Cit. p. 12,
which states that the term "agency” in Section-l—-&c defined -
substancially as in ., . . the Federal Register Act." However, ..
an examination of the definition in the Federal Register Act . o
reveals that but for the addition of the President, the defi- -
nition is the same as that in the draft bill prepared by the - %\
Attorney General's Committee. It i{s an enumeration of organiza- i
tional entities. And, as stated above, the reason for changing -
from this ennmeracioa to use of the broad word *“authority” P
was not to include the President but to reach entities cxarcinlqg
final authority which were within larger entities.
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“Mr. Jennings: Well, Lf it operates to
forbid the President from operating as

a legislative agency, I wauld say it is
good law."

“"Mr. Aitchison: I cannot debate that,
because that is out entirely of wy sphere.”
Administrative Procedure Act = Legislative
History (House Hearings), S. Doc. 243,

7%th Cong., 2d Sess., p. 123.

The ablique rasponse, as well as the obviously mischievous
question, strongly suggests a sharad doubt that the section 2
definition of ‘'‘agency,” despite its breadth, would really
include the President.

Further evidence of this conclusion can be found {n
several statemxzents by Congressmen that the APA was enacted
to deal with those agencies established by Congress to d
aduminister the laws, Congressman Sabath, who was in chargs
of the bill on the floor of the House, declared that

[tihe object of the bill is . . . to improve
‘ the administration of rules and regulations
sade by the agencies under grants of sower
from Congress, and to establish uniformity
Oof practice 8o that any citizen may have his
day in court with a minioum of delay and
expense, Administrative Procedurs Act ==«
Legislative History (Senate Committee Print),
S. Doc. 248, 79th Cong., 2d Sess., 345-346.
(Emphasis added),

During the debate, Congressman Hodbs refctred to & kind of
fourth branch of the government:

1t seems to me that the Constitution of the
United States, has divided the powers of our
Government into thrae coordinate branches,
the legislative, executive, and judicial,
These have been swallowed up by some adminis-
trators and their staffs who appareatly
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believed that they were oanipotent. These

have sxercised all of the powers of govern-

ment, arrogating to themselves more power

than ever belonged to any man, OrX zroup.

This has made necassary the enactment of

some such legislation as is now in process
~ of passaga.

Thus, it seems apparent that by the word "agency,” Congress
was pot referring to the constitutional office of the
Presidency but to entities created by Congresa to administer
legislative programs.

2. Construction of Section 2 since 1946

Since 1546, the Admimistrative Procedure Act has under-
gone a nusber of changes including the addition of the
Freedom of Information section (5 U.5.C. §552) to the Act,
However, nothing in the legislative history of the efforts 4
to reviss the APA sheds direct light on the status of the
President as an ‘agency.’

Professor Davis appears to be the only witness during
all of the Hearings who specifically refers to the questiom.
He assuwmes that the President is subject to the Act. In
the context of arguing against the deletion from sectiom 10
of the exception from reviewadility of any agency action
which is "“by law committed to agency discretion, Professox
Davis asked; e

What is {t under this act, under the

present Administrative Procedure Act

that prevents &8 court from reviewing

the President's discretionary power L AR
to conduct our foveign policy? 1t is R ¢
those words, 'except so far as agency :
action is by law committed to agency

discretion.' 1If you knock out these

words, then the a&ect will say that the

Presideut'n foreign policy decisions

shall be judicially reviewable for

abuse of discretion. Nobody wants that.

- o
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Sepate Hearings on S. 1160, S, 133§,
S, 1758 and S, 1579, 49th Comz., lst
Sess., b, 1589,

i o - Then, in responsa to Mr. Cornelius Kennedy's expressad doubt
Tibel as to whether such Presidential decisions as the withdrawal

. of civilians from Vietnam would even coma within the APA
definition of *yrule', Professor Davig insisted that it would,

concluding:

It is clearly rulemaking Ly the
President. 7This {8 rulemaking by
@an agenecy . . . . 1d. at 170,

i Mr. Kennedy remained unconvinced that such 2 Presidential
} decision would comstitutd & ‘rule.” The point was not

! raised by the Subcommittee whether the President was
subject to the Act at ail.

In his written statement to the Senate Subcowmittee,
* Professor Davis also referred to the Act'm application to
the President:

1f President Johnson and Governor Johnson

of Mississippi exchange letters or telegrams
about strategies for keeping racial peace

in Mississippi, the papers will have to be
made promptly availabla to any person,
inciuding those who want to defeat the

strategies. Hearings Before the Subcommittee
on Administrative Practice and Procedure of

the Senate Judiciary Cosmittee on S. 1663,
Administtatigg Procedure Act, &8th Cong.,

o In an Axticle cubnaqnent to the enactment of the Freedom

. of Information Act, Davis has concluded that the President

 is subject to the Act because “‘[w]ith that observation

" . before the subcommittea, it made no change." Davis, The
Information Act: A Preliminary Analysis 34 U. Chi, Law
Rev. 761, 794 (1967).
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The only other reference in the Hearings to this Question
1s a written statesent by Assistant Attorney General Rorbert
Schlei, Office of Legal Counsel. Mr. Schliei objected to
the proposal to transfer to the courts ultimata responsibility
for the disclosure of the records of the Executive branch
en the grounds that the Executive's responsibility for the
“safekeeping of Executive records is a constitutionally
derived responsibility and that in the exercise of this
regdponsibility, "tha Executive is accountabla only to the
electorate, Under the separation of powers concept, Conyress
cannot transfer responsibility for Executive records to the
courts, * Hearinga on S, 1160, S, 1336, S, 1755, and S, 1373
Before the Jubcommittee on Administrative Practlice and
Procedure, Senate Judiciary Committes, 89th Cong., lst Sess,
209, 204-05 (1963). Appellants in their Reply Brief im
Soucie v, David, 448 F.2a 1067 (1961), cited this language
for the proposition that Congress was made aware that it
was extending coverage of the Act to Presidential ree¢oxrds
not otharwigse uxempt and that, despite objections of the ‘
Department of Justice, Congress chose not to change the Act
~ to excmpt the President or President{al records from its

coverag Reply Brief for Appalliants, 6~7. However, the
inferenc» is just as plausible that Congress' imaction reflects
its view that seetion 2 does not include the President in

the definition of "agency."' An even wmore likely conclusion

is that the statement refers not to Presidential documents
simpliciter but to records of “agencies” within the Executive
branch. Construad in this way, the statesent says nothing
about whether the document: of the President are subject to
‘the Act. .

. A nore conclusive {ndication that Congress does not e
view the APA definition of “agency” as including the President
can be found in a study by a Subcommittee of the House Govern~
ment Operations Committee. In February 1965, the Subcommittes,
headed by Congressman Moss, the leading proponent of Freedom
of Information legislation i{n the House, sent & quastionnaire
to "all agencies, departments, boards, and commissions in
the Government™ to inquire about their practices under them
section 3 of the Administrative Procedure Act, which subsequently
?as superseded by the Fresedom of Information Act., The list

- § -
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of agencias -- approximately 102 -- included several components
of the 2xecutive Office of the President -- the Bureau of

the Budget, the Office of EImergency Planning and the Office

of Science and Technology <= but omitted the President and

the White louse Office. Federal! Public Records Law, Hearinzs
Before a Subcommittee of the Committea on Government Uperatiorns,
House of Representatives, 39th Cong., lst Sess., om H.R. 53312,
efc., pp. 103, 277-240.

Again {n 1963, Conzressman Moss issued a compilation
of the implementing reguiations required to be issued by the
several departments and agencies under the Freedom of lnfor-
mation Act. Congressman Moss was critical of the fact that
several agencies bad been remiss in issuing such regulationms.
He aid not comment, however, on the failure of the President
or of the White House Qffice to do so. Frecedom 2f Infor-
mation Act (Compilation and Analysis of Departmental Rezula-
tions Implementing 5 U.S5.C. 552), Committee Print, YUtk Cong.,
2d Sess., p. 3. Certainly, if the Office of the President .
is an ‘agency” at all, {t is an extremely important one =-
far too important to have been overlooked in two exhaustiva
studies of agency practices.

Finally, the fact that no President in office during
the entire 28-year 1ifo of the APA has deemed it necessary
to comply with the Act's rulemaking and adjudicatory provisicns!/
fllustrates that six successive Presidents hava shared the
unanimous view that the APA, despite 1its broad definition
of "agency,' sim2ply doas not include the President, a view
which has not been questioned by successive Congresses., As

%/ Bulemaking 1s defined as "agency process for formulating,

S . amending, or repealing a rule,” which, in turn, is dafined
as “"the whole or a part of an agency statement of general or
particular applicability and future effect designed to i{mplement,
interpret, or prescribe law or policy. . . ." 5 U.S.C. 551(3),
(4)., Adjudication is defined as ‘agency process for the formue
lation of an orderx,™ which, in turn, {s defined as “‘the whole :

- or & part of a final disposition, whether affirmative, negative,
injunctive, or declaratory in form, of an agency in a matter
other than rulemaking., . . . 5 U.S.C. 551(7), (9).
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stated by Attorney General Kennedy, in sustaining the validity
of Executive Order 10925, which barred racial discriminatio
in the pexformance of Govement contracts:

the unanimous view of four successive
Presidents as to the extent of their

| authority is entitled to substantial

f welight. Uaited States v. Midwest Oil

? Co., 236 U.S. 459, 472-75 (1913). That

! weight 1s increased by the fact that thea
Praesidential view has begen acquiesced in

by successive Congresses., Such acquiescence
in Zxecutive practice will be inferred from
sllence over a period of years, Unitoed

States v. Jacksan, 280 U.S5. 1383, 196-97

- (1930); Norwegiam Hitxozen COo. v. lLnited
| LStates, 238 U.S. 294, 313 (1933). &2 op.
! A Go’ HO. 21’ ppc 10'11._’

'

3. Implications 1f the Office of the President were considered
an ‘Agzency’

Because statutory interpretation is “the art of prolif-
erating a purposa,” Brooklyn Kat'l Corp. v. Comwm'ner, 157
F.2d 450, 431 (2d CivoyvTerr—dented; 229 U.3T733(1%46),
: the conclusions suggested—uy thy—tegislative history wmust
x be placed in the context of the purposes underlying passage
: of the APA as a whola. An examination of the entire Act
demonstrates that {f the President ia deemed to be an agency
| the application of the APA will produce imappropriate and
- incongruous results. This leads to the conclusion that the
term “agency” does not {nclude the Oifice of the President
for, in interpreting a statute, it will not be assumed that

»

®/ See also United States v. Barmancs, 209 U.S. 337, 339

(1208) : <she-reemactment by—Gongrass, without change,
8 of a statute, which had previously received long continued
executive coastruction, is an adoptiom by Congress of such
comstruction.
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Congress intended to adopt laws that do vioclence to good
sense and sound administration. A few examples {llustrate
the point.

If the President were an agency, the wage and price
freeze order would have been subject to the procedural
requirements of the rulemaking gection of the Act (5 U.S.C.
$§553) because the order would have been 'an agency statement
of . . . future effect designed to . . . prescribe law or
policy . . . and includes the approval or prescription for
the future of rates, wages . . . [amd] prices . . . ." As
a result, the order would have had to have been first pre-
ceded by notice and public participation and could not have
gone into effect for thirty days unless the President “for
good cause ' found (and incorporated the finding and a brief
statement of reasons therefor im the rules issued) that
notice and public participation were ’'impracticable, uannec-
essary, or coatrary to the public interest", 5 U.S5.C. §553.
Even assuming the coanstitutiopality of such an interference
in the internal functioming of the Chief Executive's Office,
see Myers v. Inited States, 272 U.S. 52 (1926), the intemtion
of imposing these procedural requirements on the President
should not be attributed to Congress in the absence of any

- evidence in the legisliative bistory that showe that Congress

contaxplated such & result. HMozeover, to permit public
participation and to conform to the other procedural require-
ments of rulemeking, the Office of the President would have
to be greatly expanded -- another result Congress did not
conteapliate,

A wore dramatic illustration of the kind of incongruous
congequences that would follow if the definition of “agency”
included the President arises im the area of forsign affairs,
Read literally, the Act would require notice of and public
participation in any President{al statement designed to
implement, interpret and prescribe foreign policy unless:

(a) the President specifically found that
notice and public participation were
impracticable or contrary to the public
interest; or

(b) the President specifically found that
the public rulemaking provisions would
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clearly provoke definitely sirable
international conaoquences.*

It is highly questionable whether such procedural require-
ments could constitutionally be imggsed upon the Prasident

in his conduct of foreign affairs. ®/ Buc again, assuming
that such measures were constitutional, it would be incredible
to ascribe to Congress an intention to impose them on the
President.

*/ The phrase foreign af®lrs function which operates to
make the rulemaking section inapplicable when such a

function i8 involved "is not to be loosely interprated to

mean any function extending beyond the borders of the United

States but only those 'affairs' which so affect relations

with other govermments that, for example, public rulemaking

provisious would clearly provoke definitely undesizable inter-

national comsequences.” S, Rep. No. 752, 7%th Cong., lst .

Sess, 13 (1945).

*/ See Q. & S. Airliges v. Haterman Coxrm., 333 U.S. 103,
109 (1948): “The President . ., . possesses in his own

right certain powers conferred by the Constitution om him

&8s commander-in-chief and as the Nation's organ ia foreign
affairs*; and United States v, Curtiss-Wright Export, 299

U.S. 304 (1936): Because of "the very delicate, plenary

and exclusive power of the President as the sole organ of

the federal govermwent in the field of intermational relations
« » » [Congress must] accord to the President a degree of ‘
discretion and freedom from statutory restrictions which

would not be admissible were domestic affairs alcone involved

e « » » BSecrecy in respect of information gathered by [the
President's agents] may be highly necessary, and the premature
disclosure of it productive of harmful results. This consider~
ation, in comnection with what we have already esaid oun the :
subject discloses the umwisdom of requiring Congress in this
field of governwental power to lay dowm narroWly definite
gigngzzds by which the President is to be govermed.” Id. at

-12-
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4. Corstitutional Counsiderations

In addition to the constitutional arzuments with respect
to particuiar applicationa of the Act briefly alluded to in
tke previous sgction of this Memorandum, serious constitutisaal
quostions would be raised by legislation that compelled public
xelaagze of ali Presidential documenta. The fact that thase
constitutional doubts oxist dictates that the statuta bte
conatrued not to include the President, It is a well-sattled
rule of comstruction that an interpretation of 2 atatute that
ralgses substantial constitutional questions will not be adopted
whars another reading of the statute is possible, Aas the
Supreme Court said in Crowell v, Benson, 285 U.s5. 22, 66 (1332):

“hen the validity of an Act of the Congress

is drawm ip question, and even if a serious

doubt of constitutionality is raised, it is

a cardipal principle that this Court will é
firet ascertain whether a constructisn of

the statute is fairly possible by which the

question may be avoided,

The first question involves the doctrine of exacutive
privilege. Although the doctrine refers to the power of
Congress vis & vis that of the Executive, the power of Congress
to compel disclosure of agency records to the public at large
can be no greatexr than {ts power to compel disclosure to
Congress itself, Premised on the doctrine of separation of ..
powere tha executive privilege is the right of the Executive -
to safaguard {nformation in the discharge of his responsibil~ ~
ities under the Comstitution, his exercise of executive power, .
Certainly, it cannot be conteznded that Congress sought to .
limit the Executive's privilege to the nine statutory exemptions -
in the Freedom of Information Act, for Congress does not have . -
such power. Axtiele 11, section 1 of the Constitution ("[tlhe
Exgscutive Power shall be vested in a President of the United
States of America™), may well preclude Congress from emacting
legislation in any way centrolling the President's actions
with regard to Presidential papers. Cf. Myers v. United
States, 272 U.8, 52 (1926) (removal of executive officials

-13o
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from office is an executive function and as such cannot

be subject to any act enacted by Congrass). A construction
of the word "agency™ to include the President would force
.the President to viclate the law in the name of executive
privilege whenever he chose to withhold documents of his
Office. For that reason, a court would very likely avoid
such a construction.¥/

A second constitutional argument, building up n the
first, also dictates that the definitiom of "agency" be
interpreted not to include the President. Under the Freedom
of Information Act, the remedy for the failure to make
records available iz a suit against the agency which with-
holds them. 5 U.S.C. 552(a)(3). I1f the President were
considered an "agency" aind therefore subject to the statutory
sanction, the Act insofar as it affected the President would
probably be unconstitutional. In Mississippi v. Johngon,

-71 U.S. (4 Wall.) 475, 501 (1366), the Supreme Court, in .
holding that the State of Missisaippi could not enjoin enforce-
ment of the Reconstruction Acts by the President of the United

- States and his officers and agents, declared:

We are fully satisfied that this court has
no jurisdiction of a bill to enjoin the

*/ It may be said that the President is forced to violate

the Freedom of Information Act by exercising executive i
privilege whenever he chooses to withhold & document whether
it be in his custody or the custody of another entity withim =
the executive branch. But the implications of the doctrine -

- of executive privilege are of even more import when the B
struggle i{s betweea two purely constitutional entities -~ iz
the President and Congress. This represeants a classic con- - =
flict in the context of separatiom of powers. Even the TR el
possibility of such a comstitutional conflict in its most et
pristine form dictates the conclusion that the President S
should not be subject to theiAct. i
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President in the performanca of his
official duties; and that no such
bill ought to be received by us.

A cloee reading of the case reveals that the Johnson decision
caanot be clted for the bald proposition that a suit against
the President is never appropriate because the Court observed
that "the acts of both (the Praesident and tha Congress), when
performed, are, in proper cases, subiect to {the judiciary's]
cognizangce.” 1d. at 500. Yaet, over the yeaxs the case has
taken on that meaning.®/

Moreover, the argument that a suit against the President
arising under the Freedom of Information Act would be an
inappropriate case is, in our view, viable because an orxrder
by & court to compel the'production of the documents would
constitute & clear intervention in the internal functlioning
of the Chief Executive's office and would appear to be a
clear breach of the separatiasn of powers.

* * L

In sum, 8 serious constitutional question of infringe~
ment of the executive power vested in the President by
Article II, sec. 1 of the Constitution would be presented
by construing the word "agency” to include the President,
Because a construction which exempta Presidential documents
from the Freedom of Information Act accords with the wording

of the Act, its legislative history and sound administration,

%/  See, g.5., Judge Holtzoff's Opinion denying & temporary
. injunction in the Steel Seizure Case, on the grounds ,
that an {njunction might be "in essence and spirit . . . an
injunction agsinst the President,” citing Johnsop for the
proposition that a suit against the President is improper.

- Xhe Steel Saizure Cage 247 (82d Cong., 2d Sess. H, Doc.

No, 534, Pt. l).. See also Izimble v. Johnson, 173 F.Supp.

651-654 (D.D.C. 1959) which recognized that “no suit lies

against the Congress or the President.,” and San Francisca
V. sident Ri d a

329 F.Supp. 672 (N.D. Calif. 1971).
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it 1s, in our view, likely that a court would adopt such a
construction and thereby also avoid any constitutional

doubts.
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MEMDRANDUM FOR THE HONORABLE JOHR &, DZAN, III | /36
Counsel to the Fresident

Ka: Appiication of tha Freedom of Informatlon
' Act to Certain Intities #Within the
Ixccutiva Qfifice of the FPresident

This is in responss to your reqduaest for our views on
the question whether certain entities within the Execuctive
Ofiice of the President are, ‘agancies’ as defined by 5 U.S5.C.
§551(1) and are therefore subject to the Freedom of Inforca-

. tion (¥OI) act. The answer to this gquestion depends ln paxt

upon whether tha defipition of ‘agency’ includes the President
~-a questivn which the District of Colusbia Court of Appealis
expressly lert opem in Soucie v. Dawwd, 443 F.2d4 1067, 1073
(1371). Thase is, If the Uffice of the President is deemad
to be an agency unday thae Freedom of lnformation Act, the
racords of the emtities within the Executive Office could

be subject to the disclosure provisions of that Act on the
theory that the records ara Presideantial dmnu,:/ not=
withstanding the inappliicability of the Act to those eniities
2er ss. For this reason, we are attaching & separate memo-
rapduai prepared by this Jifice which examines the question

%/ 1a Soucie v, David, the District Court, im & brief order
e uet 21, 1970, found that the Garwin Report
prepayed by the Office of Science and Technology of the
Executive Office was a Fresideatial document but weat on to
bold that {t did not have the authority to compel the release

of Presidential documents or the jurisdiction over a suit to
obtain that relief. See 443 F.2d ac 1071, On apbPeal, the
Circuil Court of Appeals rejected the finding that the report

was a Prosidential document, S8ee pp.7-10,infra.
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whether the Presideat is subject to the Freedom 2f Information
Act, It is our view, as expressed {n that Memorandum, that
tased >a tha langudge of the statutse, 1its legislative history
and the possible unconstitutional results (£ the FPresident
were subject to the provizions of the Act, the defiaition

of Tagency” does not include the Presidant.

With respect to the particular questions im your
Memorandum, we bave concluded that the white House Office,
Domestic Council, Natiomal Security Council and Council om
International Economic Policy are not “agencies ' uader the
Adeinistrativa Procedurs Act, and theroiore ar: not subject
to the Frzedom of Informatiom act, 7This conclusion is based
on the legisiative history of the APA from which is derived
the teat that an agency 1s aa entity that has by law the
authority to take final and binding actlom and cn the
Soucie v, David test which includes in the definition of
agency those entities that perforwm functions independent ‘
of advising the President. Horeover, ir {E our view that,
in & suit againat one of these entities to compel the dise
closure of its documents, & court would likely coustzue
the APA deiinition of agency so as not to include the
Tespective entity in order to avoid serious constitutiomal
daubts that would Le raised by & cometruction to the
opposite effect. Although it {3 mot clear, because of
conflicting statements in the legislative history of the
act c¢reating ths Council of Economic Advisers, whether :
that Council iz intended to perform functioms independent T e
of advising ths President, it {s our opinion that the position
that the Coumcil is mot an agancy under the APA is defeansible,
Bowever, if suit were brought after a denial of requested i
documents, the outcome of litigation camnot be coafidemtly

»

rnrt‘l of thiz Memorandum discusses the tests to be

-wsed to determine whether an eatity is aa agency under the

APA, 1Im Part 1II, we apply these tests to the entities in

" the Executive Office about which you specifically inquired.

- But before considering these points, we would like to maks

. & few introductory vemarks which may prove useful:

-2 -
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First, although it 18 our opimion thar, as a mattex of
law, the Freedom of Information Act does not apply to tha
white House Gffice, Domestic Caumeil, Katiopal Security
Council, Council oa Intsrnaiional Ecomomic Policy and perx-
baps to the Counclil of EZcopomic Advisers, it occurs to us
that you =ay not wish tos adipt such a categorical positiom
publicly if there arg altsrnatas methods of justilying noan-
disclosure. Becausa amost cases in which withholding of
Zxecutive Office docuxents {3 desired would probably coxe
under one 3% the sxemptions to tha Act, particularly
Exesptions 1 (aational dJdefenss and LHoreign policy) and 5
(internal comnunicationa), suck an dlternate basis would
to that extemt be avallable, 3Such cazes could be handled
by expressly reserving the questiosn as to whether the Act
applies to the entity to which the request was directed
and stating in substance that even {f it does, non-disclosure
is justified under one of the exezptions.

- Second, wvong of the entitles should publish sny regula-
tions far obtaining information under procedures simiiar
to tha Fresdom of Inforuaticn act procadures unless the
regulations also state that the publication thereof is not
intended a3 & rvecognition of the applicadbility of that act.
In Soucie, the Comxt of Appedls poipted to & sotice published
in the Federal Register by the Office of Science and Tachmology
(OST) describing the information available to the public
from the OST under the Freedom of Information Act, and serting
forth procedures for obtainming that i(nforzation, as svidence
that OST considered itself sutject to the AFA. When faced
with 2 problsm of statutory comstructian, 4 court will show
great deference 1o the intarpretation given the stacute by
the officers or agency charged with {ts adalnistratiom.
M’—l- Ve T‘llm’ 380 u.5. 1 (1965)-

-

) 4%
AFPLICABILITY OF THE FREEDOM OF INFORMATION ACT GCENMZRBALLY
1. Legislative History of Section 2 of tha APA

The Freeduw of Information Act (and, {acidemially,
the entirxe aAdainistrative Procedure Act) applies o every




o S iR e o & ok S
. N - ¢, I e in 3 Nk W oot
el

b, . ' . 3 ) .

1 g i N5
by . ! o > . ot s ~‘A’ '.' -f&
b o, ) - =i g
s

i

Yagency” that is a part of the federal government, with
certalia specified exceptions. Section 2 of the APA defines
an “azzncy” as "each authority of the Government of the
United Status, whether or not it {3 within or subject to
rsview by another agency ., . . .7 3 U.5.C. §551(a). 1be
key word in this definition is ‘authority,"” for it {8 oniy
an entity which exercises “"authority” that is deewed to bde
an agency. 7The Sendte Judiciary Committee, in 3 comuittee
print issued [n Juse 1945, cxplained why “agency’ had leen
defined by use of the braad word auchortity:

It i{s necessary to defline agency as “authority™
| rather than by name or form, because of the
1 present systea of including one agency within
; another or of authordzing internal boards, or
. "divisioans" to have final suthority. “Authority™
!
|

means any sfficer or board, whether within another
ageucy or not, which ty law has authority to taze .
fival and bindipg action with or without appsal
ta some superior adainistralive author:ty. Thus
“divisions ‘ of the Interstate Cosmerce Comumission
and the so-called Schwellenpach Office of the
Department of Agriculture would be "agencies™
within this definition. Any otber form of
definition would raise serious difficulties in
several Federal agencies. Staff of Senate Coum.
on the Judiciary, 79th Cong., lst Sess., Report

on the Administrative Procedure Act 13 (Comm,
Print 15435). (Zmphasis addaed).

The report of the House Judiciary Committee, issued
in May 1546, fncluded a single paragraph of explanation of
the definition of “sgemcy": E

Whoaver has the authority is an agency,
whether within anothar agency or im coabimatiom
- with other persons. In other words agencies,
necessarily, eannst be defined by mere form such
" as departments, boards, ete. If ageacies were
defined by form rather than by the criteriom of

- & =
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| ' authority, it might result {n the uniptended in-

l clusion of mere 'housexeeping” functions or the
exclusion of those who have the real power to act.
H. R. Rep. No. 1980, 79th Cong., 2d Sess. 19 (1%486).

| ) The Attorney General's Manual on the Administracive
| Procedura Act, isswved im 1547 also sheds some light cm the
definition of "agency':

This definition was adopted ilm recognition of the
fact that thke Covarnment {3 divided not only into
departoents, commlssions, and offices, but that
these agencies, in turn, are further subdivided

5 into comstituent units which may have all the

! attributes of an agency insofar as ruls waking
and adjudication are concerned. For axaaple,

the Federal Security Agency is composed of many
authorities which, while subject to the overall
supervision of that agency, are generally inde-
perdent in the exarcise of their functions. .

Attorney Genera!'s Manu: unna; 9=13, (2mphasis added).

These few paragraphs comprise essentially all of the
legislative histozry relevant to the problem. Fragmeantary
though they are, they suggest the tenor of the legislative
opinion. The theme developed by the legislative hiastory
of section 2 is thet an administrative agsucy is s part of
goverument which {8 “gsnerally independent in the exerxcise
of [its] functions™ and which "by law has authority to take
final and binding action” affecting the xights and obligations
of individuals, particularly by the characteristic procedures
of rulemaking aad adjudication.*/

%/ - The definitions of rulemaking aad adjudication in section 2
- of tha APA are wery broad and c¢could conceivably encompass

any actions takerm by an entity affecting its own intermal

mansgesent policles without affecting any persom outside the

: agency. An examimation of the proper scope of these words

Wl . @3 used in the AFA 18 pot warranted hexe. HBoweover, for

discussioa purposes, we use those words here as chbaracterizinmg

processes that prescribe law or policy or bave a binding effect

on rights and obligations of private isdividuals, institutfions

y, or other goverament agencies. 7This would inclwde intesrnal g L

mansdgement practices or policies but oaly u:lotax a3 they : :

I ltiucd individuals cutside the emtity.
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This theme {8 consistent with the general conciusion
of the Attorney Ceneral's Committee on Administrative
Procedure, which "regarded as the distinguishing feature
of an 'administrative' agency the power to dstermine, either
by rule or by decision, private rights and oblligatioas.™
Fipal Revort 3£ the Attorney General's Cosmittee on Aaminis~-
txative Procedure, S. Dde. &, 77th Cong., lat osess. (lY4L),
at p. 7. It i{s also consistent with Professor Davis' general
conclusion that aa "adminiscracive agency is a governmental
authority, othter than & court and other than & legislative
body, which affects the rights of private parties thxough
either adjudication or rulemaking.” 1 K. Davis, Adwinistra-
tive Law Treatise §1.01, at 1 (1953).

The same thewe is reflected in several statements by
Congressmen which declare that the APA was enacted to deal
=with those agencles established by Congress to aduminister
the laws, Congressman Sabath, who was ia charge of the
bill on the floor of the l!ous-, stated that

{t]he object of the bill is . . . to improve

the aduninistration of rules and regulations

asddz by the agencies under grants of power fxrom

Conuress, and to estabiish uniformity of practice

$2 that any citizen may have his day Lin court

with 2 sinismum of delay and expense. Administra-
tive Procedure Act--lepislative History (Senate

Cosmittee Primt), S, Doc. 248, 79th Cong., 2d

Sess., 345-346. (Emphasis added).

Dutlng the debats, Conaroum Bobbs referred to & kind of
fourth branch of the government !

It seems to me that the Comstitution of the United
States, hag divided the powers of cur Covernsent .
) - iato three coordinate branches, the legislative,
3 executive, and judicial, 7These have been swaliowed
2 up by some administrators and their staffs who
. apparently believed that they were osmipoteat.
These have exercised all of the powers of govern-
ment, arrogating to themselves more power than

-6-

A

PR




......

‘_,TA:.{._-A £ % 3 - e evy S BA T e R
R ) 7 K ' X %
- » P - t
« L. ‘ ” ("j--_{ v ?-.-'g e

ever selonged to any sén, or group. Ihis has

pade necessacy the enactment of some such legis-

lation as is now in process of passage. Id. at 382,
Thus, it is apperent that by the word "asgency,’ Congress
was not referring to the executive offices that serve to
advise the President but to entities created by Congress
with authority to take final and bLinding action in adwmin-
istering legislatively created programs. In other words,
what the legislative history of section 2 seems to teach
is that Congress in using the word "ageancy,' intended the
AFA to apply to authorities of government which are the
center of gravity for the exercise of administrative JHover
affecting the rights and ocligations of individuals. i

2, The Tecision in foucie v. David

Soucie v. David, 448 F.l!d 1067 (D.C. Cir. 1571) is
the only case that offers any guicance in defining "agency"
for APA purposes. There, the United States Court of Appeals
for the District of Columvia Circuit held that the Office of
Science and Technology (OST) in the Zxecutive Office of the
Fresident is an "agency" under the AlA and, &8 a result,
must comply with the disclosure requirements of the Fraedom
of Informetion Act,

At the threshhold of its discussion of the meaning of
the word "agency," the court declared that although "the

*/ We do not mean to imply that only eantities that are
subject to the rulemasking or edjudicatory procedures
in sections 4 and 5, respectively, of the APA are agencies.
An agency may be engéged in rulewmaking heving & vinding effect
on policy or rights or ovligations but nevertheless not se
required to comply with the procedural requirements of the
rulemaking provision tecause of the exceptions within that pro-
vision., Instesed, for the reasons stated above, we believe thst
the touchstone 1n decernining whether an entity is an agency i=
the word "suthority.” That is, only those entities that have
the authority to take finel and binding action are agencies.

=7 =
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statutory definition of "agency” is not eatirely clear, . . .
the APA apparently confers agency status on any administra-
tive unit with substaatial independent a&ucthority im the
exercise of specific functions. 1d. at 1U/3. (Zmphasis
added). This definition is consistent with that derived

from the legislative history. However, ln determining
whether the OST came within the scope of that definition,

the court disregarded the effect of the word ‘authority’ im
its own definition and asxed ocaly whether the OST parrforaed
any functions independent of advising the President:

1f the OST's sole function ware to advise and
assist the Presidenmt, that might be taken as
an indication that the 0ST {s part of the
President’s staff and not a separate agency.
in additioca to that function, however, the
QST ipherited from the Mational S:ience
¥Foundation the function 2f evaluating federal
programs, . . . By virtue of i{ts indsdtendent .
function of evaluating federal proprams, the
UST must be regarded as an azency subject to
the APA and the Freedom of Information Act.
1d. at 1075. (imphasis added).

Although the court recognized that there might exist
a "confidential relation betwsen the Director of the OST
and the Presidesct -- a relation that might result in the
use of . . . information [om federal programs accumulated
by the OST] as a basis for advice to the President,” the
court found that by virtue of OST's independant evaluatioa
role the OST forfeitad any claims, based on the confidential
relationship, that the Lniarancion collcctad by it was
priviloged. As the couxt lcltad: ‘

[W]hen the responsibility for program evaluationa
was transferred to the OST, both the executive
branch and members of Congress contemplated

that Congress would retaia control over iafor-
mation on fedexal programs accumulated by the
OST, despite any confidential rslation between
the Director of the OST and the Preasident . . . .
445 F.24 at 197S.

-8-

A\.,,( "3"r:fmw s 7-_,,
Ly SE ARG,




CI Sl o ey
4 w R e 5
T T S o D

ety RN i S PO O Sy < 5 & s R DT x L
oy h’ ¥ ok B PRSI, net . TP B e AR ' i . T - Vo
¥ = - § : e 3T pt : < i e - .

-
~ N8y

In other words, the court c¢oncluded that tha privilege
accorded the President to protact counfidential commumpica-
tions betwaen him aad his personal advisers did not extend
to the OST because Congress retsained contral over informa-
tion accumulated by the 0ST.X/ ,

However, in reaching this conclusion, tha court did
not even consider the element that the Senate and Bouse
Reports ewpibasized as the controllimg consideration in
defining the word “agency.” It completely disregarded the
effect of the ey word in the deflnitlion -~ that is, the
word “autbority.” Indeed, the definition that tha Soucle
court applied renders meaningless the word "authority ' for
an agency that has osaly en avaluation role by definition
canndt 'by law [have! authority to take final and binding
action.”

Furthermore, a definition 2f “ag2ncy’ that turans only
upon the ‘exercise of specific independent functlons, *%/
id. at 1073, i2 dysfunctiooal, It will reach & number of
second-lavel employees, euch as division chiefs, in any
governuant office. To confer agzency status om such employees
not only would introduce confusion and uncertainty as to
what entity is required to conform with the procedures
prescribed in the APA and to what catity the public shouid
look to for information but also would pervert the plain
meaning of the word "agency.”

So long as the_Soucie case retaips its vitality, the
test that is derived from that decision and the legislative
history of section 2 of the APA can be characterized as a
tvo-prong test, the touchstonss of which are the extent of

*/ To buttress its couelusion, the court, as previously
stated, pointed to the OSY's publication of procedures

for requesting documents under the Freedcm of Informatiom Act -~
- @8 evidence that QST cousidered itself subject to the Act.

**/ Tke word "independent,” as used by the Soucie court,

-

does not connote the capacity to take mwly. g

Instead it was used to distimguish the function of advising
the President from the other functions which an entity is

expected to perform; that is, a3 a synonym of thae word - sepcxaic.

Ses A45 F.2d at 1073. 1075.




the authority exercised and the existence of functions the
entity performs independent of advising and assisting the
President. Satisfactionm of either prong of the test will
impart to the entity agancy status under the APA. With
respect to the first prong of tha test, the authority exer-
cised =ust be that which i{s by law the final and binding

. action o1 the matter with or without appeal to some superior

authority. To satisfy the sacond promg of the test, the
charter of the emtity, even though {t may stata that the
primary purpose of the entity {s to advise the President,

need unly refor to one functioan independant of advising the
Executive. To the extent that the Soucie decision will ba
followed by other courts, the fact that that the entity bas no
Tule-making or adjudicatory functions having a biading effect
on law or policy or on the rights and obligations of ({ndividuals
but only a recommepdation or evaluation rolie is immaterial

as to whether [t is subject to the APA,

1I.

APPLICABILITY OF THL INFORMATION ACT TO
CERTAIN ZNTIT1ES WITHIN THE EXECUTIVE OFFICE

1. white MHouse Qffice

-

It is quite clear that the White House Office is not
an "azency’ under the APA. HKeithar the White House Office
itgelf, as an emtity, nor any of its persommel, hLas the
raquisite authoxity, by statute or regulation, characteristie
of & statutorlily defived "agency.™ That is, the Office
does not have “by law , . . authority to take finsl and
binding actiomn.™ HNox {s the White House Office charged
with any respomsibility, other tham sexving in the capacity
43 advisor of or personal aide ts tha Presideat, which
could bring the Office within the definition of sgency as

developed in §ggsggy

2. The Domestic gggggil
Reorganization Plan No. 2 of 1970 establishes in the

Executive Office of the President a Domestic Council composed i

of the President, the Vice President and cartain mesbers of
the Cabinet (§201). 7Tbe Council is to “perform such fu=ctions

as the President may from time to time delegate or s:sign 'ﬁ*gil

thereto’ (§202).
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Exacutive Order Ko, 11341 (July 1, 1%70), lssued the same
day the FPlaa went into effect, makes the following delega-
tion froam the Presidznt to the Domestic Council:

Sec., 2. (a) Under the direction of the
President and subject to such further instruc-
tions as the Presideat from time to time may
issue, the Domestic Council in the Executive
Office of the President stall (1) receive aad
davelop iniormation necsssary Ior assassing
national domestic needs and dafining national
domestic goals, and develop for the President
alternative proposals for reaching those goals;
(2) collaborate with the Office of Management
and Budget and athays in the determination of
national domestic priorities for the allocatiom
of available resources; (3) cclliaborate with
the Office of Maragewent and Budget and others
Lo assure A continuing review 2f ongoing programs
from the staadpoint of their relative concribu-
tiona to pationai goals as compared with their
use of availablie resources; apnd (3) provide golicy
advice to the Presidsnt oo domestic issuss.

The President's Hessage accompanying the Plan emphasized
the need for am entity cutting across departwmental jurisdic-

tions which would serve as the Fresident's adviser om domestic -

Batters: ”

There does not now exist am organized,
institutionally-staffad group charged with
advising the Prasident on the total raage of
doxmestic policy. The Domestic Coumcil will
£i1]l that need., Under the President's directiom,
it will also be charged with integrating the
various aspects of domestic policy into a

- consistent whole ., . . .

Overall, the Domestic Couneil will provide
the Presideat with a streaszlined, conmsolidated
dopestic policy arm, adequately staffed, and
highly flexible in its operatioa . . . .
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For the following reasons, it is our view that the
Domestic Council is not am agency undar the APA and is
therefora not subject td> the Freedom of Inrormizion Act.
First, the Council doss not have any "authority” im the
APA sense of the word, 1t does not have the power by law
“to take final and binding action.” Instead, it serves
to formulate and coordinate domastic policy recoumendations
to the President. Second, the grounds om which the court
in SJougle predicated 1ts holding are not present with respect
to the Domestic Council., Unlike the Offica of Science and
Technology, the Domestic Council is pot charged with aay
responsibility other tham to asgsist and advise the Executivs,
Thus, because the Council does not have any independent
function, the privilege accorded the President to protect
confidential cosmmmunications between himself and his advisers
extends to the Domestic Council.

The legislative history of Reorganizatioa Flan ¥o. 2 .
buctresses the conclusion that the Council wouid not be
accountable to Congress or be subject to the power of Conjress
to question, Hearings were heid on the Recorzanization Plan
! in both the House® and the Senate. ™/ A long reporxt recom=
' mending rejasction of the Plan was issued by the House Governmsent

Operations Committee**™®/ and a Resolution disapproving the

*/ Rearings on Reorganization Plam No. 2 of 1570. Before

| the Subcomm. om Executive and Legislative Esorzanizationm
ef the House Coun, om Government Operatiomns, 91st Cang., 2d

- Sess. (1979).

 33/ Hearings om iioxg;aisntiaa Plan io. i of 1970. Before
- ‘ the Subcocm. om Executive Reorganization asd Government

Reseaxch of the Semate Coma, on coveruucnc 09¢rttlaa§, Slsc
Cong., 2d sess. (1970). -

%/ E.R. Eep. No. 1066, 91st Cong., 2d Sess. (1970).
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Plan was dadbated at length on the House floor.? Altcrvative
leglalation waz introduced, under which the Executive Director
was to be appointed by the President with the advice and
consant of the Senate, and which would have required the
Exgcutive Dirsctor to make an annual report to Congress and
provide Congress with such other information 4s might be

; Tejuested ,**

v y The Cocmittee and Chairman Rolifield opposed the Plan
| chiefly on the ground that it would Increase executlive

: secrecy; the House Report aiszo questiomed the legality of

i saking an assistant to the President the Executive Director

? of the Council Staff under 5 U.5.C. §504(2). lHowever, the

. apparent practical objection to heading the Council's gtaff

5 with an Assistant to the Presicdant was that he would be

| less accessible to Comgress. The House report states:

In providipg that the office of the Executive .
! Dixector of the Domestic Council sball be filled
| by 2a assistant o the President, the Planm would
: render that officer and his large staff pot account~
able to Congress and beyond the power of Comzress
to quastion, large and important areas of domastic
concern c¢ould be completely comcealed froam the
Lagislative Branch.

Az a matter of practice and custom, Assistauts
to the Presideat do not testify before Congressiomal 25 T
5 o Committees and are not required to respond to Congras- = -
i - sional requests for imformatiom, Thay are regarded g
' &8 baving a personal responsibility and relatiomship

#/ 114 Cong. Rec. H3772, HAOTS, EAJLZ (aatly od. Agr. 30,
. May 7, May 13, 1970).

il § ?;;.)17375. gee 114 Comng. Rec. 4080 (daily ed, May 7,
: Q).
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to the President which throws a cloak of confiden-
tiality over their activities and precludes their
being accountadble to tha Legislative Branch of the
Governuaent.

Without zoing into the legal or politiecal
merits of this nonaccountability of Presidentlal
Asgistants to Congress, the Cosmittas notes that
the doctrine is assertad. 7The teastimony of
Administxation witnesses laaves littla doudt
that this doctrine would be asserted on behalf
of the exscutive director.X

A letter froa Deight Ink to the Subcoumittea Chatrmanty/
indicates that only a2 very limitad accountability to Congress
was conteaplated by the Administratiom,

The Council staff would be expected to #
defend the Coumcil's budget Lefore Congress
when required. This would iuciude the Execu-
. tive Director.

With this sargument against the Plan befosre the Coazress,
Congress mevertheleoss acqguiesced {n the Flan, The obviocus
inference is that the Domestic Council enjoys & coasiderable
degree of insulatiom from Congress. Certainly the power
of the public to compel the disclosurs of records cam be
Bo greater than that of Congress.

Finally, the fact that the President is the Chairman
of the Domestic Counc{l .and that the Executive Director is
a staff assistant who iz appointed by the President without

%/ H.R. Rep. No. 1088, at 11,
*%/ Hearings, supra note 1, at 135-136.
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Senate confirmation suggests that tha Council is the alter

ego of tha Pregident--{t stands in the Prssident's shoes

in at leaat the preliminary stages of domestic policymaking;

it is his "dowestic policy arsl Thus, it can be argued

that a svit agsinst the Council is in essence and in spirit

a suil against the President. This raises the econstitution-

al issues alludad to Iin Miszsissi-ni v, Jobnson, 71 U.S. (4
Wall,) 475, 591 (1286),%/ and a court could probably be persuaded

#*/ Since Mississiopi v. Johnson, it has been a fundamental

principle of our constituticnal jurisprudence that a
court lacks jurisdiction over tha President of the United
States. Judicial intervention in the exercise of the Execu-
tive power of the President is constitutionally orohibited
in order to nreserve the separation of powers of the three
branches of the United States Covernment. See 3sn Franciseco
Redevelossent Agency v, President Richard M. Hixon, et al.,
329 7. Supp. 672 (H.D. Calif, 1971).

It iz doudbtful thsat a private litizant could aveid this
jurizdictienal point by naming the Zxecutive Director as the
defendant because the President, as chairman of the Council,
would likely be held to be am indispensable party. In Willisms
v. Feoning, 332 U,8. 490, 493 (1947), ths Supreme Court defined
en indispensable party in suits challenging actions of pubdlic
officials as follows:

[Tlhe Supericr officer 1is sn indispensable
party if the decres granting the relief
sought will require hin to tske action,
elther by exercising directly a power
lodged in him or by having a subordinate
exercise it for him,

Becauce Sections 202 mmd 203 of Reorganization Plan Fo. 2 of
1970 provide respectively that the Conncil and the Executive
Director are subisct to the direction of the President, the .
powsr over the Igcords of the Domestic Council appears to
reside in the President. Therefore, a sult to cospel the
disclosure of the Council's records would require an
injunction against the President and would have to be
dismissed for lack of jurisdiction.

- 18 =




vRE, I e R T, TomtTl :g‘--!.«.f:(’_
< s -

- e v -;:_':!.*13{" W ‘::{_:, 3 oy ' 'f”":'.""“'L_:%ij‘r‘ﬁ_-’ vk, oY »;5‘* . Le .,,.,.'_-’,_.i RS R B g ST T , Sl _..,.;_
] AR R R S T Vapgt - 2 W i e s . B
D - . AT
(, A @
¥ - Wy

to interpret the woxrd "agency™ not to include the Council
in order to avoid & possibly uncomstitutional incursioa
upon the powers of the President,

J. MNatiomal Security Coupcil

The Hational Security Council is very similar to the
Domestic Council both in composition and purpose. It is
chairad Dy the President and acts as an advisory body to
the President. 7The function of the Ssecurity Council is
“to advise the Presldent with raspect to the integration
of domestic, Ioreigm and wiliitary policies relating to tke
national szecurity, . . . {and] . . . to assess and appraiss
the [national security] objectives, commitments and risks
of the Uaited States . . . for the purpose of making regom-
mendations to the President.” 50 U.S5.C. $402. The character
of the Council i{s described in the Report of the Sapate
Committee that recommended Senate acquiescence in Reorzaniza- _
tion Plan Ho., 4 of 1949 which transferred the Council to the .
Executive OUffice of the President:

[tihe Councll function of advising the President
indicaces the desirability of its official
recognition as a strictly Presidential staff
organization, & high-policy planning arm of

the President, Reorganization Plan Ho. & of
1949, 8. Rsp. Fo. 833, 8lst Cong., lst Sess. 2
(1949).

- Thus, it {s apparent that the Council acts only im
an advisory capacity. It has no authority by law “to take
final and binding action” and thus does not come withino
the definition of “muthority.™ Morveover, the fact that o
the Security Council has mo functions independent of advising
the President takes the Council out of the definition of AR
“agency” as articulated by the Soucie Court.

- The tenor of the legislative history of the Sccarity
Council suggests that Congress agreed with the Presidant's
Memorandum on the Reorganization Plaa which contemded that
a4 confidential relationship must exi{st between the Council o
(and the members thersof) and the Executive--a relatiomship = -
that results in the use of the informetion aceumulated by  ° =~
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the Security Council as a btasis for advice to the Fresident,

Tha President as chairman contrsls NEC
"business, making his destres knmown through
tile exacutive secratary who s apgointed by
the Proesident without Senate confirmation,
and wbo acts a8 the President's staff assiz-
tant $or national security watters. Ths
President is briefed daily by the axecutive
secrecary oa the development of HSC affairs.
8. Rep. Mo, 835, at 2. .

The Senatas Report on the Plaa algo found that the need of

well-coordinated staff facilitles io bhelp the Prasident t>

provide eifective administration would be fuirliled vy the
transfer of the Council into the Executive Ofiice. S. EBep,
Ko, £3& at 1.

The Security Council them is the foreizn policy arm of
the Presicdent. As such and becausge the President is a
wexder of the Council, & suilt under the Freedom of Informa-
tiom Act agaimst the Council may very well run afoul of the
coustitutional doctrine of Mizsisgioad v. Jahnson, as stated
abave with raspect to the Domestic Council. Morsover, because
the Security Council is luvolved in foreizm affairs, the
izpositioa of disclosure (and, imcidentally, procedural)
requirszents under the APA mdy be an unconstitutional iatar-
veation in ths President's conduct of foreign atfairs., 1Ia
Loited Staten v. Qurtizs-Urizhet Sxpaxt Coaxa., 259 U.S. 304
(1536), the Supreme Court, in speaking of “the very deilcats,
plenary and exclusive power of the President as the sole
orgau of the fedsral government in the ficld of intersatiomsal
Telations,” cosmented on the need of the President to retain
coatrol over imformation im the foreign affairs area:.

It is Quite apparent that if, in the maintenance

of our interanationzl relations, embarrassment--

peshaps serious exbarrasscment--is to be avolded

and succass for our aims achieved, comgressional

legislation . . . sust often accord to the President
. @ degrss of discretion and freedom from statutory i
- sestriction which would not be admissible wers s
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dowmestic affairs alone involved. DlMoreover, he,
mot Congress, has the better opportimity of
knowing the conditions which prevaill in foreizn
He has his confidential sources

comtxies, « « o

of information . . . 4
informsat »oﬂwagg [his agents and officizls])
may be highly necessary, gnwovdglga&n
u.on&u.u of {t productive of harmful results. . .
t 319-320. */

| &
w»lnvoubﬂgggvogbnnohvuwn P.L. 92412,
86 Stat. 644, Stated generically, the duties of the Comeil
. undexr section 206 of the Act sTe to collect and evaluate ' o
- information on internationsl economic matters and to sdvise
. the President in the formulation snd direction of inter- - =
mational economic policies. For the following resasoms, i
.13 our view that, based on the provisicns of the Act and its
- leglslative rnlg the Council on Internatisnsl Eeomomic - =
uog»-gnnzgz.n%nngg?

;annghuglgwﬂﬁlgalga
gg!lgg s ozgan in forsign

 affairs.”™
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First, the Counell does not exercise any authority {n
the APA sense of the word, CIEP does mnot have dauthorily to
taks final and Linding action on any xatters--thae dispasitiva
charscteristic of an agency as derived from the legislacive
history of the APA. 1t does aot have the avthority o make
policy. Iastead, the Councili is & forum in which the President
can discuss with hiz top level advisers policy sptionms that
ara available, ZSse in this respect the stagements JI Jendlor
Brock, 1i3 Cong. “Ree. $12303 (daily ed. July 31, 1572),
and Congressasan Browm, lls Covg. Rec. HILY7 (d&ily ed., Aug. 3,
1372). _

Secound, although it is not altogeiher clear, CIEP does
2ot i our view periorm a4 iuvverion independent of advising
the President~~a factor which would bring the Council within
the Soucia JdeZinition of ageacy., Section 206 27 the CIEP
Act does provide that it is the purpose of CIzZP, like that
of the 05T, to coallect and evaluace ipformatiom and to ‘agsess .
the progress and effectivenass of Fedaxal efforts,’ EHowever,
8 x¥eacding of the entire Act amd its legislative history
ivdicates ihatr the performance of these activities i3 not
independent of advising the President but ratber iz concomitant
with that parpose. Unlike the situarios im Saucie v. Bayid,
there iz no evidence of any contemplation om the part of
either the executive bramch or the members of Congress that
Congrass would assume control over the ianformation accumulated
by the Council of International Zconomiec Policy. Instead,
the tenoxr of the legislative debates indicatas that the
uesbers of Conmgress cousidered CIEP oaly as a staff unit
to tha President.

Senatoxr Brock, one of the principal authors of the
i1l whick culmiaated in the Intermatiomal Ecomemic Policy
Act (8. 3726, 924 Conz., 24 Sess,), refexrred to CIEP as an
eatity that uanld provide a top level focus on Lntcxnc:ionnl
ecananic watters for the President:

The CIEP is the mechanism that assumes this
coordinating and advisory responsibility,
The staff of the Council is raesponsible for

eollecting and synthesizing for presentation
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to the President the sometimes divergeat views

of tha ageacias. The Council itself is a forua

in which the President discussas wicth tlose top
lavel policywmakers the issues which need resclu-
tion . ., . . Certainly, the President {s entitled
to the best advice possibla and to orzanixze his

owvm 2ffice in the way which emables him to best
serve the interssts of the Nation. 113 Cong. Rec,
S12303 (daily ed. July 31, 1972). (EZmphasia added).

Ia the House, Congregsaan Johnson, in arguing agzainst
an anendwent which would have provided for Senate confirma-
tion of the @xacutive Director of the CIEP, spoke at lenmgth
of the relatiopship batween the Executive Director aed the
President: . . "

The Council om Internatiomal Economic Policy
is essentially a staff umite-I repeat a staff .
umite-in the @xecutive Uffice of the President

e« * =

Tha Zxecutive Director of the Coumcil must

insuxe that the work of the Council and the

work of the Coumeil's staff meat the needs of
~ the President, with whom he mnst hava a close

persomal advisory relat{onship. The Executive

Dixector should be the President's man, ghould

be responsible only to bim, aad should sexve

only the needs of the President and thae Counmeil,
~ To require Senate confirmation would altex this
- rTelatiomship. The Congresz has long recognized
. situatisns involviog the need for closer reslatioe~- ian

ships between the Presideat and his staff officers CRE
. and has not requirsd Semate confirmation im such. 7
| areas,

Although he must insure a thorough analysis A
- of policy alternatives and present these alternatives . ]
. to the Presidemt, the Executive Director does not 04

.+ make policy. HNeither does the Council's staff make

”luy. e« s o :
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1f we require that this position of
Executive Director of the Council on Inter-
pational Ecounomic Policy must be confirmed,
then we are legislating & change {n relation-
ships between the President and his staff
people. I do not believe it is desirable to
Hw begin requiring coafirmatioa of key Whita

: House advisers. 118 C2og. Rec. H7179 (dally ed.,

Aug. 3, 1972).

In a parliameatary maneuver confusing even to the
Congrasscen on the £loor, the House awzendment providing for
Sevate confirmation was passed along with a numbexr of other
amendzents. But then ths Housse vacated the vote, and in
lieu of the title im ths House till that would have leiis-
latively established CIZP (H.R. 15389), thas House passed
the provisions im the Senate bill, 8. 3726, but deleted
from tha bill the title astablishing CIEP. The House then
insisted on & conference., 112 Cong. Rec. at H7130-7139, .
The effact of this parlissentary maneuvering was to permit
the House conferees to restore Title I im the form im which
it passed the Senate. In the Coomittee of Conference, the
House Confereea agreed to the title legislatively establishing
CIEF in the Senate bill and ip particular to the provision

-in that titls that raquired the Exscutive Dirsctor of CIEPF
to keep certain committees in Congress fully and currenmtly
informed regarding the activities of the Council. Conferemce
Report, H. Rep. Ho. $2-1342, 92d Cong., 2d Sess. (1972).
‘This provision, itself, wae a result of a compromise in tha
. Semats Committee on Foreign Relations betweea those Senators
who winted the Executive Director to be subject to Senate
- confirmation and those who felt that White House advisers
“'to the President should pot be subject to comfirmation.
s-. S. Rep. No. 92-981, 92d Cong. 24 Sess. (1972).
7°" 7 During the House debates om this provisicn im tho bill
* &8 reported from the Conference Committes, Congraessaan
* Widoall, one of the House Conferees, explained the consensus
'_ of opini:n of the members of the Conference om the effact
the provision would bhave on the relatioaship betweea tha
- Executive Director and the President:
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The confarencae coemittee considered this
quastion Jduring three session. [sic] whick
were held on the bill, It was agrszed that
the 'fully and currently informed' provisiocns
does not require the Executive Director to
test:fy formally before congressional committlees,
The conference committea specifically rejected
a proposition that the Executive Director be
required to testify. It also rejected a proposal
that such an undersctanding be imeluded in the
statement of managers,

Altbough the legislation does not mention
that the EZxecutive Dizector of the Coumcil la
to be an assistant (o the President, it is a
possibility that the Pregident would appoint
& Presidential] agsistant to that position as
is the situation now. In such a case, it is .
-mot Intendad to alter the longstanding tradition
that those who bhold such a position and therefore
i Lkave a persomal and confidential staff relation~
ship to the President do not testify.

Eowever, as 1 stated earlier, it iz under-
stood that the Executive Director sghall keep
the enumerated comaittees fully and currently
informed of the Council's activities. This
1 will assure an adequite exchange of views and :
~ information, I have been assured that the . KD
- Exegutive Directar of CIEP will make himself e
aviilable for informal meetings amd briefings
- with Members and committess of the Comgress.

A Additionally, the annual report by the .
President on internstiomal economic matters
which i3 required by the bill {3 ansther
available msans of keeping the Congress
informed. 113 Cong, Rec. H7931 (daily ed.,

Aung. 18, 1972).

-22 -
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Coagrsasman Ashley, avother House Conferee, also cosmentad
on the availability of the Executive Direector:

@2 sought to obviate the issue of

Preaidential prarozativs with respect to

- confident ality and privilege by striking
the language [in the Senate biil]-~ 'shall
be a speclal agsistance [eic! to the President.’
Wz simply pilaced the focus on the dutias of
an cxecutive director, which we felt would
embrace a task of comsiderabls acape and
importance.

o But we did not--and 1 repeat--we did

i not resolve the quedtion of the availab{lity
or the nopavailabllity of an executivs
director who prospectivaly might also be &
specidl assistant to the President. 1d6.X

~ 7 Tbe temor of these statements amd those throughout
the debates {n Congress Indicate tkhat CIEP was legislatiwely
established as an emtity in the nsture of a staff uait that
would asgsist and adviss the President in formulating inter-
pational economic policy. The dabates reveal that Congress
did want the Executive Director of CIEP to keep certain
congrassional committees abreast of the activities of the
Council, There was & great deal of discussion about
gecrecy of policies adopted within the executive bLranch
and there were 3 number of refercunces to the “Kissinger
problex™, that is, the monavailability of Dr. lesinsgr

fot eongre:ainual qnzctianin; Ses, e&.8., 113 Cong.

_j Canstessana Patman agread that the law, by tta tor-.
: did not reoquire the Dirsctor to appear before con-

gressional committees, but was of the view that the deleticn
of the language ﬂAsaistnn: to the President” left the Director

“where he will have to appear before ceogressional eommittees."”
,11& Cong. Rac, at K7932, ] R
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at $12411, H7177. But Congress also recognized that a
constitutional privilege might exist with respect to the
inforsation accumulated by CIP, and apparently believed
that the rejuiresents that the Presicent submit an annual
report to Comgress and that the Exscutive Directsr, consias-
tent with his relationship with the FPresidant, infomm
Congress of the activities of the Couacil would suffice

the congressional dasire to be informed of internatiomal
econoaic policies._/ There {3 no indicatioem that any of
the mezbers of Congress eaatcaplated that the Council would
perforu an independent function of accumuiating information
for Congrass. Control over the {nformation accumulated by
CIZP apparently was intended to remain withim the executive
branch.

Thus, CIEZP {s legally distimguishable from the OST which
the Socucie Court found L3 be subject to comgreesional comtrol
over the iniormation collected by it and, thexafore, an .
agency under the APA. The (OST's mdepcndcnt function derived
from its respomnsibility for program evaluation which was
transferred to Lt from another eatity that Congrass used to

®/ Sea,e.z., etatement of Congressman Ashley, 118 Coamg.
Eec, E7178 (daily ed. Aug. 3, 1572): “1 was the one who
insisted, as did the subcoumittees and finally the full
coumittee, upon complete and total accountability of the
- Council om International Economic Policy to the Comgress., e
- Wa achieved this accountability, at least to our satisfactiom, -
- by requiring am anoual veport.” Sgg Alag statement of Congress-
*  mam Culver, who commemted om the amendment that required the - ..
" Director to keep certain congressional committees informed:
-+ “The purpose of this amendment is once szain to make it
- possible to have a greater degree of accessibility and ;
accountability with the appropriate cosmittees of the Cangxaa:
on the policy formmlation making within the nswly nublum

s
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keep abreast of scientific matters. Therz is no similarly
clear demarcationm between the Jduties assigned to CIZP.
Beither ths executive branch nor the members of Congress
considered the function of the Council to evaluate informa-
tion on international econocmic matters to be independent
of {ts purpose of advising the Pregsident. Ilastead, it
appedrs that they considered that functiom 2o be synonymous
with that ultimate purpose.

Furthermore, there are two other factors which further
distinguish CIEP from the OST. Firsc, the Exscutive Director
of CI:P is not subject to Senat2 counfirmation. Second, and
wost important, the Presidenc is tha chairman of the Council.
Both of thase factors i{ndicate that the Councii is an advisory
staff to the President and not an eatity respounsible for
performing functions independant of advising the President.
Like the Doxestic Council and the National Security Council
with respect to their particular spheras, CIZP (8 the
President's “international economic policy arm.”™ It ias the
forum in which the President makes internmatiomal econoaic

policy.

Eecause of this singular character, a suit under the
Freedom of Information Act say very well be an unconstitutional
incursion upon the powers of the Presideat. See the argument
based oun Mississippi v. Johnson, alluded to previously. The
imposition of disclosure requirements could also rum afoul
of the constitutional doctrine of United States v. Curtiss-
Sright Export Corp,, #s discussed above with tupoc: to '
the Buioul Security Council.

: thns. because CIEP does not have the authority to take
final and binding action and because it does not perforam a
function independsnt of advising the President, the Coumcil
on International Econocwmic Policy does not ecame within the
definition of agency as derived from the legislative history
of the APA and from the decisiom {n Saucia v. Dawid. More-
over, it is likely that a court would resolve any doubts
that might exist with rsspect to the functioms CIEP is
expeated to perform im favor of CIEP so that it could, con-
sistent with established rules of construction, avoid the
sericus constitutionil questioms with which it would other-
wise be confromted, .
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. Council of Econdmic Advisers

The Council of Economic Advisers was establighed (m
the Executive Office of the Prasidant by the Smployment
Act of 1946, 15 U.5.C. 1923, There {s mothing in the
charter of the Council to imdicate that it bas by law any
authority to take ‘final and bdinding action” with respect
to economic matters and, for this reason, it does mot fit
within the definition of “agency” derived from the legis-
lative history of section 2 of the APA. However, it i3
unclear from an exazination of the legislative history of
the Eaployment Act of 1546, whether the Council of Ecomomic
Advisers was intended to have any fumction independent of
advising and agsisting the President in the xealm of economic
poiley--the factor the Soucie Court used to fimd that 05T
wae an “‘agency”’. There is an indicatiom that at lecast soma
Congxesswen felt that the purpose of the Counclil was “to
gather informition on economic trends'” anmd “to appraiss the P
various programs of the Federal Government ‘' im additiom to
assisting and advising the President in the preparation of
the economic report and formulacting naticoal economic policy
recosmendations to the Presideat. (Statemeant by Congresssan
Patman, one of the authors of ths House bill, 92 Comg. Rec.
982, 79th Cong. 2d Sess., Feb. §, 19486). Congressman Manasco
declared that he was certain that “unless this Council does
its duty and mekes recommendations to Congress that are
practicable and worthwhile tbe Congress in due time will
npul the Act.” (Bmphasis added). Id. at 977.

- -The Conferemce Ce—utu. in rojoct!.ug & House proviziom ;
tlut the reports of the Council should be made availabls o=
Tequest Lo the joint economic coumittee, tho indicated that
tbc cmu is answerable :o Congrass: o
ij‘!h- Congress on the joint comaittes without | T
~ the provisionm bas all the power that the o
o provision would have givea to secure the M Cigol
o studies, reports and recommendations of the
Fo- T cownell. Quoted i 92 Cong. Rsc. at $76.
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Thus, 1f Congress has power to compel the diselosure of
the records of the Council, {t follows that it also has
the power to compal disclosure at the request of & meambar
of the public., The fact that the meabers of the Council
ars appointed by and with the advice and cousent of the
Senats also points to the comclusion that Congress iantended
to exercise some control over the Council. Thers is some

= indication that this conclusion has endured. In commeating
onm the Recyganization Plan transferring the 08T to the

- Exccutive Offfce of the President, Congressman Holifield
declarxed:;

With an Office uublished by the
reoxrganization plan, and a Director and
Deputy Birector to head it, congressional
committees will be able to deal with this
organization ou the same basis as tdhey do .
with the Buream of the Budget and the Council
of Zconomic Advisers, We will have a respon-
sible officer to whom we can direct inquiries,
and whom we can summon to committees to give
testimony on subjects of the greatasst national
importance. 108 Comg. Rec. 8473 (1362).

¥orsover, the fact that it is the practice of the aembers
of the Council to regularly appear before Congress and
testify as to sconomic trends and appraise econoxic progracs
- -e3uld also be cited as evidence that the Council pexforms
- & fumction of imforming Congress om ecomomic mstters.

- On the othar hand, there are statements in tha legis- v
lative history that just as clearly i{ndicata that the i
Council of Economic Advisers would fumction not as & distinct

. entity but merely as part of the President's staff, Congress~

" man Cochran, one of the House members oa the confsrence

. eommittes drew & conclusion gpposite to that found in the

N cwnittn's repost:

The Conferemca bill dropl tha ptovicioa that x
the reports, studies and recosmendations of S
the President'’s cconomie advisers should bs

-2 -
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 view, for the reasocus set forth i{m Part 1 of this memorandum, ";7
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miade available to the joint committes. Thia

is a distinct improvement, because it emphasizes
the fact that the council is not an autonomous
ageancy, bevt that itg sole purpose is to proavide
the President with esseatial assistance and
information on ecouomic matters, %2 Conz. Rec,
at $&9.

Senator Murray, the original sponsor of the bill in the
Senata, in summarizing its substance declared:

The Council set up in this bill is entirely

subordinate to the President, It has no

indangodent noT 3utonomous authority. . « .

The purpose of credting a Council of Ecomomic

Agvisers is merely to provide additional

assistance to tha President in oxrder ta help

him in discbharging his responsibilities. o
Id., at 1142 (Esphasis added).

Thus, because of the conflicting statesmeats in thas
legislative histary, it {8 a close question whether the
Council perforwms & function which is, in esserce, independent
of {ts function of advising and assisting the President oa
econdomic matters. If the Council does in fact perform an
indapendeat fumction, the ratio decidendi of the Soucie case
becomes particularly significant for then the answer to
the question whether the Council of Egonomic Advisers is <y
subject to the Freedom of Icformationm Act dopends oa the e 1
propensity of & couwrt to follow the reasocaing im Soucie. =
If a court passing ou this question agrees with the Esucie
decizion that the test is whether the eotity is charged with
the vespengibility of performing any functiom--evea if it ,a f}
be ous of svaluation or recoumendation--other than golely %
sexving as a body to advise the President, the Council will
be subject to the Freedom of Informatiocn Act. It is our

that a further judicial test of the ratio decidendi in the s
Soucle case may be warramted. although we cannot confideatly

) 3 ) *: - :’"’: e
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predict the cutcome of the litigation, we believe that the
position that the Council of Economic Advisers is not an
"agency ' under the APA and {s therazfore not subject to the
FOIL Act 1s defensible., Accordingly, we defer to your judge
aent and that of the Council &8s to whether or not the Counecil
should consider itseif subject to the Act.
Roger C. Cramton
Assistant Attorney General
Office of Legal Counsel
.29 -
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MEMORANDUM FOR THZ LOVORABLE PHILIP
Counsel ©o the President

tha Freedom of Information

Re: Applicabiiity of
Act to thz White House Orfi

This is in rzsply to your recent request for ogur
views vegarding the applicability of the Freedom of
Information Act (TI4), &5 emznded, to the Yhit2 House
Office

L]
Surmmary
The legislatlive histoxs ] owc the Freedom of Informa-

tion Act Amendments of 1974 makes clear that some
entities within the Exe :*tiva Offlce of the President
are not Yegenciaes” for purposes of the FIA; but it does
not provide clear gnidalines for determining vhich they

gre., In our opinion, it is proper to conclude that
generally speaking the components of the White Fouse

Cffice, in the traditional or budgetary sense2, are not
Yagencies.,” The more difficult questions reliate to the
status of other entities within the Exacutive Office,
such as the Domestic Council or the Hational Szcurity
Council,

Statutory Provisions

gt oy

w. puciey (V5

Prior to adoption of the 1974 Amendments, coverage

vnder thz FIA, 5 U.u.C 552(b), depanded entirely upon
the definition of “egzncy"” contained in the Administra-
tive Procedure Act {0Z which tha FIA is a part). The
APA defipnition is not particularly helpful with respect
to the presant lssue. That definition

ﬂ"ds as

follows:

(5 U.S.C. 551(1))



ted States, whether or not

t ER (1) 'zaeaey' means cach authorlty o, the
£ th i
subject to review by anothzr

(A) the Congress;

(B) the courts of the United States;

(C) . . . (H) [six other specific excep-
tions, none of which rafers to the
Prasident or the White House Officel.

The 1974 Amendmehts, which took effect on February 19,
5, scéd a special definition of "agency" applicable
v to the FIA portion of the APA. Section 3 of ths
n

(e) TFor purposes of this section, the texrm
'azency' as defined in section 551(1) of this
title includes any executive department, mili-
tary department, Covernment corporation,
Covernment controlled corporation, or other
establishment in the executive branch of the
Government (including the Executive Office of
the President), or any independent regulatory
agency.

Waile the statutory language itself does not differenti-
ate among thne wvarious parts of the Executive Office of
the President, the legislative history makes clear that
some parts are not intended to be covered. DBefore turn-
ing to the legislative history, it is necessary to
discuss the most prominent feature in its background,
which was a District of Columbia Circuit Court decision
under the original definition of "agency."

Soucie v. David

Soucie v, David, 448 F.2d 1067 (D.C. Cir. 1971),
involved 2n FIA request for a document of the Office of
Science and Technology (0ST), a unit within the Executive
Office of the President, but not part of the White House
Office. The principal issue in the case was whether OST
was ean "agency" within the meaning of 5 U.S.C. 551(1).

= B =



In resolving this issue in the affirmative, the
court adopted a functilonal aporoach to the Act. 1/ It
stated that '"the APA apparently confers agency status on
any administrative unit with substantial independent
authority in the exercise of specific functions." 448
F.2d at 1073 (footnote omitted). The court's reasoning
with respect to OST was explained, in part, as follows:

If the OST's sole function wera to advise
and assist the President, that might be taken
as an indication that the OST is part of the
President's staff and not a2 separate agency.

In addition to that function, however, the 0OST
inherited from the National Science Foundation
the function of evaluating federal programs.
When Congress initially imposed that duty on
the Foundation, it was delegating some of its
own broad power of inquiry in order to improve
the information on federal scientific progrems
available to the legislature. When the respon-
sibility for prograem evaluation was transferred
to the 0ST, both the exscutive branch and mem-
bers of Congress contemplated that Congress
would retain control over information on fed-
eral programs accumulatsd by the 05T, despite
any confidential velation between tha Director
of the O3T and the President--a relation that
might result in the use of such information as
a basis for advice to the President. By virtue

1/ In a recent case involving the applicability of the
FIA to certain advisory committees of the National
Institute of Mental Health, the court, in holding that
the advisory groups are not "agencies,™ used a similar
functional approach. Washington Research Project, Inc.
v. Department of Health, Educaticn and Welfare, 504 F.2d
238, 246 (D.C. Cir., 1974).




of its independent function of evaluating fed-
eral programs, the OST must be regarded as an
agency subject to the APA and the Freedom of
Information Act. 448 F.2d at 1975 (footnotes
omitted).
Thus, the principal basis of the court's dacision was the
fact that OST was not limited to advising and assisting
the President, but also had an independent power dele-

cated by Congress

The legislative history of the 1974 Amendments i

The bill to amend the FIA reported by the House
Committee on Government Operations in March 1974 con-
tained a provislon regarding the meaning of "agency”
which was essentially the same as the provision ulti-
rately enacted. 2/ H.R. Rep. No. 93-875, 93d Cong., 2d
Sess. (1974), p. 29. Like the enacted provision, the
tiouse version expressly referred to the "Executive
Office of the President."

The expanded definition of "agency" was explained
as follows in the House report (p. 8):

. For the purposas of this section, the defi-
nition of 'agency' has been expanded to include
those entities which may not be considered

2/ The only difference between the Houss version and
the final version related to the introductory phrase
The House version stated: "Notwithstanding section
551(1), for purposes of this section, the term 'agency'
means any executive department . . . [ete.].' . The pro-
visicn which was enacted states: '"For purposes of this
section, the term "agency'" as defined in section 551(1)
of this title iIncludes any executive department . . .

[eth "



agencies under section 551(1) of title 5, U.S.
Code, but which pazrform governmental fimctions
and control information of interest to the
public., The bill expands the definition of
'agency' for purposes of section 552, title 5,
United States Code. Its effect 1s to insure
inclusion under the Act of Government corpoxrs-
tions, Government controlled corporations, or
other establishments within the executive
branch, such as the U.S. Postal Service.

The term 'establishments in the Executive
Office of the President,' as used in this
emendment, means such functional entities as
the Office of Telecoommunications Policy, the
Office of Management and Budget, the Cowmcil of
Economic Advisers, the National Security
Council, the Federal Property Council, and
other similar establishments which have been or
may in the future be created by Congress
through statute or by Executive order.

Thus, the report's explanation did not refer to the.
President or to the Wnite House Office. It should be
noted that the Department of Justice had sent the House
committee a bill report whilch asserted that it would be
unconstitutional for Congress to extend the FIA to the
President's staff. House report, p. 20.

During House debate on the bill, Congressman
Exrlenborn paraphrased the committee report's discussion
of the Executive Office of the President. Then he asked
the floor manager, Congressman Mcorhead, if 1t was cor-
rect that it [the bill's definition of agency] does not
m2an the public has a right to run through the private
papars of the President himself." 120 Cong. Rec. H 1789
(daily ed., Mar, 14, 19574). Congressman Moorhead
replied that Congressman Erlenborn's view was correct,
i.e., that no right of access to the private papers of
the President was intended. The precise meaning of this
exchange is not entirely clear. However, taken in con-

# 8 =



nection with the silence of the House report regarding
the President, the exchange should establish that the
House bill was not intended to make the FIA applicable
to the President himself.

The bill reported by the Senate Judiciary Commit-
tee expanded the existing definition of "agency" in
some respects (e.g., by adding an express reference to
the Postal Service), but did not deal expressly with
the status of the Executive Office of the President.
The Senate report did refer, with approval, to the
decision in Soucie v. David. S. Rep. 93-854, 93d Cong., ,
2d Sess. (1974), p. 33. .

The only other pertinent item in the legislative
record is the conference report, S. Rep. No. 93-1200,
93d Cong., 2d Sess. (1974), pp. 14-15. That report
described the differences between the House and Senate
provisions regarding '"agency' and stated (p. 14) that:
"The conference substitute follows the House bill." It

then continued (p. 15):

With respect to the meaning of the term
'Executive Office of the President' the con-
ferees intend the result reached in Soucie v.
David, 448 F.2d 1067 (C.A.D.C. 1971). The
term is not to be interpreted as including
the President's immediate personal staff or
units in the Executive Office whose sole func-
tion is to advise and assist the President.

. Apparently, the conference committee read Soucie

to mean that, if the functions of OST had been limited
to advising and assisting the President, OST records
would not have been subject to the FIA. The correctness
of this interpretation of Soucie is questionable, for
the court specifically stated that it found it unneces-
sary to decide that issue., 448 F.2d at 1073. Still,
the main consideration here is not what the Soucie court
stated, but what Congress intended.



Internreting the legislative history

It can be argued that on the point a2t issue here
the language of the 1974 Amendments (any . . . estab-
lishment in the executive branch of the Covernment
(including the Executive Office of the President)") is
absolutely clear end thus permits no resort to legisla-
tive history. Sze, e.g., Caminetti v, United States,
242 U.S. 470, 490 (1917). 1If the parenthetical phrase
"{including the Executlve Office of the President)"
clearly modified the word "establishment,” that might be
the case. However, its position in the sentence indi-
cates that it modifies the word "Goverament'--which
would leave for determination what units, witnin the
Executive Office of the President, constitute "estab-
iishments" within the meaning of the Act, compzlling
examination of evidence of legislative intent., DMore-
over, any reading which would place the entire Executive
Office within the Act would include the President him-
self, who is the head of that office; end since this
would raise the most serious constitutional questions,
an interpretation would be sought to avoid it--z2gain
compelling resort to legislative history. In short, we
have no doubt that courts will not adopt the blankast
view that all parts of the Executive Office are covered
but will examine the legislative history to clarify the
point.

The exact meaning of the legislative history, as
described sbove, is unclear. As noted, the House report
listed a number of entities within the Executive Office
that were to be covered by the bill ('the Office of
Telecommunications Policy, the Office of Management and
Budget, the Coumcil of Economic Advisers, the Hational
Security Council, the Federal Property Council, and
other similar establishments'). he conference report
took an entirely different approach to the izsue, seek-
ing to clarify the mesning of "Executive Office" by
principle rather than by exemple. The term "Executive
0ifice" was not meant to include "the Presidant's
immediate personal staff or units . . . whose sole

2 7 =



function is to advice and assist the Prasident.” Be-
cause of this basic difference in approach, it is
impossible to tell whether the conference cocmittea
agreed or disagreed with the House reporit. Tending to
show agreement is the statement in the conference
report that "the confarence substitute follcws the
House bili"--but this is a reference to tha 7“&“uag
the bill, and goes no further than the ~iatute itse
toward showing that the House committe=2's intant was
adopted, This issue of the relationshin bztween the
House and conference committee reports i 1 -
not cruclal to the present determinatio
absolutely central when we come to cons
under the Act of units named in the,-o
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Constiiutional Considerations

It is a settled rule of statutory construction that
an interpretation that railses substantisl constitutional
questions will not be adopted where another reading of
the statute is possible, See, e.2., Crowell v. Banson,
285 U.S. 22, 65 (1932). This princinle is pertinent
here. TFor the Congress to subject the President, or
that portion of the Executive Cffice that functions as
a mere extension of the President, to the requirexents
cf the FIA (dincluding its provisions for judicial
review) seems inconsistent with the doctrine of cepara-
tion of powers. Cf. DMyers v. United States, 272 U.S.
52 (1525). loreover, the exemptions of the FIA do not
necessarily correspond to the scope of Ervecutive
privilegz, a privilege grounded on the Constitution.
United States v. Nixon, 42 Law Week 5237 (1974).
Finally, the practical buxdens resulting from applica-
tion of the FIA to the President and his staff,
Including the provisions for judicial review and sanc-
tions, might unduly interfere with the President' s duty
wmdar Article II, § 3 to evecute the laws,

se considarations weich hnav*lj azainst any
i“tb Pr t?*lon of Magency'--if another 1s feasible under

the statute and its history--which would apply it to
what might be termed the nucleus of the Presidency.

i-3
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The status of the White House Cffice

3
- -

”

Your immediate ingulry is whether the "White
House Office" is coversd by the Act. We &re not en-
tirely clear what that phrase is meant to include. The
United States Covemmment Manual {(1974-75) lists offi-
cials who are in the Thite House Office (p. 81) and
contains & chart (“Dp? attached) showing the relation
of that Cffice to other parts of the Exzecutive Office
‘of the President (». £3). The Ixecutiva 0ffice Appro-
priation Act for 1275 {2nd for prior ysars) contains
a separate 1iﬁe item for that uvnit. 3/ Public Law 93-
381 (1974), Title IIT. aﬁuv.vr, morxe recontTy, a
revised chart showing the crazanization of the "White
Eouse Staff" was issued (copy attached). 4/ That chart
does not use the term "White House Office," and appears
to give parallel t"eat ent to unite that are in our
view not at all c,npaﬁable for present purposes, Ve
assume tnat your inquiry relates to the Wnlte House
Office as shown in the Covernment Organization Manual
end as separagely funded in the Budget.

m

It is clear from the legislative history that tha
FI4 does not embrace the 'President’s immediate personal
staff,"” This phrase is used in the conference report,
but is not explained. Pz osumaaly, it means that records
intained in the President's own offices or maintained

3/ Other line items within the Executive Office in-
clucde the CEA, Domestic Council, NSC, OMB and CTP.

4/ 10 Weekly Compilation of PreswdenL131 Documenta
1583-89 (Bec. 23, 1974).
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by his closest sides ere beyond the scope of the FIA.
This would seem to include the records of the four
cabinet-rank advisers listed on the recent chart
(¥Massrs. Buchen, Hartmann, Marsh and Rumsfeld); and
those ©f the units listed as Waite House Cporationo,
Counsellor to the President (Mr. Marsh), Cffice of

the Press Secretary, Couwisellor to the President

(tir. Hartmamm), and Office of the Counsel, It would
appear that the White House Office includes all of the
aforementioned entities. They all perform stafi fime-
tions for the President, and they do not appaar to have
O0ST-type independent fumctions. In cur view they all
must be considered as "advising and assisting” the
President, even if that phrase is narrowly construed.

5/ That the President himself is not an "agency" for
purposes of the FIA should follow, a fortiori, from the
expressed intent to exclude the President's immediate
staff. See also the Erlenborn-lioorhead cxchangs (dis-
cussad above).

It may also be noted that the recent opinion of the
U.S. District Court for the District of Columbia (Judge
Richey), dealing with access to White House tapes and
other material compiled during the Wixon Administration,
stated that the "0fflce of the President" is not an

"agency' and that records of the "President and his
immediate aides" are not subject to the FIA. Iizon v. '
Samoson, Civ. Action No. 74-1518, D.D.C. {(Jan 3, 1375),
p. 59. The court supported its conclusion by reference
to the legislative history of the 1974 Amendments, i.e.,
the conference report, (The effect of this opinion
has been stayed by the Court of AQPEdloo)

=« 11 =



We are expressing no opinion at the present time
as to the application of the FIA to other units of
the Executive Office, such as OMB, 6/ NSC, 7/ CEA,
and the Domestic Council. Each of those units must be
considered separately, and the question can be reserved
for consideration when requests addressed to each of
them are received.

As a matter of sound planning, we urge that two
steps be taken for the future:

(1) Any functions performed by those units
described above as being within the White House Office
which do not consist of "advising and assisting' the
President should, if possible, be located within another
Executive Office unit. If this is not possible, then
a segregable subunit of the White House Office unit
should be created.

6/ On February 19, 1975, OMB published an FIA regula-
tion implementing the view that some, but not all, of
OMB's functions are subject to the FIA. See 40 Fed.
Reg. 7346, 7347. '

7/ The recent FIA regulation published by the NSC staff

contains language which seeks to leave open the question
of coverage. See 40 Fed. Reg. 7316 (Feb. 19, 1975).

= 12 =



(2) The concept of 2 separate "Wnite House Office
should be fostered ond strengthened in as many ways as
possible. Any future organizational charts should
clearly indicate the existence of such a unit separata
and apart. from the rest of the Executive Office. Judi-
cial scceptance ¢f such a functional division can
greatly simnlify cur FIA problems with respect to the
Executive Gffice. '

Antonin Scalia
Assistant Attorney Generxral
CfFice of Legal Counsel
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