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DRM.:jal 

Re: 

JAN 3 0 1973 

MEMOlWiDUM 
cc: 

Application of the Freedom of Information 
Act r.o the President 

Mr. Marvin 
Mrs. Gau£ .,, 
Mr. Cramtoc 
Files 

The Freedom of Informat1o4 Act applies to s.very ·•agency' 
that la~ part of the federal sovenuuent. Section 2 of the 
Adctlnistrative Procedure Act (5 u.s.c. 1.551), of which t:ha 
Freedom of I11formati,m Act .1• a section, d~finas A&ency as 

••• Each authority of the . Governmt!!nt of 
the United States, whether o~ not it is 
within or subject to ravtew . by another 
4gency, but does not include --
(A) the Congreaa 
(B) the courts of the Uttited States 
(C) the governments of the Territories or 

poaaeasions of the United Statea 
(D) ••• (li) (other exceptions none of which 

is app!~cable to the que.stiona involvtid 
here].!/ 

~his definltlon ia literally broad enough to include 
the Preaid.mt. However. because the definition doea n0t 
by its terms Ulelud• or ex.elude the Preeident. the conven• 
tiooal rule of atatutory ·caaatructian that ~d• in a 
statute should be given their plain meaning sugguta that 
the Office of th• Pruid.ent 1• not included ill the defini• 
tioa. Certainly the Pruicleat 1• not normally regarded a.s 
an aadta1niatratlve ageaey. An emin.atioa of th• legiala.tive 
history of •ect'ion 2 of the APA reveala that. Congress did 
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.- ;- act •o regarcl die Offic:.e of the heaident vbea it £ormulated < :. 

- the_ ~ia~tioa of~• _; ~ . .-.,_~'.-·· \·/ 

!/ .. c.-~• cc,verage of the Mmfniattative h~edure Act &Del 
. .. · Che Freedom of lnfoXlD&tion Act 1•• w1.th exceptlooa not 

---nl.evaot hero, eoateaaivei both Ace• reach goverwntal 
&ct1Vit1•• perfoxmed by "agenci.ea."' Thu•• the argument• 
preaented bere with reapect to the 1'01 Act apply equally 
. u well to tho coverage of the AIA. 
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. 1. Legi•lative History of Section 2 

The word '•agency" waa first de!ined in the original 
Adminiatratlve Procedure Act (60 Stat. 237, ch. 324, S2(a) 
(1946)). Although the ,\ct has been amended a number of 
ti~, the definition baa relil4ined essentially incact. 

The Administrative Procedure Act was subst~nti~lly a 
legislative culmination of the work of the Attorney General's 
Committee on Administrative Procedure. 'Ihua, the cotnments 
of the Committee on the coverage of the Act are especi-lly 
significant:: 

·.:, 

[~!any different, and sharply varying, 
figures of the number of Federal adminis­
trative .agenc:iea have been current in 
popul.&r dlacuaaion. The particular 
total arrived at dependa, of course, on 
the unit to ba taken as constituting an 
1a 6ency 1 as well as on the concept applied 
ia deaignat.Lng a particular ageacy as 
'Administrative.• The Committee b.!H 
regarded as the distinguishing feature 
of an 'administrative' agency the power 
to determille 1 either b7 rule or by decision, 
private right• and obligations. If the 
lngeat 29eaible units be taken u 'agencies,• 
there are in the Federal Government nine 
executive de rtmenta and ei teen 1nde ndent 
a ncies which ••e•• a ni !cant admin1•· 
trative ~s of thia character. E::iphuia 
added.) Fipal l.eport of th• .Attorney c;.neral's 
COll'!mittee oq Administrative · Procedure, s.Doc. 
81 77th Cong., lat Seas. (l94l), at p. 7. 

. __ · Altcough the CommJ.ttea proceed•d to expl..ain that there 
: were many smaller units within the department• and independ­
·:ent age.nciea vbiab •bould them.selves be regarded a. individual 
·aganciea, the enumeration of cha 1•1arg .. t poa•ibla unit••• 
purported to be categorical. The con&picuoua omiasion ol 

. the President from that category auggeata that the word 
:·: "agency' ' was oot intended to include the Pre•ident. 
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Moreover. the Committee's intentional exclu.eion of the 
Preaident was fully reflected in its proposed draft bill, 
which defined :~agency•• to mean "any department, boa.rd, 
commission, authority, corporation, administration1 independ• 
enc establis~ent, or other subdivision of the executive 
branch of the Government of the United States •••• " 
Id., at 192. Although Congress- substituted for this enumer­
~on of various types of organizational enttt1~~ the simple 
ieneric phrase tteach authority (whether or not within or 
subject to review by another agency),u it is clear that 
Congress did not lnt~nd a aub6tant1ve change designed to 
include the President but rather intended nothing more than 
A mere simplification of the Committee definition. As the 
Senate Judiciary COUDittee explained.: 

It is necessary to define agency as 
"authority,. rather than by na.rue or 
form, because of the present system 
of including one agency within an~ther -
or of authorizing internal boud.11 or 
ndivisions '' to have finAl authority. 
Staff of Senate Coen. on the Judiciary, 
79th Cong., lat Seas •• Report on.the 
Administrative Procedures .Act 13 (Coom. 
Print 1945). 

The report of cha House J'udiciary Con:mittee, la.sued in May . •- ~ 
1946, includad a single paragraph explaining why 0 agency" 
had been d!f ined by uae of the broad word ''authori tyH i 

Whoever has the authority is an agency, 
whether within another agency or in combiD&tion 
with other per•ons. ln other word• agenciea, 
necessarily, cannot be defined by mere form 

.auch a.a d@partmenta, board•, etc. lf a3enciea 
were defined b7 form rather than b:, the criteriou 
of authority, it fd.abt result ta the ·unintended 
iaclus ion of mer• 1'hou.seke.epingi• functions or 
the exclusion of thoae vbo Mve the real power 
to act. H.R. Rep. No. 19801 79th Cong.• 2d 
Sesa. 19 (1946) • .?/ 
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Furthermore a strong inference that Congress did not 
intend to includd the Presidant in the APA deiinition oi 
.. •agency" &rises from tho difference in _the definitions of 
th.e same word in the APA and tha i'ederal Register Act, • 
diffexence of which Congress was cogai~nt.!/ ln contrast 
to section 2 of the APA, section 4 of the Federal Register 
Aet (49 Stat. 501, 44 o.s.c. 304) specifically includds the 
President in its definition of ·'Federal ageDCya or uagency. ~. 
The failure of Congress to 1,arJe ~he President expressly 
in section 2 of the A.PA suggests an intention that the 
pro'l71Si-:>n is not to apl,)ly to tt&Q PTe•~dent. -Ht/ 

the only relevant discu•sion of ·thia questi~n appears 
to be a c~lloquy be"'een I.C.C. Commissioner Aitchison 
and Congrasswan Jennings,. during the House bearings: 

nMr. Aitchison: ••• 1 find the courts 
ara excluded ftom section 2. Is the 
President? He makes rules; he makes 
adjudications of the type which are 
referred to in this a<:c. Row, that 1• 
none of my business; I am just a citizen 
and just throw that question in for what• 
ever it is worth. 1 do not kn.:,w what the 
intent is, of course. 

__ .... ~-

..~ · .... 

. _:·.·<¥. 
· See Staff of Senate Coom., on the Judiciary, .Qe. m,. 12. .-,, .. ,-,-;;_::: 
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aMr. Jennin&SJ. Well, lf it ope-rate• to 
forbid the Preaident from opeTatlng as 
a legl~lative •gency, I would say it u 
good law. 0 

~Mr. Aitchison: I cannot debate that, 
becauae tr.at ia out cantirely of my sphere. r• 
Administrative Procedure Act - Legislative 
Hiscox~ (Hou$e liearicgs), S. Doc:. 248 1 

79th Cong., 2d Sess., p. 123. 

The oblique reaponae, as well as the obviously :rl&chievous 
question, strongly suggests a sb4red doubt that the section 2 
definition oi "agency• '' despite its breadth, ~ould really 
include the President. 

Further evidence of this conclusion can be found in 
several stacer:eucs by Congressmen tMt the APA was enacted 
to deal with those agenciea established by Congress to 
admini ster the laws. Congressman Sabath, who~ in charge 
of the bill on the floor of the Bouse:, declared th&e 

[tlha object of tho bill ia ••• to improve 
the administration of rules and regulations 
made by the ageneiea under a,i:anu at ?9!!I 
from Congres~. and to eatabliab uniformity 
of practice ao that any citiun may have hi• 
day in court with a Zld.nimum of del&y and 
expeue. Amain.i1trative Procedure Act -­
Legialative Hi•tro (Senate Coaunittee Print), 
S. Doc. 248• 79th Cong., 2d S.•••• 345-346. 
(Emp~•i• added), 

During the debate, Congrusun Bobbe refened to & kind of 
fourth brsnch of Che government, • 

It seOIS to me that the eoe.titution of the 
Unitod Stu .. , baa divided the power• of our 
Govart'IIDellt into three coo~dinate branchea, 
the legi•lative, a.ocutive, and judicial. 
These have been swallowed up by •ome &dm.ini•• 
tratora and their staff• who apparently 
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believed tb.at they wero omnipotent. Tbesa 
have exercised All of the power• of govern­
cient, arrogating to themselves more power 
than ever belonged to any man, or group. 
'nlis has made necaa~ry the enactment of 
some a~cb legislation u is now in procaas 
of passage. 

Thus, it seems apparent that by the word .. agency 1 u ConJ!.--reaa 
was not referring to the constitutional office of the 
Presidency buc to entities cteated by Congresa to Adminiator 
legislative programs. 

2. C,.lnst:ruction of Section 2 since 1946 

Since 1946, the Admtni~tYative Proc4ldure .Act bas under­
gone~ number of changes including the addition of the 
Freedom of Information section (5 U.S.C. 5552) to the Act • 
However, nothing in tha legislative hiatory of the efforts 
to revise the MA s.hcJda direct light on the status of the 
Prcaident u &l'1 ·ageney.d 

Professor Davia appears to be the only w1.tneaa duri.Dg 
all of the Hearings who apeeifically refers to the question. 
Ile &s•uiae1 chat the Pre•ident ia aubject to the Act:. In 
the c:c,ntext of •rguiag against tbe deletion from aectioo 10 
of the exception from rev1~111ty of aay •zer.cy action 
which ia "by law committed to agency discretton. ·1 Profea101: 
Davie ukedi 

..... 
.,; 

W'bAt la it \lllder thi• act. under the 
pr .. eat Adminiatrativ. Procedure Act 
~ ~•vents a court from reviewing 
the Prniderat'• diNreticmuy power 
co coaduct ear fot:eip po11cyf lt ia 
thoae word•, 'oxcept ao far u agency 
action u b7 l&v committed to agency · · 
di•cretion. • If you ~k c,u~ t:heae 
voffl, th.ea the &et will aay that tb. 
Presidenc•a foretgn policy deciaiana 
ab.all be Judici&lly reviaw&ble for 
abuse of cliacretiOD. llobody wants th&c. 
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Senate Hearings on s. 1160 1 s. 1336, · 
s. 1

1758 and s. 1879 3 U9tb Coftg. 1 1st 
S:ess._, o. 16.i. 

Then, in response t:o Mr. Cornelius Kennedy•s express~ doubt 
as to wh4th&r such Presidential dectsions as the withdrawal 
of civilians !rom Vietca:n would ev~-n coma within the .APA 
definition ~£ '1rule" , Professor Davia ins1sted tbat it would, 
concluding: 

Ie is clearly rulemaking by the 
President. this ts rule.raaking by 
an agency • • • • ,lg_. at 170. 

Mr. i'-ennady remained unconvi.nc:ed that such a Presidential 
deciz ion would constitute a ·•rule. 11 The point w.sa n~t 
raised by the Subcommttee whether t.h• President was 
subj~ct co the Ac~ at all. 

ln hls written statement to the Senate Subcommittee. 
Professor D;tvis also referred to the Act'a application to 
the President: 

If President .Johnaon and Governor Johnson 
of Miuisaippi exchange letters or telegrams 
a.bout strategies for keeping racial peace 
in Misstaaippi• the papers will have to be 
made promptly available to any pe~a-0n, 
including thoae who want to defeat the 
strategiea. ~earings Before th• SubcOGUnitte~ 
~ A"!!!Pi•trative Pract1.ce and Procedur-e of 
the Sen.at~ Judtcia1y Committee on s. 16~~. 
AdminietraltiU Proceduro Act, tJ8th Cong., 
2d Seaa. 2441 248 (1964). 

' ·. . . 
·. _;. In aa Article aubaequant to the enactment of the Freedom 

) -.-. · of ln.fornation Aet, Davia bU concluded that the Preaideot 
':'-- · 1• subj6Ct to the Act bae4use .. (w] ith that obaervatioa 

..:.t before the subcaadttea, it made no change. u Davia a ~ 
-.... • · orm&tion Actz A Preli.Jninary Aoaliaia 34 u. Chi. Law 

aev. 761, 794 1967). 
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th~ only other reference in the Hearings to this q~e-stion 
1• a ,iritten sutu!ellC by Asalstant Attorney Gener&! Norbert 
Schlei • Office of Legal Counsel. Mr. SChlei objected to 
the proposal to transfer to tl,.Q courts ·ultimate responsibility 

_for the discloaura of the recorda of the Executive br4Dch 
en the grounds that the Execu~ive•a responsibility for the 

-·safek~epi n~ of Executive records is a coo.stttutionally 
deriv~d respoMibility acd that in the exerc!.se of this 
reaponslhili ty • ''the Executive is accountable only to the 
electorate. Under the separation of powers conc~pc, Congress 
cannot tr.a..·urfcr responsibility for Executive reco-rds to the 
courts • . , Hearings ® s. 1160, s. lJ.36 1 S. 17.58 , and S, 1879 
Before the Subc0m.1ittee on Administrat-iva Pracclce ~d 
Prxedura, s enate Judiciary Committ:egf. 89th Cong., 1st: Sess. 
200, 204-05 (1965). Appellants in their Reply Brief ln 
Soucte v. ~~id, 448 F.2d 1067 (1961), cited this languag2 
f~r th~ prop.-,s1ticm that Con3ress was made aware that it 
'1as e:ct:ending coverage of the Act to Prea!denti.sl recorda 
not otherwise ~empt and that, despite objections of the 
Departmenc ~f Justi(:e, Congress chose not to change the Act 
to exempt the President or .Presidential records from its 
coverage. Reply 1\rief for Appall.ants, 6-7. Hawever, the 
inference is just aa pl.Au•lble that Coagru•• ina.ccioa. reflects 
ita view th.at section 2 does nc,t include the Preaidenc in 
the definition of rtahency. ·• An even more 11.kely conclusion 
ia that the statement refers not co Pr..uidential document• 
ai.:,ipliciter but to __ reeot'ds of ''agencieau within tho Exacutive 
-b~h. Construed ln tbi• w.sy, th• atatGlCftt: e&ys nothing 
about whether the doc:w:rient• of the Prosidon.~ are subject to 

. -·· - tha Act. 

~-A more coacluatve indicatiOG that Congress doe.e not . 

.-·;~. 

• ... -=- . 

. 7. 

view the a.FA definition of nagency~ as inc.lucling the f'l:es1deat .. ~:-.­
Uc be fouftd in a atudy b1 a Subcommittee of the House Govern• _ :·::~ 
meat Operations Cov:&i.ttee. In February 1965, the SubcOilD1tte.a 1 · :.·,. 

headed by Congr~anwm Moa• » the leading proponent of Freedom · ~-
of Informatica legislation in tbe House, •ant a ·questionnaire ,., 
to "'all agenciea, department&, boarda 1 and eommiaaiona i.n 
tho Government~ to inquire about their practica under then 
••ction J of the Administrative Proc•clur• Act, which subaaqueotl7 _ 
was .. raaded by the Freedom of Information a.ct. The liat 
• 
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of .agencies -- approximately 102 -- includad several component• 
of the ~utive Office of the President -- the Bureau of 
the Bud0 et, the Office of Eaiergency PlanniD§ And tha Offlce 
of Science and T.:!Chnology .... but omitted the President and 
the White House Office. Federal Put.lie Records Law, Hearings 
Before a SubcOillmitt~e of the Commitr ~a on Government Ooerations, 
House ot itepre'sentati vea, 39th C.:mg ., '1at Seas., oo H.a. 5012, 
efc., pp. 103, 277-260. 

Again in 196t.i , C\)ll t ressman Moss issued a compilation 
of the implementing regulat i ons required to be is&ued by the 
several departments and agencie• under the Freedom of Infor­
mation • .\ct. Congrasslll4n Mo•~ was critical of the fact that 
several agenci@a had been remiss Ln issuing such regulations. 
H.e did not comment, however, on tho £ailw:-e of che President 
or of the White House Office to do so. Freedom of Infor• 
mation Act: (Campilat.ton and ,\nalys i s of Department.a l Regula­
t i ons lm2lemeqting 5 U. S.C. 552)~ Co:nmittee Frint, 9vth C;:mg., 
2d Sesa •• p. 3. Certainly. if tho Office of the Prasidenc 
1& an ·'agency~ at all, it is an extremely import.ant: one - .. 
f&r too i.mporumt to bave baen overlooked in two exhaustive 
studies of a3=1c7 practice•. 

Finally, the fact that no President in office during 
the .nitire 26-year life of the APA has deemed it necessary 
to comply with the Act'• rulemaking and adjudicatory provisions!/ 
illustrates that six aueceaaive .Presidenta h.ava shared the 
unanimous view that th• A.PA, deapite its broad definition 
of 1'agency, ·• ausply doas not include the President,, a view 
which has not been questioned by aucceaaive Congreaau. A.a 

!/ . Jlulemal.d.ng la defined aa uagency proce.aa for fonaul&tiq, .. 
·. ·,· :· 4111eading, or repealing a rule,'"" wbicb, in turn. la defiucl .. 
u nt.he wholu or a paJ;t of an agency atat-1ment of gena-r&l or 

'. particular applicability and future effect de•i~ to implement • . · 
interpret:, or prescribe law or policy •••• " 5 u.s.c. 551(.5), · . 

.-· (4). Adjud.ica~ioo 1.• de.fined aa ·agency proce•• for th.. formu• __ _ 
latlon of .an order, n which, in turn. ia de.fined aa ·•the whole .. 
0% • part of a fioal diapoaition, whether affirmstive, negative, -:._ 
illjmctive, or declaratory in form. of an agency in a matter · 
other than rulemaking •••• 5 u.s.c. ~Sl(7), (6). 
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•tated by Attorney General ~ennedy, in sustaining the validity 
of Executlve Order 10925, which barred racial discrtmln&tioa 
in the performance of Gove~ent contractst 

the unanimous view of four successive 
Presidents as to che extent of their 
authority is entitled co subscantial 
weight. Vo1ted St,it-,a. v. H,1dw:eat O\l. 
Cg._, 236 U.S. 459, 472-75 (1~15). Tbt 
weight is increued by the fut that the 
Preaidenti.1l view baa b.een acquiesced in 
by successive Congresses. .such acquiescenca 
in Executive practice will be inferred from 
silence over a period of yeara. J.Jn.t.toq 
states, v. Jac!c,:sM. 2ao u.s. 153, 196-~7 
(1930); HAaeuiao Hltrg~gn co. v. MPited 
St3tQ3, 2aa U.S. 294, 3l3 (1933). 42 Op. 
A.G., No. 21, pp. 10•11 • .!/ 

3. Implicati~n~ if the Office of the Pr~sident w~re con•id~rcd 
an ;~'\Rency·• 

Because statutory incerpret.atlon is '1the art of prolif• 
erating a purpos~, '• Brooklyn N4t'l Corp. v. Coe:n'ner, 157 
r.2d 450, 451 (2d Cir.) cute. dented. 329 u.z. 733 (1946), 

·· the conclusiona •ugge.at.ed ?fy the teg.;.alative history Sl!Uat 
be placed in the context of the purpose• underlying p4saase 
of the APA as a whole. An eXAmination of the entire Act 
demonstrates tb.lt if the hesident ia deemed to be an agency 
t:ho application of the APA will prodw:e inappropriate and 

_.- iocongruous resulta. Thi• leads to the coaclusioa that the 
term "agencyt~ does not lnclude the Office o.f the Pruideet 
for, in interpreting a atatute, it will ll(>t be &5$umed that 

'!/ ~e also United St•tu v. Barmanoa, 20, u.~. 337, 339 
(190d): ··•h• 11eee .. ,11ent 19:, G•••••• without cMDge, 

' or.• •Utute, whi..~h bad previOl:dly received long continued 
executive construction. 1• an adoption by Con.;resa ot auch 
construction. 
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Congress intended to adopt lave thac do violence to good 
aenae and sound administration. A fev ex.amptea 111\dtrata 
the point. 

If the President: were an agency. the wage 4Dd price 
freeze ordor vould have been eubject to the procedur&l 
requirements of the rulema~ing aeccion of the Act (5 u.s.c. 
1553) be<:ause tb.e order would have been 11an agency statement 
of ••• future effect designed to ••• prescribe law or 
policy ••• and includes the approval or prescription for 
the future of rates, vagu • • • ( aad J prices • • • • '' A.a 
a result, the order vould have had to have been first pre­
ceded by notice and public participation and could not bava 
gone into effect for thirty days unleaa tbe President •-4for 
good cause · found (and incorporated the finding and a brief 
statement of reasons therefor in the rulo• i1aued) that 
notice and public participation were 'impracticable. uanec­
••BAry, or contrary to the public intere•t", 5 U.S.C. 1553. 
Even assuming the cooatitutiooality of such an interference -
in the lnteraal funct1oa1ng of tha Chief Executive'• Office, 
see M)rexs v. Uoited States. 272 U.S. 52 (1926), the intention 
of imposing theae procedural requirements on the President 

. should not be attributed to Congress la the absence of any 
·. · . .-. evidence 1n t:he legialative history that shove that. Cagreaa 

contemplated such a rcault. Moreover, to permit public 
partici pation and to coaform to the othar procedural require-_ 
manta of rulemaking, the Office ot th• Pre•tdent would have 
to bG greatly expanded - another reau.lt Congre•• did not 
coatempl.ate • 

A mc:n-e dauaatic llluatratioo of the kind of iacongJ:WU• 
coaaequeuc.- th.a~ would follow if the definition of ·•ageaoyrt 
laoluded_ ~ President u1••• 1D uae ·area · of forei.p affair•• ·-~- -
llead literally I the Act would roq:uue notice • and public 
part1cipat1on ill aay Pr.eaideat1.&l atatwct deaiped to 
implement, interpret and prescrlb• foreip policy unleaa: 

(a) t:h• Preaident •pecU!ically found t.hat 
notice and public participation were 
impracticable or contrary to the public 
interest; or 
(b) the President apeciflcAlly found that 
the public ruleaa&k.ing pro'ri.siooa would 
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clearly provoke definitely ~de•irable 
internatiOD&l consequem:ea.!t 

It 1• highly question.able whether such procedural require­
ar.ents could consticutionally be i~sed upon the President 
in his conduct of foreign af!atrs.!!f But again, assmaing 
that such measure• were constitutional, it would l>e incredible 
to ascribe to Congress an intention to impose them on the 
President. 

!/ The phrase · for'1ign a.f.fli..rs function 1
' which operates to 

make the rulemaking section inapplicable when such & 

function is involved "ia not co be loosely interprated to 
mecm any funet.!.oo extending b~yond the borders of the United 
States but only tho•• 'af:faira' vhicb so affect relations 
with other governments that. for ex.ample, public rulemaking 
proviaiooa would clearly provoke definit•ly undesirable inter• 
national consequences .. " S. Rep. No. 752, 79th Cong., lit 
Seaa. l3 (1945). 

ti/ ~ c. , ~. Airline& v. water.Mo csa;a., 333 u.s. 103, 
109 (1948): ''The .Preaident • • • poaaessu 1D his cvn 

right certain powers conferred by the CODscitut.ion on him 
aa commmder-in-chief and u the Kation'• oxgan ia foreign 
affaire 't ; and ll\lited State• v. Curtiss-Wright Export. 299 
U.S. 304 (1936): Bec&u•e of ·•tho very d.elic.ate, plenary 
and exclusive poweT of tlwl Preaideut u the aole organ of 
the federal goverement ia the field of international relatloa• · 
••• (Congrua ~t] accord to th• Preaident a degree of 
diacretion and freedom from •tatutory reatrictiou which 
would not be admi••ible were domeatic affair• alone involved 
• • • • Secrecy 1D reapect o1 1.nfoniat:ion gathered by [the ::--, ·: 
heaident • • agents 1 may be highly nee"aary, and the pr ... ture 
diacloaure of it productive ~ banalul reaulta. %b1a· consider• <. 

· atlOD, in coanectioa with what ve have already ea.id oa the 
. aubject diaclo••• tho UDlfi•doaa of raquuing Congreas in th.is 

field of govonmaatal ~ to lay clOWR nar~y de£init• • 
atandarda by vbich th• Pr••1d«tt la to bo governed.,. Id. at ·•.· -
319-320 : 
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4. Cor.stttutiooal Coas!d~r3t1ona 

ln addition t, the constitutional arguments with r~spect 
.to particular applicat:iona of the Act briefly alludad to in 
the ?revi.ous a-ect1on of thia Memor.sndum, scriou:s constituti~nal 
questions would be raised by legislation tr.a.t compelled 9ublic 
relaaee of cil l Presidential documenta. 'Ina fact tr,.at these 
conatltutional doubts cxi&t dict4~cs that the statuta be 
construed not t ,, i.Dclt.1de the Presid~nt. lt ia 4 ·1ell-Ei-<1ttled 
rJlo of construction t?~t 4n 1.nterpretati.:,n ;;,f a st4tute th.at 
ra..ieea substantial consti~JC1onal questions will not ba adopted 
wh.are anot:her reading of th~ statute is pos~!bl"'· .u the 
SupreQe Court. said in Cl'.'owell v. Benson 1, 285 U.S. 22. 66 (1932): 

w'hen the va.lid!t:y of an Ac~ of the Congress 
is drawn in question, and even i£ a sarious 
doubt of cons~itution.slity is raised, it ia 
a cardtnal pxinciplc th.st this Caurt will 
f i rGt ucert&in whether a constructl~n of 
th$ autute 1£ fairly possible by which the 
question may .be av~ided. 

The first q~ation involves- the doctrine of executive 
pr1Vil2-'~e. Although the doctrine refer• co cha J>OWff of 
C~e$# vis'& vi• that of the .Executive, the power of Coosresa 
to cQmPel disclosure of agency r~cards tot.he public At lilr&• 
¢an be no greater tbaA ita power to compel d1.«:loaure to 

,, 

Cong,:ess itself. hemia•d on the doctri.a• of aepar&tion of _ .•. 
powera the execuctve privilege 1• the right of the becu~ive •·., ·,. ·, 
to •afeguard iaforMtion in the 41 acharge of his r"pouibil• · ~ .-:· · ·, 
ttiea undn tho Coaatttution, bu exercise of o:ec:utlve P<JIM1t• .· .... ,, 
Certainly• it e&mlOt be cont.elided that Corig,reu sought to · , · -:' t · 
11.J:d.t th~ b.ec'Utive• • pr1v1lego to the nine atatutory exami,ttoae · 
1D the Freedom of InforaatiOG Ace, for ~ea• doea not bave .. --." --~ 
such power, Axtlel.e 11. aeet1oa. l of tho Conatitutioa ( .. {tJhe ·· 
bec:utivo Powu 1ball be veated in a Preaident of th• United . 
State• 0£ Ama:ica"), ma7 \fell precluc:l. Coagre.e• from ena.ctillg · ·-: · 
lq1aL11t1.on 'in any wa1 ceacrolling che Proatdent • • acti~ . , 
with regard to Pre,idential paper•. £!_. tJrer•. v. ,Y:eited 
Sta~•• 272 u.s. ~2 (1926) (removal ot. executive oft1c:1a.la 
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from office is au executive function and as such cannot 
be subject to any act enacted by Congrass). A conatruction 
o!. the word "agency11 to include the President would force 

. the President to violate the law in the name of executive 
privilege whenever he chose to withhold documents of bia 
Office. For tb&t reason, a court would very likely avoid 
such a constructioo • .!/ 

A second conatitutioaal argument, building up n the 
firat, also dictates that the definition of "agency" be 
interpreted not to include the President. Under the Freedom 
of Ini~rmation Act, the remedy for t _he failure to make 
records available is a auit against tha agency which with­
holds them. 5 U.s.c. 532(a)(3). If the President were 
considered an ••agency" and therefore subject to the atatutory 
~tion, the Act insofar as it affected the Preaident would 
probably be unconstitutional. In Misaissi~pi v. Jolm•on, 

- 71 U.S. (4 Wall.) 475, 501 (1866), the Supreme Court. in 
holding that the State of Misaiaaippi could not: enjoin enforce­
aaeut of the R..ecocatruction Acts by the .President of the United 

. _State-a and his officer• and agents, decl.&red: 

We ara fully satisfied that thia court baa 
no jm:udiction of a bill to enjoin the 

It may be aaid that the President ia forced to violate 
the Freedom of Information Act by exerciaing executive _ . _ 

privilege whenever be ehoosea co Widlbold a document whether ;;_ · •~_-;' 
it be in ha cuatody or the cuat.ody of 81.lOtber entity vi.thin ·. · •.t.< 
the exocutive branch. But the iapll~i~ of the doctrlae ;_~- .;},:­
of executive privilege are of even more import wban the 
stniggle is betweea tvo purely coaatitutioaal eatitiea -• 
the President and Coogresa. "fhi• repTitaeata a claaaic: con­
flict in tha context of aeparattoa of po1Nra. Even the 
poa•ibility of such a conatitutlonal conflict iii ita moat 
priatine form diet.ate• the coocluatoo diat. ~be l'reaidem; 
should not be fttbject to the,~t. 
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President lo the performance of his 
official duties; and that no auc:h 
bill ought to b4 recdived by ua. 

A clo.so reading of the case reveals that the Johnson decision 
cannot be cited for the bald proposition that a suit against 
tha Fl:eaident is never appropriate bees.use the Court observed 
that ' 'tbe acts of both (the President and tha Coogreas) • when 
perfoxmed, are, in pro?er cases, subject to {the judiciary'af 
cognizance. 1

' Id. at 500. Yet. over the year3 the case has 
taken on tr.uat -;;-aning .!/ 

Moreovar, the argumenc ·that a suit agairult the President 
arlain6 under the Freedom o.f lnfor~tion Act would be an 
inappropriato case is, in our view, viable because an order 
by a court to compel the'production of the documents WO\Jld 
constituts a clear intervention in the internal functioning 
of the Chief Executive•• office and would appear to be a 
clear breach of the aeparatt~n -:>f powera. 

* * * 
In sum. a serious constitutional quastion of infringe• 

ment of the executive power vested in the President by 
Arcicla II, sec. 1 of th~--.~Cooatitution would be preaent.ed 
by construing the word nagency11 to include the Pruidenc. 
Because a construction which exempta President141 documents 
from the Prudom of Information Act accords with the wording 
of the Act, 1ta legislative history and sound adminiatratioa. 

~ 

:(See, e,g,, Judge Holtzoff'• 0pin1on _ denying a temporu7 . _ 
1.njunct.ion in the Steel Sei.r.ure cue, oo the grounds 

that an iajunctioo might be "in es.aecce and apirit • • • an 
injunction againat the Preaident, ~1 citing ,lobpsog for' the 
propo:eition that a suit againat the Preaident 1• improper. 
DA Steel Seigm;:g casa 247 (82d Cong.• 2d Se••· B. Doc. 
Ko. 534, Ft. 1).-,. ~ also TrirQb).,; v. ,Jowon,. 173 F .Supp. 
651-654 (D.D.C. 19.59) which recognized that '•no •uit lies 
against the Coogres.a or the Pre&1dent. •• and San [Xil,QCUS:Q 
la.4gyelopgept AfttaCX V. ft-eaident, Ricp.a;:d M, Nixon, et al,1sa 
329 F.Supp. 672 O,.D. Calif. 1971). 
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it is, 
construction 
doubta. 

in our view. likely tb&t a court would adopt such & 
and thereby also avoid any conatitutioaal 
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JAN 3 0 1973 

~'IDl.M 1 aa TBE HONOOABL£ JOHN W' • DDJI, l 11 
Counaal to the President 

~f J-!>c 
Rtt: Aµ;,lle4tioa o.f t.he Fr·eadilm ~f Int~t.lou 

AC t to C4!rt& Ln Ent Lt i..U ~ 1 thin tlie 
1::l'..::cu t t-.--a Off ice ~f the /res t dent 

Thili t s in res?OQ:se to your rcc,tuo•t for our vt.ews an 
th«t queat i~ 'itl'!etl\er cert.ain anti.ties lifi.thin the Exccucive 
O!ftce '1i tho Preai.dent a.re. •l•~tu·· u do.fined by 5 u.s.c. 
f.551(1) at1r.1 .:ire tber~foro subject: t~ th4 Freedom of 1.nfoi-.r.&• 

. t i oo (}'Ol) Act. Th• an.ewer to this question depends 1n pa~t. 
upon ,aui tbe~ thit ckfiDit:lon of ''&gency·1 includaa t ho .?residtint 
•-~ ~ues~i..m whi~h th. Dtatricc oi Columt>i& Court 0£ A?peaia 
CX?rea&Ly leLt Qt)QG in Snuc1• v. Ol&~d. 443 F.2d 1067. l013 
(1971). n-..ac i•• U t1'..e Office ~ th-9 fr.aide.at t• r.ieemad 
to 1>.e an .a~eru:y undar th• free~ ot. la!on.&tion Ac:t.. the 
rc~ordn of the atit1•a Within tb• Execucive Oft.ice could 
be subje~t: t.o the dl•closu:re 1rov1Jic>na of that Act on the 
theoxy U·..st the record• ara Prutdc.ucia.1 docmletlz;a,!/ not• 
w l t.Jat.Andi.Jl& th• inapplicability of the Act to those entiti•• 
eei; ..!!· For t.hia r•uon, " uc atUdliD& • ae,?Arate ~ 
xaaciwl prepared by this ~ff.tee whtcb •x•:lai1• t.b.e queati on 

. · .... 

--:i 

,,_ 

!/ IA Soucie v. David. the Diacrk~ Q)urt, ia a brief order 
aiped MlgU8t zI. 1970. found tbae ·ue Garwi.A bpcn-t. .. · .· /~. 

prejaQed b7 the Off tc. of Seiwe an4 Tecbaology of cha .,. - · :-.~--~f: 
Executi ft Office waa • .i'r•14-t.ial docUDeDC but veat. OQ. to , ·· "' 
bol4 that l.t clid uc bave th. au.thority to coapel the relea•• 1~,;.ti 
ot. 1rea1d•tt&1 docum•at• or the jllris41ct.1on Oft%'. ·a .ViC to . -~~;~}% 
obt&ia ~b&t relie.J:. S.e 44& l'.2.t ac 1071. Qa aptN&l. ~ti. . · ... .-~~"':~-~~ 
Circuit Court o1 Appeal.a rejecteo t.be finclin& that th• report .... , ·-:fjf 
-.. • h .. idoat.ial clocuaao~. See pp. 7-l0,&n&E•· : ~ ;_.}I 

1\-~ 
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whether the Prcsideat; i• aubject co the Fraedoa ->f lnforma~1aa 
Act. It: ia our view,•• axpr•s•ed 1n thAt Memorandum, that 
b&•ed ~ th• lllugu.&ge of the •tat:uto. 1~• legislative hiscory 
and the oos1ibl• unconatitut.i;.)QAl r~nles if the Pr•aiden~ 
were a1a10ject to th• provia1.ona Gf cw Act, tho defi.Dition 
of ~agancy·• do•• n~t includ• tbe ?resident. 

With reai)ect to th• ?4,X"Cicular queaci~ in your 
Memor.4.Ddum, ve hav• concb,ded tl~t the eit.e Rouse Office, 
Domeatic Council, llati=al Securt.ty C~il and C®nci.l oc 
Int.crnati~l Ec.OllOillic Policy are no~ ua;.eaci~a' under the 
A.dmi.aistr.a.tive .Procedure Act, and tbezufo-re ua not subject 
to the lr~eaoc ~ lnforma~ion .\cc. ·'tbia concluaioo is tued 
on th• le.gialative hi•t3ry of the APA. !ram which is derived 
the t~at t:bat. ._ ageocy 'la aa entity tbae b&• by 1.ur the 
autboTi.t7 i:o tue fiD&l aad biodin3 .tetloo and 00 the 
Soucie•· David ~••t vbich include• in tho d.efin!..ti= of 
·agency thoae co~ities that per.fon. fwsc:t1on.t independent 

· of advisi.A~ the Prc•idenc. 1'i>reov-or, i.c !.a ow: view that, 
ia a suit agauat one of th••• enti.tie-• to compel Cb• di.a• 
clcMtae ot it.a docwDenta, & ~t would likaly cODsttutl 
the APA definition of agency ao •• not to includ.i the 
r•s'?tiCCi.,. c.tity iA oNeX to Avoid. ••rtoua c~ti~Jtioual 
doubt• t.b4t would~ rai•ed by a coa.acructioo co the 
oppoait• effect;. .Uthough it u not clear. bec.ause of 

·,-!. • 

eoaflict.ing •t&.teztent.a ill the legi•lative history of tb. ._ .. 
act. cr•t·1.Dc the Council of lcon~ic Mviaua • vbet:her . . . .,. 
tMc Cou•il la illt~ u .-rfors fuacti.Olla 1~ .. ;'.=::.~:~~5 
of -4Ytaiug the Presiclat. it ta OUS' os,iniOA that the poritia -~~:., 
tbat the Council 1a aot an ag&DCJ under the APA ia dafeu.sil)le. ··.;:- :' 
Jlonver. if 1uit "r• ~rougbt aftff • deai&l o.f requat.ed . .. -'_ <· ·· •••••t•, the outcome of 11.ti&Atioa ·eamaoc be c~icl.Cl7 · :·_._.- ·j;•:: .. :i 

:- ~--- : _ _. :-:\·;;:;; . •, 
: ,, i, ; • 

.. ' -· ··' ·-:'-- Part I of this ._raadara ducuaau the ~••t:• to be 
·, · __ .--: .. . .. ,.. -~--

. ·:· 11a-S to de~ wbether an •tit)' 1• aa apnc7 under tbs 
. ~, "·AP•. la Part 11. -. apply the•• ~t.• to t:be .atlticta iD. 
.~\ ·dae i'i:ucutiva Office aboac which 10'1 apieeifieally inqutred. 

. ::,. Slat: be.fore coaaickrina the•• ,-:.tint•• .. would like to make 
) :•: ~ I.• iaU'oductox7 ~ which •1 pi-on uacfulJ 
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fixat, al.thQU&h it ta our opiniilo thar;, &a a aiatter of 
l.aw. tbs .Fre~ o! lnfor.aaation .\ct: d~• not apply to tha 
•'bite w>aae Offi ce, lkues~ic Cauncil. Nat~onal S~urity 
Cowlcil, Council oa lat:•rnatlonal .Econow.c F.:»lic:, and per• 
hapa t.o tbe ~il of l.conomi~ Advi!ler•, it occ.urs to us 
t!l.a.t you ~, not wish to a-<bpc. such 4 c..tt.~6or1.c&l poaitioo 
publicly i.f there .ua al~=uate met.hods i:,f justifying aoo­
d1sclosur~. Jlecauae .~t cases in which wtcilh~ldi.n~ o..i 
~ecut i V(t Otfie~ dxuuienta is de•ired would pr-;;)bably e-01ue 
under ondl ,f t:be ~e.tnpt ton• to thi3 Act., p.ut 1.cu l.ar ly 
~pt:iows l (nat ;.onal ,J;e.fauss 4Dd f3rai~>11 pol i cy) and S 
(internal c~"lie.;1tioaa), such an .1lt~rnat.~ b4aia would 
to tr.at e.Jlt<Uat he available. Such C4a-es co..,ld ~ handled 
by •~reaaly reser.ri~ the qu4st lon .ta to whether the .-\.ct 
4P?liea to th• entity t~ wbi~h th~ request was directed 
and st..atin~ in .s-w>st.ulee tb:lt e ... .ren if it doe1 t non-<i!.11cioaure 
ia jus~ifled und4r one of the exeroptl:OJU. 

· Seconu. n<>M of th4 <U1tit : ea should publidl uy r eguL'l• 
tions f~r obta.lnJ.ng inf.ormati~ uade~ pr~edw:es 4Wil ar 
to tbe Fr~om of In! or'Ulilti cn ~t proccdtnea msleaa t he 
rq-ulati oaa alao state tb&t. the publicat.ioa thereof is not 
intendc.id u a recopit 10D of the appllc.s.bil1ty ~:f that Ji.ct. 
In Souci 4 1 tbe Cow:c of Appeal• pointed t..0 a f.Wtice published 
in the federa l a~gi ater by tho Of!i~e of Science ~nd T•cbn~lo.gy 
(OST) deac.r1biag the in:form4tion a.·~s.iL•~le to the putili.c 
fxQla the OST ,m.cu:r tbe hvedom of lnf:,rmt1oa .\ctt and set.ting · 
forth proceduxca for obtauiing that i nf\)nwatum, u ~do:ica 
th.at Oti-7 eonsi.4u-.d itaalf tueject: to tho AlA. Who faced 
with a probl"• ot •tatutory e.mutructi30• a court will show 
p:ut daieroace to tbe 1ot-sx-,retatioo pvea the •ta.cute by 
the off1cera 0¥' •~ncy oh4xged with it• adirir'Jli.atracion. 
Jld!ll v. T~ll~• 380 U.S .. 1 (1965). 

I. 

AllLICAlUUTY 0,- TU FaEltI)CI( OF IBr014~IOB ACl GJslf tl,\I l X 

1. J::e&i&lattv• !U•tort of Saetioo 2 .)f t~ A.PA 

The Freed~ of IP.forzatioa Act. (and. iacid.iirat•U7, 
~ anti.re .. \dmin:i,t.rar:iw l'l:i>cedura }.ct) appliu co tVff7 
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"a.ganc7"' t~t is a part of the federal govarnmcnc, With 
certain a~ecifiud .xceptions. Sectioo 2 ot ~b• APA define• 
an ·••i~.cyf• u tteach •uch;,r ity of the Government of the 
United St4tu•, Yhethar or not 1t ta wf.th1n or subject to 
r•vtew by another agency •••• :-. .} U.S.C. 5551(.a). •l'be 
key word ln this datinf. t1oo i$ ·•authority, ' 1 for 1t ta :>n1y 
•n •ntity wbich exerci.ae• ·•.autb~rity1

' tba.t la deemed to be 
an agency . The .;~nAte .Judiciary C~ttcc, in a c;3~ittee 
rriat issued ln JuQ.11 1945, cxplAi.ned why 'fag.ency ·• bad ~een 
4ci~ by use o! the br~d ...::>rd auth..n'ity: 

It is necessary tQ define azency · as .. autb.ority?~ 
r~ther tt...an by n•me ~r for~. u~~ause of the 
pre-sent syatea of .including one a5enc,· withiD 
anothor or of aut~rt:ing internal b~arda, or 
''div.i.ai.;:ma '' to ban f!.n,:.tl ~uthorltI,. ••.wt.h~rity·• 
zwana ~ny offic•r or boaxd, whether within another 
A5ency or not, wh.lch tv J!.:t ~ .iuthoritI !.2 tak e 
final~ binding ,ction vitb ~r ~i~hout &?peal 
~ Bo:N sup,rrior ~1n11trat.ive author i ~y. Thus 
:•div1.•1™·• of the lnt•rsuu COf.NEerce ~••i•m 
4i1d the S~&lled Schwellenb&ch Office ot. ehe 
lH?&r~t of Agriculture vould b• · ag&ncies~ 
wi chin thia definit i on. Any other f;nm of 
oefinltion would raiao ••ri<1U• di.ff!culti•• in 
aovcral Fedual ag~iea. Staff of SeQ&te C.lldm. 
Oil the J\tdlc;iary, 77th Cong.• l•t Se•••, ~f:~Tt 
on th.a Mmipiatrattve Procedure st l.3 (Cota. 
PriD~ lj4S). (~ph&sia add.d) • 

The r~t of the llouae .Judici..ar; Committeot iaaued 
ic May 1946. taeluded a ai.agle pu.a.ar&ph of uplaaation of 
tba definitioo of .,a,;aac7"": 

~u- bu the authority t.a aa agency. 
whether vi~n aaoth.u age.ocy or 111 combin&tioa 

;_ Vi.th other peraoaa. ID other worda &gaaci .. • 
wusar1ly 1 cannot lie defined by mare fen-a aucb 
&a d41partaanta 1 boarda, ~c. If agncies were 
tlefi.Jled by f3rm rather tbaa by th• criterion .,f 
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Authority, it aigbt ruult in the unia~ead•d in• 
cluaion of ..x• ·~e.usaplng .. .6.JDctiM• or the 
ex.clus10lt ot tho.e who have Cher.al power to act. 
H. &. hp. Mo. 1960, 79e.b Cong •• 2d Se••• 19 (1946). 

The Att0%'ney G.eaersl 1 a Milu\llll an tb• Administrative 
Proccduxe A.ct, iaaued 1.n 1947 alao •heda &GIN light en tho 
dafi.ni.tion of "agency'': 

Thia def 1n1ti.Oll was .adopt..ed la recognition of the 
fact that. the Covuomont is dlvided not only tnto 
depilrtI:!ellt•• coaal•alo:u, and off1cea, but that 
chcae agcmciea, tn turn, are further subdivided 
into cocatitueat. unita which may ·ba~ all the 
attributes 0£ an agear:y inaotu -~• rule ma.king 
~ adjudication are concerned. Fox aJUUzplA, 
tr.e Federal Security• Agency 1a COOlpO,SeG of 111811::, 
autboritia• vhicb, vbil• •ubject to the overall 
aupar,iaton of that. agwy, are ganerallI inde-
2!ndet:IS la !!:!, asarctae .u, their functiona. 
Attorney Geoera!.'s ~ual 9-10. (llnpba•1• added). 

These few paragraph.a coinpriae easentially all of the 
legt.ala~ive history rolevaat to the problem. J'ra.pent.ary 
thoagb they are. ~•1 suggeat· tho teiaor of tho legialative 
opiaioa. 'Iba tll.,. dftelopecl by t~ legi•l.ative hiatory 
of ••tioa 2 la ttet &a 4dznintat.ratiw qeacy 1a a part of 
aOVU'DmODt which 1a "gwrally iDCM!peadeat in the exerci•• 
of (ital fmlat.iou-" and which "by lMJ )If.a authoricy to uu 

. fiD&l .. bi.Ddiq acti0e1'• affecting the ~ipU and oblig&tioa.• 
of .J.Ad1yiduala, putic:ululy b,. the cba:4Ctarutic procedurff 
o1 ftleaakiJI& -.I &djudicaUOD.!/ 

,, 

. . . 

!/ ~ .Dia deLi111t.1ou of nl•rk1iag aad adjudicatiOD ta aectloa 2 -~_-: 
: o1 ~ APA are wry br~ and uulcl eooeeivabl7 encoapa•• : ·-~:·, 

•1 MtiODa talt• by an •c.ity affactiag its Ol1D i.atuaal -~ ~~·~ ·· •naa--- policioa Without. attecc1aa -, .-r•• .outaida tlM .·:: ;_. · 
. · &&wy. .ta e-erdMtioa of the proper .:ope of cha-• vor.. ··-··· ·· 

U aa.ed 1a tM UA la DOC~ i-r.. llolNver,. ~or ·· '•,·./~ 
di.,..••1oa purpoaa, w •• ttaoM vor4a her• u charactertst.aa . 
proo•••.. ch&c preacrilMa i.. or polic7 or bt.v• a billdiac effkt .-~:­
• rt&ht• aact obligat.ioaa of ~1-.ate 11141 viduala, illatitut.loo• · •·. ~-­
or other ~ ageGC.Laa. 'l'hi• would include 1.ll~•~.1. ·'.:.•· -~ .....,_~ pracc1cee or pol1o1•• buc ool.7 luo£u .. tllay ,. :· . · 
atfecc.t 1arllvichl&J.• oauiu t>ae enc1c7. >t:":;.:t 
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1.'hia tla:N la c:oaaia~ant with t.he genar.il cocclust.xa 
of tbe Attorney C.aerAl • s Coaaitt.ee oa Ad=.inlatrative 
l'roc.aduxe, wht.ch ·-regarded as the d1ati.06u1ahing fca.t-ure 
ol. an •administ.ratlve' agency the p~r. to ~tenuno. either 
by rule or by deciaioa. privat:e right.a and oblliatioca. ·• 
1 .. tnal B.cgot't :,i the Attorney Goneral • s Co11:mitto.e -~ ~.lni•­
txatiw Procedure. s. Ox. u. 77th Cong., lat ;.ie&a. (1~41), 
at p. 7. It 1• 4lao conaiat.mc with Profsasor Da~ia' gcnaral 
c"'"-'Clusion tbae aa •·ada1tnistrac1vo agancy !.5 a governmeats.l 
autb.,rity, other than a court~ other than a leS,ialative 
bod:,. which ufecta the righ~• oi priY.ati:i p,arti~• throu~ 
ettba' adjudicattou or rulem&king .... ~ !• Davt&. Admini$tra­
t1ve L3w Treatlse 11.01. at l (19~~). _......,......,........... . 

The aawe ther.e ia reflected in several statements by 
~re.samen which decl.u• that the AF.A waa eaactcd to dcal 

~•ith d.u:>ae agODCle• eatabli.-hed by Con.r~•• to .adtni.niatar 
the 1.AWS. Congreaamn Sabatb. llho was ia charge oi the 
bill on the floor of the Bouse. •tatad that 

{tJbe object of the bill 1• ••• to 1mprovct 
the ~iatrat!on of rulas and regul&t1on• 
&&Ad~ by the Ageacia.• under gr~u _g! ?fflr froa 
Coogre~a, And to ut&hlisll uniformity of praetice 
•~ that any ~1tiu:l 'f».J have bi• day lll cow;t. 
with a aiaimm of dela7 and ezpenae. A&'bniniatr&• 
ttve Procedure !S!._•-LegislA~iYS Hist~rx (S-Cl&te 
Co=iittee hiat) 1 S. J>oc. 246 11 79th CoaaJ. • 2d 
Sua. , 34►346. (iapbAs 11 added). · 

t-' • •• • • ~.J -

· During the dseb•t• • 'COQgr .. smaa Bobb• refarrad to • kind of 
:. fourth ~raacb of tbe go~a 

· · .-.,. .. 

_:·· It aeeu to• that the Coe1•t.1b1tion of the Uniced 
Stat~, bu clivid.S Che powara of our GavuJDent. . 
iato three coor41D&ta branche•, t.he lqia lati va, 

· executive, aDd judicial. '1beae haw been aN.lloved 
up by aw acleini.Jltratoz-• aD4 their ataff• who 
ap~reo.cly Mliaffd U..t. they -.re oemipo~ea~ • 
'rbeae bav. as.erci...,_ &ll of the powera of govem-

. ment, &rropt.J.ag t~ tbeaelvaa aon poiver tba 
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ever i>elonged to any man, or group. This he• 
made necessocy the enactment of some such legia­
Lation as is now in process of passage. g. at 382. 

J 

Thus I it is apf.irent that by the word "agency:• Congress 
was not referring to the executive offices that serve to 
advise the President but to entities created by Congress 
with authority to tllke fin.al and binding action in admin­
istering legislatively created frograt:S. In other words, 
what the legislative bisco,y of section 2 seems to teach 
is that Congress in using the word "agency," intended the 
APA to afply to authorities of government which are the 
center of gravity for the oxerci.Se of administrativo f.Ower 
.iffecting the rights and o t-:ligations , of . J.ndivicfua ls .!7 

2.· The Decision in Soucie v.- Devicl 

Soucie v. David, 448 F.2d 1067 (D.C. Cir. 1971) is 
the only case that offers any guidance in defining "agency" 
for APA purposes. l'here, the United States Court of Appeals 
for the District of Columoia Circuit held tbat the Office of 
Science and Technology (OST) iD the Executive Office of the 
Fresident is an a.•agency" under the ArA and, as a result, 
must cocply with the disclosure requirements of tho Praecom 
of Information Act. 

At the thresbhold of ita discussion of the meaning of 
the wore! "agency," the court declared that although "the 

!/ We do not aeen to imply that only entitiea that are 
aubjeet to the rule.king or adjudicatory procedures 

1n sections 4 and 5, respectively, of the ARA are ageociu. 
An aecancy may be engaged in rulemaking -having a bind i.ng effect 
on policy or rights or ot>ligatiou ~t nevertheleaa not be 
requtred to comply vieh the procedural requirement• of the 
ruleraaking provision becauaa of the uceptiooa within that pro­
vision. lnst.eed, for the reeaons stated above. we -!>elieve that 
the touchstone in determining whether an entity 1a an agency 1a 
the word "authority." Tbae ia, only thoae entiCiea that have 
the authority to take final and binding action are agenci••· 
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atat.ucory d•finition ~z ~agency.., ta nae eiat'irely cl.tar, • • • 
~he APA .a~p,areatly confers age.ocy atatus .on .my admiaiat:ra­
ttve unit with sub•taat i4l independent aucbority in the 
exercise of apec:i.tlc Iunctioaa. 4) Id • .t.t io13. (~pba•1• 
added). Thia def lni.t ion i• con• iat'i'at vi.th that deriv-ed 
frgm the legisl~tiv• hlatory. Rawever, in d•eeXlliining 
whether the 00~ c.uwa within tha •cope of that de.fiaitiou, 
the c~..n-t diaregarded the effect ot the word cauthor t ty:1 in 
its own deli.nlt t on and aa~cd only whether the OST porfor~ 
any funct.1-:)lls iadapendeat of adv ~a i ng the Pre.al.dent: 

If the OS'T's sole function w•xe . to advi se ..ilOd 
&asia~ the President, thac might. be takao 4a 
An lndtc:atioa thac the OSI ts part of the 
Freaid~nc'a •taff and oot a separate qency. 
In a.dciitioo -to chat fwicti»D, however. the 
OSI 1..charited from the tt&t1oo,al S.; ience 
Foundacton the function of evalUAtin• federal 
programs. • • • !!I. vi rtue ~ .!S!. i.nde?«'ffi4ent -
t'uru:t ion ~ evaluating fe1Wral ;;,ro2,ra3!!.., the 
OST 12mc be reg.ud.ad •• an agency subject to 
th• AP.a. and tbe Freedom of lnform&t1tm A.ct. 
Id. at lu7S. (impbasi• ·•dde<l). -
Altbou&b tu court ~•cognisod that thAar• mlgbt es.tat 

a ~coaf idential re lat toa b«t.vaen the J>iractor of the O&.-Y 
and the Prea1deat. - a relation th&t ai&bC xeault in ~ 
use of ••• information {oa federal prograru accumulated 
by tM OST] aa a Mai• for advice to the he•idenc;.~ tbe 
court: fouad chU by virtue of ost'a lndapend.ent evaluatioa 
role the OS't forfeitad any ctat..u. baaed on thG eoa.fident1&1 
rclatioaahip. t.b&t tile 1n£:,raatioD coll.cted bJ it wa• 
priY1l•1ed • .Aa the com1: •tated: 
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(W}h.a tbe r .. ponaibility for program evaluatioa 
waa uautened ~• th. OST• both ~he esecutiw 
branch aod •Jl!bff• of CoogTu• coatemplaced 
tbat: ~••• would ret.ala coatrol over iafor­
m&CiOD oa. federal pi:ogr... accuaul..abMI h7 tha 
OST. de•pice •7 cODfidenttal ralacloa betwetm 
tu Director of the on -4 the Preaict.G-t. •••• 
448 r.2d at 101s. 

"'·· . .; ... 
J.• ~:• • .. , • 
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lo ~t,her w--;;,rJs. the COUT~ coocluoad tha~ cba privilege 
accorded tho PresiJ•nt to .n-~t~ct confidential Comml!Dica­
tlon~ 1>ec--111aen him and his personal &dvisers did not extend 
to the OST because Congress retained con~r~l over iafor~•-
tion ac:cumulareu by tho OST..!/ . · 

lloweve~. tn rdchin3 thi~ conclusion. tbs court did 
not even c.oA&idar the eleawmc that t.ha S~"'lat• .and B~ae 
Reporta ~pll4siz£d u thu controlli"8 eonsideratioo in 
de..l!Ding the word ,,.Agency. H It comp.!.etel:, disragarded the 
effect of the key word in th4 def ini t i on -- tr.A~ i•,the 
word !'authority. •f ludeed, the definit i on ~bat tit..? Soucte 
court apµlied renders raeanlnilass the word 0 &uthor1ty' t.Jr 
an agency that. baa ~nly ,a av~luatioa ·role by def1ni tton 
csnnot 'by law lhAveJ authority to take !i:ial and binding 
action. '' 

Furthantore, a de.finiti.on of ·•aiency·' that tum• only 
U?4l0 d~ ,iu.ercise of apecific iadeµendant .ft.met.ions• •!**/ 
J:.g_. at 1073, u dysfuncc.ioc.il. It will re.acb a ~ of 
.second-level employees, such as divisi~a chiafa, 1.A any 
government offtce. To confer agency acat:ua on such atployeea 
not only would iucr~ ..... coafuaioa and uncertainty as to 
Yhat a.tity i• required to c~orm With the pracedure• 
preacribed ill the APA and to what utity tl•• public •hoold 
look. to far information but &lH would puvext the pl.ain 
mcuJ.n& of the vcml ,..agency. •·· 

So long as the Soucie caaa retaina lt• vitality. the 
teec that 1• derived naa that cleeia ta and · the lAgial.&t i ve 

: -hl•tory of aectun 2 of tbe AP• can be chttacterued aa a --~ ~:. 
tvo-proog toat, the touehat..- of which are the ~tent of :·.;~--~~:~• 

_"' ~ To buttreaa iU coacl.uatOG,, the court ... prni<NSl7 _ '\L 
. atated, pc,1ated to Cha Ost•• pt1bl i.catioa of proc:edtaru ·- - ~~:;:;~ 

, for requesting docwou under th& J'Teedaa of lllforaactoa .Ace ·,.. ;-~~­
.: .. nldence tut Off cooaidered itaelf aubjeec t.o Che Act.. -·-. ::·: ·, ::_·.- : 

• • • ' -= .• 
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the &uthorlty eurci&cd And the exiatcoc:• of functioaa th• 
entity perform.a indep1t11dent of .advising and asaiattns th• 
Preaident. Sa~iataett.aa of eithu prong of the test will 
impart: to the ent1ty agncy sutua under tbe.. A2A. With 
respect: to the first prong of tba tc$t·, the authoTity e>tar­
ei•ed ~•t: be that wt.Leh ia hy law the final And bindle& 
~ct:m on th.- aiatt•~ with or without appo&l to aame superior 
Author t cy. To aatiafy the aecond prong of che test. che 
ch&rtor of the @tity • even thou.ah 1.t may stata t.h4t the 
primtty l)Urpose of the entity Ls co advise too Prcaid41Ct, 
need ~ly ref~r to one function i.nd.ep.lnd.ant of ~'vi.slog t.~ 
Execut:iva. 'Io the extent that th~ S{)Ucie decis i on will be 
Jollowed by otber court.a, the fact: __ that the entity baa no 
r.d.a-maklng or adjud1.catory fuac:~ioua .having a blading effect: 
on law ~r poticy or on the rights .snd obliptiona of individuala 
but only s recosismandation or evalU4tion rol• ia immaterial 
u to '.111-:.etb~r lt ia aubje<:t to the A.P.~. 

II. 

APPLICAlULlTY Of TIU INFOIMATI<:2f ACT 'IO 
CJ:J!L\llf artl'.tlES w!TlUJI Tlir. 1::llCUTIV_g anxa 

1. w"hite H·XJse Office 
"" 

It i4 quite clear that tbo Wh'1te Hoaae Of.fice 1• noc 

- . __ .. "7. 

-

aa ~'fagency·• under th• A.PA. lteitbu the White Bouse Office 
it•elf. aa an entity. no,: any o£ iu persam:ael, bu the 
requiaite authority, b1 statute or ragu1ati°'11 ch&t:acteriatie 
0£ & atacutn·Uy defined ~•agency. .. that ia • the Off ic• 

."-- . .-- . .. : , ~ -:;~·_ , 4oca not have '-by law ••• autboritJ to take .f:tnal and 
l,indin& action.•• ltor ia the Whit• Hou• Offtc. charged 
widi any respoaaOiliey, other thaa nrvi.Dg ill the ~pac1t7 
•• adviaor of or peraOD&l aid• u tlae Fr-di.ti.at. wbicb 
could bring the Office with.la the d.tillittoa of ageacy .. 
developed 1D Soucie. _ _ -

2. ' the ~t(.c Coupcil · 
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Exscutlve ilrder lo. 11541 (July l, 1970), !•sued ~he a&m.e 

d&y the Plan went lnto effect, makes tM following delega­
tion fr~ the Pre5id~t to the l>omeatic. Couocil: 

Sec. 2. (.1) UndttT the direction of the 
PTesidcot and •ubjcct to such .further inatruc• 
ti01lS u the Preaidcut. !rom time ta time may 
iaauv, the llome.attc Council tn tho Z:Xeeuttve 
Offic~ of th• Praaidenc at.a.11 (l) rec•iv• and 
develop .ln.fonaatioo 1uice.e1ary tor aasosalng 
national. d~c1c IW'!WJ &ad d.uining national 
d'-81eatic &oala, and develop for the .rresid~nt 
altaTn&tive prop.os.ala for xeaching dl~•• goalai 
.(2) c~ll..sboi:ate v1th the Office of Managezen~ 
and Bu~ac aitd :>tba1>& io th• determinatton oi 
natiODi&l dome•tic prioriti•• for tba allocatioa 
of available .u~rcea; (3) collaborate witb 
the Office of Management and Rud.get and othora 
to ~•au-re a COAtlmuag revlev af oagoiag progr~ 
from the staad.p,3iut ot tb.i.r rel.at:J.Ye coc&rUx1-
tiona t:o n&Uoa.&1 goals as com;,&red wit.h tb•ir 
uaa of &v&ilt1bLl rea~ces; and (4) i)rovide policy 
Advica to the Pr••ltlGnt on domestic taauea. 

Tba Pn•idcmt'a Mo•"&• .accompanyi.Dg the PLaa cuapbaaized 
the aeecl for an 4!1tt1ty cutting acxna departlNmUl juri.acU.e­
tiona which would ••rv• u the he•id-ont•• adviau on CitocDutic 
-t.tera: 

flier• does nc,~ "°" exiat aa organ.bed, 
1astituC1oa&ll7••taffed &X'OUP cbarged With 
&dvtaiq ue 1r .. 1daat: oo tll• coul raac• of 
do;:ne•~1c poli.c,. %he ~atlc Cowcil Ifill 
fill ~bat ae4td. &Wer the h••tdat'• clirectioa, 
it •ill auo IMt charg-4 with integrtUillg ~ 
•rious upecca -of 4oae•t1c polic7 io~o a .. 
CO&YU~ whole.• •• 

Owr•ll• the Do••tlc Couac11 Will provide 
the Pr .. idcat with• •tr-lisse-41 co.uolid&ted 
d.meatic po.11.CJ arra, _..uu•ly •t•ffed, aod 

· highly flu.ible 1a 1ta opcratioa • • • • 

· • ll • 
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Fox th• followlag rusOll.8. it t• our view th.at the 
l)o;nQtic ~il 1• not an agency w:adar the .\PA and is 
therefor• not subject t~ the Fraedoa of Informa.tion Act. 
Firs~ 1 the Council dOea not have :Say ·•authority~ 1D the 
APA aensa of the word. 1~ doe• oot have th• power by 1.av 
-.to ~a final and bl.1\din-g actl~. "' Inac•&d, it aervea 
to formulate &nd coo%diu.ato d.omastic poli cy recOtaeGndat1ona 
to tho heai dent. SecODd, the graunds .:>a which the court 
1D SgysLc predicated it• holding aro not preaent wi~h re5-pece 
to the Domestic C0tmell. tlnli~• the Office of S<:ieoce and 
Tedmology, the Doraastic Counc11 1• noc clArged with any 
ras~nataili ty other th4a to uaiat £a4 advise the Executive. 
'?bu•• t>eca.use the Counc1.l does not bav• &ay indvpeudanc 
fuoc:t i oo, tbs privilege accorded the .Pri?.&ident to prott.lCt 
c::,nfit.ential COGBW11C4t1ooa between himself And hia advi.ura 
extenda c.o the .DotMat.ie Co\iac:il. 

~he legislative hiatoTy of Jleor0an1%&t1on Plan No. 2 • 
buct-resae• the cODGluatoa that the Council would not b.e 
&ccouneabJ..e to Congraaa or w subject to the power d ~••• 
to 'IUf%.St:i QQ. ae:rjD£• were held on the &eorganizat1.on l'lAD 
ill both the Boua * and the Se.Date.•/ A loag report racom- · 
&UDdin& r:eJeccion of the Pl.4n was issue4 by tbe B®Se Gov«rm.ent 
Oper&t: i ana Corm.tctee!!.!/ aad a B.e•olutioo di•-&pproving tb• 

!/ Reari.D3S an llaorg&aldCioa Pl&a •o. Z of 1970. lefo~• 
, the Subcoaa. OIi kecutive and Legislativ. ttsorg.aaizatloa 
· of the Hoose COIDCI... oa Govamwt Oper&tiOl\a, 9lat c.ao,.., 24 
; Seal. (1970) • 
•.· ~ - . 

:, u/ Beario_p OD leozgaaiaatiao ,1a h. 2 of 1970. kfore 
the sut>c ..... oa Zaecu~ive Jteor_gaaiaatiOD aa4 Govou:wuot 

·- a.,euc:b of th• Seute cw. aa Coverwec Opcratloaa. 9la~ 
· Coag., 24 S~••• (1970) • . 

,. · -~· ••1 a.a.. Itep. 11o. lOff. ,i.c: coaa •• zc1 SeN. (1970). 

- -~-_...,:,.,_ 
-.. _ .. . .. ' 
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Puo WU d.at,at.ed at length on th• B:mH floor .!I Al~ti V8 

1•&1•1.ation ,raa introduced. uader which uae Exet:utiv• Mrect:or 
was to be appointed by th• ~esicLult with die Ad.vice and 
eoo••nt oi. tiw Sauate. and which ~ld have required th• 
E.xccutive DirilCtDr to m&.k..e aa annual report co Coograsa and 
provide C;>ngr••• With •~h o~her infarmatioa ..- might be 
r~••t.ed.-../ 

the C~ittM and Ch4lJ:man Holifield opposed t.h• Plan 
cluafly on the grOUDd that it would increase ,ui:ctcutlw 
•~cxecy; thd Houa• Report al•o quest~oaad the l.agality· of . 
tt.&tdcg .ua •••t•taisc to the Pr«at~ the becutiv• Dixector 
of th• Council Staff undar .5 u.s.C. · f904(2). However. th4 
.apparent pra.Qtial objectioa to ~ing the council's atat£ 
vlch an AsaiataDt to tba hoa ident was that: he would be 
i.a.s a.c.c"a1ble. to Coogreaa. The House repott atat&?s: 

In prortdiog tbac tb.e office ol the Executive 
Director of tt.e Domaatic Couoeil shall. be filled 
by .ua usistaut to the .President, the .Plan would 
render that officu and hi• J..aqe at.aft ai« &ecoun't­
'1:>Le to Coag-rea• and b4yoad- th.e ,av•r of Coagre.sa 
to que•tioa. L&Tge ad 1-,onaac ar.u of cto:aastic 
coacera coulc be ~fRPlately coacoaled from~ 
LapaJ.at•ive Jranch. . .. .. 

; .... 
•e• ....... ·.\" 

Aa a •tter of practice an4 custom. Aaa lacaats 
to the Pruideat do no~ tutifJ before Coap"es•iOMl 
Comait~•• --1 are. not required t.o ~eapood to Coogru• 

·r:. .-1.0G&l r~•U for lafonatJ.oe. ni.y are r~"'-d 
.. u MYiq • peraoaal rnpadihilitJ and nlatiaalti.p 

.. __ .,.. 
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t<> the lxuident which throws a cloak of coafi~en­
tiality over their act1vit:1e• And prec:ludd thoir 
being .accountable to tha LegtaLativa :Branch of ~he 
Ci>ve-rmaant. 

iiitb!>uc &->!.r.t& into the legal <n ~llt:ical 
Ztierits oi. this nonaccountability of Presi~ntial 
aasistan~s eo Coru ... re$a, thcs c.Maittao 1t0tas tnac 
the doccrtne i• aasar~'ld. 1·11e teatimoay ,f 
Admini &tr&tion wicnes•u l-i.ave& littla ~c 
that tbia doctrille v~ld be aase~ted on aehali 
ot the executive dl.rector.!/ 

A ldt.tar froa Dwight Ink to t™l Subcoiwmittee Ch&irr:wan1rl•,/ 
1.ndic:&tes that only & ve~ lutlte.d .JaecOU11a:,illty to Coc~reea 
waa eonteaplAted by the Mminiatra~ion. 

'Ihe Council staft would be e.zpected to 
de.f.end the emmc11r, budget Mfore Cangreaa 
whe11 reqvirad. Thia vould iuclude the Execu­
~iva .Di.rtet:ar. 

With this argumoo.t againat the PlA!l baf:>ra tho Coa.o~o.e;a, 
CongJ::eaa ceverthelaa• Aequiqced in the llan. The obvious 
lnferenc• ia tMt the D=estic Council enjoys a coasiderable 
clep-ae o£ inaulatioe froa COQ&%'•••· Cert&ia.17 the power 
of tbe public to compel the diacl~aure of recorcla ~ be 
ao greater than tha.t of Congress • 

Finall7. tM fact that the i"reaideat la t:h• Cb&irmaa 
of the D<»eatic Counc11 .an4 tbat tl\e Executive Director 1• 
a •ta.ll uaiataa~ 1lbo is ap,oi.BCed b:,. th& .Prut~ vitbout 

!/ . B.i.. l.ep. Jfo. 1066• u 11 • 

~/ Jle&rtq•• f9W ootc lt ac. l!S-106 • 

- l4 -
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Scsa:ta confir.matJ.on suggesa that the Council is tbe alter 
ego o.f the Prasideot--tt stands 1n the President'• sboea 
1a .at leaat die preliminary stages of ~tic polleymaking; 

· 11: 1s his "dameatie policy ant!: Thus. it caa be argued 
that a sdc qainat the Council ts 1D essence and in spirit 
a au.it againat the Pruident. 'l'h1.s raises the eonad.tution­
al hauea alluded ta 1D Musisg1poi v. Joh-Mon_. n u.s. (4 
lf.all.) 475 • 591 (18-66) ,fj md a court could probably be persuaded 

!/ Since M1ss1seinpt v. Johnson, it ha• bee a fundamental 
principle ol our constitutional jtn;i.&prudence that a 

court tacks jurlad.iction ovor the President of the United 
States. JudicLtl intervention in ct. aarciae of the Exe.cu• 
ti'N power of the P're41dent 1s constitutionally p-mhib1 tcd 
in order to preserve tho se.,uation of powers of tho three 
'branches of the Uoited States Cov♦m00nt. See S.an Pnmci!sg 
Redeve~t .Aa!!Ct .,,. Presi dent tichanl M. Nixon,. et al_,_, , 
329 F. S:Jpp. 672 (I.D. ~llf. 1971). 

It is doubtful that. a private litigant could «v0.td th.u 
jurisdictional peiDt by aamtng the Executive Director aa the 
defertdm:tt because the President, as cba:irmsn o£ tbe Cotmeil, 
vould likely be hel4 tG be an incH.a~le party. In }'!111yg 
•· lenittg .. 332 u .. s. 490. 493 (1947), the Supreme Court defined · 
e mdiapooaable party in suits challenging acttoaa of public 
officials as foll.on: . · 

·· (T)he Superior o-ffieer u a !ndiapeaseble 
party if the· decreo gra~ing the nlid 
sou.ght ¥111 nqutre him to take ~t1oA1 

either by aex'CUiag clinctly • powr . 
lodged ill 1l1.ll or by ~ a sa.lJcmliallte 
eser~.ise it m h.1a. 

. --; 

a.c:aar:e S.CtiCD:9 202 m4 103 of borpnizatlon P1a -· % of · : .. · 
1970 ~ raspect:1.-1,- that the Coaneil ad the beeutive _· · -· ... 
Dtrector an ..,jec~ to the ~tiaA of tlle PraJ.dea~, die , .. :·:. · 

{', I ' • 

•••• over the reeorda of die Domeetie Cotmcil appears to · _. ' ! 

ru1de 1D die PNaU.t. Tben£ore., • suit to coq,al the 
d.iaclosure ot tbe Com.,cll • • ncord8 wald require an 
iajancd.oa aga:fut the Pnddeat: and would luwe to be 
(11 ••••ed for leek of junsdiethm. 

- 15 .. 
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co interpret t.h• word "•&eacy~• noc to include the Cotancil 
in order to &void a pocaibly uncoaatitutioa.al UICUl'sion 
upon the powers of the huideat. 

3. Nat t onAl Securlty ~cell 

the National Sacurity Couacil 1• very similar t:, th• 
l).)me.Stic Council both in coo:~aiti-o.o and purpoae. It is 
ch&lred by the Praaident and acts aa .an advisory body to 
the hesldQnC:. The ftlw:~i~ "£ t:he S.ecurity Councll ta 
;'to a.dv l £e th• haaidient vi.th rasp-4!c~ to th4t int-egra.tion 
of doee.5t i c, foxeigD And milits.ry pol~cioa relating to th~ 
nat1ooa1 security, ••• fandl •• -. t~ uaesa and appraise 
the {~t:iona1 aecurityJ objectiv•si cou:mitment• snd riau 
of tha United Statu ••• f~r tho ~po•• of making reeom­
li!flld.ationa to the Pruident. ,. 50 u.s.c. 1402. The character 
of the C~uncil is doacrib.ed in the Report of the Sea.ate 
C«1Ditteo chat recocmeAded Senate aequi••c:.enc• in li.eor~tu• 
ti.;xa Plan Ho. 4 of 1949 wbtch tra.naferre-4 the Council t.o the 
XU:c:ative Offic• ;,f ~ President: 

{t Jhe Council func.tloa of ad.vising th• Prealdent 
iad1c..c.a the, de•1xability of its official 
racognit1oa u a atrict!.y l'raaldentlAl •~&ff 
organiutioa, a high-pol.icy p!aon1Dg um ot 
the .. Pruidonc. teorgan1z:.ation Flu Ro. 4 of 
1949. s. Rap. 118. 138, &1st Coag •• l•t Se•~• 2 
(1949). 

-~ 

... 
. k 

4thu, it. i• app.uat that CM Council acta only 1D ·, :•:'.,;;,:~ 
an a.dviaory capacity. It baa ao avtbo-rlty by law •rto take .,.-.. : 
f!Aal •ad bi1ldJ.ag act.iaa~ and thus clou DOC'. come vithia . _ ,·J · 
tu 4eti.nitua ot ~tty. tt Morffftr • dwa fact tbat . . (: ,:~ ._i 
tu Secmi~y Couacll baa DO fl111Ct1oa• iadepadant of adviaiq ~7~}~ 
the l'ruideat take• the C-UCil ouc of the d.tiaitloa~ of · _ ,. J ·~~---
.. ageac:yt• a.- articulated by tu SOUct.9 Co.rt. · -• · 

~. 1'he -r Qf Ci.. legblaciw Lin~ .ol! the .S.cudtf ••. :::ft~ 
Coactl aagpata that Coaar••• ap-aed Vitb the Pruident • . · . -~- ~ 
Ha aoranclura on the a.oraaais&tt.oa Plaa wbich coaceaded thc.C . . :· :,.. 
• coofldencial rel&t1ouh1p auat exiat J,ecween the C~ll · --\-.·~-.a·; 

(aad tile --.ber• ther.of) &D.d tu bacCKive•-a-- ral.Uioaahip . ·:·._ --­
that ruulta in tu_.. of the 1Dfonatioa acewiu.l.ated bJ -~ .. _,:,;. -v· 
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the Sccurtty Council•• a baais f~r advice to the President. 

Th~ l'-roaidcnt as ch&iriWD c~ntt~la NSC 
' bc3iness, making bia daalre• kn.QWft through 
the eucut:1.ve secret.4ry who 1• app--,intGd by 

· the Prcsid~t "!thJ)Ut ~nar:e co~tin-At!ona 
.and ~bo act.a aa the Pr.uidant. • s. st.a.£!. aaai.i­
t.!L,r for ga.~10041 aecurit:y iaatte1:a. 7ha 
treatdent la bri~fed daily ~y the executive 
sacretary oa the deve1op&NUC of NSC 4£faira. 
&. Rep. Ko. 338, at 2. 

The kn.st~ R~po:rt on the llaa alao found that the need of 
well•co.xdin&tad staff fa.cl.lit.tu to help thd Pr~s1dent t~ 
provide ei!ectiv«- adndnil-tration · wculd c• fulitl l ed i>y d:te 
traufcr of the Council ii.to the gxecutive Off1.cil. §. £.e·p .. 
19.. t .3& .at 1 . 

'tu Seem:1ty Council thea ia the forei;n policy ars of 
the Preai.denc:. Jul auch and b-ecauaa the .Preaident is• 
member of the Council, a •u1t mxier t:he freedom ~f Infonaa• 
t i.oa ..A.ct 4ga1nat. tbai Council u:,a.'1 very well run &.foul of tha 
coua ti tutiona l doctJ:ine of Ml &It 11 J ~li)i v.. .Xat-a, ;m, a.a • c:ate4 _. ; : :~·­
@~ vith raapeet to tlw! ~s-tic COuacil. Nor.ovu, b-~•~ -~-~ 
the Securit7 Council u in?ol vetl ill foreip affairs, the · ,_ ·s:·~-
i~it1,:,a of diaeloauro (ao:d, iacidcully. proc:echar&l) ·:·;:: .-: 
requir-.onts tm.dtr CM APA ay be: &a uaconatitutioaal iAtar• · .. ·· :­
~ion in th. heaidant'• cOS\Cluc:t. of forei.p aft.air•• Ia . d ;. __ , 

Octted suru •· Otrrtas•Wrt;ht £x.Dnxt '4:ta,. ZS9 u.s. 304 _· ,: ::.·_.i. 
(1S36). the Sapr._ Court. 1A •peaking a£ "the wry dellcate1 ~:;• - • 

pleaary and del.aaive powe.r of tha· Prea1clmit as tbe aole : •···>.;;-· 
Gr&eQ of Che federal ~t ia tho field of iatc'D&tJ.oa&l ~S:;.:.;: 
rcl&ti=•• ,., c-osumat.ed OG the Deed of the huicl«K t.:o retaill _ /~~·~~ 
coctrol ~ iaf01:ll1!&t1oca in U.e foreiga affAira &re&:• · . -'·:·. ,_;?/ 

. lt 1& •utto apparent tbat if,. iJl cJM •uat:&DAnce 
·: •; of our iatftMt.loaal ret.tlooa. eabanaaaaenc­
·••' pen.a,- Mrioua e111Nnuanent-1a to be &Y01ded 

&Cd •ace••· for our. •.1- achia'nd, coaareuioaal 
J.e&U~ic. ••• IDUl o.f-cn Accord co tti. lraaici«DC 

___ • clegru of. diacr•Cioa alioCI tre-S• &OIi at&tutory 
•._:: reatrtetlon which would ~ b• uausible wer• 

.. , 
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i!.rGtj t.h~ Council does n,ot: exercise any authilrity ta 
tha AP4\. swmse "f the :.i~d. CIEP d~u ~t r..ave 40.thority to 
t~ .final ;mtl binc!in6 .actJ..011 on any i>Att~rs-t.h~ ci1.t~3sitiva 
cha.r~teristic i:,.i. a..n 4gQnej' .s.a deri-,,e-d fr!>lil t.ha 16-gi.sUtive 
hist;;>ry a! tb"' APA.. It d.-)us ruJt ha.--nt the .tuthorlty to ~e 
policy. Ins1:e.ld, the Council i• 4 iOX'Ul1 in which tr.e ht.?sident 
~ diacuss with his to? l~vel 4dvi.sers .>..Jlicy .:;ptiOIU that 
ard avail:itil~. See in thi~ re.spa.ct. t.he :.ta~e:aents ~f Sen.-1tor 
nr~, ll~ Cong. Rec. Sl.2303 (d:lily ~- July 31, 1~72). 
ar.d ~ess$':10 Hr:,:,m. 116 eoog. Rec. H111i (dlily ~-d. Aug • .3. 
1972). 

Second, a.lt!wug.~ it is not iilto-6etb.er clear• CIEP does 
not in ,.,-ur .,,,-1.ew re-rfor.a ia .tuc..:-cion. ind.e;,-endeo.t ~f "1dviaing 
the Presidecc.--4 l&ctor which w.:>uld brini' t:he G.:Nncil with..ui 
the S:NsU .Juinition ~f agency. Section 206 ot the CIU 
.Act does provide th4t 1t i:t the pur~ of ClE2 1 li.k.e that 
of th-e O;,T, to c:.>llact. &Gd eva..lua-r:o in.foni&tioa .and to :'.as4ea• .. 
the progres4 .sad e.ffactivene.•a o1 F~x:al e.fforts. • iL?Wever, 
a Xeadl!l8 of the ea.cir• .!kt and it• legi•la.ti~ history 

r i.ndic:,.tes t!~ tho 1Mn:foi-zance of th.eao &et:ivit:iu 1.a not 
1.ndepende.ct. i:,f advising the Praa1aent but rathtt ia conem.:ait~t 
WUh ct--t. ~po.u. Unliit,o the situat:ioa ia ~.t.c v. Dayj,q, 
there i:it no ev.tdeace of Any' coatempl~tion on the pan of 
eithe·r tb.e exeeutt.w branch Qr tha member• '1f Coagxes• that 
CoagrQae would U•uwe c.octrol over the iafontation accumulated 
by tho Catmcil o1 1Dtaraat10D&l i.c~ hli~y. lns-cead. 

:'\. . . , .,,.,_, 
': .. 

the tenor of tho l.eg!.o.l.attvc dabatu illdicat•• that. the 
tr:ellbers of Congrus c.-1dered CUP Ollly as a stall unit 
to the Pruidat. 

. .. . · 

kn&t.o~ Znck, oae of the ,riactlM'l &Uthon.·of che 
bill which ctslcfMtcd ia ~ !Mtm'l&tioaal .ie~f..c hlicy 
Act: (S. 3726. 924 C=,a •• 2d SN&.), ~efured co C"IEl' &a aa 
eatity that vould prov-ide & top level foc:ua on !Aterc.&t.loaal 
ecanoaic mattu. l.or tho Pr .. ict.~: 

7he CUP l• tba mocbinttaa that QSUIICS tb.1.• 
coorcll.a&~in& Aad Adviaory re•poaaibillty. 
The et.a.ff of th8 Comzc:il is r .. poaaible for 
collactl.Dg ~ ayncbea tz 111g 1.rs,. ee;e,ellt4t,1ffl 
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to th• Preoident tho •ometimoa divergeat vieva 
ol Cha .agee¢1••· Tha Council itulf ia a forum 
in llblcb Ula President d1scua.sas vt·tb tt-..osa top 
l•vel ~l.icymakera the iasuea which~ re.-olu• 
·t1on • • • • Ceruialy. th• Prasid.ent. ia en~ieled 
~o the ~•t .advice pocaibla 4113d ~ ora!?:ixe ,h!!. 
.2!11 4>f ! i ce in the ¥&y which eaab l.ea him t:o b4!6t 
serve the incereat.s of the Nation.. lla Cons. a.e-e. 
Sl2Ju3 (dai.1.y c;d. July 31, 197%). (Empb.a.Jla added). 

In the Bouae, Coe.greu=ao .Joi'-.B40'1, 1a arguing a.g.ainst 
an .a=aaidmcnc which wool.a have provided_ fqr Seaau eonfirn• 
tion ~ the ~ive Director of the. CIEP. ~ke at length 
o.f tho rel..ati-~hip b•tifeen the Executive W.rector acd the 
Preaidea~: ~ 

Th4 C~"'neil oa hteaaticmal Ecoaom:ic Policy 
ia es.seat ially & at&ff unit-I repeat a atuf 
Wlit••t.n the ~~i·#e i)f.fice of the Pruid4mt 
• • •• 

n-.. !xecutiv• Director of t.he Council a,ust 
lna1tt11 that the won of the OJa:x:.il and the 
work of t.ha Couccil • • euu 11Nt the needa of 
dlo Preaideat. Vi.th vbOlll be ma.ct b&va a c.loae 
puMa&l ad.Yiaor, rclati-.hip. The lxecutive 
Director should be tho Prut~•• MD, should 

.be xeapouOle OAly co bt&.- ad ahwlcl ·auve 
-~~ Olll,- tbe noe4t of tba Prea1dec an4 ti. Cou:Dcll. 
. To ~tr• &eut• cooftnw.t.1• ltOald altar t:t.d.a 

~-:'·s.U.ttaaship. tbe CoagJ:ua bu lOD£ rec-ognued 
.,)· ai.tuatwu ilnolvi.cg the -..cl tor clNer nlatica­

. :: : nipa betweea ti. heai.deat Md Ids .•t&tf officers 
. -~~- aad hae aot requirad Senate coofJ.taatioe ia heh .. 

:.:'.· ~u-~ 
... .: 

,-',-'·· . 

.. · .:~ "' Alt:bong'b he ..,.t iuure a thoroaab analysis , 
•:-·· o1 policy alt•raat.lws aad preMDC tb- al.~ct.~ 
',:· to the Praidftt, tu ~ive Dl.reccar doe9 not. 

~;_: . . ~policy. htU.r doa tu COUDcll's staff mike 
. \'.: :: ·; ~icy. • • • 
·. -~/K/ ~~? 
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U we requira that thi• positt011 of. 
Executiw Diroct.or of the Council on Iater­
nat:ion&l tcoaomt.c Polley muse be con.firmed. 
tben •• •re legislating a challga 1n relatton­
ahip• between tho .Pre•id4ac ad h .. • at.a.ff 
p~opl•• I do Mt beli~ve it 1• desirable to 
begin requiring confirmati~a of kay Rbita 
Hou•• advtaera. 118 Cong. !!5.. H7179 (dally ed., 
Au&. 3, 1972). 

In• pa.rl!.amcatary maneuver con.fuaing even to the 
Coagr••uea. GD the lloor, ~be Houaa .-~ndment providing .for 
Senate confirmation Ma p.issad along -1.tb a number o£ :>thu 
&rae~ts.. lilt thes:i the House va.cAt:ed the vote, and ill 
lieu of the tit Le in tb4 Booae hill tl'-.at would bavo le6.t.a­
l&t1vely eatablished Clt.P (~.~- 159~9), the Bouaa passed 
tho provis1:,ea 1a the S.Ute bill, S. 37261 bu£ deleted 
from tho bi.l.l the t.itle et•t&blishing CID. Tho Houae tben 
1miated on a conference. 11a Cong. nee. at B7130-7199. 
The effect of this parlumeatuy maneuverin& was to penait: 
t!N Houee con.fe.~ee• to reat.ore Title 1 in th• form in which 
it passed the Senate. l&l the C:Jmaittee of Coofarecee, th1l 
Bou•e Coa.fereea •greed to the t.ita legi•Latively utabU.t.hi~ 
ClU 1.n the SonAto bill aad 1D particular to the provialoc 

.- 1D tbt titl• that required the becutiw Director of Clll' 
,, tc, ke p c:ortain coa:a!.tteu 1a eoa.x .. • fully and aarently 

in.formed regarding the activitiea :>.f tbd Cmmcil. Conference 
: bp;qrt, !• aee. ao. 92-1342. ,id coq., 2d S•••· (1972) • 

. · :Thia p-rovisioo. it••lf, waa a re.ault ot a comprOlllu• ta tho _.-__ ,._ca Committee Ml Fontan bl&t1oos batweea thou SeAaton 
:-'Who wnted tb.• Bucative Dir~ to M aub Jee~ co Seaata 
·: _ _-coo.fJ.rm&tloa ad tboasa eo felt th&~ Wilie• Houae advi•er• 
: ~:·to the Pruideac should ~ k aubject to · confiraatioc. 

·- -~- !• B.ee. 12.:. 92•~8i, 92d CoQ&. 2d Se••• (1972). 

·:', 

·- > ... 
.. ~-' r : 

:~:~~:'· .~; · During the llocse cl.eb&tu OD tba pr·cni•lOD io t~ bill :_f~ 
-:;~.-.&a reported .froa the Conference Coaattt••• Coo&r .. saau •, .. 
. ?· Vidn.&11. O&M o£ the &ouae Coafere ... expl.&in.d c. cona.,..u• ·•_.,.~-~ 

. of opin.t..,n of the IIIIIIIJbera c,f the Coaferecca oa th4I eff.ct .,-~, 
··: the provia1oo. w.N1d have on t.he rela-cionahip betweell the 
.> lxee.ut 1.ve Diractor &lkl the l'r .. idat a 

. ~-:-" 

' ··--~ . . 

. '•v . 
. .~ . ~ .. _ .. . 

... ,,:•;,;.. . ~;. :.· .. 

·-... ~~·-·· 
c.. '"•~.:- t.-.. •lr~ ... 
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The confuecce committ:te considered th!• 
quution during three ••••ion,. ( aic J which 
wer• held oa the bill. It vu agrae4 that 
dle •f~lly and currently informed• p,:ovi&iona 
doe.a ni3e requir-e the becutivo Director to 
teatify formally be.fore coo~d•i~l c:-csmitteea. 
the coafarencc co=d.ttee specifically rejected 
a proposition that th• £xccu:tive Direct.er be 
required to ~•tify. It also rejected a p~opoaal 
that .-uch · ao tmderac~di.ng ba 1nc ludecl in the 
stat~ of manager~. 

Although the laai•Lfltion d~• not .rmmtion 
that the Executive l>i~t2cc0r ol the Council ls 
to be an .uaiatant ~o the Pra1idut 1 it is a 
poa&ibtllty that th• President would appotllt 
a l'ruidalciill .a,si•taat. to that poaitioa &a 
ta th& att-uation now. 1n aw:h a caae, 1t 1• 

. , not intend.id t~ &ltu the longat:anding tr.aditi= 
th.st tb.ua vho bold such a. poaiUon and t.buefore 
t.ave a penanal and con.fideocial at&ff ratAtian­
ahip to th• Praai4ent do iic>t testify. 

:-

JI:,wever1 u l stated earlier. it u un4.r­
•tood that the Executive Director •hall keep 
the ermmer&ted c-Otftllld £~..-a fully and cmTl!Dtly 
~ of the COuDc11'• &ctiviC1es. fllia 
wtll •••ure ao ~..U.• odwuage of · viCW11 and 
1Dfor-.t1on. 1 have been uaur.S tbU the 
Eueuttw J>irect.n of cu, v111 IIMlk• b!M•lf 
aw.il.abl• :for informal. wti.Dga aad b:ri•fiage 

•·with lll1Al:.er1 aad c:aaaitceea of tbe CoaV••• 

Mdit1on&lly. the •ouel report by tba 
rr .. 1dat on 1ateraat1oa&l ecoacaic ...-uaa 
11b1ch is NqV.1red by the bill is anot:ber . . . 

_ &'9&11.Al• 11..-u of keept.a& tJi. Caqr ... 
, ·, lafoDlld. 111 coaa. ... H7961 (d&il7 ... , 

.&us. 11. 1,n,. 
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C~es~ Ashley, another Ho-...Jse Conferee, al..o COCNJIQl\t..id 
on tha &v4i~illt7 of the Exe~uti~--e Directors 

We aou~t t~ obvi.ate the issue of 
Preafdent!.al pr~og&tiva ~!.th raspect ·· to 
coniid~nt:aiity Al\d prtvil@ga by str!~in.g 
Lhe language {in the Sen.ate billl- 'shall 
be 4 special ,asisunca (gicl t~ tb~ Pre.sidenc. 1 

Wa simply placsd the !ocua OCl tt-A dut!..aa of 
c&n executtva d1.ret.:tor. which we felt would 
embrac-, a. t&&k of considerable -~ope ~ 
b:iport.inca. 

wt we did not--and l re~t:-wo did 
not reaolve the que&~imi of tlle availability 
or cbe nonatt&il&b:llity ol as executi w 
direc~or wbo tNGpectivsly m$ht also be• 
&pceial ~si.sunt to th• Pxeaidcit. Id.!/ -

. · - .,... TIM tenor of thue etat~t• aed tho•• throut.b,out 
the deb.a.tea in CL,Qgretu, wdlcate that CIU w.u le.gial..atiwly 
•e.tablisbed u an entity in th.a uture of • eta.ff unit tMt 
woald usiat a¥ld aclviae the h"•aidenc 111 fonaul&t.1.Dg 1nter­
oat1oaal ffonoaie p.,liey. the deba~e• rave.al tu~ CoagrQU 
did lnl&\t the Bzacutiva Director of CIEP t~ keep certa1a 
coogruaiooal ~ittMa abr-.c of the &etivities of~ 
Council. Thera,,.. a gr.at ON.l of diacu•aiOA uout 
acrecy Gf polidu ~- wlthia dMt eDCU~in branch 
&ad ~• wer. a ~ ol reftn:eacea co tbe '-U..•la,p,: 
problem"', that ta. the DODIM&ilab.ility cu Dr. 1'.i.aa1nger 

·· f• _coqreaaioaal. qaeniolliag. &•, t,la, 113 CcJa&. be. 

. -:::: .•~ ... 23 -

, , . 
. -.r,.: 

-:# '/ 

. . 
... ~\, . •. ; 

1.·. 

. ·-
~ ... . "' ., 

·;... ~ 



. - ~· _ ... 

r-1'·){';~<~i:\~~£1·?tF•~;f 0 !;~('l~:• ~~>f~ f ; Jt,~ ;.~~tflltttl·•~~~~~~~~{!~ :} 
l • , ·, .. . r .. ·" 
t.\r .: 
.. , ~· . ; 
::, . at S124Ll, 87177. Jut; Congre•• also recop.1%cd that a 

cout.ttutioaal privtlage 111abt exist vith rc•pecc t~ th• 
infon.ation accumulated by Cl~, and .apparontly beliewd 
that the require1wel\ta tbat the Prui.de-nt avbmie an annual 
report~ Coaareaa and that the S:Xecutivo Direc~r. conaia-

.. tent With bis rel4ltioeship with the President, 1.nform 
Coogresa of the .act1vlties of the Couecil would suffice 
tho congre.ssiOD&l deair• to b• 1nf~rme.d of 1sitarn.at1onal 

.. sc:oeomic poli.ciea.!/ There ia no indieat.tc that any o.f 
the members of Coagre•• contemplated that tbe Couacil would . 
perloni .an independent function of "cumulating infon:atlo11 
for Congress. Control over the 1nfo~t1on accu=ul•ted by 
CID app&re·nt ly 11as intended to reaain Vi.thin uia axecut.1 ve 
branch. 

thu•, ctEP 1• legally diatingui.-Mble from the OS't vh1cb 
thct Soucie Court found tr, be subject to conar•••ion&l control 
over the inf~matiOD collected b7 tt and, therefore, &a 
agcacy under tho UA. 'fh4t OST'• independent fUDCtion derived 

·· ·.&om it.s re•poaaibtllt7 for program ••luation which vu 
t:tauferred to it froa &Dot.her entity tbat Cmlgres• used to 

... ·!/ . !!!,,e.g., etatwat of CoagraaH'IIIII .ub.ley, 118 Coag. :·_· , ·, .. :~., • 
Rec. B7178 (dail7 ell. Ai.Jg. 3, 1972) i •~ -. tbe ou who ~-> ;_Ji 

- ,. iu18ted. u did CM •ubeoaan.tt- ud fl.Jlally tbe f'ull .·_'<.·~--~•-
:· .. , c:oaaittee, upon· complete and total accouaubility of the -

__ . --\· Coancil oa lnternaUOG&l ieomaic hl icy to Che CoRar•••• · . -~~:~: · -~h: 
. • · · W. 'achieved thla aec.ouat.ability • at leut. to our autsfactioa, ""::;::.~~-~, 
~- ~,; 1>7 requiring ca •nauel report. ~• 4'& AIU aut .... t of Coagr•••"'-,:~.: 

." ' 1·.··~ aaa Culver, who co•eatecl oa thtl ueadra•c.·\bat xeqvired the :•:~;..:~~~:~ 
· ~"\,:: · Dtuctor to keep cutau coacr ... taaal .cc ■tctaea iaforaad: ·::if1;~~~'f 

~,~. ~ purpose oL thia •---•~ 1~ ooc. aaata to aake ~t _ _ ~;.:~_~_,;_-,_r;.,jf:, 
--·:.: · poa81ble ~-~ have a a;xuter dqrea ot &cc ... 1b1lity tSDCl ·· ,· ::- ;;~~-,ffy~ 

· ,_ accouat&bilicy with t.lle appropriate co a1t:t ... . of the CPRVU• ·,~;~ii 
. ~--. .21! .lh!, pgltgx fOftlllhti?B .. kiPI witllla the ...,11 eatabliahe4 .:;_;;J.i~ 
·:~-> . Cou&lcil. .. .!!!.• U B7176. (&lpba•1• a44ed). ":i.~~5,:~:11~ 

. • -. pa ' :dl i- ff.-# f-
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keep abreaat 0£ aciatific Mt.tus. 'Ihcr• 19 no aimil&rly 
clear deaiarcatioa betwt-.n the dut1ea •••1pcd to CID. 
hither cha executive brancb nor the member-a of Congroaa 
coosidercd the functi00 ot the Couocil ·to evaluate lnforma­
tioa on i11terD&~ioa&l ec~ic: JC&ttor• to k ind•peodeat 
of i~a purpose of &dvuing the 1r .. 1denc. lnate.a.d. it 
a,.,..rs that they eoauidered that tunc:c1oa to bit aynonymous 
with tll&t ulti•t• purpoae. 

Furtber:AOr•~ there are two other f&ctor• wb t ch further 
diattasu~•h CJ.a f:om the OSI. Flrsc. the b.ecutive Director 
of CI.EP i.& not subject to Seaata c:,"Jllf1rmatioa. kcoad, and 
moat .1~.lrt..ant, the Proaideoc i• tha chairman of che Coulle i l. 
aoth of t haa• f&ctora iDdieata that t.ha Council is aa advtsoxy 
•t•ff to tha .Pres1deot &ad not u entlty reaponsible t~r 
per.forming fwact i ona 1.nde'pend.a.t of .advising the Presid.nt. 
Like the Domestic Council aad tlwa llatiooal Security Council 
vitb r~•pect to their particular aphcr•,.•• ClU 1a the 
Pruident • • ,,.iatern&tiooal econ01ml.c policy arm. ~ It 1a the 
fam in wb tc:h the heaict.nc maka• iutunatioa&l ecoaoalc 
policy. 

&ec•,a• of d1ia • 1n&uLu character• a hi~ under the 
Freed.om of Won.atioa .kt •7 very well be an unconatitutioa&l 
incurai,a upon the power• of tbe Pr••i.deat. See tb• argument 
buad OD Mia•1••1P2i v. ,lohuOll, allud..t to prerl~ly. 'l'l\e 
tnpeetcion of diacloaure ~equir..-ts could alao rm afoul 
of Ciw ca:asC1t\1C1oa&l doctriae of United Sea.ta• v. Curti1s­
Wrtgbt .§!eon Ge!:Pa.• aa diKUancl_ •bo-N wit.A ratpecc t.o 
the llacioaal aocuruy eouacu. 

·• 

•-· .. 
:,'. nm.. bee••· en:, 4oe9 DK UM the aet.hority to UM 

flla&l and bbldSft& act10D ad becaaae it 4Na DOC perfonl a 
flmocioa had•peaMDt of a.lyt..tJaa the Pr .. 14-t:• the Coancil 
OIi lat~iODlll koclolllc Polley 4oea aot cw w.ltbia 'the 
deflalCloa c,f &pacJ •• cluiftCI froa tM lqialuive hiator:, 

.. 

.. , · , 

' ot tbe APA acl froa tbe MetUlOII 1a leecie ... hlldcl, ...... 
·-. o...-. l~ 1a 11.kaly ~ a court would raaol.e any doubts 

tbac lldaht Gia~ widl rupecc tot.be f~cioaa CUP ls 
ezpeotecl u ,-rfona ia fcYfn of CUP so ~ it could. cOD­
alatac vidl eaubl1ata.l ad.ea of conauuc:ct.00 1 avoid th• 
••rtoua CODati.M1oa&l CllN-•tiou witb- _wbicb it would ocher• 
111.ae · be coolrcmted. 

, .. 

.. ,· • 25 • 
:: . 



' ' 

·1 

~-:-~ :; -. ; ~ 
..:.:_ ..... 

, . : :--~ ~. ~ 
;::. -. 

! . ·, ... :. 

·• -;i·'. 
. i" . 
,~· . 

.5. Cooocil o.f Rcoaocrlc Adviaers 

th• Cow.lei l ol. Econoalc Acivis•r• was utabl1abecl I.D 
the &:ucut.ist• Office ol the h'eaidant b1 the aploJ1RCDt. 
Act of 1946, 1~ u.s.c. l u23. · ~h•r• 1• nothing in tbe 
chart.or of tha Couac.11 to indicate that lt: baa by law any 
authority t~ ~ ''final and binding act1. 0D" vi.th ru;,ect 
to economic matt.era md, for this rea•on, it do.a aot f i t 
within the def1aition of ••agency'' d•rived froz:a the legi•­
latlva history o.f Mctloo 2 of tbe APA. However. 1t i• 
unclear froro AG examination of UUI ita&!.eL&tive h1atory of 
the E&J>loymeat Act of 1946, vhe~h•r the COUDCil ot .konomic 
Adviser• vu lntt!Ddad to bave any f~tioa in<Mpendeat of 
&dvuing and Affia.tug the lreaident in the realm of aconomlc 
poi.icy•-the blct.~ the SOUc:i• Court. u.ed to f.ind that OST 
wa an ·•.a1'GGCYn. There ia • illdicati.:m ehat at lo .. t soiae · 
Con&T••h1811 felt tbac the purpoac of the Council waa t~o 
gather i.Dfoniat: ion on acOIIOGlic trend• ·• and "to •ppraiM th• 
~i.- proart"- of the lederal GoverDMmt ·~ 1a addition to 
•••latiDg a.Dd 41dvuina the Pr .. idut. in th• preparat:u,a ol 
~ UODOmic: r•porc and fGl'llll.lAcin& D&tiooal ecoaomic policy 
r.eOGIMD--"'Mtio.u t.o the lreaid.oet. (Stat.aent by CoAgreaA&n 
htua •. ooe of tbe au~• o1 tbe Houae bill. 92 Coll&. &ac. 
tu. 79t.ll eon,. 24 saa •• l'a&. '• 1946). Con&r••aaaa Manasco 
declared that he•• certaia that '\tal••• thi• Cou:Dcil cL>ec 
its clutJ aDcl !!Mf, recor111ndacioa• !!t Cgngru• that are 
pr~f.eable and worthvb1l• U,.• Coqr .. a 1a 4ue cime will 
repeal the Mt." (lllq,hll~La added). 14• U 977. 

-:.."'...:.. 

: -:t<-<~~· Confer._.· Cr 11·u .. , 1a rejecttaa &Bou•• pnytaioa 
. .- tllai tu reporea of the Coaoc:tl ebould be ..... &Y&J.labl.e Oil 

· r..-.c ca t1- J«tat ecoaallic ca 1t.cee. ai.o iadicated tllat 
, d,e ·CoaMil ia .....,..a,1e to Coagr ... , . .... · .-~-

·· .. :i~f-il;, · ..... · . . ·· --~· · . ; · 
"4-",;{:~;::z:~ Coa&Ha• OIi tu Joi•~ c-oaaittee without 

·-:-,i ~;r.~~:/·;daa prOYialoa bu &11 t!Mt ...,.r tbat £he - · . 
~\¾1~'.-:ilprovtaioa w,ul4 Jaa-. &iwta to aecur• the 
·i.,,..,,;~.~•~;.,~badl .. , r~.,... x-.o ■auacl&C:tw ~ &b& 
. ,,!,:,#<:~·f ~couac11 ,...___. 4 - ... i:-- ·- -~ e76 .. . ~ .. , ....... ~ .. -· , •.,. • , ........... &.Ill 76 -~~· ~· _., 7 • 

ii~·:t -- • 2, • 
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'Illus, tf Congres• bas power to compel th• diaeloi1ure of 
t.be records of th4t Council, it follow• _that it also haa 
the power to com:pal discloauTe at the reque•t of .a member 
of th• publ1c. %ha fac~ th.at the ,aembue of the Couac11 
·&re &P90i.Dt:e4 by acd with th• advice and cooaaot of tha 
Sea&t• alao pointa to tb• c~luaiOA that Coo.grees intended 
to exnciae aoraw contx~l over the Council. n.re i• some 
1Dd1c:&t.1oo thac this coa.cluaion bu endured. ln coamieatin.g 
OIi the Kecqaahation .Pl&a tranafn-ring the OSI to the 
Executive Ofltee 0£ t.he Praai~. Cong.reaaman llolifield 
declared: . 

With an Office establabed by tba 
reorganuatioa plu., aad • l)irector and 
Deputy Direct.OT t.o he.ad. it, c:oagreasio:nal 
ca:aitteea will b• able to deal with tlu.a 
organt~ation oa the same bUia •• tbey do 
v i th the Bureau of th• Budget And t.be Councll 
of konomic Adv.ls•r•. We will have a rupoa­
sibla of:ficar to vbOGI .,. C4a direct inqairiea • 
Aod wh;,m ve can •tlONIOD t.o C-OBD.itteo• t.o :p.ve 
tutifl>Dy oa nbjecu o£ th• greatut oatioaal 
importance. lOS Coq. B.ec. 8473 (1962). 

·lfr:>novar, t.lMt fact that it u cha practice of th4l aembua 
of the Counctl to ~egula:rly appoar Ir.tu• Collp'ua &ad 

. : Wtify as to economic:. uenda and &pprala• •QIIKDic pragr..,_ 
. :- ~lcl also be dt .. aa eYidence ihat tbe Coualcil put~ 

-:-_: a ~ioft of J.eform:tag Coapr••• oa. •--le matters. 
. . . ' ~ 

... _·-:. 

\f 
-~.,;· ····> On the othu i.ad. there are etateraent:• 1a tlMt leg!•• :_-_:\:::_/} 

. :~, Laetw huury that Jutt a.a clearly todtcat• tMt tbe , . :-:-
.. C--11 of &conoaaic Adviser• .,.,u f\'mct!oa aot u a di•~taot . :-_· :'1·: 

: . . ..Ucy but ·•rel,- .. put of the .Pre•idat'• at&ff. Coa&nt•• -~ >--.? 
·.-,. - Coc:hra. one of the &ouee ....._. • tu coafuwe =:·~:· 

.. :.~~ cOllllcta• • drn a cw luaioa oppoaice to cbat fouacl ia. the · - -~:~-
;: cClllllitt;- • report 1 - __ _ _ :. _ _ __ . . ;:;:,;.;-:: 
....... 

The Coe.fuenee bill dr~ the pr~vutoe that 
the reporta. atudle• and recoaNlldatioaa of 

, __ ·the Pre• icl«lC • • ecoaoaf.e adviaera ahoald ba 

·_.;•• 

. • 

.~ .... ·' 'l.... ._,. .. 

. . - : 'r'M' ·•1;, c.:,. - ' ,"""3\'I 
•~.;;-\;:.1J1 ' · .• : - .. ~~ -)>.; 
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made available to the j:.,int c:ommitte•• Thi• 
is~ d1atinct improveU0c, l>acauae ic empb&sizea 

. the f..act that the counci.l is not an autonomous 
&geccy, bet that it..l •oie purpoae is to pr3Vi de 
~be 1'".tesident v1tb uaential asaistanc• and 
information on ecou~c matter:i. 92 Con,!,. Rec, 
at 9SO. 

Sonatn- liU:rray, the origiDAl •~sor ~ ch• bill iD the 
Senat-a, in summitt1%ing ics aubstaoca dec:.1.ared: 

the CvU:1Cil set up in this bill is entirely 
auoord1na.te co the President. lt. baa no 

. -.!..,ndnnendenc noT auc~comoy;s 4ut.h.or1tx, •••• 
the pux?Qse of cre&t'tng • C~li of iconomic 
Adviaers ia merely to provide addi tion.al 
&as!.&tance t:o th• Prffid.ent in order u help 
hl..m in dlach&rgi,gg hia ra&i)Oltaibilitiea. 
l.4.. U 1142 (~•i• addac:i). 

naia, bec:awie of the conflict.uag atateaeata in t.h4 
legiaut.ive bist:,ry, · it 1• a cl~• queatioa whether the 

" I. ., ..,.. 
':: -... :-

Couocil pdrfonts & f=ctioo whidl ia. 1D .. aence. iadepeodat . .. -•·. 
of it.• function of aa.ising and .. aiatiJl& the Preetdnt. on .. 
~oaomic •t~er•. If tu Couocil dOd in fact perfora an :;• . 
i~ fuactl:>n. the rati~ daeideodi of Che Soucie C.U• · • 
becorr.ea particularly aignllicant-for then tbe a.osweT to 
the ctue•tioa whuux ~ Counc:.il ol looao.&ic Advisers ts · -
nbject co a. l'reedoa of. 11:.fon;uton ~t clepeada • the · ·-~~;·•'.:i: 
propeuit7 ~ & courc te follow the ncaoo1q ia S:99si9. .-~-, -.-
lf • court P"•in& oa th1a queatim a.p-... vttb the l~i~ , ~-~~'.'·~: 
dffiaioa d:at the t••t ia wbetbu tbe ·-.c.tty 1• clMttpd •ith ~-<~f/ 
tu ~1.bllitJ of ,.rioxiatn.g aay twu ...... evea 1f it ·~ }~--_f) 
be - of .-valuattoa ~ r.-0 ae11dac100--otur thaa ao?ely · :··,-:·3.:.. 
•UYUI& u -• W7 CO &dy1N the Pruitien,.- the _Couaeil "111 . :.-~··= -~: --· 
M aubjecc to CM l'reedoll af lafonla~1oa Ac~. ·it u our: . •.· :,;.:· 
v1..--; f.or the reaaoaa ••'= forth 111 Part 1 of tJda 11ss;.reatue. <-.-~t:':.~ 
tbaC a fvrtber juclici&l teat of tba et:1o 4,cidepdi 1JI tba . cf. .~ 
Jest~ cue may be varraaud. 41.tlMJu&ll we carmt coafideAcl7 ~·•:-;: 

.·.~-~?:~ 
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predic~ the outc~ of the liti.g4t1on. we believe chat the 
p:>a1C.101l th.a~ the C3uccil of Economic Adviaera t.• not an 
"'ageney • umier the APA .and 1• thcritfora not aubject t" the 
J'Ol Act ia dafeu,1iblo. Ac-endin&lY • we defer to your judg• 
.eat and thl.t of the COuncil as to whether or no~ the Cfflmctl 
ahould comtder ita•lf aubje.ct to the Act • 

' 
·,<!:-

..... :~:-­
.:.~:-. : . 

B.oger. c. Cramton 
Aaaiataat Attorney General 
Office of Legal Counael 
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cc: FILLS 
Ulman 
Marblesto,1.E 

H , . ·.· 1975 

I-18-·DR..i\NDillf FOR THE Em-JORABLE PHILIP W. 
Co1:n.::,el to the President 

Re: Ar:>plicab i l i t y of the Freedori.1 of Information 
.A~t. to th~ Wh:!.te House Offica 

This is in r eply to your r ecent request for our 
views regarding th~ appli.cabiiity of · the Freed01.11 of 
Information f..ct (PI.A)~ er, arnenced, to · the Wnite H01.1se 
Office. 

'1.'he lcgislatlv~ hi::;tory of the Freedom c,f Informa­
tion .f,c ·;:. Amendme:1ts 0£ 1974 makes clear that some 
entities within t hz Executive Office of the Pres::J.c!ent 
a:ra not "cgenc'iesn for purposes of the FIA; b-1..tt it does 
not p:.::-ovide clear guidelines for determining 't·:hich they 
e.re. In our opinim.-i, it is proper to co:l.clude that 
g en-:ercilly speaking the cor~"!ponents of the White House 
Offi~e, in the traditional or budgetary sense, are nDt 
11t1g-2ncies." The nore difficult questions relat-e to the 
status of other entities within the E:"~cutive Office, 
such as the Domestic Council or the National Security 
Council. 

Statutory Provisions 

Prior to adoption of the 1974 l..mendments, cove~age 
Lmtler the FL~> 5 u.s.c. 552(h), depended entirely upon 
t:1.e d ,"?finition of 11a3~ncy'' contained in the Ad.rni:::1istr.1-
tive P:co~edure .Act (of which th-2 FIA is a part). The 
~PA d ~finition is not particularly helpful with respect 
t:o the pres~mt issue. That definitict! (5 u.s.c. 551(1)) 
reads as foliows: 

--~ 

(I 
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Gover:unen t of t h~ mli te<l States, whethe;:- o r no t 
it is within or .subject to review by ~nothe :c 
Ggency, but does not include--

(A) 
(B) 
.(C) 

the Congress; 
the courts of the United States; 
••• (H) [six other specific excep­
tions, nona of which refers to the 
President or the White House Office]. 

?he 197L• Ar:iendments, which took effect on February 19, 
1975; odd a ::-vecial definition of nagency" applicable 
o:11y ·;::i the i7Tf, portion of the APA. Section 3 of the 
lr.1entlments adds the following provision to 5 u.s.c. 552: 

(e ) For purposes of this section, the term 
' agency' as defi:1ed in section· 551(1) of this 
title includes any executive department, mili­
tary d~partment, Government corporation, . 
Government controlled corporation> or other 
establishment in the executive branch of the 
Government (including the Executive Office of 
the President), or any independent regulatory 
agency. 

While the statutory language itself does not differenti­
ate among the various parts of the E:l~ecutive Office of 
the President~ the legislative history makes clear that 
some parts are not intended to be covered. Before turn­
ing to the legislative history, it is necessary to 
discuss the most prominent feature ln its _background, 
uhich was a District of Columbia Circuit Court decision 
u-:i.der the original definition of "agency." 

Soucie v. David 

Soucie v. Davld, 448 F.2d 1067 (D.C. Cir. 1971), 
involved en FIA requ~st for a docu.rnent of the Office of 
Science and Tec~"lology (OST), a unit withL""l the Executive 
Office of the President, but not part of the White House 
Office. The principal issue in the case was whether OST 
was an "agency" within the meaning of 5 ti.s.c. 551(1) • 
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In resolving this issue in thB aff irrnative, t h-~ 
court adopted a fu...ictional approach to the Act. 1/ It 
stated that "the APA apparently confers agency status on 
any administrative unit with substantial independent 
authority in the exercise of specific functions." 448 
F.2d ~t 1073 (footnote omitted). The court's reasoning 
with respect to OST was explained, in part, as follows: 

If the OST's sole function wer~ to advise 
£ind assist the President, that might be taken 
as .an indication th~ t the OST is part of the 
President's staff 8nd not a separate 2gency. 
In addition to ,that function, however, the OST 
inherited from the National Science Foundation 
the function of evaluating fede·ral programs. 
~[hen Congress initially impose~ ·that duty on 
the Foundation, it was delegating some of its . 
own broad pot-1er of inquiry in order to improve 
the information on federal scientific programs 
available to the legislature. When the re~pon­
sibility for program evaluation was transferred 
to the OST, both the executive branch and n;em­
bers of Congress conte~plated that Congress 
would retain control over infor.!lation on fed­
eral programs accumulated by tha OST, despite 
a~y confidential relation ben~een the Director 
of the 03T an<l the President--a relation that 
might result in the use of such info~ation ·as 
a basis for advice to the President. By virtue 

1/ In a recent case involving the applicability of the 
FIA to certain advisory· committees of the National 
Institute of Mental Health, the court, in holding that · 
the ~dvisory groups are not 0 agencies," used a similar 
flli-ictional approach. Washin9,ton Research Project~ I n c • 
v. Departoent of Health, Edu~ation ,~nd Welfare, 504 F.2d 
238, 246 (D.C. Cir., 1974)~ 
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of its independent function of evaluating fed­
ernl programs, the OST must be regarded as £n 
2gency subject to the APA and the Freedom of 
Information Act. 448 F.2d a1t 1975 (footnotes 
omitted,). 

· ... . 

Thus, the principal basis of the court's decision was the 
fact that OST was not limited to advising and assisting 
the President~ but also had an independent power dele­
gated by Congress 

The legislative; historv of the 1974 Amend.~ents 

The bill to amend the FIA repor.ted by the House 
CoL!!mittee on Government Operations in Harch 1974 con­
tained a provision regarding the meaning of "agencyn 
which was essentially the same as the provision ulti­
mately enacted. 2/ H.R. Rep. No. 93-876, 93d Cong., 2d 
Sess. (1974), p. 29. Like the enacted prevision, the 
House version expressly referred to the "Executive 
Office of the President." 

The expanded d2finition of "agencyn was .e,cplained 
as follows in the House report (p. 8): 

For the purposes of this section, the d2£i- , 
nition of 'agency' has been expanded to include 
those entities which may not be considered 

. . 

2/ The only difference between the ttous~ version a~d 
the final version related to the introductory phrase. 
The House version stated: "Notwithstanding -section 
551(1), for purposes of this section, the term 12gency' 
means 3ny exe·cutive department • • • [etc.]."- . . The pro­
vision which ·was enacted states: "For purposes of this 
section, the term "agency" as defined in section 551(1) 
of this title includes any executive department ••• 
[etc. ] • " 
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agen.cies under section 551(1) of title 5, U.S. 
Code, but which p8rform governmental f~mctions 
and control information of interest to the 
public. The bill expands the definition of 
'agency' for purposes of section 552, title 5, 
United States Code. Its effect is to insure 
inclusi~n u~der the Act of Government corpo~a ­
tions, Government controlled corporations, o~ 
other establishments within the e,cecutive 
bran~h, such as the U.S. Postal S9rvice. 

The term •establishments •in the Executive 
Office of the President,' as used in t~1:!. s 
2mendment, means such functional . entities ~s 
the Office of Telecommunications Policy, t h~ 
Office of Management a_nd Budget, the Council of 
Economic Advisers, the National Security 
Council, the Federal Property Council, and 
other s1xnilar establishments which have been or 
.c1ay in the future be created by Congress 
through statute or by F~ ecutive order. 

Thus, the reportts explanation did not r e fer to t he . 
Pre sident or to the white House Office. It should be 
noted that the Department of Justice h8d sent the House 
corn..rnittee a bill report which clDse:rted that it would be 
unconstitutional for Congress to extend the FIA to the 
President's staff. House report, p. 20. 

During House debate on the bill, Congressman 
Er lenborn paraphrased the cormnittee report• s discussion 
of the Executive Office of the P~esident. Then he asked 
the floor manager, Congressma:i Mcorhead, ·if it was cor­
rect th.a t =

1it [ the bill's definition of agency] does not 
mean the public has a right to run throu~h the private 
papers of the President himself." 120 Co:ig. Rec. H 1789 
(daily ed., Mar. 14, 197l1-). Congressman Hoorhead 
replied th.'3 t Congressman Erle nborn ts view was correct, 
i.e., that no right of access to the private papers of 
the President _was intended. The preci_se meaning 0£ this 
exchange is not entirely clear. However, taken in con-
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nection with the silence of the House report regarding 
the President, the exchange sho~ld establish that the 
House bill was not intended to make the FIA applicable 
to the President himself. 

The bill reported by the Senate Judiciary Commit-
tee expanded the existing definition of "agency" in 
some respects (e.g., by adding an express reference to 
the Postal Service), but did not deal expressly with 
the status of the Executive Office of the President. 
The Senate report did refer, with approval, to the 
decision in Soucie v. David. S. Rep; 93-854, 93d Cong., , 
2d Sess. (1974), p. 33. 

The only other pertinent item in the legislative 
record is the conference report, S. _Rep. No. 93-1200, 
93d Cong., 2d Sess. (1974), pp. 14-15. That report 
described the differences between the House and Senate 
provisions regarding "agency" and stated (p. 14) that: 
"The conference substitute follows the House bill." It 
then continued (p. 15): 

With respect to the meaning of the term 
'Executive Office of the President' the con­
ferees intend the result reached in Soucie v. 
David, 448 F.2d 1067 (C.A.D.C. 1971). The 
term is not to be interpreted as including 
the President's immediate personal staff or 
units in the Executive Office whose sole func­
tion is to advise and assist the Presidento 

Apparently, the conference committee -read Soucie 
to mean that, if the functions of OST had been limited 
to advising and assisting the President, OST records 
would not have been subject to the FIA. The correctness 
of this interpretation of Soucie is .questionable, for 
the court specifically stated that it found it unneces­
sary to decide that issue. 448 F.2d at 1073. Still, 
the main consideration here is not what the Soucie court 
stated, but what Congress intended . 
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Tnternreting the legislative h:i.storv 

It can be argued that on the point et .issue here 
the language of the 1974 Amendmants ("any ••• estab­
lishment in the executive branch of the GoverTh~~nt 
(includL,g the E,cecutive Office of the President)") i~ 
absolutely clear ~nd thus permits uo resort to legisla­
tive hiatory. See, e.g.; Carninetti v. United States_, 
242 U.S. 470, . 490 (1917). If the parenthetical phrase 
_·" (including the fu::ecutlve Office of the . President) 11 

clearly modified the word 0 ~stablisrunent," th.3t might be 
the case. However) its position in the sentence indi­
cates that it modifies the word "Gpvernmene'--which 
would leave for determination what units, within the 
Executive Office of the President, constitute "estab­
lishments" within the meaning 0£ the Act, compelling 
examination of evidence of legislative j_ntent. More­
over, any reading which would place the entire Executive 
Office within the Act would include the President him­
self, who is the head of that office; and since this 
·would. raise the most serious constitutional questions, 
an interpretation would be sought to avoid it--again 
cc:.npelli11g resort to leg is la tive history. In short, t~e 
have no doubt that courts ·will not a<lopt the bl.3nk~t 
view that all parts of the Executive Office a~e covered 
but will examine the legislative history to cla~ify _the 
point. 

The exac.t meaning of the legislative history. as 
described above, is u.'11.clear. As noted, the House report 
list~d a number of entities within the Executive Office 
that were to be covered by the bill (''the Office of 
Telecorr.munications Policy, the Of fie~ of ~-Ianagement and 
Budget, the Council of Economic Advisers, · the National 
Security Council, the Federal Property Council, and 
oth.e::- sioilar estc:bli:,hments 11

). The conference report 
took an entirely different approach to the i~$u~, seek­
ing t:o clarify the meaning of 17Executive Office1

~ by 
principle rather than by example. The term "Executive 
0£fice" W3S not meant to include "the Presidant's 
ii:'.:nediate personal staff or units • • • whose sole 
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function is to l!dvice and a s sist the Pr.:: s i dcnt. ,: Be­
cause of this basic difference in approach > it i s 
L~?ossible to tell whethe= the conference co~mittee 
agreed or disagreed with the House report. Tending to 
show ngreement is the Ei tatement in the con ference 
report that "'the conference substitute follc';"'~ the 
House bill ''--but this is a reference ~o ti:1-:? l.:~:ngll3ge of 
the bill, and goes no further than t h-:! ~-;:.:1tute itself 
toward showing that the House coc·11.ni tte~ 1 s i :Qtent was 
adopted. This issue of the relati.on :-::hi::> bati;v~en the 
House nnd conference corranittee re? o=ts i s rel evant but 
not crncial to the present daterrnina t: ion; :tt 'Hil l be 
absolutely central when we c~me to . cm1s i.d2:: t h= s t a tus 
under the .Act of units n mned in the )fous ·:: r ;"?o::t . 

Con3 titutional Cons i de r 3ti ons 

It is a settled ntle of s t a tutor y construction that 
an i..'1.terpretation that raises sub :.:,tnntial constitutional 
questions will not be ndopt ed t-1here c3nothe~ r e::iding of 
the statute is possible. See, e .g. , C-::owell v. B-::m son, 
·285 U.S. 22, 66 (1932). This _ pr~nciple i s pertinent 
here. For the Congress to subj ect t he Pr esident, or 
tha_t portion of t he Executive C£fic·e that functions as 
a m-ere extension of the President, to the requi:re:nents 
0£ the FL.\ (including its provisions for jt1dici.al 
review) seems inconsiGtent with the doctrine of separ3-
tion of powers. Cf. !:Iyers v. United States~ 272 U.S. 
52 (1926). Horeover, the exemptions of the FLA do not 
necessarily correspond to the scop~ of E~ecutive 
privileg~, a privilege grounded on the Constitution. 
United States v. Ni:{on, 42 I~w Week 5237 (1974). 
FL.1ally~ the pr~ctical bu~dens resulting -from applica­
tion of the FIA to the President and his staff, 
-L.1cluding the provisions for judicial review ~nd sanc­
tions, might unduly interfere with the President's duty 
'Ltn<l~r Article II, § 3 to execute the laws. 

(I 

These cons i dara tions wei!1h heavily ngain3t any 
interpretation of "'ageacyu--if another is fea s ible under -
the statute and its hi9tory--which would apply it to 
what might be termed the nucleus of the Pre:;idency. 
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The status of the Hhite House Office 

Your iw.mediate inquiry is whether the "White 
House Office" is cove:red by the f,.ct. · We are not en­
tirely clear what that phrase is meant to include. The 
United States Covern ... ·1ient Hanual (1974-75) lists offi­
cials ~.;ho are in the 1·Thite House Office (p. 81) and 
contains ,J chart ( .~cr;)y .::ttached) showing the relation 
of that Office to other parts of the ~tecutive Office 
·of the President(~ . 80) . The Executive Office Appro-
priation Act for ]_975 (D;.1.<l £or prior years) contains 
a separate line :tt2m for that unit. 'J/ Public Law 93-
331 (1971-¾-), Title I I ~. Eo-=-.:1ev,er., mo:r.e_ recently, a 
..,.,...vi r:-ed· cha-t-- ~1-. :")'"., ... .:-=-,ry ~'-", l".:, 0~ 0 ~n~ za ~1.·on o:c"" tho l?r\tt..-j ,,_e .:.,:;;c -"' , .,_... ..,,,i.J\i .... u 0 ._ _ , ,_ .,.. 0 ..:! -'- J L. . . ··- ;.·u ... L 

House Staff" was Ls .-,u2tl (copy nttached). 4/ That chart 
does not use the term 11\·Thite House Office," and appears 
to give pnrall~l t~ea t ment to units that are in our 
view not at all ccmpa~c,9ble for present purposes. We 
assume that your :i.nquiry relates to the it-iite House 
Office .as shown i..71 the Government Organization Manual 
snd as separately funded in the Budget. 

It is clear from the legislative history that the 
FL<\ does not embr.:!ce the HPresidant' s im.ruediate personal 
staff." This phrase. is used in the conference report, 
but is not explained. Presumably, it means that rec'ords 
maintained in the President's o·t--.-rn offices or maintained 

3/ Other line items within the Executive· Office in­
clude the CEA, Domestic Council, NSC• OrIB and OTP. 

l,,_/ 10 Weekly Compilation of Presidential Documents 
1588-89 (Dec. 23, 1974). 
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by his closest aides ore beyond t h e ~cope of the FLA.. 
This would seem to include the records of the four 
cabi.net-rank advisers listed on the re'=ent chart 
(Eessrs. Buchen, Hartmann, Harsh and Ru.msfeld); <lnd 
those of the units listed as vrnite House Cperations, 
Counsellor · to the President (Hr. Harsh)t Office of 
the Press Secretary, Cou1sellor to the President 

------~---~-:~- -~- ~ 

(Nr. Hartniann), and Offi,.=e of the Counsel. It would 
appear .th.at the Hhite House Office includes all of the 
aforementioned entities. They all perform staff func­
tions for the President, and they do not appear to have 
OST-q.rpe indapendent: ftmctions. In our view they all 
must be considered a:, 17~dvising and assisting" the 
President, even . if that phrase is na·r .rowly construed. 

5/ That the President himself is not an "agency" for 
purposes of the FL~ should follow, a fortiori, from the 
expressed intent to exclude the President's i :ni~ediate 
staff. See also the Erlenborn-Moorhead exchange (dis­
cussed above}. 

It may also be noted that the recent opuiion of tha 
U.S. District Court for the District of Columbia (Judge 
Richey), dealing w.tth access to .Hhit:e House tapes and 
other material compiled during the Nixon Administration, 
stated that the "Office of the President" :!.snot an 
"agency?f and that records of the "President and his 
immediate aides" are not subject to .the FIA. Nixon v. 
Samoson, Civ. Action No~ 74-1518, D.D.C. (Jan 3, 1975), 
p. 69. The court s -;..rppo:rted its conclusion by referenc~ 
to the legislative history of the 1974 Amendments, i.e., 
the conference report. (The effect of this opinion 
has been stayed by the ·court of Appeals.) 
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We are expressing no opinion at the present time 
as to the application of the FIA to other units of 
the Executive Office, such as 0MB, §_/ NSC, II CEA, 
and the Domestic Council. Each of those units must be 
considered separately, and the question can be reserved 
for consideration when requests addressed to each of 
them are received. 

As a matter of so_und planning, we urge that two 
steps be taken for the future: 

(1) Any functions performed by . those units 
described above as being within the White House Office 
which do not consist of "advising and assisting" the 
President should, if possible, be located within another 
Executive Office unit. If this is not possible, then 
a segregable subunit of the White House Office unit 
should be created . 

6/ On February 19, 1975, 0MB published an FIA regula­
tion implementing the view that some, but not all, of 
OMB's functions are subject to the FIA. See 40 Fed. 
Reg. 7346, 7347 • 

II The recent FIA regulation published by the NSC staff 
contains language which seeks to leave open the -question 
of coverage. See 40 Fed. Reg. 7316 (Feb. 19, 1975). 
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(2) The concept of a separate "White Hous2 Off:tce" 
should be fostered .'.:!nd strengthened in as many ways as 
possible. Any future organizational charts should 
clearly indicate .the existence of such a unit separat~ 
and apart· .. from the r e st of the Executive Office. Judi­
cial acceptance 0£ s ~ch a functional division can 
greatly sim~lify cur FL'\ problems with respect to the 
Executive Of fice. 

Antonin Scalia 
. 1 Assistant Attorney Genera_ 

Office of Legal Counsel 

f 

/ 
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