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' 
THE WHITE HOUSE 

WASHINGTON 

January 12, 1988 

MEMORANDUM FOR EUGENE J. MCALLISTER 

FROM: 

SPECIAL ASSISTANT TO THE B ESIDENT AND 
EXECUTIVE SECRETARY OF 
ECONOMIC POLICY CON L 

JAY B. 
DEPUTY 

File 

SUBJECT: Presidential inding Relating to Alaskan North 
Slope Natural Gas Exports 

Counsel's office has reviewed the above-referenced materials 
and has no objection to them from a legal perspective. 

We also note that the first sentence of the concluding 
paragraph of the Analysis prepared by the DOE Office of 
Policy, Planning and Analysis is incomplete as drafted. It 
appears to be missing several words or a phrase (See attached 
draft) • 

Attachment 

cc: Rhett B. Dawson 



' 
THE WHITE HOUSE 

WA S HINGTON 

January 11, 1988 

MEMORANDUM FOR JAY B. STEPHENS 

FROM: ROBERT M. KRU~-

SUBJECT: Presidential Finding Relating to Alaskan 
North Slope Natural Gas Exports 

Rhett Dawson has asked us to provide comments and recommendations 
on the attached materials to Gene McAllister by the close of 
business today. The materials consist of: 

(1) A draft Presidential finding under section 12 of 
the Alaskan Natural Gas Transportation Act; 

(2) An "Analysis" supporting the finding prepared by 
the Department of Energy's Office of Policy. 

(3) A memorandum for the President from the Economic 
Policy Council recommending issuance of the 
finding; 

(4) A memorandum for the President from Nancy Risque 
transmitting the EPC memorandum and endorsing 
the EPC's recommendation. 

The draft finding is the same as the finding that was presented 
to the EPC on January 7. It reflects the changes to the October 
8 draft finding which were suggested by interested departments 
and agencies. It also contains excerpts from Jim White's 
December 8, 1987 memorandum explaining the economic justification 
for the issuance of a finding. 

That justification is set out at greater length in the DOE 
"Analysis" which was also prepared at our request. The analysis 
(1) provides data on Alaskan and North American natural gas 
reserves and resources, (2) explains how development of those 
reserves will have an overall positive effect on price and supply 
in interrelated energy markets, (3) describes expected gains for 
the U.S. economy and macroeconomic benefits from allowing the 
export of the Alaskan natural gas and (4) explains how exports 
could improve U.S. energy security. 

Taken together , the finding and the analysis comprise a fairly 
complete statement of the justification for issuing the finding . 



-2-

The memoranda to the President from the EPC and Nancy Risque do 
not attempt to restate the economic justification for the 
finding, reporting instead on the concern that the finding may be 
seen as a threat to the gas transportation system being built by 
Canadian and U.S. firms. Both memoranda note that the proposal 
to issue a finding grew out of a 1983 Joint Policy Statement by 
President Reagan and Prime Minister Nakasone. The EPC Memorandum 
also notes that the Yukon Pacific Corpo~ation is interested in 
the development of the North Slope gas. 

I believe these materials generally meet our concerns -- the 
finding and the analysis seem to have been crafted in accordance 
with our comments respecting the lack of sufficient analytical 
support. On the attached memorandum for your review and 
signature, I note a problem with the concluding paragraph of the 
analysis. I also point out that neither the EPC memorandum nor 
the memorandum from Nancy Risque explain for the President why he 
should sign the finding. They fail to mention, for example, that 
such a finding would be consistent with the President's 
preference for a free market approach to resource development. 

Attachment 
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WHITE HOUSE STAFFING MEMORANDUM 

DATE: 1/11/88 ACTION/CONCURRENCE/COMMENT DUE BY: C.O.B. TODAY 

SUBJECT: EXPORTING NATURAL GAS FROM THE NORTH SLOPE 

VICE PRESIDENT 

BAKER 

DUBERSTEIN 

ACTION FYI 

□ ~ 

~ □ 

□ 

MILLER - 0MB □ □ 

BALL ; □ 
BAUER ~ □0 CRIBB .r 

::~:::OUS~!-:---..... Y ... ~~ ~ 
~~ DAWSON 

DONATELLI 

FITZWATER 

REMARKS: 

r □• 
f' □ 

GRISCOM 

HOBBS 

HOOLEY 

KING 

POWELL 

RANGE 

RISQUE 

RYAN 

SPRINKEL 

TUTTLE 

MCALLISTER 

ACTION FYI 

ttf □ 
□ □ 

□ □ 

□ □ 

,I □ 
□ □ 

□ ~ 
□ □ 

□ □ 

□ □ 
□ ., 

□ □ 

Please provide your comments/recommendation directly to Gene 
McAllister (rm 216-x6404) with an info copy to my office by 
close of business today, January 11. 

RESPONSE: 

Rhett Dawson 
Ext. 2702 



THE WHITE HOUSE 

WASHINGTON 

January 11, 19~ 

MEMORANDUM FOR THE PRESIDENT -;r· 
FROM: NANCY J. RI~ 

Exporting Natural Gas from the North Slope 

ISSUE 

The Ecnnomic Policy Council is unanimously recommending that you 
issue a finding permitting the export of natural gas from 
Alaska's North Slope. The Alaska Natural Gas Transportation Act 
requires such a finding before permitting exports to countries 
other than Canada and Mexico. 

BACKGROUND 

Although the export of natural gas to the Far East does not 
appear economical at this time, the Council believes issuing a 
finding is worthwhile: 

1. You and Prime Minister Nakasone issued a statement in 1983 
calling for a study on the feasibility of such exports, and 
a business group is trying to develop a pipeline that would 
carry the natural gas to be exported. 

2. The finding will permit exports in the future, when economic 
circumstances may be very different. 

DISCUSSION 

The Council delayed makinq this recommendation until after you 
and Prime Minister Mulroney signed the Free Trade Agreement. 
Some in Canada may view this finding as a threat to the Alaskan 
Natural Gas Transportation System being built by Canadian and 
U.S. firms. We have tried to mitigate the Canadian concerns 
through consultations and by including in the proposed finding a 
strong affirmation of our commitment to the ANGST. 

The economic justification for this finding is strong; permitting 
exports will increase worldwide energy supply and reduce energy 
prices. 

RECOMMENDATION 

That you approve the Council's recommendation and sign the 
attached finding. 

DECISION 

___ Approve ___ Approve As Amended ___ Reject No Action 



THE WHITE HOUSE 

WASH I NG T ON 

January 7, 1988 

MEMORANDUM FOR THE PRESIDENT 

FROM: THE ECONOMIC POLICY COUNCI~ 

SUBJECT: Alaskan North Slope Natural Gas Exports 

Section 12 of the Alaskan Natural Gas Transportation Act (ANGTA) 
requires that the President issue a "finding" before permitting 
exports of Alaskan North Slope natural gas to countries other than 
Canada and Mexico. The "finding" must determine that exports 
will not diminish the total quantity of energy available to the 
U.S., nor increase its price. 

The Economic Policy Council unanimously recommends that you issue 
a general finding that would permit natural gas exports. 

This recommendation is prompted by a request from the Yukon 
Pacific Corporation, which plans to explore with Japan, Korea, 
and Taiwan the possibility of exporting natural gas to those 
countries. The gas would be transported through the Trans-Alaska 
Gas System (TAGS), which hos yet to be constructed. 

A preliminary study has indicated that such exports will be 
uneconomical unless all three nations -- Japan, Korea, and Taiwan 
-- contract to purchase North Slope natural gas. It is not clear 
that these nations will desire U.S. exports under current 
circumstances. 

Despite the uncertainty about potential customers, the Council 
recommends that you issue the finding for two reasons: 

1. The TAGS project grows out of a November 1983 Joint Policy 
Statement by you and Prime Minister Nakasone calling for a 
pre-feasibility study on the potential j oint development of 
North Slope gas. 

2. Permitting natural gas exports is good policy, although such 
exports may not be economic now. A finding will permit 
exports in the future, when the economic circumstances may 
be different. 

In making this recommendation, the Council gave significant 
consideration to the possible adverse reception to the finding in 
Canada. Some in Canada miqht see the TAGS project as a threat to 
the Alaskan Natural Gas Transportation System (ANGTS), which will 
transport natural gas f rom the North Slope to the U.S. and 
Canada. 
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We have tried to mitigate this concern by drafting a Presidential 
finding that is generic, not specific to the TAGS project, and 
reiterates the Administration's support for the special U.S. 
regulatory treatment of the ANGTS. 

The Council does not believe this finding will jeopardize 
enactment of the Free Trade Agreement in Canada. 

RECOMMENDATION 

The Economic Policy Council unanimously recommends issuing a 
Presidential finding permitting export of natural gas from 
Alaska's North Slope to countries other than Canada and Mexico. 

Approve Disapprove 

James A. Baker, III 
Chairman Pro Tempore 



PRESIDENTIAL FINDING CONCERNING ALASKA NATURAL GAS 

My Administration has been dedicated to encouraging free trade and to 
removing regulatory impediments that inhibit the development of our Nation 's nat
ural resources. Proven natural gas reserves in the Prudhoe Bay area of 
Alaska's North Slope represent approximately 15% of total U.S. gas reserves. In 
addition, undiscovered, recoverable supplies of natural gas from Alaska's North 
Slope may exceed 100 trillion cubic feet. There can be no doubt the develop
ment of Alaskan oil has played an important role itn ensuring adequate energy 
supplies at reasonable prices for American consumers. I believe efficient devel
opment of Alaska natural gas will provide simi lar benefits. Leaving this resource 
undeveloped benefits no one. 

Efficient development of Alaska natural gas on the basis of market 
financing cou ld encompass the export of some of this gas to other countries. Be
cause world energy markets are interrelated, our nation will benefit from an en
larged international gas supply. Production of Alaska reserves will increase the 
amount of secure energy sources available at market prices and, thus, displace 
less secure or more expensive energy sources, including oil from the Persian 
Gulf. 

Before Alaska natural gas can be exported to nations other than Canada 
or Mexico, Section 12 of the Alaska Natural Gas Transportation Act requires me 
to find exportation "will not diminish the total quantity or quality nor increase the 
total price of energy available to the United States." In order to make this finding, 
it has been necessary to assess the relationship of Alaska natural gas to the 
United States energy market. 

There exist adequate, secure, reasonably-priced supplies of natural gas 
to meet the demand of American consumers for the foreseeable future. This 
demand can be met by lower-48 production and already-approved Canadian im
ports. If necessary, this demand also can be met at lower delivered energy cost 
by coal, oil , imported LNG, natural gas from Mexico, and other energy sources. 

Given these facts, exports of Alaska natural gas would represent a judg
ment by the market that the energy demands of American consumers can be met 
adequately from other sources at comparable or lower prices. Exports of Alaska 
natural gas would not diminish the total quantity or quality of energy available to 
U.S. consumers because world energy resources would be increased and other 
more efficient supplies would thus be available. Finally, exports would not in
crease the price of energy available to consumers since increased availability of 
secure energy sources tends to stabilize or lower energy prices. 

Accordingly, I find that exports of Alaska natural gas in quantities in ex
cess of 1,000 Mcf per day will not diminish the total quantity or quality nor in
crease the total price of energy available to the United States. 

•1 " : ., ORA
, • .. ,. 

·. ,, :GIJ j 



This finding removes the Section 12 regulatory impediment to Alaskan 
natural gas exports in a manner that allows any private party to develop th is 
resource and sets up competition for this purpose. It is my belief that removal of 
this impediment to private sector development of Alaska's vast natural gas 
resources, using private sector resources with no government subsidy, will 
benefit our entire nation. 

This finding represents a determination that the effects of exports of 
Alaska natural gas on American consumers would comply with the market criteria 
of Section 12 in the context of current and projecte~ future energy markets and 
that such exports would be consistent with our comprehensive energy policy. It 
does not assess the merits or feasibility of a particular project, but rather lets the 
marketplace undertake a realistic consideration of various options concerning 
Alaska natural gas. The operation of market forces is the best guarantee that 
Alaska natural gas will be developed efficiently and that there is an incentive to 
find additional reserves. 

I do not believe this finding should hinder completion of the Alaska Natu
ral Gas Transportation System. My Administration supports the timely, economic 
development of Alaskan natural resources. To tti is end my Administration has 
removed all regulatory barriers to the private sector's expeditious completion of 
this project. In particular, I want to reaffirm our support for the special regulatory 
treatment of the "prebuild" portion of ANGTS, including the minimum revenue 
stream guarantees. 



Issue: 

ANALYSIS SUPPORTING 
SECTION 12 FINDING 

Prepared by 
t> Office of Policy, Planning 

and Analysis 

Ot/Ml-"''41r 1 {°N,r} 

Section 12 of the Alaska Natural Gas Transportation Act requires that prior to ex
porting more than 1000 Mcf per day of North Slope natural gas to countries other 
than Canada and Mexico, the President must make a finding that such exports 
"will not diminish the total quantity or quality nor increase the total price of energy 
available to the United States." 

Will the export of North Slope gas to countries other than Canada and Mexico 
"diminish the total quantity or quality [or] increase the total price of energy avail
able to the United States." 

Summary: 

The export of Alaska natural gas would represent a judgment by the market that 
the energy demands of American consumers can be met adequately from other 
sources at comparable or lower prices and that Alaska natural gas can be con
sumed more efficiently in foreign markets. 

By developing the gas and placing it on the market via exports, additional sup
plies of energy are available; therefore.exports of Alaska natural gas would not 
diminish the total quantity or quality of energy available to U.S. consumers be
cause world energy resources would be increased and other more efficient sup
plies would thus be available. 

Finally, exports would not increase the price of energy available to consumers 
since increased availability of secure energy sources tends to stabilize or lower 
energy prices. Removal of this impediment to private sector development of 
Alaska's vast natural gas resources would benefit the entire nation by fostering 
adequate energy supplies at reasonable prices. 
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Organization: 

The analysis is organized as fo llows : 

~. Data on Alaskan and North America~ natural gas reserves ar.d 
resources : 

2. The international nature of the energy market and the fung ibility of 
gas supplies : 

3. The economics of international trade show that the US gains net 
economic benefits when it does not restrict exports: 

4. The other economic benefits from allowing export of the gas: 

5. The inefficiencies arising from restricting the export of Alaska natural 
gas;and 

6. The energy security implications of allowing the export of Alaska 
natural gas. 
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I. Alaskan and North American Natural Gas 
Reserves and Resources 

Proven natural gas reserves in the Prudhoe Bay cirea of Alaska's North Slope 
represent approximately 15% of total U.S. gas reserves. In addition , un
discovered, recoverable supplies of natural gas from Alaska's North Slope may 
exceed 100 trill ion cubic feet. The development of Alaskan oil has played an im
portant role in ensuring adequate energy supplies at reasonable prices for Amer
ican consumers. Efficient development of Alaska natural gas will provide similar 
benefits. On the other hand, leaving this resource undeveloped benefits no one. 

There exist large reserves of natural gas elsewhere on the North American con
tinent, as well . Canada had 100 tcf of proved reserves at the end of 1986 (com
pared to a 1986 production rate of 2.96 tcf), while Mexico had 77 tcf of proved 
reserves at the end of 1986 (compared to a 1986 production rate of .93 tcf). The 
Lower 48 had 159 tcf of proved reserves at the end of 1986 (compared to a 1986 
production rate of 16.04 for the entire US). 

II. An International Energy Market 

Energy markets are interrelated, both across regions and across fuels. For ex
ample, an unusual cold spell in one region of the US would cause an increase in 
the demand for natural gas in that region and thus put upward pressure on its 
price; that would induce additional flows of gas from other regions to take ad
vantage of the profit opportunity; gas markets in regions not experiencing the 
cold spell, but which get gas from the same supply regions which supply the area 
that is experiencing the cold spell, would also feel upward price pressure due to 
the diverted supplies. Over time the supply flows would continue to respond to 
the price signals in a manner such that equilibrium is maintained. 

In this way, energy developments in one region affect market equilibriums in 
other regions. This applies both across regions and fuels. 

In general, then, the main effect of restricting the flow of one particular form or all 
forms of energy from one region to another would be to redirect the pattern and 
magnitudes of energy flows among all regions. Typically, the demands by energy 
consumers would be met by energy from other regions, and the level of energy 
consumption would be affected negligibly. Similarly, the targeted energy supplies 
would be redirected to other regions, unless it were uneconomical to produce and 
ship those supplies to other regions. 
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The shipment of gas from Alaska to Japan would mean that Japan wou ld co n
sume less gas from other reg ions, and possibly less oil in total. The gas and oil 
displaced by the shipment would be available to other energy users, including the 
United States, across the globe . That part of the displaced energy that goes to 
regions other than the United States , wou ld in turn displace other energy sh:p
ments to those regions , which wou ld also be available to the United States. This 
equilibration of energy markets ensures that the abi lity of the US to economical:y 
obtain energy supplies would not be adversely affected by the export of Alaska 
natural gas. 

Gas supplies are fung ible; it is of no concern to the consumer whether the gas he 
consumes comes from Alaska, Canada, or the US - he simply cares about the 
price, security and availability of the gas. Furthermore, fuels are increasingly 
becoming substitutable to large end users of energy. Industrial consumers 
switch between gas and oil, sometimes within hours, as their relative price fluc
tuates, for example. Electric utilities also have great capacity to fuel-switch. This 
substitutability of the various fuels further bolsters the ability of a free market to 
deliver energy, in all its various forms, in an efficient pattern to energy con
sumers. 

Ill. Gains from Trade 

Allowing a market to allocate energy supplies leads to the most efficient pattern 
of energy deliveries from supply regior:is to demand regions. The fact that con
sumers in region 1 are getting no natural gas from suppliers in region 2 does not 
mean that those consumers are paying a price for energy which is made higher 
due to the absence of a flow of gas from region 2 to region 1 ; it simply means 
that the gas demands of those consumers are met at the same or lower delivered 
costs by gas from other reg ions, or, to some extent, by other fuels. 

To compete in a market setting for any reg ion's energy market, natural gas from 
Alaska would have to compete both with natural gas delivered from other areas 
and with other fuels serving that region's energy market. Removing any 
regulatory barriers to the flow of gas would allow it to flow to its most valued use , 
in the region that values it most. 

Whether the Pacific Rim regions represent the most valued use for Alaska gas is 
subject to debate. The market will make that determination. But if that is where 
the gas is most valued, the US economy gains from having the gas delivered 
there. In that case, US energy consumers would be served by the same or 
lower priced less expensive delivered gas from other regions, or, to some extent , 
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by other fuels. This market equilibrat ion process leads to a pattern of energy 
flows in which the US economy is better off than it would be in a situat ion ,n 
which Alaskan gas is constrained from be ing sold to its natural market and 
where users will ing to offer the highest commodity price. 

ANGTA was enacted dunng a pe ri od of price contro ls on both natural gas and oil . 
These contro ls distorted the efficient allocation of resources , and under th is dis
tortion, it may be that restrict ing the export of th~ price-controlled commodity 
would have been an improvement. The theorem on the gains from trade does 
not apply in the presence of an economic distortion such as price contro ls: in 
such cases, it is possible that the removal of one distortion - an export restrict ion 
- may not be an improvement if another distortion - price controls - is allowed to 
remain . But oil price controls have been eliminated , and most natural gas price 
controls have been raised to the point where they are substantially nonbinding -
i.e., they are above market prices. 

IV. Macroeconomic Benefits from Allowing Export 

Assuming transportation costs are less to develop and export the gas to Japan , 
there are greater economic benefits from allowing the export of Alaska natural 
gas. If market conditions were such that export did occur, that would generate 
greater federal corporate income tax receipts, greater state and local tax receipts, 
and greater royalty payments. Employment would increase, stimulating the 
economy of Alaska. The US balance-of-payments deficit would be reduced, 
along with the bilateral trade deficits with the countries where the gas is intended 
to be sold 

V. Inefficiencies from Restricting Export 

To the extent that a restriction on export reduces the development of Alaska gas , 
there would be a net economic loss from the restriction. Even if it were still eco
nomical to produce the reserves, but the new delivery point were less economic 
due to higher shipping costs or the lower valuation of the supplies at this new 
delivery point, there would be a net economic loss from the restriction. Further, 
profits accruing to the developers of the resources would be reduced. This would 
reduce incentives to invest in exploration and development of the resource base, 
a loss to everyone. Efficiency generally would be reduced as producers would 
not adjust to actual market conditions; instead they would adjust to an artificially 
distorted environment. 
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VI. Energy Security Implications 

Production of Alaska reserves will increase the amount of secure energy supp li es 
available at market prices and. thus, displace less secure or more expensive e;i
ergy sources, including oil from the Persian Gulf. Because of the integrated na
ture of the world energy mar'Ket, US vulnerability to he effects of energy supply 
disruptions is associated more with worldwide dependence on insecure sources 
of supply than with the level of US energy imports. Allowing the export cou ld 
stimulate development of US energy sources and thereby reduce worldwide de
pendence on insecure sources. 

In fact, enforcing an export ban which led to lower US production could increase 
our net energy imports. This would be true, for example, if the gas would not be 
developed if there were an export ban in place, but would be developed if export 
were allowed. 

It is also worth noting that almost all Canadian gas reserves are closer to Lower-
48 mar'Kets than Alaska North Slope gas. Due to the resulting lower transport 
costs, those supplies would likely be more economic, and in a sense, more 
secure than Alaska supplies. 
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Conclusion 

This analysis has examined the issues relating the allowance of the export of 
Alaska natural gas and the economic well-being of energy consumers and the 
US as a whole. It concludes that allowing the export will benefit the US, and that 
such export would meet ANGTA Section 12 requirements. 

This conclusion was reached by an examination of {'he international nature of the 
energy market and the fung ibility of gas supplies; of the economic gains to ener
gy consumers and the nation from free trade ; of other economic benefits from al
lowing the gas export; of the inefficiencies from restricting the export of Alaska 
natural gas; of data on Alaskan and North American natural gas reserves and 
resources; and of the energy security implications of allowing the export of 
Alaska natural gas. 

7 ? . 
policymakers should be vi · ant in ensuring that price controls remain non
g and that the cost to economy of price controls does not exceed the 

value to energy consumer and r better still that they be eliminated. In the cur
rent environment and foreseeable future, natural gas price controls will remain 
nonbinding and there will be gains to be made from free trade. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 17, 1987 

JAY B. STEPHENS 

ROBERT M. KR~\(._ 

Presidential Finding Regarding 
Alaskan North Slope Gas Exports 

I have rev iewed the memorandum provided by the Department of 
Energy in response to the questions we raised regarding DOE's 
proposal to have the President issue a finding under Section 12 
of the Alaskan Natural Gas Transportation Act (ANGTA). As you 

File 

know, Section 12 requires that before appreciable quantities of ~-
natural gas may be exported to any nation other than Canada or 
Mexico, the President must find that "such exports will not 
diminish the total quantity or quality nor increase the total 
price of energy available to the United States." We asked DOE 
(1) why the President should not delegate to the Secretary of 
Energy the authority to issue this finding, (2) whether such a 
finding can be generic or project specific and (3) assuming the 
finding can be generic, whether it can be issued without reference 
to quantity of exports or the time period over which the exports 
will be made. 

DOE notes that ANGTA is basically silent on the delegation issue, 
but argues that, for policy reasons, the President should make 
the finding himself. DOE asserts that Presidential leadership is 
appropriate in a matter involving such sensitive issues as energy 
security, foreign policy and national security. Further, it 
argues that a delegation would complicate and delay the finding, 
by subjecting it to the requirements of the DOE Act, the 
Administrative Procedure Act and the National Environmental 
Policy Act. In addition, DOE argues that a delegation would open 
the decision-making process to politicization and subject the 
Secretary's determination to pressure for Presidential review. 
Finally, DOE believes that the finding presents the President 
with an opportunity to reaffirm the free market principles in 
which the President so strongly believes. 

In stating the rationa le for a ge neric finding, DOE argues that 
such an approach would foster competitive development of the 
Alaskan reserves, thereby allowing the marketplace, rather than 
the government, to select the best strategy and solution. DOE 
notes that federal agencies would, under other statutory and 
regulatory requirements, be available to review specific 
proposals. DOE also offers the assurance that a generic finding 
would not be irrevocable -- that the President (and presumably 
subsequent Presidents) could rescind the finding at any time 
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should he (or she) determines that economic conditions had 
changed so that exports of Alaska natural gas would have 
detrimental effects on American consumers. Conversely, DOE 
points out, a project-specific finding could give rise to an 
argument by the project sponsor that it has an exclusive 
government license. Finally, DOE suggests that the criteria set 
out in the statute are more meaningful under a macro-economic 
analysis rather than applied to the merits of a particular export 
project. In this sense, DOE seems to argue that the requirement 
that the quantity of energy "available to the United States" not 
be diminished would be satisfied by the injection of any 
additional quantity of energy into the world energy market. 

These same arguments lead DOE to conclude that the Section 12 
finding need not be specific as to volume or time. Additionally, 
DOE suggests that volume or time limitations might prevent some 
proposals from ever being made, thereby discouraging beneficial 
competition. 

Conclusion 

I can accept DOE's arguments against delegation of the finding to 
the Secretary. I am also somewhat reassured by DOE's assertions 
that a finding would not be irrevocable and that specific 
proposals would be reviewed by other federal agencies. I have 
come to realize, however, that my basic problem with this finding 
is inherent in the statute. Within that framework, whether 
exports of Alaskan gas would be beneficial or detrimental to the 
United States is answerable in one of two ways. As DOE sees it, 
any injection of Alaskan natural gas into the world energy market 
benefits U.S. consumers by increasing the total supply of energy 
and decreasing thereby its relative cost. Alternatively, one 
could argue that any exports of U.S. energy reserves necessarily 
diminishes the total quantity of energy available to U.S. consumers 
by sharing it with consumers outside the U.S. The problem with 
the statute, then, is that the only decision it allows is that of 
choosing between these competing interpretations -- once that 
choice is made a finding is either compelled or precluded. That 
is, either all exports are beneficial or all exports are 
detrimental. Viewed in terms of the short-run world market, a 
"finding" is the only course. Seen in terms of the long-run 
national interest, no "finding" would ever be possible. 

DOE adopts the global approach as being more consistent with the 
statute as a whole and with the President's free market policies. 
Given the alternative, I believe the President would agree. 

I do not know what purpose would be served by pressing DOE on 
this further (DOE requests a meeting this week if we have any 
continuing concerns). As I mentioned earlier, we might want to 
send Justice an informational copy of DOE's memorandum for its 
use in DPC consideration of this issue. Apart from that, I am 
not sure what else we can do. Let me know what you think, so 
that I can get back to DOE as soon as possible. 
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President 
Old Executive Office Bldg. 
Room 106 
Washington, D.C. 20500 

Dear Bob: 

December 8, 1987 

The attached memorandum addresses the three questions you 
asked on the Presidential export finding for Alaska North Slope 
natural gas. Secretary Herrington expects Scott Campbell and I 
to resolve any further questions your office might have on an 
expedited basis. Accordingly, we would like to meet with you at 
your earliest convenience. Can we meet one day this week, or in 
any case no later than the following week? 

James K. White 
Assistant General Counsel for 
Natural Gas and Mineral Leasing 



PRESIDENTIAL EXPORT FINDING FOR 
ALASKA NATURAL GAS UNDER SECTION 12 OF ANGTA 

Introduction 

This memorandum addresses three questions concerning a 
Presidential export finding for Alaska natural gas under section 
12 of the Alaska Natural Gas Transportation Act (ANGTA). They 
are: 

1) Should the President make the finding? 
2) What is the rationale for a generic finding? 
3) Can the finding be open-ended as to volume, time? 

Section 12 (attachment A) is brief and straightforward. The 
legislative history of section 12 is sparse and uninformative. 
There was no conference report, the House and Senate reports 
(attachment B) are unhelpful on your questions, and there is no 
relevant floor debate. There is no indication Congress intended 
to bind the President to a particular procedure beyond that set 
forth in the broad language of section 12 to "make and publish" a 
finding. 

With respect to ANGTA as a whole, however, the statute and 
legislative history make clear Congress viewed the huge Alaska 
natural gas reserves (over 25 trillion cubic feet) as an impor
tant energy resource whose efficient development is vital to the 
national interest. Congress enacted ANGTA to expedite develop
ment of Alaska natural gas and to prevent development from 
becoming bogged down in business-as-usual, bureaucratic proceed
ings, such as the massive Alaska gas pipeline case inching along 
at the Federal Power Commission when ANGTA was passed. 

Should the President make the finding? 

Section 12 of ANGTA provides for "the President to make and 
publish an express finding." It neither explicitly authorizes or 
prevents the delegation of this responsibility. Accordingly, as 
a matter of law, the President may choose to retain the authority 
or delegate it. For policy reasons, the President should make 
the finding. 

While the absence of explicit delegation authority does not 
preclude delegation, the overall structure of ANGTA indicates 
Congress gave careful consideration to the specific responsi
bilities of the President and Federal agencies and reserved for 
the President major energy policy decisions concerning Alaska 
natural gas. For example, sections 5, 6, and 7 of ANGTA 



establish a detailed system under which Federal agencies analyze 
specific transportation systems and environmental issues, but the 
President makes the overall decision on these matters. On its 
face, section 12 creates a similar division of labor between the 
President and Federal agencies since it makes the President 
responsible for the policy decision of whether exports of Alaska 
natural gas will harm American consumers, while explicitly 
preserving the responsibilities of Federal agencies to review 

1 individual export projects under section 3 of the Natural Gas Act 
(NGA) and section 103 of the Energy Policy Conservation Act 
(EPCA). 

There is ample precedent for reserving major energy policy 
decisions to the President. For example, in Executive Order No. 
12235, the President did not delegate his authority to declare a 
natural gas supply emergency under section 301 of the Natural Gas 
Policy Act. 45 F.R. 58803 (September 5, 1980) Likewise, the 
President did not delegate his authority to decontrol crude oil 
under the Emergency Petroleum Allocation Act. Rather, as one of 
his first acts in office, President Reagan issued Executive Order 
No. 12287 to decontrol crude oil. 46 F.R. 9909 (January 30, 
1981) A section 12 finding can represent a similar major energy 
initiative requiring Presidential leadership, since there will be 
important consequences for American energy consumers and also 
sensitive issues of economics, energy security, foreign policy, 
and national security. 

A delegation to the Secretary of Energy of the responsi
bility for the section 12 finding would complicate any decision 
on exports of Alaska natural gas. The Secretary, _unlike the ' 
Presldent~ would be subject to the rigorous, time-corisuming 

--procedural requirements of the DOE Act (section 501), the Admin
istrative Procedures Act, and the National Environmental Policy 
Act. Delegation also would increase the analytical support 
necessary for a section 12 finding. Moreover, a finding by the 
Secretary would be vulnerable to politicization by private 
interests, Congress, and foreign governments during the lengthy 
notice-and-hearing process, a problem a Presidential finding 
would avoid. Furthermore, a finding by the Secretary would not 
remove the President from the section 12 process, since most 
likely there would be intense pressure for a Presidential review 
of any finding by the Secretary. 

A section 12 finding by the President would reaffirm the 
President's policy to promote the efficient development of Alaska 
natural gas through the operation of competitive market forces 
unfettered by government interference. The President already has 
taken actions in furtherance of this policy. In 1981, the 
President submitted the waiver package for the Alaska Natural Gas 
Transportation System (ANGTS) in order to remove government 
impediments to construction of ANGTS by private parties. In 
November 1983, the President and Japanese Prime Minister Nakasone 
issued a Joint Policy Statement (attachment C) initiating a joint 
U.S.-Japan study on the feasibility of Alaska gas exports to 
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Japan. Delegation of responsibility for the section 12 finding 
would be perceived by the Japanese and others as a diminution of 
the President's interest in the efficient development of Alaska 
natural gas. Exercise of that responsibility by the President 
would be perceived as an appropriate, visible expression of the 
President's own initiative. 

What is the rationale for a generic finding? 

A section 12 finding would be consistent with the Presi
dent's policy of letting the marketplace decide how best to 
develop our energy resources. Currently the absence of a section 
12 finding prevents realistic consideration by the market of any 
Alaska natural gas project other than the dormant ANGTS. Since 
competition is the best guarantee this resource will be developed 
efficiently, a section 12 finding should be issued if the export 
of Alaska natural gas is consistent with the criteria set forth 
in section 12. A generic section 12 finding would remove the 
regulatory impediment to Alaska natural gas exports in a manner 
that allowed any private commercial party to develop the 
resource, set up a competition for this purpose, and thus ended 
the current situation where there is no incentive to develop 
already discovered reserves or to find additional reserves. On 
the other hand, case-by-case findings would focus on project 
details and become a Government selection process among various 
proposals, the antithesis of competition. 

On its face, section 12 speaks of a single Presidential 
finding prior to export of Alaska natural gas. A single generic 
finding is consistent with section 12's explicit retention of 
Federal agency NGA and EPCA case-by-case review of specific 
proposals to export Alaska natural gas. A generic section 12 
finding would focus on the broad criteria of section 12 and make 
clear the nation's energy policy concerning exports of Alaska 
natural gas in light of those criteria. On the other hand, 
case-by-case section 12 Presidential findings would be largely 
duplicative of the case-by-case agency determinations. 

A section 12 finding requires consideration of price, 
supply, and quality of energy sources. Given the interrelated 
and fungible nature of the world energy market, the finding is 
better made on a macro-basis in a generic finding than on a 
micro-basis in case-by-case findings. A generic finding can 
focus on the effects of exports of Alaska natural gas on American 
consumers, rather than on the merits of a particular export 
project. Case-by-case findings would focus on the feasibility of 
a particular project and could become entangled in issues unique 
to a particular project (for example, a case-by-case finding on 
TAGS could be sidetracked on the controversy surrounding exports 
of Alaska oil to Japan). 

A case-by-case finding on a particular project inevitably 
would be perceived as Presidential support for that project. The 
perception that the President is endorsing a specific project 
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would effectively preclude the development of more competitive 
alternative projects. Such a perception runs counter to the 
President's policy to eliminate, as a general proposition, 
governmental interference with marketplace decisions. In addi
tion, a case-by-case finding would be more susceptible to an 
interpretation that the United States is "backing away" from its 
"commitment" to ANGTS, and thus incur opposition from the 
Canadian Government that would not result f rom a generic finding. 

A generic finding would not be irrevocable. Section 12 does 
not preclude the President from rescinding the finding at any 
time he determined conditions had changed so that exports of 
Alaska natural gas would have detrimental effects on American 
consumers. In fact, it can be argued a generic finding is more 
finite than a case-by-case finding since the sponsors of a 
particular project can be expected to characterize a finding as 
an exclusive Government license, even if they delay their project 
for years (just as the ANGTS sponsors have done). On the other 
hand, a generic finding would not give rise to a "reliance" 
argument, since it would be clearly tied to the criteria of 
section 12 and not to the feasibility of a particular project. 

Can the finding be open-ended as to volume, time? 

On its face, section 12 does not require the finding to be 
project specific, with determinations based on a specific volume 
and time period. In fact, specificity would be inconsistent with 
the broad market criteria set forth in section 12. These cri
teria recognize energy policy must be based on a broad assessment 
of current and projected future energy markets. While a narrow 
finding based on the volume and time period of a specific project 
might possess the illusion of precision, such a finding neces
sarily would miss the objective of assessing the effects of 
export of Alaska natural gas on American consumers in the context 
of a comprehensive energy policy. 

A project-specific finding would require determinations 
based on the specific details of the current TAGS proposal. In 
effect, the President would have to review the feasibility of a 
specific private sector project -- an action not explicitly 
required by section 12 and one that is inconsistent with the 
President's market philosophy. 

A project-specific finding for TAGS would have a chilling 
effect on competing projects to develop Alaska natural gas. In 
fact, the TAGS sponsors and others might perceive a proj
ect-specific finding as a "commitment" to TAGS of a certain 
volume of Alaska natural gas for a certain time period. A 
project-specific finding for TAGS would become a governmentally 
imposed impediment to competition since any other . export project 
would be barred until it obtained a similar case-by-case finding. 
Furthermore, even the TAGS project might be forced to seek 
another finding if it was revised in response to market forces. 
In effect, the Federal government, and not the commercial market 
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place, would become the arbiter of which projects should go 
forward and in what form. 

A project-specific finding could choke off competition in 
other ways. For example, a finding limited as to export volumes 
and duration would make the multi-billion dollar financing 
necessary for any Alaska natural gas project impossible to 
obtain. Investors would demand that any such project have the 
flexibility to respond to changing market conditions without 
first obtaining Government approval. 

An argument in support of a project-specific finding might 
be extracted from the House and Senate Committee Reports on 
ANGTA. While these reports discuss section 12 only briefly, and 
contain no description of how the finding must be made, each 
report contains a general reference to "exchange arrangement" or 
"agreement". However, there is no indication what is meant by 
such arrangements or how they relate to a section 12 finding. It 
is unlikely any large-scale export project will contain a volume
for-volume exchange provision as part of the export contract. In 
fact, the most plausible interpretation of "arrangement" is that 
it refers to the interrelated nature of the world energy market 
and thus should be considered as part of a generic finding. In 
any event, this language does not appear in the statute. 

The use of the phrase "energy available to the United 
States" does not necessitate a finding based on a specific export 
volume during a particular time period. This phrase is part of 
the description of the section 12 criteria. The plain meaning of 
the phrase is that the section 12 finding should focus broadly on 
the world energy market and not be restricted only to natural gas 
or domestic energy sources. Since this phrase recognizes the 
interrelated and fungible nature of the world energy market, it 
is more compatible with a generic finding than one that purports 
to determine the precise effects of Alaska natural gas exports. 
A finding based on precise volumes and time periods assumes 
regulators can predict the exact effects of their action. This 
belief in "regulatory fine-tuning" is the antithesis of the 
President's market-oriented philosophy and should not be unneces
sarily read into section 12. 

Conclusion 

Section 12 requires no specific procedure or form. Rather, 
Congress granted the President broad discretion to make the 
section 12 finding in the manner the President believes best 
serves the interests of American consumers. There are compelling 
policy reasons for the President to make the finding and for the 
finding to be generic and unlimited as to volume and duration. 
Most importantly for American consumers, a generic Presidential 
finding is the best way to guarantee the efficient development of 
Alaska natural gas through competitive market forces, and thus 
end the current situation where this vital gas supply stays in 
the ground and benefits no one. 
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ICXPORT LIKITATIONS 

SBC. 12. Any exports of Alaska natural gas shall be subject to the 
requirements of the Natural Gas Act and aection 103 of the Energy . 
Policy and C.onservation Act, except that in addition to the require
ments of such Acts, before any Alaska natural gas in excess of 
1,000 Mcf per day may be exported to any nation other than 
Canada or Mexico, the President must make and publish an ex
p~ finding that such exports will not diminish the total quantity 
or quality nor increase the total price of energy available to the 
United States. 
(15 u.s.c. 719j] 
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i11 ll w 1·,·1·1tl ad, ·,p1 :ll.- 1':t)':t•·il _\· i,.; 1101 uvuiLil,li•. lo 1q ,p11r1io11 slaip-
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Alaskn 11al11ral ga:-. lra11s portatio11sysh•1111Jc.•~011u·s li1111I i11111 ·rorci1rnt·t• 
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NATURAL GAS TRANSPORTATION ACI' 
P.L. N-586 

ALASKA NATURAL GAS TRANSPORTATION 
ACT OF 1976 

P.L. 14-$86, tee page 90 Stat. '903 

Senate Report (Commerce and Interior and Inaular Affain Com
mittees) No. 94-1020, June 30, 1976 [To accompany S. 3521] 

Bouse Report (Interstate and Foreirn Commer~ Committ~) 
No. 94-1658, Sept. 22, 1976 [To accompany S." i521] 

Cone. Record Vol. 122 (1976) 

DATES OF CONSIDERATION AND PASSAGE 

Sen.ate Jab 1, October 1, 1976 

Bouae September 30, 1976 

The Bouse Report is aet oat. 

HOUSE REPORT NO. 94-1658 

(page I] 

The Committee on Interstate and Foreign Commerce to whom was 
referred the bill ( S. 3521) to expedite a d€.'cision on the delivery of 
Alaska natural gas to United States market s, and for other purposes, 
having considered the s:ime, report fa,·orably thereon with amend
ments and ~ommencl ~hat the bill as amended do plLSS. 

• • • • • • • • • • 
(page 17] 

PatPOSE .• U.,'"D BRIEF SVKllAIIT 

The purpose of this legislation is to prol"ide a process for arriving 
at a sound decision "-ith respect to the selection of a tran£P()rtlltion 
system for the dclh·ery of Alaska n&tura1 gas to United Statf'S mar
kets and, should any such system be a.pproved, to e%pedite its con
stn1ction and initial Opt'r&tion. 

The C.ommittee substitute to the bi]] S . 8521 would alter pl'ON'dures 
under existing la~ for the selection of a transportntion system for the 
delinry of Alaska natural gas in order to expedite both the designa
tion and the construction of such a system. A f-step proocss is 
eont<'mplated. 

In the first stage, the Federal Power Commission i1 directed to 
IRll~nd current proceedin1?5 pursuant to 'lrhich contat.ing applic.ants 
11ee1c the issua.nce of a certificate of publi~ com·enie.nce and neoeasity 
fl'.'(>m t.he Commission authorizing the ronstruction of a transportation 
l)'Btem for such ,cas. The Commission ia directed to rniew tht. eon
tf'Sting systems proposed by •P,plicllllt.c;, t~ther with other aJtrma
th·es, ancl to report to the President b}' Ma:v 1, 1077. The Commimon·s 
l"f'port is to analyze various eoonmrnc and en-vironmental considera
tions as well as other factors which the Committff believes to be rele
nnt to ~e eelection of a.n appropriate system. ThP. Commiaaion may 
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LEGISLATIVE HISTORY I 
P.L. M-586 • 

it is adequately BUpported by the record of any ,Pl"OCffd.ings as may 
ha\"e occurred before the agency. ... 

Subsection ( c) vests exclusive jurisdiction O'\"er daim~ brought 
under sub9Pct.ion (b) in the U.S. Court of AppPals for the District of 
Columbia. The court is directed to give precedenC't' to thPse claims m·<'r 
all other pending matters on the docket, and to adjudicate such claims 
within 90 days from the date the action is brought, unless the court de
termines a longer period is necessarv to satisfy con!;titutional require
ments. The court shall not have iurisdiction to grant injuncth·e relirf 
except in connection with a final judgment entered in the e&!;e. Sole 

.• [page 32] 

revjew of any interlocutory or final judgment on order of the rourt 
shall lie 1rith tl1e Supreme Court, and the appellant must file a petition 
for certiorari within 15 days after the decision of Court of Appeals. 
The approval of a system pursua.nt to section 8 shall be concluS1ve as 
to the legal and factuo.l sufficiency of any en't'ironmental impnct state
ment related to the system and the court shall hne no jurisdiction to 
consider questions respecting the sufficiency of such ctatements. 

Sec. 11. Supplemental Enforcement Atdlwri.ty 
Sc:-ction 11 gi\'es any Federal officer or agency the authority to is.sue 

a compliance order or bring a ch-il action afainst any person he deter
mines to be in violation of any provision o Inv,· administered by such 
officer or agency. Any such compliance order would state the nature of 
the violation with specificity, and set a time of compli,mce, not to 
exceed 30 days, in keepin,:: " ·ith the seriousness of the violation and any 
~ood fnith efforts to comply with the requirements. Continued non
romplinnre in \'iolation of a compliance order would permit the At
torney General, at the request of tl1e officer or agency, to commence 
civil nction for approprio.te relief, including a permanent or temporary 
injunction or a civil penalty not to exceed $25,000 per day for enrh day 
of continued violo.tion. These actions mny be brought in the District 
C'-0urt of the U.S. for the district in " ·hich the defendant resides or is 
doin~ business. 

e~: ~t~ -~ihfrl:!..'?u!,to~ 
Section 12 pl'ondes t int any exportation of Alaskan natural ~as, 

as defined by Section 4(1), be subject to the ~uirements of the ~at
ni-al Gns Act and section 103 of the Energy Policv and Conserl'ntion 
A.ct. In addition, such expo11s may not uceed f,000 MCF per day 
unltss it is done under an exchange agreement whercb,· the exports 
wo11ld not diminish the totnl quality or <1uantit_y. nor incrense the total 
price of energy a,·o.ilnble within tht> United States. 
Ste. 13. E'Jflal Acrea, to Faeilitie, 

Sertion 13 provi<lrs that no }>E'rson Fittking to trnnsport gas in the 
appron•<l system " ·ould be pTP,·ented from doin,:: Eo or discriminntcd 
a_gninst in the tenni- nnd <'Onditions of sen·ice, on the ho.sis of owner
ship or ln<'k thereof. This section would "·ork to assul'e thnt any tariffs 
npplic-d to the trnnspo11ntion of ~as thl'ough the f:)·stem "·ould be 
l'(}Ua 1 for o"·ners nnd non-owners alike. ·: 
Sec. 1.$ . • 4 ntitru,t La,~, 

&ction 14 states th11t nothin~ in the Act is intrndt'd to O}X'rnte as 
an 11mendment to nn)" prm·isions of the anti-trust laws. 
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JOINT POLICY STATEMENT ON JAPAN-u.s. ENERGY COOP!RATtON 
~~ . 

. • • ,, .. -:1 . 
Prlae Ninl•ter Nakaaone and Preaident Reagan •hare the viev 
that further progr••• be aade ln energy \rade and cooperation 
ln oil, natural 9aa and coal between Japan and th• United 
Stat•• a• outlined ln the following Joint Policy State~ent · 
recommended by the Japan-United Stat•• Inergy Working Group: 

Taking account of the energy proapecta for th• entire Pacific 
basin, the two countrlea agree that the aound expansion of 
u.s.-Japan energy trade will contribute to the further 
develop1Dent of the cloae econo11ic and energy aecuri.ty 
.relationship vblch exiata between tbe two countri~•• 

• - • 4 • I , ; ~'- . : 

'l'bey vllLcontinae to diacuaa and find vaya of dav•lopin9 .thi• . 
trade fo~ ·tbe 11utual benefit of both countrle•, not.int the 
iaportance of long-tera cooperation, tbe central role of the 
private aector, and the need for a balance between economic 
coat and energy aecurity. 

Both countries conaider Alaaka to be a particularly promiaing 
area for joint development of energy reaourcea. Both 
government• will encourage private sector diacuaaiona regarding 
the poaaibilitiea for auch development. 

With regard to trade in oil, gaa and coal, we have agreed on 
the following next ateps: 

A. The o.s. and Japan recognize that if legialative 
barriers can be removed, the o.s. has the potential to ahip 
aubatantial quantities of crude oil to Japan, thereby 
increasing economic incentives for o.s. oil production and 
helping to diversify Japan'• energy sources. The o.s. will° 
continue to keep under review the removal of restrictions on 
export• of domestic crude oil • 

.. 
a. The o.s. and Japan will encourage private industry in 

both countries to undertake now the pre-feasibility or 
feaaibility atudi•• n~ceaaary to determine the extent to which 
Alaakan natural gaa can be jointly developed by U.S. and 
Japaneae 1ntereata. 

c. 'l'be o.s. and Japan will encourage private induatry in 
botb countrie• to diacu•• the poaaibility of concluding 
long-term coal contract• and jointly developing min•• and 
tranaportation ayatem• to llake American coal ■ore competitive 
in the Japan••• aarket. 

/ 
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D. ltt.-Pl• regard, th• tvo countries velco11e the 
e1aaination~_~nder vay of th• technical and economic aapecta of 
aeveral ateu coal project• by private companie• concerned on 
both •id••• Aa economic recovery proceeds, Japan vill . 
encourage it• induatriea to conaider purchase of ■ore 
coapetitively priced o.s. ateaa coal to aeet future demand not 
already covered by e1iatin9 contracta. In addition, Japan vill 
invite tbe private aector concerned to explore th• poaalbllity 
of further increasing aubatitutlon of coal for oil ln 
electrical generation. 

1. Witb regard to metallurgical coal, both •idea noted 
that the depreaaed atat• of world ateel unufacturlnt bad 
reduced deaand for traded -~oa,l,.. Bovev,1 ,_ ~n viev of the fact 
that the 0.8. haa been a aafor ·aupplle~·~o·the Japaneae -aarket, 
both aid•• vlll endeavor to aalntaln tbe level of Japan••• 
iaporta of o.s. coal. Japan ~•pecta that l■porta of 
competitively priced U.S. metallurgical coal vill not continue 
to decline, and will encourage it• ateel lndu•try to increase 
o.s. coal iaporta when condition• in the indu•try perait. 

P. Aa a firat atep toward developing o.s.-Japan coal trade 
from a aid- to long-term prospective, a ■iaaion coapoaed of 
repreaentativea of major Japan••• coal uaera and other 
appropriate interest• will viait the U.S. to meet with aajor 
coal mining and transportation interests. The purpoae of thi• 
11iaaion vill be to explore the possibility of expanding coal 
trade between the U.S. and Japan, and the possibility of 
conducting a 11ajor study of the opportunities for reducing the 
delivered price in Japan of o.s. ~oal. 

November 11, 1983 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

DeceMber 23, 1987 

JAY B. STEPH~ 

ROBERT M. KF~"--

Presidential Finding Regarding Alaskan North 
Slope Gas Exports 

As we discussed, I have prepared a brief memorandum for your 
signature transmitting a copy of the DOE paper supporting a 
Presidential finding under Section 12 of the Alaskan Natural Gas 
Transportation Act to the Office of Legal Counsel at the Depart
ment of Justice. The memorandum advises that DOE's proposal is 
scheduled to come before a joint DPC/EPC meeting during the first 
week in January and suggests that OLC may wish to contact Jim 
White at DOE if it needs additional information in order to 
advise the Attorney General on this matter. 

I will also advise Jim White that DOE should prepare a brief 
memorandum providing analytical support for the President's 
decision to accompany the proposed findin9 it submits to the 
DPC/EPC. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR CHARLES J. COOPER 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 
DEPARTMENT OF JUSTICE 

FROM: JAY B. STEPHENS 
DEPUTY COUNSEL TO THE PRESIDENT 

SUBJECT: Presidential Finding Regarding Alaskan North 
Slope Gas Exports 

I am transmitting for your review a memorandum provided by the 
Department of Energy in response to questions raised by this 
office concerning DOE's proposal to have the President issue a 
finding under Section 12 of the Alaskan Natural Gas Transporta
tion Act. We understand that this proposal is expecterl to come 
before a joint DPC/EPC meeting during the first week in January 
and assume this memorandum would be helpful to you in advising 
the Attorney General on this matter. You may wish to contact 
James K. White, Assistant General Counsel for Natural Gas and 
Mineral Leasing at DOE, should you desire further information on 
this matter. 

Attachment 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 23, 1987 

JAY B. STEPH~ 

ROBERT M. KR~"--

Presidential Finding Regarding Alaskan North 
Slope Gas Exports 

As we discussed, I have prepared a brief memorandum for your 
signature transmitting a copy of the DOE paper supporting a 
Presidential finding under Section 12 of the Alaskan Natural Gas 
Transportation Act to the Office of Legal Counsel at the Depart
ment of Justice. The memorandum advises that DOE's proposal is 
scheduled to · come before a joint DPC/EPC meeting during the first 
week in January and suggests that OLC may wish to contact Jim 
White at DOE if it needs additional information in order to 
advise the Attorney General on this matter. 

I will also advise Jim White that DOE should prepare a brief 
memorandum providing analytical support for the President's 
decision to accompany the proposed findin9 it submits to the 
DPC/EPC. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR CHARLES J. COOPER 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 
DEPARTMENT OF JUSTICE 

FROM: JAY B. STEPHENS 
DEPUTY COUNSEL TO THE PRESIDENT 

SUBJECT: Presidential Finding Regarding Alaskan North 
Slope Gas Exports 

I am transmitting for your review a memorandum provided by the 
Department of Energy in response to questions raised by this 
office concerning DOE's proposal to have the President issue a 
finding under Section 12 of the Alaskan Natural Gas Transporta
tion Act. We understand that this proposal is expected to come 
before a joint DPC/EPC meeting during the first week in January 
and assume this memorandum would be helpful to you in advising 
the Attorney General on this matter. You may wish to contact 
James K. White, Assistant General Counsel for Natural Gas and 
Mineral Leasing at DOE, should you desire further information on 
this matter. 

Attachment 



PRESIDENTIAL EXPORT FINDING FOR 
ALASKA NATURAL GAS UNDER SECTION 12 OF ANGTA 

Introduction 

This memorandum addresses three questions concerning a 
Presidential export finding for Alaska natural gas under section 
12 of the Alaska Natural Gas Transportation Act (ANGTA). They 
are: 

1) Should the President make the finding? 
2) What is the rationale for a generic finding? 
3) Can the finding be open-ended as to volUJT1e, time? 

Section 12 (attachment A) is brief and straightforward. The 
legislative history of section 12 is sparse and uninformative. 
There was no conference report, the House and Senate reports 
(attachment B) are unhelpful on your questions, and there is no 
relevant floor debate. There is no indication Congress intended 
to bind the President to a particular procedure beyond that set 
forth in the broad language of section 12 to "make and publish" a 
finding. 

With respect to ANGTA as a whole, however, the statute and 
legislative history make clear Congress viewed the huge Alaska 
natural gas reserves (over 25 trillion cubic feet) as an impor
tant energy resource whose efficient development is vital to the 
national interest. Congress enacted ANGTA to expedite develop
ment of Alaska natural gas and to prevent development from 
becoming bogged down in business-as-usual, bureaucratic proceed
ings, such as the massive Alaska gas pipeline case inching along 
at the Federal Power Commission when ANGTA was passed. 

Should the President make the finding? 

Section 12 of ANGTA provides for "the President to make and 
publish an express finding." It neither explicitly authorizes or 
prevents the delegation of this responsibility. Accordingly, as 
a matter of law, the President may choose to retain the authority 
or delegate it. For policy reasons, the President should make 
the finding. 

While the absence of explicit delegation authority does not 
preclude delegation, the overall structure of ANGTA indicates 
Congress gave careful consideration to the specific responsi
bilities of the President and Federal agencies and reserved for 
the President major energy policy decisions concerning Alaska 
natural gas. For example, sections 5, 6, and 7 of ANGTA 



' . 

establish a detailed system under which Federal agencies analyze 
specific transportation systems and environmental issues, but the 
President makes the overall decision on these matters. On its 
face, section 12 creates a similar division of labor between the 
President and Federal agencies since it makes the President 
responsible for the policy decision of whether exports of Alaska 
natural gas will harm American consumers, while explicitly 
preserving the responsibilities of Federal agencies to review 
individual export projects under section 3 of the Natural Gas Act 
(NGA) and section 103 of the Energy Policy Conservation Act 
(EPCA). 

There is ample precedent for reserving major energy policy 
decisions to the President. For example, in Executive Order No. 
12235, the President did not delegate his authority to declare a 
natural gas supply emergency under section 301 of the Natural Gas 
Policy Act. 45 F.R. 58803 (September 5, 1980) Likewise, the 
President did not delegate his authority to decontrol crude oil 
under the Emergency Petroleum Allocation Act. Rather, as one of 
his first acts in office, President Reagan issued Executive Order 
No. 12287 to decontrol crude oil. 46 F.R. 9909 (January 30, 
1981) A section 12 finding can represent a similar major energy 
initiative requiring Presidential leadership, since there will be 
important consequences for American energy consumers and also 
sensitive issues of economics, energy security, foreign policy, 
and national security. 

A delegation to the Secretary of Energy of the responsi
bility for the section 12 finding would complicate any decision 
on exports of Alaska natural gas. The Secretary, ~nlike the 
Preslaent--; would be subject to the rigorous, time-consuming 

-proceaural requirements of the DOE Act {section 501), the Admin
istrative Procedures Act, and the National Environmental Policy 
Act. Delegation also would increase the analytical support 
necessary for a section 12 finding. Moreover, a finding by the 
Secretary would be vulnerable to politicization by private 
interests, Congress, and foreign governments during the lengthy 
notice-and-hearing process, a problem a Presidential finding 
would avoid. Furthermore, a finding by the Secretary would not 
remove the President from the section 12 process, since most 
likely there would be intense pressure for a Presidential review 
of any finding by the Secretary. 

A section 12 finding by the President would reaffirm the 
President's policy to promote the efficient development of Alaska 
natural gas through the operation of competitive market forces 
unfettered by government interference. The President already has 
taken actions in furtherance of this policy. In 1981, the 
President submitted the waiver package for the Alaska Natural Gas 
Transportation System (ANGTS) in order to remove government 
impediments to construction of ANGTS by private parties. In 
November 1983, the President and Japanese Prime Minister Nakasone 
issued a Joint Policy. Statement (attachment C) initiating a joint 
U.S.-Japan study on the feasibility of Alaska gas exports to 
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Japan. Delegation of responsibility for the section 12 finding 
would be perceived by the Japanese and others as a diminution of 
the President's interest in the efficient development of Alaska 
natural gas. Exercise of that responsibility by the President 
would be perceived as an appropriate, visible expression of the 
President's own initiative. 

What is the rationale for a generic finding? 

A section 12 finding would be consistent with the Presi
dent's policy of letting the marketplace decide how best to 
develop our energy resources. Currently the absence of a section 
12 finding prevents realistic consideration by the market of any 
Alaska natural gas project other than the dormant ANGTS. Since 
competition is the best guarantee this resource will be developed 
efficiently, a section 12 finding should be issued if the export 
of Alaska natural gas is consistent with the criteria set forth 
in section 12. A generic section 12 finding would remove the 
regulatory impediment to Alaska natural gas exports in a manner 
that allowed any private commercial party to develop the 
resource, set up a competition for this purpose, and thus ended 
the current situation where there is no incentive to develop 
already discovered reserves or to find additional reserves. On 
the other hand, case-by-case findings would focus on project 
details and become a Government selection process among various 
proposals, the antithesis of competition. 

On its face, section 12 speaks of a single Presidential 
finding prior to export of Alaska natural gas. A single generic 
finding is consistent with section 12's explicit retention of 
Federal agency NGA and EPCA case-by-case review of specific 
proposals to export Alaska natural gas. A generic section 12 
finding would focus on the broad criteria of section 12 and make 
clear the nation's energy policy concerning exports of Alaska 
natural gas in light of those criteria. On the other hand, 
case-by-case section 12 Presidential findings would be largely 
duplicative of the case-by-case agency determinations. 

A section 12 finding requires consideration of price, 
supply, and quality of energy sources. Given the interrelated 
and fungible nature of the world energy market, the finding is 
better made on a macro-basis in a generic finding than on a 
micro-basis in case-by-case findings. A generic finding can 
focus on the effects of exports of Alaska natural gas on American 
consumers, rather than on the merits of a particular export 
project. Case-by-case findings would focus on the feasibility of 
a particular project and could become entangled in issues unique 
to a particular project (for example, a case-by-case finding on 
TAGS could be sidetracked on the controversy surrounding exports 
of Alaska oil to Japan). 

A case-by-case finding on a particular project inevitably 
would be perceiv ed as Presidential support for that project. The 
perception that the President is endorsing a specific project 
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would effectively preclude the development of more competitive 
alternative projects. Such a perception runs counter to the 
President's policy to eliminate, as a general proposition, 
governmental interference with marketplace decisions. In addi
tion, a case-by-case finding would be more susceptible to an 
interpretation that the United States is "backing away" from its 
"comrnitment 11 to ANGTS, and thus incur opposition from the 
Canadian Government that would not result from a generic finding. 

A generic finding would not be irrevocable. Section 12 does 
not preclude the President from rescinding the finding at any 
time he determined conditions had changed so that exports of 
Alaska natural gas would have detrimental effects on American 
consumers. In fact, it can be argued a generic finding is more 
finite than a case-by-case finding since the sponsors of a 
particular project can be expected to characterize a finding as 
an exclusive Government license, even if they delay their project 
for years (just as the ANGTS sponsors have done). On the other 
hand, a generic finding would not give rise to a "reliance" 
argument, since it would be clearly tied to the criteria of 
section 12 and not to the feasibility of a particular project. 

Can the finding be open-ended as to volume, time? 

On its face, section 12 does not require the finding to be 
project specific, with determinations based on a specific volume 
and time period. In fact, specificity would be inconsistent with 
the broad market criteria set forth in section 12. These cri
teria recognize energy policy must be based on a broad assessment 
of current and projected future energy markets. While a narrow 
finding based on the volume and time period of a specific project 
might possess the illusion of precision, such a finding neces
sarily would miss the objective of assessing the effects of 
export of Alaska natural gas on American consumers in the context 
of a comprehensive energy policy. 

A project-specific finding would require determinations 
based on the specific details of the current TAGS proposal. In 
effect, the President would have to review the feasibility of a 
specific private sector project -- an action not explicitly 
required by section 12 and one that is inconsistent with the 
President's market philosophy. 

A project-specific finding for TAGS would have a chilling 
effect on c ompe ting proj e cts to d e v e lop Alaska natural gas. In 
fact, the TAGS sponsors and others might perceive a proj
ect-specific finding as a "commitment" to TAGS of a certain 
volume of Alaska natural gas for a certain time period. A 
project-specific finding for TAGS would become a governmentally 
imposed impediment to competition since any other export project 
would be barred until it obtained a similar case-by-case finding. 
Furthermore, even the TAGS project might be forced to seek 
another finding if it was revised in response to market forces. 
In effect, the Federal government, and not the commercial market 
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place, would become the arbiter of which projects should go 
forward and in what form. 

A project-specific finding could choke off competition in 
other ways. For example, a finding limited as to export volumes 
and duration would make the multi-billion dollar financing 
necessary for any Alaska natural gas project impossible to 
obtain. Investors would demand that any such project have the 
flexibility to respond to changing market conditions without 
first obtaining Government approval. 

An argument in support of a project-specific finding might 
be extracted from the House and Senate Committee Reports on 
ANGTA. While these reports discuss section 12 only briefly, and 
contain no description of how the finding must be made, each 
report contains a general reference to "exchange arrangement" or 
"agreement". However, there is no indication what is meant by 
such arrangements or how they relate to a section 12 finding. It 
is unlikely any large-scale export project will contain a volume
for-volume exchange provision as part of the export contract. In 
fact, the most plausible interpretation of "arrangement" is that 
it refers to the interrelated nature of the world energy market 
and thus should be considered as part of a generic finding. In 
any event, this language does not appear in the statute. 

The use of the phrase "energy available to the United 
States" does not necessitate a finding based on a specific export 
volume during a particular time period. This phrase is part of 
the description of the section 12 criteria. The plain meaning of 
the phrase is that the section 12 finding should focus broadly on 
the world energy market and not be restricted only to natural gas 
or domestic energy sources. Since this phrase recognizes the 
interrelated and fungible nature of the world energy market, it 
is more compatible with a generic finding than one that purports 
to determine the precise effects of Alaska natural gas exports. 
A finding based on precise volumes and time periods assumes 
regulators can predict the exact effects of their action. This 
belief in "regulatory fine-tuning" is the antithesis of the 
President's market-oriented philosophy and should not be unneces
sarily read into section 12. 

Conclusion 

Section 12 requires no specific procedure or form. Rather, 
Congress granted the President broad discretion to make the 
section 12 finding in the manner the President believes best 
serves the interests of American consumers. There are compelling 
policy reasons for the President to make the finding and for the 
finding to be generic and unlimited as to volume and duration. 
Most importantly for American consumers, a generic Presidential 
finding is the best way to guarantee the efficient development of 
Alaska natural gas through competitive market forces, and thus 
end the current situation where this vital gas supply stays in 
the ground and benefits no one. 

5 



DPORT LDCITATJONS 

SBC. 12. AJJ.y exports of Alaska natural gas shall be subject to the 
requirements of the Natural Gas Act and aection 103 of the Energy . 
Policy and C,onservation Act, except that in addition to the require
ments of such Acts, before any Alaska natural gas in excess of 
1,000 Mcf per day may be exported to any nation other than 
Canada or Mexico, the President must make and publish an ex
p~ finding that such exports will not diminish the tot.al quantity 
or quality nor increase the tot.al price of energy available to the 
United States. 
[15 u.s.c. 719j] 



Calendar No. 963 

!MTII C():'IO&al } 
2d sca,;c,,. SC'iATE { 

Rc,,Qn 
:-.o. H-1020 

THE AL.:\SK.A KATl"RAL GAS 

TR.-\XSPORT.ATIOX .-\CT OF 19i6 

.JOIXT REPORT 

OF Tllt 

SE~.-\ TE CO~DllTTEF.S OX CO~DlF.RCE 
.-\~D I~TERIOR .\~D rxsrL.-\R .AFF.-\IRS 

~ll:\'OHITY .\>D .\I>DIT10>..\L YIEW:--

s. 3f}21 
Tl) F.Xl'F.DITE .-\ J)E1·1:-1n:-- ()\" TIii-: 1,r1.1n:1:Y nr .\1 ,.\:-K .\ 

:\'ATl'R.\L 1;A~ TO t · :--1TJ-:D ST.\TE:-: )I.\RKl:."rS .\:\'V }'1)H 

OTHER l'l'RPOSE:-: 

:,,~100 

w_ 
' , 

U.S. COVER.S:,U:.ST PRI.STI.SC OFFICE 

WASHISCTON : 197' 

,, 

Lf 

· r i 

L, ·.' - . . - ._ ._ 



22 

u1 · 1110<li (\· 1111 ., · l't•rl ilicnfr . rig Iii o( -wu,r, 1wn11it, lt•:1~•, or ol lH"r 11111 l1or · 
11.111 io11 iRMu·tl Ly sud, oflin·r m· OJ!t•11,·y p111'ti11a11t to I his .\d .. 

1>t:1Th" I u - ,1l ·1111 ·u1. ICI :\ It. \\ 

~•di,111 JO of S. :l;1:!I 111i11i111iz1·s jmli,·ial n•vit•w of tlw i,-,,-, 11:1111·1· or 
,·1·11 ilirnfrs, •·ights-o(. \\ ay, J><'n11it,;, 1,·ns.•s, n11d ol IH'r nut l1oriza1 ions 
11C'C·t•,-..-.:11)' for lh<' ,·011st.n1rli1111 111111 i11ilial c:0111111,·n·inl 11111•1 ·:11 inn of 
1111' .\la,-kn 11al11ral ias tn111,.,p11rl:1tio11 "·"""·111 nppro,·,·d " ·" 1·11:1dll11'III 
.. r ll ,·oint t'\·SOl11tio11 of tlll' <'011;.:-n•,..,,. A cll'lait.•ll .ti~,·11 ,- -.11111 of 11 ... j11 -
tl11·i11 rc-d,·w prm·isiot11' •• ,p,•n•~ IIS p111·t or th(' l>t•lailt·cl J),•,-1'1'il'I 1011 
~•cl ion of this t't'port. 

81:CTIOX I 1-1u-:1u:ou:s 

S.-l·tio11 11 (n) stuh•s thnt i11 n1lclitio11 to n•111t•tli1•s 11,·ailal,li· 1111dcr 
,.ti,,,. 11pplirnhlt• prO\•iRionit of law, wl11•11r,·c1· 011 tllt' basis of 1111,r i11-
fon1u,tio11 an,il:,l,l,• to it th~ ('01111ui~io11 1 lh<'. Sl!1'1't~l11r.v, or ollw1· 
11p1u-opriatt- f,•cll•ntl onkers finrls 111111 111\V pt•rfi(}II is in \'iol111 iou of 
1111y pr0\·isio11 of this Ac-tor oth<'r 11pplicnhlt• law or 1111y nil,·i rq~11la · 
I ion, or onlt•r th,•1·<'1111,l,•r or II ro11,li1 ion of I Ill' •·••rl ilin1l1', ri; . .d11 -of-wn .r. 
1•·n11it. h•,tst•, or otlwr 1111thori:1.11lio11 n•c,11ir1•cl (or tlw 1·1111,-,ln1l'lio11_ of 
111itial c-om111l·n·iJ\l op,•rnlio11 of the- Alnskl\ 11at11rnl ~us f rn11sporlal 11111 
s _v:J,•111 11ppron-d hv r1111rtm,•11t of II joinl !'('SOiution of tlH' ('ongn•,..s. 
1h,• ..C.ouu11ission, Sc•,·n•1111·y, or ollwr 11pproprial<\ frdHal 00i1·•••· us 
llw ('AS.• tnl\}' IK', in thrir cfoit·n•tio11 11111.v c·itlll'r issu,• a11 onl,·r n·q111r
it1S? ,_,wli pc'tMn lo ('Ot11ply wilh :mrh provision or rNp1i1·1•11w11I, or n·· 
1111rst tl,r Attornr.\' O•·n••rnl to •·011111w1w,• n ci\'il 11c·lio11 for apprnpri:dt• 
n•lirf i11d11din:,:" 11 1•••n11:1111•nt or t1·111porary inj1111d io11 or 11 1·i,·il p1·11 -
:1II)' not to <'XC-••1•11 $2a.OOO pc-r •lny of nu~· viola1io11 fo1· wl1id1 1111' 
11r1tropri:1tl' f••tlrrnl oOit'<'I' is 1111tl1oi·i:,.1••• lo isSII(' II 1·11111plia11n· orclM·. 
'I h,· lh1it1•1I Sl:ilc•s l>islrirl ('0111'1 i11 whi.-11 1111' •l1·(,·11d:111I is l,..-.111,·d 
.. ,. •~sirl•-s or iit •lnill:,! h11 ,-i 111•i- is ;,!in·11 j111·is•lidio11 lo n•strni11 11 violn -
1 ion. 1·<'•111i n• co111pli11111·•• or i111p11Sl• 11 1wnn It y . 
. Sults.·rtion (h) of Sl'•·fion 11 n•1111irrs tl1at 1111_v ro111pli:11..-,· ord1•r 
1ss1_w1I i.hnll stat,• with rt'11so1111hl, · "IH•rifi•·il_r flw 11:1111n· of 1111· \'io
lal 1h11 111111 11 I i111,• for •·0111pl i:11w•• 11111 Io,. :1.,·1•,·cl :\0 tla \ -. . wh i.-11 I Ji,. ( '0111 -
111i,sio11, tllt' St'•Tt'f11r_r or otlwr approprial<' fr1lt•rni ofli,·••r, as 1111• •·n.-;1• 
111:i.v l.1•, •ll'l1•n11i11<'s is r<'aSOnal,lc• 111ki11;,! into 111·1·0111111111' s1·rio11 , 1ll's,- o( 
1111' ,·iol11tio11 ,uul nny ~oocl foill, dTorls to 1·011,ply with applical,I•• 
1·,,.111 i rf'IHf'II lll. 

Mt:,·nos · 1 :! - t '. :\l'lllff I.I ~I IT.\ThlS,.. 

.\ II_\' 1•xp111'1s of A l11sk11 11:1111m I g11s sh11 II IN• ~11lij1 •1·1 Io a 11 o( 11..- Ii 111i • 
1111 ious 1111 ◄ 1 npprontl n•1t11in•1111·11I, or I Ill' ~11111ml (;as .\1'1 a11d i11 11ol,li • 
1io11. 1101\,i1l,sl11111li111,! 1111.r ollll'r prorisio11 of la\\'. IH·(o11· 1111,· 11:1111r:d 
J!•"' from A 111,lrn in ,·x,·••,.;s of I.OOtl ~l, ·f ,.,.,. tla _\ 111:iy l11· , . .... ·11111 ·1,•d lo 
1111 \' 11:11 iou of lwr I 111111 <'H11111l1i or ~1,·x int, t lu! I 'rc•,-.id, ·111 111w,I 111:1 l;i• n 11tl 
1u1Hisl11111 t'Xj11''S.'4 lin,linl! thAI s111'11 ,•sports will 1101 tl1111i11isl1 I 111· Iola I 
1 11•u•11titr or ''""lit .,· nor i1U'n•1tH(• tlll' totnl prirr of t·111·rl!r nrnil11hl1· lo 
1lw lf11it1••l St11fl'M 111111 thnt 1mrl1 ••XJHU-ls nr<' in tl11· 11aliu11:1l i11t1·11•,.,1. 
Tl,is prm·isio11 iK tlt•Sit!111•1I to 11ss11n• 111111 if tlw t•~porl of :\la,-,ku 11111· 
11r11,l J!ftS is in the- 11ntioi111l intc-n•sl. it 11111y lie 1lo1w 0111.r 1111•lc-r 1111 t•:-.-

t 

~ 

.-11 :111~1· ur1 all;_!• ·111nll "l..-1.-I,.\· l :.s . 1·1111s1111wr,-, \\rnild 11111 l11· f11, ·1·ol wi, . 
i11n, ·a,-,1·s 111 1·111·1v.\' pnn·s 1101· 11 n·d111"tio11 i11 1111! lotnl '111a111ity or 
•111ali1y nl 1·1wrg_,·. 

:-11 "1111'\ I :1- 1.1,11 .\I. ,\1 '1 l~"iS TII l·'.\t ' ll .l'I n :,-. 

:-,;1-, ·1i1111 1:1 11·q111n·,-. Iliac tlwn· i, l1all l11· i1wl11d1·cl i11 tlw fc•n11 -. of 1111y 
n•11ilin1l1· iss1wd p11r~: 11:111l lo 1hi,-. .\.-1apro\'is1011111:il 1111111·1s1111 s1•1.•k
i11;~ 111 11 ·:111"1'"1'1 11:d11ral ;,!as 111 1111· .\laska 11:11111,d /!US lra11sl'orlali1111 
sys1t·111 11pp10\'('d I,_,· 1·11ad1111•11I of II joi11t rt·:,ol11tio11 or till' ( '011:,!l'l•~ ... 
111a _\ I"· pn·,••111t ·d fro111 d11i111,! so or ,li,,.·1·i111i11111,•,l nj.!uinst i11 tlw lt-n11s 
and ,·1111d11 i1o11,.; of s1•1·,·i, ·,· 011 I Ill' l,asis of hi~ •ll•~n·c of o,, 111·r,-liip 1,r 
la,·k 1l11•1'l'of of rlw .\la,l;a 11al11rnl ~as lrn11s11ort11li1>11 s_v:-.11•111. Tl1i:-. 
pr,,,. isiu11 11•1 p1i11 ·-. t 11:1 I I :11 i It's~ l1a II lw '''l'lll I Ins 1i ppt•rs ·.d10 11 n• 11w111·1 :
or 111111 "" 111•1 ·,.; of 11 ... :--_, ~·11-111 for 1111• sl1ip111t•11I o( similar 1p111111i1i,•,-. 
of 11al111·al ;.!:tS for ,-,i111il:11· ,l1,.,1:111, ·1·s. Tl1is is 111 as,-,11n• llial pi1,1•1i1ws 
or di - 11 il,11l11rs ,11111 an· :d,I,, lo p11n ·l1aS4' 11tldi1 imrnl c,11:1111 it i••s of 
. \ la ,. l,a 11:1111ral ;.!:t , :in· :11111· lo I rn11,..purl ,;11,·I, 11:1111ral ;,!a-. lo IIH'ir nw11 
:--y s l,·111 11po11 111111 -di-., ·1·i111i11:1l11r_\· l1·1·111s. 

111 ad,lili1111. s1•, ·fi1111 :!S{r)(:!)(B) of 1111' .\li1ll'rnl l.,·asi11~ .\1·1 o( 
l!l:111 (1'111,li, · l,:1\1 !1:: 1:,::1 i1111'""' '" n•1111i11 l'l''111in·11w11ls lo ln11,~por1 
11:1l11ral ;.:as p11,d1w,·d fro111 f,•.l1·rnl la11d .~ tltr1111;.!11 1111t11rnl ;.!:IS pip1.• · 
li1ws ,,..,,,-.s i11;,! f, ·dc ·1:1I la11,I,-: . Tlw,;,• n•1p1in•11w11h an• i1111111s1·d l'\'('11 

I ho11gli ,-,11.-I, 11:1111ral g:1, pip,•li111·s nn· op1•1 alt·il liy 11 111•rso11 s11hj1•,·t 
lo n•;,!1il :t111111 1111d1·1 rill' :'\al11r:1I c:as .\d or I,_\· 111'11l,lic 11tili1,r s11l1j1•1·I 
111 11·g1da1 i1111 1,, :1 s lal,· 01 · 1111111i, ·ipal n·;_!1d:1111ry 11;!1'111•\' h:l\·i11:: j11ri:- 
,I 1d i1111 I" 11 •~11 la I 1• 11 ... 1 al, .,.. a 11.I ,·ha q.!1•:,; for 1111' sa 11· of 11111111 :ii j.!IIS Io 
,·1111 -. 111111•1 ..; wil l1i11 1111' slat,· 11r 1111111i1·ip:ili1,r. Tlu•S4• l'l'tj11in·1111•11ls 
-- 111..-1(, tliaf ... • • i11 Iii,•..,,,.,,. of oil or/!"" pro,l11n•tl f1u111 f1•tl1•rnl 
l:111d-. 111· f10111 11 ... 1t·so11r,·1•,-: Oil Iii,, fr,h•r:il l1111d,; i11 1111• \'i1 ·i1111,· or 1111' 
11 i1 ... li1w . 1111' :--:1 •,·1·,·1:ir_,· 111:1 _\'. aClt•r II r11II l11·11ri11:,! 1,·i1l1 d11~- 1101i,·1• 
rlwn·11f 111 llw i1ol, ·11 ·c l,·,I pa1li1·, :ind a prop,·r li111li11:: o( fads. clt•l<'r · 
111i11,• 11.,. 1••·"1'""' io11:11,• :11111111111,. ,., IM· :w,·1·pl1•,I. ,·1111\·1•y,·d. I r:111sp11rt1•d 
11r 1.i1n ·l, :1· 1•d". Tlii-. 1,r11,·i,io11 :illo\\s 1111\' 1u·rso11 prrnl11,·i11!,! 1111111ml 
:,•a -. 1'111111 f, ·,lt-1al la11d -- 111 llw ,i, ·i11i1,·oftlll' .\la-.l,:111al11rnl ;!:1-ill'llll:-• 
p11il :ifi,111 , , , t, ·111 n·rldi,·,I l11•n·1111d1•;· 111 p1•lil i1111 1111' S1•,-r,•1ar~· of lilt' 
l111, •1i111 111111 111 :1_,·. al1, •1· a f11ll lll'ari1w. n•1p1in· ll11· n•rlifin1I<' lwl,\c•r. 
i11 llw ,·11 ·111 :1d, •,p1al,• ,·:1p:1, ·i1y is 1101 11r11ilal,I,•. lo 1q,p11r1io11 ship · 
11w11I · ,.f 11llw1 - lii111w1 -. i11 onl,·r lu :w,·11111111ndal1· 1111· prrnl11di1111 fro111 
lt'd, ·1.il la1,,I ,. Fu,· :i 111111,· ,·011q.ll'lc• dis,·11s.,io11 of tl1is pru,·i:,;io11. R('I' 

~1·11:111· H,·,,111·1 ~ .. . !1:: :!Hi. pa;!1's :\~ -:\~, . 

,-.1 t 'TIU\' I I \ '-Tl' l'l : I 'ST I .. \ \\"S 

Tli i-. s1·,·lio11 111 :1l,,•,,· l1 ·:1r ll1ul 1111· 1rra11I of a ,·.,rfifi ra l<', l'i;.!111 -of-wny, 
p, ·111111 . k:1 ·,1• . ,,r ,,llic-1 a111l111ri1.:di~11 p11r,-.11:111t to 1liis .\.-1 shall 11,,t 
i111p :111· 11r a11w11,I :111y ,,( 1111• :1111 ii r11sl laws. 

r,1 ·, "1'10:,; I ;,· t::\ 1·11: .\TH•N Ot' .\\ 11'110IIIT\' 

Tl1i s s,·t ·ti,111 1,11,ri,t, .,.. lliat ti"' pro\'isious or :-.1•rtio11 -l(n) . ft, fl. 1111d 

Hof 1111., ,\,-1 ,-,1,all 1•xp1n• 11po11 1111' 1l1111' th111. tli<' provi~ici11s for tlw 
A lasl,11 11at 11ra I J!"" I ra11sporfnt ion s_rslt•m l,i•l'Olllt·s li1111I i11 111·ronill11t·t• 



--------------------------=--===== = ----------------- ·- --

' -

-. . 

' 

-I • . 
. . . . ·, , .· ~ \ 

,. . .. , ·· -;.,;.,,.-~~ _., ,,--; .. ·.;_, . ..,,,,,.,,,•z~l'f-!f-~'~-it
· . .' -·~: · • . .. 1 ; . .,,.. . : . . _..., ' .• ~ ~ . ··•· .--· 

... ---~- ~,J~~~..;....-~. ,._.,, .. :;:J,., .,.·~-. ~ i7- ~~-=--'>~~i-cr 

NATURAL GAS TRANSPORTATION ACI' 
P.L. N-586 

ALASKA NATURAL GAS TRANSPORTATION 
ACT OF 1976 

P.L. 14--586, ltt page 10 Stat. 1103 

Senate Report (Commerce and Interior and Insular Affairs Com
mitttta) No. 94-1020, June 30, 1976 [To accompany S. S521,J 

Bouse Report (Interstate and Foreiin Commer~ Committee) 
No. 94-1658, Sept. 22, 19i6 [To accompany s.·~21] 

Cone. Record Vol. 122 (1976) 

DATES OF CONSIDERATION AND PASSAGE 

Senau July 1, October 1, 1976 

BoUH September SO, 1976 

The Bouae Report ls Ht out. 

BOUSE REPORT NO. 94-1658 

(paee J] 

The Committee on Interstate and Foreign Commerce to -.rhom was 
referred the bill ( S. 3521 ) to expedite a <lecision on the delivery of 
Alaska nnturnl gas to rnited States mnrket!-, and for other pnrpoees, 
having considered the s:ime, report favorably thereon with amend
ments and ~ommencl ~hat the bill as amended do pass. 

• • • • • • • • • • 
CPa1e 17) 

PC1U'06E .. u,"I> BJUU Snnu1tT 

The purpose of this legislation is to pro'"ide a process for arrh-ing 
at a sound decision "ith respect to the selection of a transportation 
system for the delivery of Alaska n1.tura.l gas to Unittd St&tf'S mar
ktts and, should any such system be a.pproved, to npedite its con
stn1ction and initial operation. 

The C.ornmittee substitute to the bi11 S. 8521 would alter proet"dures 
under existin~ law for the selection of a transportntion system for the 
delinry of Alaska natural gas in order to expedite both the design!\• 
tion and the construction of such a system. A 4-st.ep proocs:s is 
eont<'mplated. 

In the first st.Age, the Federal Power C.Ommi~ion i1 di~ to 
ms~nd current proceedinj?S pursuant to which contesting applicants 
,eek the issuance of a oertificate of public convenie.nce and necessity 
from the C,ommission anthoriz.ing the ronsfruction of a tnnsportation 
nstf'm for such ,:as. The C,ommissfon ia directed to review tht. con
tf'St ing systems proposed by apyliCADt.,;, togtther with other aJt,,ma
th·es, ancl to repc_>rt to the President b] May l, 1077. The C,ommillion's 
t'f'port is to analyu various econcm:nc and en"VironmentaJ considera
tions as well as other factors which the Committee belie'\'es to~ re1e
nnt to tlle .election of an appropriau system. Tht. C,ommi&lion may 
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LEGlSLA TIVE HISTORY j 
P.L. 94-586 • 

it is adequately sup~rted by the l'ffl)rd of any 4>rocHdings as may 
ha,·e occurred before the &P!CY· -

Subsection (c) ftSts exclusive jurisdiction O\"l!f daim~ brought 
under sub9Pction (b) in the U.S. C,ourt of Appuls for the District of 
CoJumbiL The court is directed to gin pl'l!C'ffltn<.'t to th,se claims m·cr 
~l other pending matten on the docket. and to adjudicate such claims 
within 90 days from the date the action is brought, unless the court de
termines a longer period is neoessar:v to satisfy com;titutional require
ments. The court shall not have iunsdiction to grant injuncti"e relirf 
ucept in connection with a final judgment entered in the ca!;e. Sole 

.• CPaae 32) 

review of any intul~tory or final judgment on order of the rourt 
&hall lie with the Supreme Court, and the appellant must file a petition 
for certiorari within la days after the decision of Court of Appeals. 
The appro\"&l of a system pursuant to section 8 shall be concluS1ve as 
to the legal and factunl sufficiency of any en\"ironmcntal impoct state
ment related to the system and the court shall han no jurisdiction to 
consider questions respecting the sufficiency of such ctatements. 

Sec. 11. Supplemental Enforcement Authority 
Scction 11 gh·es a.ny Federal officer or agency the authority to is.sue 

a compJiance order or bring a ciril action against any person he deter
mines to be in ¥iolation of any pro\'ision of la~- ad.ministered by such 
officer or agency. Any such compliance order ~ou]d state the natun of 
the violation with specificity, and set a time of compli1rnce, not to 
exceed 30 days, in keepin~ "ith the seriousness of the violation and anv 
1,.1'()()(1 fnith efl'orts to comply 'l'f'ith the requirements. C,ontinued non
romplianre in ,·iolation of a compliance order would permit the At
torney General, at the request of tJ1e officer or agency, to commence 
ch-il act ion for appropriate relief, including a permanent or temporary 
injun('tjon or a c1\"il penalty not to uceed $25,000 per day for eorh day 
of continued ,·iolation. These actions may be brought in the District 
C-0urt of the U.S. for the district in " ·hich the defendant resides or is 
doin~ busines 
Sec. JI, Ezporl Limilati.oM 

Section 12 proddes thnt any uportation of Alaskan natural ~as, 
as defined by Set'tion 4(1), be subject to the !"t(lUirements of the ~at
ural GAS Act and section 103 of the Energy Policy and C,onservntion 
A.ct. In addition, such upo11s may not uceed f,000 l!CF per day 
unlPss it is done nndPr an uchnnge agreement -.rhereb,· the exports 
would not diminish the totnl quality or quantity, nor incrense the total 
prit"e of energJ an1i]able 'l'f'ithin the United States. 
Ste. 13. E!l"al Acre11 fo Fadlitie, 

Sertion 13 pro,·iul'S that no }>f'rson ~king to trnnsport gas in the 
appron•<l system 1\'ould be pn-,·ented from doing so or diSt'riminotcd 
&!!llinst in the tennr- end ronditions of sen-ice, on tl1e bnsis of o~ner
J:ip or Jnrk thereof. TI1is ~c-tion would work to assul'e tl1nt any tariffs 
nppli<'d to the transportntion of gas thl'ough the f;)"stem ~-ou]d be 
equa 1 for o~·nt>rs rmd no:1-owners alike. ·: 
Sec. 1.$ .• 4.ntitru,t La,~, 

S<-ction H staff's th11t nothinl? in thf' Act is introot-d to o~rnte as 
an Amendment to nnJ prm·isions of the anti-trust Jaws. 
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JOINT ,OLICY STATEMENT ON JA.PAN-u.s. INERGY COOPERATiON 
~:~ . ....... ·:i . ,rl•• Nlniat•~ Naka1ont and Pre1ident ltagan ahare the view 

that further pro9re11 be aade in energy \radt and cooperation 
ln oll, natural 9a1 and coal betveen Japan and the United 
stat•••• outlined in the following Joint Policy State~ent · 
recouended by the Japan-United Stat11 Inergy Working Group: 

Taking account of the ener9y pro1pect1 for the entire Pacific 
baain, th• two countri•• agree that the aound expansion of 
u.s.-Japan energy trade vill contribute to the further 
development of the clo•• econoaic and ener9y aecuri.ty 
relationahip which e1i1t1 betveen the two countri~•• 

. -· .. , , ; . . : 
They vllLeontinae to di1eu1a ud find vaya of dtYtlopin9 .thia 
trade fo~ tbe autual benefit of botb countriea, noting tbe 
iaportance of long-ter• cooperation, the central role of th• 
private aector, and the need for a balance between economic 
coat and energy aecurity. 

Both countriea consider Alaaka to be a particularly promiaing 
area for joint development of energy re1ource1. Both 
government• vill encourage private aector di1~u11ion1 regarding 
the po11ibilitie1 for auch development. 

With regard to trade in oil, gaa and coal, we have agreed on 
the following next atepa: 

A. Th• o.s. and Japan recognize that if legialative 
barrier• can be removed, the U.S. baa the potential to ahip 
•ub1tantial quantitie• of crude oil to Japan, thereby 
increasing economic incentive• for U.S. oil production and 
helping to diversity Japan'• energy sources. The o.s. will 
continue to keep under review the removal of restrictions on 
exports of domestic crude oil • 

.. 
I. The o.s. and Japan vill encourage private industry in 

both countries to undertake now the pre-feasibility or 
feaaibility atudiea n~ce1aary to determine the extent to which 
Alaskan natural gaa can be jointly developed by U.S. and 
Japanese intere1t1. 

C. The U.S. and Japan vill encourage private induatry in 
both countri•• to diacuaa the poaaibility of concluding 
long-tera coal contracts and jointly developing ainea and 
tranaportation ayatems to make Allerican coal ■ore competitive 
in the Japan••• aarket. 
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D. 10 .. Ual• regard, the tvo countrl•• velcolle tbt 
e1aainatloair,.andtr way of th• technical and economic a1pect1 of 
1everal ateu coal pro,ecta by private compani•• concerned on 
botb 1idt1. la tconoaic recovery proceed,, Japan will . 
encourage it• indu1trle1 to con1ldtr purch••• of aort . 
coapttitively priced o.s. 1te1• coal to aeet future demand not 
already covered by e1l1tin9 contract,. In addition, Japan vill 
invite tbe private 1ector concerned to explore th• po11ibility 
of further incrta1in9 1ub1titutlon of coal for oil in 
electrical generation. 

1. With regard to metallurgical coal, both 1ide1 noted 
tbat tb• dtpr••••d 1t1t• of vorld 1teel aanufacturing bad 
reduced dt .. nd for traded -~oa.l,.. lov1VJtJ, in view of the fact 
that the 0.1. ha1 bttn a aafo·r ·•uppl1er·t'1itbe Japan11e.aarket, 
botb.1ide1 will endeavor to aaintain tbe level of Japan••• 
iaporta of o.s. coal. Japan e1pect1 that iaporta of 
competitively priced U.S. metallurgical coal vill not continue 
to decline, and vill encourage it• 1tttl indu1try to increa1t 
o.s. coal iaport1 vhen condition, in the indu1try pe~ait. 

r. Aa • flr1t 1tep toward dev1lopin9 o.s.-Japan coal trade 
from a aid- to long-ter• proapective, a ai11ion compo1ed of 
repre1ent1tive1 of major Japaneae coal u1era and other 
appropriate interest• will viait the u.s. to ~••t vith aajor 
coal mining and transportation intereata. The purpose of thi1 
mia1ion vill be to explore the possibility of expandin9 coal 
trade between the U.S. and Japan, and the poaaibility of 
conducting a ~ajor study of the opportunities for reducing the 
delivered price in Japan of o.s. coal. 

November 11, 1983 
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Department of Energy 
Washington, DC 20585 

January 6, 1988 

Robert Kruger 
Associate Counsel to 

the President 
Old Executive Office Bldg. 
Room 106 
Washington, D.C. 20500 

Dear Bob: 

As I mentioned to you on the phone yesterday, Gene 
McAllister asked us to send you a revision of our October 1987 
"Presidential Finding Concerning Alaska Natural Gas." Two 
versions are attached. The first (Tab A) revises the October 
finding to include changes suggested by Federal agencies. The 
second (Tab B) also includes appropriate language from my 
December 8, 1987, memo to you, as you requested (page 2, first 
two paragraphs). 

I want to thank you again for your cooperation on this 
matter, particularly during the holiday season when I know you 
had so many other important projects. 

Sincerely, 

• 

J, ms K. White 
s istant General Counsel 

for Natural Gas & Mineral 
Leasing 





PRESIDENTIAL FINDING CONCERNING ALASKA NATURAL GAS 

My Administration has been dedicated to encouraging free trade and to 
removing regulatory impediments that inhibit the development of our Nation's nat
ural resources. . Proven natural gas reserves in the Prudhoe Bay area of 
Alaska's North Slope represent approximately 15% of total U.S. gas reserves. In 
addition, undiscovered, recoverable supplies of natural gas from Alaska's North 
Slope may exceed 100 trillion cubic feet. There can be no doubt the develop
ment of Alaskan oil has played an important role in ensuring adequate energy 
supplies at reasonable prices for American consumers. I believe efficient devel
opment of Alaska natural gas will provide similar benefits. Leaving this resource 
undeveloped benefits no one. 

Efficient development of Alaska natural gas on the basis of market 
financing could encompass the export of some of this gas to other countries. Be
cause world energy markets are interrelated, our nation will benefit from an en
larged international gas supply. Production of Alaska reserves will increase the 
amount of secure energy sources available at market prices and, thus, displace 
less secure or more expensive energy sources, including oil from the Persian 
Gulf. 

Before Alaska natural gas can be exported to nations other than Canada 
or Mexico, Section 12 of the Alaska Natural Gas Transportation Act requires me 
to find exportation "will not diminish the total quantity or quality nor increase the 
total price of energy available to the United States." In order to make this finding, 
it has been necessary to assess the relationship of Alaska natural gas to the 
United States energy market. 

There exist adequate, secure, reasonably-priced supplies of natural gas 
to meet the demand of American consumers for the foreseeable future. This 
demand can be met by lower-48 production and already-approved Canadian im
ports. If necessary, this demand also can be met at lower delivered energy cost 
by coal, oil, imported LNG, natural gas from Mexico, and other energy sources. 

Given these facts, exports of Alaska natural gas would represent a judg
ment by the market that the energy demands of American consumers can be met 
adequately from other sources at comparable or lower prices. Exports of Alaska 
natural gas would not diminish the total quantity or quality of energy available to 
U.S. consumers because world energy resources would be increased and other 
more efficient supplies would thus be available. Finally, exports would not in
crease the price of energy available to consumers since increased availability of 
secure energy sources tends to stabilize or lower energy prices. 

Accordingly, I find that exports of Alaska natural gas in quantities in ex
cess of 1,000 Mcf per day will not diminish the total quantity or quality nor in
crease the total price of energy available to the United States. 



It is my belief that removal of this impediment to private sector develop
ment of Alaska's vast natural gas resources, using private sector resources with 
no government subsidy, will benefit our entire nation. 

I do not believe this finding should hinder completion of the Alaska Natu
ral Gas Transportation System. My Administration supports the timely, economic 
development of Alaskan natural resources. To this end my Administration has 
removed all regulatory barriers to the private sector's expeditious completion of 
this project. In particular, I want to reaffirm our support for the special regulatory 
treatment of the "prebuild" portion of ANGTS, including the minimum revenue 
stream guarantees. 
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PRESIDENTIAL FINDING CONCERNING ALASKA NATURAL GAS 

My Administration has been dedicated to encouraging free trade and to 
removing regulatory impediments that inhibit the development of our Nation's nat
ural resources. . Proven natural gas reserves in the Prudhoe Bay area of 
Alaska's North Slope represent approximately 15% of total U.S. gas reserves. In 
addition, undiscovered, rec9verable supplies of natural gas from Alaska's North 
Slope may exceed 100 trillion cubic feet. There can be no doubt the develop
ment of Alaskan oil has played an important role in ensuring adequate energy 
supplies at reasonable prices for American consumers. I believe efficient devel
opment of Alaska natural gas will provide similar benefits. Leaving this resource 
undeveloped benefits no one. 

Efficient development of Alaska natural gas on the basis of market 
financing could encompass the export of some of this gas to other countries. Be
cause world energy markets are interrelated, our nation will benefit from an en
larged international gas supply. Production of Alaska reserves will increase the 
amount of secure energy sources available at market prices and, thus, displace 
less secure or more expensive energy sources, including oil from the Persian 
Gulf. 

Before Alaska natural gas can be exported to nations other than Canada 
or Mexico, Section 12 of the Alaska Natural Gas Transportation Act requires me 
to find exportation "will not diminish the total quantity or quality nor increase the 
total price of energy available to the United States." In order to make this finding, 
it has been necessary to assess the relationship of Alaska natural gas to the 
United States energy market. 

There exist adequate, secure, reasonably-priced supplies of natural gas 
to meet the demand of American consumers for the foreseeable future. This 
demand can be met by lower-48 production and already-approved Canadian im
ports. If necessary, this demand also can be met at lower delivered energy cost 
by coal, oil, imported LNG, natural gas from Mexico, and other energy sources. 

Given these facts, exports of Alaska natural gas would represent a judg
ment by the market that the energy demands of American consumers can be met 
adequately from other sources at comparable or lower prices. Exports of Alaska 
natural gas would not diminish the total quantity or quality of energy available to 
U.S. consumers because world energy resources would be increased and other 
more efficient supplies would thus be available. Finally, exports would not in
crease the price of energy available to consumers since increased availability of 
secure energy sources tends to stabilize or lower energy prices. 

Accordingly, I find that exports of Alaska natural gas in quantities in ex
cess of 1,000 Mcf per day will not diminish the total quantity or quality nor in
crease the total price of energy available to the United States. 



This finding removes the Section 12 regulatory impediment to Alaskan 
natural gas exports in a manner that allows any private party to develop this 
resource and sets up competition for this purpose. It is my belief that removal of 
this impediment to private sector development of Alaska's vast natural gas 
resources, using private sector resources with no government subsidy, will 
benefit our entire nation. 

This finding represents a determination that the effects of exports of 
Alaska natural gas on American consumers would comply with the market criteria 
of Section 12 in the context of current and projected future energy markets and 
that such exports would be consistent with our comprehensive energy policy. It 
does not assess the merits or feasibility of a particular project, but rather lets the 
marketplace undertake a realistic consideration of various options concerning 
Alaska natural gas. The operation of market forces is the best guarantee that 
Alaska natural gas will be developed efficiently and that there is an incentive to 
find additional reserves. 

I do not believe this finding should hinder completion of the Alaska Natu
ral Gas Transportation System. My Administration supports the timely , economic 
development of Alaskan natural resources. To this end my Administration has 
removed all regulatory barriers to the private sector's expeditious completion of 
this project. . In particular, I want to reaffirm our support for the special regulatory 
treatment of the "prebuild" portion of ANGTS, including the minimum revenue 
stream guarantees. 





THE WHITE HOUSE 

WASHINGTON 

DEC 2 3 1987 

MEMORANDUM FOR CHARLES J. COOPER 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 
DEPARTMENT OF JUSTICE 

RMKruger 
Chron. 

FROM: JAY B. STEPHENS C J~l~t L SIGNED BY J.B.S. 
DEPUTY COUNSEL TO THE PRESIDENT 

SUBJECT: Presidential Finding Regarding Alaskan North 
Slope Gas Exports 

I am transmitting for your review a memorandum provided by the 
Department of Energy in response to questions raised by this 
office concerning DOE's proposal to have the President issue a 
finding under Section 12 of the Alaskan Natural Gas Transporta
tion Act. We understand that this proposal is expected to come 
before a joint DPC/EPC meeting during the first week in January 
and assume this memorandum would be helpful to you in advising 
the Attorney General on this matter. You may wish to contact 
James K. White, Assistant General Counsel for Natural Gas and 
Mineral Leasing at DOE, should you desire further information on 
this matter. 

Attachment 



PRESIDENTIAL EXPORT FINDING FOR 
ALASKA NATURAL GAS UNDER SECTION 12 OF ANGTA 

Introduction 

This memorandum addresses three questions concerning a 
Presidential export finding for Alaska natural gas under section 
12 of the Alaska Natural Gas Transportation Act (ANGTA). They 
are: 

1) Should the President make the finding? 
2) What is the rationale for a generic finding? 
3) Can the finding be open-ended as to volume, time? 

Section 12 (attachment A) is brief and straightforward. The 
legislative history of section 12 is sparse and uninformative. 
There was no conference report, the House and Senate reports 
(attachment B) are unhelpful on your questions, and there is no 
relevant floor debate. There is no indication Congress intended 
to bind the President to a particular procedure beyond that set 
forth in the broad language of section 12 to "make and publish" a 
finding. 

With respect to ANGTA as a whole, however, the statute and 
legislative history make clear Congress viewed the huge Alaska 
natural gas reserves (over 25 trillion cubic feet) as an impor
tant energy resource whose efficient development is vital to the 
national interest. Congress enacted ANGTA to expedite develop
ment of Alaska natural gas and to prevent development from 
becoming bogged down in business-as-usual, bureaucratic proceed
ings, such as the massive Alaska gas pipeline case inching along 
at the Federal Power Commission when ANGTA was passed. 

Should the President make the finding? 

Section 12 of ANGTA provides for "the President to make and 
publish an express finding." It neither explicitly authorizes or 
prevents the delegation of this responsibility. Accordingly, as 
a matter of law, the Preside nt may choose to retain the authority 
or delegate it. For policy reasons, the President should make 
the finding. 

While the absence of explicit delegation authority does not 
preclude delegation, the overall structure of ANGTA indicates 
Congress gave careful consideration to the specific responsi
bilities of the President and Federal agencies and reserved for 
the President major energy policy decisions conce rning Alaska 
natural gas. For example, sections 5, 6, and 7 of ANGTA 



establish a detailed system under which Federal agencies analyze 
specific transportation systems and environmental issues, but the 
President makes the overall decision on these matters. On its 
face, section 12 creates a similar division of labor between the 
President and Federal agencies since it makes the President 
responsible for the policy decision of whether exports of Alaska 
natural gas will harm American consumers, while explicitly 
preserving the responsibilities of Federal agencies to review 

1 individual export projects under section 3 of the Natural Gas Act 
(NGA) and section 103 of the Energy Policy Conservation Act 
(EPCA) . 

There is ample precedent for reserving major energy policy 
decisions to the President. For example, in Executive Order No. 
12235, the President did not delegate his authority to declare a 
natural gas supply emergency under section 301 of the Natural Gas 
Policy Act. 45 F.R. 58803 (September 5, 1980) Likewise, the 
President did not delegate his authority to decontrol crude oil 
under the Emergency Petroleum Allocation Act. Rather, as one of 
his first acts in office, President Reagan issued Executive Order 
No. 12287 to decontrol crude oil. 46 F.R. 9909 (January 30, 
1981) A section 12 finding can represent a similar major energy 
initiative requiring Presidential leadership, since there will be 
important consequences for American energy consumers and also 
sensitive issues of economics, energy security, foreign policy, 
and national security. 

A delegation to the Secretary of Energy of the responsi
bility for the section 12 finding would complicate any decision 
on exports of Alaska natural gas. The Secretary, ~nlike the · 

_ President-;- would be subject to the rigorous, time-consuming 
----procedu'ral requirements of the DOE Act (section 501), the Admin

istrative Procedures Act, and the National Environmental Policy 
Act. Delegation also would increase the analytical support 
necessary for a section 12 finding. Moreover, a finding by the 
Secretary would be vulnerable to politicization by private 
interests, Congress, and foreign governments during the lengthy 
notice-and-hearing process, a problem a Presidential finding 
would avoid. Furthermore, a finding by the Secretary would not 
remove the President from the section 12 process, since most 
likely there would be intense pressure for a Presidential review 
of any finding by the Secretary. 

A section 12 finding by the President would reaffirm the 
President's policy to promote the efficient development of Alaska 
natural gas through the operation of competitive market forces 
unfettered by government interference. The President already has 
taken actions in furtherance of this policy. In 1981, the 
President submitted the waiver package for the Alaska Natural Gas 
Transportation System (ANGTS) in order to remove government 
impediments to construction of ANGTS by private parties. In 
November 1983, the President and Japanese Prime Minister Nakasone 
issued a Joint Policy. Statement (attachment C) initiating a joint 
U.S.-Japan study on the feasibility of Alaska gas exports to 
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Japan. Delegation of responsibility for the section 12 finding 
would be perceived by the Japanese and others as a diminution of 
the President's interest in the efficient development of Alaska 
natural gas. Exercise of that responsibility by the President 
would be perceived as an appropriate, visible expression of the 
President's own initiative. 

What is the rationale for a generic finding? 

A section 12 finding would be consistent with the Presi
dent's policy of letting the marketplace decide how best to 
develop our energy resources. Currently the absence of a section 
12 finding prevents realistic consideration by the market of any 
Alaska natural gas project other than the dormant ANGTS. Since 
competition is the best guarantee this resource will be developed 
efficiently, a section 12 finding should be issued if the export 
of Alaska natural gas is consistent with the criteria set forth 
in section 12. A generic section 12 finding would remove the 
regulatory impediment to Alaska natural gas exports in a manner 
that allowed any private commercial party to develop the 
resource, set up a competition for this purpose, and thus ended 
the current situation where there is no incentive to develop 
already discovered reserves or to find additional reserves. On 
the other hand, case-by-case findings would focus on project 
details and become a Government selection process among various 
proposals, the antithesis of competition. 

On its face, section 12 speaks of a single Presidential 
finding prior to export of Alaska natural gas. A single generic 
finding is consistent with section 12's explicit retention of 
Federal agency NGA and EPCA case-by-case review of specific 
proposals to export Alaska natural gas. A generic section 12 
finding would focus on the broad criteria of section 12 and make 
clear the nation's energy policy concerning exports of Alaska 
natural gas in light of those criteria. On the other hand, 
case-by-case section 12 Presidential findings would be largely 
duplicative of the case-by-case agency determinations. 

A section 12 finding requires consideration of price, 
supply, and quality of energy sources. Given the interrelated 
and fungible nature of the world energy market, the finding is 
better made on a macro-basis in a generic finding than on a 
micro-basis in case-by-case findings. A generic finding can 
focus on the effects of exports of Alaska natural gas on American 
consumers, rather than on the merits of a particular export 
project. Case-by-case findings would focus on the feasibility of 
a particular project and could become entangled in issues unique 
to a particular project (for example, a case-by-case finding on 
TAGS could be sidetracked on the controversy surrounding exports 
of Alaska oil to Japan). 

A case-by-case finding on a particular project inevitably 
would be perceived as Presidential support for that project. The 
perception that the President is endorsing a specific project 
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would effectively preclude the development of more competitive 
alternative projects. Such a perception runs counter to the 
President's policy to eliminate, as a general proposition, 
governmental interference with marketplace decisions. In addi
tion, a case-by-case finding would be more susceptible to an 
interpretation that the United States is "backing away" from its 
"commitment" to ANGTS, and thus incur opposition from the 
Canadian Government that would not result from a generic finding. 

A generic finding would not be irrevocable. Section 12 does 
not preclude the President from rescinding the finding at any 
time he determined conditions had changed so that exports of 
Alaska natural gas would have detrimental effects on American 
consumers. In fact, it can be argued a generic finding is more 
finite than a case-by-case finding since the sponsors of a 
particular project can be expected to characterize a finding as 
an exclusive Government license, even if they delay their project 
for years (just as the ANGTS sponsors have done). On the other 
hand, a generic finding would not give rise to a "reliance" 
argument, since it would be clearly tied to the criteria of 
section 12 and not to the feasibility of a particular project. 

Can the finding be open-ended as to volume, time? 

On its face, section 12 does not require the finding to be 
project specific, with determinations based on a specific volume 
and time period. In fact, specificity would be inconsistent with 
the broad market criteria set forth in section 12. These cri
teria recognize energy policy must be based on a broad assessment 
of current and projected future energy markets. While a narrow 
finding based on the volume and time period of a specific project 
might possess the illusion of precision, such a finding neces
sarily would miss the objective of assessing the effects of 
export of Alaska natural gas on American consumers in the context 
of a comprehensive energy policy. 

A project-specific finding would require determinations 
based on the specific details of the current TAGS proposal. In 
effect, the President would have to review the feasibility of a 
specific private sector project -- an action not explicitly 
required by section 12 and one that is inconsistent with the 
President's market philosophy. 

A project-specific finding for TAGS would have a chilling 
effect on competing projects to dev elop Alaska natural gas. In 
fact, the TAGS sponsors and others might perceive a proj
ect-specific finding as a "commitment" to TAGS of a certain 
volume of Alaska natural gas for a certain time period. A 
project-specific finding for TAGS would become a governmentally 
imposed impediment to competition since any other export project 
would be barred until it obtained a similar case-by-case finding. 
Furthermore, even the TAGS project might be forced to seek 
another finding if it was revised in response to market forces. 
In effect, the Federal government, and not the commercial market 
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place, would become the arbiter of which projects should go 
forward and in what form. 

A project-specific finding could choke off competition in 
other ways. For example, a finding limited as to export volumes 
and duration would make the multi-billion dollar financing 
necessary for any Alaska natural gas project impossible to 
obtain. Investors would demand that any such project have the 
flexibility to respond to changing market conditions without 
first obtaining Government approval. 

An argument in support of a project-specific finding might 
be extracted from the House and Senate Committee Reports on 
ANGTA. While these reports discuss section 12 only briefly, and 
contain no description of how the finding must be made, each 
report contains a general reference to "exchange arrangement" or 
"agreement". However, there is no indication what is meant by 
such arrangements or how they relate to a section 12 finding. It 
is unlikely any large-scale export project will contain a volume
for-volume exchange provision as part of the export contract. In 
fact, the most plausible interpretation of "arrangement" is that 
it refers to the interrelated nature of the world energy market 
and thus should be considered as part of a generic finding. In 
any event, this language does not appear in the statute. 

The use of the phrase "energy available to the United 
States" does not necessitate a finding based on a specific export 
volume during a particular time period. This phrase is part of 
the description of the section 12 criteria. The plain meaning of 
the phrase is that the section 12 finding should focus broadly on 
the world energy market and not be restricted only to natural gas 
or domestic energy sources. Since this phrase recognizes the 
interrelated and fungible nature of the world energy market, it 
is more compatible with a generic finding than one that purports 
to determine the precise effects of Alaska natural gas exports. 
A finding based on precise volumes and time periods assumes 
regulators can predict the exact effects of their action. This 
belief in "regulatory fine-tuning" is the antithesis of the 
President's market-oriented philosophy and should not be unneces
sarily read into section 12. 

Conclusion 

Section 12 requires no specific procedure or form. Rather, 
Congress granted the President broad discretion to make the 
section 12 finding in the manner the President believes best 
serves the interests of American consumers. There are compelling 
policy reasons for the President to make the finding and for the 
finding to be generic and unlimited as to volume and duration. 
Most importantly for American consumers, a generic Presidential 
finding is the best way to guarantee the efficient development of 
Alaska natural gas through competitive market forces, and thus 
end the current situation where this vital gas supply stays in 
the ground and benefits no one. 
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nPORT LIIIITATIONS 

SBC. 12. Any exports of Alaska natural gas shall be subject to the 
requirements of the Natural Gas Act and eection 103 of the Energy . 
Policy and C.Onservation Act, except that in addition to the require
ments of such Acts, before any Alaska natural gas in excess of 
1,000 Mcf per day may be exported to any nation other than 
Canada or Mexico, the President must make and publish an ex
press finding that such exports will not diminish the total quantity 
or quality nor increase the total price of energy available to the 
United States. 
[15 u.s.c. 719j] 
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tot•1·111it. lt•nSt•, or otlwr 1111thoi·i,rntio11 n·q11ir1·d for llw 1·011,.,ln•.-tio11 of 
initial <'om1111•n·i11l O)ll'l'lllio11 of th<' Al11sk1111at11rnl -g11s tm11sporlatio11 
sysh•m upprnn•d hv t'1111rtmt•111 of II joint rl'solut ion of 11 ... ('011gn•:-.s . 
th,• ..Com111issio11, St•,·n•lnr.r, or ollll'r upprnprialc\ (c•dl'ral 00i1·1•r us 
1lu• <'RSC• may I><', in thl'ir diSt·n•tio11 111:1,v c•itlwr issut' au ord,·r n·•p1ir
i11::! s111·li f)('l'SOII to <'ompl.,· wil h :md1 provision or ""'l" i n•1111•11I, or l"I' · 

•111rst. tl1t' Attorn«'_\' 01•1lt'rnl to 1·01111111•1w1• n c·i\'il 11<'tio11 for approprialt> 
n•lil'( i11cl11di11;..: ft 1wrn1:11w111 or tl-mpoi-ary inj1111dio11 or II t·i\'il p1•11 -
:11ly not lo l'X<'t•1•1l $~:..000 prr duy of n11y viola1io11 for wl,i.-11 1111' 
nptll'Opriall' fc•cll'rul onil'l't· is 111111,oriz,•cl to iss111' 11 1·0111pli:11w1· onlt>r. 
'I h1• tlnitt•tl Slatc•s l>i,4ric-l f'111111 in wlri,·lr 1111' cl,·f,·11da111 i,- lond,·d 
01· m::.irlc•s or is 1loi11;! l111:-'i111•i- is gin11 j11risclidio11 to n•strni11 a violu-
1 ion. 1·l'11'1in• co111pli1111rt• or impoSl• 11 1wnn It y. 
. S11ltsc·dion (h) of 5"•·1ion I I n·quin·s 

0

1lrnt 1111y c-0111plia111·1· ord1•r 
•:-1s1w,l shnll stalt• with l'l'HS01111hl,· ,.,p,•rifi,·ilr tlw 11:1l11n· of lht· \'io
l:11 ion 111111 11 t i111,• fur 1·0111pli:111c·t• 1101 lo 1•x1·1•1•1i :IO day ,-_ wlr i, ·li I Ir,· ( '11111 -
111issio11, tlw SC'1'rl't11r,r or otlll'r apprnpriull' fr11t-rni oflac·c•r. :rs tlw 1·nt;1• 
111a_v IM•, 1h•tc•n11i11l's is rt'aso11:il1lc• t111ii11g i11lo 111·c·o1111t 1111• sPrio11 :<111•s,- of 
llw ~-iol11tio11 111111 nn~· ~ood foil!, 1•fTorls to c·omply with applil'al,lt· 
n•q111rl'IHl'lllll. 

tlt:r-nos . , :!-t'. \l'IIIIT 1.1-'I IT.\TIIIS" 

.\uy 1•xpo1h of Al11sk11 11al11rnl J!IIS ,.,lr11ll l11• ~11lij, ·1·t to all of llw li111i 
l11I ions 1111d 11ppron1I n·1111in•1111•11ls of 1111' :-.i11111ml (;as .\d aud i11 11dol1 -
1 i1111. 11olwi1l.sl1111cli11J! 1111~· otlwr pro\'isio11 of law. IH·fon• 11•1r 11a111ral 
j!:l'i fn1~11 Aln,-lrn i11 1•x~·••,-s of 1.01111 -'.1, ·f 1wr da_\ _111:t _\" I,,. 1·:\.('111"1,·d 111 
111•v 11at 1011 orlwr 1111111 ( •1111ul1L or .\lt·xwo, t h1i l'n·,.,111, ·111 111,. ,.,1 111ak1• 111111 
pul•lisli '"' eiqm•s.~ fi1Hli11&! thftt s11d1 t•:<p<H1s will 1101 di111i11isla 11 ... Iola I 
11111111litv or ,1111tlit _,. nor inrn•uNt• tlll' tol11I pric-1' of t·1wrl!v 11rnil11l1I,· lo 
!1.u• _ ITnitc•t_l ,Stat_1'!4 Rn~I thut imrh c•itports 11r" in 1111' 1rnli1111:il i1&11·11· :-.I. 
I l_11s pro,·1s1011 1!4 tlt•s1t!lll'cl lo Rs.-.un• that if tlw l'xporr of Aln,.,kn 11111· 
11rnl l,!11S is in thl' 1111tio11RI intC'n•sl. it 11•11y he clmll' only 1111d1·r 1111 t•x-

~ 

~ 

.-11:111;_.!• · 11rra11;_.!• ·•1w111 "lll'n ·l1y I :.s . l·o•1s•11111•r,-. would nol l1t• fun·d wi1 . 
i11, ·1, ·a :<1·s ••• 1·111 •r;!} pnn·s 110•· n n•d•ll'tion i11 ll•c 10111I q11a11lily 111· 
'lllality .. r l'lll'rj!_\'. 

,., .. .. . 111:-. , :1 - · 1.1.11 .,1. ., ... ,~-;s To ..-.,nr.n n:s 

~1•1 ·1io11 J:I 1,·q•••n•,-_ llaal tllt'n· ~.l1all lw i11.-l11d1·d i11 tlw 1t·n11:-. of UII)' 

1·1·1lilin1I, · is:--11, ·d l'lll'~,11:1111 lo 11,j ,., .\d a p•·o\"is1u111laa1•111111·1 s1111 s1•~k
i11;! lo lra11 :-. p11rl 11at11r:il ;_!'a:< 11• 1111' .\laska 11at11ral :,!IIS lra11sporl:rlio11 
sysll·•11 lll'l'ron·d I,.,· 1·11ad1111•11I of II joinl n·:..c1l11tio11 of tl1~ ( 'cm~n•::;.'i 
11•:1.\ I"· pn·,1·••l1·d fro•11 doi11~ so or ,lj,,c•ri111i1111t1-d llj.!ni11sl i111111' ll-n11s 
a11d ,·1111di1io11s of ,;pn·i, ·,· 1111 tlll' ltasis of hi!4 1l1•j.!rt'C of O\\lll'l'ship or 
la, ·k llwn·of of 1111' .\l;a -; l,a 11al11rnl ~as ln11ts11ort11tio11 s_rsll-111. Tl,is 
l'l"I "· isi1111 ..,., ii• i I 1· -. 111;1 I I a I i 1rs ,-Ira II I,,. 1·1p1a I to s ,i ppt•rs wlro II .... IIWIIC'I :-
111· 111111 11\,111•r,.; ,,f llw :--_\ ~·11•11• for 1111• sl,ipnlt'nl of similar q11a11titi,•,-_ 
,,f 11:it11ral ;.!:&S for ,.,i1111lar disla•wi·s. Tl1is is lo ass11n• tliar pipPli1ws 
or di ~I ril,11t11r,; \\'l111 an· al1h• lo p11n·l1ast• 11ddit io11al q11a11I ii ic•s of 
.\ la ,-ka 11a111 ra I g:1 -: an· ahl1• Io I rn11 .-.port .-;111·11 11at urn I ;ra,-. lo I lll'ir ow11 
,.,ysll'••1 "I'"" 111111 -di -.,-ri•11i11alor_\' l1•n1•s. 

111 addili1111. s1•, ·li1111 :!S(r)(:!)(H) of 1111' .\li, ... rnl l.t·asi11~ .\l'I of 
l!l:!11 ( 1'11l,li,· L:i" i1:: 1:,:q i11•po:-,1•s c·1•r111i11 n•'l11in·11w11ts lo trn11sport 
11:1111rnl gas pn11l1ro-,·d fro111 fr,l1 ·rnl la111b tlar1111;.d1 1111t11rnl l,!ilS pipt.•· 
lirws ,·r11ssi 11;.! f, ·d• ·•·:al la11,I ,;. Tlws1• n•4p1in·1111·11h an• i111pos.·il l'\'l'II 
1 lio11glr :-.awl• 11:1111ral g:1 ,. pi1'1•li, ... s 1•n· op1•ralc1I hy 11 1wrso11 s11hjc•d 
lo 1·1·;.!111 :11 io11 1111d1·• · 1111· \at11r:al ( :as .\.-tor I,_\· a p11l,li1· 11tili1y s11l1j1·1'1 
111 n •;.! 1•l:ati1111 1,, a ,.,1:11,, or •111111i, ·ipal n·l,!111:rror.,· ll;.!1'111'\' h :l\·i11;.! j11ris
did i1111 111 n•1t11l:i11· 1111· 1 al, ·,., 1111.I 1·laaq!1'S for 1111' sal1• of 11111111:rl J!IIS tu 
,·1111 -. 111111•1 -; wil l.i11 I I ... stall' or 1111111i, ·ipali1y. Tlrl's.• 1nl'1in·1•1t•11ls 
~111·, ·1 fr I l.:11 •.••• i11 1111• n1St• of oil oi· :,!a" pr11.J11n·cl frulll r,•1lt•rnl 
l:i11d-. 11r fH,•11 1111' 11 ·,.,rnrr, ·,•,- or1 lla4• frch•r:rl l1111ds i11 11 • ., ,·i,·i1111,· or the• 
pi1'1·li1w . 1111' :,0:1·,T• ·larr 111:t_\', afll•r II f1all l11·11rill:,! willa ,1111·· 1101i,·1• 
1lwn·11f 111 1lw i1t1, ·11·, l,·,I l':&rlit•:< and a prnl'•·r li•11li11g of fad,-,, 1lt•tC'r-
111itll' 1 Ii,· 1•n,i11,..1 i111,:1••· :1•11111111ls 111 111• a, ·,·1•p1,•,I, ,·011,·,•.n ·d . lra11sp11rt1•d 
11r 1'11n·l1 :1-,·,I'" . Tl1i-. 1,r111·i,i1111 :dl11ws 11•1\· 111·rso11 pro,l11,·i11!! 1111l11ral 
;:a , fr11111 f, ·,li ·1:1I l:111,l-; 11.1111· ,·i, ·i11ilroftlr .. . \lasl,a 11at11rnl if:lslr1111s
p11rl:rli1111 ._ p ,11•111 n·rtili,·ol l11 •n·11••d1·;· 10 111•1itio11 1111• :--,•,-r1•1ar~· or tllt' 
I 1111 ·1 i11r "l11t 111 :•_\'. a f1,·1 · :1 f11II lll'arirr:,!. n'tl'rin· 1111' 1•1•rlili, ·11tl' laolch•r. 
i11 1111• l'\·1·1il :rd,·,pr :11,, ,·:11':ll'il .\" is 1101 11n1ilahli•. to •1) •1'11rlio11 i;laip -
11w1il · 11f 11llll'r -- lril'I"'• '- i1111nlt-r 111 a,·,·011111111dat1· 1111· prool1wlio11 fro111 
f,·d, ·1:rl l:&11,I --. l-'11r a 11•111,· ,·11111pll'l1• ,lis, ·11~-:io11 of tlris pr11visio11. !Wt' 

~1•11ali• lkl'lll'I ~II . !1;: :!•11. p:1:!1's:\:~ .:\;,_ 

SI I 'Tl< I'.\ • I · \ :,; •rrTl:I "ST I..\ \\"S 

Tli i-. s,·, ·I i1t •1 111:i I, ,• -; ,·1, ·a r 111111 t Ir,· g ra 111 of a ,·,.rl i lil':rl I', ri;.!111 -of-wny, 
p, ·n1•i1. 1,•a , ,· . ,,r ,,llwr :1111li11ri:1.:oli1111 p11rs11a11t to 1lais .\,·I shall 1101 
i1111':r 11· 11r a 1111·11,I :111y of 1111' a 111 it nrsl laws. 

,...-, ·nus • _.,. f\1·11: .\TIIIN (It' ,\l 11·1101t1TY 

Tl.is s1•1·t i1111 1,r111·i,t,. ,. 1 l•al ti"' pro\'isio11s or St·rtio11 4 (11). r,. fl. uncl 
Hof tl11.., ,\d sl,all 1' \1'1n• 11po11 1111' ,l1111• 111111. lhl' pro,·isi1,11s for tlw 
Alaslrn 11at11ral ga,., tra11spurl11lio11 sysh•111 Lt.•1.·11111t·s li1111I i11 lll'rordu111.·t• 
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NATURAL GAS TRANSPORTATION ACI' 
P.L.N-586 

ALASKA NATURAL GAS TRANSPORTATION 
ACT OF 1976 

P.L. lt-$86, ffe page 10 Stat. 1108 

Senate Report (Commerce and Interior and Insular Affairs Com
mittees) No. 94-1020, June 30, 1976 [To accompany S. 352~) 

Bouse Report (Interstate and Foreirn Commerce Committee) 
No. 94-1658, Sept. 22, 1976 [To accompany s.· ~21] 

Cone. Record Vol. 122 (1976) 

DATES OF CONSIDERATION AND PASSAGE 

Senate July 1, October 1, 1176 

Boue September SO, 1976 

The Houae Report la aet out. 

BOUSE REPORT NO. N-1658 

[pace lJ 
The Committee on Interstate and Foreign Commerce to whom was 

referred the bill (S. 3521) to expedite a ill'cision on the delivery of 
Alaska natural gas to t.:"nited States markE't!-. and for other purpoees, 
having considered the some, report favorably thereon with amend
ments and ~ommencl ~hat the bill as amended do pn.ss. 

• • • • • • • • • • 
[pace 17) 

PorosE A}l,'"D BJUEF S-cJiDUJtT 

The purpose of this legislation is to prol'ide a process for arril'ing 
at a sound decision "-ith respect to the selection of a transport.Ation 
system for the dclh·ery of Alaska natural gas to Unittd St&tts mar
ktots and, should any such system be a.pproved, to espedite its con
stn1ction and initial operation. 

The C.ornmittee substitute to the bill S. 8521 would alter pl'OCf'dures 
under existing la'\'{" for the selection of a transportntion system for the 
delh·ery of Alaska natural gas in order to expedite both the de.signn
tion and the construction of such a syste.m • .A I -step proocs:s is 
eontt'mplat.ed. 

In the first stage, the Federal Power C-ommiaion is direcW to 
IRISpend current proceedinll'S pursuant to which contesting applicants 
,-1c the issua.nce of a certificate of public convenience and necessity 
fi:om the C,ommission authorizing the ronstruction of a transportation 
IY'Sttm for such ,cas. The C,ommission i■ directed to review tht1 con
tf'St ing systems proposed by ap,Plicanl~ t~ther with other alu-ma
th·es, and to rep<?rt to the President b1 May 1, 1977. The C,ommiaion's 
report is to analyze various economic and en-vironmental considera
tions u well as other factors which the Committee believes to be rele
nnt to the .election of an appropriate system. Tht. C,ommismon may 
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LEGISLATIVE HISTORY i 
P.L.N-586 • 

it is adequately 1Upported by the record of any ,Pl'O<ftdings as may 
ha\'e occurred before the agency. -

Subsection (c) Tests exclusive jurisdiction ol'er daim~ brought 
under sub9Pction (b) in the U.S. Court of Ap1>f'als for the District of 
Columbia. The court is directed to give precedtnce to thf'se claims m·t'r 
all other pending matters on the docket. and to adjudicate such claims 
within 90 days from the date the action is brought, unless the court de
termines a longer period is neoessarv to satisfy constitutional require
ments. The court &hall not have iunsdiction to grant injunctin relirf 
ucept in connection with a final judgment entered in the ca.-.e. Sole 

.• (page 32) 

review of any interlocutory or final judgment on order of the c-ourt 
shall lie with the Supreme Court, and the appellant must file a petition 
for certiorari within 15 days after the decision of Court of Appeals. 
The appro\'al of a system pursuant to section 8 shall be conclusive as 
to the legal a.nd factunl sufficiency of any environmental imp:ict state• 
ment related to the system and the court shall han no jurisdiction to 
consider questions respecting the sufticiency of such ctatements. 

Sec. 11. Supplemental Enforcement AutJwrity 
SN:tion 11 ghes any Federal officer or agency the authority to issue 

a compliance order or bring a civil action against any peJ"80n he deter
mines to be in violation of any pro\'ision of la1', administered by such 
officer or agency. Any such compliance order would It.ate the nature of 
the violation with specificity, and set a time of compliance, not to 
exceed 30 days, in keeping "ith the seriousness of the violation and any 
i.,roc><l fnith eff'orts to comply lf'ith the requirements. Continued non
romplianc-e in ,·iolation of a compliance order would permit the At
torney General, at the request of tl1e officer or agency, to commence 
civil net ion for approprinte relief, incJuding a permanent or temporary 
injunction or a Ct\'il penalty not to exceed $25,000 per day for each day 
of continued violation. These actions mny be brought in the District 
C-0urt of the U.S. for the district in "·hich the defendant resides or is 
doin~ business. 
Sec. Jt, E~port Lim.Uatwn, 

Section 12 proddes thnt any Pxportation of A.11.skan natural ~as, 
as defined by Section 4(1), be subject to the ~uirements of the ~at
ural Gas Act and stction 103 of the Energy Policv and Conser\'ntion 
A.ct. In addition, such exports may not exceed 1,000 MCF per day 
unless it is done under an exchnnge agreement whereby the exports 
would not dimiuish the totnl quality or quantit;, nor incrense the total 
price of energJ &\'ni)able ~ithin the United States. 
Su. 13. Efl"al Acrea, to Paeilitie, 

Sec-tion 18 pro,·i<lf'S that no }>f'rson !.E'tking to trnnsport gas in the 
approved system "·ould be pl'f',·ented from doing so or discriminated 
anninst in the tenm; nnd ronditions of sen·ice, on the bnsis of owner
~ip or Jnrk thereof. This ~dion would work to assui-e thnt any tariff's 
nppli<'d to the transportntion of ,:as tlu'Ough the ~·stem " ·ould be 
l'<JUal for 01rners nnd non-owners alike. ·. 
Sec.1.$ . • .f n.titru,t La,c, 

S«-ction U stAtes th11t nothing in the Act is intf'oo~ to oprrnte as 
an 11mendment to lln)' pro,·isions of the anti-trust Ja,'"s. 
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JOINT ,OLICY STATEMENT ON JAPAN-u.s. INERGY COOP!RATtON 
~~ . 

. • • ,, .. -:i . 
frlae Rlnlater Nak11one and Preaident Reagan ahare the viev 
that further progre1a be aade in energy trade and cooperation 
ln oil, natural va• and coal between Japan and the United 
Stat•• aa outlined in the follovlng Joint Policy Stateaent · 
recouended by tbe Japan-United State■ Inergy Working Group: 

Taking account of the energy proapecta for the entire Pacific 
baain, the tvo countriea agree that the aound expansion of 
u.s.-Japan energy trade vill contribute to the further 
development of the clo•• economic and energy aecuri.ty 
relationahip which e1iat1 between the two countrl~•• 

. - • · • I,; ~_, . ;_ 
Tbey vllLcontinae to diacuaa and fiDd vaya of 41Y•lopln9 .tbia . 
trade fo~ ·tbe autual benefit of both countriea, noting the 
laportance of long-ter• cooperation, the central role of th• 
private aector, and the need for a balance between economic 
coat and energy aecurity. 

Both countri•• conaider Alaaka to be a particularly proaiaing 
area for joint development of energy reaourcea. Both 
government• vill encourage private aector di1~uaaiona regarding 
the poaaibilitiea for auch development. 

With regard to trade in oil, gaa and coal, ve have agreed on 
the following next atepa: 

A. The o.s. and Japan recognize that if legialative 
barriers can be removed, the o.s. baa the potential to ahip 
aubstantial quantitiea of crude oil to Japan, thereby 
increasing economic incentives for u.s. oil production and 
helping to diversify Japan'• energy sources. The o.s. will 
continue to keep under reviev the removal of restrictions on 
export• of domestic crude oil • 

.. 
a. The U.S. and Japan vill encourage private industry in 

both countries to undertake nov the pre-feasibility or 
feaaibility atudi•• n~ceaaary to determine the extent to vhich 
Alaskan natural gaa can be jointly developed by U.S. and 
Japanese intereata. 

c. The U.S. and Japan vill encourage private lnduatry in 
both countrie• to diacuaa the possibility of concluding 
long-term coal contract• and jointly developing ainea and 
tranaportation ayatema to make Allerican coal ■ore competitive 
in the Japan••• aarket. 



• .. 

• 

D. llt.-~l• regard, th• tvo countrlea velco11• tbe 
e1aainatlon•,.ander way of th• technical and economic aapecta of ' 
aeveral 1teu coal project• by private compani•• concerned on 
both •id••• b econoaic recovery proceed,, Japan vill . 
encourage it• lnduatriea to conalder purchaae of aor• 
coapetitively priced o.s. at••• coal to ■eet future demand not 
already covered by exiating contract•. In addition, Japan vill 
invite tbe private aector concerned to explore th• po11lbillty 
of further increa1ing 1ub1titutlon of coal for oil ln 
electrical generation. 

1. Wltb regard to aetallurglcal coal, both •idea noted 
that tbe depre11ed 1t1t• of world •teel aanufacturing bad 
reduced deaand for traded -~oa.1,_. lovev,1, in viev of tbe fact 
tbat tbe 0.8. haa been a aafo·r ·auppllel'·t'o~tbe Japan•••-aarket, 
botb_aldea vlll endeavor to aaintain tbe level of Japan••• 
laporta of o.s. coal. Japan expect• that laporta of 
competitively priced U.S. metallurgical coal vill not continue 
to decline, and vill encourage ita ateel lnduatry to lncreaae 
o.s. coal i■porta vhen condition, in the lnduatry perait. 

r. Aa a firat atep tovard developing o.s.-Japan coal trade 
fro■ a aid- to long-ter• proapective, a ■i11ion coapoaed of 
repre1entative1 of major Japaneae coal u1er1 and other 
appropriate interest, vill viait the u.s. to meet vith ■ajor 
coal mining and transportation intereata. The purpoae of thia 
mia1ion vill be to explore the possibility of expanding coal 
trade betveen the U.S. and Japan, and the possibility of 
conducting a 11ajor study of the oppor~unitiea for reducing the 
delivered price in Japan of o.s. coal. 

November 11, 1983 
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THE WHITE HOUSE 

WASHINGTON 

October 26, 1987 

MEMORANDUM FOR THE FILE 

FROM: 

SUBJECT: 

ROBERT M. KRUGER ~ 
ASSOCIATE COUNSEL TO THE PRES~~"--

Presidential Finding Regarding 
Alaskan North Slope Gas Exports 

As reported by Jay Stephens at a recent staff meeting, the 
Economic Policy Council has deferred action on a Presidential 
finding authorizing Alaskan North Slope gas exports. The EPC 
determined that several conditions had to be met prior to the 
issuance of such a finding. These conditions include preparation 
by the Energy Department of a written justification for a 
Presidential finding, a decision as to whether the authority to 
issue such a finding can and should be delegated to the 
Secretary of Energy, and further consultations with Canadian 
officials to ensure that such a finding does not adversely 
affect the ANGTS project. 

No further action on this matter is required at this time. 
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··---····-- -- -- ------------------------

---- ·· - ----·. - ·--- -·--------·-- - · 

Keep this worksheet attached to the original incoming letter. 
Send all routing updates to Central Reference (Room 75, OEOB). 
Always return completed correspondence record to Central Files. 
Refer questions about the correspondence tracking system to Central Reference, ext. 2590. 

5181 



Office of the Federal Inspector 
Alaska Natural Gas Transportation System 

FA-1 
1000 Independence Avenue , SW 

Washington, DC 20585 

October 5, 1987 

MEMORANDUM FOR Honorable Arthur B. Culvahouse,
1
rr. 

Counsel to the President • ~ 

FROM: 

SUBJECT: 

Theodore J. Garrish /rtAJ,JtA 
Federal Inspector ~ (, r· 
Alaska Natural Gas Transportation 

Sys tern 

North Slope Gas Exports 

: .. ' 0 (1 ·1 ,. ,~ 
te) • ...,'! ' .. l tJ .. ,_ \._,~ 

Attached is a copy of a memorandum to Secretary Baker 
regarding the proposed Presidential Finding on Alaskan 
North Slope gas exports to the Asian market, an issue 
currently under EPC review. Because this issue bears 
significantly on activities related to the Aslaka Natural 
Gas Transportation System, I wanted to bring my concerns to 
your attention as efforts begin towards preparation of 
a final version of the Presidential Finding. 

I would be pleased to work with your office to provide 
any assistance you may request on this matter. 

Attachment 



Office of the Federal Inspector 
Alaska Natural Gas Transportation System 

FA-1 
1000 Independence Avenue, SW 

Washington, DC 20585 

October 5, 1987 

MEMORANDUM FOR Honorable James A. Baker II 

FROM: Theodore J. Garrish ~ 
Federal Inspector for the Alaska 

t . 

Natural Gas Transportation System 

RE: EPC Consideration of North Slope Gas Exports 

Based on recent discussions and materials related to the 
issue of exporting Alaska North Slope gas to the Asian market, 
it appears that most elements within the Administration 
support allowing such exports and that this course of action 
will probably be recommended at an upcoming Economic Policy 
Council meeting. I am writing, however, to stress the 
importance of exercising a measure of caution in this under
taking. Approving the export of North Slope gas, without a 
clear reaffirmation of the American commitment to the Alaska 
Natural Gas Transportation System (ANGTS), could generate 
concerns that the United States is retreating from its 
previous commitment to the ANGTS project and thereby adversely 
affect the project's potential completion. 

I have had the opportunity to review a draft Presidential 
Finding with respect to exports of North Slope gas to the 
Asian market. It essentially approves such exports, con
cluding that they would not have a detrimental effect on 
energy supplies or prices ·within the United States. With 
respect to the impact on the ANGTS, the proposed Finding 
suggests that there is no intent to "hinder completion of the 
Alaska Natural Gas Transportation System." For the following 
reasons, I believe the language of the Finding needs to be 
more supportive of the ANGTS. 

First, the United States has made explicit commitments to 
the completion of the ANGTS, and assurances of this commitment 
have been expressed by both Presidential communications to the 
Canadian Government and by a Congressional Joint Resolution. 
Taking an action perceived as inconsistent with the develop
ment of the ANGTS, such as approving the shipment of North 
Slope gas through a different transportation system, without 
making a strong reaffirmation of the American commitment to 
the · ANGTS, could signal a retreat from these prior commit
ments. Private entities which have invested in the ANGTS 
project on the strength of this nation's commitment to it will 



now have to contend with an apparent change in American policy 
regarding North Slope gas reserves. Instead of a commitment 
to the ANGTS as the means of bringing North Slope gas to the 
lower 48 states, America's commitment will appear to be to the 
development of North Slope gas in general without emphasizing 
a particular project to achieve this objective. While this 
result may reflect the collective judgment of the Administra
tion, the potential impact on the ANGTS project and the 
historic assurances made by the United States regarding its 
future indicate the need to do more than render a passing 
acknowledgement of the project's existence. Anything less 
could have a destabilizing effect on the investment and 
construction decisions of the ANGTS sponsors. · 

Second, a failure to strongly reaffirm American resolve 
to complete the ANGTS could signal to the Canadian Government 
a dilution of the commitment upon which substantial Canadian 
investment in the ANGTS is based. The Canadian Government 
approved construction of the Southern portion of the ANGTS in 
Canada only after the United States made clear that it was 
fully coMmitted to the project's completion. To express an 
interest in developing North Slope gas for a purpose unrelated 
to the ANGTS would suggest that previous American commitments 
to Canada regarding the ANGTS were unreliable. This could 
seriously complicate future discussions between the United 
States and Canada regarding final construction and completion 
of the ANGTS project. 

I can appreciate the Administration's desire to remove 
any obstacles that could stand in the way of an entity's 
attempt to develop North Slope gas reserves. My concern is 
simply that in the process of doing so, the Adminstration may 

·send negative signals to both the ANGTS sponsors and the 
Canadian Government, signals that could indicate a retreat 
from prior commitments rather than a simple, objective desire 
for the economic development of Alaskan gas reserves. Under 
these circumstances, I urge the Economic Policy Council to 
incorporate in the Presidential Finding a strong reaffirmation 
of the long-standing American commitment to the ANGTS project. 

If you desire additional information or have any 
questions regarding this issue, please do not hesitate to 
contact me. 

cc: Honorable Eugene McAllister 
t-Ue1rorable Arthur B. Culvahouse, Jr. 
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Bob, 

THE WHITE HOUSE 

WASHINGTON 

- -
The ANS natural gas export 
issue is back. 

lo/°'. 

Attached are some papers on 
this issue, including a 
draft Presidential finding. 

We are clearing this through 
the EPC on paper and should 
have something to go to West 
Wing clearance on Tuesday. 

DOE (Bill Martin) volunteered 
the availability of their 
lawyers to go over the 
finding with you. 

Hope this heads up is helpful. 

Gene McAllister 



DRAFT 

October 8, 1987 

MEMORANDUM FOR THE PRESIDENT 

FROM: · 

SUBJECT: 

- THE ECONOMIC POLICY COUNCIL 

Alaskan North Slope Natural Gas Exports 

Section 12 of the Alaskan Natural Gas Transportation Act (ANGTA) 
requires that the President issue a "finding" before permitting 
exports of Alaskan North Slope natural gas to countries other than 
Canada and Mexico. The "finding" must determine that exports 
will not diminish the total quantity of energy available to the 
U.S., nor increase its price. 

The Economic Policy Council is recommending (not recommending) 
that you issue a general finding that would permit natural gas 
exports. 

This recommendation is prompted by a request from the Yukon 
Pacific Corporation, which plans to explore 'with Japan, Korea, 
and .Taiwan the possibility of exporting natural gas to those 
countries. The gas would be transported through the Trans-Alaska 
Gas System (TAGS), which has yet to be constructed. 

A preliminary study has indicated that such e xports will be 
uneconomical unless all three nations -- Japan, Korea, and Taiwan 
-- contract to purchase North Slope natural gas. It is not clear 
that these nations will desire U.S. exports under current 
circumstances. 

Despite the uncertainty about potential customers, the Council 
recommends that you issue the finding for two reasons: 

0 

Permitting natural gas exports is g_g_o.<LQolicy, al though such Pi~ eai.t 

expo_!ts __ ma_y nq_t be economic ~ finding wi - perrni 0 "' 5
~"""' 

exports in the future, when the economic circumstances may e v~t ,. c.1,t 
be different. ·- _ --- 110 1- '""~ v5 

-----· -- ·------· - - - . ~"5')1 p,-«•S ~-------- ~ ~, .. .; The TAGS project grows out of a November 1983 Joint Policy / ctfc. i 

h w~ ~ 
Nort Slope gas. ~osi,-.. f,..._,~ 

"°'hi o.~r 

Statement by you and Prime Minister Nakasone calling for a 
pre-feasibility study on the potential joint development o ):' 

!n making this recommendation, the Council was conscious of two ~ sway 11 

potential problems: 

0 

O.S. w Ca.. ... ~,,:_ c:.• 
a pipe ine ef 1:1:s GI\JR to tFansport 

natural gas from Alaska's North Slope -- the Alaska Natural 
Gas Transportation System (ANGTS). Initially~ Toe Canadians 
weEe concerned that a finding might be construed as choosing 
TAGS over ANGTS •. The State Department has consulted with 



~~;/} 
the Canadians and they are ~9 l9A!e• 4opposed to a 
Presidential finding, if it is not TAGS-specific and it 
includes some reference to the importance of th~ ANGTS 
projectJ s0 '-« C1Jt.,._J,i~ c:°""c.c.,.11\S (A.ill h&vc t.u." ,....c"t, 

o That a finding might jeopardize our efforts to open up the 
Arctic National Wildlife Reserve (ANWR) for exploration and 
development. The Departments of Energy and Interior do not 
pelieve a finding will affect Congressional consideration of 
ANWR. 

RECOMMENDATION 

The Economic Policy Council recommends (does. not recommend) 
issuing a Presidential finding permitting export of natural gas 
from Alaska's North Slope to countries other than Canada and 
Mexico. 

Approve Disapprove 



PRESIDENTIAL FINDING CONCERNING ALASKA NATURAL GAS 

My Administration has been dedicated to encouraging 
free trade and to removing regulatory impediments that in
hibit the development of our Nation's natural resources. 
Alaska natural gas is an important part of these natural 
resources. Proven natural gas reserves in the Prudhoe Bay 
area of . Alaska's North Slope represent approximately lSi of 
total U.S. gas reserves. In addition, undiscovered, 
recoverable supplies of natural gas from Alaska's North 
Slope may exceed 100 trillion cubic feet. There can be no 
doubt the development of Alaskan oil has played an important 
role in ensuring adequate energy supplies at reasonable 
prices for American consumers. I believe efficient develop
ment of Alaska natural gas will provide similar benefits. 
e" t"e e\~ar baRd, 1.taving this resource undeveloped bene
fits no one. 

Efficient development of Alaska natural gas could en
compass the export of some of this gas to other countries. 
Because world ener markets are interrelated our nation 
w i 1 1 b e n e. f i t 
~a~~Y er eMporte~, Production of Alaska reserves will in- . 
crease the amount of secure energy sources available at 
market pricel and, thus, displace less secure or more ex
pensive energy sources, including oil from the Persian Gulf. 

Before Alaska natural gas can be exported to nations 
other than Canada or Mexico, Section 12 of the Alaska Natu
ral Gas Transportation Act requires me to find exportation 
"will not diminish the total quantity or quality nor in
crease the total price of energy available to the United 
States." In order to make this finding, it has been neces
sary to assess the relationship of Alaska natural gas to the 
United States energy market. 

t~o~ a~ 
, .. ,~,eJ. 
; .. -t , .. 14~\-.~\ 
i-al S-'6~\J -

There exist adequate, secure, reasonably-priced sup
plies of natural gas to meet the demand of American con-
sumers for the foreseeable future. This demand -w++++~b-=--e-m_e_t---ca~ 
by lower-48 production and already-approved Canadian im-
ports. If necessary, this demand also can be met at lower 
delivered energ~ cost by coal, oil, imported LNG, natural 
gas from Mexico, and other energy sources. · 



Gfven these facts, exports of Alaska natural gas would 
represent a Judgment by the market that the energy demands 
of Amerfcan consumers can be met adequately from other 
sources at comparable or lower prices and that Alaska natu
ral gas can be consumed mor.e efficiently in foreign markets. 
Exports of Alaska natural gas would not diminish the total 
quantity or quality of energy available to U.S. consumers 
because world energy resources wou·1 d be increased and other 
mo~e efficient supplies would thus be available. Finally, 
exports · ~ould not increase the price of energy available to 
consumers since increased availability of secure energy 
sources tends to stabilize or lower energy prices. 

Accordingly, I find that exports of Ala~ka natural gas 
in quantities in excess of 1,000 Mcf per day will not 
diminish the total quantity or quality nor increase the to
tal price of energy available to the United States. __ .,~ ~a, 

.M~..- This finding~ not iAtendcd te hinder completion of 
the Alaska Natural Gas Transportation System. My Adminis
tration has removed all regulatory barriers to the private 
sector's expeditious completion of this project. In partic
ular, I want to reaffirm our support for the special 
regulatory treatment of the "prebuild" portion of ANGTS, in
cluding the minimum revenue stream guarantees. 

•iA11l,i-. !tis my belief that removal of this 
ment to private sector development of Alaska's vast 
gas resources will benefit our entire nation. 

~ .. rf~~, .\-~e -h~c.lj J ,c..u..., .. ,·, ~c.vc..\o~ ~e~+ 0~ A\~,~--
r,a.·\..,~-z \ ~c:.c•V<""c:.~s. T-., \->.;1 ,~J., '-J AJ..,.;..,.~"'tr11:,.\.,.""" 



NATIONAL SECURITY COUNCIL 
WASHNGTON, D.C. 20506 7469 

MEMORANDUM FOR NANCY RISQUE 

FROM: GRANTS. GREEN, JR. 

SUBJECT: Alaska North Slope Natural Gas Exports 

The NSC staff supports the EPC recommending a Presidential 
finding which would permit export of Alaska North Slope natural 
gas. 

Our comments, which reflect the NSC-DOE-State consensus, on the 
EPC paper and draft finding are attached (Tab A). 

If the EPC issues a favorable recommendation, it is important to 
give Canada 24 hours' notice before the recommendation becomes 
public. 

We recommend that the issue be raised at next Tuesday's scheduled 
EPC. 

Attachment 
Tab A EPC Paper with NSC, DOE and State Comments 

cc: Gene McAllister 



.. 
THE WHITE HOUSE 

WASHINGTON 7469 

CABIN-ET AFFAIRS STAFFING MEMORANDUM 

Date: oc t . 8 , 19 a 7 Number: 490, 700 Due By: COB 10/9/87 

Subject: _..:.A.::l:.::a:.=s:.:.:k:.::a:.:.:n:......:.:N:..=o;.:r-=t::.:h:.....:::S-=l.:::o.i:::p.:::e...-:.:.Na=-=-tu::;r:;.;a~l:;;__G;:...a;_s,;,__E_x-=p-o_r_t_s ____________ _ 

Action FYI . Action FYI 
AU CABINET MEMBERS □ □ CEA g" □ 

Vice President □ □ 
CEQ □ □ 
OSTP □ □ State (g' □ □ □ Treasury &( □ □ □ Defense !i;Y □ □ □ Justice g, □ □ □ Interior [iJ' □ 

Agriculture ~ □ 
.. ·· · ··· · · · · ·· · ··· · ·· · ····•·· · ······ · ··· ···•· · · ·· ··· ·· · ········ · ·· ············ · ···· · ·· · · 

Commerce D' □ ~ c:a!:> Labor ~ □ Cribb □ HHS □ □ Bauer □ HUD □ □ Dawson (For WH Staffing) □ Transportation i □ □ Energy □ □ Education □ □ □ Chief of Staff □ □ 0MB ~ □ □ 
□ UN □ □ 

USTR g,' □ •·· · ·········· ···· · · . . . . . . . . . . . . . . . . . . . . ·· · ··· · .. . · ···· · · ·· · ·· 

··· · ···· ···· ·· · ··· ······ · ··· ·· ··········· ·· ·· ·· · ····· ····· · ·· ··· ·· ···· ··· ·•· · ·· ····· · ·· Executive Secretary for : 
OA □ □ DPC □ EPA □ □ EPC g, 
GSA □ □ □ NASA □ □ □ OPM □ □ □ SBA □ □ □ VA □ □ □ 

REMARKS: 
A draft memorandum to the President a nd a proposed 
Presidential finding are attached for your review and 
comment. 

RETURN TO: 

lid1'fancy J. Risque 
Cabinet Secretary 
456-2823 
(Ground Floor, West Wing) 

D Associate Director 
Office &f Cabinet Affairs 
456-2800 
(Room 235, OEOB) 

□ 
□ 
□ 
□ 
□ 
□ 
□ 
□ 
□ 

...... .. . .. .. ... 

□ 
□ 
□ 
□ 
□ 
□ 
□ 



• 

THE WHITE HOUSE 

WASHINGTON 

October 8, 1987 

MEMORANDUM FOR THE ECONOMIC POLICY COUNCIL 

FROM: EUGENE J. McALLISTER Er/ 
SUBJECT: Alaskan North Slope Exports 

At its July 21, 1987 meeting, the Economic Policy Council agreed 
to reconsider the issue of whether to recommend a Presidential 
finding permitting the export of Alaska North Slope natural gas 
after consultations with the Canadians were completed. 

The State Department has completed its consultations and believes 
that, with certain caveats, a Presidential finding will not be in 
conflict with the Canadian goals for the Alaska Natural Gas 
Transportation System (ANGTS). 

A draft memorandum to the President and a proposed Presidential 
finding are attached for your review and comment. Please inform 
me of your agency's position on the finding, as well as any 
editorial comments you might want to suggest on the papers, by 
close of business, Friday, October 9. 

Thank you very much. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

July 22, 1987 

ARTHUR B. CUL~~~/ QUS.E.. JR. 
/ 

ROBERT M. KR( GER "-

Presidential F ining Under Section 12 
the Alaska Natural Gas Transportation 

of 
Act 

Gene's McAllister reported to me today on the discussion at 
yesterday's EPC meeting of DOE's proposal to have the President 
issue a finding under Section 12 of the Alaska Natural Gas 
Transportation Act. Gene advised that the EPC decided to 
consult with Canadian trade representatives and defer further 
consideration of DOE's proposal until after the U.S. - Canada 
Free Trade Agreement has passed the Congress (expected to occur 
in October). 

I advised Gene of my discussion of this matter with Jim White at 
DOE and suggested that he consider asking DOE to provide a 
written opinion addressing the legal issues we have identified 
concerning a "generic" Section 12 finding and to provide in 
writing DOE's reasons for not wanting the President to delegate 
his authority to issue such a finding to the Secretary of 
Energy. 



THE WHITE HOUSE 

WASHINGTON 

July 21, 1987 

MEMORANDUM FOR ARTHUR B. 

FROM: ROBERT M. 

SUBJECT: National Finding to Permit 
Export of North Slope Gas 

As I reported at this morning's staff meeting, Gene McAllister, 
Executive Secretary of the Economic Policy CoQncil, has asked 
our advice regarding a proposal to have the President issue a 
finding under Section 12 of the Alaska Natural Gas Transportation 
Act (ANGTA) permitting the export of natural gas from Alaska. 
Apparently, DOE is seeking such a finding at this time in order 
to clear the way for a private sector project called the Trans
Alaska Gas System (TAGS) being pursued by the Yukon Pacific 
Corporation. 

Gene's specific question is whether such a finding can be generic 
in nature, and thereby applicable to any and all exports of 
natural gas from Alaska, or whether it must be limited to the 
TAGS Project. 

A draft memorandum for the EPC provided by Gene argues that a 
sufficient statutory basis exists for the issuance of a Section 
12 finding, i.e., that such exports will not diminish the total 
quantity or quality nor increase the total price of energy avail
able to the United States. The memorandum notes that issuance 
of a Section 12 finding would be consistent with a free-market 
approach to energy development, may boost the Alaskan and U.S. 
economy, will encourage and stimulate further exploration and 
development of North Slope natural gas resources, and will deter 
Japan from seeking gas supplies from the Soviets. On the other 
hand, the memorandum notes that such a finding could upset ongoing 
free trade negotiations between the U.S. and Canada, may lead to 
depletion of a potential strategic gas reserve, and would increase 
environmental concerns. According to the memorandum, failure to 
issue the finding would effectively kill the TAGS Project. 

The statute is silent as to the precise form or nature of a 
Section 12 finding. It provides: 

Any exports of Alaska natural gas shall be subject to 
the requirements of the Natural Gas Act and Section 103 
of the Energy Policy and Conservation Act, except that 



-2-

in addition to the requirements of such Acts, before 
any exports of Alaska natural gas in excess of 1,000 
Mcf per day may be exported to any nation other than 
Canada or Mexico, the President must make and publish 
an express finding that such exports will not diminish 
the total quantity or quality nor increase the total 
price of energy available to the United States. 

15 u.s.c. § 719(j). No Presidential findings under Section 12 
have ever been issued. On its face, Section 12 does not indicate 
whether the President's finding may be generic or project
specific. The phrase "any exports" could be read as covering a 
particular quantity of exports or any and all exports. (The 
statutory reference to levels of Alaska natural gas in excess of 
1,000 Mcf only establishes a floor below which no finding is 
required.) 

The two additional statutes referenced in Section 12 to which 
"[a]ny exports of Alaska natural gas" are also subject do not 
shed any direct light on whether a Section 12 finding must be 
specific to a particular proposal or may be general in nature. 
Section 3 of the Natural Gas Act requires persons seeking to 
export any U.S. natural gas to first obtain an order authorizing 
the proposed exportation. 15 U.S.C. § 717(b). Section 103 of 
the Energy Policy and Conservation Act requires the President to 
promulgate a rule prohibiting the export of natural gas except as 
the President may exempt. Section 103 provides that exemptions 
"may be based on the purpose for export, class of seller or 
purchaser, country of description, or any other reasonable classi
fication or basis as the President determines to be appropriate 
and consistent with the national interest." According to James 
White, Assistant General Counsel for Natural Gas and Mineral 
Leasing at the Department of Energy, the President delegated 
responsibility to the Secretary of Commerce to issue the rule 
referred to in Section 103. Mr. White also advises that Commerce 
has never issued such a rule. 

Section 3 and Section 103 suggest a proposal-specific approach 
to the determinations to be made under each of the Natural Gas 
and Energy Policy and Conservation Act, respectively. It is 
arguable, therefore, that in order to conform a Section 12 
finding to determinations under these statutes, the finding 
should be specific to a particular proposal. On the other hand, 
there is no indication that Congress intended that the three 
determinations be compatible. 

It is also arguable that the President cannot reasonably find 
that exports will not increase the price of energy available to 



-3-

the United States without any reference as to the quantity of 
exports or the time period over which exports will be made. The 
EPC memorandum asserts that any injection of additional natural 
gas into the world market will work to increase the total 
quantity of gas available and to lower energy prices generally. 

The legislative history behind ANGTA does not illuminate the 
nature of the Section 12 funding. As noted, I have discussed 
this matter with James White and also with Mike Ferrell, General 
Counsel at DOE. Both are firmly of the view that a generic 
finding is authorized by Section 12. 

I have already advised Gene McAllister that, based upon a 
preliminary review of this matter, it is our view that he should 
request a written opinion from DOE on the President's authority 
to issue a generic Section 12 finding. Gene advises that the 
precise issue of what form a Section 12 finding should take will 
not be decided during the EPC meeting this week. I also advised 
Gene that I found no mention of problems with the TAGS Project 
in the EPC memorandum. Gene's memorandum states that the TAGS 
project does not appear to be economically feasible. Gene 
promised to correct this omission in the EPC memorandum. 

Finally, pursuant to your suggestion at this morning's staff 
meeting, I advised Gene that it may be appropriate to delegate 
the President's authority to issue this finding to the Secretary 
of Energy. In our conversations, Mr. White indicated that DOE 
has several reasons for wanting the President to issue this 
finding. I suggested to Mr. White that those reasons should 
also be put in writing and aired and discussed by the EPC. 




