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Lawyer, not Ide ologue

Judge Kennedy’s Opinions

Some of the opinions Kennedy -has written on the
wamaw .
Compersble worth. a lowsuit contending that Washingion

paxd lower salaries for jobs heic predominantly by women than for jobs held

predominantly by men. Kennedy said such a disparity does not necessarily
vioiate a federal law banning sex discrimination in empioyment. (1985)

mmummqmmomu

School desegration. Ruled in a case invoing court-ordered desegregation
that there s no constitutional obiigation 10 MaMtain & particuler racial max in
schools, only to refrain from segregation according 10 race. (1979)

By Rita Clolll

Newsday Washington Bureau
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ort to e Supreme

Court, President Ronald Reagan has

chosen a Jjudicial conservative with no

apparent ideological agenda. Anthony

Kennedy's approach to the law most

closely resembles that of Lewis Powell,

the centrist justice he would replace.

“He’s a lawyer. He's not a theoreti-
cian, not an academic,” said Judge Alex
Kozinski of Pasadena, who sits with
Kennedy on the Ninth Circuit Court of
Appeals in California. ‘‘What he
doesn't have is some grand theoretical
scheme into which everything has to
fit,” said Kozinski, a longtime friend.

“He had no ideology and was not
making law to suit his politics,” sad
Robert Rothstein, a Beverly Hills attor-
ney who once served Kennedy as a law
clerk. “‘I never really knew what hus po-
litical views were, although I believe
him to be a conservative."

Unlike Robert Bork, Reagan's first
nominee, Kennedy has not made
sweeping attacks on Supreme Court
rulings or espoused a rigid theorv of
law to be imposed on the cases before
him. While he has a considerable record
to review, having authored opinions in
more than 400 cases during his 12
years on the federal bench little of it
seems provocative.

And, while personal revelations un-
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to carrying on the tradition of his par-
ents to be active in community affairs.

| Each of five persons interviewed men-

tioned how deeply affected Kennedy
seemed by the death in 1981 of his 39-
year-old brother, Timothy, who
drowned while surfing in Hawaii on his
honeymoon.

Before being named to the bench by
President Gerald Ford in 1975, Kenne-
dy, a lawyer and part-time Sacramento
lobbyist, was not active in partisan poli-
tics. His only political activity came in
the early 1970s when he was the princi-
pal draftaman of a tax-reduction initia-
tive championed by then-Gov. Ronald
Reagan. It lost in a special election held
in 1973.

Kennedy's guiding philosophy
seems to be that of judicial restraint,
which in theory is politically neither
conservative nor liberal. It means a
judge should act very narrowly, defer to
the legislature and not try to enact so-
aal policy. .

“Interest groups might disagree
with the results in his cases but [ don't
think anyone can find fault with the
reasoning, logic or analysis,” said John
Ryan, associate dean of the McGeorge
School of Law, where Kennedy has
taught constitutional law for 22 years. .

Kennedy is not considered a bril-
liant legal talent and even some of his
supporters don't think he will become a
dominating force on a sharply divided
court
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vote in cases involving such controver-
sial issues as affirmative action, crimi-
nal justice and possibly abortion.

An example of m.d,’l.md-u
restraint approach came in a 3.
sion ing the dismissal of three

E

that they are wise,"’ wrote . In
the ruling, Kennedy left open the

. argument that homosexuals might

have a constitutional right to privacy.
In discussing the right of privacy, he

a woman's right to abortion.

His
to that
involving the firing of gays in the Navy.
Bork used the case to denounce homo-
sexual behavior and said flatly that the
Constitution does not protect private
consensual acts by homosexuals. Bork
also went on at length attacking the le-
gitimacy of the Roe. v. Wade case.

Kennedy's failure to criticize Roe v.
Wade has made conservatives, such as
Sen. Jesse Helms (R-N.C.) and some

- antisbortion groups concerned about

howhev:ll‘:ndeinnhudm But
abortion-rights groups aren't so sure
that it means he is on their gide either.

“We don't see him going in there

28

precedent the Supreme Court's
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k, who also decided a case -
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- in a major ua&ion to the Fourth
Amendment, the Supreme Court adopt-

ed Kennedy's reasoning and reinstated
the conviction.

He is best known for two rulings on
important national issues. In 1980, he
wrote an opinion striking down the leg-

validated the concept of ‘‘comparable
worth,” requiring Washington State tc
give male and female employees the
same pay for jobs that required similar

Kennedy is known for his sense of
humor. In September, on the 200th an-
niversary of the Constitution, Kennedy
surprised the students in his evening
class by dressing as James Madison
Wearing a rented costume and wig. the
judge gave a firsthand account of the
difficulties of satisfying everyone at the
Constitutional Convention.



muse that “if the case wouldn’t write that
way, maybe the result was wrong.”
Former students of Kennedy™ at the
McGeorge School of Law in Sacramento
report that he spent much class time dis-
cussing privacy cases. He gave some the
impression that, unlike Bork, he does rec-
ognize a constitutionally protected right
to privacy. But he seemed sympathetic
when a student once argued that Roe vs.
Wade, the 1973 abortion-right decision,
was a political compromise, not solidly
based on constitutional principles.
Kennedy has not given any hint
whether he would uphold or reverse the
decision if given the chance (which is cer-
tain to come: Roe was reaffirmed in 1986
by only 5 to 4, with Powell casting the de-
ciding vote). Stanford Law Professor Jack

Friedenthal predicts, “He would start with
the fact that it has been decided. I strongly
suspect he would never have voted for it in
the first place, but part of judicial restraint
is the question of whether a person is going
to reverse a Supreme Court decision that is
now part of the fabric of society.” Even if it
is not reversed, however, Roe could be
modified. Like Justice Sandra Day O’Con-
nor, Kennedy could end up as a swing
vote, helping to refine the boundaries of
the right to abortion, based on changing
medical and social circumstances.

As might be expected, Kennedy’s
case-by-case approach stirs neither great
enthusiasm nor dead-end opposition in
the Senate. Jesse Helms, North Carolina’s
conservative curmudgeon, once growled,
“No way, José,” at the prospect of Kenne-

dy’s nomination. But last week he allowed
that Kennedy might make a “fine” Jus-
tice. Liberals are mostly being noncom-
mittal, but they will have trouble taking
back their comments during the Bork
fight, when some identified Kennedy as
the type of conservative they could accept.
Harvard Law Professor Laurence Tribe,
who helped lead the opposition against
Bork, describes Kennedy as “decent in-
stead of dogmatic, sensitive instead of stri-
dent.” Those may not be the qualities of a
legal groundbreaker, but they are far from
the worst qualifications for judging the
most explosive issues in American life, all
of which sooner or later wind up before
the Supreme Court. —By George J. Church.
Reported by David Beckwith and Anne
Constable/Washington
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“interrogation ‘ran through 21 ;pages of single-
';spaced questions. Was your wife pregnant when '
you married? No. Have you ever visited a mas-.

‘= “since you were mamed" No. Have you ever par- 3
St ‘!:xnclpated in group sex? No. Have you ever used | &

| ‘cocaine? No. Hashish? No. Acid? No. Maruua-
? No."Heroin? No. Have you ever bought por-
“nography? Yes. His startled questioners were si-
lent. 23 bought several hard-core books and
magazmes for “use in “my  constitutional-law |

BT m"ié(

\‘LAﬁer almost four hours, Ken-
edy had proved what he told his |
‘questioners at the outset: “You're
_going to have a boring afternoon.”
-So delightfully boring, in fact, that _
‘they decided not to repeat the pro-
- cess with anyone else. After Ken- |
~“'nedy left, said one participant, “ev- | i
“erybody looked at each other and | &
*said, ‘Why go any further?” ” ‘
- In Anthony McLeod Kennedy,
~. 51, the Administration seems to
- have found a nominee with no lurk- |
"iing quirky- qualities. “When we
. 'were growing up, if any of us were _
going to do something naughty,
‘Tony would go home,” recalls Law-
+yer John Hamlyn, a childhood
friend who now lives four doors -

i Dotz o

4 44 ithree o

£ e g el ¥ %“w—haveattend.: SRR Ly e T T
£50w t was thh noon on Sunday n Edwm Meese S small ele- ‘E’K‘i ather was one of Sacramento’s most colorful lob-
=} gant office on the fifth floor of the Justice Department. In * .bylsts ‘a glad-handing;* shoulder-rubbmg wheeler-dealer. fh'

-~ chairs that faced one another sat Meese, Howard Baker * Upon his father s death in 1963, Kennedy left a’ lucrauve ,“
:

Anedy, a potential Supreme Court normnee. who had been | )
‘flown to Washington on an Air Force jet from Sacramento - " tice. Though the ’younger Kennedy kept ~clients hke It
/ii'the evening before, carrying only a small overnight bag The ;

1961 He has remam partlcularly

.5
Schenley liquor distillers and the state’s association of op- s.u;,e
S *’”‘h“*hcmns, ‘he ‘mainly provided legal ‘advice ‘and 44
“drafted legmlauon.‘.ln testifying before the legis- *
‘lature ‘on’ consututxonal issues, Kennedy came "3ii
i to the attentxon of California Governor Ronald %]
+Reagan and his executive assistant Ed Meese. 5'133
+In"1973. they asked him ‘to ‘write a tax-limita-7 ¢!
_tion referendum, Proposition 1, which was ‘d
‘‘complicated and unsuccessful precursor of the
icontroversmf Proposition 13 i
%smce Gerald Ford 2 :
] ennedyhasmadeahablt Wl
oflunchmg'twoorthreehmwaweekmthhls niE
o | clerks, which makes him Unusually | &
accessible for a judge of his stand- |-
§ ing. Moreover, theyallseemtohke b
1hxm For 22 years, he has spent one
ening & week teaching ‘at_ the s
#McGeorge School ofLameacra- ,‘z- :

e ..u(t"
.
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?«ACL U. lobbyist, notes. “I was im- "
U pressed that he took the time to
teach night students. I oonsxdered it
“something of a public service.” This 4
Vpast September, to celebrate the
Constltutlon s bicentennial, he | °
“walked into class wearing a long"t

“coat ‘and powdered wig. ‘Gordon ' {4
'Schaber, the school’s dean, cites |

~away. Indeed, the beardless and be-

| spectacled Kennedy has a life story
unds as if it were directed by Frank Capra Mamed m
: 1963 to ‘Ma Vis, an_eleme
uck to

S lawyer t a

e

w om he has three children nnedy S roots
€ was born and raised in Sacramento, and he lives in the 2
same W, omal house On a curving, tree-shaded street

“with his nomination. If Kennedy is confirmed, however, it

<1
T Ty et o -

from Stanford Umversn Spent a year at the London School
“to nomics and earned his law degr

comfortable and he has been known to describe the Ninth
~Circuit’s vast San Francisco office as a “baroque, Victorian,
- neoclassic, Renaissance; modern structure near the Grey-
* hound station.” Reagan’s new appomtee says he is pleased

will mean disruption in an orderly life. He’ll have to leave " ¢

“Sacramento. | ~—By Amy Wllemz. ReportedbyDavHBeckwm'aui :

Ame Cmstd:le/lﬁshbcfm D R
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REAGAN NOMINATES

ANTHONY KENNEDY

10 SUPRENE COURT

PRESIDENT CONCILIATQRY

Some Conservatives ‘Angered
by Choice of Judge, Whom
They Think Too ’Liberal

By LINDA GREENHOUSE .
Special 1o The New York Times

WASHINGTON, Nov. 11 — President
Reagan, stung by the failure of two
nominations to the Supreme Court in
the last three weeks, today nominated
Judge Anthony M. Kennedy and ex-
pressed the hope that he could be con-
firmed quickly in a spirit of bipartisan
cooperation.

Mr. Reagan emphasized that Judge .

Kennedy ‘‘seems to be popular with
many senators of varying political per-
suasions.”

““The experience of the last several
 months has made all of us a bit wiser,”
he said. [Transcript, page B10.]

Mr. Reagan's tone today was in
marked contrast to the sharply parti-
san terms in which he presented his
previous nomine€, Judge Douglas H.
Ginsburg, two weeks ago. Then the
President called the Senate’s rejection
of his first nominee, Judge Robert H.
Bork, a ““disservice to the Court and to
the nation’ and said that “the Amer-
ican people will know what's up” if the
Senate did not act quickly.

The nomination of Judge Ginsburg
never got to the Senate. Instead, the
nominee withdrew in the controversy
after his disclosure that he had used
marijuana once as a student in the
1960’s and several times in the 1970's
while a professor at Harvard Law
School.

‘Delighted’ to Be Picked

Judge Kennedy, in his brief appear-
ance before White House reporters to-

;day, was asked whether he was “‘upset

that you are, in effect, the third choice
for this seat?" ®

“I'm delighted with this nomlna-
tion," he replied with a slight smile. To.
the question whether he had ever
smoked marijuana, he answered, "No
firmly no.”’

Senators from both parties said they
would reserve judgment and examine
the new nominee’s record closely. But
beneath the studiously noncommittal
responses was a general expectation
that Judge Kennedy would be con-
firmed, as well as collective relief that
another bruising battle could probably
be avoided.

Biden Pledges Cooperation
Key Democrats said that confirma-
tion hearings would almost certainly
nd begin until January.
The chairman of the Senate Judici-
.ary Committee, Senator Joseph R.
Biden Jr, said: “I'm glad the Presi-
t has made his choice. We will get
the process under way "and move as
rapidly as is prudent. We want to con-
duct the committee’s review with both
thoroughness and dispatch.”
Judge Kennedy, a 51-year-old Har-
vard Law School graduate, was named
in 1975 to the United States Court of Ap-
peals for the Ninth Circuit, which
covers California and several other

{Western states.

In writing nearly 500 opinions, he has
earned a reputation as a careful judge
of basically conservative leanings who
approaches legal problems case by
case and has apparently never evinced
a desire to change the modern course
of constitutional law. Some scholars

who have studied his record say his ap-
roach is similar to that of Justice
wis F. Powell Jr., whose retirement
last June created the vacancy on the
Supreme Court. Justice Powell was a
nonideological conservative who often
cast the deciding vote on the sharply
polarized Court.
Was on Earlier List

By contrast, President Reagan’s
first choice, Judge Bork, whom the Sen-
ate rejected last momhbyavoteofss
to 42, is an acerbic critic of many re-
cent trends in the law. The public
learned little of the views of the next
choice, Judge Ginsburg, who withdrew
on Sawrday. After Judge Bork’s de-
feat, Mr. Reagan was on the verge of
choosing Judge Kennedy when Attor-
ney General Edwin Meese 3d prevailed
on him to pick the 41-year-old Judge
Ginsburg instead.

of 13 potential nominees that Howard
H. Baker Jr., the President’s chief of
staff, presented to Senate leaders after
Judge Bork’s defeat. While the Demo-
crats objected to some names on the
list, including that of Judge Ginsburg,
they raised no objection to Judge Ken-
. Some conservative Republicans
objected that Judge Kennedy was not
conservative enough, but the prospect
'of serjous opposition from the right
ifaded this week as Judge Kennedy's
nomination appeared all but inevitable.
“I doubt that any conservatives are
going to oppose him," Senator Orrin G.
Hatch, a Utah Republican who on Mon-
day excoriated the White House for not
standing by Judge Ginsburg's nomina-
tion, said today.

DATE: ///L /r)
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‘The President’s
. tone is
conciliatory.

Judge Kennedy’s name was on a list -

In turning this time to a consensus
nominee, President Reagan was yield-
ing to a political reality that includes
Democratic control of the Senate and
his own weakened powers as he enters
his last year in office.

Seme Conservatives Bitter

The moment was a bitter one for a
number of conservatives, both on and
off Capitol Hill. They viewed Mr. Rea-
gan as abandoning one of the principal
goals of his Presidency, that of chang-
ing the direction of the Supreme Court.

“There’s been a basic compromise of
principle that’s not satisfying to me,”
Senator Charles E. Grassley, an lIowa
Republican, said Tuesday as word cir-
culated that Judge Kennedy's nomina-
tion was virtually assured. “But I sup-
pose I'm resigned. There's a practical
aspect.”

Asked by a reporter whether Presi-
dent Reagan had a choice at this point
other than compromise, Senator
Grassley, a member of the Judiciary:
Committee, stared for a moment and
replied: “If 1 were President of the
United Sunes. I think I'd figure one

( ”

Richard A. Viguerie, a conservative
political consultant, said in an inter-
view that the mood among conserva-
tives was one of ‘‘total anger and frus-
tration.” He called the Kennedy nomi-
nation ‘‘a total surrender to the left"”
that he said sent a signal to President
Reagan's adversaries, ‘“‘whether in the
Kremlin or in Congress, that if they
just wait long enough, Ronald Reagan
will bend or break."

‘Battle Fatigue’ a Factor

Other conservative leaders struck a
more fatalistic note. ““There isn’t an-
other Bob Bork out there, and we knew
that all along,” said Daniel Casey,
president of the American Conserva-
tive Union. “When the dust settles, peo-
ple will regard this as a good choice. All
of our information says he's a pretty
solid conservative.” Furthermore, Mr.
Casey said: “There’s institutional bat-

tle fatigue involved here.”
From the liberal end of the political




spectrum, there was a striking differ-
.| ence between the reception J. Ken-
pedy received today, muted though it
was, and the waming mnotes that
greeted Judge Bork and Judge Gins-
burg. Senator Edward M. Kennedy,
who led a harsh attack on Judge Bork
and described Judge Ginsburg as
“Judge Bork without the paper trail,”
said today only that he was interested
' in studying the new nominee’s lengthy
‘judicial record. “I look forward to the
rings and to meeting Judge Ken-
nady‘d ,”' the Massachusetts Democrat

‘said. '
Laurence H. Tribe, the Harvard Law
, School professor and a liberal who has
‘rheen a close adviser to Senator Biden,
said in an interview that his initial im-
|pmsiom of Judge Kennedy were

‘‘very favorable.”

“His opinions are more sensitive
than strident,” Mr. Tribe said. ‘‘He re-
places the dogmatism of Robert Bork

?Vﬂ with a sense of decency and modera-
b N

tion. .
Some Views Are Unknown

But despite Judge Kennedy's volumi-
nous record, little has been gleaned so
far about his views on key issues én
which the Supreme Court is clole?'
divided. These include abortion, af-
firmative action, and the relationship
between church and state.

Senators said they expected Judge
| Kennedy to be asked to comment in de-
tail on his judicial philosophy and
views on specific constitutional issues
| at his confirmation hearings.

Senator Patrick J. Leahy of Ver-
mont, a Democratic member of the Ju-
diciary Committee, said he expected
the hearings to be ‘‘substantive,” add-
ing that he planned to concentrate his
own questioning on the areas of free
speech, religion, privacy and law en-
forcement.

Senator Arlen Specter of Pennsylva-
nia, the only Republican on the com-|
mittee to vote against Judge Bork,
said: “At first blush, Judge Kennedy
looks good, but the Judiciary Commit-
tee will have to check out his qualifica-
tions very carefully, as the Constitution
requires.”

The nominee himself, asked at the
news conference whether he was “‘con-
cerned about this intense scrutiny that
seems to go to a Supreme Court nomi-
nee now,” replied, “I'm looking for-
ward to this scrutiny that the Senate
should give any nominee in the dis-
charge of its constitutional duty,”




cian. He has an overall theory of the law
and the Constitution, and he tries to fit
cases into that theory. Tony Kennedy is
much more in the mold of Lewis Powell.
He is a conservative and an advocate of ju-
dicial restraint, but these are simply overatt
principles. He takes cases one by one.”

One striking example of the differ-
ence: in separate cases, Bork and Kenne-
dy both ruled that the Navy could dismiss
homosexuals from the service, but for
very different reasons. Bork took the oc-
casion to attack a long line of Supreme
Court decisions reading into the Constitu-
tion a right to privacy. Kennedy, in con-
trast, noted that homosexuality “might be
constitutionally protected activity in some
other contexts,” but not in the Navy,
which has a special need to maintain or-
der among men forced into close contact
with one another. He added that the regu-
lations requiring discharge of homosex-
uals, though not unconstitutional given
the situation, were nonetheless “harsh”
and not necessarily “wise.”

In another celebrated case, Kennedy
slowed but did not stop the movement to
require equal pay for women and men per-
forming jobs believed to be of “comparable
worth.” The background: a study of Wash-
ington State’s employees found that pay for
jobs filled mostly by women averaged 20%
less than wages for different jobs requiring
supposedly comparable skills that were
held mainly by men. A federal judge held
that this constituted illegal sex discrimina-
tion and awarded damages estimated as
high as $1 billion to female workers.

No, said Kennedy, writing for a unan-
imous three-judge panel of the appeals

court. There was no proof that the gap in
pay scales reflected discrimination rather
than the play of market forces. Federal
civil rights legislation is not “intended to
abrogate fundamental economic princi-
ples such as the law of supply and de-
mand” and thus “does not obligate [the
state] to eliminate an economic inequality
which it did not create.”

Nonetheless, Kennedy’s opinion did
not slam the door on comparable worth.
He left open the possibility that in a dif-
ferent case—and several are pending in
other states—a different set of facts might
establish that unequal pay scales did in-
deed result from discrimination and were
thus illegal. Says Winn Newman, an at-
torney for the union that lost the Wash-
ington case: “His decision went to the
facts. The open question is what facts con-
stitute a basis for a court to infer that the
reason for disparity was discrimination.”

bout a fourth of all Kennedy’s

opinions concern matters of

criminal procedure, and in those

cases he has generally taken a
law-and-order line. For example, he up-
held the death penalty for a Nevada con-
vict, already jailed for murder, who com-
mitted another murder in prison. But
Kennedy has shown sensitivity to the
plight of individuals, something that crit-
ics found lacking in Bork. One case arose
after police discovered drugs on an immi-
grant crossing the Mexican border by
subjecting the man to a body-cavity
search. “I remember him agonizing over
that,” says Kozinski. The suspect was
clearly guilty, but Kennedy “felt he had

THE WHITE

= WSHINGTON

been treated way below the standards for
a civilized society.” So he joined in over-
turning the conviction.

In First Amendment cases, Kenne-
dy’s opinions have pleased the press. In
1978, for example, a plaintiff who had
been convicted in an insurance scandal
demanded to see film of a show NBC was
preparing on the case, arguing that it
might inflame public opinion and jeopar-
dize his chances of parole. A lower court
ordered NBC to surrender the film, but
Kennedy struck down the ruling as being
“aimed toward prepublication censor-
ship.” Said the judge: “It is a fundamental
principle of the First Amendment that
the press may not be required to justify or
defend what it prints or says until after
the expression has taken place.”

Kennedy’s case-by-case approach
means that it is hard to make sweeping
generalizations about how he would rule
on the great legal issues facing the Su-
preme Court: affirmative action, Govern-
ment involvement with religion, abortion
and privacy rights. Says Deput icitor
General Donald Ayers, who argued sever-
al cases before Kennedy: “I always had
the sense that he approaches each case

with no predilection about who will be the |

winners or losers.” Kozinski asserts that
Kennedy sometimes is open to change
even after reaching a preliminary deci-
sion. When clerks had trouble framing
an opinion according to the judge’s in-
structions, says Kozinski, Kennedy would

Introducing two losers and a potential winner:
Bork in July; Ginsburg three weeks ago;

Anthony Kennedy and family last Wednesday

7
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Federal Judge Anthony Kennedy
Selected for Supreme Court Seat

Continued From Page 3
(Judge Kennedy) to be a thoughtful, mod-
erate conservative, not a zealous ideo-
logue, but someone who is respectful of
constitutional principles.” He, too, said it
is “premature to draw any final conclu-
sions."”

A Sacramento native, Judge Kennedy
received a degree from Stanford Univer-
sity and studied at the London School of
Economics before graduating from Har-
vard Law School with honors in 1961.

After a brief stint with a San Francisco
law firm, he returned to Sacramento in
1963 to pick up the law practice of his fa-
ther, who died that year. The practice,
later merged with those of two other law-
yers, involved a range of legal advice and
litigation for a variety of clients and in-
cluded some lobbying for corporations, in-
cluding Capitol Records Inc., now a unit of
Thorn EMI PLC, and Schenley Industries
Inc., now a unit of Rapid-American
Corp.

White House officials say that they and
the Federal Bureau of Investigation have
looked extensively at Judge Kennedy's rec-
ord as a lobbyist and have turned up noth-
ing controversial.

Mr. Kennedy first came to the attention
of then-Gov. Reagan when he helped draft
a constitutional amendment limiting Cali-
fornia state taxes and spending. Voters re-
jected the plan in 1973, but two years later
Gov. Reagan urged President Ford to ap-
point Mr. Kennedy to the federal appeals
court based in San Francisco.

Friends say Judge Kennedy is an in-
tense, soft-spoken man with a wry sense of
humor who is dedicated to his family. He
and his wife, Mary, a third-grade teacher,
have a son Justin, 23, a Stanford graduate
now working in real estate; a son Gregory,
22, and daughter Kristin, 19, both Stanford
students. His friends say he is a practicing
Catholic, an avid reader, and a sometime
golfer and tennis player. Judge Kennedy
dresses conservatively, is trim and stands
more than six feet tall.

Despite a serious manner in the court-

. room, he is best known at McGeorge Law
School for occasional theatrical flourishes
at his Monday night classes. To celebrate
the Constitution’'s bicentennial, he arrived
a few weeks ago in powdered wig, ruffled
shirt and Colonial coat to portray James
Madison and lecture on the problems of

drafting the Constitution. In other years, .

he has received ovations from standing-
room unly classes for his portrayal of
Prosident Franklin Roosevelt urging sup-
iport for packing the Supreme Court. Stu-
dents say he has a limitless memory for
constitutional law and rarely uses notes or
a textbook in class.

When he was passed over by President
Reagan in favor of Judge Ginsburg, Judge
Kennedy's students planned last Monday
to hang a banner in the classroom saying,
“You'll always be supreme to us."" But
they never got to display the message;
Judge Kennedy was called to Washington
again.

On the bench, Judge Kennedy ‘‘adheres

to precedents; he’s not a judicial activist,"
says a former partner, state court Judge
Hugh Evans. Also, in his reluctance to ex-
pand the rights of criminal defendants and
suspects, he fits the definition of what
President Reagan wants—a Supreme Court
nominee committed to law and order.

Some of his more important decisions
may become a focus of controversy. In
1985, he rejected women's claimg that
Washington state must give male and fe-
male workers equal pay for jobs that are
different but have ‘‘comparable worth."
He wrote a 1983 dissent, which the Su-
preme Court followed to a degree, urging
relaxation of the constitutional rule that il-
legally obtained evidence must be ex-
cluded from criminal trials. In 1979, he
wrote that the Pasadena, Calif., school sys-
tem had satisfled a desegregation order
and wasn't required to continue efforts to
keep racial balance.

In a 1980 case with which the Supreme
Court agreed, he struck down the ‘“legisla-
tive veto’’ by which either house of Con-
gress could disapprove by a simple major-
ity an action by the executive branch. And
conservatives want to ask Judge Kennedy
about a 1980 ruling that, although it upheld
the Navy's discharge of homosexuals, sug-
gested that some homosexual conduct is
entitled to constitutional protection.
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Lyle Denniston
syﬂuy:m Bureau of The Sun

WASHINGTON — Anthony
McLeod Kennedy. President
Reagan's new choice for the Su-
preme Court. is a family man who
leads a traditional life, has a tradi-
tional view of the law and — &
friend said — “really is a Mr. Clean.”

His reputation as a judge is that
of a staid conservative who writes
narrow, carefully crafted opinions
— and does 30 with visible self-as-
but without flair.
But his reputation as a constitu-
tional law teacher is that of a stirring
storyteller who can rouse the class
to applause — and who may. on
rare occasion, show up in costume.
“What | remember most.” said a for-
mer student, “is-the way he made
the stuff interesting "

“For-the-past-22-years. he has

mixed his career as a part-time.
night-school law teacher first with
his role as a lawyer-lobbyist and.
since 1975, with his role as a judge
— often in the minority — on one of
the nation's most liberal courts, the

U.S. Circuit Court of Appeals.
-~ Up close. he does not fit the image
of a glad-handing lobbyist. his
friends say. because he was never
that type of person. He was de-
scribed by one associate as "genu-
inely warm. a very modest and
mild-mannered person. There is not
a trace of arrogance to him whatso-
ever.”

, oreover. said that friend. he “is
the opposite of a social butterfly. He

| will not make the social scene In

Washington.”

|  When he became a federal judge.
| 1t is said. he severed a lot of his so-

cial ties. Now, he plays golf mainly
with his wife and children. “He is

‘close to his family and a few old fam-

ily friends.” said one of those. who
'added: "He is a classic all-American.
an exemplar of traditional American
values”

__ Judge Kennedy reads heavily.
with a particular fondness for con-
stitutional history. and has been
said (o regard a treatise on the law
as a pleasant diversion for a Satur-
day moming.

There is already a tendency in

Washinglon to suggest that as a jus-*
tice. Mr. Kennedy would provide a

*swing” vote when the other justices
were closely divided. much in the
fashion of the man he would replace.
retired Justice Lewis F. Powell Jr.
But Washington. Judge Kenne-
dy's close acquaintances say. may

be surprised.

THE

Conservative on bench, Kennedy is called
“Mr. Clean’ with flair for teachun,

Said one: “"He is a conservative,
rather than a moder{le conserva-
tive. He is definitely oniebf the con-
servative judges on the' Sth Circuit.
Hebmlmu.:ynynm«a

swing' .

In the 12 years since President
Gerald R. Ford appointed him to the
federal bench in Caltfornia, Mr. Ken-
nedy has written close to 500 opin-
jons and taken part in some 1,400
rulings. But, said a man who has
worked with the judge. 71 can't point
to one opinion in which he lays out
his philosophy. ... He is a practi-
tioner of judicial restraint. in the
classical sense. He doesn’t use his
opinions as a kind of vehicle for
broad. ideological pronouncements
of what the law ought to be.”

Rather. it is said by those who
know his work well, he takes the
law as he finds it in the precedents,
applies those to the lawsuits before
him, one case at a time, and moves
on to the next dispute.

Those who studied constitutional
law under Judge Kennedy at the

School of Law in Sacramento say it

the judge's personal view about

which decisions were right or wrong.

“He did not attempt to incuicate

| in the students an ideological bent.”

sald an ex-student who now works

in a legal office for the state of Cali-

| fornta. “I am some kind of a liberal.

and | didn't feel | was cheated. He

simply gave us a very close analysis
of the cases.”

University of the Facific's McGeorge .,
was usually not possible to detect .

SUN

At this point, it appears that
some controversy could arise in
thl'gm‘:.m:

First, his opinions as a ,
mmmww’ﬁm
and civil rights activists for a ruling

'in 1985 permitting the state of

. Washington to continue paying its

+ @8 a conservative, Judge Kenn
may be pressed closely before fﬁﬁ

Senate Judiciary Committee
to
’ his personal assessment of mf,;:

« Supreme Court rulings —
i larly on civil ts. WP!RIC\J'
wA\\;erau o Hehu .
ready, several civi -
ganizations have fodnd a:g'nt; ::s
opinions on the appeals court a
number they find objectionable, and
scnators will be fed possible ques
tions about those. Conservative
groups also have been less than
completely enthusiastic about what
they have read in his Judicial work;

::) may be pressed from that side.

2&

ring a community volunteer group's
members from suing real estate
salesmen to stop them from steering
black home-buyers to particular
neighborhoods, and a 1983 decision
(later upheld by the Supreme Court)

the use of criminal evidence
that police obtained illegally when
carrying out a defective search war-
rant

On the other hand. he has been
criticized by conservatives for a
1980 ruling uphoiding the Navy's
authority to discharge homosexuals.
The criticism Is based upon Judge
Kennedy's seemingly favorable cita-
tion of the Supreme Court's 1973
abortion decision as supporting a
right of privacy in sexual matters.
Despite that citation, the judge con-
cluded that the Navy regulation did
not violate the right of privacy of ho-
mosexual sailors.

O Second. his activities.

Upon the death of Judge Kenne-
dy's father. a powerful lobbyist in
Sacramento, the younger Kennedy
took over his lobbying activities, rep-
resenting the liquor industry. the

ph recording industry and
a group of opticians before state
and the legisiature.

His activities, which associates
have described as more legal than
legislative, will be combed to see if
he was an advocate of controversial

O Third, his former membership
in private clubs.

Judge Kennedy recently resigned
from the Olympic Club in San Fran-
cisco, which has been in a dispute
with the city because it bars women
and blacks as members. He had
been a member of that club for al-
most 25 years.

In addition. Judge Kennedy prob-
ably is going to be examined on the
nature of his ties to Attorney Gener-
al Edwin W. Meese Il

i
_@i_
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A centrist
* like Powell
By Aaron Epstein
Iogurrey Wesiu egten Buress
WASHINGTON — His colleagues
describe Anthony M. Kennedy, Presi-
dent Reagan's new choice to replace
centrist Justice Lewis F. Powell Jr.,
as a Powell without a Southern ac-
cent.
In personality, style and approach
10 the law. they say Kennedy resem-
bles Powell, the ycntle Virginian
who was the least predictable of the

Supreme Court justices for morc

than 1S years and who cast the piv-

otal vote In a series of S4 decisions
on the court's most sensitive, conten-
110us issues.

/ Kennedy, like Powell. is a bright.
/ restrained, pragmatic conservative
/ who, during his 11 years on the fed-

eral appeals bench in California,
wrote carefully crafted opinions that
were tailored 10 the facts at hand,
respected the relevant precedents
and made sure that proper proce-
dures were scrupulously followed.

/" More judicial technician than le-

gal philosopher, Kennedy declined

10 reach oul 10 make sweeping pro-
nouncements in the manner of
Judge Robert H. Bork, the controver-
sial theoretician of the right whose
bid for the Powell seat was rejectled
last month by a 5842 Senate votc.

Somewhere among Kennedy's hun-
dreds of rulings. there probably is at
least one to please or displeasc any
Interest group. In short, Kennedy
could become the unpredictable
swing vote that Powell was.

“He’s a person in the mold of Jus-
tice Powell 1n that he looks at each
case as an individual process.” said
Gordon Schaber. dean of the Univer-
sity of the Pacific’'s McGeorge School
of Law in Sacramento. Calif., where
Kennedy bas been a popular pari-
time teacher of constitutional law
for more than 20 years.

“My sense 1s that the senators
thought Judge Bork was 100 much of
an ideologue, 100 divorced from the
practical consequences of his be-

liefs.” said San Francisco lawyer
Kevin Kelso, who clerked for Ken-
pedy from 1978 to 1980. “Judge Ken-
nedy is not like that. He has a more
practical sense of the world and is
not solely concerned with '“eory.
He's stmilar to Justice Pow-  Jat
sense.”

The difference between bork and
Kennedy may be seen in the way
both judges treated the same issue:
the question of the constitutionality
of regulations Ngin?“ homosexuals
from serving in the Navy.

Bork, a federal appesls judge here
who bad long criticized the Supreme
Court's finding of a general, unwrit-
ten right of privacy in the Constitu-
tion, drew the broad conclusion that
there was no constitutional protec-
non for voluntary homosexual con-
duct. -

Kennedy also upheld the Navy's
dismissal of three gay sailors with
good service records. But. 1n an opin-
ion that has provoked opposition to
bim from Sen. Jesse Helms (R.. N.C))
and some other conservatives, Ken-
pedy wrote that the Navy rule was “a
harsh one.” And he cited Roe vs.
Wade, the Supreme Court's landmark
1973 decision upholding abortions. as
authority for a right of privacy that
could protect homosexuals in some
non-military situations. '

“It should be plain from our opin-
jon." Kennedy wrotc, “that the con-
stitutionality of the regulations
stems from the needs of the military
... and from the unique accommoda-
tion between military demands and
what might be constitutionally pro-
tected activity 1n other contexts.

He was also careful 1o point out
that “upholding the challenged regu-
lations as constitutional 1s dlsunc‘t_
from a statement that they are wise.

If there is some grumbling on the
right. there 1s also some grousing on
the left.

“He has decided mn?‘y “”j
ainst civil rights plaintffs — an
l.gn's disturbing.” said Leslie Proll.
an attorney for the liberal Alliance
for Justice. In one such case. Ken
nedy ruled that housing discrimina:
tion “testers.” who asserted that real
estate agents had steered minonty
customers away from whitc neigh-
borhoods. had no standing 1o sue.

Labor uniopns and feminist groups
were disappointed by Kennedy's re-
jection of the concept of comparable
worth 1n a 1985 case. His opinion
overturned a scx discrimination rul-
ing that gave 15.000 women working
for Washington state up to $1 billion
in pay raises. The women argued that
they were paid less than men for
performing jobs requiring compara

ble skills.
Z
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‘Kennedy concludea inat iecera:
civil rights laws did not require
equal pay for maledominated and
femaledominated jobs unless there
was evidence of a discriminatory mo-
tive for pay disparities. which he

“attributed 1o ™~-\ct forces

Congress d: cintend . “adro-
¢ fundameniai economic princi-
ples such as the laws of supply and
demand or 10 prevent employers
from competing in the labor mar-
ket.” Kennedy wrote.

It was a decision. said Judith Licht-
man, executive director of the Wom-
en's Legal Defense Fund. that
showed a “lack of sensitivity 1o wage
discrimination suffcred by women
in the United States.”

A tough-on<rime jurist, Kennedy
usually has ruled for police and pros-
ecutors. He upheld death sentences,
and this year approved a sentence of
1ife without possibility of parole for a
47-yearold drug offender with no
prior criminal record. The sentence
was barsh, Kennedy conceded. but
be noted that the defendant had con-
tinued his drug operations while
free on bail and 1o jail “displayed no

remorse for his crimes.”

He argued in a 1983 dissent to allow
the use of evidence obtained in an
illegal search by police who reason-
ably believed they acted lawfully. A
year later, the Supreme Court agreed
with Kennedy. 63.

On the other hand, Kennedy some-
times cracked down on the police or
prosecutors when he believed they
acted outrageously or breached im-
portant procedural safeguards. In
1977 he reversed a robbery convic-
tion because a co-defendant did not
get a separate trial. In 199 he threw
out evidence from an auto search
saying that the police lacked “a rea-
sonable suspicion of crimipal actiy-
ity "

Former students in his constitu.
tional law classes described him as a

gangling. almost shy, man who cha! |
lenged them to question the ratio |
nale of Supreme Court rulings and 1c |
perceive trends in the law ‘
“He's not real flashy, but the stu
dents still love him," said Ronald B
Robe. a student in Kennedy s clasc
two decades ago and now a Superior
Court judge 'n Sacramento. *| dor !
remember him making any polic:
Judgments in class. He wasn't taking
Sides. He doesn't see 11 as his missior
10 promote a particular philosoph:
He's not a person with an agenda
McGeorge professor Charles Kelso
whose two sons and daughter-in-law
Clerked for Kennedy. laconically ex-
plained why the Sl-yearold Sacra:
mento jurist should fare better thar
Bork: “He's like me — a conservati e
but not a reactionary.”

—

|




/ Anthony m“::::;& .
‘lar—bed as.a . ar .
“amost prissy ' by other members
of the US. 8th Circuit Court of
Appeals—astonished a group of
Sacramento law students recently
by giving a lecture in a powdered
wig and three-cornered hat.

Kennedy, who teaches constitu-
tional law at McGeorge School of
Y e O, fonstitution by

of the US. y

e to be James Madison,
one of the authors of the Federalist
Papers and one of the probable
Supreme Court nominee’s personal
heroes.

Holds Students’ Atteation
“He kept it up for the entire
class. He was pretending he was
Madison at the Constitutional Con-
vention, and it was like he'd read
the daily record,” one student said.
“You could have heard a pin drop.”
That incident in September
stands in dramatic contrast to the
it of a cautious and less-
than-colorful federal judge drawn
by Kennedy's colleagues on the 9th
Circuit as well as others in reaction
to the announcement of his selec-
tion.

“He's not a jokester,” said Chief
Circuit Judge James R. Browning.
“I've certainly never seen him do
anything like that. I've never heard
of such a thing before. He has a
Jove for the law. You have to put it
in the context of trying to reach out
to his students.”

Amid wide praise from both
liberals and conservatives on the
nation’s largest federal appeals
court, there was a consensus that
Kennedy's 12 years on the federal
bench have been marked by a lack
of controversy extending from his
work as a judge to his private life.

“I say with confidence that it is
the unammous view of the judges
on this court that, 4f confirmed,
Judge Kennedy will be an out-
standing jusuce,” said-Browning, a
Democrat appointed to the 9th
Circuit 1n 1961. “On this court, he 1s
certanly not controversial on ei-
ther end of the spectrum. We know
from personal experience that he is
an objective, thoughtful and bal-
anced judge.”

flos Angeles Simes

In eontrast to several Yth Lireunt
£onservauves, including some
:mﬂy‘eond::nd tlcr the nomina-

on, Kennedy's legal opinions
since his tment

4 byhddqu
ed sharp ideological d&- with

Democratic judge ted b
President Jimmy er. --m{
opinions are very cautiously writ-

ten. He's not in any way abrasive.
He’s a good strong, solid conserva -
tive, but he doesn't go owt of his
way W pick a fight. He doesn't go
anywhere he doesn't have o go in
wnung an opinion.”

Although some Democrats on the
#th Circuit withheld judgment on
whether Kennedy can survive the
confirmation process, saying it has

nominations, several leading con-
servauve judges predicted that the
Senate would find litue in Kenne-
dy's record that could cause him
serious trouble.

“It's fair to call him a moderate

conservative. Whereas he's a bit to
the left of me, that's probably to his
advantage,” said Senior Judge Jo-
seph T. Sneed, viewed by some as
the 9th Circuit's leading conserva-
tve spokesman.
- “I think he's almost ideal for the
job,” added Sneed, 2 1973 appointee
of President Richard M. Nixon
“He's the right age. Right back-
ground. Right attitude. He's a good
Ju%g'e tnd huis personal life 18 impec-
cable.

First Senate Page

Kennedy, 51, was born in Sacra-
mento and was the California Sen-
ate’s first page at the age of 10. His
father, Anthony J. Kennedy, was a
prominent attorney and lobbyist ’
who worked as a sole practitioner,
His mother, Gladys M. (Sis) Ken-
nedy, was viewed as a “
dame” in Sacramento society du--
ing President Reagan's tenure as
California governor from 1967 o
1974. Kennedy's father died n
19f(3. his mother in 1981,

ennedy was graduated from
Stanford University in 1958 and
Harvard Law School in 1961, stud-
ied for a year at the London School
of Economics and taught a seminar
there on U.S. government. He first
pracuced law in San Francisco

23
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with the firm of Thelen, Marrin,
Johnson & Bridges, now a 282-law -
yer firm. However, he returned to |
Sacramento when his father died in

were 30 happy with hum they

persuaded him (o stay. He built his |
father's practice into one of the |
finer firms in Sacramento—Evans, |

lawyersorso.” - i

appointment to the 9th Circuit in
1975. State records say that hus
lobbying clients included Capitol
Records and disclose that Kennedy
estimated that 10% of his time was
spent as a lobbyist and the remain-
der asa lawyer. ,.
“T would not classify him as a |
lobbyist; I would classify him as a
lawyer,” said James D. Garibaldi, a
Sacramento lobbyist for more than
40 years. “] never knew of hum
working on any liquor bill as a
lobbyist. As far as I knew, he did
legal work for them [Schenley).”
Two years after taking over his

" father's law practice, Kennedy,

whoee wife, Mary, is an elementary
school teacher, began teaching a
class in constitutional law at
McGeorge School of Law in Sacra-
mento. He continued his teaching
after his appointment to the federal
bench

"He"a regarded as a very good
feacher,” said Gerald F. Uelmen.
the liberal dean of Santa Clara
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\ ficials of a Reagan administration
* occurred in 1967, when Paul
Haerle, who had worked with Ken-

Haerle recalls Kennody as a
“gtrong Republican” but one who
was inactive in politics.

Haerle introduced Kennedy to
Edwin Meese III (then state clem-
ency secretary, now U.S. attorney
general) and others in the Reagan
Administration and recalls that
Meese later enlisted Kennedy to
help draft Proposition 1, an unsuc-
cessful 1973 initiative o curb state

spending.

“I don't think he had an intimate
relationship with the Reagan Ad-
ministration, but we were all fairly
close up here,” Haerle said. “We
had families of a certain age and
kids of a certain age. He was very
fmendly, but not a hail-fellow,
go-to-Posey's-and-have-a-few-
belts kind of guy.” Posey's is a
Sacramento restaurant favored by
politicians.

On the 9th Circuit, Kennedy was
involved at an adminustrative level
in opening the court's new
Southern California headquarters
in Pasadena last year and has been
a leader in campaigning for a
judicial research center nearby.

If confirmed by the Senate, Ken-
nedy would be the first 9th Circuit
judge to sit on the high court since
1925 and only the third in history to
be appointed from the nation's
largest circuit, which covers Cali-
fornia and eight other Western

states and U.S. territories stretch-
ing to Guam and American Samoa.

In a 1984 interview with The
Times, Kennedy, one of the few 9th
Circuit judges who has publicly
advncated splitting the circuit 1nto
ST..er unils spoke wit: ° ..
mx of. cauton and mud humor
about his work as a judge and
problems facing the courts.

“We're essentially a negative
body,” he said. “The functions of an
appellate court are two. The first is
a corrective function and the sec-

tion is becoming somewhat blurred.

“When [ first got on the court, |
thought this is going to be very
exciting,” Kennedy added. “But |
find that, in a great number of
cases, I'm thinking of future cases.
It seems to me we have Lo write
stuff pretty quick. Just the press of
business makes 1t difficult to assess
our own role.”

In addition to his work on the
court and as a law professor, Ken-
nedy, who has t.hree children, is

active Catholic.” The judge,
clearly comifortable with his life
.style in Sacramento, told friends
and colleagues that he was relieved
when he was first passed over for
the nomination in October.

“I think everybody on the court
was disappointed,” Judge Brown-
ing recalled. “Tony called me and
he told me: ‘Jim, [ didn't make it." |
expressed dismay. He said: ‘Frank-
ly, I'm glad to be coming home.'"

Officials at McGeorge School of
Law said Wednesday that they
have not decided what o do about
replacing Kennedy. Professors and
students Joined in praising him and
predicung no problems in the Sen-
ate confirmauon process.

“1 t.hmk he's a very intelligent
guy,” said student Steve Hanson..
“You can't really tell from his
classroom discussion what his poli-

" tics on-the issues are.

“He's an honorable man. He's
never smoked pot in class once,”
Hanson added.

Statf writers Richard C. Peddock
and Jerry Gillam contributed to this
story.
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By DAVIDG. SAVAGE.
Tiones Staff Writer

reputation as a moderate conserva-
tive very much like the man whose
Supreme Court seat he could fill—
Justice Lewis F. Powell Jr.

Powell frequently served as a
swing vote on an evenly divided
court. and President Reagan had
hoped to replace him with a reliable
conservative who would tilt the
court 1o the right on such issues as
abortion, civil rights and religion.

Pessible Swing Vete

But legal experts said Wednes-
day that Kennedy may be another
unpredictable swing vote whose
instincts are conservative but who
is unlikely to be a faithful ally of
the right.

“Kennedy decides each case on
its merits,” said Santa Clara Uni-
versity law dean Gerald F. Uelmen.
“He doesn't bring an agenda to the
bench. He has the reputation of
being a judge who is reliable, who
doesn't venture very far and who
has a solid respect for precedent.”

Lawyers find Kennedy to be
more of a judicial technician than a
conservative ideologue, one who
usually seeks to balance competing
principles.

“With Kennedy, you always
think you have a chance,” said
Peter Davis, an Oakland attorney
and president of the California
Academy of Appeliate Lawyers.

.

| flos Angeles Simes
 Experts Think Kennedy !
New Swing Vot

v -tvil rights lawyer wu-
lax ' " smd that sevéral of

Lawyers who have examined
Kennedy's rulings as a judge since
1975 on the San Francisco-based

" Sth Cireuit Court of Appeals be-

\

‘.

" "ljeve that he can be counted on to

uphold criminal eonvictions except
Wmdmm-
His record indicates also that,

:"although he approaches new civil

.'nghts claims with a skeptical eye,

be demonstrates a clear

. to follow established law in favor of

existing civil rights and civil liber-
 ties

On abortion, lawyers say that
they have heard conflicting rumors
about his views but that they can
find nothing in his record to sug-
gest whether or not he favors a
legal right to abortion.

. Kennedy's key opinions include:
,+ ~In 1980, in upholding the Na-
.¥y's discharge of three servicemen
for homodexuality, he indicated
~'that he was not strongly in favor of
such a policy. In a lengthy opinion,
bhe held that “private consensual
homosexual behavior’” may be
-off-limits to government interfer-
ence but that thé military has
special authority to set strict rules
_for its personnel.

. Last year, the Supreme Court

jit

.
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terfere.
—In 1976, Kennedy dismissed a
civil rights suit against Los Angel-
es realtors who were steering black
couples o neighborhoods occupied
only by blacks. He found that those
who brought the suit were not
actual victims of discrimination.
The Supreme Court later disa-
greed. In an opinion by Powell, it
said that the Fair Housing Act
often must be enforced by “‘third
—In 1978, Kennedy threw out a
district judge’s order seeking to
inspect a television movie for inac-
curacies before it was aired. “It isa
fundamental principle of the First
Amendment,” Kennedy wrote,
“that the press may not be required
to justify or defend what it pnnts or
says until after the expression has
taken place.”

‘He listens to the arguments and
be can be persuaded. He doesn't
‘have a fixed tion or a

» ‘went even further than Kennedy's
."-court by upholding a Georgia law

philosophy that will dictate the . imposing criminal penalties for ho-
result in the case, and youcan't say  mosexual conduct. Powell cast the
that about a lot of judges.” . key vote for the majority.

However, liberals and civil
rights activists were not ready to
pronounce Kennedy acceptable.

“After the first two they sent up,
there is a temptation to rush W
judgment in favor of this one”
"American University law professor
Herman Schwartz sad. “But you
have to wonder: Why is Jesse
Helms mollified? What does he
know that we don't?” Helms is the
conservative Republican senator
from North Carolina who had op-
- posed Kennedy two weeks ago.

_=1n 1983, an appeals court threw
‘out the conviction of a cocaine
seller in Los Angeles after it con-
cluded that ‘the search warrant
fssued by a magistrate was improp-
erly vague. Kennedy dissented,
mying that the evidence should be
used as long the police operated in
“good faith.” The next year, the
Supreme Court sided witk Kenne-
dy and created a new “good-faith
exception™ (0 the rule excluding
tainted evidence from court.
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F ' o New York Times/Paul Hosefros
Judge Anthony M. Kennedy getting a kiss from his wife, Mary, after President Reaghn nominated him to
the Supreme Court. With the Kennedys were their children, from left, Justin, Kristin and Gregory.
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Restrained

Pragmatist
Anthony M. Kennedy

By ROBERT REINHOLD
Special to The New York Times
SAN FRANCISCO, Nov. 11 — In the
of family turmoilthe—

_modern world
life of Judge Anthony Mc -
I ] Il Hutno b

~__man i ineial

constancy and familial

Man ~Gyaliy. He has been

. inthe “married to the same

News woman for 24 years, has

sent all three of his chil-

dren to his alma mater, Stanford Uni-

versity, and lives in the same white

colonial-style house in Sacramento,

behind a camelia bush and a neat row

of gardenias, where he was born 51
years ago.

_ Such _restraint and respect for —
_%EEEQELmMJm4$mLmJEL§Eﬂ_

opinions of the man President Rea-
gan has picked as nis third choice to
fill the vacant seat on the Supreme
Court. And if the President had origi-
nally hoped to fill the seat with a doc-
trinaire conservative, he will not find
that in Judge Kennedy, an energetic,
self-effacing and immensely polite
man who likes to read history, com-
plain about his deteriorated golf
game and taste fine California wines.

While Tony Kennedy, as friends
call him, is clearly a political and
legal conservative, he strikes those
who know him as a quiet pragmatic
one, open to persuasion. His 500 or so
written opinions in 12 years on the
Court of Appeals for the Ninth Circuit
in San Francisco are cautiously and

Continued on Page B9, Column 1




pared (o say what it is."”

The 1987 edition of The Almanac of
the Federal Judiciary this dis-
tillation of lawyers’ of him:
““Courteous, stern on the behch, some-
what conservative, bright, well pre-
pared, filled with nervous energy,

__THE NEW YORK TIMES, THURSDAY, NOVEMBER 12,

lrom my many years in Sacramento”
‘‘'some major companies.”
nu the bulk m- pncﬂee he told

mmmm“mmhulhew

HI. cases were mostly .lrdal vari-

asks many q al
mind, not afraid to break new round,
open minded, good business lawyer,
hard to peg, an enigma, tends to ago-
nize over opinions.”
‘He’s More Provinclal’
Colleagues say his style, marked by
enthusiasm, contrasts mark-
edly with the apparently more
worldly Judges Robert H. Bork and

“Nobody will find my\hhg in his
opinions or sonal life that will
raise any lems,"” said the liberal
Federal judge who asked anonymity
“You won't find anything very dra-
matic, very provocative or very con-
troversial. He is not a big liver. He's
more provincial. | wouldn't think
Tony goes to the opera.”

Judge Kennedy was born into Ré-
politics on July 23, 1936. His

v Meﬂlllnﬂi \nd while
have of-

molher Gladys, was a pmmlnenl
civic booster, and his father,

ety di such as a

case involving a development com-
y whose owners included family

riends and his mother.

He also worked as a lobbyist at the
Capitol, representing Schenley Indus-
tries Inc., the liquor distillers; the
California Association of Dispensing
Opticians and Capitol Records Inc. A
state audit in 1975 indicated that he
devoted about 10 percent of his time
to lobbying.

Tles to Reagan and Meese

Meanwhile, Mr. Kennedy also de-
veloped working ties 1o Ronald Rea-
an, when he was Governor of Cali-
ornia and 1o his executive secretary,
Edwin Meese 3d, now the Attorney
General. As a private lawyer, he was
asked to draw up a tax-cutting refer-
endum that falled to win passage in
1973. He was appointed to the appeals
court in 1975 by President Ford.

Judge Kcnnedy does not appear to

J. Kennedy, was a politically con-
nected lawyer and t in Sacra-
mento who was associated with Artie
Samish, a powerful lobbyist and fixer
who ultimately went to jail for tax
evasion. At the age of 10 the youth
took a year off from school to serve
as a page in the State Senate.
He was graduated, Phi Beta Ka)
in political science, from Stanford
University in 1958. Prof. Robert A.
Horn, m emernug who taught the
Kennedy emnuulloml
s him as
Inlelhenl and scholarly even as an
aduate.” “He, !us cumervu

court
wen's snd hnn—l
umnyhhunriﬂ
these lasues.

n "'-hunuodon-n-.-e
0 the ex-

on tangents about social

wlﬂ Mr. Kelso clted the case in

Judge Kennedy upheld the

- right of the vay to dlschqrge a sallor
wfor homosexuai conduct but a

the broader question of the legality of

undergr:
tive bt not a -wln.
H-;?l “His penuml
ly Is sbch that '-‘ hls
m-nﬂwl .
e was lrucl by

to the Harvard Law hut ‘n&n
ing in 1961. His reommate at War-
vard, R. Doble Langenkamp, now in
the ofl business in Tulsa, recalls that
his friend “‘wanted to be a jidge vir-
tually all the time | knew him.”" Mr.
Langenkamp said his roommate was
influenced

sexual rel between ¢

deeply by his parents’ Re-
publicanism.
as the hard rking and most pur-

o= be Judge Kenned
& wyers degcril e Kennedy
‘nl‘e.xlrcmely ;l\ghl but not brilliant
in the way that Judge Robert H. Bork
is. While they have not all liked his
jons, liberal and conservative
rs alike praise Judge Ken-
mdr s lemperament.
“if you plclure a Federal judge, he
does not fit it,” ald Zumbrun,
'drector of the OGIS(‘NII jve Pac

- H
o -\e uendn or ideology.
.c:lr:rvl(lve by never tried to
&ch some holding not justified by
s. ifhe has a ¢ crimi-

poselul

Point for Lawyer
After ?r-muon. Mr. Kennedy
joined a firm in San Francisco,
and in 1963 married Mary Jeanne
Davis, who now teaches elementary

iC . school in Sacramento. That year was
"»me. turning point in the young lawyer's
“He-has-w-tow-ego UNTeshold, e has

life. His father died of a hear! attack,
leaving his personal financial affairs
in extraordinary disarray. The son
returned to Sacramento, sacrificing a
entlally lucrative practice in San
rancisco, to take over his father's
solo practice and help the family.
In his confirmation hearings yor the
Federal als court in 1975 Mr.
l(emnedy racterized his luw prlc~
tice u ‘widely diversified,”
ing ° ‘people with !ndlvldnll legnl

Wul philosopiry, 1 am not pre-

divorce, minor criminal,
prohﬂe matters, my acquaintances

have acc d much wealth. His
Federal financial disclosure state-
ments show he has no more than
$200,000 in assets, not including his
residence.

An issue that may arise in confir-
mation hearings is his membership in
the all-male Olympic Club, a private
social group in San Francisco since
1962. According to press reports here,
he resigned from the club last month
when he was under consideration for
the nomination before Judge Gins-
burg was chosen. Such exclusionary
clubs have come under increasingly
wide criticism, particularly from
women's groups.

His life in recent years has been

Students at the McGeorge School of Law at the Uni-
versity of the Pacific in Sacramento,
ing as they watched on TV as Pri

B9

marked by sorrow. His only brother
died in a surfing accident in Hawaii,
of cancer and his

died shortly thereafter. “The
death of his brother, sister and
mother coming so soon after each
other was an awful lot to bear,” said
Robert M. Wheatley, a former law
partner.

The Kennedys have two sons, Jus-
tin A., who was graduated from Stan-
ford last year, and Gregory D, a sen-
for at Stanford, and a daughter, Kris-
tin M, a al the same

school.

Off the bench, the judge is an avid
reader of history and classic litera-
ture, such as Shakespeare, and occa-

d Judge Anth M. K dy to the Su-

Calif., applaud- preme Court. Judge Ku\nedy teaches a course in
ident Reagan ional law at the school.

sionally plays golf at a local country  without ever looking at a note,” said
club. His approach to life ts a the dean, Gordon ber, who
small-town innocence. When his local  called the energetic lu@e “a human
gas station closed down after 24  hydroelectric project.”
years, he lamented to The Sacra-
mento Bee, It Is the kind of place It was a way of life Jnd.e Kennedy
where | can get my car serviced and  appeared fated to

talk about politics and law and life all
at the same time.”"

For the last 22 years, Judge Ken-
nedy has taught constitutional law
once a week at the M School
of Law at the University of the Pa-
cific in Sacramento. He is a hard
grader, but much admired by his stu-
dents. “They are stunned to see this
man walk in and give a three-hour
dissertation and Socratic dialogue

mento to the court’s seat in San Fran-
cisco and traveling the circuit of nine
states, Guam and Northern Mariana
Island. But then, with the disclosure
of Judge Ginsburg's marijuana use,
the fates twisted again and Anthony
Kennedy was called to Washington to
be offered the post he was refused
just two weeks ago.

o Imorzased wih bl hreath- ot
_Ir;%gy%_mﬂ_h:_lme_m_u&_
~Turning
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Reagan, Calling for ‘Bipartisan’ Effort,

Picks Judge Kennedy for Supreme Court

By STEPHEN WERMIEL
And GErALD F. SEIB
Staff Reporters of THE WALL STREET JOURNAL

WASHINGTON - President Reagan,
sounding conciliatory rather than confron-
tational, selected Anthony M. Kennedy, a
federal appeals court judge from Sacra-
mento, Calif., in his third attempt to fill a
vacant seat on the Supreme Court.

In an appearance in the White House
press room, President Reagan called for
‘“‘a bipartisan effort’” to confirm the 51-
year-old Judge Kennedy and urged
“prompt hearings” by the Senate Judi-
ciary Committee.

Judge Kennedy is a traditional conser-
vative, friends and associates say, who re-

spects legal prece-

dents and believes in -
a limited role for the  /; /‘ N
courts, but who has [ i
no strong ideological

agenda or record of
involvement  with
conservative causes
such as abortion or
school prayer. A
graduate of Harvard
Law School, he has
been a federal ap-
peals court judge for . : ! 2
12 years and, since Anthony M. Kennedy
1965, a highly popu-
lar, part-time teacher of constitutional law
at McGeorge School of Law in Sacra-
mento.

Unlike President Reagan's attempts to
fill the Supreme Court seat with Judges
Robert Bork and Douglas Ginsburg, the
announcement yesterday—which was ex-
pected—evoked no sharp criticism from
liberal Democratic senators and express-
ions of moderate concern, rather than
alarm, from civil rights groups.

Senators and civil rights leaders said
they want to study Judge Kennedy's exten-
sive judicial record—he has written more
than 400 appeals court opinions—and listen
to his answers in confirmation hearings.

There was no immediate decision about
when the Senate Judiciary Committee will
hold hearings, but some senators doubt
they will begin before January.

Committee Chairman Joseph Biden (D.,
Del.) said, “We will . .. move as rapidly
as is prudent.’” Sen. Edward Kennedy (D.,
Mass.), who blasted the last two nominees,
said the judge ‘‘has written a large num-

servatives, who fear that Judge Kennedy
is too moderate, has been “muted,” ac-
cording to White House officials. Two
weeks ago those threats led President Rea-
gan to select Judge Ginsburg over Judge
Kennedy. Yesterday, however, one conser-
vative, Sen. Orrin Hatch (R., Utah), said,
I doubt that any conservatives are going
to oppose him . . . He does appear to be a
conservative judge." .

White House officials said Sen. Jesse °
Helms (R., N.C.), leader. of the anti-Ken-
nedy effort two weeks ago, is ‘‘reserving
judgment’’ until he has a chance to meet
the nominee and discuss his record.

The big question for the White House,
now that it has made its choice, isn't con-
servative reaction. Officials expect conser-
vative groups to support the nomination,
although without real enthusiasm.

Unknown, however, are the attitudes of
the coalition that helped to defeat Judge
Bork. Initial concern in civil rights groups,
said Ralph Neas, director of the Leader-
ship Conference on Civil Rights, focuses on
“‘problems in ... fair housing, voting
rights, wage discrimination and school de-
segregation cases’ in which Judge Ken-
nedy wrote opinions.

But the wait-and-see attitude by liberal
senators and civil rights leaders suggests
that those who successfully opposed Judge
Bork are attaching considerable impor-
tance to the confirmation hearings for
Judge Kennedy. “‘It's very important that
people take their time to study the whole
record,” said Washington civil rights law-
yer William Taylor. “'I don't see how there
can be well-prepared hearings before Jan-
uary."”

Some opponents of Judge Bork had pos-
itive initial reactions. ‘*Those opinions I've
read, even those I disagree with," said
Harvard Law School Professor Laurence
Tribe, a constitutional expert, ‘‘show

Please Turn to Page 28, Column [

ber of opinions that the . . . committee will

want to examine to determine his judicial
philosophy and his commitment to the
principles of the Constitution."”

In an attempt to sound a harmonious
tone, President Reagan stressed that
Judge Kennedy is ‘‘popular” with col-
leagues and with senators *‘of varying po-
litical persuasions.” Judge Kennedy, in
brief remarks, added that he is “‘looking
forward to the scrutiny that the Senate
should give any nominee . ..."

Threatened opposition from some con-

|

1
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Federal Judge Anthony Kennedy
Selected for Supreme Court Seat

Continued From Page 3
(Judge Kennedy) to be a thoughtful, mod-
erate, conservative, not a zealous ideo-
logue, but someone who is respectful of
constitutional principles.” He, too, said it
is “‘premature to draw any final conclu-
sions."”

A Sacramento native, Judge Kennedy
received a degree from Stanford Univer-
sity and studied at the London School of
Economics before graduating from Har-
vard Law School with honors in 1961.

After a brief stint with a San Francisco
law firm, he returned to Sacramento in
1963 to pick up the law practice of his fa-
ther, who died that year. The practice,
later merged with those of two other law-
yers, involved a range of legal advice and
litigation for a variety of clients and in-
cluded some lobbying for corporations, in-
cluding Capitol Records Inc., now a unit of
Thorn EMI PLC, and Schenley Industries
Inc., now a unit of Rapid-American
Corp. :

White House officials say that they and
the Federal Bureau of Investigation have
looked extensively at Judge Kennedy's rec-
ord as a lobbyist and have turned up noth-
ing controversial.

Mr. Kennedy first came to the attention
of then-Gov. Reagan when he helped draft
a constitutional amendment limiting Cali-
fornia state taxes and spending. Voters re-
jected the plan in 1973, but two years later
Gov. Reagan urged President Ford to ap-
point Mr. Kennedy to the federal appeals
court based in San Francisco.

Friends say Judge Kennedy is an in-

soft- f
humor who-is-dedicated-to-his-family. He
and his wife, Mary, a third-grade teacher,
have a son Justin, 23, a Stanford graduate
now working in real estate; a son Gregory,
22, and daughter Kristin, 19, both Stanford
students. His friends say he is a practicing
Catholic, an avid reader, and a sometime
golfer and tennis player. Judge Kennedy
dresses conservatively, is trim and stands
more than six feet tall.

Despite a serious manner in the court-
room, he is best known at McGeorge Law
School for occasional theatrical flourishes
at his Monday night classes. To celebrate
the Constitution’s bicentennial, he arrived
a few weeks ago in powdered wig, ruffled
shirt and Colonial coat to portray James
Madison and lecture on the problems of

drafting the Constitution. In other years, .

he has received ovations from standing-
room unly classes for his portrayal of
Dresident Franklin Roosevelt urging sup-
port for packing the Supreme Court. Stu-
dents say he has a limitless memory for
constitutional law and rarely uses notes or
a textbook in class.

When he was passed over by President
Reagan in favor of Judge Ginsburg, Judge
Kennedy's students planned last Monday
to hang a banner in the classroom saying,
“You'll always be supreme to us.” But
they never got to display the message;
Judge Kennedy was called to Washington
again.

On the bench, Judge Kennedy ‘‘adheres

to precedents; he’s not a judicial activist,”
says a former partner, state court Judge
Hugh Evans. Also, in his reluctance to ex-
pand the rights of ‘criminal defendants and
suspects, he fits the definition of what
President Reagan wants—a Supreme Court
nominee committed to law and order.
Some of his more important decisions
may become a focus of controversy. In
1985, he rejected women’s claimg that
Washington state must give male and fe-
male workers equal pay for jobs that are
different but have ‘‘comparable worth."
He wrote a 1983 dissent, which the Su-

" preme Court followed to a degree, urging

relaxation of the constitutional rule that il-
legally obtained evidence must be ex-

-cluded from criminal trials. In 1979, he

wrote that the Pasadena, Calif., school sys-
tem had satisfied a desegregation order
and wasn't required to continue efforts-to
keep racial balance.

In a 1980 case with which the Supreme
Court agreed, he struck down the ‘‘legisla-
tive veto” by which either house of Con-
gress could disapprove by a simple major-
ity an action by the executive branch. And
conservatives want to ask Judge Kennedy
about a 1980 ruling that, although it upheld
the Navy's discharge of homosexuals, sug-
gested that some homosexual conduct is
entitled to constitutional protection.




DAILY2NEWS

ON THE 200th
anniversary nf
.the signing ¢
the Constitu-
tion last Sep-
tember, Judge
Anthoay Ken-
nedy showed
 up at the law
class he teach-

“LARS-ERIK
NELSON

pondered President Reagan's selection
of Kennedy for the Supreme Court.
“The students were enthralled,”
Schaber said. “The class played the role
of citizens of the era, asking Madison
what exactly was in this new document
he had signed, and Kennedy explained it
to them—through Madison's eyes. It was
astonishing how much work he had done
in preparation.”
s';pnd: like fun. More lmponut. Ken- -

At last, no telling what

Kennedy willdo

prayer and criminal rights—by putting a
right-wing judge on the court

What Reagan has been trying to do, up
to now, is the very thing he has com-
plained about: He has objected to deci-
sions made by “activist” liberal judges—
and wanted to undo them by installing an
activist conservative.

“Kennedy clearly lacks a strongly reac-
tionary judicial philosophy and therefore

-seems prepared to accept the legacy of .

Wednesday, Reagan said: “Judge

But Bork, Reagan's first “conservative”
nominee, believed just the opposite.

‘Bork strenuously argued that if legisla-

tures don't specifically grant people cer-
tain rights—like the right to privacy—
they don't have any. As Macedo, a liber-
tarian conservative, put it: “Do we have
rights as individuals or are we oaly free

FRET T ONS AW

fi

as members of a collective majority?”

be measured against the economic costs
of that right. In its most cold-blooded cal-

Rep. Bill Green (R-Manhattan) is appre-
hensive that he might in fact vote to limit
or outlaw abortion, but acknowledges,
“I'm a little more comfortable with him
than [ was with the first two.”

The most striking difference between

- Kennedy and his predecessors is his ap-

parent absence of ideology. Bork and
Ginsburg were believers in philosophies
of law. Kennedy seems to be guided bya
basic sense ofri;hund mn.. R
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lost a ruling in Judge Kennedy's court sees a
itive side.

“I don't think we have much to fear with him
on the court,” said John J. Cleary, a San Diego
criminal lawyer who argued cases before the
9th Circuit appeals judge for aimost a decade
as a federal public defender.

“I've watched him closely,” MzCh-rysud.

the facts and following
case law or statute, even though he may not
agree with it.”

In a 1986 case involving illegal loan-
sharking and fencing in Las Vegas, Judge
Kennedy, with what he called “littie enthu-
siasm.” wrote the unanimous opinion of a
three-judge panel denying use as evidence
5,000 items of stolen jewelry seized by police
under a search warrant that was too vague.

The case, US. vs. Spilotro, was called an
example of how Judge Kennedy was “forced
by the interpretation of the law of the circuit
to strike down a search warrant and exclude
evidence, even for someone like [Anthony]
Spilotro and his bad reputation,” said Appeals
Judge Arthur L. Alarcon, a Carter appointee
to the Ninth Circuit Court of Appeals where
he is a colleague of Judge Kennedy's.

“It was bizarre that the law . . . would have
given the (police] officers more leeway with-
out a warrant than they had when they were
in possession of a warrant,” Judge Alarcon
said in an interview.

“It was the opposite of what the Supreme
Court had tried to do,” Judge Alarcon said.

In an earlier landmark case, U.S. vs. Leon,
Judge Kennedy wrote a convincing dissent
that persuaded the Supreme Court to modify
its controversial exclusionary rule barring
evidence collected with a faulty warrant.

In the 19683 dissent, Judge Kennedy re-
fused to go along when his court overturned
the conviction of a drug dealer because the
search warrant was deemed technically in-
valid.

He argued that the evidence should be al-
lowed if the officers reasonably believed they
acted lawfully. In its later 6-3 ruling, the Su-
preme Court adopted Judge Kennedy's “good
faith™sationale.

“Like most of us, he shares concern about
the effects of crime on society,” said Judge
Alex Kozinski, another 9th Circuit colleague
and former clerk to the Supreme Court nomi-
nee.

“He is not likely to throw out an otherwise
valid conviction on some minor, technical
transgression [by the police). He's very sensi-
ble about these things,” Judge Kozinski said.

But the 51-year-old jurist also is “very sen-
sitive to the need for the system to play fair
with the accused,” said Judge Kozinski, a Rea-
gan appointee.

If he sees some fundamental unfairmess
that goes either to the way the person was
treated, or that goes to the question of guilt or
innocence, then he has no hesitation in revers-
ing a conviction and requiring a new trial if
that’s what's appropriate.”
In 1977, writing for the majority, Judge
’ Kennedy reversed a robbery conviction be-
| cause a co-defendant did not get a separate
! trial. In another case two years later, saying
police lacked “a reasonable suspicion of
criminal activity” he threw out evidence of
drug-dealing found in an auto search.

In more than 12 years on the appellate
court, Judge Kennedy has upheld maximum
prison sentences for sex offenders and drug
dealers, including a life sentence for a first
offender whom Judge Kennedy said contin-
ued dealing drugs while he was in jail

In 1980, he ruled that law enforcesnent
authorities did set need warrants to conduct
helicopeer flights in search of drug crope,

and shipment over land or water.

He has ruled that the death penaity is con-
mm-d. in gpecific cases, ruled for and

Last yeor, writing for 2-thrad-judys pimtd- & “The guys su excellent judge”

TKennedy mas tougﬁ_' r
but falr in cnmmal cases

may become h
.. The [15-year] sentence was harsh but
ot

—US.V&MOCMWOO

in Vickers vs. Ricketts, Judge Kennedy ruled
that Supreme Court precedent required over-
turning an Arizona death sentence of a pris-
judge failed to instruct the jury they also had
the option of returning a second-degree mur-
der verdict that carried a lesser penalty.

But last May, writing for another three-
judge panel in Neuschafer vs. Whitley, he
upheld the death penaity for a Nevada pris-
oner who strangled another inmate while
serving a life sentence for raping and killing
two teen-agers.

Even police whose procedures have led
Judge Kennedy to throw out criminal cases
have benefited from his decisions, said Sgt.
Chris Buzart of the Paradise, Calif., police
department.

In July, writing for a three-judge panel in
U.S. vs. Boatright, the Supreme Court nomi-
nee overturned a firearms conviction of a
drug dealer's brother from Paradise, on
grounds that police collected the evidence im-
properly during a routine probation invest-
gation of the drug dealer.

“We have no opinion whether it is fair or
not,” Sgt. Buzart said in an interview. “It’s a
complicated system. We just try to adjust to
different circumstances.

“We look for how [such a court ruling] can
help us. Our position is to try to train our
officers accordingly,” Sgt. Buzart said. .

As a constitutional law professor with “a
good historical perspective,” Judge Kennedy
works to understand viewpoints and reason-
ing from all sides of the adversary judicial
process, said Clifford E. Tedmon, a Sacra-
mento lawyer who handles criminal cases.

“He's a little conservative, but a very, véFry ]
fine jurist,” said Mr. Tedmon, who was a fed-
eral public defender when Presi Ford ap-
pointed Judge Kennedy to the appeals court
in 1975.

“I don't think he comes into any case with
preconceived ideas. I like to see judges who
come in with an open mind, even if I don't win.
If they give you a fair shake, thnt‘srenuyuu
you're entitled to,” Mr. Tedmon

A.un.dvoatco(;udiculustrlm!.
Knnedyunm“mmehmnmoﬂedshuu"
on the bench, Mr. Tedmon said. “I don't see
Judge Kennedy as being out there shaking
every cage to change society to comport with
hié own personal view of how the world ought
© be,” he smid.
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BUSINESS CAN'T BANK
ON JUDGE KENNEDY'S VOTE

‘He looks like a conservative but could flow over to the liberal side’

iberals seem mollified—and hard-

right conservatives have little

choice. Judge Anthony M. Kennedy
seems destined to win confirmation to
the U.S. Supreme Court. Yet for busi-
ness, the appointment of a conservative
former business lobbyist may not prove
the expected boon.

Despite Kennedy’s corporate-law
background, his rulings on the U.S.
Court of Appeals in Sacramento show
that he is remarkably eclectic. Friends
say he’s a conservative with a heart, and
that makes it hard to predict how he'll
rule in a given case. Kennedy “is capa-
ble of being a Justice Blackmun,” says
Bruce Fein, a conservative legal analyst.
“He looks like a conservative but could
flow over to the liberal side.”

The 51-year-old Kennedy’s back-
ground seems to qualify him to step into
the shoes of retired Justice Lewis F.
Powell Jr. as the high court’s business
axpert. Kennedy spent 13 years as a
awyer in nto, preparing securi
Jes documents, drawing up employee
compensation plans, and representing
clients in real estate transactions. His
rulings during his 12 years as an appel
late judge show that he usually favors
the free market over government regu-
lation. Yet his decisions aren’t those of
an unyielding laissez-faire economist.

Kennedy’'s best-known business dec-

sion was his 1985 ruling that derailed
comparable worth. A federal district
judge had ruled that Washington State
illegally discriminated against female
employees by paying them 20% less than
men in jobs of similar skill levels. Kenne-
dy rejected the argument that differing
pay scales violate civil-rights laws. He
wrote that the wages were based on
those in the prevailing labor market,
which was ruled by the laws of supply
and demand. Since then, other courts
have adopted his reasoning.

While business hailed the ruling, it up-

set womens' groups and labor unions,
who may oppose the nomination. “We
have some concerns, since that ruling
adversely affected our membership,”
says Philip L. Sparks, a spokesman for
the American Federation of State, Coun-
ty & Municipal Employees, which
brought the case.
e prt. Other decisions show just
how hard it is to pigeonhole Kennedy. In
1982 he voted to let consumers collect
damages when an Idaho bank failed to
print finance charges and annual per
centage rates in boldface in its loan doc-
uments, a seemingly technical violation
of the Truth in Lending Act.

Four years earlier, Kennedy ruled
that Batten, Barton, Durstine & Osborn
Inc. (now BBDO International Inc.) had
an obligation to assure the accuracy of

an
Wied Casing Co., 8 San Anto

tail eyeglass company. His former cli-
ents include Schenley Industries Inc.,
Capitol Records Inc., and a California
trade association of opticians. Kennedy,
who lobbied in Sacramento for both

cent memory to have spent time as a
state-registered corporate lobbyist.

®auRAKY cLear’ White House officials
at first feared that someone might find
a skeleton in Kennedy’s closet from his
lobbying days. But federal investigators
say they have not found any irregular-
ities. Says n D. dean of
the McGeorge School of Law at the Uni-
versity of The Pacific, where Kennedy
has taught night mﬁents for 22 years:

As 2 result, the President is unlikely
to face anything like the bruising battle
he had over the nomination of Judge
Robert H. Bork or the embarrassing
withdrawal of Douglas H. Ginsburg.
Kennedy is a devoted family man, a pil-
lar of the Sacramento community,
svout Catholic. In contrast to Bork, he
has no overarching philosophy that op-
ponents can attack. “He doesn’t try to

.fit every case into a grand scheme,”

says Judge Alex Kozinski, a colleague
on the Ninth Circuit Court of Appeals.
That will smooth the confirmation pro-
cess. But it could also mean increased
uncertainty for business.

By Paxla Dwyer in Washington, with
Jonathan B. Levine in San Francisco
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lawvyers by the early 1970s. a mid-wized
firm for Sacramento in those days

At varying puints Juring the late 1960\
and carly 1970s. Kennedy represented
Captol Records. the GRT Corp.. a cas-
sette-tape manufacturer: the city of Thou-
sand Oaks. Calif . and the National Asso-
ciation of Alcoholic Beverage Importers.
as well as Scheniey and the opuicians’
association.

Links to the Liquor Lobby

Kennedy's work for Schenley may be-
come an issue in his confirmation. Schen-
ley. a major manufacturer of gin. vodka.
and other hard liquors. was involved in
illegal marketng practices dunng the mid-

Kennedy, once
the debating
partner of
Meese, seems
like an obvious
choice, rather
than the dark
horse.

1970s that cost the company thousands of
dollars 1n fines in Cahfornia and New
York.

Questions about Kennedy's relationship
with the liquor maker were first raised in a
Nov. 12 article in The Los Angeles Times

Shortly before Kennedy joined the 9th

Circuit. he was the distiller’s representa-
tive in negouatons before the California
Department uf” Alcoholic Beverage Con-
trol. which regulates the liquor indusiry.
says Kenneth Bven. chief counsel to the
agency

Agency records show that on several oc-
casions dunng the mid-1970s. Scheniey
violated state law regulating the liquor in-
dustry '~ marketing practices.

There are no indications that Kennedy
was involved in any of Schenley '~ wrong-
doing. aithough the agency s records show
that Schenley '~ violanons occurred while
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Kennedy aus representing the company
In one ~tate proceedine sgainst Schen-

ley. which was resoived i Januany 1974, 0

the distiller was tined tor ilegally turmish-
Ing several liguor retariers with o “display
consisting 1n part of 4 knitted hat und knut-
ted scart. and such Jdisplay Jid have intnin-
sic value other than udvertising. * accord-
Ing 10 the state liquor authority ' records
Byers says Kennedy represented Schen-

ley in negotiations with the state o resolve |
this violation. but declines to elaborate on |

Kennedy s role
Duning the mid-1970s. when Kennedy
was still representing Schenley. the com-

pany was fined on several other counts of |

improperty influencing retarlers to carry its
brands. But these matters were settled in
1978, after Kennedy had assumed the fed-
eral bench

Kennedy declines to be interviewed
while his confirmation is pending

Members of the Senate Judiciary Com-
mittee. including its chairman, Sen. Jo-
seph Biden Jr. (D-Del.). have said they
will invesugate Kennedy's representation
of Schenley

Judge Evans. Kennedy's former law
partner. calls the recent tlap over Kenne-
dy’s Schenley representation
heifer dust.””

Because of his ties to the liquor lobby,
Kennedy's father also was indirectly
touched by a scandal in the industry, al-
though neither Kennedy Sr. nor Schenley
was ever linked to the episode. The scan-
dal has become something of a legend in
Califorma political history.

Artuie Samish. a powerful lobbyist in
post-war Sacramento known as the “"Li-
quor Lobby King, " was jailed in the wake
of a bnbery scheme in the 1950s that
brought down several legislators and state
regulators. Anthony Kennedy Sr. and Sa-
mish were known as professional and so-
cial acquaintances.

‘Not a Backslapper

One of the lobbyists the younger Kenne-
dy came to know in the comdors of the
State Capitol was a young deputy district
atormey from Alameda

50 much |

County, Ed !

Meese. who represented the California |

Distnct Attomeys’ Association in the early
1960s.

“Tony and Meese. as | understand .
were very good triends and close in age.”
says famuly tnend Judge Wilkins

Meese and Kennedy . aithough tast be-
coming established 1n Sacramento s lewal
and political community . were not typreal

—————
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Edwin Meese III tapped Anthony Kennedy to work on Gov.
Reagan’s anti-tax crusade. Kennedy helped write a referendum.

f

oI the " smoke-tilled back room. bourbon- |
lugging lobbvist.”” says William Bagley. |
tormer state assemblyman who later be-
-ame the tirst charrman of the Commodity
utures Trading Commission under Presi-
ent Ford

“Tony 15 not a backsiapper.”” sayvs
Wilkins.  “"He's a2 very independent
character.””

Kennedy continued to lobby. to practice |
law. and to teach constitutional law at |
McGeorge School ot Law in Sacramento. |
Meese went on to work tor Ronald Rea-
can. who was elected governor in 1966.

It was Meese who in 1973 helped tap

Kenncdy  when then-Gov Reagan was
fooking tor a team to help deselop a plan
o slash wines and lumt government
spending

Kennedy was actually recruited tor the
anti-tax cumpaign through a4 faw partner.
Herbert Juchson, says Lewis Uhler. who
chaired Reagan’s Tax Reduction Task
Force

Jackson was then serving on the task
torce s advisory board and was the more
“visibly political™” of Kennedy 's law pant-
ners. according to one former Kennedy
colleague.

“Tony Kennedy was brought into the
picture because he was a brainy guy and
knew the legislative scene.”" recalls Alan
Post. who served from 1949 10 1977 as a
special legislative analyst to the California
Assembly and who was a major torce in
opposing Reagan’s tax measure.

‘He knew the structure of government
well enough and he had the technical legal
“hills to handle a very difficult task.” adds
Post

Recalls Uhler. now charman ot the
Roseville. Culif.-based Nauonal Tux Lim-
ianon Commuttee: “The mission was (0
Jevclop and design g true limitation on the
2rowth of government. both on wyiny and
soending 1 The proposal would have put

an enforced ceiling on state spending.
based un a percentage of state and local tax
revenues

Muny of the country '~ (op conservative
ccononists were involved in formulating
the concepts behind the intiative. includ-
ing Swntord University s Martin Ander-
son. the Umiversity of Chicago’'s Milton
Friedmun. and George Mason Umiversity '~
James Buchanan. says Uhler.

“'But we needed to translate the con-
cepts into legas languayge. and that's what
Kennedy Jid. ™" Uhler explains

Kennedy not only Jratted the proposal.
but he campuigned tor it across the state.
aceording to several tormer Reagan and
Nonned. associates

Suddenly . Kennedy  had  zone
Tyour guintessential general practitoner
mn g soudl town,”" in the words of one
semor Justice Department otticral. to g key
plaver in a magor pohitical battle wuth na-
tonal ovenones.

Meese und Kennedy remained close at-
ter thewr work on the tailed Proposition |
say several Kennedy intimates

“Their wives would sociahize at meet-
ings of the [9th Circuit| judicial conter-
ence.”” sayy Hamlyn. Kennedy's triend
since boyhood.

And although Mcese has been widely
criticized for his advocacy ot Judge Gins-
burg over Kennedy in the wake of the Bork
defeat. Meese has maintained all along
that he 1s a tirm supporter of Kennedy

Indeed. in the administration’s lonyg and
frustrating search for a Supreme Coun
nominee who will be a loyal keeper ot the
Reaguntte flame. Kennedy. once Meese s
debating partner un Proposiion | seenis
like an obvious chuiee. rather than the dark
horse. "1 think there certainly were soime
Jivisions 10 the adninistration caused by
Ginsbure. savs one senter Justice Do
partment otticial Rennedy s vintuathy
unanimous choiee
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Judge Kennedy Called | -omuconcssmmeres
Front-Runner for Court kueere s

too late. I believe you're going to

a very different political tone

n this issue if we go into March or

Californian Flies to Washington, Meets With | Th /0 o "Week With David
L] (3 3 kl .”

Baker; Announcement Could Come This Week o A

Epril," Sen. Arlen Specter (R-
|' merge from the early Democratic

By DAVID G. SAVAGE, Times Staff Writer

WASHINGTON—White House
and Justice Department officials
said Sunday that a new nominee for
-the Supreme Court vacancy will be
named soon and one senior White
House official said that federal
appeals court Judge Anthony M.
Kennedy of Sacramento—who just
missed being named 10 days ago—
is now the front-runner.

Just hours after Judge Douglas
H. Ginsburg withdrew his name
from consideration Saturday after-
noon, the 51-year-old Kennedy
boarded a plane at McClellan Air
Force Base near his home and was
flown to Washington.

But Kennedy had made the same
hurried trip to Washington on Oct.
28, only to have President Reagan
decide after a 20-minute meeting
that Ginsburg would be the nomi-
nee.

Choice Not Confirmed

After Kennedy's arrival in
Washington, he met privately at an
undisclosed location with White
House Chief of Staff Howard H.
Baker Jr., who, with Atty. Gen.
Edwin Meese III has played a
central role in interviewing poten-
tial nominees for presentation to
the President.

“It's fair to say he’s the leading
candidate,” the senior White House
official said. But he added: “We'll
be talking to others this week.”

Another senior White House of -
ficial, who refused to be identified,
said the Administration wants to
have an announcement by mid-
week, possibly as early as Tuesday.

“Time is the overwhelming con-
sideration,” said one Administra-

tion official. “If we wait until
January, there is no more than a
50-50 chance of getting someone
confirmed in Reagan's term.”

Unlike Kennedy, two of the
judges who were finalists two
weeks ago—Ralph K. Winter Jr.
and William W. Wilkens Jr.—were
not in Washington Sunday.

Winter, a former Yale University
law professor and a judge on the
U.S. 2nd Circuit Court of Appeals,

jwas here Saturday to speak at a
iconference of the conservative
Federalist Society, but he checked

|tout of his hotel Sunday morning

\and a friend said he was driving
--back home to New Haven, Conn.

« Wilkens of Greenville, S.C., who
} sits on the U.S. 4th Circuit Court of
. Appeals, has been boosted as a
candidate by his former boss, Sen.
Strom Thurmond (R-S.C.). He was
on weekend National Guard duty
Sunday, a reporter who called his
r home was told.

- Before Ginsburg was named two
v weeks ago, Justice Department at-
rtorneys and conservative legal ex-
¢ perts were concerned by a histori-
fcal precedent, the nomination of
EJ ustice Harry A. Blackmun.

Nominated by Nixon

An obscure Republican appeals
tcourt judge, Blackmun was nomi-
Enated by President Richard M.
-Nixon in 1970 after two previous
rnominees—Clement F. Hayns-
:worth Jr. and G. Harrold Car-
rswell—failed to win Senate confir-
smation. But Blackmun went on to
become one of the more liberal
‘members of the Supreme Court,
‘zand in 1973 authored its opinion
-giving women the right to abortion.
- Some conservatives who helped
-to push the choice of Ginsburg
‘rather than Kennedy said they
sworried that Kennedy could turn
sout to be “another Blackmun.”

§ But another precedent now wor-

ies Reagan’s aides. In June, 1968,
Wustice Abe Fortas was nominated
%0 become chief justice by lame-
“@uck President Lyndon B..Johnson.
Senate Republicans—including

urmond—filibustered the nomi-
@ation so that the soon-to-be-
elected President Nixon could
mominate the person who would fill
4he seat.
¢ With the Fortas precedent in
mind, some Republicans are urging
the White House to move quickly
s0 that work on the nomination can

completed before presidential
election politics dominates the na-
tion's agenda.

-

rimaries and the Democratic ma-

rity in the Senate could choose to
glelay a Supreme Court nomination.
r “If President Reagan is going to
make this nomination, it had bet.!.er
rome to fruition before April,”
Specter said. '
: Senate Judiciary Committee
pides said over the weekend that
hearings on a third nominee could
be begin before the end of Decem-
ber if the White House submits a
name soon. But they said they
toubt the Senate could complete

! action before the new year.

' Two weeks ago, when the White
House submitted a list of possible
court nominees to key senators,
Judge Kennedy was one of the few
who did not generate immediate
opposition. However, when it be-
came clear that he was among the
front-runners, he encountered
strong opposition from conserva-
tives in the Justice Department and
on Capitol Hill because, as one fut
it, he is “not one. of us.” As an
appeals court judge, Kennedy fre-
quently has sided with the police
and against criminals, but his opin-
ions were not predictably conser-
vative.

'Dissented in Heroin Case

In a 1980 case, he dissented from
the conviction of a woman for
- selling heroin when police obtained
the evidence by offering her 5-
year-old son a $5 bribe. “I view the
police practice here as both perni-
cious in itself and dangerous as a
precedent,” Kennedy wrote.

In another 1980 opinion, he ruted
that the Navy acted legally in
dismissing three homosexuals, but
added: “Upholding the challenged
regulations as constitutional is dis-
tinct from a statement that they are

st .



This line, when read by Sen.
Jesse Helms (R-N.C.), provoked
him to call the White House two
weeks ago and tell Reagan he
would fight a Kennedy nomination.

Helms was away from Washing-
ton and not available for comment
Sunday, but an aide to another
conservative Republican senator
said: “Some people are going to b'e
very disappointed if it is Kennedy.

In 1975, Kennedy was sgrongly
supported by then-California Gov.
Ronald Reagan and his aide, Meese,
when President Gerald R. Forgi
named him to the U.S. 9th Circuit
Court of Appeals. He has written

more than 400 court opinions since
then and is viewed by colleagues
and attorneys as a moderate con-
servative. Some lawyers in Califor-

nia compared Kennedy’s rulings to
those of another moderate conser-
vative, former Justice Lewis F.
Powell Jr., who created the current
vacancy on the high court by
retiring in June.

Kennedy is best known in legal
circles for a 1980 opinion which
concluded that a “legislative veto”
by one house of Congress is uncon-
stitutional, a ruling later upheld by
the Supreme Court.

In the first appeals court ruling
on “comparable worth,” Kennedy
concluded that women could not
sue a state because female-domi-
nated jobs pay lower salaries than
jobs typically held by men. “The
state did not create the market
disparity,” Kennedy wrote, and it
has no legal obligation to pay
women more than the salaries paid
in the private sector.

Kennedy has degrees from Stan-
ford University and Harvard Law
School and studied for a year at the
London School of Economics.

“He is a wonderful, decent, mod-
est man,” said his former law clerk,
Richard K. Willard, who is now an
assistant attorney general. “He isa
true practitioner of judicial re-
straint in that his opinions are
narrowly drawn and decide only
the case that is before him. He
doesn’t write sweeping pronounce-
ments.”

Unlike Judge Robert H. Bork,
who was voted down by the Senate
in October, Kennedy has not writ-
ten extensively or made a host of
provocative speeches.

Willard refused to comment on
whether Kennedy would be cho-
sen, but he said he doubts that his
personal life would cause him the
problems that surfaced with Judge
Ginsburg.

“He is the original Mr. Clean. A
family man, unassuming. I think it
will be fairly hard for them to find
anything there,” Willard said.

Staff writers Ronald J. Ostrow,
David Lauter and James Gersten-
zang contributed to this story.
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In Round 3, Anthony Kennedy offers pragmatic conservatism

HINTYM VNYIQ

n his third swing at

trying to nominate a

Supreme Court Jus-

tice, Ronald Reagan
adopted the strategy followed
. by many a batter on the verge
of striking out: he stopped go-
ing for the home run and tried
for the political equivalent of a
clean single. Rather than
again choosing a hard-line
ideologue to replace the mod-
erate Lewis Powell, the Presi-
dent last week selected the
kind of jurist many of his prag-
matic supporters felt he should have cho-
sen at the start. Indeed, he picked the very
man they had been urging from the begin-
ning: Anthony Kennedy, a thoroughly ex-
perienced appeals-court judge noted both
for his mainstream_ conservative princi-
ples and for the open-minded way he ap- |
gj_'l?s those principles on a case-by-case

asis,

After the bruising battles that led to
the rejection of Robert Bork and the un-
expected withdrawal of Douglas Gins-
burg, few liberals or conservatives were in
any mood for another knockdown brawl.
And, at least at first glance, one seems un-

likely. No one could find anything in ei-
ther Kennedy’s Norman_Rockwell per-
sonal backgroun i

peals in Sacramento that would prevent
him from being confirmed as the nation’s
104th Supreme Court Justice, and poten-
tially a long-serving one. At 51, Kennedy
is young enough to be shaping court deci-
sions well into the 21st century, long after
some aging present Justices are gone.
Announcing Kennedy’s selection
Wednesday, Reagan and his aides put on

a show of sweet harmony. Attorney Gen-

eral Edwin Meese, architect of the disas-
trous Bork and Ginsburg nominations,
and Chief of Staff Howard Baker, who
had fought all along for a Kennedy-style
moderate, made a point of posing together
wreathed in grins. The President ap-
pealed for “cooperation and bipartisan-
ship” in Kennedy’s confirmation hearings
and pledged to do his part. “The experi-
ence of the last several months has made

all of us a bit wiser,” he said. Reminded
by reporters of his pledge after Bork’s re-
jection to give the Senate a nominee they
would “object to just as much,” Reagan
shrugged it off as a “facetious remark”
made at a partisan gathering..

Kennedy was brief and smooth. Was
he “upset” about being Reagan’s third
choice? “I am delighted with this nomina-
tion,” he deadpanned, to laughter. Was he
concerned about the “intense scrutiny” he
would face? Said the judge diplomatically:
“I’'m looking forward to this scrutiny that
the Senate should give any nominee in the
discharge of its constitutional duty.”

Unlike the hapless Ginsburg, Kenne-
dy offers an extensive record for the Sena-
tors to study; as an appellate judge he
participated in 1,400 decisions and per-
sonally wrote more than 400 opinions. At
least two have made legal history. In 1980
he ruled against the so-called legislative
veto, a once common practice under
which Congress would grant certain au-
thority to the Executive Branch but re-
serve to itself the right to disapprove par-
ticular actions exercising that authority.
Kennedy declared that the practice vio-
lated the constitutional separation of
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powers. In a 1983 dissent, Kennedy ar-
gued that a court should admit evidence
gathered by police under a search warrant
that they believed in “good faith” to be
properly executed but that was later
found invalid. The Supreme Court even-
tually ruled his way on both subjects.
Kennedy is conservative enough to
have written opinions displeasing some
feminists, gay-rights activists and civil lib-
ertarians. But students of his
career agree that his hallmark
is conservatism in a quite dif-

ferent sense: he avoids pro-
pounding sweepi octrines
of B o Taterpret the Comt
tution: n often de-

tion.—Tnstead; e often de-.
cidestases o the narrowest

Kcmns% a fomier Kennedy™

clerk and now a colleague o
the Ninth Circuit bench:
“Judge Bork is an academi-
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WASHINGTON —Anthony M. Kenne-
dy is a low-profile judge who has
stirred little controversy during his 12
years ol: the Sth U.S. Circuit Court of
Appea

President Reagan's nominee for the
Supreme Court has participated in
more than 1,400 decisions and written
more than 400 opinions.

But Kennedy's record is in sharp con-
trast to Reagan’s first recent nominee,
Federal Appeals Court Judge Robert
Bork, who is a highly visible conserva-
tive and an outspoken critic of major
Supreme Court rulings of the last sev-
eral years. )

Kennedy is “a Reagan kind of gwy,”

grew up A
fornia State Capitol, but has never been
active in Republican Party politics.

He graduated from Stanford and Har-
vard Law School and was in his second
year with a San Francisco law firm
when his father died in 1963. He subse-
quently took over his father’s practice
and some of his lobbying clients, in-
cluding the state’s liquor distillers and

_-opticians. . WA
‘He halnad than-Gov. Ronald Reegan -

and aide Edwin Meese to draft a tax-re-
duction initistive. The Reagan initia-

tive failed at the polls, but it was the
model for another tax-cut proposal,
known as Proposition 13, which swept
the state in 1978 .

The successful legal practice led to
his appointment by President Ford to
the appeals court in 1975.

Senators who must vote on his nomi-
nation pointed favorably to Kennedy’s
years of experience on the bench.

“He seems on the surface like a
mainstream conservative justice whom
I can support,” said Senate Judiciary
Committee Chairman Joseph Biden (D-
Del.), “but I'm going to withhold final

‘judgment until I know a lot more about

him. Obviously, we have learned it's not
wise 0 be hasty in these aominations.”



