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Lawyer, not Ideologue 
. By Rita Ciolli 

Judge Kennedy's Opinions 
Some rA the opirionl "8nnldy-nas wna.n on the 
Ninlh Cin::uit Court d ~ 
Cou 4 ... war9l.. A1i1Clld • ..._. 001•dig ,_ Waahl:11gb1 ... 
paid lowll' lllllrils tor Jobi had pr9domiWlly bf woma, ""' -- Jobi llak1 
p,ldomiar,llyb'fnw\.~NidM:hadllpi,tydollnat.: I ly 
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~ NII. 06wr1ld tom • majority opinion iayir,g hit Milla 
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o.11 penetly. 0111 M, In"' cw d allin Arizona n1w ~ ,.,_ 
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llneldto dNlt'I ....... ~-..., tr,,~ nudlr ...... IQ. 
pee-blrgu. agrllffllnt in"' llffll c:ae. Thi S..C:,,... CoU't rawrlld lhl 
ma;o,;ty opinion. (1916) Aleo,..., 1hil y..-, i4)fllld thl dNlt1 .unce ol a 
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Nt'Wldly Wublnct,on Bureau 
Wuhinct,on - Retr.tin1 from his 

effort to ndicaUy l"Nbape the Supreme 
Court, Preeident Ronald Rapn hu 
chmen a judic:iaJ c:onaervative with no 
apparent ideololic:al apnda. Anthony 
KeMedy'1 approach &o the law IDOlt 
dcaly naemb&. that~ lAwil Powell, 
the cenU'ilt j\ll&ice be wouJd replace. 

"He'• a &awy.. He'• noc • theoreti­
cian, not an academic," Mid Judp AJex 
Kozinlki o( Puadtna, who liu with 
Kennedy on the Ninth Circuit Court of 
Appeals in California . "What he 
doean 't have ii 10mt ,rand theoretical 
acheme into which everythin, has to 
fit," Mid Kozinaki, a lon,time friend. 

"He h:&d no ideoloCY and was not 
makin1 law &o luit hi, politic:5," 111d 
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derk. "I never Nally knew what tus p<>­
litical view1 were, althoUih I believe 
him &o be a corllffV&tive." 

Unlike Robert Bork, Reapn ·• first 
nominee, Kennedy baa not made 
,weepin1 attacb on Supreme Court 
rulinp or espouaed a ricid theory of 
law to be imsaed on the c:uea before 
him. While he baa a comiderable record 
&o review; havm, authored opinion, in 

more than 400 cues during his 12 
,-non the federal bench. little of 1t 
aeem1 provocative . 
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muse that "if the case wouldn't write that 
way, maybe the result was wron_g." 

Former students of Kennedy~ at the 
McGeorge School of Law in Sacramento 
report that he spent much class time dis­
cussing privacy cases. He gave some the 
impression that, unlike Bork, he does rec­
ognize a constitutionally protected right 
to privacy. But he seemed sympathetic 
when a student once argued that Roe vs. 
Wade, the 1973 abortion-right decision, 
was a political compromise, not solidly 
based on constitutional principles. 

Kennedy has not given any hint 
whether he would uphold or reverse the 
decision if given the chance (which is cer­
tain to come: Roe was reaffirmed in 1986 
by only 5 to 4, with Powell casting the de­
ciding vote). Stanford Law Professor Jack 

18 

Friedenthal predicts, "He would start with 
the fact that it has been decided. I strongly 
suspect he would never-have voted for it in 
the first place, but part of judicial restraint 
is the,question of whether a person is going 
to reverse a Supreme Court decision that is 
now part of the fabric of society." Even ifit 
is not reversed, however, Roe could be 
modified. Like Justice Sandra Day O'Con­
nor, Kennedy could end up as a swing 
vote, helping to refine the boundaries of 
the right to abortion, based on changing 
medical and social circumstances. 

As might be expected, Kennedy's 
case-by-case approach stirs neither great 
enthusiasm nor dead-end opposition in 
the Senate. Jesse Helms, North Carolina's 
conservative curmudgeon, once growled, 
"No way, Jose," at the prospect of Kenne-

dy's nomination. But last week he allowed 
that Kennedy might make a "fine" Jus­
tice. Liberals are mostly being noncom­
mittal, but they will have trouble taking 
back their comments during the Bork 
fight, when some identified Kennedy as 
the type of conservative they could accept. 
Harvard Law Professor Laurence Tribe, 
who helped lead the opposition against 
Bork, describes Kennedy as "decent in­
stead of dogmatic, sensitive instead of stri­
dent." Those may not be the qualities of a 
legal groundbreaker, but they are far from 
the worst qualifications for judging the 
most explosive issues in American life, all 
of which sooner or later wind up before 
the Supreme Court. -By George J. Church. 
Reported by David Beckwith and Anne 
Constable/Washington 

TIME. NOVEMBER 23, 1987 
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' that Judge Kennedy would be con-
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be avoided. 

PRESIDENT CONCILIATORY 

Some Conservatives · Angered 
by Choice of Judge, Whotn 

They Thin~ Too Liberal · 

By LINDA GREENHOUSE · 
Spocial 10 Thr Nf'W Yori! Times 

WASHINGTON, Nov.11- President 
Reagan, stung by the failure of two 
nominations to the Supreme Court in 
the last three weeks, today nominated 
Judge Anthony M. Kennedy and ex­
pressed the hope that he could be con­
firmed quidtly in a spirit of bipartisan 
cooperation. 

Mr. Reagan emphasized that Judge 
Kennedy "seems to be popular with 
many senators of varying political per­
suasions." 

"The experience of the last several 
months has made all of us a bit wiser," 
he said. (Transcript, page BIO.) 

Mr. Reagan 's tone today was in 
marked contrast to the sharply parti­
san terms in which he presented his 
previous nominei, Judge Douglas H. 
Ginsburg, two weeks ago. Then the 
President called the Senate's rejection 
of his first nominee, Judge Robert H. 
Bork, a "disservice to the Court and to 
the nation" and said that "the Amer­
ican people will know what's up" If the 
Senate did not act quickly. 

The nomination of Judge Ginsburg 
never got to the Senate. Instead, the 
nominee withdrew in the controversy 
after his disclosure that he had used 
marijuana once as a student In the 
1960's and several times in the 1970's 
while a professor at Harvard Law 
School. 

'Delighted' to Be Picked 

. Judge Kennedy, in his brief appear­
ance before White House reporters to­

, day, was asked whether he was "upset 
that you are, in effect, the third choice 
for this seat?" • • 

"I'm delighted with this nomina­
tion," he replied with a slight smile.' To , 
the question whether he had ever 
smoked marijuana, he answered, "Jilo, 
firmly no. " • 

Skim Pledges CoopentJon 
Key Democrats said that confirma­

tion hearings would almost ceruinly 
rd begin until January. 

The chairman of the Senate Judlcl­
ry Committee, Senator Joseph R. 

lliden Jr., said: "I'm glad the Presi­
t has made his choice. We will ,et 

the process under wayand moYe as 
_npidly u ta pnx1ent. ·we want to con­
duct the committee's review with both 
thoroughness and dispatch." 

Judge Kennedy, a 51-year-old Har­
vard Law School graduate, wu named 
in lf75 to the United States Court of~ 

· peala for t,he Ninth Clradt, which 
coven California and NYeral other 

. West.em states. 
In writing nearly 500 opinions, he has 

earned a reputation as a careful Judge 
of basically conservative leanings who 
approaches legal problems case by 

1 case and bu apparently never evinced 
a desire to change the modem course 
of constitutional law. Some ICholars ' 
who have studied his record say hJs ap- ' 
proach is similar to that of Justice 
Lewis F. Powell Jr., whose retirement 
lut June created the vacancy on the 
Supreme Court. Justice Powell was a 
nonideological conservative who often 
cast the deciding vote on the llharply 
polarized Court. 

Wuoa Earlier Uat 
By contrast, President Reagan's 

first choice, Judge Bork, whom the Sen­
ate rejected last month by a vote of 58 
to 42, is an acerbic critic of many re­
cent trends in the Jaw. The public 
learned little of the views of the next 
choice, Judge Ginsburg, who withdrew 
on Sawrday. After Judge Bork's de­
feat, Mr. Reagan was on the verge of 
choosing Judge KeMedy when Attor­
ney General Edwin Meese 3d prevailed 
on him to pick the 41-yur-old Judge 
Ginsburg instead. 

Judge Kennedy's name was on a 11st . 
of 13 potential nominees that Howard · 
H. Baker Jr., the President's chief of 
staff, presented to Senate leaders after 
Judge Bork's defeaL While the Demo­
crats objected to 10me names on the 
list, including that of Judge Ginsburg, 
they raised no objection to JudgP. Ken­
nedy. Some conservative Republicans 
objected that Judge Kennedy was not 
c:onaervative enough, but the prospect 
1of serious opposition from the right 
'faded this week as Judge Kennedy's 
nomination appeared all but inevitable. 

"I doubt that any conservatives are 
aoing to oppose him," Senator Orrin G. 
Hatch, a Utah Republican who on Mon-
day excoriated the White House for not 7 
standing by Judge Ginsburg's nomina-
tion, said today. ' 

DATE: 
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·The President's 
tone is 
conciliatory. 

1 In tumJng thJI tJme to a aimensus 
nominee, President Reagan was yield­
Ing to a politJcaJ reality that includes 
Democratic control of the Senate and 
bis own weakened powers u he enten 
bis Jut year in office. . 

leme Camerndws Bitter 
1be moment was a bitter one for a 

number of conservatives, both on and 
off Capitol Hill. lbey viewed Mr. Rea• 
po as abandoning one of the principal 
goals of his Presidency, that of chang­
ing the direction of the Supreme Court. 

'-'lbere's been a basic compromise of 
principle that's not satisfying to me," 
Senator Quarles E. Grassley, an Iowa 
Republican, said Tuesday as word cir­
culated that Judge Kennedy's nomina­
tion was virtually assured. "But I sup­
pose I'm resigned. There's a practical 
aspecL" 

Asked by a reporter whether Presi­
dent Reagan had a choice at this point 
other than compromise, Senator 
Grassley, a member of the Judiciary : 
Committee, stared for a moment and 
replied: "If I were President of the 
United States, I think I'd figure one 
OUL" ' 

Richard A. Viguerie, a conservative 
political consultant, said in an inter­
view that the mood among conserva­
tives was one of "total anger and frus­
tration." He called the Kennedy nomi­
nation "a total surrender to the left" 
that he said sent a signal to Presiden·t 
Reagan's adversaries, "whether in the 
Kremlin or In Congress, that if they 
Just wait long enough, Ronald Reagan 
will bend or break." 

•Battle Fatigue' a Factor 
Other conservative leaders struck a 

more fatalistic note. "There isn't an­
other Bob Bork out there, and we knew 
that all along," said Daniel Casey, 
.president of the American Conserva­
tJve Union. "When the dust settles, peo­
ple will regard this as a good choice. All 
or our information says he's a pretty 
solid conservative." Furthermore, Mr. 
I Casey said : "There's Institutional bat­
. tJe fatigue involved here." 
i From the liberal end of the ~litical 



r · • 

spectrum, there was a striking dJffer­
ence between the receptJon Judge Ken­
nedy received today, muted tbDugh It 
wu, and the warning notes that 
greeted Judge Bork and Judge Gins­
burg. Senator Edward M. Kennedy, 
who led a harsh attack on Judge Bork 
and described Judge Ginsburg u 
"Judge Bork without the paper tnll," 
uld today only that be WU interested 

, in studying the new nominee's lengthy 
· Judicial record. "I look forward to the 
hearings and to meeting Judge Ken­
nedy," the Massachusetts Democnt 
'uld. · 

Laurence H. Tribe, the Harvard Law 
, School professor and a liberal who has 
~ a cl09e adviaer to Senator Biden, 

l
ruid· in an Interview that Ilia Initial im­
preuiona of Judge Kennedy were 
''very favorable." 

"Hli opinions are more ll!ftlttive 
than strident." Mr. Tribe said.·"He re­
places the dogmatism of Rohen Bork 
with a sense of decency and modera-
tion." ' 

Some Views Are Unlmown 
. But despite Judge Kennedy'• vohuni­
nous record, little has been gleaned so 

· far about his views on key iasuea drl 
which the Supreme C.oun ta cloeely j 
divided. These lnclucle abortion, af­
firmative action, and the relationship 
between church and state. 

Senators said they expected Judge 
Kennedy to be asked to comment In de­

. tail on his judicial philosophy and 

1 
views on specific constitutional issues 
at his confirmation hearings. 

Senator Patrick J . Leahy of Ver­
mont. a Democratic member of the Ju­
diciary Committee, said he expected 
the hearings to be "substantive," add­
Ing that he planned to concentrate his 
own questioning on the areas of free 
speech, religion, privacy and law en­
forcement. 

Senator Arlen Specter of Pennsylva­
nia, the only Republican on the com- . 
mittee to vote against Judge Bork, 
uid: "At first blush, Judge Kennedy 
looks good, but the Judiciary Commit­
tee will have 1t> check out his qualifica­
tions very carefully, as the Constitution 
requires." 

The nominee himself, asked at the 
news conference whether he was "a,n. 
cemed about this intense scrutiny that 
seems to go to a Supreme C.ourt nomi­
nee now," replied, "I'm looking for­
ward to this scrutiny that the Senate 
should give any nominee in the dis­
charge of Its constitutional dul¥!" 

◄ 



cian. He has an overall theory of the law 
and the Constitution, and he tries to fit 
cases into that theory. Tony Kennedy is 
much more in the mold of Lewis Powell. 
He is a conservative and an advocate of ju­
dicial restraint, but these are simply overatt 
pnnc1ples. He takes cases one by one.' 

One striking example of the dimr­
ence: in separate cases, Bork and Kenne­
dy both ruled that the Navy could dismiss 
homosexuals from the service, but for 
very different reasons. Bork took the oc­
casion to attack a long line of Supreme 
Court decisions reading into the Constitu­
tion a right to privacy. Kennedy, in con­
trast, noted that homosexuality "might be 
constitutionally protected activity in some 
other contexts," but not in the Navy, 
which has a special need to maintain or­
der among men forced into close contact 
with one another. He added that the regu­
lations requiring discharge of homosex­
uals, though not unconstitutional given 
the situation, were nonetheless "harsh" 
and not necessarily "wise.'' 

In another celebrated case, Kennedy 
slowed but did not stop the movement to 
require equal pay for women and men per­
forming jobs believed to be of "comparable 
worth." The background: a study of Wash­
ington State's employees found that pay for 
jobs filled mostly by women averaged 20% 
less than wages for different jobs requiring 
supposedly comparable skills that were 
held mainly by men. A federal judge held 
that this constituted illegal sex discrimina­
tion and awarded damages estimated as 
high as $1 billion to female workers. 

No, said Kennedy, writing for a unan­
imous three-judge panel of the appeals 

court. There was no proof that the gap in 
pay scales reflected discrimination rather 
than the play of market forces. Federal 
civil rights legislation is not "intended to 
abrogate fundamental .economic princi­
ples such as the law of supply and de­
mand" and thus "does not obligate [the 
state] to eliminate an economic inequality 
which it did not create.'' 

Nonetheless, Kennedy's opinion did 
not slam the door on comparable worth. 
He left open the possibility that in a dif­
ferent case-and several are pending in 
other states-a different set of facts might 
establish that unequal pay scales did in­
deed result from discrimination and were 
thus illegal. Says Winn Newman, an at­
torney for the union that lost the Wash­
ington case: "His decision went to the 
facts. The open question is what facts con­
stitute a basis for a court to infer that the 
reason for disparity was discrimination.'' 

been treated way below the standards for 
a civilized society.'' So he joined in over­
turning the conviction. 

In First Amendment cases, Kenne­
dy's opinions have pleased the press. In 
1978, for example, a plaintiff who had 
been convicted in an insurance scandal 
demanded to see film of a show NBC was 
preparing on the case, arguing that it 
might inflame public opinion and jeopar­
dize his chances of parole. A lower court 
ordered NBC to surrender the film, but 
Kennedy struck down the ruling as being 
"aimed toward prepublication censor­
ship." Said the judge: "It is a fundamental 
principle of the First Amendment that 
the press may not be required to justify or 
defend what it prints or says until after 
the expression has taken place.'' 

Kennedy 's case-by-case approach 
means that it is hard to make sweeping 
generalizations about how he would rule 
on the great legal issues facing the Su-

A 
bout a fourth of all Kennedy's preme Court: affirmative action, Govern­
opinions concern matters of ment involvement with religion, abortion 
criminal procedure, and in those and privacy rights. Says Deputy So)jcitor 
cases he has generally taken a General Donald Ayers, who a,riued sevec­

law-and-order line. For example, he up- al cases before Kennedy: ''I always had 
held the death penalty for a Nevada con- · the sense that he approaches each case 
vict, already jailed for murder, who com- · with no pr ection a u w e 
mitted another murder in prison. But W1nners or losers.'' Kozinski asserts that 
Kennedy has shown sensitivity to the· Kennedy sometimes is open to change 
plight of individuals, something that crit- even after reaching a preliminary deci­
ics found lacking in Bork. One case arose sion. When clerks had trouble framing 
after police discovered drugs on an immi- an opinion according to the judge's in­
grant crossing the Mexican border by structions, says Kozinski, Kennedy would 
subjecting the man to a body-cavity l 
search. "I remember him agonizing over Introducing two losers and a potential winner: 
that," says Kozinski. The suspect was Borkln.July;Glnsburgthreeweeksago; 
clearly guilty, but Kennedy "felt he had Anthony Kemedy and family last ~Y ,.. --_-..,......_: ---~~ b. I 

l.'r■i 
J!'. 
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Federal Judge Anthony Kennedy 
Selected for Supreme Court Seat 

Continued'From Ps(ll 3-
(Judge Kennedy) to be a thouptful, mod· 
erate conservative, not a zealous Ideo­
logue, but someone who rs respectful of 
constitutional prthclples." He, too, said It 
is "premature to draw any final conclu• 
sions." 

A Sacramento native, Judge Kennedy 
received a degree from Stanford Univer­
sity and studied at the London School of 
Economics before graduating from Har­
vard Law School wtth honors In 1961. 

After a brief stint wtth a San Francisco 
law firm, he returned to Sacramento In 
1963 to pick up the law practice of his fa· 
ther, who died that year. The practice. 
later merged with those of two other law· 
yers, involved a range of legal advice and 
litigation for a variety of clients and In· 
eluded some lobbying for corporations. In· 
eluding Cal)itol Records Inc .. now a unit of 
Thorn EMI PLC, and Schenley Industries 
Inc., now a unit of Rapid-American 
Corp. 

White House officials say that they and 
the Federal Bureau of Investigation have 
looked extensively at Judge Kennedy's rec­
ord as a lobbyist and have turned up noth• 
ing controversial. 

Mr. Kennedy first came to the attention 
of then-Gov. Reagan when he helped draft 
a constitutional amendment limiting Call· 
fomia state taices and spending. Voters re­
jected the plan In 1973, but two years later . 
Gov. Reagan urged President Ford to ap­
point Mr. Kennedy to the federal appeals 
court based in San Francisco. 

Friends say Judge Kennedy is an In· 
tense, soft-spoken man with a wry sense of 
humor who Is dedicated to his family. He 
and his wife, Mary, a third-grade teacher, 
have a son Justin, 23, a Stanford graduate 
now working in real estate; a son Gregory, 
22, and daughter Kristin, 19, both Stanford 
students. His friends say he is a practicing 
Catholic, an avid reader, and a sometime 
golfer and tennis player. Judge Kennedy 
dresses conservatively, is trim and stands 
more than six feet tall. 

Despite a serious manner in the court· 
room, he is best known at McGeorge Law 
School for occasional theatrical flourishes 
at his Monday night classes. To celebrate 
the Constitution's bicentennial, he arrived 
a few weeks ago in powdered wig, ruffled 
shirt and Colonial coat to portray James 
Madison and lecture on the problems of 
drafting the Constitution. In other years, . 
he has received ovations from standing­
room Jnly classes for his portrayal of 
!=>r:~ident Fran,clin Roosevelt urging sup­
port for packing the Supreme Court. Stu· 
dents say he has a limitless memory for 
onstitutional law and rarely uses notes or 

textbook in class. 
When he was passed over by President 

Reagan in favor of Judge Ginsburg, Judge 
Kennedy's students planned last Monday 
to hang a banner In the classroom saying, 
"You'll always be supreme to us." But 
they never got to display the message; 
Judge Kennedy was called to Washington 
again. 

On the bench, Judge Kennedy "adheres 

to precedents; he's not a judicial activist," 
says a fonner partner, state court Judge 
Hop Evans. Also, In his reluctance to ex• 
pand the rights ofcrim!nal defendants and 
suspects, he fits the definition of what 
President Reapn wants-a Supreme Court 
nominee comm!tted to law and order. 

Some of his more important dectsioas 
may become a focus of controversy. In 
1985, he rejected women's claim4 that 
Washington state mu.u gtve male and fe­
male workers equal pay for jobs that are 
different but have "comparable wortb." 
He wrote a 1983 dissent, which the Su• 

· preme Court followed to a degree, urgtnr 
relaxation of the constitutional rule that 11· 
leplly obtained evidence must be ex· 

. eluded from criminal trials. In 1979, he 
wrote that the Pasadena, Calif., school sys• 
tem had satisfied a deserregatton order 
and wasn't required to continue efforts ·to 
keep racial balance. 

In a 1980 case with which the Supreme 
Court agreed, he struck down the "legisla· 
tlve veto" by which either house of Con· 
gress could disapprove by a simple major· 
ity an action by the executive branch. And 
conservatives want to ask Judge Kennedy 
about a 1980 ruling that. although It upheld 
the Navy's discharge of homosexuals, sug­
gested that some homosexual conduct is 
entitled to constitutional protection. 
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Coriservative on-bench, Kennedy is called 
· 'Mr. l.i1ean• with flair for tea ct~ 

WASHINGTON - Anthony 
McLeod Kennedy. President 
Reapn'1 new choke for the Su· 
pmne Court. II I family man who 
ads I tndlUonal life. hu I tndi• 
uonal vtew ol the law and - I 
friend IUd --..uy II I Mr. Qeln.• 

Hi1 ~ u a JIJd8e II that 
d a ltaAd CDNerYaUve who writes 
narrow. carefully crafted optntons 
- and does 10 with vtslble eelf-U­
a,an~ but Without flair. 

But hi.I reputauon u • conautu­
uanal law teacher ts that d a 1Urr1ng 
atoryteller who can rouse the class 
to applauae - and who may. on 
rve oceulon. show up In coatume. 
-what l remember moat.· Mid a for• 
mer student. ·t• tbe way..b.c...mJde 
the stuff tnteftSUng. • 
~rs.hehas 

mixed his career as a part-time. 
night-school law teacher first with 
his role as a lawyer-lobbyist and. 
since 1975. wtth his role u a judge 
- often In the mtnortty - on one of 
the nation 's most liberal courts. the 

.S. Circuit c.ourt oC Appeals. 
Up close. he does not fit the image 

of a glad-handing lobbyist. his 
friends say. because he wu ntver 
that type of person. He was de• 
scr1bed by one associate as ·genu• 
1ne1v warm . a verv modest and 
mild-mannered person. There IS not 
a trace of arrogance to him whatso­
ever." 

oreover. said that fr1end. he ·11 
the opposite of a 90Clal butterfly. He 
will not make the social scene In 
Washington.· 

When he became a federal Judge. 
tt ts laid. he ~ered a lot of his so­
ctal lies. Now. he plays golf mainly 
wtth his wtfe and children. ·He ts 

close to his family and a few old fam­
Uy friends: said one of those. ••ho 
added: "He Is a classic all·Arnerlean, 
a exemplird tradlUonal Ammcan 
V 1Je$. 

u ge Kennedy reads heavily. 
w1th a particular fondness for con• 
st11ut1onal history. and hl&s been 
said to regard a treatise on the law 
as a pleasant dlverston for a Satur· 
day morning. 

There Is already a tendencv In 

Washington to suggest that a5 a Jus· '. 
t1ce. Mr. Kennedy would provide .a 
·swing"' vol" when the other JusllCH 
were closely divided. much In the 
fashton of the man he would replace. 
retired Justice Lcwts F. Powell Jr. 

But Washington. Judge Kenne• 
dy·s close acquaintances say. may 
ix surprtsed. 

• 

SaAd one: '1k 11 a cantttVattve. 
rather than a modtt•· comerva­
uve. He ta definitely orit-bc the con-

. eervauve judges on th~ 9th Orcwt. • 
He II not tn any ny a moderate or a 
·~Judlle-

ln the f2 ye.an •n~ Pnmdent 
Gerald R. Ford appointed hJm to the • 
federal bench tn c.aufomla. Mr. Ken­
nedy hu wnttm cloet to 500 op,n-
tons and taken part In some 1.400 
rulings. But. utd a man who hu 
worked wtth the.Judge., can't potnl 
to one optnton tn which he lays out 
his phtloeophy . . . . He IS a practt­
Uoner of Judicial restraint. In the 
classical aenae. He doesn't use his 
opinions u a kind of vehicle for 
broad. tdeologtcal pronoun~ments 
of what the law ought to be.· 

Rather. It ts said by thoee who 
know hi• work well. he takes the 
law as he finds It In the precedents. 
applies thoee to the laYnUits before 
htm. one cue at a ume. and moves 
on to the next dispute. 

Those who studied conatltuttonal 
law under Judge Kennedy at the 
University of the Pacific's McOe?fle 
School of Law In Sacramento uy It 
was usually not possible to detect . 
the judge·s personal vtew about 
which decistons were right or wrong. 

"He did not attempt to Inculcate 
. tn the students an tdeologtcal bent: 

said an ex-student who now work• 
tn a leaaJ office for the state of Cali· 

I fomta. ·1 am some kind of a liberal. 

I and I didn't feel I was cheated. He 
simply gave us a very cloee analysis 
of the cues." 

I ~w.c:·ua'iii.~ ~~~n 
, u a conservative. Judge Kennedy 

may be Preuecl cJoeely before the 

I Senate Judlcta.ry CommJttee to ,ive 
his pttsonal ueeument of maJOr 

, Supreme Court rulings _ putlcu­
l larly on civil rights. He has vowed to 

answer all questions. 
Already. aevera.1 dvtJ rtghta or­

g&nlz.aUona have fOdnd among his 
opinions on the appeals court a 
number they nnct obJectJonable. and 
senators Will be fed pouJble ques­
Uons about those. Conservative 
groups also have bttn less than 
completely enthusiastic about what 
they have read In his Judicial work· 
::_may be Preaaed from that aide: 

1 At tJ\Ja point. It appean that 
aame controveny cowd al'18e In 
three main areas: 

C Plra. bis,..,......., __ .. • a judge. 
. He hu been cr1Udad by liberals 
i and mil ,wita ldi¥tlta far. ruling 
· ln l 915 pennitt1nC the It.ate ol 
. WuhlftClan to canunue JlaylnC Ill 
I female employees loftl' .... than 
: male cmplo)ee9 beclluw the women 

had been placed In tndtUonally 
low-paylnC Jobe: a 1978 N1in« bar­
rt.ng a community volunteer group·s 
members from awnc real estate 
uJeamen to stop them from ateertng 
black home•buyen to particular 
netchborhooda, and a 1983 dedaion 
(later upheld by the Supreme Court) 
allowing the med crtminal Mdence 
that poli~ obtained Illegally when 
canytng out a ddccUve eean:h war• 
rant. 

On the other hand. he hu been 
crtUctzed by comervauves for a 
1980 ruling upholding the Navy's 
authority to dtlch&J1e homoeexuals. 
The cr1Ucl.lm 11 bued upon Judge 
Kennedy's leefflingly favorable ctta· 
Uon of the Supreme Court's 1973 
abortton decision u supporting a 
right of pnvacy In sexual matters. 
Despite that dtatton1 the JUdge con­
duded that t.he Navy recu,Lauon did 
not vtolate the right of privacy of ho• 
moeexuaJ allon. 

D Second. his lobbytng actMUes. 
Upon the death of Judge Kenne­

dy's father. a powerful lobbyist In 
Sacramento. the younger Kennedy 
took over hts lobbying actMUes. rep­
resenung the Uquor Industry. the 
phonograph fflXJl'ding Industry and 
a group of optlclana before state 

' IFldeaand the _.ture. 
Hta ICtlvtUeS. whtch UIOdates 

have described u more legal than 
leglslaUve. will be combed to see If 
he wu an advocate of cont.roverslal 
leglalaUon. 

D Third. his former membership 
In prtvate dubs. 

Judge Kennedy recently resigned 
from the Olympic Club In San Fran­
cisco. which has been In a dispute 
wtth the city becauK It bars women 
and blacks as members . He had 
been a member of that club for al• 
most 25 years. 

In addition. Judge Kennedy prob­
ably ta going to be examined on the 
nature of hi• ties to Attorney Gener• 
al Edwin W. Meese UJ. 

• 
I 
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Dldy from 1971 to 1 · ,_... LI"' fem1l~mln1ted ,obs unless there 

A trist ntd)' ts Dot like that. He b~ a :S°': ,-15 evtdence of I ducnn11n1tory mo-cen pnctical NDN of tbe wor ,! t1vc for pey d1si,an11es. wb1cb be 
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th eo:i · attrtb11ted to l""•-lret forces 
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Kennedy may be seebn tn eill\le· demand or to prevent employers 
By Aaron Epstein ....... --. .......... 
w ASHINGTON - His colt11Cues 

dacrtbe Alltboay M. ICeDDldy, Prai• 
dent R1111n·s new choice to l"lplace 
-c:entrilt Justice IAwil F. Powell Jr .. 
• • Powell Wltbout I Soatbtrn IC• 
cent. 

ID penonallty, ltyle IDd apprc,ecb 
to the law. tbey say Kennedy retem• 
bles Powell , th\: "cntle Vil'IJDian 
wbo was tbe lust predictable or the 
Supreme Court J ■ltlc»S for mor\: 
lhan IS y11rs IDd who cast tbc p1,·, 
otal vote 1n • series of S-4 dec1s1ons 
on tbe coun ·s most 1ens1tive, conttn• 
t us Issues. 

ennedy, like Powell . is I bright. 
mtr11ned. pragmatic conservative 
who. during bis 11 years on the fed• 
eral appeals bench 1n CIUforn11. 
~·rote carefully crafted opinions that 
were taJlored to tbe facts at band. 
respected tbe relevant precedents 
and madt sure that proper proce• 

ures were scrupulously followed. 
More Judicial techn1c11n than le­

gal philosopher. Kenned)' declined . 
to reach out to make sweeping prer 
nouncements 1n tbe manner of 
Judge Robert H. Bork, tbe controver­
s1aJ theoretician of the right whose 
bid for the Powell seat was re,ected 
last month by a 51-42 Senate vote. 

Somewhere among Kennedy's bun­
dreds or rulings. there probably is at 
least one to pluse or displease any 
interest group. In shon. Kennedy 
could become the unpred1ctabll.! 
swing vote that Powell was. 

"He 's a person in tbe mold of Jus­
tice Powell 1n that he looks at each 
case as an individual process." said 
Gordon Schaber. dean of the Unh·er­
s11y of the Pacific's McCieorge School 
of Law in Sacramento. Calif .. where 
Kennedy bas been I popular part­
time teacher of constitutional law 
for more than 20 years. 

"My sense 1s that the 1enators 
thought Judge Bork was too much of 
10 ideologue. 100 divorced from the 
practical consequences of his be-

J 

bolJl J11detS treated t e same · from coape1tn1 In tbe labor mar-
tllit q..Uon ol -tbe _CODSllt11lioulity ket." KtDntd)' wrote. 
of flCUlltlODI btmng bOIDONluals It •• I dtc1ston. Uid Judith Uch t-
from lll'Vi1l& in the Navy. .,n. tueaUvt cUnctor of tbe Wom-

lork. a fedlrll •P:PN15 Jadp btrt en·, L1111 Defense Fund. that 
wbo bad lone crtUCiJed tbe Supreme lbowtd I MIiek of 1tnsitiv11y to wace eoan·, fladiDC of• 11neral. anwrU• dilcrt■tnation l\lffertd by women 
ten f'i&bt of prtvacy ID lbt Constltu• tJl tbe United Slates ... 
tiOD, drew tbe brOld conchaston tbat A INC!M>n<rime jurist. Kennedy 
Ultre •• DO coutitUIIOnll protec• ... uy bal naled for police.and pros-
tton for voluntary bom01tx1a1l con: .cutors. He apbtld deatb sentences, 
duct. . ud tbil 191r approved a sentence of 

Kennedy 1110 upheld tbe Navy: life without poa1b1ltty of parole for a 
dlsm1S511 of three gay sailors wit 47.yeer~d drq offender with no 
lood service records. But. in an opm- prior crtm1Dll record. Tbe sentence 
ion that bas provoked opposition to wu banb. Kennedy conceded. but 
b11D from Sen. Jesse Helms <R .. N.C.l be noted tbat tbe defendant bad con-
and some other conser,·111ves. Ke.~• unued bis dru& optrattons while 
nedy wrote that the Navy rule was a rree on btU and iD Jail "displayed no 
harsh one." And he ctt,td Roe vs. remorse for bis crimes ... 
Wode, the Supreme Coun s landmark Ht araued in 1 1913 dissent to allow 
1973 decision upholding aboruons. as the use or evidence obtained in an 
authority for a r1aht of privacy that illepl searcb by police wbo reason-
could protect homosex11als In SOme ably believed they acted lawfully. A 
non-military s11ua11ons. . year later. the Supreme Coun agreed 

"It should be plain from our optD· W'ltb Kennedy, 6-3. 
ion." Kennedy wrote, "that the con- OD the other band. Kennedy some-
stitutional11y of the rcgulauons times cracked down on the police or 
stems from the needs of tbc military prosecutors wben be believed they 
. _. and from the unique accommoda- acted outrageously or breached 1m-
uon between military demands and portant procedural safeguards. In 
what might be cons111u11onall}' p~o- 1977 he reversed a robbery con\'lc• 
tected activity tn other contexts. tton because a co-defendant did not 

He wu also careful to potnt out get I separate trial. In 19"'9 he thre~· 
that "upholding tbe challenged re11u- out evidence from 1n auto search . 
1a11ons as constituuonal is diSunc.~ sa)'ing lhll the police lacked "a rea-
from I statement that they are wtse. sonable suspicion of cnm101I actl\·· u there is some grumbling on the ity .. 
right. there ts also some grousing on Former students in his const1tu-
the left. uonal law classes described him as a "He bas decided many cases 

1 st ciVil rights pl11n11ffs - and gangling. almost sh}', man ~·ho cha! 111 ~ rbtn " said Leslie Proll . lenged them to question the ra t1<> 
lbll :,:::e; for 'ihe liberal Alliance n1le of Supreme Coun rulings and tc 
~n 

1
J stice In one such case. Ken- perceive trends 1n the law. 

C:, ':-u1ei that bous1ng d1scnm1na• "He·s not real flashy, but the stu 
~on\esten." who asserted that real dents still love btm," Slld Ro~a ld B 

e agents bad steered m1nonty Robie. a student In Kennedy s clas ~ 
e
st

a, rs away from white neigh- two decides ago and now • Surerror 
~s:~ bad no standing to sue. Coun Judge in S.cramento. "I dor. ! 

r r ~nions and feminist groups remember him m1k1n1 any pohc: 
... !::~isappolnted by Kennedy'$ re· judgments 10 c!•ss. He wasn't tak ing 
• f the concept of comparable sides. He doesn t see It as his m1ss1or. 
:~~~n ~n I l985 case. His op101on to ,promote • particular ph1losoph: 
overturned I sex discr1m1n1tlon rul- Hes not • person witb •n agenda 
tn that ga\'e lS.000 women working McCieorge professor Charles Kelso 
fo~ W11Shington state up to 51 b1L11on whose two sons and daughter-in-la-.. 
• raises The women ar&ued that clerked for Kennedy, l1con1cally ex • ~~ry were paid less than meD for plained why tbe 51-year~ld S.cra• 

~ rming jobs requ iring compare- mento Junst should fare better tha r. tr okills. Bork: "Hes like me-~ conservat1\ e 
c 

5 
but not I reactionary. · 

I 



By WFJJJJAM OVIREND 
and LIO C. WOLINSKY, 
n..StilflW""" 

l
t, Anthony II. Jtenaedy-de­

. ~ -oed U .a , :u11pt L"TOW~ and 
1•aunoll prillY . by Olblr mem~ 
ol the o.s. Ith Circuit Court of 
Appe&ll-utcailbed I P'OUI) of 
Sacnmento law IWdentl recently 
by liTinl I lecture in I powdered 
q and W'N•COl'Dll'td baL 

ltamldy, wbo WICbel camt!w· 
liaDl1 law It llc:Gtarp Scbool ol 
Law, ... oblerTtnl the lic:lnt.m• 
11i11 ol tbt U.S. 0nt.ttuUon by 
pN\eDdinl to be Jamel lladilon. 
ane al tbe authon of the Federalist 
Plpm and one of the probable 
Supreme Court aominft'a perlOO&l 
beroel. 

■•I .. Stw•••II' AlteadH 
"He kept it up for the entire 

cl111. He wu pretending he wu 
Madiaon at the Conttitutional Con­
vention. and it wu like he'd read 
the daily record," one 1tudent llid. 
"You could have heard a pin drop." 

That incident in September 
atandl in dramatic contrut to the 
portrait of a cautioua and ltu• 
than-colorful federal judge drawn 
by Kennedy'• collea,utt on the 9th 
Circuit u well u othen in reaction 
to the announcement of hiJ 1elec • 
bon. 

"He'1 not a jokester," llid Chief 
Circuit Judge Jamea R. Browning. 
"I've cerwnty never aeen him do 
anything like that. I've never heard 
of IUCh a thing before. He has a 
love for the law. You have to put it 
in the context of t.rymg to reach out 
to his studenu. ·· 

Amid Wide praise from both 
liberals and conservatives on the 
nation ·s largest federal appea ls 
court, there was a consensus that 
Kennedy's 12 years on the federal 
bench have been marked by a lack 
of conU'Oversy extendina from hiJ 
work a.s a Judge to his private life. 

"I say with confidence that it ii 
the unanimous view of the judges 
on this coun that, ..!f confinned, 
Judge Kennedy will be an out-
1tmding juaUce," aid-Browning. a 
Democrat appointed to the 9th 
Circuit in 1961. "On this court. he 1s 
cerwnly not conU'Oven1aJ on ei­
ther end of the apectrum. We know 
from personal experience that he is 
an obJective, thoughtful and bal ­
anced judre." 

Jlo1Maete1 lime, 
In eantrut to NVtrll WI Ul'euaL 

4:0~nauv,a, incJudin1 eome 
briefly CDnlider.S for tbe DaD&na-
1.ion, ICtMedy'a lepJ opuuoa, 
ltnct bil IPPOint.meDt t.y PllllDde.., 
Gerald R. Jl'ord in lffl bavt aYOid­
ed abarp Adeolopcal .... wttb 
the ~•• libef:al ."'11\1, 1fbac:h 
ccauun.t i zu,on1., ,.ani • Good 
ot IPPCIUIUDentl IO tbt JI-Judie 
court by Premdent R-.pn ID tbt 
lut two yean. ..... ...,.a....., 

°'He M I "'J OUI..,_ ,-.m_ 
~ pr111y,'" amd C1D1 ..... • 
Democrauc Judie appotn&ed by 
Preltdtal Jimmy Carter. "Bil 
CIIIUliona are "'7 ealltioully Writ­
~ He'a not in any way atnlive. 
He a a load ltronl, IOlid COIIIII' ,._ 
Uve, but be doem't ,o out ol bil 
way to pick a fllbl He cto.n't ,o 
anywhere be doeln't have to 10 in 
wnun, an opinion." 

Although 10me Democrat, on the 
9th Circuit Withheld Jud,mtnt on 
whether Kennedy can IUl'Vive the 
confirmation procea, •>inl tt bu 
become too unpredictable in the 
wake of the wwucceuful Robert H 
Bork and Dou,lu H. Ginlbww 
nonunauons, 1everaJ leadinf con­
eervative judfea predided that the 
Senate would find litUe in Kenne­
dy's record that could cau,e him 
ttriou, trouble. · 

"It'1 fair to call him a moderate 
conservative. Whereu be'a a bit to 
the left of me, that'a probably to hiJ 
advanta,e," llid Senior Judfe Jo- , 
1eph T. Sneed, viewed by 10me u 
~• 9th Circuit'• leadin1 con.erva­
uve apokeaman. 
. "!. thlnlt he'1 almort ideal for the 
job, added Sneed, a 1973 appointee 
of Praident Richard M. Nixon 
"He', the rifht a,e. Rirht back: 
ground. Right attitude. He'1 a good 
JUdae and hll penon&J life 11 ;n,....,_ 
cable." --~~ 

FintS.uteP.,. 
Kennedy, 51. wu born in Sacra­

mento and wu the California Sen­
ate·• first pa,e at the a,e of 10. HiJ 
father, Anthony J . Kennedy, wu a 
prominent attorney and lobbYilt 
w~o worked u a 10le practitioner. 
H11 mother, Glady, M. (Sia) Ken­
nedy, wu viewed ., a ",rande 
dame" in Sacramento IOdety du:-­
ing President Rea,an '1 tenure u 
California ,ovemor from 1967 to 
1974. ~eMedy'a father died in 
1963, his mother in 1981. 

Kennedy wu ,raduat.ed from 
Stanford Univerlity in 1958 and 
Harvard Law School in 1961, 1tud­
ied for a year at the London School 
of Economic, and t.aught a 1tminar 
there on U.S. rovemmmL He first 
pracuced Jaw in San Franciaco 

t/.:J 
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wtth tbt firm al ,wen. Mlmn. 
Jobnaan 6 Bridpl, now a 212-law-
Y• firm. Bownw, he returned to l Sac:na.euw wben lua father died in 

. November, 1183, intendinl ~ .~e . • 
family t,anea a&.in and then 
raum to SID J".ovdeco 

· -We,..,. aaoc:iates t.otether for 
two Jllrl." llid Donald D. Roberta, 
farmer mana,tn, Plftlltl' of The­
lln. Marrin. Johmon • Bndfes. 
.,.. ... .,.., brilht. ffl'Y bard 
wartm,. No bad babitl. Diasu,t­
lallY ao. U be an any ,wear 
1"ll'dl. be aevw med them in my ....... . 

-et took a llavt ol at.nee 
-- bit father died. int.ending to 
NtUrn," RobeN added. "The 1t0ry 
I beard wu that hit father ·, client.s 
•ere IO happy with hun they 
penuaded bim to Ny. He built his 
father'• pract.ict into one of the 
flDer ftnu in Sacramento-Evans. 
Jackaon 6 Kennedy, W'ith a dozen 
lawytnor 10." 

ID Slcnmento, Kennedy wu a 
lobbyilt for the California A.un. of 
Dilpenain, Opticians u early u 
llMM and 1110 qa,ed in lobbym1 
ecUTiUel for a liquor company, 
Sc:benley lnduat:iea Inc., until his 
&ppamtment to the 9th Circuit in 
1975. State recorcil uy that his 
lobbyinr client1 included (Apitol 
Recarda and dilcJOH that Kennedy 
lltirnated that 104' of hi• time was 
ll)ff.1 ii a lobbyist and the remain . 
der u ~ lawyer. 

"I would not classifv him L( a 
lobbyilt; I would clasS1f y him as a 
lawyer," aid Jama D. Ganbalcu. a 
Sacramento lobb)'ilt for more ll'wl 
40 Jean. "I never knew of tum 
working on any liquor bill u a 
lobbyiat. Al far u J knew, he dld 
lepl work for them (Schenley J." 

Two yeara after Liking over tus 
fa\her'a law practice, Kennedy , 
•bole wife, Mary, ia an elementary 
ICbool teacher, betan teaching a 
el111 in conalitutional law at 
McGeor,e School of Law in Sacra -
meato. He conunued hiJ teaching 
after hil appointment to the federal 
bench. 

-&e'a reprded u a very good 
Jelcher," aid Gerald F . Uelmen. 
tbe liberal dean of Santa Clara 

' 
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Umvenily School ol Law . and a 
leadin, apen on the 11.h CircwL 
"The peaplt up at McGeorte jult 
love him. I ll&t the idea of 10me­
body who bu kept bJa band ln lttal 
education and actually maintained 
a c!ulJ'oc~ j),"e.r .·s. •bile -~e·ii 
been on the court." 

Kennedy'1 ftnt caataet with of • 
. ftc:iala of I ReapJ\ ldmtniltntioa 
• occurred in 1967, wbtn Paul 

Haerle, who had waned with Ken­
. nedy wben be WU I San Jllrlncilco 
lawyer, wu named appointmentl 
NCNW'1 IO U.-GoY. Relpn. 
Hatrlt recall• Kennedy u a 
"IU"Onl Republican" but ont who 
wu inlclive ln polilicl. 

Haerle introdUC.S Kennedy to 
F.dwm Meeee m Ct.hen state clem­
ency NCretary, now U.S. attorney 
1enera1) and 00,en ln I.be Ragan 
Admmisttation and recalls that 
Meese later enlil\ed Kennedy to 
help draft Propoajtion 1, an unsuc­
cesaful 1973 iniuative to curb state 

,pencbng. 
"I don't think he had an intimate 

relalionahip with the Reagan Ad­
m1mstration. but we were all fairly 
close up here," Haerle Aid. "We 
had families of a certain a,e and 
kids of a certain a,e. He wu very 
fnendly , but not a bail-fellow, 
10-to-P01ey'1-and-bave-a-few­
belts kind of ,uy." P01ey'1 ii a 
Sacramento rat,Jurant favored PY 
politiciana. 

On the 9t.h Circuit, KeMedy WU 
involved at an admiJUltrative level 
in opening the court '• new 
Southern California headquarten 
in Puadena 1ut year and hu been 
a leader in campal,ninl for a 
judicw raearch center nearby. 

If confirmed by I.be Senate, Ken­
nedy would be the rm 9t.h Circuit 
juct,e to lit on the high court lince 
1925 and only the third in hiltory to 
be appointed from the nation'• 
largest circuit. which coven C&li­
fornia and eight other Western 

Ntel and U.S. territorit1 ltntch­
inC to Guam and American Samoa. 

In I 1984 interview with The 
Times, Kennedy, one of the few 9t.h 
Circuit judaes who hu publicly 
adv-icated aplittiJll tbf CU'tWt Ulto 
1.1:...:.er uru t..r ll)Okt wtL· • .. _ • 
nm of . cauuon and mud humor 
about '&ia wart u a Judie and 
problem.a racm, the courta. 

'"We're eaentially a nepUve 
body," he llid. '"The functiona of.an 
appellate court .,.. two. Tbe ftm ii 
a CXlffllCIJve function and the tee• 
and. and mare ilnporlant. mare 
G"Htive, ii the law declaration. I 
am anewbat conce1ned the func. 
Uon ii bec:omm, IOIHWbat blumd. 

"When I fim Sot on t.bt coun. I 
thought ti1il ii ,oing to bt 'ffl'Y 
aciun,," KeMedy added. "But I 
find that. in a ,rut number of 
cue1, I'm thinking of future cues. 
It lftffll to me we have to write 
stuff pretty quick. Ju,t the prea of 
bUlinea maltet It difficult to UNI! 
our own role." 

In addition to hil work on the 
court and u a law profeuor, Ken­
nedy. who hu three children, ii 
~ribed by fri•nda u "a very 
active Catholic." The judge, who lf 
cliitly comloriible with hil We 
. style in Sacramento, told frienda 
and collea,ues that he wu relieved 
when he wu fll'St puled over for 
the nominauon in October. 

"I think everybody on the court 
wu diaappointed," Judge Brown­
ing recalled. "Tony called me and 
he told me, 'Jim, I didn't make it.' I 
expressed dismay. He llid: 'Frank­
ly, I'm glad to be comin1 home.'" 

Officials at McGeorge School of 
Law 1&1d Wednesday that they 
have not decided what to do about 
replacing KeMedy. Profesaors and 
atudents )Omed in pra.iling him and 
predicung no problems in the Sen­
ate confirmauon procea. 

"I trunk he'a a VffY lnteW,ent 
,uy," llid student Steve HIDIOn .. 
"You can't really tell from bil 
clauroom d.ilcuuion what hil poli­
tica on -the wues are. 

"He'a an honorable man. He'a 
never ,molted pot in claa once," 
Han.ton added. 

ltaff wrhera Richard C. ltaddock 
and .Mrry GIiiam contributed to ttlia 
nory. 

V( 
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~ay BeN~w~wing yote 
.. Calif'ormin Seen... . .. . ~ · V , . . -ml !ipll ~1'18' WU• . . . - 1!' ~- ltennedy aron,t:, di.I- I 

~ Ma.. • 1111d lhlt ....... ol ·aai.ed •0et1 lbe fuU appeaJ, court 1 
IS l)eddlna &di t K--,~ nal1np .. IIIID nther : IJIPlllkl \be CllllfflCtiall ot a SeaWe r-- ltsM.-a... :--S llut dial \bey• DOt .1'alllln on c:blr,- ~ 11aaenln, 
~ OD a-JY a -,.&&em at bol\ilit1 to dTtl tNram. Police afftclrl bid obtained 

:tilbllclldml.• lbl mdlDce from lier 5-year-~d 

WASHINGTON-1D 12 ,-n • 
a fedlnl appeall court Judie, AD• 
CbonJ M. Kennedy bu drftloped a 
reputauon u a moderate corwww ta• 
Uve TG'Y much like the man wbae 
Supreme Court teat he could flll­
J\11\ice Lewil F. Powell Jr. 

Powell frequenUy terTed u a 
mna vote on an evenly diflded 
court. and President a.,an bad 
boped to replace him with a reliable 
con,ervauve who would Wt the 
court to the right on auch illuel u 
abartiOn, civil n,hu and relip,D. 

P•aleSwta,Vete 
But lesal aperu aid Wednel· 

day lhlt Kennedy may be IDO&bel' 
unpredictable lwin, Tote whole 
inlliDCU are comervattve but wbo 
ii unlikely to be a faithful ally al 
the right. 

"Kennedy decides each cue on 
tu merill," Aid Santa Clan Uni­
Yerlity law dean Gerald F. Uelmen. 
"He doesn't bring an a,enda to the 
bench. He bu the reputation al 
being a .tud,e who ii reliable, wbo 
doesn't venture very far and wbo 
bal a 10ud respect for precedeDL" 

Lawyers find Kennedy to be 
more of a judicial technician than a 
conservative idtologue, one who 
U1Ually seeks to balance compeun, 
principles. 

"With Kennedy, you alway, 
think you have a cbanee," aid 
Pet.er Davi.I, an Olkland auorne:, 
and president of the California 
Academy of Appellate Lawyen. 
'Be liltenl to \be arsumen11 and 
be can be penuaded. Re doesn't 
.bave a ftzed preconception or a 

• pbilmophy that will dictate the 
l'IIUlt in the cue, and you can't NY 
lhlt about a lot of ~ea." 

However, liberal• and civil 
rtpu ac\iYilll were not ready to 
pronounce Kennedy acceptable. 

.. Al\t!f the tint two \hey aent up, 
there ii a temptation to nllh to 
Judlment tn favor of thil one," 
· American University t.w professor 
Herman Schwartz AJd. "But you 
bave to wonder: Why ii Jesee 
-Helml IDOlllfled? What doeS be 
tnow \ha\ we don't!" Helm■ ii the I 
CDD11nl&in Republican 1en&tor 
from North Carolina who had op­
pmed Kennedy two weeu 110 .••. .. 

. At &bla&bel' end ot \be apectrum. i am after IMal ban a 15 llrtbe. 
: .-me CODN"at.tn1 declared · -Jndiffll"IDC» to ..,._i liberty ii . .. ,.,..,.,,....,,ba, """ om&ed • ... &bl pncunar ot \be .... 
• .-.tUa 'l•ltd1'•111ecUon. ~tott. • 'Jamedywroce. 

.: • · -J tllmt bt will ......., edao · -ID 1115, ID &bl tint ...,.ia 
! :PanU.• Mid Bruce l'lm. a llpl eaurt NUii on \be .. campanble 
r ,ICbGlar at \be Rert&ap FoundaUan. wardl• lale. 'Jmnedy camt down 
' "'Kenned7 11em1 to be a Judp wbo aplnll ~ equal pay for 

••~with the c:onven&ianal nrtdllmtdtobeafequalvalue. 
, a1ldam. A dlllnct coun bid found that 

Llwyf!" • .ho have. ~ t.be mte of Wubmlton had dia-
Kennedy • rulinp u a judfe mnce criminlted apinlt iu female em. 
19'75 on t.be San Francilco-bued ploytel t.ecame )Dbl ·tJlliCallY held 

.. IUl Circuit Court ot Appeall be- by WorMll paid ~ - than jobs 
; • _ line lhlt be can be ~ted cm to 111ually beld bJ men. But Kennedy 
· uphold ~ conViCUOnl eiapt aid wt Um reflected t.be work· 
, in fll'ep)UI CWI al police milcon· mp of I.be jDb market and beld that 

~ record indicatel 1110 that, t.be l&ate bid DO reaponaibility to 
· · alt.ho11•h 1....o. h . interfere. 
• • - 1K' approac a new dYil -In 1976, KeMedY dia,iaM a 
. n,hll daiml with a lkepUcal eye, c:rril ripll IUil apiDIL Lal A.npl. 

, :_ be demonltnta a clear wtWncnea e1 real\Orl wbo were lteerinC black 
. : to follow ettablilhed law in favor of caup1e1 to Dlilbborboodl occupied 
; lliltml dTtl n,hll and civil liber- only by blaclr.l. Re found that Oat 

Ue1. • wbo brought \he IUit were not 
On abortion, lawyers IIY that actual Yic\ims of dilc:riminltion. 

Ibey have burd conflic:tinl nDDOrl The Supreme Court later dill· 
• about bit TieWI but that they can · 
, ftnd DOlhinl in bi1 record to IUI· ,reed. In an ~n by ~well, It 
.Jell' Whether or not be fa.en a 111d that the Fm Houam, Act 
lep1 n,ht to abortion. ofte~ ~~ be enforced by ·''third 

•. Kennedy'• key opinion, include: pal'Uel. 
, ,· .-In 1980, in upholding the Na- -In 19'78, Kennedy threw out a 
~!1'.• dilcharse of three lffl'icemen dillrict Judie'• arder aeelr.ing to 
: tor:· ~11lt(y, he indicated inlpect a teleV'ilion moYie for inac. 
. • t.ba& be wu not IU'ongly tn favor of curacies ~ore it wu aired. "It ii a 
such a policy. In a lengthy opinion. fundamental principle of the Flnt 
be beld \ha& "private con,en,ual Amendment:· Kennedy wrote . 

_·bomotuual behavior' ' may be "that the presa may not be requittd 
-off •limill to ,ovemment interfer- to jultify or driend what it pnnts or 
ence but that tht military hu •Y• until alter the express1on_hi.s 
apecial authortty to 1ft IU'ic1. rwea taken place." 

.. for ill penannel. 
-.: Lu& year, the Supreme Court 
► :•ent.enn further than Kennedy'• 

.. ;COUit by upboldin, a Gtcqia law 
.• impoain, crimiJ)al penalUel for ho­
- · wxuaJ conduct. Powell cut the 
· tey_ YO(e ior the. majOrtty. 
' '. . -In 198.'J.' ID appeala court thttw 
: ·out the conviction of a cocaine 

leller ln Lal An,elea after It con­
cluded that · the eearch •arrant 
tllued by a ma,11trate wuimprop­
erl~ va,ue. Kennedy di.Dented. 
ayma that the evidence 1hould be 
\&led u Jon, the police operated in 
•,ooc1 faith." The next :,ear, the 
Supreme Court lided wtth KeMe- 7}2,-

·. dy and c:rawd a new ",ood-flith · 
aeepUCln" IO \be rule acluding I 
wnted eYideace flam court. 

I 
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Judge Anthony M. Kennedy' getting a kiss from his wife, Mary, after President Reagb nominated him to 
the Supreme Court. With the Kennedys were their children, from left, Justin, Kristin and Gregory. 

Restrained -
Pragmatist 

Anthony M. Kennedy 

By ROBERT REINHOLD 
Special 10 The New York Times 

SAN FRANCISCO, Nov. 11 - In the 
,..JDodecn wocld of famlly turmoil, cite 

life of Judge Anthony McLeod Ken­
nedy seems almost Hke a livins Nor 

_ man Rockwell portrait ot prouiReial 

Man 
. lnthe 

News 

constancy and familial 
loyalty. Re has been 
married to the same 
woman for 24 years, has 
sent all three of his chil• 

dren to his alma mater, Stanford Uni­
versity, and lives in the same white 
colonial-style house in Sacramento, 
behind a camelia bush and a neat row 
of gardenias, where he was born 51 

years ago. ( / + 
Such restrajnt and ·respect for ' 

recede · an e in the legal 
opinions of t~ m&n President ea­
gan has picked as ilis i.hird choice to 
fill the vacant seat on the Supreme 
Court. And If the President had origi• 
nally hoped to fill the seat with a doc­
trinaire conservative, he will not find 
that in Judge Kennedy, an energetic, 
self-effacing and immensely polite 
man who likes to read history, com­
plain about his deteriorated golf 
game and taste fine California wines. 

While Tony Kennedy, as friends 
call him, Is clearly a political and 
legal conservative, he strikes those 
who know him as a quiet pragmatic 
one, open to persuasion. His 500 or so 

, written opinions in 12 years on the 
Court of Appeals for the Ninth Circuit 
in San Francisco are cautiously and 

Continued on Page 89, Column I 
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pai 
....... , tut ht• 

.,.,__ , . .. ,a,uld 
, dtterm.....,, .. 11,d wlllle 

- C<Mrt aplntor1" - ... 

. ,,.,.. -·■ --1 ......... ,~..._... .. ,.11e .... 11p1 .,__, __ _ 
•• , ........ __ °"_~ 

"He r-.;.,...-on~ex-

· ~~ ~· ""t ~~-=-·~He~ 
·•f/;;. ~ .. ••fllenl• allllout -,1a1 

policy." Mr. Melso cited die caae In 
wllldt JIJdae Kennedy ap,eld Ille 

,, rlll>tof lhe Navy 10 dlsdl~rae • sailor 
.tor horn°"""""' condoct but avoided 

the broader question of lhe legality of 
tiUUal nlaUons bctwttn consenltng 
adullJ. 

·-;.'-:.~~::e:t~r~t ,!~=. ~~~~:. 

pattdtouywha1111s." 
The IN7 edition of The Almanac of 

Ille Federal Judiciary &Jveo dill di. 
llllallon of lawy,,n' ~ ol 111111 : 
" Courteous, 11emon thebehth,­
whal conwrvallve. b,w,t. well ~ 
pattd, filled wllh """°"' ene'IY, 
allll1 many quetlk1111 . ... analytical 

=•:'...:!:i~':.:ib='= t.r:::: 
h■rd to pea. ■n en11m■, tend• to •a~ 
nlze over oplnk>ns ... 

'He·• ..... ,..,... •• 
Collea_,, uy hi• style, marted by 

boytlh enthusiasm, contrut1 m■rll ­
edly wllh the a.....,renlly more 
worldly Judae• Robert H. Bork and 
Douglas H. Ginsburg, who were 
-.i ahead of him for Ille job. 

" Nobody wlll find anything In his 
aplnlonl or per-..1 IHe lhal wlll 
ralae any problems," said lhe llberal 
Federal Judae who alllled anonymily. 
.. You won't find anything very dra­
maUc, very provoc■Ove or very con­
trvveralal He Is not a blA liver. He's 
more provlncl■ I. I wouktn'I lhlnk 
Tony•- lo lhe opera." 

Judae Kennedy was bom in10 Re• 
publican pollllcs on July 23, 1936. His 
mo&her, Gladys, was a promlnent 
civic-• - his !allier, Anthony 
J . Kennedy. WU • polklcally con­
nected .. ..,.. ■nd lobbylsl In Sacra­
_.. - w■ I UaK:lated wllh Artie 
s■mllb, ■ -rful lobbylSI and llxer 
who llklmat~ly went to J•II for tax n•-- At Ille • .., of II the youlh 
took ■ Jffr off from school lo serve 
as a - In the Stale Senate. 

In H:.:::.ra=: 7'.!!"t::r.: 
Unlverti(J In 1951. Prof. Roberl A. 
Hom, - emerkus, wlNJ t■upl Ille 

111"1 Mr. Kennedy conatllutlonal 
•· remembers him 11 .. eJrtremely 

lnlelllaent" and -■rly even as an 
undlw'Sraduate-: •·lie . was conaerv•• 
live IIUt not a rt!tna ldeoque," 
P ........ - " HII pe......,1-
ky la ikti... ~ I.....,,,. his 
belol•~••l-lc."11ie­l-la-•ndlby'-"~:J::tt;.::..i,_ 
lo the H■" ... I.Mt ~ .... t . 
Int IJt INI. 11111 --• ■t a.r­
vard, 11. - a.■.e-u,ap. - lR 
the al - Ill n-a. -■Ill that 
his friend ..... ,ed te be • Jo'dae vlr-
1ually ■II Ille 11- f knew him." Mr. 
Lanaenll,emp said Illa roonunate ••• 
deeply Influenced by 1111 .,.....,... Re­
pubUcanlsm. He man, Ne Kn,nc,tx 
as !he h■nlesl•worklng and moll pur-
~tui lnll....bi) . 

In Ille way lhal JudKC 11-rt H. Bort 
11. Whlle they have not all lllled his 
~Ion• ltberal and conservative 
laiften • alike praloe Judge Ken- Aller l!r•-•lon, Mr. Kemedy 
necty·s 1emperamen1. · Joined • •• firm tn San Fr■ncl1CO, 

"II you picture a Federal J~. he and In 1 .. 3 married Mary Jeanne 
does not flt II," said llon•ld tumbrun Davia, - now leaches elementary 

hdlrettor of the canMrvalive Pacihc·- school 1n Secnunento. That ye■r ••• 
" · 1.411 ►-• In sicrimento. a 1umtna point in the young l•w~r·s 

• lfe luta a low EjO une•mRJ. ti@ his ure. His f111her dk-d of a hearl attack, 
leavtng hie personal rlnaoclal 1rtalrs 
In e-xtraordtnary dlaarr■y. The aon 
mumed lo Sacramento, sacrlfktn1 a 

r-r:~~ :~:=~~~!::~:rf~~tt!:.: 
~ i:.:c.,::;;,:~~ :::~:·r~r '"" :=•Y :C:~e~~ ~~ 1~~5pr~:: 
lice as "widely diversified," Includ­
ing "-le wilh lndlvldu■ I leRal 
problem,, divorce, minor crtmtn■ I, 
probete millers, my ■cqu■lnlances 

rrom my mMY ye■ra 1n sacr■~to" = ;;:,i:1117 h:•~~;..:':~ 
tl■I commiuee, was repreaenttna 
....,.. ... hi the " middle of Ille spec­
lhliw." 

H• Cllln were mostly 1anlm varl• 
ety dllputes. IUdl as ■ conde11111■11on 
c:aae In..,....,. a dovelopmenl com­
pany •- _...,,. Included lamlly 
fr--h•-· 

He allo WMked ... lobbylll •• '"" 
c■ptlol , rep,...senllng Schenley Indus­
tries Inc, lhe liquor dl1Ullen ; the 
Calllornia Auoclatlon of Dispensing 
Opticians and c■pttol Rtt0rds Inc. A 
Slate audll In 11175 Indicated lhat he 
deYOled about II percent ol his time 
IO lobbying. 

Ties 10 Reaa■ 11 •IMI Mene 

M .. nwhlle, Mr. Kennedy also de­
veloped workin1 l~s to Ronald Rea• 

f:r~1::en: 1':h:-:.~r~~o:e~;: 
Edwin M- 3d, now the Allomey 
General. As a private lawyer, lw- was 
asked lo draw up I tax-anting refer­
endum that felled to win passage in 
1973. He was appolnled 10 lhe appeals 
court In 197S by President Ford. 

ha~~~~u'::~ ~r .::r.:~~: 
Federal Fin1nclal dlM"losutt slate-. 
ments show he has no more th■n 
1200.• In assets, not Including his 
residence. 

An la.sue that may artae In conflr­
mallon heartna■ 11 his me.mbentdp In 
Ille •II-male Olympic Club, a private 
eocllll group In San Francisco since 

:'~:~~:~.:,o,~~bJ.s7:n9:,~ 
when he was under conskleraUon ror 
Ille nomination before Judge Gln•­
burg was chosen. Soch earlusion1ry 
clubs ha~ come under lncreastnaty 
wkie crllictsm, parHcularly from 
women 's grou,-. 

His llfr in 1"9C81t years has been 

Student■ at the McGeorge School o( Law at the Uni­
venity of the Pac.me in Sacramento, Cali£., applaud­
inc u they watched on TV u Preaident Req:an 

nominated Judge Anthony M. Kennedy to the Su­
preme Court. Jude• Kennedy tachea a courae in 
conatitutional law ■t the achoo!. 

marted 11f _,__ His only brother 
died Ill a lillrfltw accident In Hawaii, 
hla •ly -• died of cancer and his _ _ _,. ....,ly theftafler. "The 

- Ill Illa -her. s111er and 
......, caatlnC IO IOOl'I after each 
allier - .. awflll lot IO bear." uld 
Robert M. Wheatley. a lormer law 
partner. 

The Kennedys have two sons, Jus­
. tin A., who was graduated from Stan• 
ford 11st year, and Gregory D., • Ben· 
kJr at Stanford, and • daughtPr, Kris• 
tin M .• a sophomore al the same 
school 

011 lhe hench, the Judge Is an avid 
readrr of history and classic lllera­
lurP, such as Shakespeare. and occa• 

slonally plays pl al a local country 

~~~.~!~:7,::::. ~:.:ff:':.~ 
gas 11a11on clooed down alter 24 
years, he lamenled fo The Seer■• 
mento Bee, " II Is Ille kind of place 
wtle.tt I can get my car aervk:ed and 
talk about pollllcl and law and Ille all 
at Lhe same lime." 

For Ille IHI 22 year1, Judae Ken• 
nedy has taught con11itu1lonal law 

:c~~ ~.;• ~':.~ .:tt;:. 
clfk 1n Sacramento. He Is a hard 
arader, but much admired by his st~ 
denls. " They are slunned to see lhts 
man walk In and give a thrtt•hour 
dissertation and Socrallc dialogue 

~"':!..':'="t~'~':"..:~: = 
called Ille ene,aet le Judae "a human 
hydroelectric project.•• 

II was • way of Ille Judp Kennedy 
■ppe■ttd f■I"' lO con- - he 
was paued a,er In favor of Judie 
Olnlbu,._ commutlnc from s■cn­
rnento to lhe court 's eeat In san Fran• 
clsco and lrave-ltng lhe circuit of nine 
11ate-a1 Guam and Northern Mart.Ina 
Island. But then, wllh the dlscloaurP 
of Judae Ginsburg's marijuana use, 
lhe fllt-1 twisted again and Anlhony 
Kennedy WIS called to Washlngloo lo 
be offel'Td the poac he was refused 
Just two weeks aao. 

• 
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Reagan, Calling for 'Bipartisan' Effort, 
Picks Judge Kennedy for Supreme Court 

By STEPHEN WERMIEL 
And GERALD F. SEIB 

Staff Reporter3 of THE WALL STREET JOURNAL 

WASHINGTON - President Reagan, 
sounding conciliatory rather than confron­
tational, selected Anthony M. Kennedy, a 
federal appeals court judge from Sa~ra­
mento, Calif., in his third attempt to fill a 
vacant seat on the Supreme Court. 

In an appearance in the White House 
press room. President Reagan called for 
"a bipartisan effort" to confirm the 51· 
year-old Judge Kennedy and urged 
"prompt hearings" by the Senate Judi­
ciary Committee. 

Judge Kennedy is a traditional conser­
vative, friends and associates say, who re­
spects legal prece­
dents and believes in 
a limited role for the 
courts, but who has 
no strong ideological 
agenda or record of 
involvement with 
conservative causes 
such as abortion or 
school prayer. A 
graduate of Harvard 
Law School, he has 
been a federal ap­
peals court judge for 
12 years and. since Anthon)/ M. Kenned.I/ 
1965, a highly popu-
lar. part-time teacher of constitutional law 
at McGeorge School of Law in Sacra­
mento. 

Unlike President Reagan's attempts to 
fill the Supreme Court seat with Judges 
Robert Bork and Douglas Ginsburg, the 
announcement yesterday-which was ex­
pected-evoke<t no sharp criticism from 
liberal Democratic senators and express­
ions of moderate concern. rather than 
alarm, from civil rights groups. 

Senators and civil rights leaders said 
they want to study Judge Kennedy's exten­
sive judicial record-he has written more 
than 400 appeals court opinions-and listen 
to his answers in confirmation hearings. 

There was no immediate decision about 
when the Senate Judiciary Committee will 
hold hearings. but some senators doubt 
they will begin before January. 

Committee Chairman Joseph Biden m .. 
Del.l said. "We will . .. move as rapidly 
as is prudent. " Sen. Edward Kennedy m .. 
Mass.). who blasted the last two nominees. 
said the judge "has written a large num­
b€ ;- of opitions that the . .. committee will 
want to examine to determine his judicial 
philosophy and his commitment to the 
principles of the Constitution." 

In an attempt to sound a harmonious 
tone. President Reagan stressed that 
Judge Kennedy is "popular" with col­
leagues and with senators "of varying po­
litical persuasions." Judge Kennedy, in 
brief remarks, added that he is "looking 
forward to the scrutiny that the Senate 
should give any nominee . ... " 

Threatened opposition from some con-

serv.atives. who fear that Judge Kennedy 
is too moderate, has been "muted," ac­
cording to White House officials. Two 
weeks ago those threats led President Rea­
gan to select Judge Ginsburg over Judge 
Kennedy. Yesterday. however. one conser, 
vative. Sen. Orrin Hatch (R .• Utah). said, 
"I doubt that any conservatives are goinr 
to oppose him ... He does appear to be a 
conservative judge. '· 

White House officials said Sen. Jesse 
Helms (R. , N.C.l. leader. of the anti-Ken­
nedy effort two weeks ago, is "reserving 

. judgment" until he has a chance to meet 
the nominee and discuss his record. 

The big question for the White House, 
now that it has made its choice, isn 't con­
servative reaction. Officials expect conser­
vative groups to support the nomination. 
although without real enthusiasm. 

Unknown, however. are the attitudes of 
the coalition that helped to defeat Judge 
Bork. Initial concern in civil rights groups, 
said Ralph Neas, director of the Leader­
ship Conference on Civil Rights. focuses on 
"problems in ... fair housing, voting 
rights. wage discrimination and school de­
segregation cases" in which Judge Ken­
nedy wrote opinions. 

But the wait-and-see attitude by liberal 
senators and civil rights leaders suggests 
that those who successfully opposed Judge 
Bork are attaching considerable impor­
tance to the confirmation hearings for 
Judge Kennedy. " It's vet) important that 
people take their time to study the whole 
record," said Washington civil rights law­
yer William Taylor. " I don't see how there 
can be well-prepared hearings before Jan­
uary." 

Some opponents of Judge Bork had pos­
itive initial reactions. "Those opinions I've 
read. even those I disagree with. ·· said 
Harvard Law School Professor Laurence 
Tribe, a constitutional expert, "show 

Please Turn to Page 28, Column l 
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Federal Judge Anthony Kennedy 
Selected for Supreme Court Seat 

Continued' From PtJr,e 3' 
(Judge Kennedy) to be a thoughtful, mod· 
erate, conservative, itot a zealOtlS Ideo­
logue, but someone who rs respectful of 
constitutional prmclples." He, too, said it 
is "premature to draw any final conclu· 
sions. " 

A Sacramento native, Judge Kennedy 
received a degree from Stanford Univer­
sity and studied at the London School of 
Economics before grad'uating from Har­
vard Law School with honors in 1961. 

After a brief stint with a San Francisco 
law firm, he returned to Sacramento In 
1963 to pick up the law practice of his fa· 
ther, who died that year. The practice, 
later merged with those of two other law• 
yers, involved a range of legal advice and 
litigation for a variety of cllents and In· 
eluded some lobbying for corporations, In· 
eluding Ca111tol Records Inc., now a unit of 
Thorn EMI PLC, and Schenley Industries 
Inc.. now a unit of Rapid-American 
Corp. 

White House officials say that they and 
the Federal Bureau of Investigation have 
looked extensively at Judge Kennedy's rec· 
ord as a lobbyist and have turned up noth• 
ing controversial. 

Mr. Kennedy first came'to the attention 
of then-Gov. Reagan when he helped draft 
a constitutional amendment limiting Cali· 
fornia state taxes and spending. Voters re­
jected the plan In 1973, but two years later . 
Gov. Reagan urged President Ford to ap­
point Mr. Kennedy to the federal appeals 
co . based in San Francisco. 

Friends say Judge Kennedy is an in· 
tense, soft-spoken man •¥ith a vrr, sen5">f 
humor wbo 15 de(lleate(I to J:lii family He 
and his wife, Mary, a third-grade teacher, 
have a son Justin, 23, a Stanford graduate 
now working In real estate; a son Gregory, 
22, and daughter Kristin, 19, both Stanford 
students. His friends say he is a practicing 
Catholic. an avid reader, and a sometime 
golfer and tennis player. Judge Kennedy 
dresses conservatively, Is trim and stands 
more than six feet tall. 

Despite a serious manner In the court· 
room. he is best known at McGeorge Law 
School for occasional theatrical flourishes 
at his Monday night classes. To celebrate 
the Constitution's bicentennial, he arrived 
a few weeks ago in powdered wig. ruffled · 
shirt and Colonial coat to portray James 
Madison and lecture on the problems of 
drafting the Constitution. In other years, , 
he has received o'{atlons from standing­
room :.inly classes for his portrayal of 
?r: :.ident Fraru<lin Roosevelt urging sup­
port for packing the Supreme Court. Stu· 
dents say he has a llmltless memory for 
constitutional law and rarely uses notes or 
a textbook in class. 

When he was ~assed over by President 
Reagan in favor of Judge Ginsburg, Judge 
Kennedy's students planned last Monday 
to hang a banner In the classroom saying, 
"You'll always be supreme to us." But 
they never got to display the message; 
Judge Kennedy was called to .Washington 
again. 

On the bench, Judge Kennedy "adheres 

to precedents; he's not a judicial activist," 
says a former partner, state court Judge 
Hogb Evans. Also, In his reluctance to ex­
pand the rlgbts of'criminal defendants and 
suspects, he ftts the definition of what 
President Reapn wants-a SUpreme Court 
nominee committed to law and order. 

Some of bis more Important decisions 
may become a focus of controve~. In 
1985, he rejected women's claim$ that 
Washlnrton state must gtve male and fe­
male workers equal pay for job.1 tbat are 
different but have "comparable ·worth." 
He wrote a 1983 dissent, which the Su• 

· preme Court followed to a degree, urgtnr 
relaxation of the constitutional rule that lF 
legally obtained evidence mUit be ex· 

. eluded from criminal trials. In 1979, he 
wrote that the Pasadena. Calif., school sys, 
tern had satlsfted a desegregation order 
and wasn 't required to continue efforts·to 
keep racial balance. 

In a 1980 case with which the Supreme 
Court agreed, he struck down the " legtsla· 
tlve veto" by which either house of Con· 
gress could disapprove by a simple major­
ity an action by the executive branch. And 
conservatives want to ask Judge Kennedy 
about a 1980 ruling that, although It upheld 
the Navy's discharge of homosexuals, sug• 
gested that some homosexual conduct is 
entitled to constitutional protection. 
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poDdered Prelident JleaoD'I Nleceioa Nludllll. thint-U, DOmiDIUoD olX.U.- dy ii wbat __, iD recea& weeb·~ N­
ol Kennedy for tbe Supreme Court. • ii llllt It ... tbe ldminiltnUoll'I .,_ lllnd to u I u.. .......... OM ftO 

"Tbe 1tudent1 were entbralled," fort to lbort~lrcult eoa,reu ud enaet believes tbatCMW eonatUutioaal .,.._ ii 
Scblber uid. '"Tbe clul played tbe role 111 aoelal qenda-oa abortion, ICbool one olenumented powers; tlW It ii w, 
ot citizens of the en, ukin, Madilon prayer ud criminal rt,hts-bt' pultin, 1 die people, wbo lllve 11'1,Dted eer\l..ln 
wblt euctly wu in t.bia new document nlht..an, Judie on tbe court. rilbtl to Iba IIMftUDID&. DOt &be adler 
be bad 1i&ned, and Kennedy esplaiDed It What Reapa Illa been tr,ta, to do, wp ft1 aroud. • 
to them-throu,11 Madison'• eyea. It wu to now, la &be very Wnc be 1111 C!OID- But Ion, Reapn'1 ftnt "eonaemtive" 
uionilbin, bow mucb wort be bid done plained about: He bu objected to clecl- noainee, believed Ju1t tile oppo1ite. 
in p~Uon." . • • 1iona made by '"actlvill" liberal Judlel- ·Bon atrenuously IJ"IUed &bat it llciala· 

Soflnds like tun. Nore lln~ ~ · and w1nted to undo them by iutlllia, a tu,. don't apeeiftcally pant people eer-
activilt comervalive. &ala rtcbta-lilre tbe rilbt to ~-

"Kennedy clearly laeb a atroftlb' rue- U.., doD't bave ~ . /ta Macedo, a Uber• 
Uonary JudielaJ pbiloeophy and tbereftn lariUI eouervative, put I&: "Do we lllve 
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u aemben ol I eollecUw IUJc,rlt,!" 

R:EAGAN'S SECOND '"eonleffaU,e" 
nominee, Giubul'I, WU ID ~ 

t.e ol tbe '"eea-bneftt" or "law 
IDd ecoDOllllea'" pbUoeopby: People bave 
rilbll. but IOIDI ol tbem, WIit tbe rtlbt to 
Ille iD a polluUoo-lree IDVU'OIUDeDI. muat 
be measured lllllllt &be eeoDOmJe C!Ol&I 
ol tlllt rtcbL ID ltl lllOlt eold-blooded cal· 
culalion, Giuburt ftcured tbe value ot a 
buman life loll to ubeatol-callled caneer 
at '22,000. He tbn ealculated &bat lbe 
C!Olt o/ I bu OD UbeltOI WU anater 
tban tbe value ol tbe m.ooo Uva it 
would uve-and blocked tbe ban. 

TbeN'I DO ft1 to predict bow Jteane-
1 ct, wlll nale OD Supreme Court iuuea. I Rep. Bill Green (Jl-Nanhattln) II 1ppre­

beuive tlllt be mipt i.n tact vote to limit 
or outlaw abortion, but acmowlect,es, 
"I'm I little more eomlort&ble wilb biJn 
lban I WU witb tbe ftnt two." 

Tbe IIIOlt ltrilrin, ditrerenee between 
Kennedy Ind bl1 predeceuon la hi• ap­
parent ablenee ol ldeoloO, Sort and 
Ginaburt were belleven in phUoaophies 
of law. Kennedy aeema to be ,uided by a 
ba1ic aeme of rteht and wron,. . . ... . 
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SUpram Court IIOlllinee Antboay M. Ken­
nedy ia comidered • p~ hard­
liner in criminal CIIIN. bat defeme i.w,,en 
say they are encourapd i,, bia appeUne nil-

. ~-u;:;:"~-witb 
CaW'omia - Democrat and Repub, r(?I- appoinlllel - 1111d The Wulllnp:III 

that be won't allow• minor llldmk:alitJ 

V\ datroy!:!1= ~~-
E'Vell • police officer wboee department 

lost • ruliq in Judp ltennedy's a,un - • 
pmitiwlide. 

" I don't think we have much ID fear with him 
on the court," said John J . Oeary, • San Dlel(I 
criminal 11nryer who arsued cua before the 
9th Circuit appeals judce for a1moat • decade 
u • federal public defender. 

• rw -tched him c:lolely," Mr. Oeary sald. 
• Judce Kennedy approaches c:rtmina1 cues 
with • certain unount of openneu tDWarda 
the facU and fol1owina precedeat, whether 
cae law or statute, eYm tbouch be 111111 ooc 
qreewitbit." 

In • 1986 case involvin1 ille,al loan­
sharkinl and fendnl iD Lu Yeps, Juqe 
Kennedy, with what he c:alled "little ...... 
sium." wrote di,, nnaotmous opinion ol • 
three-judce panel denying 111e u evidence 
5,000 item1 of stolen ~lry seized by police 
under a .9eal'Cb warrant that qs IDO vague. 

The cue. U.S. vs. Spilotnl, iru called an 
example of bow Judce Kennedy wu "forced 
by the interpretation al lbe law al the cin:uit 
ID strille down a a.rdl warrant and exclude 
evidence, even for someone lilte [Anthony) 
Spilotro and his bad reputation." said Appeals 
Judie Arthur L Alara,a, • Carter appointee 
to the Ninth Circuit Court of Appeab where 
he is• colleque of Judce Kennedy's. 

"It WU bizarre that tbe law .. . would baYe 
IP'Vell the [police) otficen more leeway with­
out a warrant than they had when they were 
in possession of a warrant." Judp Alarcon 
said in ao interview. 

• It WU the opposite of what the Supreme 
Court had tried to do." Judce AiaraJn said. 

• 

................... ,., ....... 
·n - llipulated !hat 111w del9ndanlJ took 
lhe picturel himHlf and enoaoed iri sex 
actl wiCh lhe minors inYOMid. 'The dillrict 
judge gave weiQht to testimony that Ille 

'llclllnl ol pedophiles may suff9r = psychological and emotlonll Injury. 
and may become pedophiles lhemMIYw 
. . . The (15-yMr) eentence WU harsh but 
not~ 

- U.S. \IS. ~ October ISIIICI 

Tho--
In an earlier landmark cue. U.S. vs. Leon, in Vicllers vs. Ricketts, Judce Kennedy ruled 

Judie Kennedy wrote a convinCUII disaent that Supreme Coun precedent required owr-
tbat persuaded tbe Supreme Coun to modify turnina ao Arizona death sentence of a pris-
its controvenial exclusionary rule barring oner who killed bia c:ellmlte, because the trial 
evidence colleci9d with• faulty warrant. judce failed ID instruct the jury they mo had 

In the 1983 dlamt, Judie Kennedy re- the option of retuminc a lCCOlld-ilearee mur-
fmed ID., _,.. wtien bia a,un OW!ltUmed der verdict that carried• lesser penalty. 
the canvtc:tion of • drua dealer because the But lut May, writina for anodler three-
search warrant wu deemed technically in- judce panel in Neuachafer vs. Whitley, he 
valid. upheld the death penalty for • Nevada pris-

He .ar,ued that the evidence should be al- oner who stran1led another inmate while 
lowed if the olf"icen reasonably believed they servinl • life sentence for nipin1 and ltilllnc 
acted lawfully. In its later 6-3 ruliq, the Su- two reen-qers. 
preme Coun adopted Judce Kennedy's "1ood Evai police whote procedures have led 
fai " tionale. Judce Kennedy to throw out criminal casea 

"Wee most of us, he shares concern about haw benefited from his decisions, said Set-
the effects of crime on society," said Judce Olris Suzan of the Paradise, Calif., police 
Alex Kozinski, another 9th Circuit colleque department. 
and former clerit ID the Supreme Coun nomi- In July, writinc for • tbree-judce panel in 
nee. U.S. vs. Boet:richt. the Supreme Court nomi-

" He is not likely ID throw out an otherwise DN ownumed a firearms convicticn of a 
valid conviction on some ~ technical drua dealer's brother from Paradlae, on 
tnuts,ression [by the police]. He's wry ,ensi- lrounds that police collected the evidence im-
ble about these minis." Judce Kozinski said. properly durina • routine probation invesd-

But the 51-year-old jurist a1,o is ~ry sen- prioo of the dru, dea1ec 
sitiw to the need for the system to play fair "We haw no opinion whether it is fair or 
withtbeaccused." saidJudgeKozinsld, aRea- not," SIL Suzan said in an interview. "It's• 
gan appointee. complicated system. We just try ID adjust to 

If he sees some fundamental unfairness different circunutances. 
that 1oes either to the way the penon wu "We look for how [such a court nilinll can 
treated. or that aoes to the question of IUilt or help us. Our position is to try to train our 
iMocence, then he bu no hesitation in revers- officers accordin1ly," S,t. Buza rt said. 
in1 a conviction and requiring • new trial if As • constitutional law professor with "a 
that's what 's appropriate." ,ood historical perspectiw," Judie Kennedy 

In 19TT, writin1 ror the 11111jority, Judie worltl ID understand viewpoints and reuon-
Kennedy reversed • robbery conviction be- inl from all sides of the adversary judicial 
cause a co-defendant did not ,et • separate process, said Clifford £. ~mon. • S.cra-
trial. In another case two yean later. sayina menlD lawyer who handles criminal cases. 
police lacked •• reasonable suspicion of "He's a little conservative, but a very, w 
criminal activity," he threw out evidence of fine jurist," said Mr. ~ . who was a fed-
dn11-dealin1 found in an auto search. era! public defender when President Ford ap-

ln more than 12 years on the appellate pomted Judie Kennedy to the appeals a,un 
court, Judce Kennedy 11■1 upheld maximum in 1975. 
prison sentences for sex offenders and drua "I don't think he comes into any case with 
dealers. includinl a life sentence for • first in-iceYed ideas. I like 11> see jud1es who 
offender whom Judae Kennedy said contin- C<XDe In with an open mind, even !fl don't win. 
ued dealina drup wbile be was in jail U they live yoo a fair shake. that's really all 
awaitinc trial . you're entitled ID." Mr. °D!dmon ·c1. 

lo 1980, Ila nlld tblt law ~t As an adVOCllte of judic:ial restl'IJJlt~:;. :!,-r.::~e!'-ttt. 
aut.boritlee did .. DNd 'ftlftllta ID ClGlldllcl ltalnedy ii not '"in the business of lesi,llatlns" 
belklllpllr ~ 1a ~ al dnic ~ an the bench, Mr. Thdmon said. "I dm't -
prodacdan, ■-lbipmmt _. lllld or WIiia Judp Kennedy u beinc out there shaldot 

a. a.. I'll.led diat 1111 dellll penalty la caa- -r caae 111 c:baoce IOciety ID comport with 
~aad,ill.,ed&~nilad•-' IIUown~ vtewofbow theworldou,bt 
apjnab-• ~ , ID~~aill 

I.Ml~ wrilfllO fr¥~.-.~ ,eo, "'l1ie I\IY'IIM • iu:eilent j\!dse." 
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.d'f~dlmll lllldl bJ ii. dilllt. 

g 11 !!I II ==~~ I ., Kennedy Nfued to Nq1UN them to sub-
- -· - . - mit ID fatme Ida for prior Federal 

1ndt C«nnwion ~ u the agen-
1 ey bad want«l. Lawrence G. M~er. who 

aqued the cue for UDO, pointa out 
tbat the oil rut'• eDOnDOQI in!um 
in California didn't nay Kennedy. "If 
nw tbere wu a cue that would brinf 
oat bil bill, tml WU it," be a&ya. 

ID IDtitrut, XennedJ aeema to toe the 
AdminiatraciaD'a p11 millift line. In one 
dillmt, he llid it WU not aatomatically 
iDepJ for medicaJ poup1 t.o aet maxi­
mum prices that member physicians can 
charre, contenc:tinr that it wu not clear 
the pnctice renlted in hicher conaumer 
coltl. Be ii likely to a,ree with conser• 
vative ecooomiata that retail price-fixini 
it not aJwa11 iDepl. an ilaue in an 1nti­
truat cue now ~ before the court. 

Kennedy', Yins oa llltitrult were 
ahaped by ma many yean in business. 

1----------------------------i From 1963 until his 1975 appointment to 

the boards of three companies: Capitol 
the bench by President Ford, be sat on I 

BUSINESS CAN'T BANK 
. Oil C.Orp., Ill oil and pa exploration out-

fit; A. De W"aed Cuin& C.0., a San All~ 
mo manufacturer of aauaqe casings; ON JUDGE KENNEDY'S VOTE and N"acolaua Optical C.O., an 11-ttDre re-

1------------------------------i tail ~erlua company. Bia former cli-
'He looks like a conservative but could flow over to the liberal side' enta include Schenley Industries Inc., 1----------------------------1 Capitol Records Inc., and a California 

Liberals seem mollitied-4nd hard­
right conservatives have little 
choice. Judge Anthony M. Kennedy 

seems destined tD win confinnation to 
the U.S. Supreme C.Ourt. Yet for busi­
ness, the appointment of a conservative 
former business lobbyist may not prove 
the expected boon. 

Despite Kennedy's corporate-law 
background, his rulings on the U. S. 
C.ourt of Appeals in Sacramento show 
that he is remarkably eclectic. Friends 
say he's a conservative with a heart, and 
that makes it hard tD predict bow he'll 
rule in a 11ven cue. Kennedy "ia capa· 
ble of being a Justice Blaclanun," sa)'I 
Bruce Fein, a conservative lepl analyst. 
"He looks like a conservative but could 
flow over to the bberal aide." 

The 51-year-old Kennedy's back­
iJ'Ound seem.a to qualify him tD step into 
the shoes of retired Justice lAwia F. 
Powell Jr. u the hirh court's business 
!XJ)ert. Kennedy spent lS years u a 
awyer in SacramentD, preparinr aecuri­
.ies documents, drawing up employee 
compensation plana, and representing 
clients in real est.ate tnnaactiona. His 
rulinp during his 12 years u Ill appel­
late jucf&e show that be uaually favors 
the free market over rovernment reeu­
lation. Yet hia decisions aren't thoee of 
an un)'ieldin&' laiuez.faire economist. 

Kennedy's best-known buaineu deci-

lion WU hia 1985 ruling that derailed 
comparable worth. A federal district 
judre had ruled that Wuhington State 
ilJepl)y acriminated apinat female 
employees by paying them ~ leu than 
men in jobs of similar skill levels. Kenne­
dy rejected the ll'i\1-IMnt that diff erinr 
pay acales violate c:ivil-rirhta lawa. He 
wrote that the waies were baaed on 
those in the prevailing labor market, 
which wu ruled by the laws of supply 
and demand. Since then, other court.a 
have adopted his reasoninr. 

While business hailed the ruling, it u~ 
set womens' iJ'OUpl and labor uniona, 
who may oppoee the nomination. "We 
have some concema, since that rulinr 
adversely affected our membership," 
aaya Philip I. Sparks, a spokesman for 
the American Federation of St.ate, C.Oun­
ty & Municipal Employees, which 
brought the cue. 
,_ ,_,,_ Other decisions show just 
how hard it ia to pigeonhole Kennedy. In 
1982 he voted tD let consumen collect 
damages when Ill Idaho bank failed to 
print finance chutes and annual per­
centare rates in boldface in it.a loin doc­
umenta, a aeeminrly technicaJ violation 
of the Truth in Lendinc Act. 

Four yean earlier, Kennedy ruled 
that Batten, Barton, Duratine & Osborn 
Inc. (now BBDO International Inc.) bad 
an obtiption to auure the aceuney of 

trade uaociation of opticians. Kennedy, 
who lobbied in SacnmentD for both 
Schenley and the opticiam in the '606 
and '70., may be the only justice in re­
cent memory to have spent time as a 
state-registered corporate lobbyist. 
._IUKY w.• White House officials 
at 6rst feared that someone might find 
a skeleton in Kennedy's closet !rom his 
lobbying days. But federal investigators 
say they have not found Illy irregular· 
ities. Says Gordon D. 5rhahei::, dean of 
the McGeorge School of I..w at the Uni­
versity of The Pacific, where Kennedy 
hu taq'ht Dieht ttudenta for 22 years: 
"He'• ,qunky eJeaa " -

A.a a result, the President is unlikely 
to face anythinr like the bruising battle 
be had over the nomination of Judge 
Robert H. Bork or the embarrassing 
withdrawal of Dourlaa H. Ginsburg. 
Kennedy ia a devoted family man, a pil· 
1ar of the Sacramen · a 
' u o n1nlt to Boric, he 

has no overarchinf pbiloaop y iJ} 
ponents can attack. "Be doesn't try to 

. fit every cue intD a ,rand scheme," 
aaya Judge Alex Kozmaki, a colleague 
on the Ninth Oreuit C.Oart of Appeals. 
'nlat will smooth the confirmation p~ 
cesa. But it could also mean increased 
uncertainty for buaineu. 

Br h"'4 ~ i,a Wcu.\i,.,to,1. Vlit.h 
J<nt41Jta.,. B. Lniv i" Scl" FrallCileo 

-. 
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l1wy= by ll'IC e;irl~ 1'170,, , J m1d-,1zed 
linn for Sacramento ,n 1ho-c Ja~, 

Al varyonJ poonl> Junn~ lhe late I %0-, 
and early I 'I Os . Kennedy represented 
C.ipitol Records. the GRT Corp .. a ,a>· 
sene-iapc manufacturer: the cuy of Thou· 
wld Oaks. C.ilif.: •nd the !'iauonal As...o­
c1a11on of Alcoholic Beverage Importers. 
as well as Schenley and lhe opuc,ans · 
assoc1a11on . 

Links to th. Liquor lobby 
Kennedy ' s woo for Schenley may be· 

come an issue ,n hos confirmation . Schen­
ley . a ma)OI' manufacturer of gm. vodka. 
and ocher hard liquors. was involved on 
1llegal martcung pracuccs dunng the mid• 

Kennedy, once 
the debating 

partner of 
Meese, seems 

like an obvious 
choice, rather 
than the dark 

horse. 

1970s that cost 1he ,ompany thousands of 
dolfan in tines ,n Cahfom,a and New 
York. 

Questions about Kennedy 's rela1ion,h1p 
I with the liquor maker were first raised in a 
i Nov . 12 :111,cle ,n The Los Angeles Tim~s . 

\ 

Shonly before Kennedy joined the 9th 

\ 
Circuu . he ...-as the distiller· s rcpre~nla­
twe ,n nc11.,m,11nn, before the C•hfomia 

I' Dep.utm.:nt ur .\IL'Uholic Bevera~e Con­
trol. which regul•le, 1he liquor mdu,1ry . 
say, Kenneth B~e" . chief counsel to the 

I' a2cncv 
, • .\11.;n.:, rc.:nrd, , how 1ha1 on -e,eral oc• 

ca>1on> junn11. !he m1d- I '170s. Schenk, 

Kc:nne,h • J' ,cpre...:n1,nc the , 11mpJn, 
In nnc ,f..&h: r r•~'-·rJm~ Jg:,un,1 ~h~n • 

Ii:, . '4hlt..h ,.J, rl!'" ' hi:U 1n Janu.1.r\ 197.i . 
1h~ ch,11ller ... , 1,ncJ tor 1lle11•llv iuml\h • 
,n~ ,c,cr-JI lu,1uor rclJ1lcr, " ,ih ; · Jl\play 
.:on,.,un~ on pan nl • ~n,11ed ha1 Jnd knll • 
tcd ,cart . •nJ ,uch J1,pla~ Jod ha-c ontnn• 
<ic value ocher rhan Jdvcn1S1n11 . .. Jccord-
1ng to the ,u1e l11,1uor Juthorny' , record, 

Byers -ay, Kennedy reprc~ntcd Schen- ' 
Ic y ,n ncg011a11on, w11h the ,1a1e 10 resolve 
this v1ola11on . bur decline, to elabor-•1e on 
Kennedv ·s role . 

Dunng the m,d-1970>. when Kennedy 
wa, mll reprc<cnlong S,henlcy . the ,om· 
pany was tined o n several " rher count> of 
,mpropcny ,nnuencong reta,le~ 10 carry IIS I 

brands . Bui 1hc,c maners were -.cnled ,n , 
1978 . after Kennedy had assumed the fed­
eral bench . 

Kennedy declines 10 be 1ntcrv rcwed 
while his ,on1i""a11on 1> pending . 

Members of the Senate Judiciary Com• 
m,ncc . rncluding ,rs .:ha,""•" · Sen . Jo­
<cph Bidcn Jr I D-Dcl. r. have ,;aid they 
will 1nve,112a1e Kennedy ·, reprc,cnrauon 
of Schcnlcv~ 

Jud2e Evan,. Kennedv ' s former law 
pannc~. call, 1he recent riap over Kenne ­
Jy', Schenlc) representauon " ,o much 
heifer dust. .. 

Because of his tics 10 !he liquor lobby . 
Kenncdv 's father also was ,ndircclfy 
touched. by a scandal in the industry . al­
though neither Kennedy Sr. nor Schenley 
was ever linked 10 the episode . The scan­
d.il has become something of a legend in 

California political history . 
Ame Sam1sh. a powerful lobbvist in 

post-war Sacramento known as the " Lt· 
quor Lobby King. ·· was jailed m the walce 
of a bribery scheme on the 1950s that 
brought down several leg1sla1ors and stale 
regulators . Anthony Kennedy Sr . and Sa­
mish were known as professional and so­
cial acquaintances . 

'Not a Backslapper' 
One oi 1hc lobbyists the younger Kenne• 

dy came 10 le.now ,n the comdors of the 
Stare Capuol was a young deputy district 
anomcv from Alameda County . Ed 
~cese .' who represented the California 
D1smc1 ..\11omcys' Assoc1a11on in the early 
1960s. 

voolJtcd ,rare i.", regulating the liquor ,,i. 
du,10 ·, marleung pra.:r"e,. 

Then: Jre nu 1ndica11ons that Kenned, 
was ,n,oh ed ,n JO\ of 5':hc:nle, · , "ronl!• 
doon~ . Jl!h,•u~h the:' Jll.cn.:v ·, ,e;onh ,hn';., 
that S.:henle~·-, , 1olai1on~ .x.:urreJ "h,k 1 

" T""' JnJ \kc:-..: . J, I unJc"1and 11. 
1 "41!re -.e~ tooJ triemh .. inJ do~ in Jl.!t: .'. 

,a" tJm-,1, lro~nd JuJ11.c W illm, -
\ke-..: .rnJ K~nncd, . Jilhou~h ra,1 h,:., , 

• • I 
Ir,. ummg <,rabh,hed ,n s ,.u.:rJ.m\!'nlu .' :c::!Ji I 

.nd pol111c•I .:ommunu~ . "'ere nnt t~p1,JI , 

! 

- -- ---- --- -- - - - ------

Edwin Meese Ill tapped Anthony Kennedy to work on Gov. 
Reagan's anti-tax crusade. Kennedy helped write a referendum. 

i
r' the .. , mokc -tilled back room . bourbon· Jn enforced .:cilin!,! on ,1a1c ,pcnJ,ng . 
lu22one lobbv1>1. · · ,av~ William Ba~le, . t>a,eJ o n a percentage or' ,1a1c :ind local ta., 
,;,me·, ,1a1e· J,,-cmbl~·man "hu la1er be· re,cnue, . 

am~ the lir:t .:haorman ur' the C. >mmoJil~ \-Ian) or' the <COUOI()' · , lOp .:on,erva1i,c: 
u1urc~ TrJcJ1ng: Cumn11~,1on unJcr Pres1• c:\:onum"cs ',,\,ere 1nvohc:d tn f, ,nnulJlln~ 
cnl Ford the wn<·~p,, behind the 1n111ame. ,nduJ°. 

" Ton~ 1., not J back,lappcr ... ,a~, in11. SIJnll>rd t.: n1w"m ·, \lamn . .\oder• 
Wilkin, . " He: ·, J ,e0 1nJcpcnJcn1 ,on. th~ L'n,vc:r;nv .,( Ch"a~o ·, \lihun 
, hara.:ter. .. - '------"-.II Froc:Jman . JnJ Geor~e :-.ta,on l:nive~u, ·, 

Kennedy .:onlinued to lobb~ . lO practice Jame, Buchanan . ,..·,, L'hler . · 
, law . Jnd to teach .:on,11ru11onal la"'· at .. Bui "'e needed · to 1r-.n,la1e the .:on-

Legal Times 1s 
w-ashington's only 

newspaper 
specializing in your 

specialty. 

For subscriptions, call 
(202) 457-0686. 

\kGeor~e S,hool 01 Law in SacrJmc:nto. .:cp1, 1nh> lcga: lanl,!uai;~ . Jnd thar', \\hJt 
\k~"' ,;c:nt on to ""'~ tnr Ronald Rc:a- K~nn,·J ) J1J . ·· L'hkr ~,plJm, . 
~:.an . ,,h1.1 " :.is dc:cttd :!tl\\!ml,r 1n 14fl6. K..:nn.:J~ 1h1( \ml~ Jr;.alh:d the prnp.hJ I. 
• It "•·' \k~,.: "h" ;n 14~ .1 hdpcJ tap bu r he , JmpaiJ,!neJ lor 11 aero" the ·,tat~ . 
l\cnn1..•1.h •Ahcn 1hcn-Gu1. Rc:.u.: :.rn ,, :.a, .1n.11n.Jrn~ h' ~,1.;r.11 1l1rmcr Re:.a;;;,an Jnc.l 

1 h,.,,l,n:; .h•r J ti:;.ml to hdp Jc,clt~p .1 plJn ~l,;'nn-.:J , ·'''41\. IJh:, 

1t 1 ,l .1,h i,1 "'-' ' JnJ 1111111 ~o, l.'rnmcnr SuJJ~·nh . KcnncU, hJJ :!unc :r1 1111 

' JX.' ndin~ - ··~nur '4U1~1c,-.cnt1..il ~c.·ncr:JI pr:Jc.:tll h' llc.·r 
Kcnnl..'J~ \\ a, Jl."tUJII~ n:i:ruiti:U ror th~ in J ,m.1tl tuv.n . ·· in th!! wun.h " ' ,inc 

JOll- tJ\ .. ::Jmp:.11gn through J 1.tv. pJnner. ,~11 u1r Ju,t11,,.·i: Ocpartml.!nt ,,1ti\.'.1al. to J kc~ 
H~rhs:n Jad,,,n . ,a,, Le"'' l'hkr. "h" pla,~r in .,'"•!•'' pul111,al hJttk " "h nJ -

... :ha1ri:d Ri.:a~an·, Tax. R~Jw.:uun T:i:-..~ th1nal ll\crton'-~ -
Fur.:e - \lee,c: Jnd Kcnno:dv remainc:J do,c JI · 

JJ,~wn wa, !hen ,crv 1nl! nn the ra., l tcr their won. on 1hc i·ailed Propo>1t1\ln I . 
1orcc ·, Jd,1,orv board and ';,.a, the more ,a} ...:vcral Kenned) 1n1ima1es . 
" vis, hl ~ political'' of Kenned~ ·, 13" pan- "Their WI\CS would ..oc,ahzc Jl mecl · 
ner, . Jccordine 10 one fonncr Kcnnedv in~, .,f the 19th Circuill JUdi.:ial ,·on1c:r-
.:ollca~uc . - . cnce ... ,..,, Hamlvn . Kc:nnc:J, ·, lroenJ 

" Tony Kennedy "'as brought mm the >IOCC boyh·ood. . . 
p,crure because he wa, a brainy guy and And Jilhou11h ~kc,c: has been " ,Jc:I, 
knc" 1hc lc2islative scene .·· recall, Alan .:ruic,zed for hi, ad,·oca9 of JuJgc G,n;. 
P0>1 . "'ho served from 1949 10 1977 as a burc over Kennedv in the wake of the Burl 
special legislative analyst to lhe CJlifomia defeat. ~cesc has ma1n1ained all Jion~ 
..\,,cmbly and -..·ho was a maJor force ,n 1ha1 he ,s a Ii"" ,upponcr or' Kc:nncU) 
opposi n!! Rca11an·s ta., measure. Indeed. in the adm1n1stra11on ·, long JnJ 

" He knew the s1ruc1ure of 110vemmen1 frusrr-Jti n2 seatt'h for a Supreme C,,un 
"ell cnouch and he had the 1c.:hn1cal leeal 01,minee ~-ho "'ill be a loval keeper " ' the 
-~ 111, (fl hanJk a \Cr)' diflicull ra,k ... Jdd, Rca2an11c name . Kcnn.:J~ . un,e \kc,, ' 
P,"r 1.kh;ung. panncr on Prup;t<ri.1t1un I . ,~n1' 

Rc,·all, L'hlcr. now ,ha1m1an nl rht: tile an ,ob,·inu, .:hoo.:, . rJthcr thJn the J Jr~ 
R11,c:\llle . CJhf.-based Sauonal Ta., Lorn - hor...: . " I thm~ th<r~ ,~na,nl~ ""'' " "n,· 
11.111tm Comm11tec: ··The m1"mn '4J~ 1u J1\ 1,um:-i m th1.• .JJ1111ni,1r;.it11 1n \.;.au, cJ t,~ 

J t.''1.:" h1r ., nJ Jc,1gn J true 1111111.Jt hm llO the (j in .. t,ur~. · · .. J, .. -in1..· "'·n1t 1r Ju , u"~ [k -

-.: rn \l. l h .i i ..:t i\crnm<:nt. t".Hh on t..a,m~ .1nJ p.tn1111."ni 11111\.IJI "f\."'°nn1.'J~ 1, \ lnUJII~ .J 
:f',:nJtn ~ ~ rh\.· pn 1pt 1 .. JI \\ ttUIU h;1\:. ['Uf un .. ,n,111, ,u, .. hl1h .. ·..: .. 
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Judge Kennedy Called 
Front-Runner for Court 

Californian Flies to Washington, Meets With 
Baker; Announcement Could Come This Week 

~

. "I think March or April may well 
too late. I believe you're going to 

a very different political tone 
this issue if we go into March or 

iprtl," Sen. Arlen Specter (R· 
1 a.), a member of the Senate 
-

1

' udiciary Committee, said Sunday 
on ABC's "This Week With David 

· J3rinkley." 
I By then, a front-runner may 

! Emerge from the early bemc:,cratic 
By DAVID G. SAVAGE, Tim.es Staff Writer · rimaries and the Democratic ma-

' rity in the Senate could choose to 
WASHINGTON-White House twas here Saturday to speak a~ a ,Selay a Supreme Court nomination. 

and Justice Department officials :confere_nce o! the conservative , "If President Reagan is going to 
said Sunday that a new nominee for ;Feder~ Society, but he chec~ed ;nake this nomination, it had better 

. the Supreme Court vacancy· will be •_out of his hotel Sunday morrung ,:ome to fruition before April," 
named soon and one senior White ~d a friend said he was driving Specter said. . 
House official said that federal --back_home to New Ha_ven, Conn. : Senate Judiciary Committee 
appeals court Judge Anthony M. f . Wilkens of Green~Ue,_ S.C., who ~des said over the weekend that 
Kennedy of Sacramento-who just t sits on the U.S. 4th CU'Cwt Court of hearings on a third nominee could 
missed being named 10 days ago- lAPJ>E:als, has ~n booSted as a be begin before the end of Decem• 
is now the front-runner. I candidate by his former boss, Sen. ber if the White House submits a 

Just hours after Judge Douglas str0m Thurmond.<R·S.C.). He was 11ame soon. But they said they 
H. Ginsburg withdrew his name on weekend National Guard dut_y lioubt the Senate could complete 
from consideration Saturday after- tSunday, a reporter who called his. · 

, home was told. ! action before the new year. 
noon, the 51-year-old Kennedy ,_ Before Ginsburg was named two Two weeks ago, when the White 
boarded a plane at McClellan Air !:weeks ago, Justice DeJ?artment at- House submitted a list of possible 
Force Base near his home and was · t d t 1 g I court nominees to key senators, flown to Washington. ; orneys an conserva 1ve e a ex-

fperts were concerned by a histori- Judge Kennedy was one of the few 
But Kennedy had made the same teal precedent, the nomination of who did not generate immediate 

hurried trip to Washington on Oct. f Justice Harry A. Blackmun. opposition. However, when it be-
28, only to have President Reagan came clear that he was among the 
decide after a 20-minute meeting Nominated by Nixon front-runners, he encountered 
that Ginsburg would be the nomi- f An obscure Republican appeals strong opposition from conserva-
nee. kourt judge, Blackmun was nomi- tives in the Justice Department and 

Choice Not Confirmed rnated by President Richard M. on Capitol Hill because, as one rut 
-Nixon in 1970 after two previous it, he is "not one. of us." As an 

After Kennedy 's arrival in ~nominees-Clement F . Hayns- appeals court judge, Kennedy fre -
Washington, he met privately at an ;worth Jr. and G. Harrold Car- quently has sided with the police 
undisclosed location with White ~swell-failed to win Senate confir- and against criminals, but his opin-
House Chief of Staff Howard H. ;mation. But Blackmun went on to ions were not predictably conser-
Baker Jr., who, ·with Atty. Gen. ;become one of the more liberal vative. 
Edwin Meese III has played a &nembers of the Supreme Court, 
central role in interviewing poten- , ;.,and in 1973 authored its opinion 
tial nominees for presentation to : giving women the right to abortion. 
the President. : Some conservatives who helped 

"It's fair to say he's the leading ~to push the choice of Ginsburg 
candidate," the senior White House '.l'ather than Kennedy said they 
official said. But he added: "We'll .. worried that Kennedy could turn 
be talking to others this week." ;out to be "another Blackmun." 

Another senior White House of- ~ But another precedent now wor­
ficial , who refused to be identified, ~es Reagan's aides. In June, 1968, 
said the Administration wants to i'Justice Abe Fortas was nominated 
have an announcement by mid- ~ become chief justice by lame­
week, possibly as early as Tuesday. · ·-1uck President Lyndon B .. Johnson. 

"Time is the overwhelming con- :Senate Republicans-including 
sideration," said one Administra· jThurmond-filibustered the nomi­
lion official. "If we wait until 
January, there is no more than a 
50-50 chance of getting someone 
confirmed in Reagan's term.·· 

Unlike Kennedy, two of the 
judges who were finalists two 
weeks ago-Ralph K. Winter Jr. 
and William W. Wilkens Jr.-were 
not in Washington Sunday. 

Winter. a former Yale University 
law professor and a judge on the 
U.S. 2nd Circuit Court of Appeals, 

t1ation so that the soon-to-be­
:e1ected President Nixon could 
:nominate the person who would fill 

. -Oleseat. 
' With the Fortas precedent in 
;tund, some Republicans are urging 
:t,he White House to move quickly 
!SO that work on the nomination can 
~ completed before presidential 
~lection politics dominates the na­
lion 's agenda. 

Dluentecl In Heroin Case 

In a 1980 case, he dissented from 
the conviction of a woman for 
selling heroin when police obtained 
the evidence by offering her 5-
year-old son a $5 bribe. "I view the 
police practice here as both perni­
cious in itself and dangerous as a 
precedent," Kennedy wrote. 

In another 1980 opinion, h 
that the Navy acted legally in 
dismissing three homosexuals. but 
added: "Upholding the challenged 
regulations as constitutional is dis­
tinct from a statement that they are 
wise." 

4 



This line, when read by Sen. 
Jesse Helms (R-N.C.), provoked 
him to call the White House two 
weeks ago and tell Reagan he 
would fight a Kennedy nomination. 

Helms was away from Washing­
ton and not available for comment 
Sunday, but an aide to another 
conservative Republican senator 
said: "Some people are going to be 
very disappointed if it is Kennedy." 

In 1975, Kennedy was strongly 
supported by then-California Gov. 
Ronald Reagan and his aide, Meese, 
when President Gerald R. Ford 
named him to the U.S. 9th Circuit 
Court of Appeals. He has written 
more than 400 court opinions since 
then and is viewed by colleagues 
and attorneys as a moderate con­
servative. Some lawyers in Califor-

nia compared Kennedy's rulings to 
those of another moderate conser­
vative, former Justice Lewis F. 
Powell Jr., who created the current 
vacancy on the high court by 
retiring in June. 

Kennedy is best known in legal 
circles for a 1980 opinion which 
concluded that a "legislative veto" 
by one house of Congress is uncon -
stitutional, a ruling later upheld by 
the Supreme CourL 

In the first appeals court ruling 
on "comparable worth," Kennedy 
concluded that women could not 
sue a state because female-domi­
nated jobs pay lower salaries than 
jobs typically held by men. "The 
state did not create the market 
disparity," Kennedy wrote, and it 
has no legal obligation to pay 
women more than the salaries paid 
in the private sector. 

Kennedy has degrees from Stan­
ford University and Harvard Law 
School and studied for a year at the 
London School of Economics. 

"He is a wonderful, decent, mod­
est man," said his former law clerk, 
Richard K. Willard, who is now an 
assistant attorney general. "He is a 
true practitioner of judicial re­
straint in that his opinions are 
narrowly drawn and decide only 
the case that is before him. He 
doesn't write sweeping pronounce­
ments." 

Unlike Judge Robert H. Bork, 
who was voted down by the Senate 
in October, Kennedy has not writ­
ten extensively or made a host of 
provocative speeches. 

Willard refused to comment on 
whether Kennedy would be cho­
sen, but he said he doubts that his 
personal life would cause him the 
problems that surfaced with Judge 
Ginsburg. 

"He is the original Mr. Clean. A 
family man, unassuming. I think it 
will be fairly hard for them to find 
anything there," Willard said. 

Steff writers Ronald J. Ostrow, 
David Lauter and James Gersten­
zeng contributed to this story. 
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Far More Judicious 
In Round 3, Anthony Kennedy offers pragmatic conservatism 

0 
n his third swing at 
trying to nominate a 
Supreme Court Jus­
tice, Ronald Reagan 

adopted the strategy followed 
.. by many a batter on the verge 

of striking out: he stopped go­
ing for the home run and tried 
for the political equivalent of a 
clean single. Rather than 
again choosing a hard-line 
ideologue to replace the mod­
erate Lewis Powell, the Presi­
dent last week selected the 
kind of jurist many of his prag­
matic supporters felt he should have cho­
sen at the start. Indeed, he picked the very 
man they had been urging from the begin­
ning: Afithony Kennedy, a thoroughly ex­
perienced appeals-court iudec; noted both 
for his mainstream conservative pcioci­
ples and for the open-minded way he a -
p es t ose pnnc1p es on a case- v-case 
§ts1s, 

After the bruising battles that led to 
the rejection of Robert Bork and the un­
expected withdrawal of Douglas Gins­
burg, few liberals or conservatives were in 
any mood for another knockdown brawl. 
And, at least at first glance, one seems un­
likely. No one could find anything in ei­
ther Kennedy's Norman Rockwe -

ac oun 
re on t e int 
peals in Sacramento that would prevent 
him from being confirmed as the nation's 
104th Supreme Court Justice, and poten­
tially a long-serving one. At 51 , Kennedy 
is young enough to be shaping court deci­
sions well into the 21st century, long after 
some aging present Justices are gone. 

Announcing Kennedy 's selection 
Wednesday, Reagan and his aides put on 
a show of sweet harmony. Attorney Gen-

16 

eral Edwin Meese, architect of the disas­
trous Bork and Ginsburg nominations, 
and Chief of Staff Howard Baker, who 
had fought all along for a Kennedy-style 
moderate, made a point of posing together 
wreathed in grins. The President ap­
pealed for "cooperation and bipartisan­
ship" in Kennedy's confirmation hearings 
and pledged to do his part. "The experi­
ence of the last several months has made 

all of us a bit wiser," he said. Reminded 
by reporters of his pledge after Bork's re­
jection to give the Senate a nominee they 
would "object to just as much," Reagan 
shrugged it off as a "facetious remark" 
made at a partisan gathering .. 

Kennedy was brief and smooth. Was 
he "upset" about being Reagan's third 
choice? "I am delighted with this nomina­
tion," he deadpanned, to laughter. Was he 
concerned about the "intense scrutiny" he 
would face? Said the judge diplomatically: 
"I'm looking forward to this scrutiny that 
the Senate should give any nominee in the 
discharge of its constitutional duty." 

Unlike the hapless Ginsburg, Kenne­
dy offers an extensive record for the Sena­
tors · to study; as an appellate judge he 
participated in 1,400 decisions and per­
sonally wrote more than 400 opinions. At 
least two have made legal history. In 1980 
he ruled against the so-called legislative 
veto, a once common practice under 
which Congress would grant certain au­
thority to the Executive Branch but re­
serve to itself th·e right to disapprove par­
ticular actions exercising that authority. 
Kennedy declared that the practice vio­
lated the constitutional separation of 

powers. In a 1983 dissent, Kennedy ar­
gued that a court should admit evidence 
gathered by police under a search warrant 
that they believed in "good faith" to be 
properly executed but that was later 
found invalid. The Supreme Court even­
tually ruled his way on both subjects. 

Kennedy is conservative enough to 
. have written opinions displeasing some 
feminists, gay-rights activists and civil lib­

ertarians. But students of his 
~ career agree that his hallmark 
;: is conservatism in a quite dif­

ferent sense: e avoids pro­
pounding sweeping doctnnes 
of how to mterpret the Consti­
tution. ffi.stead, he often d~_ 
cicles cases on the narrowest 
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