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THE WHITE HOUSE 

ottic• ot the Press secretary 

For Immediate Release Novem.ber ll, 1987 

President Reagan announced today that he would nominate Judge 
Anthony M. Kennedy to be an Associate Justice ot the United 
States Supreme Court. The Prasidant believes that Judge 
Kennedy's distinguished legal career, which includas over a 
decade of sarvica as a federal appellate judge, makes him 
eminently qualified to sit on our nation's highest court. 

Judge Kannady, who is 5l years old, was born in Sacramento, . 
California. He received his undergraduate degree at Stanford 
University _in 1958, attending the London School of Economics 
during his senior year. Ha received his law degree from Harvard 
University in 1961. H• has also served in the California Army 
National Guard. · 

From 1961 to 1963, Judge Kennady was an associate at the tirm oe 
Thelen, Marrin, Johnson & Bridges in San Francisco, Cali!ornia. 
He than returned to Sacramento to pursue a general litigation, 
legislative and business practice, first as sole practitioner and 
then, from 1967 to 1975, as a partner with the firm of Evans, 
Jackson & Kannady. Since 1965, ·h• has taught constitutional law 
part-time at the McGeorge School ot taw at the University of the 
Pacific. 

In 1975, President Ford appointed Judge Kennady to sit on the 
United States Court of Appeals tor the Ninth Circuit, where ha 
now· ranks among the most senior active judges on the bench. 
Judge Kennady has participated in over fourteen hundred decisions 
and authored over tour hundred opinions, earning a reputation fo~ 
fairness, open-mindedness and scholarship. Re has been an active 
participant in matters of judicial adminis~ration. Judge Kennedy 
has earned the respect ot colleagues ot all political 
persuasions. 

Judge Kennedy and his wife Mary reside in his hometown of 
Sacramento. They have three children, Justin~ Gregory and 
Kristin. 

Judge Kennedy represents the best traditions of America's 
judiciary. The President urges the Senate to accept this 
nomination in the spirit in which it is being made, and fill t~• 
vacancy that continues to handicap the vital work ot the Supre:e 
Court. 



• 
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7 REASONS WHY JUDGE KENNEDY IS CONSERVATIVE 
& 

SHOULD BE SUPPORTED BY CONSERVATIVES 
Lou Cordia, Director-Executive Branch Liaison 

[A.] IDEOLOGICALLY COMPATIBLE 
1) Has significant movement conservative supporters- One of the best ways to access 

a person's conservative credentials is to find out what movement conservatives know or 
have worked with him, and endorse him. Regarding Judge Kennedy, conservatives in the 
White House who have been involved in the judicial selection process, at Justice, 
conservative attorneys who have clerked for him, and a public interest legal group based 
in Sacramento which has known him for years---all have endorsed Judge Kennedy as 
conservative. It is worth noting that HUMAN EVENTS "Kennedy Appears to be Solid 
Across the Board", NATIONAL REVIEW, George Archibald of the WASHINGTON TIMES, 
Joe Sobran, and James Kilpatrick have all been with relative degrees supportive of 
Kennedy (see attached articles). 

2) "Votes like Bork. writes like Powell"- Conservatives should look for achieving 
conservative results. In this vein, let me state that a long-time movement conservative 
attorney at the White House wholeheartedly agrees with the liberal Alan Dershowitz' 
often-quoted conclusion on Judge Kennedy. 
, 3) Tough on crime- Kennedy places the rights of victims equal to, or before, the 

dghts of criminals. A law-and-order judge. A pro-prosecution hardliner. Has upheld 
maximum prison sentences for sex off enders and drug dealers. Has ruled that the death 
penalty is constitutional. 

4) Practices judicial restraint-Kennedy interprets the law; he doesn't legislate it. 
Believes in government of laws, not of men. Respects our constitutional separation of 
powers, and would not usurp authority beyond that invested in the judiciary. 
[B.] TECHNICALLY QUALIFIED 

5) Has extensive experience on the bench- Kennedy has served 12 years on the 9th 
Circuit, participated in oyer 1400 cases, and authored over 400 opinions. Not that this is 
a wholehearted endorsement, but he also received the highest rating from the American 
Bar Association for the Supreme Court. 

6) Intellectually sound- Kennedy graduated Phi Beta Kappa from Stanford, from the 
London School of Economics, and cum laude from Harvard Law. 
[C.] ANOTHER KEY FACTOR 

7) 30 years of a Reagan Justice- Being only 51 years old, Kennedy could serve 30+ 
years on the Supreme Court. A way to "institutionalize" Reagan reform. 
[D.] REMAINING FUND AMENT AL QUESTION and ANSWER 

Q: Some conservatives ask: "Who's to say that Kennedy will not move left once on the 
court?" Relating to this fundamental concern are a)where in Kennedy's background is 
there conservative activism? b)why would Senator Helms first say he would filibuster the 
Kennedy's nomination, Am. Life Lobby oppose Kennedy, Bruce Fein question Kennedy's 
conservatism, and Don Feder write a critical piece on Kennedy (see attached article)?; 
and c)why is there a chorus of liberal, as well as conservative, supporters? 

A: We'll simply have to wait and see. But most importantly keep in mind, Bob 
Bork(the Ollie North-type hero of the conservative legal community) had conservatives 
questioning his future decisions on the Supreme Court "given Bork's history all over the 
ideological landscape." 

If not Kennedy and not Bork, who can conservatives support for the Supreme 
Court? 

Attachments(l3) ... also included are White House Talking Points on Kennedy. 



President Reagan Taps 
Kennedy for High Court 

1
. 

• • • - j .. Roe and is championed in some learned academic 
circles, be used 10 s1rike down certain laws againsl 
homosexual conduct? 

k~ .. ,~.,~·-, t' · ... ... .,. "A~i"-.....,' s. .. 1.~ i\, .. .,,, ik 

While Kennedy posed 1he question, he chose no1 
to respond to it, s1ressin11 that such a resolution 

. was not rcqu.ired in the Navy case for a variety of 
(~~ 1f reasons, including 1he fact that there were no crim­

inal penalties involved - lhe offenders were just 
dismissed from lhc service-and 1ha1 U.S. defense 
interests fall into a special ca1c1ory of cases which 
"ou1wci1h whatever hei1h1cncd solicitude is 
appropriate for consensual private homosexual 
conduct ." (Kennedy's narrow holdina, which in• 
siders suspect was intended in parl 10 help win 
support from liberal colleaaues, was dic1a1ed also 
by strict cons1ruc1ionis1 leaal doctrine.) 

In the wake of 1he Ginsburg nomina­
tion's aoina up in smoke, President 
Rea11an last week turned 10 SI-year-old 
Judae Anthony M . Kennedy of 1he 
U.S. Court of Appeals for the Nin1h 
Circuit to fill 1he Powell scat on lhc 
Supreme Court. Despite w.arm com­
ments by some leaal experts in I he lib­
eral community, Kennedy should not 
make the left feel all that comfortable. 

After graduatina Phi Bela Kappa 
from Stanford and cum laude from 
Harvard Law, Kennedy wcm in10 
private pr.actice, where he involved 
himself in a wide array of legal issues, 
ranging from tax and business mailers 
10 international law . In 196S , he joi,m.t 
the faculty of 1he Md.,eorge School of 
Law al 1he University of Pacific, where 
he s1ill 1eaches .:ons1i1u1ional law . 

Appointed 10 1he Ninth Circui1 by 
Presidenr Gerald Ford in l 97S, Ken­
nedy ha.~ participaled m over 1,400 
decisions and authored more than 400 
opinions. Nobody can complain lhat he 
has left no "paaxr 1rail." 

While Kennedy may not be consid­
ered as ou1s1andm11 as Judae Robert 
Bork by many conservatives, his deci­
sions - despite some earlier conc«ns 
rilsed by members of the right-lo-life 
movemcnt-~ar to be solid across 

· 1he board. A the 1ruth 1s that aT-
thouah Howard Baker preferred him 
over Doualas Ginsburg, Kennedy is lhe 
man tha1 Ally. Gen. Ed Meese has con­
sis1cn1ly put on the "short lis1" of jur­
is1s that President Reagan has used in 
picking Supreme Court nominees. 

Mononr, I• vlrtu■lly cnry 
area of lalerul 10 · c:o ■ur­
valhts-fro• c:ri-, lo fcdcral­
isa, lo dvil ri&IIIS, lo oriaia■I I■• 
lc■I-Kc■IINJ ._ally •lads 11p 
N 11w rl&III, I.e., c:oa-,i,alhe, 
1We.A-'11t, ............ 

landmark co.servalin rulin&s 
11ai■s1 comparable worlh, the 
qisl■lln vclo aad llomow,ual 
ri&llls In Ille military. 

In one crucial area of concern for 
many conscrva1ivcs - abonion ...:. 1hc 
Kennedy rec.;rd is 001 dear. hu1 1hosc 
who know him personally believe he is 
opposed to the practice by indina1ion 
and because of his religious outlook 
tK(nn(dy is a Roman Ca1holic) . 

The N.alional Right -10-l.i lc Commi1-
1cc in Washinglon last week i~sucd a 
pm s release favorably dispmed 10 
l<rnnedy's nomina1ion, and one 
m pc.:1cd fcdeul judge, du,cly asso• 
, ,a1,d with the pro-life movement , ac, 
tively bacl.cd Kennedy for the High 
Court post. He is Grover Recs, chief 
ju,;1icc uf American Samoa, ,.ho al one 
1ime played a crucial rok at Ju~uce in 
picking lhc President's .:onscrva1ive 
court nomin~. Moreover, Judge John 
T. Noonan , a pro-life 1uris1 also on the 
Nimh Court of Appeal, , is known 10 
have been favora ble 10,.«rd KenneJy's 
candidacy. 

Why, then . is 1hc:re an>· anxiety about 
Kennedy among conservative a.:1 ivis1s? 
The key reason is thal Kennedy , unlike 
Bork, has never 1aken a public position 
on the Supreme Court's pro-abor1ion 
decision, Roe "· Wade, and 1here arc 
some who fe.ar, because of his now 
famous &lier v. Middendorf decision, 
that he could conceivably embrace, 
full -blown, the conuoversial 
" righl-lo -privacy" doc1rinc 1ha1 was 
used by lhc- High Court in rendering 
Roe. 

Kennedy lost oul 10 Ginsburg for the 
High Coun nomina1ion on October 29, 
partly because some conservatives, 
includina Sen. Jesse Helms (R .-N.C.), 
were then concerned about the &lier 
decision . In 1ha1 1980 case, spealdna 

JUDGE KENNEDY 

for a unanimous lhrcc-judgc appellale 
p.ancl, Kennedy actually upheld lhe 
cons1i1u1ionali1y of Navy rcgulalions 
mandating the disi.:harge of persons 
who admincdly cn11aged in homosexual 
ilCIS. 

Handing down a major victory for 
1hc U.S. military, Kennedy stressed 
that the Navy h.ad reasonable grounds 
10 assume th.al heterosexual hos1ility 10 
homosexuals would undermine both 
morale and discipline, and thus tile 
release or homoscJ1uals from military 
service was perfectly proper. 

In so ruling, however, Kennedy re­
fused 10 address 1he question thal deep-

... 

ly concerns an1i-abol-1ionis1s: lhe con-
1rovcrsial riaht-to-privacy doclrine. In 
view of its incorporation into Roe v. 
Wade, which siruck down s1a1e anti­
abortion laws as unconslitutional, and 
certain academic commentaries apply- 1 

in1 this •'right•• 10 homosexual conduct 
as well , said Kennedy, "some kinds of 
re11ula1ion of private consensual homo• 
sexual bcha,·ior may face substantial 
ch:dlenae. Such cases might require 
rcsolulion of the ques1ion whether 
there is .a right 10 cnaage in this ~-onduel 
in a1 least some circummmces." 

In other words, can the righ1-10-
privacy doctrine, which was used in 

(Cun1i11"N/ 011 ,,.,.~ 1) 

llldefll, JiasUc:e Rea, ll■vl•& rn4 Ille c~. 
says Ille lle■■etlly 4ecw.. "IN'o•Wts ■o s■,· . 
,on •• d for Ille IN'O,oslllo■ 111■ 1 Jia41e Ile■• 
IIMJ appro•n of Cout decWou I■ Ille 
,,, •• , att■ . " 

Helms hirnsctr, who, after mcctins wi1h Ken­
nedy last week, says he feels "comfortable about 
this guy," also says he is no longer concerned 
about lhe &lier case. Though Helms has not com­
mined himself 10 vote for Kennedy, he says he is 
"favorably impressed-I liked his answers and I 
liked his voluntary comments. " 

In truth, Kennedy, after 12 years on the~­
lpte Court, has carved ou1 a record 1ha1 most con­
servauvcs would 1horou1hly embrace . . Cons~ 
some of the key cases (as compiled by Jus1ic~: 

Tit• f•cfu•fona,, Rulo - Judge Kennedy, dis­
sentina in Unitftt States"· Leon, a drug-trafficking 
case, uracd that a "good faith" exception 10 the 
e•clusionary rule be held applicable in cases where 
police officers aca in reasonable reliance on a 
search warrant thal is ultimately found 10 be in­
valid by lhe courts. 

"Whatever lhe merits of the exclusionary rule," 
wrote Kennedy, "ils rigidities become com• . 
pounded unacceptably when couns presume inno­
cenl conduct when the only common sense explan­
a1ion of it is on-goina criminal conduct." 

So persuasive was Kennedy's diucnl that the 
Supreme Court eventually reversed the majority 
opinion, and, in a major cons1i1u1ional criminal 
procedure decision adopt in& a "1ood faith" cxcep-
1ion 10 the tllcluiionary rule, aarecd with Judae 
Kennedy's position. 

Tllo Oealll Pen■llt - Upholding a Nevada dca1h 
sentence in 1987 (Neuschafer •· Whitley), Kennedy 
wrote: "Neuschafer argues that his sentence was 
disproportionate, apparently on 1hr premise that 
1he death penalty has no1 been decreed in other 

.. ~ 

strangulation cases . . . . NeuschaCer commi11ed 11jc 
crime while in prison and he had been previously 
conviclcd of other murders. There is no showidg 
thal Neuschafer's scnlence was disproportionale 

. 10 senlenccs received by other offenders in 1hesc 
drcumstanccs . . .. There is no valid cons1i1u1ional 
or federal objection 10 the imposition or the capital 
scn,crlce . ., 

Ort111 c,ectdown• - Writing for a unanimou, 
panel, Jud11e Kennedy upheld the conviction of a 
ring of marijuana smu11lers runnina an operation 
from a coastal ranch in Orqon. The smu11lers 
were unloadina marijuana Crom foreign ships illlo 
amphibious vehicles and distributing it from ihc 
ranch . Usin11 the same analysis adopted by lhe 
Supreme Court six years laler in California •· 
Cirailo, Judae Kennedy found that helicopter 
overnights of the defendant's property for the 
purpose of ga1hcrin1 evidence of a crime were cbn­
s1i1utionally permissible. 

l'wtlOflr•pl,r - Writing for a majority of the 
court sining en bane, Judae Kennedy reversed the 
District Court and held that certain porno11raphic 
materials seized by federal officers could be .idm11-
1ed into evidence at 1he defendant ' s trial on charges 
rcla1ing 10 the lransportation or obscene matcri.als . 

Ci.II 1119111• - Kennedy concurred in 1he 
Spangler "· Pasadena City Board of Education 
finding 1hal there is no cons1i1u1ional obliga1ion 10 

maintain a particular racial mix in the schools, 
only 10 refrain from scgrcaation accordina 10 race . 

Comparable Wortlt - In AFSCME •· Washinr ­
ton State, Judae Kennedy, overturnina a ruling 
rcquirina Washinaton Stale 10 pay its male and 
female employes based on the comparable worth 
of their jobs, wrote: "Neither law nor logic deem• 
the free market syslcm a suspect enterprise .. . . We 
find nothina ia the languaac of Tide VII (10 the 
Civil Righu Act) or its lqislative his1ory 10 in­
dic;ate Congress intended 10 abroaate fundamental 
economic principles such as the laws of supply and 
demand or to prevent employers from competing 
in lhc labor market . " 

Sepa,alloa ol Po_,. - Rulina in Chadhu •· 
U.S. 1ha1 the one-house lcaislative vc10 is uncon­
stitutional, Kennedy wrote: "The statute was 
enaclcd for the mosl humanitarian of considera­
tions . Questions or constitulional power, however. 
necessarily require us to uamine enactments from 
the standpoint of the framers .... " 

There may be more 10 Kennedy than mcc1s 1hc 
eye , but, as of now, we think that conserva1ivcs 
will wind up enthusiastically supporling him and 
that the liberals - with Na1ional Public Radio, 
People for the American Way. Teddy Kennedy , ct 
al., le.ading 1he charge - will seize on some , mall 
past event or decision 10 crusade for his ddeat. 



Kennedy depictea as tough 
but fair in criminal cases 

w"f ~ 
~.i'.~::..~~r,bald ' l\-\'6- i'l I JUDGE KENNa:~y 

ONCRIME . ~ , Supn:me Court nomim:e Anthony M. Ken­
n'--JY is considered a pro-pros~uuon hard­
liner in criminal ca:aes, but defense wwyers 
s.iy they are encouraged by his appellate rul­
ings when police act improperly. 

1\vo fellow appt:als judges whu S1.:rve with 
him in California - Democrat and kepub­
lican appointees - told The Washington 
Times that he won't allow a minor 1echnicality 
to destroy a case but will intervene even for a 
notorious crimmal when the law requires. 

tven a polke officer -whose Jcpar lmcm 
lost a ruhni: in JuJi:e Kennedy's .:ouri secs a 
posiuvc side. ' 

"I Jon't 1l11nk we h,wc mud1 lo fear wnh him 
on lhe coun:• smJ John J . Ch:ary, a San 01ci:u 
crunuu1l lawyer who ari:ued cases l.11.:forc 1he 
11th Circuit appcab JuJi:t: for ahnust a decade 
as a federal pubfa: dcfc!nde1'. 

"I've wau:hed him doscly," .\II: Cleary said. 
"Judi:e KenncJy ,approaches crnnmal cases 
w11h a cenam amoulll of openness lowarJs 
the facts and followin~ precedent, whether 
case law or statute, even though he may 1101 

agree with ii." 
In a 198b case invuhiini: 11lci,:al loan­

sharking and fcncm~ in Las Vei:as, JuJi,:e 
Kennedy, with what he called ~little enthu­
siasm," wrote the unammous opinion of a 
lhree-judge panel denymg use as cv1Jcncc 
5,000 items of stolt:n jcwclry seized by police 
under a search warrant that was lu<J vai:uc. 

The case, U.S. vs. Spilotro, was culleJ au 
c:xample of how Judge Kennedy was "forccd 
by lhe interpretation of the law 01 the c1n:u11 
to strike down a search warrunt and exclude 
evidence, even for someone like (Anthony I 
Spilotro and his bad reputation," said Appcab 
Judge Arthur L. Alarcon, a Car1cr uppoimce 
to the Ninth Cin:1111 Courl uf Appcab where 
he is a colleai:u.: of JuJi:e KenncJy's . 

•· II was b1:tarrc 1ha1 the law . . . would hJvc 
given lhc tpullccl ,;ftice1·s 111urc kc\\'.!)' wilh· 
uul a warr;.nt 1ha11 they h..iJ when they were 
111 pussc:.s10n uf a warralll," JuJ.:e AIJrcu11 
s.11J 111 .-n imerv1cw 

" II was lhc uµp us1tc ul wh..11 1hc S,1pre111e 
Coun haJ traeil IO Ju," JuJl:e Alarcon :,a1J. 

OIi Ille "ea:lualolla,y rule": 
-Whatever the_ menls ol lhe exclosionary 
rule. its ngld1ties bticome compounded 
unacceplably when courts presume 
innocent conduct when the only 
common-sense explanallOo 10< 11 is 
ongoing crimmal acl1111ty.· 
-0,ssent in US. vs. Leon, January 1983 

"11 lhe exclusionary rule becomes an end 
in 1tsell and lhe courts do not apply it In a 
sensible and pcediclable way, then ono 
approach 1s to re-examine it eltogelhw 
. . . In lhis case, the exdusiona,y rul4t 
seams to hav~,1M;Auired 8UCh 
independent ~hat it ope,a1es without 
reference to iJllll'IP'opel conduct by Iha 
pobee." 

- Dissent in US. vs. Harvey. July 1983 

0a lb• de.atll ant.nee: 
"There is no vaho constuutional or lederal 
ot.i1echon to 1he impos1110o ol lhe capital 
sen1ence.· 

- Oc:!c,s,on in Neuscllaler vs. wn,uey, 
May 1987 

On unlawfw police Ml.luNa: 
"Here lhe gu~s were unlawluUy seized [by 
the pohcej . . . Applying UMt inevitable 
01scovery doctrane here would, lhwefote, 
permit the goverrvn11nl IO ignore saatch 

. reqwrements at any convenaeot polflt io 
the investigallOO. and would go well 
beyond the presanl scope ol lhe doctrine. , 
This we dacline to oo .. _ The a)OVidion 
must be reversed." 

- US. vs. Boalrighl, July 19(J1 

On harsh sentence• to, 
aea offendera: 
· 11 was supulated 1hat (lhe delendan1l look 
lhe pic1ures himself and engaged in sex 
acls w,lh the m,nors involved. The 01slfict 
Judge gave we1ghl io 1es11rnony that the 
young -.,cums ol pedophiles may Suiter 
Sl!ve,e psychological and emo1ional anjury, 
ano may t,1:coml! pt?<loph1ltis themsolves 

.rn..- p :l ·)e.,rl scnwnce was harsh but 
no1 1111µropcr .. 

. ___ . _. _ --.us_ ,s M C:y<!r, October 1986 

llw ~ T"""• 

In au e.arh..:r laullm,u-K e.-sc, U.S. , -~- Leon, 
Judcc Kennedy wrote a convmcmi: dissent 
that persuaded the Supreme Cour1 to modify 
ils controveri;ial exclusionary rule barring 
evidence collecu;d wi1h a faulty wurranl. 

In the 1983 dissent, Judge Kennedy re- . 
fused u, go along when his court over1umcd 
the cpn\·iction of a drug dealer because the 
search warrant was deemed wchnically in­
valid. 

He argued that lhc cvidencc should be al­
lowed if the officers rcu:;onabh· believed the)' 
acted lawfully. In us laler 6-3 ruling, lhe Su­
preme Coun adopted Judce Kennedy 's ··good 
failh" rationale. 

"Like mosl of us, he shares concern about 
the effects of crime on society:• said Judge 
Alex Kozinski, another 9th Circuit colleague 
and former clerk to the Supreme Court nomi­
nee:. 

"He is not likely to throw out an otherwise 
valid conviction on some minor, technicill 
transgression (by lhe police I. He's veq• sensi­
ble about these things;• Judge Kozinski said 

But lhe Sl· )'t:ar-old Juris1 also 1s "very :.en· 
sitive to the need for thc system lo pla>· fair 
wuh 1he accused;' saitl Judge Kozinski , a kea­
gan appointee. 

"If he sec:. some fundamental unf,.urnes:. 
that goes either to lhc way the person wa,-, 
treuted, or that goes to the qucsuon of i:uill or 
innocencc, lhcn he has no hesita11011 in rev..:rs­
ing a conviction and requiring a new trial 1f 
that's what 's appropnate." 

In 1977, wriung for the maJoril)', JuJi,:c 
Kennedy reversed a robbery convicuon bc­
causc a co-deft:nda111 did nul get a scparatc 
trial. In ano1her case two yc.ars luu:1~ Sil)' UIC 

police lacked "a reusonablc suspicion of 
criminal ac1ivily;' he threw out evidem:e of 
drug-d~ng found in an auto search. 

- In more than 12 years on the apJ)t:lla1c 
coun, Judge Kennedy has upheld maximum 
prison sentt:nces for sex offenders and drug 
dealeri;, including a life scnlence for a first 
offender whom Judge Kennedy said contin­
ued dealing drugs while he was in jail 
awaiting trial. 

In 19!!0, he ruled that law enforcement 
authoriiies did not need warrants 10 conduct 
hclicupler flights in search of drui: crops, 
producuon, and shipment over land or wu1cr. 

He has ruled thal the death pcnulty 1s cu11-
s11tuuonal and, in i;pecihc case:., ruled for und 
againsl ils use. 

Las1 year, wriung for a three-Judge panel 

111 V 1ckers vs. k1.:ke11s, Judge Kennetly rul, ,r 
lha1 Supreme Courrprecedent required ov1:r 
turning an Ariwna death scmenec:: of a pn:.· 
oner who killed his cellmate, because the tri..l 
Judge failed to inslruct the jury they also huJ 
the option of returning a lit:COnd-degree mur­
der verdict thal carried a lesser penah>·-

liut last May, writing for another tbrcc· 
judge panel in Neuscbafer v:oo. Whitley, he 
upheld the death penalty for a Nevada pn:,· 
oner who strangled IIIIOther inmate while 
serving u h~e sentence for raping and killint: 
two teen-agerli. 

Even police whose procedures rnave lcJ 
Judge Kennedy to throw out criminal case,-, 
have benefited from bis decisions, said Sg1 
Chris Uuz.art of the Paradise, Calil'. , polin· 
depanmenl. 

In Jul}', wrning for a thn.-c-judge panel i11 
U.S. vs. li0catright, the Supreme Coun nonu · 
nee overturned a firearms conviction of ., 
drui: dealer's brother from Paradise, u11 
grounds thal pohce collected the cvidem.:c im 
prupcrly during a routine probation inve:.11 
ga1ion of 1he drug deale1'. 

"We have no opinion whether II is fair or 
001:' Si;t. liuzart said in an intervicw. "11 ':. ;, 
complicated syslem. We jus1 try to adJusl 1u 

different circumst.ances. 
" We look for how (such a court ruling I .:,,11 

help u:.. Our position 1s 10 try 10 train uua 
officers uccordingly," Sg1. liuzart said. 

As a constitutional law professor wuh ·· .. 
good h1sloncal perspective," Judge KeuncJ r 
works tu unders1and viewpoints and 1·easu11 
me from all siJcs of thc adversai·y judic1..il 
process, said Clifford E. TeJmon, a Sac1·,, 
mt:nlU la~·yer who hanaile:. criminal caSI!:.. 

"He's a hnle conservative, but a very, vea·y 
fine jurist," said Mr: 1\!dmon, who was a h:J 
cral public defender when President 1-'ord ap 
pointed Judge Kennedy to 1he appeals coun 
in 1975. 

"l don'l thwk he comes uno any case w111a 
preconceived ideas. I like to see judges wlu, 
come in wi1h an open mind, even if J don't w111 
If they give you a fair shake, that 's reall}· all 
you're entitled to," Mr: 'H:dmon said. 

As an advocate of judicild restrain!, JuJi:,· 
Kennedy is not "in 1he business of legislatint:" 
on the bench, Mr: Tedmon liaid. "I don't sec 
Jud.:e Kennedy as being out there shakmi: 
every cage 10 change societ)' 1u comport wnl1 
his own personal view of how the world ougl11 
lO be," he said. 

"The guy's an excellent judge." 
~ 



COMMENTARY 

JOSEPH SOBRAN 

C
onservaliYeS.(including me) 

hawc been wary ol the new 
Supreme Court nominee, 
ftnthonii! Kennedy, i>r the 

aimple rea..i t r the usual chonaa 
ol liberals and leftists has approv­
iaaly contrasted him with Ty~ 
aaurus Bork. But occasionally it hap­
pens that this chorus or 
procreuiw-minded 10Ul1 - the 
Hiw, u I call it - lays its blessina 
on a 1ood man. I beliew: tbia is audl 
acax. 

Nobody's career should be r~r 
bliahrcd just because he has been 
spolien well ol in the liberal press. 
He lhould be entitled to a full and 
fair defeue. Liberal approval may 
caaatitule • preli&lmption aaainat 
hilD, but a preswnption is by deCini· 
tima rebunable. 

Joseph Sobran, a senior editor of 
NaliMal Review, is a nationally syn­
dicolcd columnisr. 
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Apprehensive for the wrong reasons? he tried ID 11.ccp the Afll\lmenl 00 a 
AAl"fl!'W and apecific around and 
avoid makina needlessly broad U· 

aertiona ol unqualified riahts- IC 
only Justices Warren. Doualaa 8')d 
BlacklP!NI bad been al lbe wne 
mind, caulitutiollal law -ida'I be 
in the - it .. ill IDday. 

t t .. 

''!J:"k~· 
-~ 
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.,~ 
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·rf 
JudgeANhcanW~ 

Lei's recall that only last )'ear, lhe 
Hive was rawrably a>nlrasling Rob· 
ert Bork himself with the current 
judicial nominees, oa &rounds that 

Judac Bork was "distin&vished" and 
•qualified," Ulllilc.e tbe CXllltcnlplib&e 
PY&lllia the president WU aJwaedly 
serving up.·ll wu an elfectiw tactic, 
and that was all. But once Judae 
Bork had serwd his puf1ION and 
was actually nominated, be wu 
transformed into an oere. 

So it has been with Judae l(en· 
nedy. As soon as it transpired that 
President Reagan had pa.ssed him up 
in favor of Dou&lu Ginsburs, we 
Slarto:d hearina that Judie ICcanedy 
was • "moderate," wbereu Judie 
Ginsbura wu "another 8ork" - it 
having been eSlablished by then lhat 
a Bork was a terrible thina 1o·be. And 
now that Anthony Kennedy himself 
is actually' • nominee, the tune is 
be&innina to cban&e: tbc Nalioaal 

Oraaniwion for \libmeu baa labeled 
bim lnaenlitive to Woinm'a·tasuea. 

la there anything in Judie Ken· 
nedy'I record that ahould aive us 
pause? Well, - CORKrvativea 
die his opinion in the case of Beller 
va. Middeadorf, which concerned 
the Navy'I riaht to expel sailors ilr 
sodom)< He upheld tbe Navy'I riahl 
to do 111. But his comervalive cri1ic1 
cbarile that lie upheld the "rilhl to 
privacy• in his opinion in the c:ax. 

Lei ua looll a little c:ber. 
What Judie l(cnpedy actually 

Mid, in lhc pu181e ill que9lioa, WU 
Wa: that a1- cenaill Supreme 

Court )ll'eClellau. -- CAIi CGDCede 
.,.._.. - that I&, ilr the .. al 
---•-...... the-wbicb 
led die court ID protect c:ertaiD pri-

vale decisions inlimMlely linked with 
one's personality ... and family liY· 
in& arranaemen1s beyond the core 
nuclear family . . . suueat that some 
kinds ol government reautation ol 
private consensual homosexual be­
havior may face substantial cunati· 
tutional challenae.-

But, he went on, 1he specific cases 
in question were not criminal cues: 
Their scope was much narrower. No­
body wu being sent to jail; the Navy 
wu merely tryina to lay down a code 
for ila penonnd. And It is perfectly 
appropriale ilr such • code to be 
broader than criminal probjbitiona. 

Sobe WU not endoraina the "fiaht 
-ID privacy.• bu[ WU rather alllicipat· 
Ina tlle ArlUIIICllt that might be 
11111c1e rrom II. Jo his typical l'ubian, 

The 164 dollar queation is 
whether Judae KcanedY, u Justice 
Kennedy, will reliat becoa1ina an­
other Hany Bladunua - aaother 
bmnJand conaervative who, when 
he aoes ID Waslainctua. llliraculously 
•arowa- into a liberal. in retuna for 
favorable publicity and aocial accep­
tance amona thoae whoCOUDt. 1beff 
is, unfonunatdy, no reliallle way ol 
predictjn,. 

But in Judie Kennedy'a cue. the 
indicators are aood. He is an inld· 
li&ml, cautioua, le,d-bmde,d man 
who 1i- the lmpraaion al beina 
hard to aeduce. That'a about all -
cu uk. He lookt like. aood bet. 



James J. Kilpatrick 

Judging Judg~p ~~tdy 
The Seoate Judiciary Committee the comparable worth case from 

will begia beuinp oa the aomioation Washin1too State. The case arose ia 
of Jud&e Anlhooy Keonedy on Dec. 1974 when the state commissiooed a 
14. U all aoes well. the Senate will atlldy of its employment practices. A 
vote in late Jaouary aad Kennedy will coa,ultaot looked at 62 job cla•ifn• 
take bi, ~ Oil the court in time for tiooa primarily filled by women and 
the oral ar~nts of Feb. 22. By 59 dasllifacationa predominantly held 
that time the court will have beard by men. Then be set up a complex 
more than half the cases set for arau- ratina system by which each job was 
ment at this term. but better late thaa to be evaluated. ID the eod be COil-

never. duded that scores of positions were 
~ far, _the only influential _voice of "comparable wortb." For example, 

raised apansl Judie Keanedy II the the job of a ... ..,a... •• II---••) ' of •L• .i-•'---1 n., • t• 6 .. --, oper-or \1-
VQICe u.: ~ vaaamza 1C1R ,or was comparable to the job of truck 
Women. but witDeUea for black, ~ · driver (male) aod tberdore lbould be 
for homosexual 1roups probably will id the 
le5tify ill oppcllitioo. Tbe'ir objection pa at same rate: . . 
is that by bi, vole iD certain cases When the _state failed un~tely 
before the 9th U.S. Circuit, Keaoedy to . adopt thlll ~vel proposataoo, a 
has &bowD an insensitivity to civil wuon represent1n1 state employees 
riabts. brou1ht suit. A federal ctilltrict jud1e 

· The objection is wholly without held that the state bad violated the 
merit. Durin& bi, 12 years on the Civil Rights Act of 1964 by iatention-
circuit beacb. Kenoedy bas written ally discriminatiq aaaioat women. 
more thaa 400 opinions. Four of The state appealed to the 9th Circuit, 
tbele have dealt importantly with the where the opinion of the lower court 
civil ripts of mioorities. In each in- was revenecL 
.awe, IC.ennedy acted in accordance Judge Kennedy, apeakin& for a 
witb wekstablisbed precedeots. unanimous panel. found that the dia-

Tbe ~ of NOW are especially parities were simply the com,qaience 
uplCt bJ Kamecly'1 198_5 opinion ia of the marketplace. 1'be ltate bad DOl 

•been motivated by sex-based consid­
erations. Absent IIICb evidence, be 
aaid. law does not' permit federal 
courts lo iatervene in a state's sya­
tem of compensation. Kenoedy', opin­
ioo was a straiahtforward restate­
ment of elementary law. 

A second case involved the Navy's 
actioo io honorably discbar1ing one 
woman aod two men oo their own 
admissioo of homosexual relations 
while in service. The three sued sepa­
rately, cbar&inK violation of their civil 
riabls. The sole queltion before the 
court wa, whether a naval regulation 
prohibitina personnel from eoaa1ina 
in homosexual cooduct should be nul­
lified. Said Kennedy: 

"In view of the unportance of the 
military's role, the special need for 
di,cipline aod order io tbe service, the 
potential for difficulties ariiiq out of 
pouible close COPfaoemeat aboard 
lbipl or ba.- for loq periods of 
time, and tbe pouible beaefit to re­
auitiaa efforts. we coaclude tbal at 
tbe praeat time the regulation repre­
aeaca a reMOPable dfort to accommo­
date tbe Meda of the pemmeat 
witll Ibo ilderata °' the iadividual. .. 

• 

Kennedy went out ol bis WV to 
oblerve that he aod his coOeapes 
were not passing oo the wildoaa ol 
the Navy's rule. That ia not their 
function. 1'be regulatioo uya dial, 
exc:ept in raie inltancea, bomolexeeab 
''cannot be tolerated ia a military 
or1anization." The rule "ia perhaps 
broader than nece,aary ." ID other, 
nonmilitary cootexts, aucb a rule 
might infringe coostitulioaal libertiea. 
Nothing in the opiaioa auueaca a 
allous disregard ol the civil rip&a ol 
. homosexuals geoerally. 

In a third cue, Kenoedy wrote a 
coocurring opinioa aareeina that after 
nine years of deseare1atioa. Pasade­
na, Calif., wa, entitled to an end to 
judicial tupervilioo of its acbooAs. In a 
fourth be upheld a judameat apinat a 
small towa ill California for clilcrimt­
aatioa apinat a Mexicu-owned ra­
taunot dlat aoupt a liquor liceale. 

~al.-01 ....---=r--c~= 
caaesare beltevideace 

tbat liberals QII cite aaaiDat bim. tber 
. bave ao cue at all. _j 

01111 ............ ~ 



THE OTHER KENNEDY/ MAGGIE GALLAGHER 

HERE COMES THE JUDGE 

W IT1I TWO ST&U[U qainsl him, 

Praidc■ 1 Re■au decided 10 
play ii sare: lie noraiaa1ed An• 

lllo■ y KcllllCdy, ■ so-called modcr■lc 
C1>111erY■uvc, IO lill lbc vaca■cy crc­
aled by Jlltlic:c uwil Powell's raiana­
licHt lut July. 
Co■Knaliva uc uadcr11&adably 

u-y ■boUI a ■omiacc voted MOIi 
Easy IO Co■irm. And Keaacdy's nom­
i■alicHt llu plllcrcd some peculiar ac­
colada, i■dudiq o■c (rora Laurence 
Tribe, Ille O.moctalS' pcl COIISlilulion­
al scllolu. In public. inost anli-Bork 
aroups ue 1akiq a wail-and•..., ani-
1udc, buc .,. Ille record Ibey display 
a suspicious lack or venom toward 
the new nominee. ..Kennedy is non­
ideoloaical," 1■ ACLU staler told me 
ia uplainiaa wby the ACLU may 
well waleb Ibis fiallt (rom 1bc side­
lines. "Eve■ 1hou11l Ile rules •&•inst us 
a 101. He bu a much 1rcater respect 
for precedent [ 11laa llo<k J and he 
doesn'I subscribe to the ori1i.n.1l-intcn1 
scbcmc for voidina richu." "I don'I 
bavc lhc impression he's an idco-­
l01uc like Bork," aarccd • lobbyist for 
Planned Puca1hood. 

Kennedy, appointed 10 the federal 
beau by Gerald Ford in 1975, has 
&■iacd a repu1a1ioll u a judcc or 
i■tearily who values collcgialily and 
Slicks closely 10 Ille lacu or • case. 
"ll's like 1llc sccoad comia1 or Warren 
a.u..,, .. says Mike McDonald of tile 
couervalive Wubi•S- usal Foun­
datioa. TIie lukewarm rcccpcio■ Ken­
nedy llu 111d ia some ri1l1t-win1 cir­
cles coma in part from lin1crin1 
disappoialmcal over tile Bork dclcal. 
Juda• llo<k wu one or tbc few con­
serntivc lqal sc.holats wlto's become 
1 crOS&Over hit witll conserv11ivc ac­
livista.:. "I've bee■ wailin& lo see Bork 
on Ille Court sin« 1975," arouses Mc­
Oonal4. la Ille currcal environment, 
wbcrc ialellccu,al p,c-emiacace is a 

Miu G.U.,lw II NR', ,,.,. .nict. .,J;. 

--

political liabil ity. it"s not surprisin& 
tb11 Reagan's ew choice is less well 
known and acnuates less cntbusium. 

As a lower-cowl judac, Kta■edy 
bu been boulld by Supreme Coun 
precedent So, of course, wu Juda• 
Bork, but, unlike Bork's, Kcnacdy's 
opinions brcatllc no hial or hos1ili1y 
toward 11le IOllf line or Wanca Coun 
"1ctivis1° decisions usurpia, local au• 
tbority on issua like crime, ech1cation, 
and, of course, abortion . .. His opinions 
aive no sense 1bt he wu intdlectu.aUy 
en1•1ed. and therefore repelled, by the 
received wisdom handed down by Ille 
Cowl," notes McDonald. 

The skepticism on the Ri1hl, and 
1hc premature rcjoicin1 on the Left, 
center on 1he decision Judac Kennedy 
rendered in 1910 in 8~/1,r • · Mid•11• 
dorf Writina for the majority, Kca­
nedy ruled that 1he Navy may ••· 
elude homosuuals, but said lhat the 
rigllt to privacy may confer constitu• 
tional protcc1ion on says in other con• 
tuts. Ken Cady, a wri1er for the aay 
newspaper the S011 Francisco Sr,uintl, 
wu sufficicnlly hc.arlencd by the rhet• 
oric ia Btlltr to claim that Kennedy 
would p10bably provide the filth vote 
for ovcrlurnin1 llardw,ck v. 80't4'trs, 
the case uphoktin1 a Georaia law bu• 
rina consensual sodomy ... He went oul 
or his way to indiute 1ha1 a case like 
Hardwick presents an en1ircly ditreren1 
issue . . : • w101c Cady . .. He wouldn't 
llavc gone 10 1ha1 uoublc ,r he wasn·1 
trying 10 tell ws somethina. Apparently 
EJ Meese alld his homophobic allies 
( who supponcJ Ginsbur1 over Ken• 
ncdy) saw ii the same way." 

Actually, ol course, Ed Mecse and 
his Homophobic Allies aren't sin1in& 
the blues over the nomination of Ken• 
ncdy, who. after all, was on the Jus­
tice Dcp1nmen.♦s short list of Supreme 
Coun nominees. Conservative:s in 1hc 
AdminisualiOA arauc that Kennedy was 
simply s11tin1 his opinion witlt ne:,aual 
rheloric 10 pcrsu2dc other. more lib,. 
eral jud1es to join hira. The lan1ua1• 

of lht opinion supports that in1erprt11• 
tion. ··we reco1ai1e, as we must.'• 
Juda• Kennedy wrote, "that there is 
substantial academic comment wbicb 
araucs that 1bc choice 10 ••1•1• ill 
homoscaual actio• is a pcrSOt1al dcci• 
slOn, enlilled, at leasl ia some ia• 
stances. 10 re.coaoitioa as a fuodamea• 
tal riabt and 10 lull prolCClio■ u •• 
aspect or Ille individual's ri1h1 to pri­
vacy .... some kind of aonrnrncat 
reaulatioe of private coeseasual homo­
scaual bcllavior may face substaatial 
consti1u1ionat challc11acs." Given tllc 
current coavolu&cd stale of constilu• 
lioaal jurisprudcac:c. lbafs a prcuy 
&ood beL 

A FEW PIO.LIFE aroups arc also 
bol aad bothered by tbc fact 
tllal, ia &lkr, Kennedy ciles 

R« •· Wa<k withoul · upressiaa dis­
approval of ii. America■ Lile wauc, 
which lrcquc■lly a11aeks otbcr pre>-lile 
groups for ideolo1ical dcvialions, has 
annouocc.d it will mount a arass­
roots campaian aaainst 1hc nomiaatioa 
unless Kennedy publicly promises to 
ovcnurn Rot v. Wadt . .. To have aone 
lhis far and end up nomin11in& some• 
one who is a questHln mark to us 
i.s an abdication of 1hc Republican 
platform and an embarrassmenl 10 the 
President," says Judy Brown, the 
1roup"s presidc:nl. Jack Fowler of the 
Ad Hoc Commiuec ia Defense of Lile 
is lcu vehement, but still skeptical: 
" We're nol nul beating the band (for 
Kennedy)."' he says. .. We sot our 
clocks cleaned runnin1 out for Gins• 
bura with no proof." And, breakin& 
with the Nation1I Righi lo Lile Com• 
millet (which endorses Kennedy), the 
board or the New Jersey Riaht 10 Lile 
Committee passed a formal resolution 
••&ins the NRLC "lo refrain lrom 
any action on behalf or any candidate 
whose positioa on abortioe is uoknow• 
or ambiauous. ·• 

(Co~111rue1 011 poie 59) 
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GALLAGHER 
(Co■1inucd from P"I• ll) 

O1bcr pre>-life cooscrvalives arc more 
,p1imis1ic. "We'•• cited R~ •· Wad• 
witbou1 disapproval ounelwn i• b,icrs 
Cur Ille court if ii will· help us wi• 
tbe case," says oae pre>-lile lobbyist. 
·•nai•s jUSI whal lawyers do." Tile 
;onscnsus •mons pre>-lilcrs appears to 
x thal Kennedy is • much belier 
:hoicc tbaa Ginsbura. Thouab Kennedy 
111 bee• raued a modcra1c. his nomi• 
1a1i011 wu oriainalty pusltcd by maey 
.tron1 coaservativcs ia tk le11l com• 
nunily, iacludin1 a bevy of his former 
aw clerks, such u Judge Alu Kozia­
;ki aad former · Justice Department 
>fficial Caroly■ Kuhl. RM • · Wo* 
s. u Judie Bork said, unconsti1u1ion• 
11, and &bcrc is a widespread fcclin1 
,mon1 cooscnalives that any judae 
ommiued to intcrprcdn1 the lea.I or 

tht Cons1itution will vo1e lo over .. 
rn it . " rhc choices on the shore li'\t 
ugcJ frnrn gooJ lo vc,y aood."' say1 
1c krat f..un,c-,valivc. ' 'The wo"I 
n1 could say about kcnneLly is that 
,s good." 

fhr h(' :lll -, c,~h.:hinJ. Ri~hl and I.ch. 
1t•mt•lrtl hy k,·unnly·~ muniu•1iu11 •c · 
tltS the new political realuies. Ocm• 
crats hut succeeded in poluic:izing 
1c lone of the judicial proctss, but 
icy haven·, worktd ou1 the mtchani• 
11 Jc1ails. How do you determine the 
lcolosicol rehobility of a judge as 
,It -spoken as Kennedy? Judges aren·1 
ti willing 10 campaign (or office. The 
1form;uion gap is filled by rumor. 

· muendo, and group alfili.ation. So I 
~tcncd 10 conservalives worry oul loud 

t-i:11 no c.andidale .supported by the 
fr w ro,k J 11nt'.J and the IVnsAin11on 
•,,s, coulJ possibly be worth votina 
o, . 1.1.hile Bork-bashers '4'0ndcrcd whal 
~cnncJy -,ur,porteu like Senalor Helms 

.. ml St·n:ttor 11.ilch know that they 
h:1 ,·c11 ·t yet furc1cJ out, l.ack of in­

form:uiun has also led to lhc spccla• 
de of innocence-by-association, whtrt• 
in Kcnncc.Jy 1ains from being known 
a~ llow:arc.J U.aker's canJitlate anc.J from 
h:\\ ing been :a Ford (rather th.an a 
Rl' J!! :I R, 3pp0tnlce. II also probably 
J o('~n·1 hurt lh:il ht wa, never a 'lea• 
lun·J '(l(':tkcr 31 a FcJer:ahsl Socicly 
Cll ll\Cnlio n. 

Uut 1hc anti -Rork iroups th:u ha\·c 
cml',r:act'd Kennelly unJer the .assump• 
lion that \, hat's h3d for Ed Meese 
c:1n·1 tic all b3d m:11y be in for I little 
surrrilliC. Aht:ady some Hisr3nic croups 
c:l:iim to h:ne noticed Kennedy is "in -
1;c-n,,1ht' .. 10 ethnic di"icrtmin:ation. anJ 
Al:an l>cnhuw111 h:a, Jcnounccd Ken• 
net!~· -'" a juJ1e who " rnso111 like 
Pu" rll but voles lik:e Bork ." But ifs 
rrc1ha hly IUO 1:tte for lcft•wina ,,our, 
tu ch:inic lhcir minds an Kennedy 
even if they want lo. ffavin1 desi1• 
n:11cd the Dork nomination the litmus 
1c,1 u f 1he ,lrcade, they un·t nry well 
1h11•:.h·n In ,ink Ucmoc,an who ohc: ­
Jicutly upr,uscJ Bork anJ now want 
10 \·ote for Kennedy. And 1he prevail• 
ing ,cn1imen1 on Capitol tlill seems to 
he In rut the b:attle behind and get on 
"ith t,usincss . As one pro•liJc lobbyist 
told mt, " I think the senators, includ­
inJ J,,e Die.Jen, "-ant to declare victory 
•nd coll it a day." And thu• concludes 
1he stu.n1c 1:alc of how one of lht 
mo~, con~ervativt judses on the Ninth 
Circuit wu declared an honorary lib• 
cr:al :anJ in consequence will p,obably 

.. 
become the ncu Associate Juslice of 
the Supreme Court. 0 
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7 endorse Kennedy; 
· opposition invisible 

vr- 1.tl:2,J,1 &< Jud1a Kennedy about a con11v..,.. 
~ ,;'!;,~,~~ sial Hi1pu11c vo1in1 ri1ht1 caM dlll'­

lnl Senate commlnN h•rines 1&11 
we,,k, said yesterday, •H• cloa not 
hav-e an ideolo11cal asenda • ,. 
make the Constitution and M • 
pears to accept fundamemal Cllllld· 
tutional values whtc:11 u,. Supreme 
Court hu ion■ recos,,iMd. Under 
these circumst- I will suppart 
the nomination.• 

Ju~•• Anthony Kennedy w11 on• 
\'Ole away last n11ht from usurin1 
Senate Judiciary Comminee en• 

, dorsemenl ror h11 Suprem• Court 
, .. nom1nauon. 
! Seven or the commillH's 14 me,,.. 

bers SOid )"Utcrday they would vot• 
ror Jud•• Kennedy - ineludin1 nw 
who voted 1111nst Jud11 Roben 
Bork. 

F'our others said they were lean-
• in1 10..-ud vutlnl ror Jud1• K111• 

nedy. 
The other three rcmeined und• 

cidcd ond no nne has declared 
09posit1on, kttpin1 ali\-e th• possl• 
b1lily or unitn.1mou1 appr'O\'al when 
rhe cnmm111ea votes the nominauon 
out after the Senate recess end1 in 
late January. 
· l1nul yesterday. only two senacon 
had declared thcmscl\'CS. 

Republican tlrlcn Specter or 
Pcnns\·lvani1 and Democrat Howell 
llen,ri nf Alabama. both Bork oppo, 
ncni.. annnunccJ late lost week the, 
rovor Ju~•• Kennedy, SI. to succeed 

The undecideds were 
Chainnan Joseph 
Biden, Delaware 
Democrat, and Sens. 
Edward M. Kennedy, 
:Massachusetts 
Democrat, and 
Gordon Humphrey, 

, New Hampshi~ 
: .Republican. 

'. Associate Justice Lewis Powell. who 
1 retired in June. 
: • Others committed to vote ror the 
, • nominee are Democracs Dennis De­
: Conc1n1 of Antona, Howard Met• 
• unbaum of Chin and Potrick Leahy 
; : o( \'ermont, and Republicans Omn 
, • Hatch of Utah and Strom Thurmond 
! · or Sourh Carolina. 

l .. 1111n1 lhcmHh'Ct as probably 111 
: : fa\'or were Repu~li~ans Alan Simp, 
, ~son of W)·omin1 ind Charle, Gras• 
: Icy of low• aton1 wuh Ocmocr:us 
, Robcn Byrd of ll'es1 Vlr1in1a and 
: , Paul Simon of llllno11. 

The undecideds were Chairman 
Jm1cph Bldcn, Uclaware Oernncrar, 
an<I Sens. Edward M. Kennedy, Ma• 
$.lChuscus Ocmncrat, and Gordon 

, Humphrey, New Hampshire Repul> 
hcan. 

Amnnc thrise , pc:1kin1 out yescer­
; d4y was Mr. Mctnnbaum, an Ohio 
• Democrat who rout inely opposn 
: Rc:.aan 1dm1n111n1ion iniuat i\'n. 
• He Issued• stuement callin1 Judi• 
: Kennedy "'thouah1ru1, h1ahly qual• 

ificd and open-minded in his ap, 
proach to the law." 

Mr. Metunbaurn. who quntioned 

Democrats and Republlcaa wllo 
objected 10 Judi• Bork SHM 
swayed. 11 Is Mr. Meaenbeum, ti, 
the imprcnioft thac Jud1a Kanned, 
is a non•ldeolosu- who bell.- ID 
judicial restraln1, respacttSupreme 
Court precedent and It op111-~ • 
about applyin1 the ConldNlicllL 

Mr. D.Concini seidMwulooldn1 
tor • "stmn1 conNrvative'" but not : 
an c•lttmis1 (or the Supre,M Court I 
appointment. He described Jud .. · 
Kennedy H a ·conservaliw ill tM 
mainstream,'" similar n, Chier Jus­
tice Will iam Rehnquist and Associ­
ate Justices Antonin SUiia and San­
dra Day O'Connor, 111 Rea11a 
appointeea. 

.. He's in 1h11 same conservali .. 
vein. but he is balanced and I think 
that makes a difference with I lot al 
Democrats;· Mr. D.Concini said al 
Judie Kennedy shortly · aftet' an­
nnuncin1 his en(lorsement lrom IM 
Senate noor last n11h1. 

Durina the rinal day or commillH 
hearin1s on Jud•• Kennedy's nomi• 
not ion. Mr. Leahy said 11 wu restl• 
mony from the nominees them• 
scl.-es - re(errina 10 Jud1es Bork 
and Kennedy - that most innu, 
enccd 1Vhether they would ba con• 
rirmed. 

.. I hl\'e not been II moved or Im• 
prr:s,:C'd by a Judicial nominee 1n • 
Iona. lon111me," Mr. Leahy said then 
or Judie Kennedy. His staff yester• 
day reaffirmed his 1n1en11on 10 \'Ote 
for Judl• Kennedy, soy1n1 he fell 
" ,·cry comrortable" wuh thenom,na• 
uon. 

Affirmotl\-e vote, rrom Mr. S1mp, 
son ond Mr. Grusley also are likely, 
their sraff memben said. Uncom• 
mtttcd commntee memben cau­
tiously left themselves an out 1n case 
there are rnela1lonl before the 
panel votes. 

,\mon1 the undecidadl were Mr. 
Kennedy, a \'OUI Bork critic, and Mr. 
Humphrey. '°'·ho dunne Juda• Ken• 
nedy 's testimony w11 obviously di• 
s.1tisCied with some answers. par• 
1iculorly rcaardln1 privacy rilhll, 
cop111I punishm1111 and the Ninth 
Amendment. 

The other undecided vote belon11 
to Mr. Bidcn, who led the Senate 
noor vo10 uoins1 Juda• Bork. How• 
e,-cr. Mr. 81den spoke favorably or 
Judie Kennedy's nexibilllY durin1 
panel hcarin1• and said afterward, 
" I ,ce a RUY QUI there who will ,row 
in the job . . . • man whote views are 
not fixed. who 11 Opeft to new in(or• 
m1tu,n, whose instinct• are honor· 
able. and as new lnrormatton la m..ie 
available to him, 11 !IIOC'e liMIY tltall 
not 10 do the n1h1 thlnl-

• I just find hirn to be, blsed on all 
I k.- an honorable, .s-1, ...., 
cemcd conlet'Vlli.._. _J 
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The nomination of Judge Anthony M. Kennedy to the United States 
Supreme Court is one more marker on the capitulation trail, a course 
charted by Secretary of Surrender Howard (compromise-at-any-cost) 
Baker. 

· -Indeed, the entire process of filling the seat vacated by Justice 
Lewis Powell has been a string of disasters. 

It started well enough. In Robert Bork, the administration had a 
candidate who was superbly qualified a brilliant jurist with 
impeccab~e credentials, an outstanding scholar with a passionate 
commitment to original intent. 

Bork would have joined Chief Justice William 
Scalia Associate Justice Antonin 

principles of the Founders. 
theirs in demanding an end 
constitutional interpretation. 

in arguing for a 

His eloquent 
to judicial 

voice would 
legislation 

Rehnquist and 
return to the 
have bolstered 

in the · name of 

So what does the administratidn do 
candidate? F i rst it takes -a six-week siesta, 
field to mobilize against him. 

with this exceptional 
leaving the left a clear 

Then it puts forth 
isn't a conservative (as 
moderate. The strategy 

the 
if 

was 

ludicrous proposition that Bork 
this were a stigma) but is in 

a double failure. - Liberals 

deceived; conservatives weren't motivated. 

really 
fact a 

weren't 

Instead, the president_ should have come out swihging at the first 
sign of congressional pugnacity. When the Kennedys and B idens began 
clamoring that Bork was anti-black, anti-woman, and a threat to 
church-state separation, the administration should have turned the 
tables. 

214 Massachusetts Avenue, N.E. • Washington, D.C. 20002 • (202) 543-0440 
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Reagan should have responded to these august idiots: No, you are 
pro-quotas, pro-abortion, anti-prayer, soft on er ime, etc. It would 
have been far better had he slugged it out on the issues, in the arena 
of public ~pinion (where the majority assuredly is in our corner). 

Having 
Pr~gmatists 

failed miserably with Bork, 
next dete~mined that the key 

conservative judge wi~hout a "paper trail." 

They located same in the person 
Unfortunately, they also got the negative 
accompanies such an individual youth, 
indiscretions recent enough to cause concern. 

the Pennsylvania Avenue 
to success was finding a 

of Douglas Ginsburg. 
baggage which frequently 

inexperience, and past 

Which brings us to the current offering. In Kennedy we have 
another Sandra Day O'Connor. Reagan wasted his first supreme court pick 
with a symbolic gesture. In so doing, he put a lady on the bench who 
agrees with him only half the time. 

Kennedy appears to be struck from the O'Connor mold: no sweeping 
judicial philosophy, decisions on a case-by-case basis, undue regard 
for dangerous precedents, a man who probably will be with the president 
on er ime control, but more of ten than not on the opposite side on 
abortion and the other social questions~ 

It's significant that the liberal media is comparing him to · the 
departed Powell. "Judge Kennedy's judicial opinions, like those of . 
Justice Powell, generally seem to be narrowly craf~ed to decide 
specific issues," and are "premiied on a scrupulously careful analysis 
of Supreme Court pr·ecedents," the New · York Times assures its faithful. 

The right concurs. "I think he (Kennedy) would be far more 
reluct~nt than Bob Bork to overrule a precedent,'' says Heritage 
Foundation legal expert Bruce Fein. Adds Michael McDonald of the 
Washington Legal Foundation: "It is like the second coming of Warren 
Burger, and that's nothing for conservatives to get excited about." 

The abortionists, gay activists, and civil loonatarians have won. 
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They have intimidated the administration into nominating a replacement 
for Powell that they can live with, one who will prove no impediment to 

their che~ished goals. 

Reagan also is letting the congressional anti-Bork Brigade off the 
hook, without gaining anything in return. Republicans no longer can go 
after the Southern an~ Western senators, up for reelection next year, 
who were made so vulnerable by their opposition to the president's 
first selection. The latter can use their support of this nominee to 
def~se criticism of their shameful treatment of Bork. 

Here then is the vaunted Reagan judicial .legacy: timidity, 
craftsmanship in place of scholarship, a reluctance to rock the boat of 
humanist rulings -- in brief: a whimper, not a roar. 

Distributed by Heritage Features Syndicate 
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November 25, 1987 

WHITE HOUSE TALKING POINTS 

JUDGE ANTHONY M. KENNEDY 

Qualifications 

o Judge Anthony M. Kennedy is an outstanding nominee for the 
Supreme Court. His impressive career in the law spans the 
better part of three decades. 

o Judge Kennedy received his undergraduate degree in political 
science from Stanford University in 1958. He attended the 
London School of Economics during his senior year and was 
elected to Phi Beta Kappa. In 1961, he graduated from the 
Harvard Law School. 

o Judge Kennedy will bring to the Supreme Court extensive 
experience as a judge, a private attorney and a teacher of 
the law. 

Appeals Court Judge at Age 38 

o Judge Kennedy has served with distinction on the Ninth 
Circuit Court of Appeals since 1975 and 'is now among the 
most senior active judges on that court. He has 
participated in over 1200 decisions and authored over 
400 opinions. 

The 9th Circuit defines federal law for an area of the 
United States that covers almost 1.4 million square miles. 

More than 3 7 million people live in the . 9th Cir·cui t' s 
jurisdiction, which includes the states of California, 
Arizona, Nevada, Oregon, Washington, Idaho, Montana, 
Alaska and Hawaii. 

o Judge Kennedy received a unanimous "Qualified" rating from 
the American Bar Association when he was nominated for the 
court at age 38 by President Ford. Judge Kennedy is one of 
the youngest individuals appointed to the U.S. Court of 
Appeals in this century. 

o In 1975, the Senate unanimously · confirmed Judge Kennedy for 
the position he now holds. His nomin~tion was supported by 
California's two Senators, John Tunney (who served until 
1977) and Alan Cranston -- both Democrats. 

" ••• [H}e is a diligent person. He is an 
intelligent person. He is of the very highest 
moral calibre." 

Sen. John V. Tunney, l/18/75 
Confirmation hearing testimony 



WHITE HOUSE TALKING POINTS 

(Qualifications, continued) 

0 Judge Kennedy has been unusually effective on. a diverse and 
often divided court. Attorneys who have tried cases in his 
court -- winners and losers alike -- have praised him as a 
top-notch judge who treats everyone fairly. 

o Often upholding strict sentences for drug traffickers and 
violent criminals, Judge Kennedy has deservedly earned a 
reputation as · a judge who is tough on crime -- but one who 
carefully examines the facts to ensure the rights of 
individuals are protected fully. 

Private Attorney 

o Judge Kennedy will bring to the Supreme Court almost 15 
years experience in private practice. 

From 1961 to 1963, he was an associate at a large law 
firm ip San Francisco, California. 

When his father died, Judge Kennedy returned to 
Sacramento to take over his father's law practice. 
Judge Kennedy was a partner in the firm until his 
appointment to the 9th Circuit. 

o As a private attorney in Sacramento, Judge Kennedy primarily 
represented small business clients. His diverse client list 
also included major U.S. corporations as well as individuals 
whom he represented in criminal cases, in some inst~nces as 
a public defender. Judge Kertnedy was a courtroom lawyer as 
well, managing a number of complex trials. 

Teacher and Role Model 

o For more than 20 years, Judge Kennedy has taught 
constitutional law on a part-time basis at the McGeorge 
School of Law, University of the Pacific. 

o Judge Kennedy has been a role model for the two thousand law 
students who have taken his constitutional law class over 
the past two decades. 

o With his wife> Mary, Judge Kennedy raised three children in 
his boyhood home. Sensible, honest and fair-minded, his 
life and work reflect devotion to traditional American 
values. 



November 20, 1987 

WHITE HOUSE TALKING POINTS 

JUDGE KENNEDY ANO CRIMINAL JUSTICE 

o Judge Kennedy has participated in hundreds of criminal law 
decisions during his tenure on the Ninth Circuit Court of 
Appeals. "In that time," President Reagan has said, "he's 
earned a reputation as a courageous, tough, but fair jurist." 

o Throughout his career on the bench, Judge Kennedy has 
faithfully applied the Constitution and the criminal law 
in a manner that recognized a balance between society's need 
to protect innocent victims and the procedural rights of 
defendants. 

o Judge Kennedy's decisions reflect his belief that law 
enforcement activities must be reasonable and that the right 
of a criminal defendant under the Constitution to receive a 
fair trial must be protected vigorously.' 

o However, his judicial decisions likewise reflect his firm 
committment to vindicating the victims of crime and 
protecting the rights of society from ·vicious criminals. . , 

Judge Kennedv's Decisions 

o In Judge Kennedy's view, mistakes by law enforcement 
officers that do not represent willful misconduct and .do not 
affect the fairness of a defendant's trial are not grounds 
for releasing criminals to ~enew their war on society. In 
one of the most important criminal law cases of this decade, 
the Supreme Court agreed with Judge Kennedy that a 
"good-faith exception" to the exclusionary rule should be 
recognized in certain circumstances. ,Judge Kennedy had 
argued in a dissenting opinion that evidence in a drug case 
should not have been suppressed where the police officers 
had acted in good faith and had reasonably relied upon a 
search warrant, issued by an impartial magistrate, that was 
later found to be invalid (U.S. v. teon, 1983). 

o Judge Kennedy has supported the use of the death penalty. 
In Neuschafer v. Whitley, (1987) an inmate murdered another 
inmate and was sentended to death by the state. The 
murderer sought relief in federal court. When the case 
first came before Judge Kennedy, he sent it back to the 
lower court to make sure that a statement by the murderer 
was properly in evidence in his state trial. When the lower 
court determined that it was, Judge Kennedy then upheld the 
imposition of the death sentence. 

Fot ,c:1c:111iona inlonNIIOft, call Ult Wllilt Houte 0fflca ot "'* Attats: 451-7170. 



WHITE HOUSE TALKING POINTS 

(Criminal Justice, continued) 

o Applying common sense to the law, Judge Kennedy ruled 
against a criminal defendant's clai~ that documents sitting 

· on the dashboard of a stolen vehicle were not in plain view 
(U.S. v. Hillyard, 1982). 

Drug Trafficking 

o Supreme Court decisions will have a vital impact on the 
success of the Nation's crusade against illegal drugs. Judge 
Kennedy has issued a number of rulings that are likely to be 
critical in our efforts to counter illegal drug trafficking. 

o Judge Kennedy has upheld tough sentences against drug 
dealers. He upheld a life sentence .without parole for a 
dr?g manufacturer and _dealer. Although _the conviction was 
for a first offense, Judge Kennedy noted the defendant had 
expanded his drug manufacturing operations while free on 
bail, directed the operation from his jail cell. after his 
bail was revoked, and shown no remorse for his crimes. 
Judge Kennedy upheld the maximum sentence imposed by the 
lower court (U.S. v. Stewart, 1987). 

o International cooperation is essential in cor.ibatting 
international drug cartels, and in U.S. v. Peterson (1987), 
Judge Kennedy held that American officials may assume the 
constitutional validity of the actions of foreign 
governments cooperating in anti-drug ventures. Judge 
Kennedy affirmed a conviction obtained on the basis . of 
evidence received from Phillipine narcotics agents with whom 
American law enforcement officials were acting in a joint 
anti-drug venture. 

Respect for Law Enforcement Officials 

o Judicial activists have in the past elevated the rights of 
criminals over the right and responsibility of society to 
protect citizens from violent crime. Often this has been 
the result of unjustified and unrealistic suspicion toward 
law enforcement officials on the part of judges -- suspicion 
Judge Kennedy does not share. 

o Judge Kennedy's respect for law enforcement officials and 
his sensible and balancAd perspective on the criminal 
justice process is reflected in his concurring opinion in 
Darbin v. Nourse (1981). Ther•, he wrote sepaiately tn 
emphasize the narrowness of the holding in the case and 
commented: · 

Fot lddlllOnai inlOtNIIOlt, call lftl wtllll House 0fflcl ol "'* Alfain: 456-7170. 



WHITE HOUSE TALKING POINTS 

(Criminal Justice, continued) 

"Were a juror to announce that most law officers, 
by reason of their profession and their oath, 
are trustworthy and honest but that similar 
respect cannot be accorded to prisoners, I should 
be gratified, not shocked. Those principles are 
consistent with a responsible citizenship and are 
not a ground to challenge the juror for cause." 

Judge Anthony Kennedy 
Darbin v. Nourse, 664 F.2d 1109 (1981) 

Criminal Justice in the Balance 

0 Criminal cases make .up the largest 
heard by the Supreme Court. These 
immediate impact on our citizens. 
will determine: 

single category of cases 
cases also have the mos.t 
Supre_me Court dee is ions 

Whether convicted murderers may receive the death 
penalty (Last term, the constitutionality of the death 
penalty was sustained by a single vote -- that of Lewis 
Powell, whose seat Judge Kennedy has been nominated to 
eill); 

Whether the rights of victims will be considered, as 
well as the rights of accused and convicted criminals; and 

Whether court-created rules will help -- or hinder 
the search for -truth in criminal trials. 

o The Supreme Court's criminal law ~ases are particularly 
vital to the poor, women, the aged, and minority groups, who 
are disproportionately victimized by crime and who have the 
greatest interest in fair and effective law enforcement. 
When our criminal justice system fails, these Americans are 
the first to suffer. 

o In October 1987, the Bureau of Justice Statistics reported 
the rate of violent crime dropped 6.3 percent in 1986. 
Since 1981, the rate of violent crime has fallen 20 percent. 
Seven million fewer crimes occurred in 1986 than in the peak 
crime year of 1981. 

o This hard~won progress must be allowed to continue. Nearly 
one-third of the Supreme Court's ·time i~ taken up with 
matters of criminal justice. Judge KP.nnedy's nomination 
presents America with the opportunity to continuP. our 
progress in the war against crime. 

For aad1t10nil inlonnitiOII. call 1111 Wftltt House 0fflcl al P\iDIIC Alflln: •51-7170. 



November 20, 1987 

WHITE HOUSE TALKING POINTS 

JUDGE KENNEDY ANO JUD!CIAL RE5TRAINT 

o Judge Kennedy would interpret the law, not invent it. Re 
believes that th~ role of the judge in our de~ocratic 
society is faithfully to apply the law as established und~r 
the . Constitution and as enacted by the people's elected 
representatives, not to substitute his own pers~nal 
preferences as to desirable social policy. 

o Judge Kennedy's philosophy of judicial restraint is amply 
demonstrated in the more than 400 opinions he has authored 
on the United States Court of Appeals _ for the Ninth Circuit. 

Judges are not Legislators 

o Judge Kennedy refused to make new law in the area of 
comparable · worth. He authored a unanimous panel opinion 
that reversed a finding of sex discrimination against the 
State of Washington based on a "comparable worth" theory. 
While observing that "the Washington legislature may have 
the discretion to enact a comparable worth plan if it 
chooses to do so," he held that Title VII of the Civil 
Rights Act did not support a court-imposed comparable worth 
remedy (AFSCME v. State of Washington, 1985). 

o In Schreiber Distributing Co. v. Serv-Well Furniture Co. 
(1986), the court upheld a plaintiff's right to bring a 
civil suit under the Rackete~r Influenced and Coriupt 
Organizations (RICO) Act~ In a concurring opinion, Judge 
Kennedy strongly suggested that application of civil RICO to 
this kind of case improvidently expanded federal power over 
business ~nan intr~sive and disruptive way, but concluded 
nonetheless that "we are required to follow where the words 
of the statute lead." -

o Similarly, in U.S. v. Bell (1984), Judge Kennedy's opinion 
for a unanimous panel noted that a poorly drafted statutory 
exception to jurisdiction could be remedied only by the 
Congress and not by the courts. 

o. Judge Kennedy's scholarly dissent in Oliphant v. Schlie 
(1976) further demonstrates his commitment to judicial 
restraint. In that case, a majority of the court concluded 
that an Indian tribe had jurisdiction over a non-Indian for 
violations of tribal law on the reservation. Judge 
KAnnedy's contrary view, supported by a thorough analysis of 
the history and text of the treaties and faderal legislation 
relating to Indian reservations, later prevailed in the 
Supreme Court. 

FOi addillONI lnfonnatiOII, call u,, WM• House Offlcl al flu~ Alfalrl: 456-7170. 



WHITE HOUSE TALKING POINTS 

(Judicial Restraint, continued) 

The Power of Government 

o ·As a practitioner of judicial restraint, Judge Kennedy has 
vigorously enforced provisions of the Constitution that 
allocate governmental powers and protect individual rights. 

o In one of the most important constitutional cases of our 
time, Chadha v. INS (1980), Judge Kennedy held a provision -
authorizing a one-house· legislative veto to be invalid. In 
so doing, he properly restricted his analysis to the text 
and structure of the Constitution. His decision in the case 
was affirmed in a landmark ruling of the Supreme Court. 

o Judge Kennedy's decisions also reflect due regard for the 
role of states in our Federal system. Dissenting in Ostrofe 
v. Crocker (1982), he argued that the la_w of wrongful 
discharge was a matter of state concern and that FedAral 
antitrust laws were not intended to supercede state 
regulation of employer-employee relations. 

o In CBS v. United States District Court, Judge Kennedy 
authored a unanimous panel opinion ordering a district court 
to unseal pre-trial documents sought by CBS relating to the · 
criminal prosecution of John DeLorean's co-defendant. In that 
opinion he stated: "We begin with the presumption that the 
public and the press have a right of ar.cess to criminal 
proceedings and documents filed therein." 

Stvle of Decision making 

o Rather than draw larger conclusion~ and reach decisions that 
affect persons not actually before the court, Judge 
Kennedy's general approach to judging is tn focus on the 
specific issues presented, to avoid constitutional issues 
where possible, and to follow precedent. 

o For example, in U.S. v. Boatwright (1987), Judge Kennedy's 
opinion for a unanimous panel reversed a defendant's conviction 
but declined to give the exclusionary rule the broad reading 
urged by the parties. ~oting that such a reading would go 
beyond that required by relevant binding precedent, Judge 
Kennedy formulated a narrower rule for the case at hand -- a 
rule that would prevent evidence of criminai activity from 
being excluded unnecessarily in other cases. 

For iCIClitional inlormatiOft, c.al u,. WIIIII Houu Olla at "'* Attain: 451-7170. '-



WHITE HOUSE TALKING POINTS November 12, 1987 

JUDGE ANTHONY M. KENNEDY 

THE PRESIDENT'S NOMIMEE TO THE SUPREME COURT 

Overview 

o Judge Anthony Kennedy, President Reagan's nominee to the 
Supreme Court, is an experienced and impartial jurist. His 
twelve years of service on the U.S. Court of Appeals for the 
Ninth Circuit, together with his experience in private 
practice, make him an outstanding nominee to the United 
States Supreme Court. 

o He received his undergraduate degree at Stanford University 
in 1958 and attended the London School of Economics during 
his senior year. He received his law degree from Harvard 
University. 

o From 1961 to 1963, Judge Kennedy was an associ"ate at the 
firm of Thelen, Marrin, Johnson & Bridges in San Francisco, 
California. From 1963 to 1975, he practiced in Sacramento, 
first as a sole practitioner and then as a partner with the 
firm of Evans, Jackson & Kennedy. 

o In 1975, President Ford appointed Judge Kennedy to sit on 
the United States Court of Appeals for the Ninth Circuit, 
where he now ranks among the most senior active judges on 
the bench. 

Judge Kennedy has participated in over fourteen hundred 
decisions and authored over four hundred opinions. 

Popular with colleagues of all political persuasions, 
Judge Kennedy has built a reputation for being fair, · 
openminded and scholarly. 

o Judge Kennedy's long and outstanding career in the law has 
demonstrated that he has the experience and wisdom to be a 
great Justice of the Supreme Court. 

Fs ...... lMIJr I ,CIIIM---Ol-.ll,._AIIIIS:451-7171, 
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Noteworthy Opinions Authored by Jud.ge Anthony Kennedy 

In Chadha v. Immigration and Naturalization Service, Judge 
Kennedy authored the unanimous opinion holding the legisla­
tive veto to be unconstitutional, concluding that it was a 
"prohibited legislative intrusion upon the Executive and 
Judicial branches." This decision was later affirmed by the 
United States Supreme Court. 

In Neuschafer v. Whitler, Judge Kennedy upheid the death 
sentence of a Nevada prison inmate convicted of strangling 
another inmate while serving a life-without-parole term for 
the rapes and murders of two teenagers. He wrote that there 
was "no valid constitutional or federal objection to the 
imposition of the capital sentence" on the defendant. 

In United States v. Mostella, Judge Kennedy rejected a 
challenge to a bank robbery conviction based on the trial 
judge's alleged undue involvement in questioning witnesses. 
Judge Kennedy wrote that the Judge's . "extensive ·nonpartisan 
questioning, without more, does not require reversal." 

In United States v. Cavanagh, Judge Kennedy authored a 
unanimous opinion upholding the legality of the FBI's 
electronic surveillance of a former Northrop engineer who 

·had been convicted of attempting to sell secrets about the 
Stealth bomber program to the Soviet Onion. 

In Adamson v. Ricketts,. Judge Kennedy dissen·ted fro~ the 
majority's holding overturning the death penalty for the man 
who confessed to killing Arizona Republic reporter Don 
Bolles with a car bomb in 1976. The majority, reversing the 
conviction, held that Arizona officials violated defendant 
Adamson's double-jeopardy rights. When Adamson violated the 
terms of his plea-bargain agreement, by which he was 
convicted of second-degree murder in exchange for agreeing 
to testify against his alleged accomplices, Arizona tried 
him for first degree murder. In a strongly-worded dissent, 
Judge Kennedy called the majority's holding "artificial" and 
said that "it gives the defendant a windfall ... in what 
should have been a simple case of the making of a bargain 
and the failure to keep it." The Supreme Court reversed the 
majority opinion, substantially adopting the reasoning of 
Judge ~epnedy's dissent. 

Fot ..... itile.11 1111, cal 1111-. Hw 0lllce at llliOIII Allan: 451-1110. 
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(Noteworthy opinions, continued) 

0 

0 

0 

0 
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In United States v. Leon, Judge Kennedy dissented from the 
majority's holding, which affirmed the suppression of 
evidence in a ~rug case and refused to recognize a "good­
faith• exception to the exclusionary rule where police 
officers act in reasonable reliance on a search warrant 
which, though issued by an impartial magistrate, is later • . 
found to be invalid. In a dissent adopted on appeal by the 
Supreme Court, Judge Ke~nedy strongly objected to the 
holding: "One does not have to read many cases involving 
illegal drug traffic before it becomes clear exactly what 
was going on at the residences described by the officer's 
affidavit •••• Whatever the merits of the exclusionary 
rule, its rigid~ties become compounded unacceptably when 
courts presume innocent conduct when the only common-sense 
explanation for it is on-going criminal activity." 

In United States v. Harvey, Judge Kennedy would have granted 
rehearing of a case where the court had thrown out a man­
slaughter conviction because the results of a pre-arrest 
blood alcohol test had been admitted as evidence. Judge 
Kennedy noted that the officers involv.ed had acted in good 
faith and that the defendant's blood had to be tested at 
once or the alcohol content would have diminished while the 
officers waited for a warrant. 

In United States v. Sherwin, Judge Kennedy held that porno-· 
graphic materials seized by federal officers could be 
admitted into evidence at the defendant's trial on charges 
relating to transportation of obscene m·aterials •· 

In Barker v. Morris, Judge Kennedy held admissible sworn 
videotaped testimony of a member of the Hell's Angels 
motorcycle gang who had witnessed other gang members commit 
two brutal murders. The witness had died prior to trial, 
and had agreed to give the testimony only when he learned 
that he was dying. Judge Kennedy's holding that use of such 
testimony did not violate the Constitution has since been 
used as a precedent to permit the use of videotaped 
testimony in cases involving child abuse. 

In American Federation of State Count and Munici al 
E:mp oyees v. State o Was ~ngton, Ju ge Kennedy authored a 
unanimous panel opinion reversing a district court judge who 
had found discrimination by Washington State against its 
female employees on the basis of a "comparable worth" 
theory. While acknowledging that "the Washington 
legislature may have the discretion to enact a comparable 
worth plan if it chooses to do so," the court held that the 
existing law did not support a court-imposed comparable 
worth remedy. 
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(Noteworthy opinions, continued) 

o In Fisher v. Reiser, Judge Kennedy authored a majority 
opinion holding that Nevada's decision to grant cost-of­
living increases to workers' compensation beneficiaries who 
continued to reside in Nevada but not to those who live 
outside the state did not violate the constitutional rights 
of out-of-state beneficiaries. "We are reluctant to impose 
upon states fiscal . burdens that are not coterminous either 
with their taxing power or their general jurisdiction." 

o In Beller v. Middendorf, Judge Kennedy authored a unanimcus 
opinion upholding the constitutionality of Navy regulations · 
providing for the discharge of those who engage in homo­
sexual activities. "In view of the importance of the 
military's role, the special need for discipline and order 
in the service, the potential for difficulties arising out 
of possible close confinement aboard ships or bases for long 
periods of time, and the possible benefit to recruiting 
efforts, we conclude that at the present time the regulation 
represents a reasonable effort to accommodate the needs of 
the government with the interests of the individual.• 

o In CBS v. United States District Court, Judge Kennedy 
authored a unanimous panel opinion ordering a district court 
to unseal pre-trial documents sought by CBS relating to the 
criminal prosecution of John OeLorean's co-defendant. "We 
begin with the presumption that the public and the press 
have a right of access to criminal proceedings and documents 
filed therein.• 

o In Koch v. Goldway, Judge Kennedy authored a unanimous 
opinion dismis.sing a lawsuit claiming the former mayor of 
Santa Monica slandered her political opponent by suggesting 
the opponent was wanted for Nazi war crimes. He concluded 
the statement was one of opinion, not fact, · and could 
therefore not be the basis for a libel suit. "It is perhaps 
unfortunate that th• legal category of opinion, which 
sounds, and often is, a dignified classification for the 
pursuit of honest and fair debate, must also be used to 
describe statements such as the one at issue here, which, in 
reality, is nothing more than a vicious slur. The law of 
defamation teaches, however, that in some instances speech 
must seek its own refutation without intervention by the 
courts. In this case, if the mayor chose to get in the 
gutter, the law simply leaves her there." 

Fot ...... .-V1111.cal•W111HWOlla .. ,_..Malfl;._,1t70. 



TD WJIIft HOUSZ 

attic• of the Pr••• Sec:retazy 

for ta.alata ieI ... a 

RIJWUtS IY THZ PRUIDD'f 
UPON NOMINA'l'ION or 

Jl1DGS ANTHONY mnmJY 
AS SUPRIMS C:OUll'? JUSTIC:S 

Th• Bri•finq Rooa 

11:30 A.JC. E.9'1' 

Noveataer li, l387 

THZ PRUICDTr It'• not ju•t in tul.fillllent of ay 
conatitutional duty, but vith great pride and r••P~ tor hi• 11&ny 
year■ of puolic: Hrvice, that I aa today announc:inq ay intention to 
noainata Unitecl scat•• Circuit Judqa Anthony KeMadY to be an 
Aaaooiata Juatica of tha supr ... Court. 

Judqe Kennecly repr••enta tha beat tradition of Aaerica•• 
judiciary. Hi• career in the lav, w.hica haa nov epannecl the better 
part of three decad••• beqan tollovin9 hia qraduation troa Stanford 
Univeraity and Harvard Lav School • . 

When ha joined a proainent San rranci•co lav tia later, 
attar tha daat.b of hi• tat.Iler•• who va■ hiualf a wall•respacted 
attorney in sacruenta •• Tony Kennedy took over hia tathu'• lav 
practice. He devotecl hiu•lt to a vide ranqa of uttan ·includinq 
tax lav, ••tat• planninq and prooata, real a■cata lav, international 
law and litiqation. 

In UH he beqan • eeac:nin9 carHr on tha tac:ulty ot the 
Kc:Geor9a School ot Lav at the Univeraity ot the Pacific. Ha ha• been 
taac:ninq continuoualy ■inc• that till• a• a protu■or of 
conatitutional law. . 

In 1979 Pr••ident Ford appointed hill ta tha United Stat•• 
Court of Appeal■, where ha ha• est&bli•hed hiuelt aa a tair but 
touqh judge vbo r••P~• the lav. ourinq hi• 12 years on Che 
nation•• second hi9b••t court,· Judge KeMedy ha■ participated in 0ver 
1400 deciaiona and authored over 400 0piniona. H•'• a hard worker 
and, like Juatic• Powell, vhoa he vill replace, he i• lcnovn a■ a 
9enUUUU1. 

H•'• popular vit.b coll••CJU•• ot all political 
persuaaiona. And I Jcnav that be .. ._ to ba popul.u vith uny 
senaton of varyinq pol~tical persuaaiona •• vell. 

I ciu••• by nav it•• no 1ec:ret Chat Judge KeMedy ha• been 
on the very sbortaat ot ay abort list• tor so•• tuaa nov. I've 
intarvieved hill penonally and, at ay direction, Cha Flt, the 
Cepartllent ot Justice and th• Counsel to the President have concl~d•d 
very ext•nsive preliainary interview• with hill. 

Judge Kennedy's r•cord and qualiticationa have been 
thorouqhly eXAainecl. An4 betore I au.bait hi• tormal no■ination to 
the senate, a eull date - update of hi• FII bacJtqraun4 investigation 
vill have .been co■pleted. 

Judge Kennedy ia vhat in•• many in recent wee.le.a have 
reterracl to•• a true con••rvativ• - one vho believe■ that our 
c:onatitutional systea i• one of enwaerated pover■ - th&~ it is we, 
Cha people who have grantecl certain rigbta to Cha qovernaent -- not 
Che other way arouncl. And Chat unlesa the constitution grant• a 
paver to th• • tederal govern■ent, or restrict• a atate•• exercise oe 
Chat power, it r-■ains with Che stat•• or the people. 

Thoaa tnr•• word•, "We·, Cha people, " are an, all• illportant 
r .. inder oe the only lec,itillate source of the 9overnaut•s authority 
over ita citiuna. Th• pr•aul• of t.ba conatitutian, vhica becJina 



vitJl thue th.re• povertul. vorda, Hrv•• alao •• a reainder that one 
of the baaict purpoa .. W\dulyin9 our national charter vaa ~ an•ur• 
doaeatio -aanq,aility. And that•• vby th• Conatitution .. tuliabecl a 
syat• of criainal ju.tic• that not only protKU th• individual 
defend&nU, but that vill protect all Aaaricana troa criae aa well. 

Judge Kennady baa puticipatecl in bwsdrada of criminal 
l&v deaiaion• durin9 bi• tenure on the Kint.A Circuit Court ot 
Appeal•• In that tiaa h•'• urnecl a reputation u a couraqaoua, 
tough, but tair juriat. H•'• Jcnovn to bia colleaciu•• &n4 to the 
lawy•r• vbo practiced betore hia H diligent, perceptive, and polite. 
Th• hallurx ot Judge KeMedy's career baa been devotion - devotion 
to !U• tuily, devotion to hi• c01111UAity &nd hi• civics 
reapona.illility, and devotion to th• law. 

R•'• played• ujor role in kaepinq our citiu and 
neig~orhooda sate troa crue. H•'• that special ldncl ot Aaerican 
who's, alway• been there when we need.eel leadu■Aip. I'• certain he 
vill be a leader on th• Supr ... court. 

Th• experience ot the laat several month.a hu ude all , ot 
ua a bit viaer. I believe th• ■oocl and th• tia• 1• now right tor all 
Aauicana in thia bicentennial yHr ot the conatitution to join 
toqethu in a bipartiun ettort to tul.till our conatitutional. 
obligation ot restoring the United Stat•• supra• court to tull 
strength. By selecting Anthony M. KaMedy, a auperbly qualitied 
judge who•• titn••• tor the high court ha• been reaarked upon by 
leader• ot the Senate in both partiea, I have aouqbt to an•ur• the 
aucc••• ot tl1at ettort. 

I loolc torvard, and I Jcnov Judge Kennedy ia looking 
torvard, to prcapt hearing• conducted in the epirit ot co~peration 
and bipartbanabip. I I ll do everytbinq in ay· pove&• aa Preaident to 
aaaiat in that procua. 

And now I believe that Judq• KeMedy baa a tev vorda to 
••Y• 

Jtme& DHMZDY: Thanlc you, Mr. Preaident. ay aMouncinq 
your intention to noainat• •• t~ tl1• supr••• Court ot the United 
Stat••• you conter a s~qula.r honor, the highest honor to vbicb any 
peraon devoted to th• lav ■iqbt aspire. I &ll mo■t grateful to you. 
My tuily, Mazy and th• children, &lao expreH their dHp 
appreciation tor your tepoainq this tr.at upon u•·• 

When the Senate ot th• United Stata■ receiv•• tbe 
noaination, I •hall encSeavor to the be■t ot my ability to answer all 
ot ita queetiona and to otherwise H■iat it in the discharge ot ita 
con■titutional obliqation to deteriaine wheth■r to give it• advice and 
t\lll conaat to the appoinaent. 

I aha.re vith you, Mr. President, and with each meuer ot 
tl1• Senate an aoidin9 respect tor th• supr••• Court, tor tb• 
continaation proce■■, and tor tb• constitution ot th• United Stat••• 
vhictl ve are all avom to pr•••rve and to protect. 

Thanx you, Mr. i'ra■ident. 

Q Mr. i'reaidant •• 

Q Mr. Pre■ident 

nm PUSIDDT: KO it t. liaited, and t th.ink you l(nov 
that, to two queationa - Helen tirat ~ then Ter:y. 

Q Mr. i're■ident, throughout this whole proce■a, 
Senator Hatc:11 say■ there have been a lot of qutl••• vonclen in the 
White Hou••• Oo you Jcnov who they are, who he ia referring to, why 
n• vould ••Y aucb a thing since he 1• audl a devoted conaervacive? 

THE PUSIDDIT: Halen, when th••• cereaoni•• here thia 
morning are over, I'm going to try to tind out where he get■ hia 
intoraation becauae, you lcnov •o••~incr, I haven•"t been ul• to tind 

MOU 



a 9UClua wonder ill t.Zia vbol• place. 

Q 00 yov. Jcnov vby ha VH 10 upHC1 

THI PUJXDDTI t don't lcnov. t don't' lcnov, unle•• he's 
bean r•aclinq t.b• papu too much. 

Q Kr. Pr11idant, you said t.Ziat Judq• Kennedy 11 
popular vit.b people ot all political per1uaaion1. What happened to 
yow:- plan to give t.b• Senate t.be noaine• tZiaC t.Zi•Y vow.cl object to 
juaC aa much aa Judge Bork? 

nm PUSIOEN'l': Maybe it's till• t.bat I did anaver on 
t.hat, where t.hat vaa said and ~ny •• and it waa buaoroualy said. I 
wa1 at a atraigbt party organization attair, a dinner. And wnen I 
tinimed ay ruarxa, which were partisan, a voua, down in tront, 
mUlber t.here, just called out above all th• noi•• oft.he rooa, "What 
UJout Judge aorx?• And she got great applaua• tor sayinq that. And 
t.ben, t.b• queationa cue, waa I goinq to give in and try to plea•• 
certain eluenta in the Senate? And I made that•• intended to 'be 
tacetioua anaver to her. And ao, •• I say, it vaa •• aoaetiaea you 
maJc• a tacetioua ruark and so■uody tak11 1c· auioualy and you wish 
you'd never said it, and that•• one tor••• 

Q Mr. Preaident •• 

TK! PR!SIO!N'1': I said only two que1tion1 nov. And I 
want to -- I want Judge XeMedy's tuily to co■• up here. 

Q J Can' t you take so■a aoi-• qu11tion1, sir? 

nm PRUit)!N'ff What? 

Q Can't you taJca aoae ■or• queationa7 

Q Can't you talc• one or two more, Mr. Preaident7 

Q Juat one or two? 

nm PRUIO!N'f: 
•• juat on• or two. 

Ho, becau11 there would 'be no 1uch thing 

Q Judge Kennedy, can we ••k you, are you concerned 
about t.bia intan•• acrutiny that ..... to go to a supru• court . 
ncain•• nov7 

JODGI DHXIDY1 I' ■ looking tor,,ard to th• scrutiny that 
t.ha Senate ahculd give any nc■inee in its discharge of it1 
ccnatitutional duty. 

Q And you•r• not concerned UJout how you atand up , 

Q Judge KeMedy, are you won:-ied or upaet that you 
are, ill ettect, th• third choice tor this Hat? 

JODGI mnr&DY: I'm delighted wit.b thia nc■ination. 
C t.augbter. ) 

Q Mr. Pre1ident, why didn't you nominate Judge Kennedy 
the tirst tuae? 

MR. rITZWA'l'DI Thank yo11 very much. 

Q Well, Marlin --

Q would you like to answer that, eir7 

Q, -- to pr•••elec:ted reporter,. 

Q That•• a good quution, Marlin. 

Q can I t the Pre1id1nt an1ver tcr niuelt_? 

MOU 
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Q Do ya.a lilca vhere the dollar 1• -

TU PUllDDTI I - all three. We c ... dovn to a tinal 
thrN and that all tu•• v•r• •o clo•• ancl ■o vell-qualitiecl, you 
cow.4 uv• alaoat th%ovn a dan qoin9 by that deciaion. 

Q Kr. PrHident, do you beU.ev• that tlle Senate 
caoc:rau uy tJ:y to ■tall thia noaination 1A ordu to prevent you 
troa bein9 abla to till tllat Hat7 

nm PUSIDIH'1': I'• countint Oft Pate Wilaon h•r• to ••• 
tllat doaan•t bappen. 

Q Kr. Preaident -

Q Cid you cave into the 1aanla, Kr. Preaident7 Sosa 
conaer,ativea are eayinq you caved into the 1auala, appointinq 
aoaeon• vho can be confirmed, but not appointinq aoaeone vho 1• goinq 
to tun the co~ around. 

TKI PUSIDD'l's When the day coa•• that I cave in to the 
lil,enla, I vill be lon9-9one troa bere. (L&uq!lte&".) 

TIU'ijuana? 
Q J'udqe KeMedy, di4 they aaJc you it you'd ever aaokad 
Judge lteMedy? 

Q Did you ever a110ke urijuana? 

Q Cid they aak you7 

J'UDGS DNlflDYI They aeked •• that quHtion an4 th• 
anaver vaa, no, tiraly, no. 

Q Kr. Preaident, do you thinlc conaervativea, air, vill 
baclc thia noainee7 You lcnov, senator Kelu, at on• point, 19 alleqed 
to bave ■aid, •Mo vay, J'oae,• to Jud;• Kennedy. 

TD PUSIDDTt We' 11 Uncl out about that !n the coainq 
daya &!lead. 

Q Hov can you be confident ot the baclcqround check by 
Attorney General Zd~in M•••••e J'wttice Oepa~ent· when ha blav the 
laat one? ( L&uqhtu. ) · · 

TU PUSIDIH'1'1 Ke didn't blov the laat one. We were 
tallun9 the laat tia about a un vho had been confined and who had 
been invaatiqatecl tour tillu tor poaition• in qovernaant. 

Q Ar• you qoinq to Ure th• Fl% 

Q Who did blow it7 

Q oo you blue Ginuurq tor not tellinq 

Q Kr. Preaident, who do you blue? 

nm PUSIDEHT: I can't, AndrH. 

Q Mr. K•••• or Mr. 8U■l:'1 

Q 
aqre .. eftt, •1=7 
story that --

oo you think the Ruaaiana are stallinq on an INF 
Thu••• a story tliat -- (laughter) -- tliare'• a 

TU PUSIDIH'fl aye. (L&uqhtar.) 

nm PU.SI Thanle you. 

EMD 11: 40 A.M. !:S't' 



Talking Points On Judge Kennedy Nomination 

o Judge Kennedy is an outstanding nominee to the Supreme 
Court. His twelve years of service on the U.S. Court of 
Appeals for the Ninth Circuit, together with his experience 
in private practice, will make him a superb Justice. 

He received his undergraduate degree at Stanford 
University in 1958 and attended the London School of 
Economic during his senior year. He received his law 
degree from Harvard University. 

From 1961 to 1963, Judge Kennedy was an associate at 
the firm of Thelin, Marrin, John & Bridge in San 
Francisco, California. From 1963 to 1975, he practiced 
in Sacramento, first as a sole practitioner and then as 
a partner with the firm of Evans, Jackson & Kennedy. 

o In 1975, President Ford appointed Judge Kennedy to sit on 
the United States Court of Appeals for the Ninth Circuit, 
where he now ranks among the most senior active judges on 
the bench. 

Judge Kennedy has participated in over fourteen hundred 
decisions and authored over four hundred opinions. 

Popular with colleagues of all political persuasions, 
Judge Kennedy has built a reputation for being fair, 
openminded and scholarly. 

o Judge Kennedy is a strong judicial conservative and a 
practitioner of judicial restraint. He has a proven 
commitment to law enforcement, the most important single 
category of cases heard by the Supreme Court. 

Noteworthy Opinions Authored by Judge Anthony Kennedy 

o In Chadha v. Immigration and Naturalization Service, Judge 
Kennedy authored the unanimous opinion holding the legisla­
tive veto to be unconstitutional, concluding that it was a 
"prohibited legislative intrusion upon the Executive and 
Judicial branches." This decision was later affirmed by the 
United States Supreme Court. 

o In American Federation of State, County and Municipal 
Employees v. State of Washington, Judge Kennedy authored a 
unanimous panel opinion reversing a district court judge who 
had found discrimination by Washington State against its 
female employees on the basis of a "comparable worth" 
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theory . "While the Washington legislature may have the 
discretion to enact a comparable worth plan if it chooses to 
do so, [the law] does not obligate it to eliminate an 
economic inequality that it did not create ." 

o In Fisher v . Reiser , Judge Kennedy authored a majority 
opinion holding that Nevada's decision to grant cost-of­
living increases to workers' compensation beneficiaries who 
continued to reside in Nevada but not to those who live 
outside the state did not violate the constitutional rights 
of out-of-state beneficiaries . "We are reluctant to impose 
upon states fiscal burdens that are not coterminous either 
with their taxing power or their general j u risdiction ." 

o In Beller v. Middendorf, Judge Kennedy authored a unanimous 
opinion upholding the constitutionality of naval regulations 
providing for the discharge of those who engage in homo­
sexual activities . "In view of the importance of the 
military's role, the special need for discipline and order 
in the service, the potential for difficulties arising out 
of possible close confinement aboard ships or bases for long 
periods of time , and the possible benefit to recruiting 
efforts, we conclude that at the present time the regulation 
represents a reasonable effort to accommodate the needs of 
the government with the interests of the individual . " 

o In Neuschafer v . Whitley, Judge Kennedy authored an opinion 
upholding the application of the death penalty to a Nevada 
inmate who had been convicted of murdering a fellow inmate 
by strangulation. He concluded that there was " no valid 
constitutional or federal objection to the imposition of the 
capital sentence" on the defendant . 

o In James v . Ball, Judge Kennedy authored a majority opinion 
holding unconstitutional Arizona statutes providing that 
voting in elections for directors of agricultural and 
improvement and power districts was limited to landowners . 
Applying the one-man one-vote precedent established by the 
Supreme Court in Reynolds v. Sims , J udge Kennedy concluded 
that if " the operations of a state entity affect a diverse 
group of citizens, the franchise cannot be restricted to 
exclude those who have an interest in the election ." This 
decision was reversed by the Supreme Court upon review . 

o In CBS v. United States District Cou rt, Judge Kennedy 
authored a unanimous panel opinion ordering a district court 
to unseal pre-trial documents sought by CBS relating to the 
criminal prosecution of John DeLorean's co-defendant. "We 
begin with the presumption that the public and the press 
have a right of access to criminal proceedings and documents 
filed therein." 

o In Koch v . Goldway, Judge Kennedy authored a unanimous 
opinion dismissing a lawsuit that claimed that the former 
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mayor of Santa Monica had slandered her political opponent 
by suggesting that the opponent was wanted for Nazi war 
crimes . He conclu ded that the statement was one of opinion , 
not fact, and could therefore not be the basis for a libel 
suit . "It is perhaps unfortunate that the legal category of 
opinion, which sounds, and often is, a dignified 
classification for the pursuit of honest and fair debate, 
must also be used to describe statements such as the one at 
issue here, which, in reality, is nothing more than a 
vicious slur . The law of defamation teaches, however, that 
in some instances speech must seek its own refutation 
without intervention by the courts. In this case, if the 
mayor chose to get in the gutter, the law simply leaves her 
there." 

o In United States v . Mostella, Judge Kennedy authored a 
unanimous opinion rejecting a challenge to a conviction for 
bank robbery. The defendant argued that the trial judge had 
become unduly involved in questioning witnesses . Judge 
Kennedy held that a judge's "extensive nonpartisan 
questioning , without more, does not require reversal." 

o In United States v . Cavanagh, Judge Kennedy authored a 
unanimous opinion upholding the legality of the FBI ' s 
electronic surveillance of a former Northrop engineer who 
was convicted of attempting to sell secrets about the 
stealth bomber program to the Soviet Union . 

CRIMINAL LAW 

~Criminal cases make up the largest single category of cases 
heard by the Supreme Court. 

0 These cases also have the largest, most immediate impact on 
ordinary citizens. 

- Supreme Court decisions will determine whether convicted 
murderers may receive the death penalty . 

- Supreme Court decisions will determine whether the rights 
of victims will be considered, as well as the rights of 
criminals . 

- Supreme Court decisions will determine the success or 
failure of the Nation's war on drugs. 

- Supreme Court decisions will determine whether criminal 
trials will help-or hinder-the search for truth in the 
courtroom . 

0 The Supreme Court's criminal law cases are particularly vital 
to the poor, women, the aged, and minority groups, who are 
disproportionately victimized by crime , and who have the 
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greatest interest in fair and effective law enforcement. 
When our criminal justice system fails--when hardened 
criminals are set free to prey on the public again--these 
disadvantaged Americans are the first to suffer. 

Criminal Justice in the Balance 

0 During Judge Bork's nomination criminal justice issues were 
ignored. It was claimed that these issues were 
uncontroversial--that there was broad agreement, legally and 
politically, concerning this area of law. These claims are 
false. 

0 This nomination will determine whether we continue the 15-year 
trend away from Warren Court activism on behalf of criminals 
and toward a balanced approach rooted in the text of the 
Constitution. 

- Last term the constitutionality of the death penalty was 
sustained by a single vote--that of Lewis Powell, whose seat 
Judge Kennedy has been nominated to fill. 

- Last term, the Court struck down by one vote a state 
statute allowing juries in murder cases to hear statements 
about the impact of the crime on the victim, his family, and 
the community. 
- Within the next year it is virtually certain that 
challenges to key components of the legislative and 
executive branch initiatives in the war on drugs will come 
before the Supreme Court. It is imperative that those 
challenges be heard by Justices committed to the plain 
mandate of the Constitution--"to establish Justice, and to 
ensure domestic Tranquillity." 

The President's Nominee 

0 During his long and distinguished career on the bench Judge 
Kennedy has reteatedly shown that he will respect the rights of 
victims of crime, as well as the rights of criminals. 

- In Neuschafer v. Whitley, Judge Kennedy upheld the death 
sentence of a Nevada prison inmate convicted of strangling 
another inmate. He wrote that there was "no valid 
constitutional or federal objection to the imposition of the 
capital sentence" on the defendant. 

- In United States v. Mostella, Judge Kennedy rejected a 
challenge to a bank robbery conviction based on the trial 
judge's alleged undue involvement in questioning witnesses. 
Judge Kennedy wrote that the Judge's "extensive nonpartisan 
questioning, without more, does not require reversal." 
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- In United States v. Cavanagh, Judge Kennedy upheld the 
legality of the FBI's electronic surveillance of a former 
Northrop engineer who had been convicted of attempting to 
sell secrets about the Stealth bomber program to the Soviet 
Union. 

0 At the same time, Judge Kennedy has not hesitated to set aside 
convictions to protect the constitutional rights of criminals. 

0 Judge Kennedy has shown that he will continue Justice 
Powell's insistence on protecting the rights of both victims 
and criminals. 



Talking Points on Judge Kennedy's Comparable Worth Decision: 
AFSCME v. State of Washington 

o The holding of AFSCME v. State of Washington is very narrow. 
It does not reject the concept of equal pay for equal work. 
Rather, Judge Kennedy merely holds "[w]hile the Washington 
legislature may have the discretion to enact a comparable 
worth plan if it chooses to do so, Title VII [of the Civil 
Rights Act] does not obligate it to eliminate an economic 
inequality that it did not create." 

o In writing his opinion, Judge Kennedy was simply following 
existing Ninth Circuit precedent. In the 1984 case, 
Spaulding v. University of Washington, a Ninth Circuit panel 
re j ected a suit by members of a nursing facility al l eging a 
sex-based violation of Title VII based upon a theory of 
comparable worth. 

o Nothing in Judge Kennedy's opinion suggests that Title VII 
does not protect against intentional sex-based wage dis­
crimination, which should be the major concern of women 
seeking fair and equal treatment. 

o Court imposed comparable worth plans are particularly 
troubling given the difficulty of determining in the ab­
stract whether, for example, plumbers are worth the same 
salary as nurses, or truck drivers worth the same amount as 
secretaries. Judges are ill equipped to make these 
decisions. 

o Many believe comparable worth plans will adversely affect 
women. Unskilled women now earning wages at the bottom of 
the wage scale may be priced out of jobs. Moreover, artifi­
cially raising the wages for jobs that traditionally have 
belonged to women may discourage them from seeking jobs in 
fields traditionally occupied by men -- jobs that may prove 
more challengin~ or rewarding. 


