Ronald Reagan Presidential Library
Digital Library Collections

This iIs a PDF of a folder from our textual collections.

Collection: Keisler, Peter D.: Files
Folder Title: [Kennedy] - Talking Points (1)
Box: 52

To see more digitized collections visit:
https://reaganlibrary.gov/archives/digital-library

To see all Ronald Reagan Presidential Library inventories visit:
https://reaganlibrary.gov/document-collection

Contact a reference archivist at: reagan.library@nara.gov

Citation Guidelines: https://reaganlibrary.gov/citing

National Archives Catalogue: https://catalog.archives.gov/



https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/

THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release ; November 11, 13387

President Reagan announced today that he would nominate Judge
Anthony M. Kennedy to be an Associatae Justice of the United
States Supreme Court. The President believes that Judge
Kennedy’s distinguished legal career, which includes over a
decade of saervice as a federal appellate judge, makes him
eminently qualified to sit on our nation’s highest court.

Judge Kennedy, who is 51 years old, was born in Sacramentas,
California. He received his undergraduate degree at Stanford
University in 1958, attending the London School of Econcomics
during his senior year. He received his law degree from Harvard
University in 1961. He has also served in the California Army
National Guard. '

From 1961 to 1963, Judge Kennedy was an associata at the firm of
Thelen, Marrin, Johnson & Bridges in San Francisco, California.
He then returned to Sacramento to pursue a general litigation,
legislative and business practice, first as sole practitioner and
then, from 1967 to 1975, as a partner with the firm of Evans,
Jackson & Kennedy. Since 13965, he has taught constitutional law
part-time at the McGeorge School of Law at the University of the
Pacific.

In 1975, President Ford appointed Judge Kennedy to sit on the
United States Court of Appeals for the Ninth Circuit, where he
now ranks among the most senior active judges on the bench.

Judge Kennedy has participated in over fourteen hundred decisicns
and authored over four hundred opinions, earning a reputaticn for
fairness, open-mindedness and scholarship. He has been an active
participant in mattars of judicial administration. Judge Kennedy
has earmned the respect of colleagues of all political
persuasions.

Judge Kennedy and his wife Mary reside in his hometown of
Sacramento. They have three children, Justin, Gregery and
Kristin.

Judge Kennedy represants the best traditions of America’s
judiciary. The President urges the Senate to accept this
nomination in the spirit in which it is being made, and fill the
vacancy that continues to handicap the vital work of the Supreze
ccun .
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[A.] IDEOLOGICALLY MPATIBLE

1)H ignifi vemen nservativ - One of the best ways to access
a person’s conservative credentials is to find out what movement conservatives know or
have worked with him, and endorse him. Regarding Judge Kennedy, conservatives in the
White House who have been involved in the judicial selection process, at Justice,
conservative attorneys who have clerked for him, and a public interest legal group based
in Sacramento which has known him for years---all have endorsed Judge Kennedy as
conservative. It is worth noting that HUMAN EVENTS "Kennedy Appears to be Solid
Across the Board", NATIONAL REVIEW, George Archibald of the WASHINGTON TIMES,
Joe Sobran, and James Kilpatrick have all been with relative degrees supportive of
Kennedy (see attached articles).

2) "Votes like Bork, writes like Powell"- Conservatives should look for achieving
conservative results. In this vein, let me state that a long-time movement conservative
attorney at the White House wholeheartedly agrees with the liberal Alan Dershowitz’
often-quoted conclusion on Judge Kennedy.

3) Tough on crime- Kennedy places the rights of victims equal to, or before, the
rights of criminals. A law-and-order judge. A pro-prosecution hardliner. Has upheld
maximum prison sentences for sex offenders and drug dealers. Has ruled that the death
penalty is constitutional.

4) Practices judicial restraint-Kennedy interprets the law; he doesn’t legislate it.
Believes in government of laws, not of men. Respects our constitutional separation of
powers, and would not usurp authority beyond that invested in the judiciary.

[B.] TECHNICALLY ALIFIED

5)H xtensive experien n th nch- Kennedy has served 12 years on the 9th
Circuit, participated in over 1400 cases, and authored over 400 opinions. Not that this is
a wholehearted endorsement, but he also received the highest rating from the American
Bar Association for the Supreme Court.

6) Intellectually sound- Kennedy graduated Phi Beta Kappa from Stanford, from the
London School of Economics, and cum laude from Harvard Law.

[C.] ANOTHER KEY FACTOR

7) 30 vears of a Reagan Justice- Being only 51 years old, Kennedy could serve 30%
years on the Supreme Court. A way to "institutionalize" Reagan reform.
[D.] REMAINING FUNDAMENTAL QUESTION and ANSWER

Q: Some conservatives ask: "Who’s to say that Kennedy will not move left once on the
court?" Relating to this fundamental concern are a)where in Kennedy’s background is
there conservative activism? b)why would Senator Helms first say he would filibuster the
Kennedy’s nomination, Am. Life Lobby oppose Kennedy, Bruce Fein question Kennedy’s
conservatism, and Don Feder write a critical piece on Kennedy (see attached article)?;
and c)why is there a chorus of liberal, as well as conservative, supporters?

A: We’ll simply have to wait and see. But most importantly keep in mind, Bob
Bork(the Ollie North-type hero of the conservative legal community) had conservatives
questioning his future decisions on the Supreme Court "given Bork’s history all over the
ideological landscape."

If not Kennedy and not Bork, who can conservatives support for the Supreme

Court?

Attachments(13)..also included are White House Talking Points on Kennedy.



President Reagan Taps

Kennedy for High Court

R

In the wake of the Ginsburg nomina-
tion’s going up in smoke, President
Reagan last week turned 1o 51-year-old
Judge Anthony M. Kennedy of the
U.S. Court of Appeals for the Ninth
Circuit to fill the Powell seat on the
Supreme Court. Despite warm com-
ments by some legal experts in the lib-
eral community, Kennedy should not
make the left feel all that com(lortable.

After graduating Phi Beta Kappa
from Stanford and cum laude from
Harvard Law, Kennedy went into
private practice, where he involved
himself in a wide array of legal issues,
ranging from tax and business matters
10 international law. In 1965, he joined
the faculty of the McGeorge School of
Law at the University of Pacific, where
he still teaches constitutional law.

Appointed to the Ninth Circuit by
Presidens Gerald Ford in 1975, Ken-
nedy has participated in over 1,400
decisions and authored more than 400
opinions. Nobody can complain that he
has left no ““paper trail.””

While Kennedy may not be consid-
ered as oulsianding as Judge Robert
Bork by many conservatives, his deci-
sions — despite some carlier concerns
raised by members of the right-to-life
movement—appear (o be solid across

“the board. And the truth is that al-

gh Howard Baker preferred him

over Douglas Ginsburg, Kennedy is the

man that Atty. Gen. Ed Mcese has con-

sistently put on the “*short list’’ of jur-

ists that President Reagan has used in
picking S e Court

Momvu. in virtually every
area of iaterest to coaser-
vatives—from crime, (o federal-
ism, to clvil rights, to original in-
tent — Kennedy normally winds up
on (he right, le., comservaiive,
side. Aud he bhas handed down

wledls £

landmark conservalive rulings
against comparable worth, the
legislative veto and homosexual
rights in the military.

In one crucial area of concern for
many conservatives — abortion — the
Kennedy recurd is not clear, but those
who know him personally believe he is
opposed to the practice by inclination
and because of his religious outlook
(Kennedy is a Roman Catholic).

The National Right-to-Lile Commit-
tee in Washington last weck issucd a
press release favorably disposed 1o
Kennedy's nomination, and one
respected federal judge, closely asso-
vated wath the pro-life movement, ac:
tively backed Keanedy for the High
Court post. He is Grover Rees, chief
justice of American Samoa, who at one
ume played a crucial role at Justice in
piking the President’s conservative
court nominces. Moreover, Judge John
T. Noonan, a pro-life jurist also on the
Ninth Court of Appeals, is known to
have been favorable toward Kennedy's
candidacy.

Why, then, is there any anxicty about
Kennedy among conservative activists?
The key reason is that Kennedy, unlike
Bork, has never taken a public position
on the Supreme Court's pro-abortion
decision, Roe v. Wade, and there are
some who fear, because of his now
famous Beller v. Middendorf decision,
that he could conceivably embrace,
full-blown, the controversial
“right-to-privacy”’ doctrine that was
used by the High Court in rendering
Roe.

Kennedy lost out to Ginsburg for the
High Court nomination on October 29,
partly because some conservatives,
including Sen. Jesse Helms (R.-N.C.),
were then concerned about the Beller
decision. In that 1980 case, speaking

i
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JUDGE KENNEDY
for a unanimous three-judge appellate

panel, Kennedy actually upheld the
constitutionality of Navy regulations
mandating the discharge of persons
who admittedly engaged in homosexual
acts.

Handing down a major victory for
the U.S. military, Kennedy stressed
that the Navy had reasonable grounds
10 assume that heterosexual hostility to
homosexuals would undermine both
morale and discipline, and thus the
release of homosexuals from military
service was perfectly proper.

In 5o ruling, however, Kennedy re-
fused to address the question that deep-
ly concerns anti-abortionists: the con-
troversial right-to-privacy doctrine. In
view of its incorporation into Roe v.
Wade, which struck down state anti-
abortion laws as unconstitutional, and
certain academic commentaries apply-
ing this *‘right’’ to homosexual conduct
as well, said Kennedy, ‘‘some kinds of
regulation of private consensual homo-
sexual behavior may face substantial
challenge. Such cases might require
resolution of the question whether
there is a right 10 engage in this conduct
in at least some circumstances."’

In other words, can the right-to-
privacy doctrine, which was used in

(Continued on page 7)

Roe and is championed in some learned academic
circles, be used 10 strike down certain laws against
homosexual conduct?

While Kennedy posed the question, he chose not
to respond to it, stressing that such a resolution
was not required in the Navy case for a variety of

d reasons, including the fact that there were no crim-
inal penalties involved — the offenders were just
dismissed from the service—and that U.S. defense
interests fall into a special category of cases which
“outweigh whatever heightened solicitude is
appropriate for consensual private homosexual
conduct.” (Kennedy's narrow holding, which in-
siders suspect was intended in part to help win
support from liberal colleagues, was dictated also
by strict constructionist legal doctrine.)

Indeed, Justice Rees, having read the case,
says the Keanedy decision ‘‘provides no sup-
port at all for the proposition that Judge Ken-
nedy approves of Court decisions in the
privacy area."”’

Helms himself, who, after meeting with Ken-
nedy last week, says he feels **‘comfortable about
this guy,”” also says he is no longer concerned
about the Beller case. Though Helms has not com-
mitted himself 1o vote for Kennedy, he says he is
‘“‘favorably impressed—I liked his answers and |
liked his voluntary comments.”’

In truth, Kennedy, after 12 years on the Appel-
late Court, has carved out a record that most con-
servatives would thoroughly embrace. Co side

- "

strangulation cases. . . . Neuschafer committed nle
crime while in prison and he had been previously
convicted of other murders. There is no showiilg
that Neuschafer's sentence was disproportionale

. 10 sentences received by other offenders in these

circumstances. . . . There is no valid constitutional
or federal objection to the imposition of the capital
sentence.’’

Drug Crackdowns — Writing for a unanim
panel, Judge Kennedy upheld the conviction of a
ring of marijuana smugglers running an operation
from a coastal ranch in Oregon. The smugglers
were unloading marijuana from foreign ships into
amphibious vehicles and distributing it from (he
ranch. Using the same analysis adopted by the
Supreme Court six years later in California v.
Cirailo, Judge Kennedy found that helicopter
overflights of the defendant’s property for the
purpose of gathering evidence of a crime were con-
stitutionally permissible.

Pornography — Writing for a majority of the
court sitting en banc, Judge Kennedy reversed the
District Court and held that certain pornographic
materials seized by federal officers could be admut-
ted into evidence at the defendant’s trial on charges
relating to the transportation of obscene materials.

Civil Rights — Kennedy concurred in the
Spangler v. Pasadena City Board of Education
finding that there is no constitutional obligation to
maintain a particular racial mix in the schools,
only to refrain from segregation according to race.

Ci ble Worth — In AFSCME v. Washing-

some of the key cases (as compiled by lusucc)

The Exclusionary Rule — Judge Kennedy, dis-
senting in United States v. Leon, a drug-trafficking
case, urged that a *‘good faith’ exception to the
exclusionary rule be held applicable in cases where
police officers act in reasonable reliance on a
search warrant that is ultimately found to be in-
valid by the courts.

**Whatever the merits of the exclusionary rule,””
wrote Keanedy, ‘‘its rigidities become com-
pounded unacceptably when courts presume inno-
cent conduct when the only common sense explan-
ation of it is on-going criminal conduct.”"

So persuasive was Kennedy's dissent that the
Supreme Court eventually reversed the majority
opinion, and, in a major constitutional criminal
procedure decision adopting a **good faith’’ excep-
tion 1o the exclusionary rule, agreed with Judge
Kennedy's position.

The Death Penaity — Upholding a Nevada death
sentence in 1987 (Neuschafer v. Whitley), Kennedy
wrote: “‘Neuschafer argues that his sentence was
disproportionate, apparently on the premise that
the death penalty has not been decreed in other

ton State, Judge Kennedy, overturning a ruling
requiring Washington State to pay its male and
female employes based on the comparable worth
of their jobs, wrote: **Neither law nor logic deems
the free market system a suspect enterprise. ... We
find nothing in the language of Title VII [i0 the
Civil Rights Act] or its legislative history to in-
dicate Congress intended to abrogate fundamental
economic principles such as the laws of supply and
demand or to prevent employers from competing
in the labor market."

Separation of Powers — Ruling in Chadha v.
U.S. that the one-house legislative veto is uncon-
stitutional, Kennedy wrote: *‘The statute was
enacted for the most humanitarian of considera-
tions. Questions of constitutional power, however,
necessarily require us to examine enactments from
the standpoint of the framers...."’

There may be more to Kennedy than mects the
eye, but, as of now, we think that conservauves
will wind up enthusiastically supporting him and
that the liberals — with National Public Radio,
People for the American Way. Teddy Kennedy, ¢t
al., leading the charge — will seize on some small
past event or decision to crusade for his defeat.

!



Kennedy depicted as tough
but fair in crlmmal cases

By George Archibald
THE WASHINGTON TIMES

I\- \% ‘6‘1

Supreme Court nominee Anthony M. Ken-

JUDGE KENN
ON CRIME il

nedy is considered a pro-prosecution hard-
liner in criminal cases, but defense lawyers
say they are encouraged by his appellate rul-
ings when police act improperly.

Two fellow appeals judges who serve with
him in California — Democrat and Repub-
lican appointees — told The Washington
Times that he won't allow a minor technicality
to destroy a case but will intervene even tor a
notorious crimunal when the law requires.

Even a police otficer -whose department
lost a ruling in Judge Kennedy's court sees a
positive side :

“ldon't thunk we have much to fear with him
on the court,” sand John J. Cleary, a San Dicgo
crimunal lawyer who argued cases betore the
9th Circuit appeals judge tor alinost a decade
as a federal public detender

“I've watched hum closely,” Mr Cleary said.
“Judge Kennedy approaches couminal cases
with a certain amount of vpenness lowards
the facts and tollowing precedent, whether
case law or statute, even though he may not
agree with it”

In a 1986 case wvolving illegal loan-
sharking and fencing in Las Vegas, Judge
Kennedy, with what he called “little enthu-
siasm,” wrote the unammous opinion of a
three-judge panel denying use as evidence
5,000 items of stolen jewelry seized by police
under a search warrant that was (oo vague.

The case, US. vs. Spilotro, was called an
example of how Judge Kennedy was “forced
by the interpretation of the law of the circuit
1o strike down a search warrant and exclude
evidence, even for sumeone hike [Anthony]
Spilotro and his bad reputation,” said Appeals
Judge Arthur L. Alarcon, a Carter appoiniee
10 the Ninth Circuit Court of Appeals where
he is a colleague of Judge Kennedy's.

“1t was bizarre that the law . would have
given the [police) othicers mwore leeway with-
out a warrant than they had when they were
in pussession of a warrant,” Judge Alarcon
sad W ananterview

“1t was the upposite of what the Supreme
Court had tried 10 Jo,” Judge Alarcon sad.

On the “exclusionary rule”:
“Whatever the ments of the exclusionary
rule, its ngidities become compounded
unacceplably when courts presume
innocent conduct when the only
common-sense explanation for it is
ongoing crimunal activity”

— Dissent in U.S. vs. Leon, January 1983

“If the exclusionary rule becomes an end
in itself and the courts do not itina
sensible and predictable way, one
approach is lo re-examine il altogether

. In this case, the exclusionary rule

saems 10 havq ggauired such
independent hat it operates without
reference to oper conduct by the

— Dussent in U S. vs. Harvey, July 1983

On the death sentence:

“There is no vahd conslitutional or federal
objection 1o the imposition of the capital
senlence”

— Decision in Neu;cnalef vs. Whitley,

L May 1987
On unia police selzures:

“Here the gmls were unlawlully seized by
the police| . . ° Applying the inevitable

discavery docirine here would, therefore,
permul the government 1o ignoco search

. fequirements at any convenient point in

the investigalion, and would go well
beyand the presant :cope of the doctrine. ,
This we decline to do . . . The conviction
musl be reversed”

— U.S. vs. Boatnight, July 1987

On harsh sentences for
sex offenders:
“It was supulated hat [the defendant] took
the pictures humselt and engaged in sex
acts with the minors involved. The district
Judge gave weight io lestimony that the
young vicums of peduphiles may suffer
severe psychological and emotional injury,
ana may becoine pedophiles themselves

Tne 15 year| sunience was harsh but
ol unpropu

“US vs Meyer, ‘October 1986

(he Washagion Times

In an earher landmark case, U.S. vs. Leon,
Judge Kennedy wrote a convincing dissent
that persuaded the Supreme Court 10 modify
its controversial exclusionary rule barring
evidence collected with a faulty warrant.

In the 1983 dissent, Judge Kennedy re-.

fused to go along when his court overturned
the conviction of a drug dealer because the
search warrant was deemed technically n-
valid.

He argued that the evidence should be al-
lowed if the officers reasonably behieved they
acted lawfully. In 1ts later 6-3 ruling, the Su-
preme Court adopted Judge Kennedy's “good
faith” rationale.

“Like most of us, he shares concern about
the effects of crime on society,” said Judge
Alex Kozinski, another 9th Circuit colleague
and former clerk to the Supreme Court nomi-
nee.

“He is not likely 10 throw out an otherwise
valid conviction on some minor, technical
transgression [by the police]. He's very sensi-
ble about these things,” Judge Kozinski said

But the Sl-year-old jurist also 1s “very sen-
sitive 1o the need for the sysiem 1o play fair
with the accused,” said Judge Kozinski, a Kea-
gan appointee.

“If he secs some fundamental untairness
that goes either o the way the person was
treated, or that goes 10 the question of guilt or
innocence, then he has no hesitation in revers-
Ing a conviction and requiring a new trial if
that's what's appropriate.”

In 1977, wriung tor the majority, Judge
Kennedy reversed a robbery convicuion be-
cause a co-defendant did not get a separale
trial. In another case two years later, saymg
police lacked “a reasonable suspicion of
criminal activity,” he threw out evidence of
drug-dealing found in an auto scarch.

In more than 12 years on the appellate
court, Judge Kennedy has upheld maximum
prison sentences for sex offenders and drug
dealers, including a life sentence for a first
offender whom Judge Kennedy said contin-
ued dealing drugs while he was in jail
awailing trial.

In 1980, he ruled that law enforcement
authorities did not need warrants to conduct
helicopier flights in search of drug crops,
producuon, and shipment over land or water.

He has ruled that the death penalty 1s con-
stitutional and, in specific cases, ruled tor and
against its use.

Last year, writing for a three-judge panel

n Vickers vs. Ricketts, Judge hennedy rulod’
that Supreme Court precedent required over
turning an Arizona death sentence of a pris
oner who killed his cellmate, because the triul
Judge failed to instruct the jury they also had
the option of returning a second-degree munr-
der verdict that carried a lesser penalty.

But last May, writing for another threv
judge panel in Neuschafer vs. Whitley, he
upheld the death penalty for a Nevada pris
oner who strangled another inmate while
serving a life sentence for raping and killing
iwo tecn-agers.

Even police whose procedures have led
Judge Kennedy to throw out criminal casces
have bencefited from his decisions, said Sgt
Chris Buzart of the Paradise, Calif., police
department.

In July, writing for a three-judge panel n
U.S. vs. Boatright, the Supreme Court nonu-
nee overturned a firearms conviction of a
drug dealer’s brother from Paradise, ou
grounds that police collected the evidence i
properly during a routine probation investi
gation of the drug dealer.

“We have no opimion whether 1t is fair or
not,” Sgt. Buzart said n an interview. “lt’s o
comphcated system. We just try to adjust 1o
different circumstances.

*We look for how [such a court ruling] can
help us. Our position 1s 10 try 1o train oui
officers accordingly,” Sgt. Buzart said.

As a constitutional law professor with “u
good historical perspective,” Judge Kennedy
works 1o understand viewpoints and reason
g from all sides of the adversary judicial
process, said Clifford E. Tedmon, a Sacra
mento lawyer who handles criminal cases.

“He's a hitle conservative, but a very, very
fine jurist” said Mr. Tedmon, who was a fed
eral public defender when President Ford ap
pointed Judge Kennedy 1o the appeals court
in 197S.

“1 don’t think he comes o any case with
preconceived ideas. 1 like 10 see judges who
come in with an open mind, even if [ don't win
If they give you a fair shake, that's really all
you're entitled 10, Mr. ‘Tedmon said.

As an advocate of judicial restraint, Judge
Kennedy is not “in the business of legislating”
on the bench, Mr: Tedmon said. *1 don't sec
Judge Kennedy as being out there shaking
every cage o change society 10 comport with
his own personal view of how the world ought
10 be” he sand.

“The guy’s an excellent judge”
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lonservatives (including me)
have been wary of the new
Supreme Court nominee,
Mlhon* Kennedy, for the
simple reason that the usual chorus
of liberals and leftists has approv-
ingly contrasted him with Tyranno-
saurus Bork. But occasionally it hap-
pens that this chorus of
progressive-minded souls — the
Hiwve, as I call it — lays its blessing
on a good man. | believe this is such
acase.
Nobody's career should be forever
blighted just because he has been
spoken well of in the liberal press.
He should be entitled 1o a full and
fair defense. Liberal approval may
constitule a presumption against

Judge Bork was “distinguished” and
“qualified,” unlike the contemptible

pygmies the president was allegedly

serving up. It was an effective tactic,
and that was all. But once Judge
Bork had served his purpose and
was actually nominated, he was
transformed into an ogre.

So it has been with Judge Ken-
nedy As soon as it transpired that
Presndem Reagan had passed himup

Organization for Women has labeled
him Insensitive to Women's Issues.

Is there anything in Judge Ken-
nedy's record that should give us
pause? Well, some conservatives
cite his opinion in the case of Beller
vs. Middendorf, which concerned
the Navy's right to expel sailors for
sodomy. He upheld the Navy's right
to do s0. But his conservative critics
charge that he upheld the “right to
privacy” in his opinion in the case.

Let us look a little closer.

Apprehenswe for the wrong reasons?

vate decisions intimately linked wllh
one’s personality . . . and family liv-
ing nrnngemenls beya'nd the core
nuclear family . .

tutional challenge’

But, he went on, the specific cases
in question were not criminal cases:
Their scope was much narrower. No-
body was being sent to jail; the Navy
was merely trying to lay down a code

he tried to keep the argument on a

- g o “ - for its personnel. And it is perfectly predicting
him, but a presumption is by defini- was a “moderate” whereas Judge What Judge Kennedy actually for y
tion rebuttable. Ginsburg was “another Bork” — it said, in the passage in question, was appropriate such a code 10 be But in Judge Kennedy's case,
; having been established by thenthat  this: that given certain Supreme broader than criminal prohibitions. are good. l-ley::mnn‘l:lfe
- Let’s recall that only last year, the  aBork wasaterriblethingtobe.And  Court precedents, “we can concede Sohewuno(endonuuthe“ngm ligent, cautious, level-headed man
Joseph Sobran, a senior editor of ~Hive was favorably contrasting Rob-  now that Anthony Kennedy himsell  arguendo”™ — that is, for the sake of - 10 privacy.” but was rather who gives the impression of being
National Review, is a nationally syn- ¢t Bork himself with the current  is actually’a nominee, the tune is  argument —“that thereasons which  ing the argument that might be hard to seduce. That's about all we
dicated columnist. judicial nominees, on grounds that  beginning to change: the National led the court W protect certain pri-  made from it. In his typical fashion, can ask. He looks like a good bet.




James J. Kilpalrick :

Judging Judge Kennedy

wajyer p A '
The Senate Judiciary Committee the comparable worth t case from -been motivated by sex-based consid- Kennedy went out of i

will begin hearings on the nomination  Washington State. The case arose in  erations. Absent such evidence, he observe that he and his colleagues
of Judge Anthony Kennedy on Dec. 1974 when the state commissioned a  said, law does not permit federal were not passing on the wisdom of
14. If all goes well, the Senate will  study of its employment practices. A  courts to intervene in a state’s sys- the Navy's rule. That is not their
vote in late January and Kennedy will  consultant looked at 62 job classifica-  tem of compensation. Kennedy’s opin-  function. The regulation says that,
: i for tions primarily filled by women and ion was a straightforward restate- except in rare instances, homosexuals
the oral arguments of Feb. 22. By 59 classifications predominantly held  ment of elementary law. “cannot be tolerated in a military
that time the court will have heard by men. Then he set up a complex A second case involved the Navy’s  organization.” The rule “is perhaps
more than half the cases set for argu-  rating system by which each job was  action in honorably discharging one  broader than necessary.” In other,
ment at this term, but better late than (g pe evaluated. In the end he con- woman and two men on their own nonmilitary contexts, such a rule
. ; ; . cluded that scores of positions were  admission of homosexual relations  might infringe constitutional liberties.

So far, the only influential voice of «comparable worth.” For example,  while in service. The three sued sepa-  Nothing in the opinion suggests a
raised against Judge Keanedy is the 16 iohy of 3 laundry operator (female)  rately, charging violation of their civil callous disregard of the civil rights of

\(vmdl:euwm&mnlmx was comparable to the job of truck rights. The sole question before the  homosexuals generally.

‘““‘"‘“' wilnesses N‘d"“ driver (male) and therefore should be  court was whether a naval regulation In a third case, Kennedy wrote a
homosexnalh mmm’ tion  PAid at the same rate. prohibiting personnel from engaging  concurring opinion agreeing that after
is mote in cortsia Caies When the state failed immediately  in homosexual conduct should be nul- nine years of desegregation, Pasade-
before the 9th U.S. Circuit, Kennedy to adopt this novel proposition, a liﬁed.SaidKennedy: na, Calif., was entitled to an end to
has shown an insensitivity to civil Union representing state employees  “In view of the importance of the judicial supervision of its schools. In 2
rights. brought suit. A federal district judge  military’s role, the special need for fourth he upheld a judgment against a
The objection is wholly without held that the state had violated the discipline and order in the service, i iforni iscrimi
merit. During his 12 years on the Civil Rights Act of 1964 by intention-  potential for difficulties arising out of
circuit bench,
more

Kennedy has written ally discriminating against women. possible

than 400 opln:)ns. Four of The state appealed to the 9th Circuit,  ships or

these have dealt importantly with the  where the opinion of the lower court  time, and
civil rights of minorities. In each in-  was reversed. cruiting efforts,
stance, Kennedy acted in accordance Judge Kennedy, speaking for a the present time

with well-established precedents. unanimous panel, found that the dis-
The leaders of NOW are especially  parities were simply the consequence
upset by Kennedy’s 1985 opinion in  of the marketplace. The state had not
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THE OTHER KENNEDY / MAGGIE GALLAGHER

HERE COMES THE JUDGE

ITH TWO STRIKES against him,

Presidi Reagan decided to

play it safe: he nominated An-
thony Kennedy, a so-called moderate
conservative, to fill the vacancy cre-
ated by Justice Lewis Powell’s resigna-
tion last July.

the new nominee. “Kennedy is non-
nieolo.-ul " an ACLU staffer told me
in explaining why the ACLU may
well watch this fight from the side-
lines. “Even though he rules against us
a lot. He has a much greater respect
for precedent [than Bork) nd he
doesn’t subscribe 10 the origi tent
scheme for voiding rights.” “l don't
have the impression he's an ideo-
logue like Bork,” agreed a lobbyist for
Planned Parenthood.

Kennedy, appointed to the federal
bench by Gerald Ford in 1975, has
gained 2 recputation as a judge of
integrity who values collegiality and
sticks closely to the facts of a case.
“It's like the second coming of Warren
Burger,” says Mike McDonald of the
conservative Washington Legal Foun-
dation. The lukewarm reception Ken-
nedy has met in some right-wing m-

political liability, it's not prisi

that Reagan’s new choice is less \vell

known and generates less enthusiasm.
As a lower-court judge, K d

of the op PP that imeumu-

tion. “We recognize, as we must,”

Jud;e Kenudy wrote, “that there is
C which

has been bound by Supreme Coun
precedent. So, of course, was Judge
Bork, but, unlike Bork's, Kennedy's
opinions breathe no hint of hostility
toward the long line of Warren Court
“activist” decisions usurping local au-
thority on issues like crime, education,
and, of course, abortion. “His opini

argues that the choice 10 engage in
homosexual action is a personal deci-
sion, entitled, at least in me in-
to ition as a fund
uln.hludlolullpm\mmuu
aspect of the individual's right to pri-
vacy. . . . some kind of government

give no sense that he was intell 1]

gulation of private consensual homo-

sexual beh may face substantial
itutional chall " Given the

gaged, and therefe pelled, by the
received wisdom handed down by the
Court,” notes McDonald.

The skepticsm on the Right, and
the premature rejoicing on the Left,
center on the decision Judge Kennedy
rendered in 1980 in Beller v. Midden-
dorf. Writing for the majority, Ken-
nedy ruled that the Navy may ex-
clude homosexuals, but said that lhe
right to privacy may confer

current convoluted state of constitu-
tional jurisprudence, that's a pretty
good bet.

FEW PRO-LIFE groups arc also
hot and bothered by the fact
that, in Beller, Kennedy cites
Roe v. Wade without -expressing dis-
pproval of it. Ameri Life League,

tional protection on gays in other con-
texts. Ken Cady, a writer for the gay
newspaper the San Francisco Sentinel,
was sufficiently heartened by the rhet-
oric in Beller 10 claim that K

which frequently attacks other pro-life
groups for ideological deviations, has
announced it will mount a grass-
roots campaign against the nomination
unless K y publicly promises to

would probably provide the ffth vote
for overturning Hardwick v. Bowers,
the case upholding a Georgia law bar-
ring conscnsual sodomy. “He went out
of his way to indicate that a case like
Hardwick p an irely diffi

overturn Roe v. Wade. “To have gone
this far and end up nominaling some-
one who is a question mark to us
is an abdication of the Republican
plalimm and an embarrassment to the
President,” says Judy Brown, the

issue . . " wrote Cady. “He wouldn't
have gone to that trouble f he wasn't
trying 10 tell us something. Apparently
Ed Mecse and his homophobic allies

cles comes in part from ling
disappointment over the Bork defeat.
Judge Bork was one of the few con-
servative legal scholars who's

[who supporied Ginsburg over Ken-
nedy] saw it the same way.”

Actually, of course, Ed Meese and
his H. phobic Allies aren’t singing

a crossover hit with conservative ac-
tivists. “I've been waiting to see Bork
on the Court since 1975, grouses Mc-
Donald. In the

the blues over the nomination of Ken-
nedy, who, after all, was on the Jus-
tice Depumm\l s short list of Supreme
Court Conservatives in the

where intell | pre-emi is a

Miss Gallagher is NR's new article edi-
for.

Admini ion argue that K dy was
simply salting his opinion with neutral
rhetoric 1o persuade other, more lib-
eral judges 0 join him. The language

group’s president. Jack Fowler of the
Ad Hoc Commitiee in Defense of Life
is less vehement, but sull skeptical:
“We're not out beating the band [for
Kennedy)” he says. “We got our
clocks cleaned running out for Gins-
burg with no proof.” And, breaking
with the National Right to Life Com-

mittee (which endorses Kennedy), the

board of the New Jersey Right to Life
Committee passed a formal resolution
urging the NRLC “to refrain from
any action on behalf of any candidate
whose position on abortion is unk
or ambiguous.”

(Continues on page 59)
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Other pro-life conservatives are more
apunuu:, “We've cued Roe v. Wade
I in bricls

for the court il it will' help us win
the case,” says one pro-life lobbyist.
‘That's just what lawyers do.” The
-“onscasus among pro-lifers appears to
J¢ that Kennedy is a much better
-hoice than Ginsburg. Though Keanedy
1as been tagged s moderate, his nomi-
lation was originally pushed by many
drong comservatives in the legal com-
nunity, including a bevy of his former
aw clerks, such as Judge Alex Kozin-
ki and former - Justice Department
oficial Carolyn Kuhl. Roe v. Wade
s, as Judge Bork said, unconstitution-
i, and there is a widespread feeling
\mong conmservatives that any judge
ommitied 1o interpreting the text of

the Constitution will vote 1o over-
m it. “The choices on the short list
nged from good to very good,” says
e legal  conservative. “The  waorst

w could say about Kenncdy is that
s good.™
he head-<cratching, Rughl and Leh,

1

cuts the new political realities. Dem-
crats have succeeded in politicizing
ic tone of the judicial process, but
ey haven't worked out the mechani-
al details. How do you determine the
leological rehability of a judge as
sft-spoken as Kennedy? Judges aren’t
et willing 1o campaign for office. The
Wormation gap is filled by rumor,
wuendo, and group affiliation. So |
stened to conservatives worry out loud
hat no candidate supporied by the
lew York Times and the Washingion
‘ost_could possibly be worth voting
or, while Bork-bashers wondered what
‘cancdy-supporters like Senator Helms
-l Senator Hatch know  that they
haven't yet ferpeted out. Lack of in-
formation has also led 10 the specta-
cle of innocence-by-association, where-
in Keancdy gains from being known
as Howard Baker's candidate and from
having been a Ford (rather than a
Reagan) appointee. It also probably
docsn’t hurt that he was never a ‘fea-
tured <peaker at a Federalist Society
comention.

But the anti-Bork groups that have
cmbraced Kennedy under the assump-
ton that what's bad for Ed Meese
can’t be all bad may be in for a little
surprise. Already some Hispanic groups
claim to have noticed Kennedy is “in-
sensitive™ 1o cthnic discamination, and
Alan Dershowntz has denounced Ken-
ncdy as a judge who ‘“reasons like
Powcll but votes like Bork." But it's
probably oo late for left-wing groups
to change their minds on Kennedy
cven if thcy wamt to. Having desig-
nated the Bork nomination the litmus
test of the decade, they can't very well
thicaten to sink Democrats who obe-
dicntly opposed Bork and now want
to vote for Kennedy. And the prevail-
ing sentiment on Capitol Hill seems 1o
be 1o put the battle behind and get on
with busincss. As one pro-life lobbyist
told me, “l think the senators, includ-
ing Joe Biden, want to declare victory
and call it a day.” And thus concludes
the strange tale of how one of the
most conservative judges on the Ninth
Circuit was declared an honorary lib-
cral and in consequence will probably

become the next Associste Justice of
the Supreme Court. a
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Arlen Specter

8,1 Lnda Ponca

THE WASHNG TOM TRES

Judge Anthony Kennedy was one
vote away last night from assuring
Senate Judiciary Committee en-
dorsement for ms Supreme Court
nomination.

Seven of the committee's 14 mem-
bers said yesterday they would vote

7 endorse Kennedy;
opposition invisible

VT 2)2a[51 A

Judge K dy about a

sial Hispanic voting rights case dur
ing Senate committee hearings last
week, said yesterday, “He does not
have an ideological agenda o re-
make the Constitution and he ap-
pears to accept fundamental consti-
tutional values which the Supnmo
Court has long r‘amunll.

these cir
the

L4
)

for Judge K dy — g flive
who voted against Judge Robert
Bork.

Four othcrs said they were lean-
ing toward voting for Judge Ken-

Dy ats and Rep who
objected to Judge Bork seem
swayed, as is Mr. Metzenbaum, by
thei impression that Judn Klnmdv
isa

Y

nedy.

The other three r d unde-
cided and no one has declared
opposition, keeping alive the possi-

bility of unanimous approval when

the votes the
out after the Senate recess ends in
late January:

Unuil yesterday. only two senators
had dcclared themselves.

Republican Arlen Specter of
Pennsyivania and Democrat Howell
Heflin of Alabama. both Bork oppo~
nents. annnunced late last week they
favor Judge Kennedy, S1, to succeed

The undecideds were
Chairman Joseph
Biden, Delaware
‘Democrat, and Sens.
Edward M. Kennedy,
Massachusetts
Democrat, and
Gordon Humphrey,
New Hampshire
.Republican.

. Associate Justice Lewis Powell, who
v retired in June.
. Others committed to vote for the
+ -nominee are Democrats Dennis De-
+ Concimt of Arizona, Howard Met-
+ zenbaum of Ohio and Patrick Leahy
) ‘of Vermont, and Republicans Orrin
+ -Hatch of Utah and Strom Thurmond
) “of South Carolina.
' Listing themselves as probably n
|/ favor were Republicans Alan Simp-
+ -son of Wyoming and Charles Grass-
) ley of lowa along with Democrats
+ Robert Byrd of \West Virginia and
1. Paul Simon of lllinois.
- The undecideds were Chairman
1 Joscph Biden, Delaware Demncrat,
+ and Sens. Edward M. Kennedy, Mas-

sachusctts Democrat, and Gordon
+ Humphrey, New Hampshire Repub-
) lican.
' Among thnse speaking out yester-
| day was Mr. Metzenbaum, an Ohio
! Democrat who routinely opposes

. Reagan administration initiatives.
+ He issued a statement calling Judge
) Kennedy “thoughtful, highly qual-
: ified and open- minded in his ap-

pmch to the Iaw

Mr. B who ioned

mlnuu. r

P preme

Court precedent and is opon-mmdcl .

about applying the Constitution.

Mr. DeConcini said he was looking
for a "strong conservative™ but not
an extremist for the Supreme Court
appointment. He described Judge
Kennedy as a “conservative in the
mainstream,” similar to Chief Jus-
tice William Rehnquist and Associ-
ate Justices Antonin Scalia and San-
dra Day O’'Connor, all Reagan
appointees.

“He's in that same conservative
vein, but he is balanced and [ think
that makes a difTerence with a lot of
Democrats,” Mr. DeConcini said of
Judge Kennedy shortly after an-
nouncing his endorsement from the
Senate Moor last night.

During the final day of committee
hearings on Judge Kennedy's nomi-
nation, Mr. Leahy said it was testi
mony (rom the nominees them-
selves — referring to Judges Bork
and Kennedy — that most influ-
enced whether they would be con-
firmed.

“1 have not been as moved or im-
pressed by a judicial nominee in &
long. long time,” Mr. Leahy said then
of Judge Kennedy. His stafl yester-
day reaffirmed his intention to vote
for Judge Kennedy, saying he felt
“very comfortable” with the nomina-
tion.

Alfirmative votes from Mr. Simp-
son and Mr. Grassley also are likely,
their staff members said. Uncom-
mitted committee members cau-
tiously left themselves an out in case
there are revelations before the
panel votes,

Among the undecideds were Mr.
Kennedy. a vocal Bork critic, and Mr.
Humphrey, who during Judge Ken-
nedy’s testimony was obviously dis-
satisfied with some answers, par-
ticularly rcgarding privacy rights,
capital punishment and the Ninth
Amendment.

The other undecided vote belongs
to Mr. Biden, who led the Senate
Moor vote against Judge Bork. How-
ever. Mr. Biden spoke favorably of
Judge Kennedy's flexibility during
panci hearings and said afterward,
"1 sce a guy out there who will grow
inthe job ... a man whose views are
not fixed, who is open to new infor-
mation, whose instincts are honor-
able, and as new information is made
available to him, is more likely than
not 1o do the right thing.

“1 just find him to be, based on all
| know, an honorable, decent, con-

cerncd conservative” l
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THE KENNEDY SURRENDER
By Don Feder

The nomination of Judge Anthony M. Kennedy to the United States
Supreme Court is one more marker on the capitulation trail, a course
charted by Secretary of Surrender Howard (compromise-at-any-cost)

Baker.

.Indeed, the entire process of filling the seat vacated by Justice
Lewis Powell has been a string of disasters.

It started well enough. In Robert Bork, the administration had a
candidate who was superbly qualified -- a brilliant jurist with
impeccable credentials, an outstanding scholar with a passionate
commitment to original intent.

Bork would have joined Chief Justice William Rehnquist and
Associate Justice Antonin Scalia in arguing for a return to the
principles of the Founders. His eloquent voice would have bolstered
theirs in demanding an end to judicial legislation in the name of
constitutional interpretation.

So what does the administration do with this exceptional
candidate? First it takes -a six-week siesta, leaving the left a clear
field to mobilize against him.

Then it puts forth the ludicrous proposition that Bork really
isn't a conservative (as if this were a stigma) but is in fact a
moderate. The strategy was a double failure. -Liberals weren't
deceived; conservatives weren't motivated.

Instead, the president should have come out swinging at the first -
sign of congressional pugnacity. When the Kennedys and Bidens began
clamoring that Bork was anti-black, anti-woman, and a threat to

church-state separation, the administration should have turned the
tables.

214 Massachusetts Avenue, N.E. .l Washington, D.C. 20002 e (202) 543-0440



Reagan should have responded to these august idiots: No, you are
pro-quotas, pro-abortion, anti-prayer, soft on crime, etc. It would
have been far better had he slugged it out on the issues, in the arena
of public dpinion (where the majority assuredly is in our corner).

Having failed miserably with Bork, the Pennsylvania Avenue
Pragmatists next determined that the key to success was finding a
conservative judge without a "paper trail."

They 1located same in the person of Douglas Ginsburg.
Unfortunately, they also got the negative baggage which frequently
accompanies such an individual -- youth, inexperience, and past
indiscretions recent enough to cause concern.

Which brings us to the current offering. In Kennedy we have
another Sandra Day O'Connor. Reagan wasted his first Supreme Court pick
with a symbolic gesture. 1In so doing, he put a lady on the bench who
agrees with him only half the time.

Kennedy appears to be struck from the O'Connor mold: no sweeping
judicial philosophy, decisions on a case-by-case basis, undue regard
for dangerous precedents, a man who probably will be with the president
on crime control, but more often than not on the opposite side on
abortion and the other social questions.

It's significant that the liberal media is comparing him to the
departed Powell. "Judge Kennedy's judicial opinions, like those of
Justice Powell, generally seem to be narrowly crafted to decide
specific issues," and are "premised on a scrupulously careful analysis
of Supreme Court precedents," the New York Times assures its faithful.

The right concurs. "I think he (Kennedy) would be far more
reluctant than Bob Bork to overrule a precedent," says Heritage
Foundation 1legal expert Bruce Fein. Adds Michael McDonald of the

Washington Legal Foundation: "It is like the second coming of Warren
Burger, and that's nothing for conservatives to get excited about."

The abortionists, gay activists, and civil loonatarians have won.



They have intimidated the administration into nominating a replacement
for Powell that they can live with, one who will prove no impediment to

their cherished goals.

Reagan also is letting the congressional anti-Bork Brigade off the

hook, without gaining anything in return. Republicans no longer can go

after the Southern and Western senators, up for reelection next year,
who were made so vulnerable by their opposition to the president's
first selection. The latter can use their support of this nominee to
defuse criticism of their shameful treatment of Bork.

Here then 1is the vaunted Reagan judicial legacy: timidity,
craftsmanship in place of scholarship, a reluctance to rock the boat of
humanist rulings -- in brief: a whimper, not a roar.

Distributed by Heritage Features Syndicate
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WHITE HOUSE TALKING POINTS
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JUDGE ANTHONY M, KENNEDY

Qualifications

Judge Anthony M. Kennedy is an outstanding nominee for the
Supreme Court. His impressive career in the law spans the
better part of three decades. ‘

Judge Kennedy received his undergraduate degree in political .
science from Stanford University in 1958, He attended the
London School of Economics during his senior year and was
elected to Phi Beta Kappa. 1In 1961, he graduated from the
Harvard Law School.

Judge Kennedy will bring to the Supreme Court extensive
experience as a judge, a private attorney and a teacher of
the law.

Appeals Court Judge at Age 38

o

Judge Kennedy has served with distinction on the Ninth
Circuit Court of Appeals since 1975 and is now among the
most senior active judges on that court. He has
participated in over 1200 decisions and authored over
400 opinions.

-- The 9th Circuit defines federal law for an area of the
United States that covers almost 1.4 million square miles.

-=- More than 37 million people live in the 9th Circuit's
jurisdiction, which includes the states of California,
Arizona, Nevada, Oregon, Washington, Idaho, Montana,
Alaska and Hawaii.

Judge Kennedy received a unanimous "Qualified" rating from
the American Bar Association when he was nominated for the
court at age 38 by President Ford. Judge Kennedy is one of
the youngest individuals appointed to the U.S. Court of
Appeals in this century.

In 1975, the Senate unanimously confirmed Judge Kennedy for
the position he now holds. His nomination was supported by
California's two Senators, John Tunney (who served until
1977) and Alan Cranston -- both Democrats.

"...[H]Je is a diligent person. He is an
intelligent person. He is of the very highest

moral calibre.”
-=-=- Sen. John V. Tunney, 3/18/75

Confirmation hearing testimony

= O e e e e e

For additional information, cail the White House Offics of Public Atfairs: 458-7170.
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(Qualifications, continued)

o Judge Kennedy has been unusually effective on a diverse and
often divided court. Attorneys who have tried cases in his
court -- winners and losers alike -- have praised him as a
top-notch judge who treats everyone fairly.

o Often upholding strict sentences for drug traffickers and
violent criminals, Judge Kennedy has deservedly earned a
reputation as a judge who is tough on crime =-- but one who
carefully examines the facts to ensure the rights of
individuals are protected fully.

Private Attorney

o Judge Kennedy will bring to the Supreme Court almost 15
, years experience in private practice.

- From 1961 to 1963, he was an associate at a large law
firm in San Francisco, California.

- When his father died, Judge Kennedy returned to
Sacramento to take over his father's law practice.
Judge Kennedy was a partner in the firm until his
appointment to the 9th Circuit.

o} As a private attorney in Sacramento, Judge Kennedy primarily
represented small business clients. His diverse client list
also included major U.S. corporations as well as individuals
whom he represented in criminal cases, in some instances as
a public defender. Judge Kennedy was a courtroom lawver as
well, managing a number of complex trials.

Teacher and Role Model

o For more than 20 years, Judge Kennedvy has taught
constitutional law on a part-time basis at the McGeorge
School of Law, University of the Pacific.

o Judge Kennedy has been a role model for the two thousand law
students who have taken his constitutional law class over
the past two decades.

o With his wife, Mary, Judge Kennedy raised three children in
his boyhood home. Sensible, honest and fair-minded, his

life and work reflect devotion to traditional American
values.

B e e e T e e

For additional information, call the White House Office of Public Altairs; 458-7170.
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WHITE HOUSE TALKING POINTS
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JUDGE KENNEDY AND CRIMINAL JUSTICE

o Judge Kennedy has participated in hundreds of criminal law
decisions during his tenure on the Ninth Circuit Court of
Appeals. "In that time," President Reagan has said, "he's
earned a reputation as a courageous, tough, but fair jurist."

o Throughout his career on the bench, Judge Kennedy has
faithfully applied the Constitution and the criminal law
in a manner that recognized a balance between society's need
to protect innocent victims and the procedural rights of
defendants.

o Judge Kennedy's decisions reflect his belief that law
enforcement activities must be reasonable and that the right
of a criminal defendant under the Constitution to receive a
fair trial must be protected vigorously.

o However, his judicial decisions likewise reflect his firm

committment to vindicating the victims of crime and
protecting the rights of society from vicious criminals.

Judge Kennedv's Decisions

o] In Judge Kennedy's view, mistakes by law enforcement
officers that do not represent willful misconduct and do not
affect the fairness of a defendant's trial are not grounds
for releasing criminals to renew their war on society. In
one of the most important criminal law cases of this decade,
the Supreme Court agreed with Judge Kennedy that a
"good-faith exception” to the exclusionary rule should be
recognized in certain circumstances. .Judge Kennedy had
argued in a dissenting opinion that evidence in a drug case
should not have been suppressed where the police officers
had acted in good faith and had reasonably relied upon a
search warrant, issued by an impartial magistrate, that was
later found to be invalid (U.S. v. Leon, 1983).

o Judge Kennedy has supported the use of the death penalty.
In Neuschafer v. Whitley, (1987) an inmate murdered another

inmate and was sentenced to death by the state. The
murderer sought relief in federal court. When the case
first came before Judge Kennedy, he sent it back to the
lower court to make sure that a statement by the murderer
was properly in evidence in his state trial. When the lower
court determined that it was, Judge Kennedy then upheld the
imposition of the death sentence.

=S N e T s

For additional information, call the White House Otfics of Pudlic Attairs: 458-7170.
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(Criminal Justice, continued)

o Applying common sense to the law, Judge Kennedy ruled
against a criminal defendant's claim that documents sitting
on the dashboard of a stolen vehicle were not in plain view
(U.S. v. Hillyard, 1982).

Drug Trafficking

o Supreme Court decisions will have a vital impact on the
success of the Nation's crusade against illegal drugs. Judge
Kennedy has issued a number of rulings that are likely to be
critical in our efforts to counter illegal drug trafficking.

o Judge Kennedy has upheld tough sentences against drug
dealers. He upheld a life sentence without parole for a
drug manufacturer and dealer. Although the conviction was
for a first offense, Judge Kennedy noted the defendant had
expanded his drug manufacturing operations while free on
bail, directed the operation from his jail cell after his
bail was revoked, and shown no remorse for his crimes.
Judge Kennedy upheld the maximum sentence imposed by the
lower court (U.S. v. Stewart, 1987).

o International cooperation is essential in combatting
international drug cartels, and in U.S. v. Peterson (1987),
Judge Kennedy held that American officials may assume the -
constitutional validity of the actions of foreign
governments cooperating in anti-drug ventures. Judge
Kennedy affirmed a conviction obtained on the basis of
evidence received from Phillipine narcotics agents with whom
American law enforcement officials were acting in a joint
anti-drug venture.

Respect for Law Enforcement Officials

o Judicial activists have in the past elevated the rights of
criminals over the right and responsibility of society to
protect citizens from violent crime. Often this has been
the result of unjustified and unrealistic suspicion toward
law enforcement officials on the part of judges -- suspicion
Judge Kennedy does not share.

o Judge Kennedy's respect for law enforcement officials and
his sensible and balanced perspective on the criminal
justice process is reflected in his concurring opinion in
Darbin v. Nourse (1981). There, he wrote separately ton
emphasize the narrowness of the holding in the case and
commented:

eSS T R TR P S e e

For acaional information, call the White House Office of Pudlic Affairs; 458-7170.
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(Criminal Justice, continued)

"Were a juror to announce that most law officers,
by reason of their profession and their oath,
are trustworthy and honest but that similar
respect cannot be accorded to prisoners, I should
be gratified, not shocked. Those principles are
consistent with a responsible citizenship and are
not a ground to challenge the juror for cause."

=== Judge Anthony Kennedy

Darbin v. Nourse, 664 F.2d 1109 (1981)

Criminal Justice in the Balance

o

Criminal cases make up the largest single category of cases
heard by the Supreme Court. These cases also have the most
immediate impact on our citizens. Supreme Court decisions

will determine:

== Whether convicted murderers may receive the death
penalty (Last term, the constitutionality of the death
penalty was sustained by a single vote -- that of Lewis
ggzell, whose seat Judge Kennedy has been nominated to
£ill);

- Whether the rights of victims will be considered, as
well as the rights of accused and convicted criminals; and

- Whether court-created rules will help =-- or hinder =--
the search for truth in criminal trials.

The Supreme Court's criminal law cases are particularly
vital to the poor, women, the aged, and minority groups, who
are disproportionately victimized by crime and who have the
greatest interest in fair and effective law enforcement.
When our criminal justice system fails, these Americans are
the first to suffer.

In October 1987, the Bureau of Justice Statistics reported
the rate of violent crime dropped 6.3 percent in 1986.

Since 1981, the rate of violent crime has fallen 20 percent.
Seven million fewer crimes occurred in 1986 than in the peak
crime year of 1981.

This hard-won progress must be allowed to continue. Nearly
one-third of the Supreme Court's time is taken up with
matters of criminal justice. Judge Kennedy's nomination
presents America with the opportunity to continue our
progress in the war against crime.

For additional information, call the White House Otfice of Pudlic Alairs: 4587170,
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JUDGE KENNEDY AND JUDICIAL RESTRAINT

o Judge Kennedy would interpret the law, not invent it. He
believes that the role of the judge in our demncratic
society is faithfully to apply the law as established under
the Constitution and as enacted by the people's elected
representatives, not to substitute his own personal
preferences as to desirable social policy.

o Judge Kennedy's philosophy of judicial restraint is amply

demonstrated in the more than 400 opinions he has authored
on the United States Court of Appeals for the Ninth Circuit.

Judges are not Legislators

o Judge Kennedy refused to make new law in the area of
comparable worth. He authored a unanimous panel opinion
that reversed a finding of sex discrimination against the
State of Washington based on a "comparable worth" theory.
While observing that "the Washington legislature may have
the discretion to enact a comparable worth plan if it
chooses to do so," he held that Title VII of the Civil
Rights Act did not support a court-imposed comparable worth
remedy (AFSCME v. State of Washington, 1985).

o] In Schreiber Distributing Co. v. Serv-Well Furniture Co.
(1986) , the court upheld a plaintiff's right to bring a
civil suit under the Racketeer Influenced and Corrupt
Organizations (RICO) Act. In a concurring opinion, Judge
Kennedy strongly suggested that application of civil RICO to
this kind of case improvidently expanded federal power over
business in an intrusive and disruptive way, but concluded
nonetheless that "we are required to follow where the words
of the statute lead.”

o Similarly, in U.S. v. Bell (1984), Judge Kennedy's opinion
for a unanimous panel noted that a poorly drafted statutory
exception to jurisdiction could be remedied only by the
Congress and not by the courts.

o} Judge Kennedy's scholarly dissent in Oliphant v. Schlie
(1976) further demonstrates his commitment to judicial
restraint. In that case, a majority of the court concluded
that an Indian tribe had jurisdiction over a non-Indian for
violations of tribal law on the reservation. Judge
Kennedy's contrary view, supported by a thorough analysis of
the history and text of the treaties and federal legislation
relating to Indian reservations, later prevailed in the
Supreme Court. :

e S e T s T s Ca e

For additional information, call the White Houss Ofics of Public Aftairs:; 458-7170. _
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(Judicial Restraint, continued)

The Power of Government

o As a practitioner of judicial restraint, Judge Kennedy has
vigorously enforced provisions of the Constitution that
allocate governmental powers and protect individual rights.

o In one of the most important constitutional cases of our
time, Chadha v. INS (1980), Judge Kennedy held a provision -
authorizing a one-house legislative veto to be invalid. 1In
so doing, he properly restricted his analysis to the text
and structure of the Constitution. His decision in the case
was affirmed in a landmark ruling of the Supreme Court.

o Judge Kennedy's decisions also reflect due regard for the
role of states in our Federal system. Dissenting in Ostrofe
v. Crocker (1982), he argued that the law of wrongful
discharge was a matter of state concern and that Federal
antitrust laws were not intended to supercede state
regulation of employer-employee relations.

o In CBS v. United States District Court, Judge Kennedy
authored a unanimous panel opinion ordering a district court
to unseal pre-trial documents sought by CBS relating to the
criminal prosecution of John DeLorean's co-defendant. In that

~opinion he stated: "We begin with the presumption that the
public and the press have a right of access to criminal
proceedings and documents filed therein."

Stvle of Decision making

o Rather than draw larger conclusions and reach decisions that
affect persons not actually before the court, Judge
Kennedy's general approach to judging is to focus on the
specific issues presented, to avoid constitutional issues
where possible, and to follow precedent.

o For example, in U.S. v. Boatwright (1987), Judge Kennedy's
opinion for a unanimous panel reversed a defendant's conviction
but declined to give the exclusionary rule the broad reading
urged by the parties. Noting that such a reading would go
beyond that required by relevant binding precedent, Judge
Kennedy formulated a narrower rule for the case at hand -- a
rule that would prevent evidence of criminal activity from
being excluded unnecessarily in other cases.

For additional information, call the White House Offics of Public Altairs: 458-7170.
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JUDGE ANTHONY M., KENNEDY

THE PRESIDENT'S NOMINEE TO THE SUPREME COURT

Overview

o Judge Anthony Kennedy, President Reagan's nominee to the
Supreme Court, is an experienced and impartial jurist. His
twelve years of service on the U.S. Court of Appeals for the
Ninth Circuit, together with his experience in private
practice, make him an outstanding nominee to the United
States Supreme Court.

o He received his undergraduate degree at Stanford University
in 1958 and attended the London School of Economics during
his senior year. He received his law degree from Harvard
University.

o From 1961 to 1963, Judge Kennedy was an associate at the
firm of Thelen, Marrin, Johnson & Bridges in San Francisco,
California. From 1963 to 1975, he practiced in Sacramento,
first as a sole practitioner and then as a partner with the
firm of Evans, Jackson & Kennedy.

o In 1975, President Ford appointed Judge Kennedy to sit on
the United States Court of Appeals for the Ninth Circuit,
where he now ranks among the most senior active judges on
the bench.

- Judge Kennedy has participated in over fourteen hundred
decisions and authored over four hundred opinions.

- Popular with colleagues of all political persuasions,
Judge Kennedy has built a reputation for being fair,
openminded and scholarly.

o Judge Kennedy's long and outstanding career in the law has
demonstrated that he has the experience and wisdom to be a
great Justice of the Supreme Court.

For aaditional information, call the White Heuss Office of Pubiis Altairs; 458-7170.
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Noteworthy Opinions Authored by Judge Anthony Kennedy

o In Chadha v. Immigration and Naturalization Service, Judge
Kennedy authored the unanimous opinion holding the legisla-
tive veto to be unconstitutional, concluding that it was a
"prohibited legislative intrusion upon the Executive and

Judicial branches." This decision was later affirmed by the
United States Supreme Court.

o In Neuschafer v. Whitley, Judge Kennedy upheld the death
sentence of a Nevada prison inmate convicted of strangling
another inmate while serving a life-without-parole term for
the rapes and murders of two teenagers. He wrote that there
was "no valid constitutional or federal objection to the
imposition of the capital sentence"” on the defendant.

o In United States v. Mostella, Judge Kennedy rejected a
challenge to a bank robbery conviction based on the trial
judge's alleged undue involvement in questioning witnesses.
Judge Kennedy wrote that the Judge's "extensive nonpartisan
questioning, without more, does not require reversal.”

o In United States v. Cavanagh, Judge Kennedy authored a
unanimous opinion upholding the legality of the FBI's
electronic surveillance of a former Northrop engineer who

had been convicted of attempting to sell secrets about the
Stealth bomber program to the Soviet Union.

o In Adamson v. Ricketts, Judge Kennedy dissented from the
majority's holding overturning the death penalty for the man
who confessed to killing Arizona Republic reporter Don
Bolles with a car bomb in 1976. The majority, reversing the
conviction, held that Arizona officials viclated defendant
Adamson's double-jeopardy rights. When Adamson violated the
terms of his plea-bargain agreement, by which he was
convicted of second-degree murder in exchange for agreeing
to testify against his alleged accomplices, Arizona tried
him for first degree murder. In a strongly-worded dissent,
Judge Kennedy called the majority's holding "artificial” and
said that "it gives the defendant a windfall. . .in what
should have been a simple case of the making of a bargain
and the failure to keep it." The Supreme Court reversed the
majority opinion, substantially adopting the reasoning of
Judge Kennedy's dissent.

|

For adaitional information, cail the White Houss Office of Pubiis Aftairs: 458-7170.



WHITE HOUSE TALKING POINTS
*
A

(Noteworthy opinions, continued)

o In United States v. Leon, Judge Kennedy dissented from the
majority's holding, which affirmed the suppression of
evidence in a drug case and refused to recognize a "good-
faith"™ exception to the exclusionary rule where police
officers act in reasonable reliance on a search warrant
which, though issued by an impartial magistrate, is later - -
found to be invalid. In a dissent adopted on appeal by the
Supreme Court, Judge Kennedy strongly objected to the
holding: "One does not have to read many cases involving
illegal drug traffic before it becomes clear exactly what
was going on at the residences described by the officer's
affidavit. . . . Whatever the merits of the exclusionary
rule, its rigidities become compounded unacceptably when
courts presume innocent conduct when the only common-sense
explanation for it is on-going criminal activity."

o In United States v. Harvey, Judge Kennedy would have granted
rehearing of a case where the court had thrown out a man=-
slaughter conviction because the results of a pre-arrest
blood alcohol test had been admitted as evidence. Judge
Kennedy noted that the officers involved had acted in good
faith and that the defendant's blood had to be tested at
once or the alcohol content would have diminished while the
officers waited for a warrant.

o In United States v, Sherwin, Judge Kennedy held that porno-
graphic materials seized by federal officers could be
admitted into evidence at the defendant's trial on charges
relating to transportation of obscene materials.

o In Barker v. Morris, Judge Kennedy held admissible sworn
videotaped testimony of a member of the Hell's Angels
motorcycle gang who had witnessed other gang members commit
two brutal murders. The witness had died prior to trial,
and had agreed to give the testimony only when he learned
that he was dying. Judge Kennedy's holding that use of such
testimony did not violate the Constitution has since been
used as a precedent to permit the use of videotaped
testimony in cases involving child abuse.

° In American Federation of State, County and Municipal
Emplovees v. State of Washington, Judge Kennedy authored a
unanimous panel opinion reversing a district court judge who
had found discrimination by Washington State against its
female employees on the basis of a "comparable worth"
theory. While acknowledging that "the Washington
legislature may have the discretion to enact a comparable
worth plan if it chooses to do so," the court held that the
existing law did not support a court-imposed comparable
worth remedy.
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(Noteworthy opinions, continued)

o In Fisher v. Reiser, Judge Kennedy authored a majority
opinion holding that Nevada's decision to grant cost-of-
living increases to workers' compensation beneficiaries who
continued to reside in Nevada but not to those who live
outside the state did not violate the constitutional rights
of out-of-state beneficiaries. "We are reluctant to impose
upon states fiscal burdens that are not coterminous either
with their taxing power or their general jurisdiction."”

o In Beller v. Middendorf, Judge Kennedy authored a unanimocus
opinion upholding the constitutionality of Navy regulations
providing for the discharge of those who engage in homo-
sexual activities. "In view of the importance of the
military's role, the special need for discipline and order
in the service, the potential for difficulties arising out
of possible close confinement aboard ships or bases for long
periods of time, and the possible benefit to recruiting
efforts, we conclude that at the present time the regulation
represents a reasonable effort to accommodate the needs of
the government with the interests of the individual."

o In CBS v. United States District Court, Judge Kennedy
authored a unanimous panel opinion ordering a district court
to unseal pre~trial documents sought by CBS relating to the
criminal prosecution of John DeLorean's co-defendant. "We
begin with the presumption that the public and the press
have a right of access to criminal proceedings and documents
filed therein."”

o In Koch v. Goldway, Judge Kennedy authored a unanimous
opinion dismissing a lawsuit claiming the former mayor of
Santa Monica slandered her political opponent by suggesting
the opponent was wanted for Nazi war crimes. He concluded
the statement was one of opinion, not fact, and could
therefore not be the basis for a libel suit., "It is perhaps
unfortunate that the legal category of opinion, which
sounds, and often is, a dignified classification for the
pursuit of honest and fair debate, must also be used to
describe statements such as the one at issue here, which, in
reality, is nothing more than a vicious slur. The law of
defamation teaches, however, that in some instances speech
must seek its own refutation without intervention by the
courts. In this case, if the mayor chose to get in the
gutter, the law simply leaves her there."
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REMARKS BY THE PRESIDENT
UPON NOMINATION OF
JUDGE ANTHONY KENNEDY
AS SUPREME COURT JUSTICE

The Briefing Room
11:30 A.M. EST

THE PRESIDENT: It's not just in fulfillzent of my
constitutional duty, but wvith great pride and respect for his many
years of public service, that I am today announcing my intention to
nominate United States Circuit Judge Anthony Kennedy te be an
Associats Justice of the Supreme Court.

Judge Kannedy represents the best tradition of America's
judiciary. His career in the law, which has now spanned the bettar
part of three decades, began following his graduation from Stanford
University and Harvard Law School..

When he joined a prominent San Francisco law firm later,
after the death of his father -=- who was himself a well-respectad
attorney in Sacramento == Tony Kennedy took over his father's law
practice. He devoted hinmself to a wide range of mattars including
tax lav, estate planning and probats, real estats law, international
lawv and litigation.

In 1963 he began a teaching career on the faculty of the
McGeorge School of Law at the University of the Pacific. He has been
teaching continuously since that time as a professcr of
constitutional law.

In 1973 President Ford appointed him to the United States
Court of Appeals, where he has established himself as a fair but
tough judge who respects the law. DOuring his 12 years on the
nation's second highest court, Judge Kennedy has participated in over
1400 decisions and authored over 400 cpinions. He's a hard worker
and, like Justice Powell, whom he will replace, he is known as a
gentlaman.

He's popular with colleagues of all political
persuasions. And I know that he seems to be popular with zany
senators of varying political persuasions as well.

I gquess by nov it's no secrst that Judge Kennedy has been
on the very shortest of ay short lists for socme time now. I've
intarvieved him personally and, at ay direction, the FBI, the
Department of Justice and the Counsel to the President have concluded
very extensive preliminary interviews with hia.

Judge Kennedy's record and qualifications have been
thoroughly examined. And before I submit his formal nomination to
the Senats, a full date == update of his FBI background investigation
will have been completed.

Judge Kennedy is what in -- many in recent weeks have
referred to as a true conservative -- one who believes that our
constitutional system is one of enumerated povers -- that it is wve,
the pecple who have granted csrtain rights to the government -- not
the other way arcund. And that unless the Constitution grants a
pover to the. federal government, or restricts a state's exercise of
that powver, it remains with the states or the pecpla.

Those three words, "We, the pecple,” are an. all-important
reminder of the only legitimate sourca of the government's authority
over its citizens. The preamble of the Constitution, which begins



vith these three powerful words, serves alse as a reainder that one
of the basic purposes underlying our naticnal chartsr vas to esnsure
domestic tranquility. And that's why the Constitution established a
systam of criminal justice that not only protscts the individual
defendants, but that will protsct all Americans from crime as well.

Judge Kennedy has participated in hundreds of criminal
lav decisions during his tenure on the Ninth Circuit Court of
Appeals. In that time he's earned a reputation as a couragecus,
tough, but fair jurist. He's knoewn to his colleagues and to the
lawyers who practiced beforse him as diligent, perceptive, and polite.
The hallmark of Judge Kennedy's career has been devotion -~ devotion
to his family, devotion to his community and his civiec
responsibility, and devetion to the law.

He's played a major role in keeping cur cities and
neighborhoods safe from crime. He's that special kind of American
wvho's always been thers when we needed leadership. I'm certain he
will be a leader on the Supreme Court.

The experience of the last several months has made all of
us a bit wiser. I believe the moocd and the time is now right for all
Anericans in this bicentennial year of the Constitution teo join
together in a bipartisan effort to fulfill cur constitutional
obligation of restoring the Unitsd States Supreme Court ts full
strength. By selacting Anthony M. Kennedy, a superbly qualified
judge whose fitness for the high court has been remarked upon by
leaders of the Senats in both parties, I have scught to ensure the
success of that effort.

I look forward, and I know Judge Kennedy is loocking
forwvard, to prompt hearings conducted in the spirit of cooperation
and bipartisanship. 1I'll do everything in my powver as President to
assist in that process. )

And nov I believe that Judge Kennedy has a few words to
say. :

JUDGE KENNEDY: Thank you, Mr. President. By announcing
your intention to nominate me to the Suprsae Court of the United
Statas, you confer a singular honor, the highest honor to which any
person devoted to the law might aspire. I am most grateful to you.
My family, Mary and the children, also express their deep
appreciation for your reposing this trust upon us.

When the Senats of the United Statas receives the
nemination, I shall endeavor to the best of ay ability to answer all
of its questions and to othervise assist it in the discharge of its
constitutional obligation to detsrmine whether to give its advice and
full consent to the appointaent.

I share with you, Mr. President, and with each member of
the Senats an abiding rsspect for the Supreme Court, for the
confirmation procass, and for the Constitution of the United Statas,
which wve are all sworn to preserve and to protact.

Thank you, Mr. President.
Q Mr. Prasident =~
Q Mr. Prasident --

THE PRESIDENT: No == it's limited, and I think you know
that, to two questions == Helen first and then Terry.

Q Mr. President, throughout this whole process,
Senator Hatch says thers have been a lot of gutless wonders in the
White House. Do you knew who they are, who he is referring to, why
he would say such a thing since he is such a devotad conservative?

THE PRESIDENT: Helen, when these ceremonies here this
morning are over, I'm going to try to find ocut where he gets his
information because, you know something, I haven't been able to find



.J.
a gutless wonder in the vhole place.
Q Do you knov why he was so upset?

THE PRESIDENT: I don't know. I don't knew, unless he's
been resading the paper too much.

Q Mr. President, you said that Judge Kennedy is
popular with people of all political persuasions. What happened to
your plan to give the Senats the nominee that they would cbject to
just as much as Judge Bork?

THE PRESIDENT: Maybe it's time that I did answver on
that, where that wvas said and why == and it was humorously said. I
was at a straight party organization affair, a dinner. And when I
finished ny remarks, which wvere partisan, a wvoman, down in frone,
nember there, just called out above all the noise of the room, "what
about Judge Bork?" And she got great applause for saying that. And
then, the questions came, was I going to give in and try to please
certain elements in the Senate? And I made that == intanded 2o be
facetiocus answer to her. And so, as I say, it was == sometinzes you
make a facetiocus remark and somebody takes it seriocusly and you wish
you'd never said it, and that's ocne for ne.

Q Mr. President --

THE PRESIDENT: I said only two questions now. And I
want to == I want Judge Kennedy's family to come up hers.

Q Can't you take some more questions, sir?

THE PRESIDENT: What?

Q Can't you take some more questions?

Q Can't you take one or two more, Mr. President?
Q Just one or twe?

THE PRESIDENT: No, because there would be no such thing
as just one or two.

Q Judge Xennedy, can we ask you, are you concarned
about this intense scrutiny that seems to go to a Supreme Court.
nocainee now?

JUDGE KENNEDY: I'm looking forward to the scrutiny that
the Senats should give any nominee in its discharge of its
constitutional duty.

Q And you're not concerned about how you stand up,
siz?

Q Judge Kennedy, are you worried or upset that you
are, in effect, the third choice for this seat?

JUDGE KENNEDY: I'm delighted with this nomination.
(Laughter.)

Q Mr. President, why didn't you nominates Judge Kennedy
the first tinme?

. MR. PITZWATER: Thank you very nuch.
Well, Marlin --

Would you like to answer that, sir?
-= to pre-selectsd reporters.

That's a good question, Marlin.

0 0 0 0 ©O

Can't the President answer for himself?

MORE
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Q Do you like where the dollar is --

THE PRESIDENT: I -=- all three. We came down to a final
three and that all three vere 8o close and so well-qualified, you
could have almost thrown a dart going by that decision.

Q Mr. President, do you believe that the Senate
Demccrats may try to stall this nomination in order to prevent you
from being able to £ill that seat?

THE PRESIDENT: I'm counting on Pete Wilson here to see
that docesn't happen.

Q Mr. President =<

Q Did you cave into the liberals, Mr. President? Some
conservatives are saying you caved ints the liberals, appointing
someone vho can be confirmed, but not appeinting someone who is going
to turn the Court around.

THE PRESIDENT: When the day comes that I cave in to the
liberals, I will be long-gone from hers. (Laughter.)

Q Judge Kennedy, did they ask you if you'd ever smoked
marijuana? Judge Kennedy? -

Q Did you ever smoke marijuana?
Q Did they ask you?

JUDGE KENNEDY: They asked me that question and the
ansver vas, no, firmly, ne.

Q Mr. President, do you think conservatives, sir, will
back this nomainee? You know, Senator Helms, at one point, is allaged
to have said, "No way, Jose,” to Judge Kennedy.

THE PRESIDENT: We'll find out about that in the coming
days ahead.

Q How can you be confident of the background check by
Attorney General Edwin Meese's Justics Departaent when he blav the
last one? (Laughter.) ! o @

THE PRESIDENT: He didn't blow the last one. We were
talking the last time about a zan who had been confirmed and who had
been investigated four times for positions in government.

Q Are you going to fire the FBI ==

Q Who did blow it?

Q Do you blame Ginsburg for not telling =--

Q Mr. President, who do you blame?

THE PRESIDENT: I can't, Andrea.

Q Mr. Meese or Mr. Bakar?

Q Do you think the Russians are stalling on an INP
agreement, sir? There's a story that -- (laughter) =-- there's a
story that ==

THE PRESIDENT: Bye. (Laughtesr.)

THE PRESS: Thank you.

' END 11:40 A.M. EST



Talking Points On Judge Kennedy Nomination

Judge Kennedy is an outstanding nominee to the Supreme
Court. His twelve years of service on the U.S. Court of
Appeals for the Ninth Circuit, together with his experience
in private practice, will make him a superb Justice.

- He received his undergraduate degree at Stanford
University in 1958 and attended the London School of
Economic during his senior year. He received his law
degree from Harvard University.

= From 1961 to 1963, Judge Kennedy was an associate at
the firm of Thelin, Marrin, John & Bridge in San
Francisco, California. From 1963 to 1975, he practiced
in Sacramento, first as a sole practitioner and then as
a partner with the firm of Evans, Jackson & Kennedy.

In 1975, President Ford appointed Judge Kennedy to sit on
the United States Court of Appeals for the Ninth Circuit,
where he now ranks among the most senior active judges on
the bench.

- Judge Kennedy has participated in over fourteen hundred
decisions and authored over four hundred opinions.

- Popular with colleagues of all political persuasions,
Judge Kennedy has built a reputation for being fair,
openminded and scholarly.

Judge Kennedy is a strong judicial conservative and a
practitioner of judicial restraint. He has a proven
commitment to law enforcement, the most important single
category of cases heard by the Supreme Court.

Noteworthy Opinions Authored by Judge Anthony Kennedy

In Chadha v. Immigration and Naturalization Service, Judge
Kennedy authored the unanimous opinion holding the legisla-
tive veto to be unconstitutional, concluding that it was a
"prohibited legislative intrusion upon the Executive and
Judicial branches." This decision was later affirmed by the
United States Supreme Court.

In American Federation of State, County and Municipal
Employees v. State of Washington, Judge Kennedy authored a
unanimous panel opinion reversing a district court judge who
had found discrimination by Washington State against its
female employees on the basis of a "comparable worth"




theory. "While the Washington legislature may have the
discretion to enact a comparable worth plan if it chooses to
do so, [the law] does not obligate it to eliminate an
economic inequality that it did not create."

In Fisher v. Reiser, Judge Kennedy authored a majority
opinion holding that Nevada's decision to grant cost-of-
living increases to workers' compensation beneficiaries who
continued to reside in Nevada but not to those who live
outside the state did not violate the constitutional rights
of out-of-state beneficiaries. "We are reluctant to impose
upon states fiscal burdens that are not coterminous either
with their taxing power or their general jurisdiction."

In Beller v. Middendorf, Judge Kennedy authored a unanimous
opinion upholding the constitutionality of naval regulations
providing for the discharge of those who engage in homo-
sexual activities. "In view of the importance of the
military's role, the special need for discipline and order
in the service, the potential for difficulties arising out
of possible close confinement aboard ships or bases for long
periods of time, and the possible benefit to recruiting
efforts, we conclude that at the present time the regulation
represents a reasonable effort to accommodate the needs of
the government with the interests of the individual."

In Neuschafer v. Whitley, Judge Kennedy authored an opinion
upholding the application of the death penalty to a Nevada
inmate who had been convicted of murdering a fellow inmate
by strangulation. He concluded that there was "no valid
constitutional or federal objection to the imposition of the
capital sentence" on the defendant.

In James v. Ball, Judge Kennedy authored a majority opinion
holding unconstitutional Arizona statutes providing that
voting in elections for directors of agricultural and
improvement and power districts was limited to landowners.
Applying the one-man one-vote precedent established by the
Supreme Court in Reynolds v. Sims, Judge Kennedy concluded
that if "the operations of a state entity affect a diverse
group of citizens, the franchise cannot be restricted to
exclude those who have an interest in the election." This
decision was reversed by the Supreme Court upon review.

In CBS v. United States District Court, Judge Kennedy
authored a unanimous panel opinion ordering a district court
to unseal pre-trial documents sought by CBS relating to the
criminal prosecution of John DelLorean's co-defendant. "We
begin with the presumption that the public and the press
have a right of access to criminal proceedings and documents
filed therein."

In Koch v. Goldway, Judge Kennedy authored a unanimous
opinion dismissing a lawsuit that claimed that the former




mayor of Santa Monica had slandered her political opponent
by suggesting that the opponent was wanted for Nazi war
crimes. He concluded that the statement was one of opinion,
not fact, and could therefore not be the basis for a libel
suit. "It is perhaps unfortunate that the legal category of
opinion, which sounds, and often is, a dignified
classification for the pursuit of honest and fair debate,
must also be used to describe statements such as the one at
issue here, which, in reality, is nothing more than a
vicious slur. The law of defamation teaches, however, that
in some instances speech must seek its own refutation
without intervention by the courts. 1In this case, if the
mayor chose to get in the gutter, the law simply leaves her
there."

o In United States v. Mostella, Judge Kennedy authored a
unanimous opinion rejecting a challenge to a conviction for
bank robbery. The defendant argued that the trial judge had
become unduly involved in questioning witnesses. Judge
Kennedy held that a judge's "extensive nonpartisan
questioning, without more, does not require reversal."

o} In United States v. Cavanagh, Judge Kennedy authored a
unanimous opinion upholding the legality of the FBI's
electronic surveillance of a former Northrop engineer who
was convicted of attempting to sell secrets about the
stealth bomber program to the Soviet Union.

CRIMINAL LAW

° Criminal cases make up the largest single category of cases
heard by the Supreme Court.

° These cases also have the largest, most immediate impact on
ordinary citizens.

- Supreme Court decisions will determine whether convicted
murderers may receive the death penalty.

- Supreme Court decisions will determine whether the rights
of victims will be considered, as well as the rights of
criminals.

- Supreme Court decisions will determine the success or
failure of the Nation's war on drugs.

- Supreme Court decisions will determine whether criminal
trials will help-or hinder-the search for truth in the
courtroom.

° The Supreme Court's criminal law cases are particularly vital
to the poor, women, the aged, and minority groups, who are
disproportionately victimized by crime, and who have the



greatest interest in fair and effective law enforcement.
When our criminal justice system fails--when hardened
criminals are set free to prey on the public again--these
disadvantaged Americans are the first to suffer.

Criminal Justice in the Balance

° During Judge Bork's nomination criminal justice issues were
ignored. It was claimed that these issues were
uncontroversial--that there was broad agreement, legally and
politically, concerning this area of law. These claims are
false.

° This nomination will determine whether we continue the 15-year
trend away from Warren Court activism on behalf of criminals
and toward a balanced approach rooted in the text of the
Constitution.

- Last term the constitutionality of the death penalty was
sustained by a single vote--that of Lewis Powell, whose seat
Judge Kennedy has been nominated to fill.

- Last term, the Court struck down by one vote a state
statute allowing juries in murder cases to hear statements
about the impact of the crime on the victim, his family, and
the community.

- Within the next year it is virtually certain that
challenges to key components of the legislative and
executive branch initiatives in the war on drugs will come
before the Supreme Court. It is imperative that those
challenges be heard by Justices committed to the plain
mandate of the Constitution--"to establish Justice, and to
ensure domestic Tranquillity."

The President's Nominee

° During his long and distinguished career on the bench Judge
Kennedy has reteatedly shown that he will respect the rights of
victims of crime, as well as the rights of criminals.

- In Neuschafer v. Whitley, Judge Kennedy upheld the death
sentence of a Nevada prison inmate convicted of strangling

another inmate. He wrote that there was "no valid
constitutional or federal objection to the imposition of the
capital sentence" on the defendant.

- In United States v. Mostella, Judge Kennedy rejected a
challenge to a bank robbery conviction based on the trial
judge's alleged undue involvement in questioning witnesses.
Judge Kennedy wrote that the Judge's "extensive nonpartisan
questioning, without more, does not require reversal."




- In United States v. Cavanagh, Judge Kennedy upheld the
legality of the FBI's electronic surveillance of a former
Northrop engineer who had been convicted of attempting to
sell secrets about the Stealth bomber program to the Soviet
Union.

° At the same time, Judge Kennedy has not hesitated to set aside
convictions to protect the constitutional rights of criminals.

° Judge Kennedy has shown that he will continue Justice
Powell's insistence on protecting the rights of both victims
and criminals.



Talking Points on Judge Kennedy's Comparable Worth Decision:
AFSCME v. State of Washington

The holding of AFSCME v. State of Washington is very narrow.
It does not reject the concept of equal pay for equal work.
Rather, Judge Kennedy merely holds "[w]lhile the Washington
legislature may have the discretion to enact a comparable
worth plan if it chooses to do so, Title VII [of the Civil
Rights Act] does not obligate it to eliminate an economic
inequality that it did not create."

In writing his opinion, Judge Kennedy was simply following
existing Ninth Circuit precedent. In the 1984 case,
Spaulding v. University of Washington, a Ninth Circuit panel
rejected a suit by members of a nursing facility alleging a
sex-based violation of Title VII based upon a theory of
comparable worth.

Nothing in Judge Kennedy's opinion suggests that Title VII
does not protect against intentional sex-based wage dis-
crimination, which should be the maior concern of women
seeking fair and equal treatment.

Court imposed comparable worth plans are particularly
troubling given the difficulty of determining in the ab-
stract whether, for example, plumbers are worth the same
salarv as nurses, or truck drivers worth the same amount as
secretaries. Judges are ill equipped to make these
decisions.

Many believe comparable worth plans will adversely affect
women. Unskilled women now earning wages at the bottom of
the wage scale may be priced out of jobs. Moreover, artifi-
cially raising the wages for jobs that traditionally have
belonged to women mav discourage them from seeking jobs in
fields traditionally occupied by men -- jobs that may prove
more challengina or rewarding.



