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THE NEW YORK TIMES 
Thursday; September 18, 1986 
op ed page 

ESSAY I William Safire 
A31 

Moon of My Delight 
WASHINGTON 

A pop is occasionally taken in 
. ·this space at parasitic nepo-

tism. That is a virulent strain 
of favoritism in which spouses; sib
lings or offspring of the powerful or 
celebrated reap undeserved profits 
from their exploitation of closeness to 
famous names ,who wish only they 
would shut up. 1 · , 

Billy Carter was the classic case. 
The flirtation of "First Brother" with 
oil interests linked to Libya's Colonel 
Qaddafi, even more than his Willing 
commercialization of the family 
name, was a s_ource of profound em
,barrassment to his brother, the Presi
dent. 

Not that such fraternal difficulty 
was unique to the Carters : Sam Hous
ton Johnson cau_sed eyes to roll in the 
Great Society, and the partisan blasts 
at Donald Nixon's "Hughes loan" re
sulted in the assignment of a crack 
lawyer, Jack Wells, to keep the deal
prone older brother totally inaccessi
ble in the 1960 campaign. 

Nor is the Sign of the Nepot - an 
extended palm on a blotted escutch
eon - native to America. -In South 
·Korea ·today, an investigation 
churned up by the doings of a U.S. 
cigarette company and its famous 
lobbyist threatens to focus on the 
brother of President Chun Doo Hwan. 

America in the 80's, however, has 
become resigned to the advantage 
relatives take of people in power. In
deed, celebrity-hungry media often 
put the heat -on family members to 
spill all for megabucks (formerly 
"big dough"), and real estate tycoons 
seek to hire the innocent children of 
public officials, fresh from their first 
jobs out of law school, retaining them 
at big fees to gain influence. 

Under this onslaught of predatory 
relations, whipsawed by ethicists 
within the sensation-seeking media, 
what's a politician to do? 

New York Governor Mario Cuomo, 
for one, has decided to keep his cool. 
Needled here for getting his do_mestic 
policy from blood relatives only, he 
replies: "Please. be assured-· that 
while my blood relatives are helpful 
to me - especially Momma who 

· ~elped run '.a successful grocery store 
for years without ever being accused 
of a conflict of interest - I get help 
from many other sources." 

Fair enough; but what of all those 
in political life less confident of their 
value systems, anq. slightly less trust- · 
ful of Momma? Where are the rules? 

You have come to the right place. I 
have closets loaded with ethical rules. 

1. It is right, praiseworthy and in 
the highest tradition of American · 
politics to exploit. your famous fami
ly's name in gaining political office. 
John Quincy Adams, Benjamin Har-

Rules for 
relatives of 
the powerful 

rison, the Roosevelts· - all were 
members of dynasties, and every
body should stop feeling guilty. A . 
hearty welcome to the next genera
tion of Kenr~edys to Congress. 

2. It is wrong, blameworthy and de
serving of the shudders of repug
nancy for anybody to cash in by ap
pearing in a . TV do-you-know-me? 
commercial purely on the basis of 
relationship to a political figure. Sell
ing somebody else's name is not up to 
the level of picking pockets, which at 
least requires manual dexterity. · 

3. Writing a book about _your fa
mous relative .is right or wrong de
pending on how much work you put 
into it. A ghosted book_ - more "as ; 
sold to" t)lan ~·as told to" - is a taw- " 
dry thing, but a roman a clef really . 
written by a Presidential daughter, 
even if sold on the association with 
celebrity, is within the ethical pale. 

· In this regard, a relative can some
times enhance the family name as 
well as contribute to the public ·good . . 
"Eisenhower: at War_,'_' by his grand
son, David Eisenhower, this week re- . 
ceived a rave front-page review for 
its "illuminating perspective" from 
the historian Arthur Schlesinger Jr. 
Later this fall, Julie Nixon Eisenhow~ 
er's "Pat Nixon: The . Untold Story,". 
a poignant and passionate triumph ,of 
personal history (and if that's a 
blurb, make the most of it) will go 
right to the top of the best-seller list. 

4. A pristine place of honor in ethi
cal heaven is set aside for siblings 
who help Presidents get their start 
and then don't lean on them. 

The best example of this is Neil 
(Moon) Reagan, 77, who lives in Ran
cho Santa Fe in _ California, plugs no 
products, represents no foreign gov
ernments and throws no weight 
around. As an ad man two decades 
ago, he persuaded a client to hire his 
unemployed kid brother to be host of 
"Death Valley Days," and has never 
demanded an embassy in return. 

Moon Reagan ir).akes the papers 
only when his medical history reas
sures us about his cyrother. Moon, too, 

·had intestinal polyps re_moved, and it 
did not stop him, and his head of 
thick, real, uridyed hair stands on end 
as testimony to the hirsute credibility 
of the President of the United States. 

I doff my cap (gift of a publicity
craving pol) to this ethical hero. · . D 

PRESERVATloN COPV 

, I 

.l 
I 

·l 



Office of Legal Counsel 

Jan . 2 6 , 19 81 

TO: John Bolton 
Office of the Counsel to 

the President 

FROM : He rrnan Marcus e lJAt,,. 
Attorney-Advisor 
Office of Legal Counsel 

RE: Nepotism 

Pursuant to your request, I am 

sending you copies of the following 

memoranda: Oct. 15, 1968; Jan. 25, 

1971; April 11, 1972; April 21, 1972; 

July 17, 1972; Aug. 28, 1972; Nov. 14, 

1972; March 15, 1974; Feb. 18, 1977; 

March 15, 1977; Aug. 25, 1977. 
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The Files 

Martin F. Richman 
Deputy Assistant Attorney General 
Office of Legal Counsel 

Restriction on employment of relatives; 
effect on Presidential appointment 

cc: Dep. Atty. Gen. 
Mr. Lindenbaum 
Mr. Richman 
Mr. Susman 
Mrs. Copeland~ 

Ot(f t i8 

Under 5 U. S.C. 3110, added by section 221 of the Postal 
Revenue and Federal Salary Act of 1967, P.L. 90-206, 81 Stat. 
640, no federal official {expressly including the President) 
may appoint or employ any of a broadly defined class of 
relatives in a "civilian position .. in the agency in which 
the appointing official is serving "or over which he exercises 
jurisdiction or control." A question has been raised as to 
whether this new statute would bar the President from appoint
ing an individual defined therein as a relative to an unpaid 
position as a member of the governing Board of ona of the 
constituent units of the Smithsonian Institution. 

The prevision waa a mi.nor part of the extensive postal 
rate and salary revisions enacted in P.L. 90-206, hence there 
is very little explanatory legislative history. It was intro
duced as a floor amendment by Representative Smith of Iowa 
and adopted after a brief explanation. See 113 Cong. Rec. 
H13264 (daily ed., October 11, 1967). At that time the 
provision did not expressly refer to the President. 

When the bill went to the Senate, the coJllllittee reported 
out this provision in new language conforming it to the termi
nology of codified Title 5 of the U.S. Code. See S. Rept. 801, 
90th Cong., 1st Sess., p. 28. The redrafted provision added 
a parenthetical inclusion of the President and Members of 
Congress in the definition of officials covered by the pro
hibition. The Senate version was adopted by the conference 
committee, but the conference report has no further explanation 
helpful on the point at issue. See H. Rept. 1013, 90th Cong •• 
1st Sess. Upon final passage in the Senate, Senator Randolph 



--

'· •' 

commented that he bed caused the refereuce to the President 
to be added to show the bill e.pplics equally throughout. the 
Government. Se.a 113 Cong. Rec. 818421 (daily ed •• December 12. 
1967). ~er, neither his at.atemcmt or the original ex• 
planation by Hr. Smith. nor either committee report. describes 
the bill except in terms of clerical and other conventional 
employment in the Government. 

There ia no suggestion that it was intended to deal 
with the rather special situation of appointment to titled 
poaitlona by the President. with or without Sen.ate confir
mation, acting under his constitutional authority to appoint 
0 officars of the United Statea.u Art . I I, Sec. 2. In vicrw 
of the brailiarity of tho CO'Agl"aaa with the actiona of Presi• 
dent hnnedy in appointing relatives to high poaitiooa. and 
since an attempt by the Congress to limit the Preaident'e 
discretion in exercising hia appointive power would raise 
constitutional queationa, it aeeu unlikely that this provision 
would have beeD intended to reach appointment• of thia level 
witbcut eomo coauent to t:bat effect having been made in the 
course of its enactment. 1/ -. . 

The foregoing iinslysis ia reinforced with respect to , 
tho type of position about which inquiry was •de. The 
members of a goveniing Board of this type serve inter.dttau.tly, 
end either without ccmpenaation or with a ncminal per diem .. 
Thus, they are not 011 the Federal "payroll t• in any realistic 
sense. 

Hore fundament•lly, aocb • governiug Board baa by 
statute the powers end obligations of a truatee(with 
statutory powerr, ~o receive and administer property 
contributed fn:a 1>ri vate aources as well aa appropriated 

. . ~ 

funda) • and in other respects it appear• to be largely icdepondft.t '. 

l/ It may be aoted iu t.hla connection that the nn aection 3110 
vas enacted to be added at the end of chapter 31 of codified 
Title 5, which containa provisions dealina vi.ch taiscellaneoua 
typea of employees, DClle of whom are prutdcmtial. eppoiut 
o~ vould be 'corusidered "officers of the United States." 



of Executive control. Thus, it may not be an agency over 
which the Pre•ident "exercises jurisdiction or control" in 
terms of the new provision, even though he initially appoints 
the members. Moreover, if the "agency" referred to in the 
provision were deemed to be the Smithsonian Institution as 
a whole , the case against the existence of "jurisdiction or 
control" is even stronger. The Board of Regents of the 
Smithsonian is composed of the Vice Preaident, the Qdef 
Justice, six members of Congress, and six other person& 
appointed by joint resolution of the Congress. 20 U.S.C. 
42-43. y 

Accordingly, I concluded that an appointment of this 
type is not barred by the new statute . I discuaaed the 
matter with Carl Ruediger of the Office of the General 
Counsel of the Civil Service Commission (except for the 
Smithsonian aspect, of which I was not then infot'Dl8d), ho 
had little further light to shed on the meaning or hi•tory 
of the statute. He informed me that the Coamieaion'a regu• 
lations issued under it, insofar as the coverage of poaitiona 
ia concerned, merely paraphrase the law. See 33 F.R. No. 172 
(Sept. 4, 1968), Part II, which includes a naw Bart 310 for 
5 CFR. He suggested that the phrase "civilian position" 
might be contrasted with the phrase "office or employment" 
used in some other places . in codified Title 5 where the 
intent is to cover officers as well as employ ea, but since 
the terminology of Title 5 is not fully consistent in this 
respect, I did not attempt to collect examples in support 
of this point. 

2/ Indeed, it is not even clear to me that the Smithsonian 
Institution ia in the Executive Branch. If not, it moy not 
be an "agency" within the definition of subsection (a)(l) 
of this proviaion. Cf. S U.S.C. lOS and 104. Hdwever, I 
did not follow up on this question. 

.. 



JA~ 2 S ~971 cc: Files Copeland v 
LU:BM:rsn Ulaan 

Marcu•• !/ 
I 

MDfOIARDllM FOR tu 11CllOlilLI JOBI W. D1A1t III .... . n Jfa)'t. ~ 
Coumel to the Prnlclnt f• p- .... ~ 

r } Jr"''( \ {t:!/ l ')~ ti 
(p'J~ \ JI "\/ I 

Thl1 will confira the oral addc• whic:h I a••• you \\ '. 
on January 22 to the effaet that .. an aot -... of ay 
l•&&l ol>9tacl• to the appoi.Dmeat ef a nlati•• of ti.a 
Pruid•t to a poaitioD ill a propo•ecl erplli.aatloa to M 
funded jointly by the Ford foundation ad tha .. tloaal 
Sclace Foundation. Aa we uacler•t&od it, the organiaa-
tioD will •Wd1 enviromaental problw and will have no 
c:cnmectioa with the J'•deral govaramnt other tbua u 
recipient of &Oftrwotal fuDu throu&b the llatlonal 
Science fouac!&tion. 

The only posaibly pertinent proviaton of which I -
avare la 5 u.s.c. (Supp. V) 3110, purwant to whlch an 
official •7 not appoint or actvocata th• appc>lntMat of a 
relative ill an agenez in which he la •HVha or "9r which 
ha aercl••• jurladictioa or control. 1be ~po•ed · 
orsanhat1on, how.var, would appear oot to be within any 
of the thr .. branches of th• Federal aoverzaent or the 
Diatrict of Columbia, and, hence, not a "agency0 aa de· 
fined la S u.s.c. 3110. 

For your information I • attaehlna a copy of a 
~rarulum previoualy prepared in thi.9 Off ice which di•• 
cu•••• th• legialative hi•tory of S U.S.C. 3110. 

1Aon Ulua 
Deputy .U1iataat Attorae7 Ceneral 

Of fie• of Le1al Counael 
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MCL :NS:vd cc: Files / 
Mrs. Gauf ~ 
Mr. Siegel 

APR 1 1 \972 \ · 

Ji 1\ 1 
~ 

Darlington Wood 
Aatociate Deputy Attorney General 

Mary c. Lawton 
Daputy A1aistant Attorney General 
Office of Legal Counael 

Requ at for Legal Interpretation of Employment 
ot Relatives Prori.aion 

Thia u in reaponse to your memorandum of March JO. 
1972. as to whether 5 u.s .;C. 3110 preclude• the haiatant 
Attorney General of the Civil light• Dirlaion from rec -
mending promotion of his wife. Ki•• B. Monica Galugher, 
to the position of a Supervisory Attorney GS lS. You alao 
raue the question whether her prior promotion• may be in 
violation of S u.s.c. 3110 and the Federal Peraonnel Manual, 
Chapter 310. 

A deciaion of the Comptroller General-, B 163686. of 
May 13, 1968, conatruing S u.s.c. 3110, bara Mia• Galugher'• 
promotion to Grade GS-15 upon recommencbltion of her huaband. 
The Civil Ser•ice Cnm:Di1aion baa followed this deciat.on. 
For reaaona to be d.Ucuaaed, aince the Comptroller General'• 
interpretation i• a permia1ible on•, end the matter i• prl• 
marily within the jurtadictioo of the Civil Service CcxrL:nis
aion,· w fffl that the Department of Juatice •hould abide by 
it until it ia rev raed or overruled. We conclude, on tbs 
baau of available information, that Mi.a• Gallagher'• prior 
prcmotiona are not in violation of S u.s.c. 3110. 

Mi•• Gallagher was appointed to a poasition in the Dapart
mant of Juatice under the Honor Law Craduat• Program on 
September l, 1966, •• a Legal ~aiatant GS-9. Aa a raault 
of various promotion. she DOW holda the rating of Supervisory 
Trial Attorney CS-14 . Sub1equcmt to her appointment in 1966, 

* 47 Canp. Gen. 636, 638. 



'· 
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Mia• Gallagher married Mr. Boman. Ve undaratand that her 
prior prcaotiaa.a, including her promotion to GS-14, effective 
Mllrch 21, 1971, occurred while •he •• 1erri.ng in aectioaa 
over which Hr. Norman (who •• not then A••i1tant Attorney 
General) exerciaed no juriadiction or control; and that 
recoaaendationa for her prior promotions came froaa peraon1 
other than Kr. Norman. Altbougb the request for Kia• Galla· 
gher'• prc.otion to Gracia GS•l.5 ia •ianed b7 Hr. Willinl 
O'Connor, Deputy A11i1tant Attorney General, Clvil lU.&ht• 
Dilfiaion, for Mr. Norman, we treat thU matter •• if 
Mr. Nor.au hiuelf ha1 made the recomDelldatlon for Miu C.11.a
ghar'• promotion. 

S u.s.c. 3110 waa intended to prohibit nepotU. in the 
Federal aervice. It provide• la aubaectlou (b) and (c), 
•• foll.on: 

"(b) A public official may DOt appoint. employ, 
prc.ote, advance, or adwocate for eppointmeot, 
employment, promotion, or ad•ancement, in or to a 
civilian position in t~ agency in vb.ieh be la 
••rving or over which he e:arciM• juriadictloll or 
coatrol any individual wbo la a relatift of the 
public offici.el. An indi•idual ma1 not be appointed, ~ 
employed, promoted. or adftnced in or to a ciri.11.an 
poeition in an agency if auch appointment haa been 
advocated by • public official, ••rvina in or ex.r• 
cuing juri•cliction or coatrol over tba agency• who 
i• a relative of the lDdlviduAl. 

(c) An individual appointed, employed. pro.)tecl, 
or adRDoed in riolatloa of thia aectloa t.. DOC ea• 
titled t• ,.y, and moDeJ' •1 oot be peid from the 
Tna9Ur7 a pay to a iDdlri.dual eo appointed, pro
meted. n dnaeecl." 

A "publlo offtdal" la a.f~ to i•W• • _,io,.. la 
Vb8ll la ... _. ti. aatMdtJ' "to -.,otM, ... i..,. pnilete• 
or ... 11 Wi.U..le. • te no1 , .. bdl.W-18 fO't • ·• • 
...... ~ • • .... ·- llti• wltll ..,i., •t lD - .... , ... 

-rz -
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5 u.s.c. 3110(•) (2). 'ta lativ " i• defined to Dldn, mong 
other things, a "wife". 5 u.s.c. 3110(a)(3). The effective 
date of the Act ia December 16, 1967. 

The Act also contains a savings clause, to refl ct the 
congressional intention that the prohibition in 5 u.s.c. 
3110(b) shall operate pro pectively only. Section 22l(c) 
of Public Law 90-236 (in which 5 u.s.c. 3110 ia embodied), 
provides that the amendm. nts made by "this section [now 
5 u.s .c. 3110} do not apply to an appointment ••• or pro
motion made or advocated by !. public official of any 
individual who 1a a relative of the public official if, 
prior to the effective date of thia section, the individual 
was appointed by the public official, or rocei~ d an appoint
ment by ~ publi'CO'fficial, and 1• 1erving under the Gppoint• 
ment on aucb effective date." (Underscoring added.) S e 
note following 5 u.s.c. 3110. 

The aavings clause ia open to two poaaible interpre• 
tationa. One ia baaed on the uae of the different article• 
prior t o the t1ord "public official", underscored above . Under 
that interpretation, the aavinga clause would not apply to all 
relatives employed when the law became effective on December 16, 
1967 . It would apply only in a aituation in which a public 
official, after December 15, 1967, undertook to promote a · 
relative whom !!!. himself bad appointed prior to December 16, 
1967, or whoae appoincunt he bad recoa:mended prior to that 
date. This 11 the conatruction which waa given to the aaving• 
clauae by the Civil Service Coaaiaaion (Federal Pera01mel 
Manual 310-9, added July 1969). It ta in accord with the 
conclusion reached without elaboration in a Comptroller 
General's opinion (B 163686, May 13, 1968)~ 

~supra. 

The other poaaible interpretation of 5 u.s.c. 3110(b) 
is that tb.a terms "!. public official" and "!!!!. public official" 
ere u1ed intarchang ably in the savinga clauae and therefore 

no aignlficanee should b ttached to the different article•i 
d that both terms merely relate back to t definition of 

"public official" in S u •• c. 3110(~)(2) and to the ua of 

... 3 -



the term "!. public official" in the prohibition clause of 
5 u.s.c. 3110(b). Upon that baai£, an employee employed by 
a non-relative public official prior to the effective date 
of the Act, would not thereafter be frozen in her job and 
deprived of promotion, however merited, merely because abe 
r~ppened to be married or otherwise related to the public 
official in a position to promote her at a later date. 

Under the Comptroller General's interpretation of the 
savings cla~e, if Mr. Norman hsd appointed Misa Gallagher 
in 1966, he could now promote her, but since ahe was appointed 
by aomeono other than Mr. Norman, her pranotion now ia for
bidden. It is not at all clear that Congress intended 1uch 
a rosult. The Report of the Senate Poat Office and Civil 
Service Committee (S. Rcpt. 801, 90th Cong., let Sais. 1967, 
p. 28) atate1 that "a aaving provision is included which will 
permit the continued employment of a relative appointed by a 
public official prior to the affective date of the provision, 
and to make clear that the subsequent promotion or advancement 
of such an individual would not lM! prohibited ao long •• he 
continued to serve." (Underscoring added.) 

It may be noted that the Senate Committee'• Report lays 
no atrca• whatever on the article "a" or "the". It apeaka 
of the situation broadly as to allow an employee who was 
appointed prior to the effective date of the Act to qualify 
for the subsequent promotion so long as he was still serving 
under the original appointment. Nor is there any condition 
laid down in the Senate Coamittee'a report that the official 
responsible for the promotion must also be the aame official 
who made the original appointment. On the other hand, the 
Committee's Report in this regard is not by any meaM con
clusive nor doea it expreaaly preclude the opinion of the 
Comptroller General or the interpretation of the Act by the 
Civil Service Coumiaaion. 

If this were a case of first impression in which the 
Department of Justice had primary jurisdiction, it might 
warrant a more liberal interpretation of the savings clsuse 
than baa been given it. However, the matter ia one eaecn
tially for the jurisillition of the Civil Service Coaniaaion 
which follcwe tho Comptroller General's opinion on this 
qwa1tion. 

- 4 -



While we may have differed from the Comptroller General's 
opinion if aeked to interpret the statute in the firat instanc • 
the Department is not et liberty to diaregard it, particularly 
where, as we are advised, the office of the Civil Service 
Commisaion in charge of administering the proviaion ia of the 
view that it ia correct and fulfills the aims of the Act. 

' Aa • practical matter, moreover, in view of the prohibition 
ngainat payment for an unauthorized promotion (5 u.s.c. 3110 
(c)), aad the explicit caveat in the Federal Peraonnel Manual 
(Chapter 310-9) against such payment, 1t is moat unlike ly that 
an authorized officer of the Department would wiab to certify 
payments required by approval of the promotion. 

Accordingly, we do not believe that the Department baa 
any alternative but to follow the Federal Peraonnel Manual and 
the Comptroller General's decision. 

Aa to your aecond question, since Mr. Norman apparently 
had nothing whatever to do with Mila Gallagher'• past promotiona 
or any responaibility for them, wa do not think thoae promotions 
violate 5 u.s.c. 3110. 

Vdas Gallagher's personnel folder ia returned herewith. 

Encl09ure 

- 5 -
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Mr. Ralph E. Erickson 
Assistant Attorney General 
Ottice ot Legal Counsel 

Harlington Wood 
Associate Deputy Attorney General 

Request for Legal Interpretation: 
!)JlploY!J1ent of Relatives 

March 30, 197~ 

Kiss H. Monica Gallagher was appointed 
in the Department of Justice, Civil Rights 
Division, under the Honor Law Graduate program 
on September 1, 1966, as a Lega1 Assistant 
GS-954-9. She has subsequently progressed 
within the Civil Rights Divi=lon to her 
current rating of Supervisory !r~al Attorney 
GS-905-14. 

There is now pending a request by the 
Civil Rights Division, signed by Mr. William 
O'Connor, Deputy Assistant Attorney 09neraJ., 
Civil Rights Division, for Mr. David Norman, 
Assistant Attorney General, Civil Rights 
Division, to promote Mi'ss Gallagher to a 
SUpervisory Attorney Gs-15. (Recom::nendatlon 
and Miss Gallagher's Official Personnel Folder 
attached) 

It has come to my attention that 
subsequent to her appointment in 1966, Kiss 
Gal.19gher married Mr. Dmvid Noman, who has 
ae:rved 1n several superv-iaory positions within 
the Civil Rights D1v1a1on from the date of 
Miss Oa:l.lagher•a appointment to·present, and 
is now serving as the Assistant Attorney 
General. 

Bfscause ot Mr. Horman•a position and 
h1a nlat!Onship to Mies Gallagher, it a.ppeara 
that this current proaotion request and 
po1sibl.Y other prior ~rr°t1ona mq be 1n 
v1olatlon ot Section O ot Title 5 and the 
Fede1~ Personnel WAnuaJ., Chapter 310. 

I request your legal 1nterpretat1on ot 
tl"..is matter. 



'• 
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REE:NS:vd 

APR, . 

Bonor•ble El.lier I. Staata 
Comptroller General of 

the United State• 
441 C Street, N.W. 
W.ahington, D.C. 20548 

Dear Kr. Sta~t•: 

cc: PS.lea 
Darlington Wood-MG 
William O'Connor 

Civil Rights Div. Mr•. Gauf ~ 
~s1e8e1_ A ~yu 

~ {4 ~·n- "\fr 
{) if-/>if\ A~~j/I)\~ ~ 

~ ~\ \di 

The Department: of .Juatice request• your reconaideratlon 
and clarification of a decialou of tho Comptroller General, 
n 163686 of May 13, 1968 (47 Comp.Can. 638), conatnaing 
5 u.s.c. 3110 1 •• that deciaion may relate to a proposed 
promotion of an attorney in the Deparba8nt of Juatice under 
fact• to be diecu•1ed. 

Miaa· u. Hoa1ca Callaaber waa appointed to a position 1n 
the Department of JU9tice under the Honor La1f Graduate Program 
on September 1, 1966, •• a Legal Aaa1atant GS-9. A• a reault 
of nrlou• promotion. •ha now bolda the ratio& of SuperYieory 
Trial Attorney GS-14 end 1• aeniq •• Depue, Chief of tt. 
Criminal Section. Ci•il Right• Diviaion. a po8ltlon aormallJ 
claued •• GS-ls. On Dec•bar 23, 1968, while •erring •• a 
trial attorney in the Elt•teru Section, Civil light• Dirialon, 
Mia• Gallaaber married Mr. David L. Roman. At that ti .. 
Kr. Rorman w.aa Director of PlAianiog and Coordination in the 
Civil Ri;bta DiYision. a. la presently A••i•~nt Attorney 
General in charge of the Ci•ll Jlighta Diwiaion. 

Mi•• Callagher'• prior promotiona, including her promo
tion to GS·14, effec1tift March 21. 1971, occurred while aha 
vaa aerviug in aectiona over which Mr. Korman then axerct•ed 
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no direct reaponaibility. Reccaaendationa for all of her 
prior promotioua came from per•ona other than Hr. Borman. 

The recommendation for the pro:lOtion under conaideratlon 
here •• originated by Mr. Uilllam O'Connor, Deput7 Aas11tant 
At~orney General, Civil Right• Division, to vbom Hr. Norman 
bae delegated all reeponaibllity for auperviaion of the 
Criminal Section and ita peraoonel. 

5 u.s.c. 3110 waa intended to prohibit nepotism iD the 
Federal serri.ce. It provide• in aubaecti.:m (b) and (c), •• 
follova: 

"(b) A public official may not appoint, employ, 
promote, advance, or advocate for appoints:::aent, 
employgect, promotion, or adftncomnt, in or to 
a civilian poait1on in the agency in which he 18 
serving or over vhicb he es.erclaea jurisdiction 
or control any indiwidual who 1• a rel.attn of 
the public official. An 1.ndividual may not be 
appointed, enployed, promoted, or adYaocod in or 
to a civilian po•itioa in en agency if such 
appointment, employmont, prOl!lOtion, or advance
ment baa been advocated by e public official, 
serving in or det'ciaing juriadictioa or control 
over the agency, who 1• a relative of the individ· 
ual. 

(c) An individual appointed, employed, promoted, 
or advanced in vi olation of thia acction 1• not 
entitled to pay, and money may not be paid from 
tho Trea1ury aa pay to an individual ao appointed, 
employed, pro-...!Otcd, or advanced." 

A "public offic14l" t.a ~fin~d by 5 o.s.c. 3110(a)(2) to include 
nn employee in wham is ~•t d tho authoritJ by la•, rule or 
regulation "to appoint, employ. promote, or advance individual.a, 
or to reco::mend individual• fer • • • promotion • • • in cin
nection with em:>loymont in an agency." 

.. 2 -
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Thu proviaion, which becama effective December 16, 1967, 
contained e savings clause. Section 22l(c) of Public La"' 
90-206 (5 u.s.c. 3110 note) provido1: 

"The amendments made by thia eection do not apply 
to an •P?ointment 1 employcient, edvancaent, or 
promotion made or advocated by a public official 
of any individual who ia a relative of the public 
official if, prior to the effective date of thie 
aectioo, the indi'li.dual wae •ppoi.nted bJ the public 
official, or received en appointment advocated bJ 
the public official, and ia serving under the 
appointment on such effeet1ve date." 

Your opinion of May 13. 1968, coo.etnied the aaw1nga 
clause upon the request of the Postmaster Ge~r•l, who aak9d 
whether your office would object if: 

"Tho DeparttK?nt permits public official.a to promote, 
ate •• relatives who had .received appointment• prior 
to December 16 1 1967 1 ond who were performing dutJ 
on December 16, 1967 1 even though tlut public official• 
bad .not thel!lSelvoa appointed their relatives." 

Your office answered this queation. without diacussioo 
ot the Act or its legi1lati•• history, as fo&lowat 

''However, contrary to the poaition •tated in your 
Department'• letter, our opinion ie that by S.ta 
expre•a terma aectloo 22l(c) create• an exception 
to the rcatrictton only in a aituation in which • 
public official, after December 15, 1967. undertake• 
to appoint, em?loy, odvance or pro;note a relative 
or recoamcnd a relative for appointment, employment, 
advancecent or promotion vbom l!L ~!rnaolf,. had 
appointed prior to Deceaber 16, 1967.n (~racoriria 
added.) 

- 3 -
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That decision baa been followed by the Civil Service 
Coa.aiuion. Under the deciaioo, ae adhered to by the 
Cotniaalon, the eaving1 claule doea not applJ to all rela• 
tivea employed when tho l.&w became effecti•• on Dece:nbar 16, 
1967. It would apply only in• aituatlon in which• public 
official, after Dece:nber 15, 19671 undertook to pr to a 
re1ati9'e whom !L himaelf had ppointed prior ~ l>eccmber 16• 
or: vb08e appointment he bad recorcmeuded prior to tlult date. 

!his u. to be aw:ct, ona t>•rmiaaiblo lnt rpretatlon of 
the Act. However, the Depart nt of ..Justice 1a of the view 
that there 1• another equally permiaaible interpretation of 
the Act which not only fulfilla ita objectiv •• but alao does 
not load to unduly barah or icctquitable reaulta. 

Aa tbe Departatmt iuterpreta 5 u.s.c. 3110, read together 
vitb the aavio&a clauaa, Congreae uaed the tera:a n!.. public 
official" and "~ public: official" iutercbaogeably in the 
aavinga clauao iiid therefore no aigntflcanco 1hould be attachei 
to tho different articles. Both terms merely relate back to 
the definltloo of 0 public official0 1D S u.s.c. 3110(a)(2) 
and to tba u•e of the tom "!. public official" in th prohi
bition. clauae of 5 u.s.c. 3110(b). Upon that baaia, •n a.ployt 
employed by a non-relative public official prior to tluJ •ffec0 

ti'le date of the Act. would not tharufter bo frozen ln her 
job and depri'1ed of prcmotion, howeMr merited. erely because 
ehe happened to be married or otherwue related to th• public 
official who, becauae of hi.a ow pramoticma. came into a 
position to ;>romote her et a later data. 

Under the 1oterpreta tion of the •••lnp clause advanced 
in your May 13, 1968, opinion, if Mr. llol'DAD bad appoint d 
Mi•• Qallaghe• in 1966. he could now promote her. but: since 
•he waa appointed by amneone other thlln Mr. Sorman, bar 
promotion noi1 ia forbidden. It ia not at 11 clear that 
Coagr .. a intended aucb an anomaloua reault which, iD effect, 
prefers appointment de by relctivea to tboaa made by other 
partiea. Rather, 1t ~cma to ua tba.t the 1avlngaa cl~ueo • 
intended to apply to peraoas nppo!nted prior to tho effective 

- 4 -
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date of tbe Act. •aving their right to promotion on the 
merits th.er after without regard to who mad the original 
appointment. This view finds support in th 1 gial.atlv 
history. The Report of th• Senate Post Office and Ciwll 
Service Ca.radttee (S. Rept. 801, 90th Cong., let Scsa. 1967, 
p. 28) etatea tbot "a aaving provirion S.. includ d which will 
permit the continued employment of a relatiwe appointed by a 
public official prior to the effective date of tbe provi•ioo, 
end to make clear that the aubaequant promotion or advance
ment of auch an individual would not be prohibit d ao 1.oug 
as he continued to aerve." (Underscoring added.) 

It may be noted that the Sen11te CoclDittee•e Report ley1 
no •treas whatever OD the etticle "a" or "tho". It •peaka 
of the aituation broadly as to allow an e=ployee vho waa 
appointed pl"ior to the effective date of the Act to qualiey 
for the •~equent prociotion ao long aa be vn• atill aer~ing 
under the original appointml!nt. Nor ia there any condit!cn 
laid do~ in the Senate CO:Imittea•a report that the officul 
re1ponaibla fo~ the promotion muat alao be t same official 
who made the original appointmant. Upon thia construction of 
tho Act, th.a objective of eliminating nopot1 iD the Gonrn• 
meDt, proapocti lx. ia chieved, aa we thf.nk that tho Act 
intenda. At the ee:M till:e, !-ull effect ia ginu to tb o91nga 
clauae of the Act eo that it doea not operate retroactlvt=l71 

unfairly or opprcsei\1 17 on persons who vere already 1oyed 
by the Go crmnent hen the Act boc cf fectiv • Tho Depart• 
ment ls of the view that uch an interpretation i• co= 1st ut 
~ttb the int ntion of the aari.nge clause, and that th11 inter• 
pretation ia leas wlncrablo to judicial challenge. 

Your early consideration and adrlce in t:be matter would 
be apprec1'ted • .. 

Sincerely, 

ltichard G. Kleindienst 
Acting Attorney General 
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MCL:gg 

Miaa B. Hord.ca Gallagher 
Deputy Chief, Criminal Section 
Civil Rights Diviaion 

Dear Mis• Gallagher: 

cc: Files 
Mr . Erickson 
~s. Gauf 

Miss Lawton ~ 

~ ~\\1\11 
Bavf.ns considered the griavance filed r.y you •1th 

r .. pect to the cancellation of your proiaotion to GS-15, 
I regretfully advise you that I aq unable to ult• tbe 
corrective action of rainsbating the prC>lm:>tiO'll to GS·lS. 

Aa you have already been adviaed,. the origillal 
promotion wu cancelled because it waa found to be in 
violation ot 5 u.s.c. 3110, aa 1.a.tm:preted by e Comp· 
troller Gcieral (47 Comp. Geo. 636) and the Civil Servic:o 
Coaa.iasion (Federal Personnel Manual 310-9). Followina 
the cancellation, thi.8 Department reque•ted the Comptroller 
General to' recomider hU intupretation in light of 
contrary argumenta ~~hicb thia Departm«lt considered peraua~
sive end of the facta 1D your caae. The Comptroller Ccaral 
resvonded ou July 10, 1972 (L-163686) reaffirmiD,g hia CGrlicar 
interpretation of the law. Since the Comptroller General·~ 
interpretation is followed hy the Civil Service Coiwnt•aion 
with raapeat to 5 u.s .c. 3110 and a1nce thS.. Dapartmene 
aiuat follow applicaol• Civil Service Regulatiou on peracn·· 
nol actions, I cannot take the corractiv• act ion you ·~· 

I want you to know that I recognize th• inequity 
which ruu.lt• in this ca••· Your outstandlttg perfor•nc• 
and record of aarvi.ce in the Civil Rights Divlaian cutalaly 
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aartt th1.I pro=otion. i:-articularly a1aee you are alrud7 
performiDS th• C.utiea of • ~-..01itiea aormatly c1a.•1liecl 
•• os ·· l'. 1 doer>ly re~et that tbl• ies.al •~:aucle 
prtnent• 7"10."C prosotloo. 

lalpb &. Ertck•011 
Deputy Atto:1M7 O•er•l 

.. ? -
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MCL:rmd 

AUG 2 8 1972 

Miss H. Monica Gallagher 
611 G Street, s. w. 
Washington, D. C. 20024 

Dear Miss Gallaghert 

cc: Miss Lawton 
Mrs. Gauf ..-. 
File 

Thia ia in response to your letter of Auguet 16, 1972 
presenting a formal grievance with respect to the cancel• 
lation of your promotion to GS-15. I have reviewed the 
facts and the legal argumento contained in your memorandum 
of June 23, 1972 and, while I regret it, I muat advise you 
that I conclude your promotion wao properly cancelled in 
light of the provisions of 5 u.s.c. 3110. 

I am fully satisfied that Mr. Norman had no personal 
involvement in recormnending your promotion. Knowing him, . 
I would be sure of that even without reference to 
Mr. O'Connor'• affidavit. However. the question is 
whether the recoumendation of your promotion mu.at be 
considered aa a matter of law aa coming from Mr. Norman. 

As you point out, there ia no statute, rule or regu
lation pertaining to this Department which specifies that 
recommendations for attorney promotions ahall be made by 
the Assistant Attorney General in charge of the appro
priate Division. Nevertheless, this has long been the 
practice, and it is clearly authorized. Our regulation• 
specify that the Deputy Attorney General is authorized to 
take final action on attorney personnel matter• (28 C.V.R. 
§ 0.135), thus recognizing that preliminary action may 
originate elsewhere. The regulations also provide that 
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each Aasistant Attorney General, aa head of an organiza• 
tional unit, shall 

"Direct and supervise the personnel, 
administration, and operation of the office, 
division, bureau, or board of which he is in 
charge." 28 C.F.R. I O.llO(a). 

I underatand these duties to encompass the recommendation 
of personnel changes, including promotion. 

Each Assistant Attorney General may delegate soma 
responaibilitiea and designate a Deputy to perform other1. 
But when a Deputy perform• the function• of an Aaaiatant 
Attorney General, he acta "in [the Aasiatant Attorney 
General'•] stead." 28 C.P.R. S 0.133. Thua, when 
Mr. O'Connor reconmended your promotion, . he was acting 
in Mr. Norman'• stead, aa the signature on tho recom
mendation recognizes. 

While there may be other circumstance in which this 
agency theory does not apply, I think it muat be applied 
with respect to the impact of S u.s.c. 3110 on promotion 
recommendations. The nepotism provision is designed to 
prevent favolitism in federal employment and promotion. 
Our own atandarda of conduct enjoin Department employees 
to .. Avoid any action which might result in or create the 
appearance of ·-- *** Giving preferential treat:mant to 
any person. ii 28 C.F .a. I 45. 735 - 2 (c) (2). If we were 
to conatrue the nepotism provision narrowly to exclude 
situations where a subordinate, rather than the relative 
himself, recomnends promotion, we would rlak the 
appearance of preferential treatment. 

While Mr. O'Connor would not recommend promotion 
solely to please Mr. Norman, and Ml . Norman would not 
tolerate such favoritism, it muat be remembered that 
any construction of the statute in thio matter conati~ 
tutes a precedent. There may be some subordinate• who 
would favor a relative of their superior aa a means of 
currying favor. I think we mu.at conatrua the etatute 
broadly enough to foreclo•• that poaaibility. 

• 2 -
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With respect to the question you raised aa to whether 
Mr. Norman is a .. public official" within the meaning of 
5 u.s.c. 3110, I conclude that he 11. He has been veated 
with authority under 28 C.P.R. I 0.130 to supervise 
pc!rsonnel snd admini1tration in hi• Division and, •• 
indicated above, thia include• authority to recomiend 
promotion of personnel in the Civil Right• Division. 
Thus, he is veated with authority to recoanend individuals 
for promotion within the meaning of 5 u.s.c. 3110. 

I ho?• you understand that my conclu1ion that your 
promotion was barred by 5 u.s.c. 3110 doe1 not in any 
way reflect personally on you or on Mr. Norman. The 
record of service to this Department of both of you is 
truly out1tanding, and it is moat unfcrtunate that the 
l.&v operates to deny you a promotion well-deserved. 

Best of luck in your new teaching career. 

Sincerely, 

R:chc-..rd G. Klemdienst 

- 3 -

Richard G. l:leindiemt 
Attorney General 
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MZMOaANDUM . FO~ THE. HONORA3U JOHN W. DEAN. III. 
:· ~un.sel to the President 

Re: Applicability tto President of Restriction 
on Employment of Relatives. 

. .. 

Under 5 u.s.c. 3110, no . federal "offtciai''-Cexpressly 
Including the President) mar appo:i.nt-or.employ··any ·of a -· 
b:coadly de.fined ·class of relati~s · in· a· "civili~n po~ it ion" 
in tbe agency in ~hich the appointing official is serving 
"or over v.ihich be exer~ises juri3diction o f control.'' A 
question has been raisad as to whether this 1967 enactment 
~ould bar the ?r~sideot from appointing an individual there
in dafined as a relative to permanent:: or temporary ec1ployment 
as a member of the White House staff. ---

~· 

The legislative history of 5 U.S.C. 3110, wnlch -is 
dis cussed in more detail in the memorandum of October 15, 
1968, ~hi~h is enclosed, does not contain a rletailed dis
c~saion of the applicability of thia provi3ion to the Office 
of the President. It is arguable that the s~ction is an 
ucconstitutional restriction on the President's appointive 
~uthority, especially if construed to liI::lit: his discretion 
in ~ppointiog members 0£ his Cabinet or other high officials, 
a cting under his constitution3l authority to appoint 
no£ficers of the United States" with or without Senat~ 
confirmation. A=ticle II, section 2~ The languag~ of 
5 u.S.C. 3110, however, extends to any appointment to a 
:•civilian position' ' ov:ar ~;1hich the President exercises jur
ic>r..!iction or control. Uhateve~ its co~i.stitutionality ::r'-:lY 
b~ tlS ~pplied to an ~ppoint~~nt by the President of a r~la tiva 

" ( ; ... ., . __ ,_:;r, .. . - ·- ... 

.:: 

-.;· 

... -·. 
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• ,~ to a Cabinet or otb.ar bigh-lavel po3it1.on, it se,,,.,s <>learly 

"P.Plicable to subordinate positions on the \;hite l!ouse 
staff, >1hich fall within t:he eat<>gory of "inferior o.ffic2r~" subj~ct to Congressional. control ... 

I ~m enclosing several ~emoranda ~hich 
Legal Counsel has prepared on this s~hject. 
of further assistance., . pleas_e let- !!!e lcr10,.. 

the 0£fic~ of 
I f .. I can be 

... . ... ~ - . ,• 

... - ..... . - , -........ -..... - . .. . .-... ........... . 

• !. 

'• · ... , .. _ :::-_._ .. -. .. :·· 
Rogar C. Cramton 

Assistant Attorney General 
·, ·Office of_ J.ega~:Counsel 

... 
·~ ... . 

.... . ·- .. 
---- ::::-- ... ·· - --.. - . . . . " ; --
. .. ' 

! ..... ~ • • :_,. .. . •' :_· . .... . 

' --- , ... 
. _ _. 
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MCL:gg 
Mr. Jack Rottman, Chief 
Personnel Section 

cc· Files / 
Mrs. Gauf V 
Miss Lawton 

,1 

Office of Legal Administration ~ 
Mary c . Lawton MAR 1 5 197 4 { 'fr 
Deputy Assistant Attorney General ,, .... A .3 I~ 

1

{ 

Office of Legal Counsel ~ -

Application of S u.s.c. 3110 to promotion of 
.Judith O'Connor 

I have reviewed the papers conceming the promotion 
of Judith O'Connor and concluded that the fact that her 
husband is a Deputy Assistant Attorney General in tha 
Civil Rights Div1nion does not bar her promotion under 
5 u.s.c. 3110. The papers indicate rather clearly that 
the promotion ia being reccmmendod by the Executive 

. , 

Officer of the Civil Rights Division, upon delcgatiO!l of 
authority from the Assistant Attorney General. Mr. O'Co1mor · 1 

does not have the legal renpana1bility for the recom:ue.nd4-
t1on, nor has he in fact participated in it. Thus. the 
plain J.s;nguage of the statute does not apply. 

This 1s not to say that we are happy with the 
situation. As a matter of appearances it ·ould be 
preferable if Mrs. O'Connor were transferred to another 
Division with which her husband was not connected. 
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}iU·-nTu"..i:~"l FOR OOUGIAS .S. EU~al 
Asscciate O::mnsel to eie Presi;.!ent 

I 
\ 

Pe: Possible appcin-bent of ~trs. ca_...-rer as 
C1airman of the Ccnmission en Z.J::ntal Bealth 

.•• t 

cc: I1aJ::I::on 
!<'needler 
Gauf/ 
File 

0 

Ycu hav-e asked for CtJr opinion an the cr..1eStlcn ~~ •. her t.~e President 
C01.,id appoi.-± ?·ir.3. carter to be Chai:tmail of a C::rnni.ssicn en !-lent.al P~th 
r;~ to ~ establ; -;bed i."'l a forte.o::::ming ~<ec:Jtive Order. It is cc:c 
op~ t.;at ha l~./ not. '!he appljcabl.e statuta is 5 u.s.c. 5 3110, sub
s..x:tion c::i> ~tlch rrO't1ii!as: 

A public offidal rray not ap,;xlint, err.ploy,. prcr<0te, 
advance, or adviocata for ~.oinb:tent, e.n~loyrrent: :9rxo
tion, or advance.t:oont, i.11 o:r to a ci~....li.an position in 
tr.:.e ~./ b thlch he is serving or o-rer whid1 he e:~ 
cises juri_sclicltion er control cmy L"1i~eual vl10 is a 
:.--ela~iv"'S of the public official. 

Tho c:efiniticn of t.~ ta:ci !')public official." 1.~ subsection (a} {2)_e..""!?-~$.ly._ 
ir:clnf,ps tt.e F:resi~ent, ~":.d a pi.Ablic official' !J wife is &..'Cr..g t.~cse lb-tetl 
.L'1 !:..~ eefiniticn of "=elative" i.Tl subsection {a) (3) • ':ha ~r.m •tagancy"'" 
is cefiN?<l i.'1 5 u .. s.c. s 3110 (a) (l) {.!\) to fr:clt..r.a an "l'::xecu'-....ive ~enc/• 
\-f:i.id1 i."l t'rr:n k.cluees any ''-es'"...abl.i&~" i..'l the Ex...oeutive Era.~ . see 
5 u .. s.c. §'.:i 104, 105. The co:::r.:reher..sive te.r.!l "establis..~t-· ~"'-ould ch"?.a::'l'-.t 
Cvv"'er t,.~ Ccr.':r.l.i..ssion on t.r,a"'ltal. Eealt.'°l . ~11ich w'°.J.l ~..e c::::;;:nrise<l Oi per-~ ·• 

' - .. 
\1:10 will 'be~~ as gcven~r.t erpbyees (~n 7) a:.'"ld te a~.ori::ed, 
t°hl."Ol.$ its Ci~ai r.:wi, to ccr.duct hear~s ar;d prcc-~ inC.-°I'..eri".:nt services 
~Jua."lt to .5 u.s.c. § 3109 (St:."Ctions 4 ar..C 7 \::>)). ~ also 5 C:.:'H 310.101. 
Th~..:!fo.ra, ~jnc2 t.11.e P.tesiGent t'exercisP..s juris:U.C'-..ion or ccnt---or• ~~'er t..'1c . 
~"':i'ci .. ssicn, his ap::ointmer.ts to t.t-iat tr<ige..ccy" are s::;r...:.-u:ely CO\:~:red b-J t"!e 
b~..s of 5 U .. S.C. § 3110. 

Eo:r.eover, ~1e legislati-v-e history of t."-:.e stat-cte S.~··•s ti:.i:!t the pro
hi~it; ,....,n in 5 u.s.c. 5 3110(~} applies wbether a:.:: r..ot t.';;.~ apyointce will 
:!'.'-!~i~;e co~nsatlcn. r"JO'.l."9V'!'!t" , we co not bclic~,,-e tl14t 5 tT.S.C. 3 311:1 (!:>) 
\:,'"0uld c rohib:!.t ·er.a Fro.sident frcr.i anpcL'"ltir.cr t:.rz .. Cart~ to un 1~or;c::::-ary 
;?:·siti~ rBbted t.o the ~ion lf she r~.air.eC. 3ufficiGntly rcr.o"v-ed 
from the Cor.m.ission' s o.:f icial fu.-ictions. Att<"\cl~ed he...""Bto is a ~a.'":C..::m. 
di::;cuss.ing in mre O.~tail tie legal basi.9 for Oll::' conclusior.s .. 

Jdm M. H.; ..... 1..;n 

1\~._ing F.3sis~1t l~ct.c.!'r.ey Gen.erru.. 
Office of !.e-.;ul Ccmsel 

... ~ 



Edwin S. Kneedler 
Attomey•Advher 
Off~ of tagal Counsel 

... '..... .:,.1> 

. the appointment of Mra. Carter to be Chairman of the 
COllDlasion on Mental Health proposed to be utablished by 
Executive ·Ot:du would violate 5 u.s.c. S 3110. subsection 
(b) .. y 

j) In a me=orandum to filea dated Ocitober 15> 1968, fonner 
Deputy Ass1$tant Attonley General Riehm.an of this off ice eug• 
geated that 5 U .s .c. § 3110 may not apply to appointments to 
titled positions by the President, acting under bis constitu
tional duty to appoint ,,officers of the United St.otes.u Art. 
Il, Sec. 2. He based this suggestion on the belief that be
c:wae ·.of possible c:onat1tutiona1 questions in limiting the ' 
1'%w·sident' o power of appointment and because Congress was no 
doubt awarca that Prasident Kennedy had appointed relatives to 
high .positions. it was unlikely that the provision was in
tended to reach such appointn:enta without specific mention ; ..... ., ~ 
of this fact in the legislative history. B~t in fact> the· ~-,...:~~·4"~~.k~ 
Kennedy appointments were speci.fically discussed during the : ..... -. ~~ig~_ -
S'enate hearings on the legialatiou. and the Chairman of the · =_· ; ~A;_· .. :;:. ... ~~ 
Civll . Service Cocmnission expreued the opinion, with which no ·.~>-: r:~-.~
~ber o_f the Comnittee disagree.d. that the provision would ~ ~-; ;' .. :i::. 
prohibit appointment of a relative to a Cabinet position. <·=~~ k,;. .~~. · 
Hearings on Federal Pay Legislation before the Se,ryite Com- '~:/ - ~, -!~~:-. 
mittoe on Post Of£ice and Civil Service. 90tb Cong . , lst Sess. ··.:~ .... ~· :~~ 
360, 366 (1967). On the question of. legislative intent:. then. .. · 
the 1%8 memorandum appears to be wrong. The possible con
stitutional argument .does not seem substantial 1n the present 
case. 

~ .. .. 
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_ The only poaaible argument that the appointment of 
Mrs .. C rt.er .,ould be lawful might be that the statute does 
not apply if the appointee will sexve without coapeneatlon. !/ 
The language of the 8\'Sbstantive prohibition in 5 u.s.c .. 
§ 3110(b) is written 1n broad terms wbt.cb on their face 
attach no significance to the matter of compensation. How. 
ever, subsection (c) provides: 

An individual appointed, employed, 
promoted, or advanced in violation of 
this section is not entitled to pay, 
3%1d money may not be paid from the 
Treasury as pay to an individual so 
appointed~ employed, promoted, or 
advanced. 

It might be .argued that. because the statutory remedy for a 
violatietl ts to deny the appointee pay• the statute must be 
regarded as being directed only to tboea situations where the 
appointee receives compensation. 

ln addition there are several instances in t.1- sparse 
Lagialative history of the provision where individual Members 
of Congrestt spoke ·of the provision irf· the context of cempe~--· 
sated positions. For example, Representative Smith,, who in· 
traduced the measure on the House floor as an amendment to a 
Federal pay bill, stated that a primary place one would find 
violations was in smaller post offices~ where pos~tera often 
refused to hire a permanent clerk unleas their wivea were on 
t:he eligibility list and found other ways to "maneuver to hire 
their relativu." 113 Cong. Rec. 28659 (Oct. 11. 1967). Other 
Members of Con.gnu used words such as tthire" and ttpayroll" 
when apUldng of the prohibition. again suggesting the elemellt 
of ccmpensaticn. .!2_.; 113 Cong. Rec. 37316 (Dec. 15, 1967); 
}jear!ngs, ,su.m;a, at 369, 371-72. However. I do not believe 
that the fact that Congress may have been thinking in terms 
of eompenaated services can have the effect of limiting the 
plainly broader reach of the language of the statute itself 
absent a c:lear indication of congressional intent to ® so. 
That indication is lacldng here. 

.ii Section 7 of the proposed Executive Order provides that the 
Members of the Commissiou umay" receive compensation for their 
services. I Msume th le would permit Mrs. CUter to sene 
without compensation. 

--· --- - ------ ------ -----... .,_._----· - ._ t 
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Indeed, there are seve.ral factors which affirmatively 
suggest that the statute should not be construed to apply 
only to situationa in which the employee will receive com
penaation. Ff.rat. the Senate Report on the legislation ~/ 
deam:ibea the preaant S u.s.c. 5 3110 ii;\ broad terms which 
contain no suggestion that only compensated positions are 
covered. except for a reference. to 5 u.s.c. § 3110(c), which 
denies pay to a person appointed in violation of the section. 
s. Rep. No. 801. 90th Cong •• 1st Sess. 29 (1967). The Civil 
Service CODID!saion's de.scription of the provision in its sub
mission to the Senate Comnittee, stated that the uamendment 
permits no exceptions." Hearings, supra, at 387. !!./ .§.!!. 
also id. at 359. ---

Also,. one rationale of focusing on compensated positiona 
would apparently be that the statute's purpose is to prevent 
the public official from realizing any indirect financial 
benefit in appointing a relative. This purpose makes sense 
i:f the employee involved ia the public official's spouse. as 
in the .case of the Postmaster's wife mentioned by Representa
tive Smith when he introduced the amendment. But the persons 
included in the definition of "relative" tmd.er the statute 
include many persons. such a• first cOu.sins, nephews, nieces. 
and others whose compeDSation would be unlikely to redound to 
the financial benefit of the appointing official. Thus, the 
prohibition must have a broader rationale. 

3/ The House Report does not discuss the provisiol\ involved 
here.because it was added as an amendment on the House floor. 

!/ 7he exceptions later included 1n the bill following the 
testimony of the Chairman of the Civil Service Commission · · 
only permit "temporary employment, in the event of emergencies 
resulting from natUTal disasters or simi.lar unforesaen events 
or cireumstancesn and the appointment of veterans who are 
entitled to a p-reference in appointments in the civil servies, 
S u.s.c. 5§ 3110(d) and (e); these obviously would not apply 
to Mrs. Carter's appointment: • 
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The broader rationale appears to be to prevent the 
detriment to the government when appointments are based on 
favoritism -- i.e., familial ties - - rather than merit. For 
example, Congressman Smith stated : 

· This is bad for morale where it is 
practiced. Many of these relatives, in
cluding some on congressional payrolls 
may do a good job, but the overall in
terest of the Government is agains t the 
practice and those good employees can 
get a .job in some office on their merits 
rather than using relationship as a 
leverage. 113 Cong. Rec. 28659. 

The Civil Service Commission's submission to the Senate Com
mittee described the provision as a prohibition against fa
voritism, Hearings, supra, at 387, and the discussion in the 
course of the hearings focused on favoritism as such and the 
possible detriment or loss of "efficiencyH to the Government 
when a family member is appointed . Id. at 359, 365 -68, 372. · 
Obviously the injury to the Government in terms of the--reduced- 
quality of the services it receives is the same whether or not 
it pays compensation to the employee who is appointed because 
of familial ties rather than merit. 2_/ Therefore, I do not 
believe that the purposes sought to be further ed ~y the statute 
require or even suggest that its plain language should be con
strued so as not to apply to employees who receive no compen
sation. I have been informally advised by the Off ice of the 
General Counsel at the Civil Service Commission that while 
the issue has apparently not arisen in the past, the Commis
sion would construe 5 .U.S.C. § 3110 to apply even where the 
employee receives no compensation . 

.. 

2_/ Another possible purpose of the section might be to pre
vent public officials from rewarding their relatives with 
appointments; but such a reward could be in the f orm of the 
prestige of an appointment as well as compensation. 

- 4 -
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_ It has also been suggested that the prohibition may 
· not apply here because the Commission will be funded out of 

appro~iationa available to the :President under the Executive 
Office Appropriations kt of 1977 for i'Unanticipated Needs?" .... .u ~ 
which may be expended for personnel "without regard to any .. · · - ~ 
prorision of law regulating employment and pay of persona in ·." . 
the Government service." 90 Stat. 968 • . However. I do not 
believe that the quoted langwtge makes 5 u.s.c. i 3110 inapp11· ->-. ::.· 
cable. . ."·-~ •t" 

This language was included in the appropriation for the 
E:zect.itive Office under the beading r"Emergency Fund for the 
President" in the Executive Office Appropriation Act of 1968, 
81 Stat. 118 (which was in effect when 5 u.s.c. § 3110 was 
enacted) and in prior appr()prl.ationa act as well. Then, as 

_now, the separat• 4ppropriationa available for the White House 
Office under the same act contained a virtually identical pro
vision far obtaining personnel services without regard to laws 
goveming employment and pay. 81 Stat. ll7; 90 Stat. 966. 
Although there is no mention id the legislative history of 
S U.s.c. § 3110 of t:he eff~t of the appropriations act lan-
guage• the application of the prohibition in the present 5 
u.s.c. § 3110 to appointments by the President was r111lly dis-
Cu.s.~ in the Senate bearings. In f~t·, in response to an 

· .:. inquiry fr01!I S~nator Yarborough, Chairman Macy of the Civil 
Service Commissioa. stated that had it been in effect. the 
provision would have prevented President Franklin Roosevelt 
from appointing bis son as a civilian l"'1lite Hoi.,se aide, as 
th~ ¥resident apparently had done. Hearings,, suo-ra, at 366 .. 
Chairman Macy ev.ec suggested that the prohibition should be 
inapplicable to the Presidtmt in ordei: to main~in his dis
cretion in making appointments. M_. Nevertheless~ the 
Senate Com:nittee chose to amend the House bill expressly to 
include. the President among the "public officialsu covered 
by the bill. and the 8-e\!tion was cma~ted in this foTm. In 

-'· ... 

view of this legislative history. the language in the appro- ~.·; .~. ·""- -~ :..:· 
.priation for the White Bu.use Office, which merely bas been ·. : =~- · 
carried forward from prior years, should not be construed to 
override the express prohibition in 5 u.s.c. § 3110. §} 

§] . By memorandum dated November 14, 1972. Assistant Attorney 
General Roger Crampton of this off ice advised the White I!ouse 
that 5 u.s.c. § 3110 does apply to appoint:me:nt3 tc the White 
House staff, although the appropriations acts t.Jere not con-
niAered in the memorandum. 

.. .. s ...... 
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The result should ~ no ~ifferent with reapect to the almoat 
identical language 1D the appropriation for nunanticipated • .., 4., ._ • 
Needs, n from which the. CommissioJ'.1 will be funded. · : u..;:.. ... --. . 

; .. ~oa ~~'I • ! t 

•;r, 

For the reaaona stated,. S U .s ~c. S 3110(b) prohibiu J:..,..; -.:. ~ :..' 
the President from appointing Mrs. Carter as Chairman or a · ·.~ ·:·•-to.~ 

-~- .i"j; • .,. ~ member of the proposed CuQPU.lfsion. • · · ·· t..: ..... ... ..... -· ... " .. ~. •• 4- _.. • .. 
• ... .... .,>. " 

on the other hand. although the matter is not wholly --.::..:. ~~.., 
free from doubt, I do not believe that 5 u.s.c. S 3110 would · 
prohibit Mrs. carter from holding an essentially honorary 
position, such as Honorary Chairman, related to the Coania• 
sion'a work. Subsection (b) as enac~ prohibits appoint• 
meftta to a -"civlll4n poaitionrr in an agency oifer which the 
public official bas jurisdiction or control. The term 
''civillatl position" appears to have been intended to caver 
all po~itions occupied by an "offtcer• or " employe6' ' of the 
United Stab!s under the civil sei:vice laws and to exclude 
position.a in the military. ~ Hearings. SUJ?2::a. at 363'-·64. 
365. 

For purposes of Title S of thtt ... United States- Code~ an 
officer or employee is n person who is (1) a ppointed in ·the---· 
civil service by an officer or employee; (2) engaged in the 
perfO'l'mm"lee of a Federal function under authority of law; 
and (3) subject to the supe~ision of an officer or emplo,ee 
while cmgaged in the perfonnance of his duties. 5 U. S .c. 
§§ 2104 and 2105. Presumably the President's designation of 
Mrs. carter as an Honorary Chairman of the Coaoission would 
constitute an appointmeftt fo-r purposes of the first of the 
factors mentioned abwe. However. it would seem that l'fr9 e-
Carter1 s role as Honorary Chainaan could be fashioned in 
such a manner that sh& would xiot necessarily be engaging la 
a Fede-ral function when she lends her prestige. insights~ 
and support to the Commission• s work. ZI To accomplish the 

11 I t could also be argued that as an Honorary Chairman Mrs. 
Carter would not be subject to the supervision of an officer• . 
as contemplated in the third factor mentioned above. Thia 
argument is of doubtful validity, however, in view of the 
President's aathorlty to ~ppoint an Honorary Chairman and 
establish and direct that person's official duties, however 
insubstantial they UMlY be. 

- 6 -
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required detachmettt from the C01Jmisslon' s Federal function, . 
' Mrs. Cartar should at leaat have no formal authority or 

duties relating to the Coadasi.On. 8 work and avoid being 
the moving force behind its operations -- e.g.,. in selecting .i • . : 

staff, COllV8'Aing meetingJJ,. conducting hearings. establishing · ·.· ... :·~,,.· 
policy, or formulating recommendations. This would noe. , .·· j -~t 
however, prohibit Mrs. Carter from attending meetings or ~· ,... · :.. 
hearings (although perbap11 she should not do so on a regular . 
basis). submitting her ideas to the Comni&sion for consid• 
eration, or offering her support and solicitfns support fl:'om 
others £0-r:, the Commission's lilOrk.. It is my understanding 
that First Ladies haves in the past a8$umed this type of ad· 
vocate' a role in connection with Government programs in which 
·they were especially interested, and it would seem to make 
no diffuence here that Mrs. Carter may have an honoraxy 
title that really only aerves to highlight her interest. 

, 
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TO: 
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N~r~h 15, 1977 

Edwin S. '.Kneedler 
O.Efic.e of Legal Counsel 
Appoint~ent of President's 
House Offic e 

John N. Harmon 
Acting Assistant Attorney 
Office of Legal Counsel 

UNITED STATES GOVE~~~i.',;:~t--tT 

·yri t:'.:::Yn·1 rYrY_,,, ~r"'c~!-· 1 rn J .. __ ..... _./ ..... l _ \..._,/ _._ -._,1_..l .t _ L:...-_ 1 

Son to Position in the White 

General 

Margaret McKenna, Deputy Counsel to the President , 
reqi1ested our views on whether the President is prohibited 
by 5 U.S . C. § 3110 from appointing his son to an unpaid 
position on the White House staff. It is my conclusion 
that the statute prohibits the contemplated appointment. 

By mer.iorandum dated February 18, 1977, this office ad
vise~ Doug Huron, Associate Counsel to the President, that 
this same statute prohibited the President from appointing 
Nrs . Carter to be Chairperson of th~ .. recently established 
Co:nmission on Hental Health. As Ns .~·yNcKenna pointed out 
to me, e. number of the conc lusions in our February 18 
me~orandum are contrary to those expressed by Carl F. Good
man, General Counsel of the Civil Service Commission, in 
his letter of Dec;ember 28 to Mr. :Vri.chael B8rm;J.n} Transition 
Director for the Vice President . I had review2d Mr. Good
man.' s letter to Mr . Berman in conn2ction with the proposed 
appointment of 'Mrs. Carter. HoHev-er, at Ms . NcKenna ' s 
request , I have again considered the points rais~d by Nr. 
Goodman to determine whether they should alter the conclusion 
reached in our February 18 memorandum or permit th~ appoint
ment of the President ' s son here. After doing so, I b elieve 
that our earlier interpretation was correct . 

The Civil Service Commission ' s letter a<lvances three 
possible arguments in support of its position that 5 l~S.C. 
§ 3110 can b e construed to be inc:tpp I:i.cablc to appointr:n:~nts 
to the personal staffs of the President c?.nd Vice President. 
First , the Commission suggests that 5 U.S.C . § 3110 is 
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inapplicable - to the President's and Vice President's staff 
by virtue of language in the Executive Office Appropriations 
Act of 1977 permitting the President and Vice President 
to obtain personal sarvices "without regard to the pro
visions of l aw regulating the employment and compensation 
of persons in the Government services. 11 90 Stat. 966. He 
specifically considere<l and rejected this argument in con
nection with Mrs. Carter's pi.~oposed appointment. 

As pointed out at pages 5-6 my nremorandum on Hrs . . 
Carter's appointment, which you sent to Doug Huron, Chairman 
Macy of the Civil Service Commission informed the Senate 
Committee during hearings on the provision later enacted 
as 5 U. S.C. § 3110 that had it been in effect, the section 
would have prevented President Franklin Roosevelt from ap
pointing his son as a civilian t·n1ite House aide, as President 
Roosevelt apparently had done. Hearings on Federal Pay 
Legislation before the Senate Committee on Post Office and 
Civil Service, 90th Cong., 1st Sess. 366 (1967). No member . 
of the committee present at the he~Fings disagreed with 
this conclusion . Chairman Macy even suggested that-,- a-s a 
matter of policy, the prohibition should b2 nade altogether 
inapplicable to the President i~ order to preserve broad 
Presidential discretion in making appointments. 

In the face of this suggestion to exempt the Presiden-t 
and Chairman Macy's statement that the prohibition would 
apply to the President's personal stuff, the Senate Com
mitte~ chose to amend the House bill expressly to include 
the President among the "public officials" covered by the 
bill (the President .was not expressly mentioned in the 
House version), and the bill ·was enacted :I.n this form. 
Because the Senate Hearings contain the only extended dis
cussion of the provision and the 0!1ly discus~:ion at all 
of its .::.pplication to the President, it se.eDs appropriate 
to attach particular significance to the Civil Service 
Co~mission's interpretation of the statute in the course 
of the hearings. . It is reason.:thle to assum2 that the· 
Senate Coremittee and eventually the Congress acted on the 
basis of Chairman Macy's interpre~etion of the prohibition 
as drfl..fted. 

- 2 -
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The language in the appropriation for thi:; White I-louse 
O££ice for fiscal year 1977, permitting the President to 
obtain personal services "without regard to the provisions 
of law regulating the employment and compensation of persons 
in Government service," was also contained in the appropri
ation for the White H~use Office for fiscal 1967, the year 
in which 5 U.S.C. § 3110 was enacted. 81 Stat. 117. It 
appears to have been carried forward from prior years ·with
out corl21ent. There is nothing in the legislative history 
of 5 U.S.C. § 3110 that sheds any light on the interaction 
of that section and the language in the White House Office 
appropriatiotr, quoted above. However,- although the question 
is not wholly free of doubt (in view of the broad language 
in the appropriation for the White House Office), i ·t is my 
opinion that the specific prohibition should be construed 
to be an exception to the general rule that limitations on 
employment do not apply to the White House Office. As the 
Supreme Court recently stated, "It is _a basic principle of 
statutory construction that a statut:~ dealing ·with a nai:-r01:·1> 
precise, and specific subject is not submer ged by a later 
enacted statute covering a more generalized spectrum." 
Radzanower v. Touche Ross & Co., 426 U. S. 148, 153 (197 6). 
Here this rule has even greater force, because although the 
language in the current White House appropriation is 11 later 
enacted,tt it has si~ply been carried forward from o..cts pre
dating the passage of 5 U.S.C. § 3110. 

The second argument advanced by the Civil Service Com
mission is based on the language in 5 U.S . C. § 3110 that 
prohibits appointments to a civilian position in an "agency11 

over ·which the appoir1ting offic_ial has control. In the 
Commission ' s view, while some components within the Execu
tive Office of the 'President may properly be vie-:·1e<l ci.s 
n:cx~cutiv2 agencies, 11 the President 1 s personal staff woul<l 
not. In the face of the evidence of legislative intent, 
discusse<l abov~, to apply the prohibition to th2 Pi:eside~·rt : s 
personal staff, I do not believe that the te-;:m " Executive 
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agency'' m<ly properly b2 co:astruecl in such a narrow fashion. 
It is not apparent to LUe ·why the Wb..ite House Office or the 
entire Executive Office of the President canr..ot be considered. 
to be the appropriate 11 Executiv'2 .o.gency11 under 5 U.S.C. 
§ 3110(a)(l). Cf. 5 U.S.C. § 552(e) (1975 Supp.). 

Finally, the Civil Service Commission suggests that 
there might be ~erious constitutional questions involved 
in interpreting the statute to apply to appointm.~nts to the 
President or Vice President's staff. I believe this argu
ment is .of dubious validity. The cases the Com.mission cites 
in support of ·the proposition deal Hith the power of a court 
to conduct a post )10c examination of ·the motives behind a 
specific appointment made by a State official in whom the 
discretionary power of appointment is vested. '.Mayor v. 
Educational Equality League, 415 U.S. 605, 613-14 (1974); 
Jonis v. Wallace, 386 F. Supp. 815 (M.D. Ala. 1974), aff'd 
533 F.2d 963 (5th Cir. 1973). Neither case addresses the 
power o.f the Legislative Branch of the Federal Government 
to establish the qualifications necessary to hold a ·posi
tion in the Federal Government, which is the purpose of 5 
U.S. C. § 3110. The political and pra.Ctical_ dj_f:eic:uJt:L'"""e-=s _ _ _ 

· and potential for embarrassment to a coordinate branch in
hering in ·a court's second-guessing of a specific appoint
ment by an elected official are obvious. But these same 
probleL"ns do not exist . in Congress' establishing ~he thresh
hold qualifications of the .persons from whom the President 
may select in making a particular appointment. This is es
p~cially true where, as here, the effec t of the qualifica
tion requirement is to eliminate only a handful of persons 
from the pool of possible appointees. 

It is generally thought that Congress does not imper
missibly inva.de the Preside.i.-it' s ·cm::stitutional po1;qe't" of 
appoinr:ment by establishing qualifications for an office 
or position to ;;·1hich the President makes appointments. E. 
Condn, The President, Office and Powers, 1737··195 7 (1957), 
at pp. 74-75 . . I see no reason tiliy the limitation in 5 U.S.C. 
§ 3110 should stand on a different footing. In fact, i~ 
a merr.orandlu,1 dated November ll1-, 1972, from Assistant .Attorney 
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General Roger C. Cramton to John De~n, Couns el to th~ 
President (copy att2.ched), this office took the position ·~ 
that 5 U. s. C. § 3110 prohibited the President f-t:'om ap
pointing a relative to a temporary or permanent position 
on the White House staff. The meLnorandum not ed that what- · 
ever the constitutional difficulties in applying the 
statute ·when the President exercises his authority under 
Article II, Section 2 of the Constitution to appoint "officers 
of the United States11 

-- such as Cabinet or other high
level officials --, the statute seemed clearly to apply 
to subordinate positions on the White House staff, ·which 
fall within the category of inferior officers or employees 
subject to congressional control. 

- -· 
For the foregoing reasons, it is my conclusion that 

5 U.S.C. § 3110 prohibits the President from appointing 
his son · to a White aouse staff position. As pointed out 
in our memorandum of February 18 regarding Hrs. Carter, 
it makes no difference that he would serve without com
pensation. 

-·· 
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.J.·!H :~ tOE : b ow cc: 

John M • Harmon AUG 2 5 1977 
Assistant Attorney General, Office of Legal Counsel 

~iarriage of Department employees--nepotism restrictions 

Michael J. Egan 
Associate Attorney General 

File ( 
Gauf 
Eastwood 

We have reviewed the July 14, 1977, memorandum from James P. 
Turner, Deputy Assistant Attorney General , Civil Rights Division, 
and Anita J. Stephens, Research Analyst, Civil Rights Division, 
con~erning their marriage. We agree that their present assignments 
in the Civil Rights Division, as outlined in the memorandum, do not 
present a conflict or violate nepotism laws or regulations. 

Section 3110 of Title 5, United States Code, provides that a 
public official may not appoint or promote, or advocate the appoint
ment or promotion, of a relative, defined to include a wife, in an 
agency in which the public official is serving or over which he 
exercises jurisdiction or control.jA "public official" is defined 
as one T..who has authority to appoint, employ, promote or advance 
individuals, or to recotranend individuals for appointment, employ
ment, promotion, or advancementj 

Civil Service Commission guidelines on employment of relatives 
state that under the statute an official is considered to have 
advccated a relative's appointment or prc~otion if he simply refers 
the relative for consideration to one of his subordinat~ However, 
a relative may be employed by a subordinate of the officn:/1 "if the 
official himself is in no way involved in the action and if the 
agency concerned has no regulations prohibiting such employment." 
Federal Personnel Manual, Ch. 310, Subcb. 1. With respect to promo
tions, the Department's Merit Promotion Plan (DoJ order 1335.2A, 
July 26, 1972, ,l(b)) simply restates the statutory proscription that 
"an official of the Department may not appoint, promote or advance a 
relative to a position in the Department , nor may an official propose 
a relative for appointment, employment, promotion, or advancement in 
the Department." 

The Turner/Stephens memorandum states that "as Deputy Assistant 
Attorney General, Mr. Turner does not participate in or control hiring, 
assignment or personnel action with respect to paralegal employees." 
We assume that Mr. Turner would not be involved in any way with 
Ma. Steµhen's performance evaluation or any other type of appraisal or 
other action affecting her career. 
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Dianna, 

THE WHITE HOUSE 

WASHINGTON 

5/21/86 

As we discussed, attached 
are my memos to Peter on 
Mrs. Miller. I have them 
filed under "Nepotism." 

Dean 



THE WHITE HOUSE 

WASHINGTON 

Date ___ s_. :Z_o_. ~'--b __ _ 

Suspense Dale __________ _ 

MEMORANDUM FOR: ___ ,,....,(~-------
FROM: 

ACTION 

DIANNA G. HOLLAND 

Approved 

Please handle/review 

For your information 

For your recommendation 

For the riles 

Please see me 

Please prepare response for 
______ signature 

As we discussed 

Return to me for filing 

COMMENT 

G.dJl.L.i . ~ /JA e 1 ::nv----= 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

May 7, 1986 

PETER J. WALLISON ~~ / 

C. DEAN MCGRATH, JR.(;J Vl{ rJ1t.. 
Demaris H. Miller: Interview with 

/ 

Brigitte Schay (Office of Personnel Management) 

On April 18, 1986, I learned that Mrs. Miller had been offered 
and accepted a part-time position at the Office of Personnel 
Management (OPM) . On April 21 r: advised Jack Carley (General 
Counsel, OMB) of this fact. 

On April 23, 1986, I contacted Brigitte Schay (OPM) who was 
responsible for the selection of Mrs. Miller as a graduate 
student assistant at OPM. Dr. Schay advised me that she had 
contacted George Mason and George Washington Universities about 
candidates for the position. Dr. Schay advised that the 
position is difficult to fill because it requires a person with 
a background in psychology research, mathematics, and 
statistics. 

Dr. Schay and Kathleen Conley (Chief, Research and Demonstration 
Staff, OPM) interviewed Mrs. Miller and felt that she was the 
most qualified candidate for the job. Mrs. Miller's grades and 
course work matched the position's requirements perfectly. 
Furthermore, the two other candidates for the position indicated 
that they were not interested in the position. 

Dr. Schay stated that Mrs. Miller's relationship with the 
Director of OMB played no part in their hiring decision. 
Dr. Schay indicated that, if anything, Mrs. Miller's relation
ship was considered a negative factor. 

Based on my conversation with Dr. Schay, I am convinced that 
Mrs. Miller's selection to the position was not influenced by her 
relationship with Jim Miller (Director, OMB). I informally 
advised Jim Miller and Jack Carley of my conclusions. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

Status 

THE WHITE HOUSE 

WASHINGTON 

April 16, 1986 

PETER J. WALLISON .· ) n ( {}_, 
C. DEAN MCGRATH, JR011A /f . 
Demaris H. Miller: Status Report 

On April 15, 1986, I spoke with Ms. Miller about her application 
for a part-time position at the Office of Personnel Management 
(OPM). I learned that Ms. Miller has received no notification 
that she has been selected. I asked Ms. Miller to notify me as 
soon as she receives word on whether she has been selected. 
She promised to do so. 

Background 

Ms. Miller learned of the OPM opening through a friend at George 
Mason University. Ms. Miller's friend learned of the job from a 
professor at GMU, who had been contacted by Bergita Shay at OPM. 
The friend was not intereste~ and alerted Ms. Miller to the 
opening. Ms. Miller contacted Ms. Shay directly and submitted 
her SF-171 and letters of recommendation. Ms. Miller applied 
for the job to fulfill a practicum requirement for her Ph.D. 
Apparently, the job was advertised at George Washington 
University. Ms. Miller did not know if there were any other 
applicants. 



THE WHITE HOUSE 

WAS HI NG T O N 

June 29, 1983 

MEMORANDUM FOR JOHN S. HERRINGTON 
ASSISTANT TO THE PRESIDENT 
FOR PRESIDENTIAL PERSONNEL 

FROM: 

SUBJECT: 

RICHARD A. HAUSER/.5~ 
DEPUTY COUNSEL TO THE PRESIDENT 

Under Secretary of Commerce 
for Travel and Tourism 

We have been advised that Donna Tuttle, wife of Bob Tuttle, 
is being considered for appointment to the above-referenced 
position. The process by which Mrs. Tuttle first came to be 
considered for this position raises concerns under the 
anti-nepotism statute, 5 u.s.c. § 3110. It is our understand
ing that Bob Tuttle made inquiries concerning the suitability 
of his wife for this position with Joe Ryan and yourself. 
The anti-nepotism statute prohibits a "public official" -
defined as an officer with authority "to recommend indivi
duals for appointment, employment, promotion, or advancement" 
in an agency -- from advocating the appointment of a relative 
for a position in any agency "over which he exercises 
jurisdiction or control." 5 u.s.c. § 3110(b). Under 5 
U.S.C. § 3110(c), an individual who benefits from a recom
mendation prohibited by§ 3110(b) is not entitled to pay. 

It is not clear whether a technical violation of the anti
nepotism statute occurred in this case. It is of course Mr. 
Tuttle's job to recommend individuals for Presidential 
appointment, and while his portfolio does not specifically 
include the Commerce Department, nor is that area strictly 
off limits. He may thus be considered to fit the definition 
of "public official" in the statute. The critical question 
so far as actual violation of the statute is concerned would 
thus appear to be whether Mr. Tuttle exercises jurisdiction 
or control over the Commerce Department . While he obviously 
does not with respect to the operations of the Department, 
the Off ice of Presidential Personnel does exercise jurisdic
tion with respect to Presidential appointments at Commerce, 
and such authority may be considered sufficient under the 
statute. 



-2-

Quite apart from the question of compliance with the anti
nepotism statute -- on which no definitive answer is 
possible -- this appointment raises serious appearance 
problems. The media has focused considerable attention on 

J similar appearance problems in the recent past, and can be 
~ expected to do so in this case. While we understand Mrs. 

Tuttle to be eminently qualified for the position in 
question, her qualifications are likely to be overlooked by 
those in the media and on the Hill who are interested in 
embarrassing the Administration with renewed charges of 
nepotism. All of the individuals involved have been 
forthright in raising this question with our office, and we 
do not mean to suggest the existence of any willful or 
actual "nepotism." Appearance problems do, however, exist, 
and at a minimum they should be raised with Messrs. Meese, 
Baker and Deaver. 

RAH:JGR:aw 6/29/83 

cc: RAHauser 
JG Roberts 
Subj.~ 
Chron 



THE WHITE HOUSE 

WASH I NGT ON 

June 29, 1983 

MEMORANDUM FOR JOHN S. HERRINGTON 
ASSISTANT TO THE PRESIDENT 
FOR PRESIDENTIAL PERSONNEL 

FROM: 

SUBJECT: 

RICHARD A. HAUSER/'.5~ 
DEPUTY COUNSEL TO THE PRESIDENT 

Under Secretary of Commerce 
for Travel and Tourism 

We have been advised that Donna Tuttle, wife of Bob Tuttle, 
is being considered for appointment to the above-referenced 
position. The process by which Mrs. Tuttle first came to be 
considered for this position raises concerns under the 
anti-nepotism statute, 5 U.S.C. § 3110. It is our understand
ing that Bob Tuttle made inquiries concerning the suitability 
of his wife for this position with Joe Ryan and yourself. 
The anti-nepotism statute prohibits a "public official" -
defined as an officer with authority "to recommend indivi
duals for appointment, employment, promotion, or advancement" 
in an agency -- from advocating the appointment of a relative 
for a position in any agency "over which he exercises 
jurisdiction or control." 5 u.s.c. § 3110(b). Under 5 
U.S.C. § 3110(c), an individual who benefits from a recom
mendation prohibited by§ 3110(b) is not entitled to pay. 

It is not clear whether a technical violation of the anti
nepotism statute occurred in this case. It is of course Mr. 
Tuttle's job to recommend individuals for Presidential 
appointment, and while his portfolio does not specifically 
include the Commerce Department, nor is that area strictly 
off limits. He may thus be considered to fit the definition 
of "public official" in the statute. The critical question 
so far as actual violation of the statute is concerned would 
thus appear to be whether Mr. Tuttle exercises jurisdiction 
or control over the Commerce Department. While he obviously 
does not with respect to the operations of the Department, 
the Office of Presidential Personnel does exercise jurisdic
tion with respect to Presidential appointments at Commerce, 
and such authority may be considered sufficient under the 
statute. 
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problems. The media has focused considerable attention on 
similar appearance problems in the recent past, and can be 
expected to do so in this case. While we understand Mrs. 
Tuttle to be eminently qualified for the position in 
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those in the media and on the Hill who are interested in 
embarrassing the Administration with renewed charges of 
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MEMORANDUM 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

November 5, 1982 

FRED F. FIELDING 

PETER J. RJJSTHOVEN~<::l... 
Proposed Appointment of Maureen Reagan 
to Industry Sector Advisory Committee 

As you requested, I have reviewed the above-referenced proposal 
in light of the anti-nepotism statute, 5 u.s.c. § 3110, a copy 
of which is attached. My legal opinion is that this statute 
would not bar this appointment; my best judgment, however, is 
that it would be a mistake for the appointment to be made. 

Since the inquiry to Helene von Damm came from Ambassador Brock's 
office, I spoke briefly with Don de Kieffer, the General Counsel 
to the Trade Representative, to get some background information 
on Industry Sector Advisory Committees ("ISACs"). de Kieffer 
basically confirmed the information in von Damm's memorandum for 
you -- including the fact that no payments of any kind are made 
to ISAC members -- and added that there were hundreds of persons 
serving on such committees. de Kieffer also indicated that ISAC 
appointments were not all that significant, although he conceded 
that ISAC members probably reap from this service a modicum of 
"prestige" and related benefits within their industries. 

With respect to potential legal obstacles to appointment of the 
President's daughter, the key portion of the anti-nepotism stat
ute is 5 u.s.c. § 3110(b), which provides that a public official 
may not appoint or advocate for appointment, in or to a civilian 
position "in the agency" in which he serves or over which he ex
ercises "jurisdiction or control," any relative. ISACs are under 
the joint auspices of the Trade Representative and the Department 
of Commerce; both of these are under the jurisdiction and control 
of the President, and one is even within the Executive Office of 
the President. It seems highly unlikely, however, that other 
conditions specified in the statute are present. 

First, I doubt seriously that ISAC posts, as part-time positions 
that do not even provide for expense reimbursement, would be con
sidered to be positions "in" an agency within the meaning of the 
statute. This reading is-Underscored by the fact that the only 
apparent statutory sanction is a prohibition on paying illegally 
appointed relatives from appropriated funds, 5 u.s.c. § 3110(c). 
Finally, as a factual matter, the President -- who is, after 
all, the relevant "public official" here -- is not the one who 
is appointing his daughter or advocating her appointment. 

C n~nl'"' O'fic() ... w· 'te House .Q!.111.JJ ,, I 

R£STRlCTED " m 
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Nevertheless, I think it inevitable that any appointment of the 
President's daughter to any position in or related to the Exec
utive Branch will invite adverse public and media reaction of a 
fairly predictable sort -- a point that requires neither bela
boring nor elaboration. Morever, and notwithstanding the argu
ments noted in the previous paragraph, this criticism may very 
well include the assertion that the President has "broken the 
law" to help his daughter. To be sure, the arguments that the 
anti-nepotism statute does not apply are far from recondite; 
but it would be naive to expect a Washington Post article about 
Maureen Reagan getting a Government post1on tO'"'ei1gage in any 
close textual analysis of the statute for the purpose of show
ing that it isn't really applicable. 

I see little reason for exposing the President to this kind of 
criticism, and recommend that von Damm and Brock be advised 
that the appointment not be made. Before doing so, however, 
it would probably be prudent to confer briefly with Michael 
Deaver. Also, it might be wise to discuss with Deaver and 
von Damm exactly how -- and by whom -- Maureen Reagan should 
be told of this decision. Finally, I think it might be pre
ferable for you to handle these consulatations orally, rather 
than by memoranda. 

Attachment 



5 § 3109 EMPLOYEES Ch. 81 

Explanatory Notes 

In subsection (a), the definitions of 
"agency" and "appropriation" -ere added 
on authority of the Act of Aug. 2, 1946, 
ch. 744, § 18, 60 Stat. 811. 

In subsection (b), the words "the pro
visions of this title governing appoint
ment In the competitive service" are sub
stituted for "the civil-service Jaws". The 
words "chapter 51 and subchapter III of 
chapter 53 ot this title" are substituted 
tor the reference to the classification 

laws which originally meant the Classifi
cation Act of 1923, as amended. Excep
tion from the Classification Act ot 1949 is 
based on sections 202(27), and 1106(a) ot 
the Act ot Oct. 28, 1949, ch. 782, 63 Stat. 
956, 972. 

Standard changes are made to conform 
with the definitions applicable and the 
style of this title as outlined In the pref
ace to the report. 

Cross R.ef erences 

Community Relations Service, Department ot Commerce, authority of Director to 
procure services as authorized by this section at $75 per diem limitation, see 
section 2000g ot Title 42, The Public Health and Welfare. 

Education professions development grants and contracts, see section lOOlt ot Title 20, 
Education. 

Employment of experts or consultantH by Director ot Administrative Office ot United 
States Courts, see note set out under section 602 of Title 28, Judiciary and Ju
dicial Procedure. 

Oeneral Accounting Office authorized to credit accounts ot special d isbursing agent 
ot Saint Elizabeths Hospital with certain amounts, notwithstanding this sec
tion, see section 168 of Title 24, Hospitals, Asylums, and Cemeteries. 

International HeaJth Research Act ot 1960, application of section to, see sections 
2102, 2100 of Title 22, Foreign Relations and Intercourse; section 2421 ot Title 
42, The Public HeaJth and Welfare. 

Travel expenses of consultants or experts, see section 5703 ot this title. 

Notes of Decisions 

Evidence 2 
Temporary leiral services 

1. Temporary leiral services 

Government agency was vested with 
authority to secure temporary or inter
mittent services of attorney by contract 
or appointment and authorized It to enter 
into independent contractor relationship 
with attorney a s distinguished from em 
ployment status. Boyle v. . S., 1962, 309 
F.2d 399, 159 Ct.Cl. 230. 

2. Evidence 

In action by temporary appointee 
against the Secretary of the Army and 

others tor mandatory injunction com
manding reinstatement ot temporary ap
pointee to position as astronomer in 
Army Map Service, evidence establlshed 
thst appointing officer accorded to tem
porary appointee all procedural preroga
tives required to be extended in case of 
temporary appointees, and that valid reg
ulations of the Civil Service Commission 
au thorized separation ot temporary ap
pointee from the service. Kameny v. 
Brucker, 1960, 282 F.2d 823, 108 U.S.App. 
D.C. 340, cer tiorari dismissed 81 S.Ct. 802, 
365 .S. 8t3, 5 L.Ed.2d 809. 

§ 3110. Employment of relatives; restrictions 
(a) For the purpose of this section

(1) "agency" means-

(A) an Executive agency; 

(B) an office, agency, or other establishment in the leg
islative branch ; 

382 
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hich originally meant the Classifi
Act of 1923, as amended. Excep-
1m the Classification Act C1f 1949 Is 
1n section s 202(27), and 1106(a) of 
t of Oct. 28, 1949, ch. 782, 63 Stat. 
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602 ot Title 28, .Judiciary and Ju-

'ounts of special disbursing agent 
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Ion 5703 ot this title. 
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restrictions 

· establishment in the leg-

Ch. 31 AUTHORITY FOR EMPLOYMENT 5 § 3110 

(C) an office, agency, or other establishment in the judi
cial branch; and 

(D) the government of the District of Columbia; 

-~) "public official" means an officer (including the Presi
dent and a Member of Congress), a member of the uniformed 
service, an employee and any other individual, in whom is vest
ed the authority by law, rule, or regulation, or to whom the au
thority has been delegated, to appoint, employ, promote, or ad
vance individuals, or to recommend individuals for appointment, 
employment, promotion, or advancement, in connection with em
ployment in an agency; and 

(3) "relative" means, with respect to a public official, an in
dividual who is related to the public official as father, mother, 
son, daughter, brother, sister, uncle, aunt, first cousin, neph
ew, niece, husband, wife, father-in-law, mother-m-law, son-in
law, daughter-in-law, brother-in-law, sister-in-law, stepfather, 
stepmother, stepson, stepdaughter, stepbrother, stepsister, half 
brother, or half sister. 

(b) A public official may not appoint, employ, promote, advance, 
or advocate for appointment, employment, promotion, or advance
ment, in or to a civilian position in the agency in which he is serv
ing or over which he exercises jurisdiction or control any individual 
who is a relative of the public official. An individual may not be ap
pointed, employed, promoted, or advanced in or to a civilian position 
in an agency if such appointment, employment, promotion, or ad
vancement has been advocated by a public official, serving in or ex
ercising jurisdiction or control over the agency, who is a relative of 
the individual. 

( c) An individual appointed, employed, promoted, or advanced in 
violation of this section is not entitled to pay, and money may not be 
paid from the Treasury as pay to an individual so appointed, em
ployed, promoted, or advanced. 

(d) The Civil Service Commission may prescribe regulations au
thorizing the temporary employment, in the event of emergencies re
sulting from natural disasters or similar unforeseen events or cir
cumstances, of individuals whose employment would otherwise be 
prohibited by this section. 

(e) This section shall not be construed to prohibit the appoint
ment of an individual who is a preference eligible in any case in 
which the passing over of that individual on a certificate of eligi
bles furnished under section 3317(a) of this title will result in the 
selection for appointment of an individual who is not a preference 
eligible. 

Added Pub.L. 90-206, Title II, § 221(a), Dec. 16, 1967, 81 Stat. 640. 

383 



:ENT ORGANIZATION 

pay, and description or the quall!lcattona 
ber with a statement o! the !unctions per. 

rency considers !ull public report on theee 
ial security, he may omit the items from h1I 
resent the information in executive session 
o! Congress as the presiding o!!lcer thereof 

ritle IV,§ 414(a)(2)(B), (C), Title VIII 
• 92 Stat. 1178,.1221. ' 
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ana&'e
maxl 
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d Dls
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na for 
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tment, 
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eatab
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nd fix 
teetion 
•ormer 
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1, waa 

ilf (a) 
•• (b) . 
lment. 
'• (C), 
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'8, •ee 
et out 
1 title. 
:c> ot 
ice to 
mce to 
>n the 
1>8ri

l day 
(a)(f) 
under 

abllah 
Out-

aide the 6-raJ Schedule. Section 
fl4(a) (2) (A), ot Pub.L . 95-454 provided 
that: "~otwlthstandlng any other provt. 
•Ion of law (other than section 81(){ ot tJ. 
tie Ii, United States Code (this aection]) 
the authority granted to an agency <ai 
defined In section 11102(a) (1) of such title 
Ii [section 6102(a) (1) of this title}), to ea
ta bllsh scientific or professional ]>osltlon1 outside of the General Schedule la hereb7 terminated.'' 

Section illi(a) (8) of Pnb.L. M--4M pro
vided that the J>rovialons of this note 
take effect 180 days after Oct. 13, ms. 

Llmltatlona •• Executive Poaltlell8 Net 
to Appl7 to lndlvldaah Oceap~ Those 
Poaltlona en October U, 1978. 8ectlon 
ilf(a) (8) of Pub.L. 95-fM provided that· 

"(A) 'rhe provisions of raragraph1 (lj 
and (2) of this subsection amending thh 
HCtlon and sec:tlon 6108 of this title] 
•hall not apply with respect to any posi
tion so long as the Individual occupying 
such position on the day before the date 
of the enactment of this A.ct (Oct u, 
1978] continues to occupy such position. 

"(B) The Director--
"(I) In establlabing under eectlon 11108 

of title Ii, United States Code (llectlon 
6108 of this title], the maximum num
ber of position• which may be placed 
ID GS-16, 17, and 18 ot the General 
Schedule, and 

"(II) In '1!8tabllahl.ng under llectlon 
810. of such title Ii [this 8ection] the 
maximum number of •clentltlc or pro
fessional poaitlona which may be estab
lished, 

•ball take Into account po1ltioD1 to 
which IUbparagraph (A.) of th1a 11ara
lfl'llph applies." 

Section illi(a) (S) ot Pnb.L. Dl'S-46' pro. 
vided that the provillloD1 of aectfon 
flf(a) (8) are effective 180 daya after Oct. 
18, ms. 

Lesblattve llbtoey. For leaialatlve 
hlatory and purpoae of Fnb.L. 96=4M, -=· U.S.Code Cong. and Adm.New•, p . 

lmhmtratlve law Judges 

&a many administrative l~w Judges u are 
uired to be conducted in accordance with 
UUe. Administrative law Judges shall be 
o far aa practicable, and may not perform 
.utles and responsibWtles as adminlatrative 

2(a) (1), (b)(2), (d) (1), Mar. 27, 1978, 

au b 
e law 
r ex

and 

aet.._ to Hean.. Elmmfner la ABT 
Lew, Btc., D-.ct BefOftllcee te A4-
aha1atnitive X..w Ju..... Sectlon 8 ot 
Pub.L. ~2111 proTlded that : "Any ret-ce ID any law, ~latlon, -or order 
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to a hearing examiner appointed under 
llllCtioll 8100 ot title Ii United States 
Code, (thla lll!Ctlon], ahah be deemed to 
be a reference to an administrative law 
judge." ,_ .. 
~latlve Jlhtol')'. For legislative 

hlstol')' and purpose of Pub.L. 00-2111, see 
1978 U.S.Code Cong. and Adm.News, p . 
f96. 
.. Appolntlq ••th•rltT 

By reason of provilllons inserted by 
Congress Into Department -of Labor ap-

l 

proprlatlon acts, Secretary of · Labor la 
authorl.zed to deviate from the Teqnlre
.ment of section 919(d) of Title 83 of anall
fied administrative Jaw judges, and quall
tled admlnitltratlve law judges were not 
the only proper hearing officers for black 
Jung cases. Director, Office of Workers' 
Compensation Programs, U. S. Dept. of 
Labor v. Peabody Coal Co., C.A.7, 1977, 
1iM F .2d 810. 

§ 11108. EmploJ'IDent of detective agencies; restrictions 

Indez to Notea 
Vbarader of aervtC!Oll to be performed 1 
Paupoae ~ 
8lmllar orpnbatlona I 
Staadtas a 

~-Purpose 
Tills section was Intended to prohibit 

employment by the government of detec
tive agency as It was constituted In 1892, 
and the prohibition does not extend only 
to government use of detectives during 
labor disputes. U. 8 . ex rel. Weinberger 
v. Equifax! Inc., C.A.Fla.1977, M7 F.2d 
fM. rehear ng denied 1161 F.2d 831, cer
tiorari denied 98 S.Ct. 768, fM U.S. 1035, 
M L.Ed.2d 782, rehearing denied 98 8.Ct. 
1477, fM U.S. 918, M L.Ed:2d 611. 
I. 8lmUar orpnbatlen• 

An organisation Is not "similar" to or
gaalsatlon referred to In thla aectlon un-

Jess It otters for hire mercenary, quasl
mllltary forces as strikebreakers and 
9.rmed guards. U . 8 . ex rel. Weinberger 
v. Equifax! Inc., C.A.Fla.1977ci M7 F:2d 
fli6, rehear ng denied 1161 F .2 831, cer
tiorari deuied 98 S.Ct. 768, f34 U.S. 103ll, 
M L .Ed.2d 782, rehearing denied 98 S.Ct. 
1477, f31i U.S. 918, M L.Ed.2d 1111. 
a. 8tandlll.&' 

Plaintiff who alleged no Injury In fact 
lacked standing to seek declaratory judg
ment that government employment of 
credit reporting company to provide In 
formation on prospective government em
ployees violated this section. U. S. ex 
rel. Weluberp:er v. Equifax, 1nc .. C.A.Fla. 
1977 M7 F .2d fM, rehearing denied 1161 
F .2d 831, certiorari denied 98 S.Ct. 768, 
484 U.S. 103ll, M L .Ed.2d 782 rehearing 
denied 98 S.Ct. lf77, f8li U.S. 9l8, M L .Ed. 
2d 1111. 

I 8109. EmploJIIlent of experts and consultants; . t.emporary or inter
mittent 

[Bee main "olume for-tezt of (a) and (b)] 
(c) Posttlons In tpe Senior Executive Service may not be !llled under 

the authority or subsection (b) of this section. 
As amended Pub.L. 96-464, Title IV, § 402.(b), Oct. 13, 1978, ·92 Stat. 
1160. 

D'l'8 ~dmeat. Snbaec. (C) . Pnb.L . 
~ added anbaec. (c). · 

mtedlve Date of 1978 Amendment. 
Amendment by Pnb.L. ~ ettectlve 9 
monthl after Oct. 18 1978, and congres
Bioaal review of _j)roTialons of 1ectlons f-01 
through fl2 of Pub.L. 116-fM, aee aectlon 

flli of Pub.L .. 911-4M, 1et out as a 'Dote 
under section 8131 of thll title. 

Le&'i•latlve Hlatol')'. For legislative 
history and purpose of Pnb.L. ~. aee 
1978 U.S.Code Cong. and Adm.New&, p . 
Zi23. 

ii tl110. EmploJ'IDent of relaUves; restrictions 

[Bee main "olume for ,tezt of (a) to (c)] 

(d} The O!!lce o! Pel'tlonnel Management may prescribe regulations 
authorizing the temporary employment, in the ,event o! emergencies re
sulting !rom natural disasters or similar unforeseen events or circum
stances, o! individuals whose employment would otherwise be prohibited 
by this section. 

[Bee main "olume for tezt of (e)] 

As -amended Pub.L. 96-464, Title IX, § 906(a) (2), Oct. 13, 1978, 92 Stat. 
1224. 

U'18 ~dma.t. Snbsec. Cd). Pub.L. 
~ 1Ubstltuted "Ottlce of Personnel 
Management" for "Civil Service Commls
alon". 

Btteetlve D~ of U78 Amendment. 
Amendment_ by Pnb.L. 9li-4M effective 90 
4ay• after Oct. 18, ms. aee section 807 of 

Pub.L . ~M. 11et out as a note under 
aectlon .1101 of this title. 

Leslalatlve Hlatory. For legislative 
history and purpose of Pub.L . 91>-4114, aee 
1978 U.S.Code Cong. and Adm.New•, p . 
2728. 
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