Ronald Reagan Presidential Library
Digital Library Collections

This i1s a PDF of a folder from our textual collections.

Collection: Culvahouse, Arthur B.: Files

Folder Title: Supreme Court - Robert Bork - Copy of
Candidate Notebook - Rehnquist/Scalia (1)

Box: OA 15065

To see more digitized collections visit:
https://reaganlibrary.gov/archives/digital-library

To see all Ronald Reagan Presidential Library inventories visit:
https://reaganlibrary.gov/document-collection

Contact a reference archivist at: reagan.library@nara.gov

Citation Guidelines: https://reaganlibrary.gov/citing

National Archives Catalogue: https://catalog.archives.gov/



https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/

VITIYOS HADILSACL



THE WHITE HOUSE

WASHINGTON

June 5, 1986

MEMORANDUM FOR PETER J. WALLISON

FROM: ALAN CHARLES RAUL %

SUBJECT: Summary Information Regarding
Certain Judges

This memorandum sets forth summary information (distilled mostly
from press accounts) and conclusions regarding Judges Scalia,
Bork and Winter, and Justice Rehnquist. I have concentrated on
Judges Scalia and Bork. Please advise if you would like me to
follow up on any of the preliminary thoughts expressed here.

ANTONIN SCALIA

Biographical Information

AGE: 50

BORN: March 11, 1936, Trenton, New Jersey
COLLEGE: Georgetown University, A.B. 1957
LAW SCHOOL: Harvard Law School, LL.B., 1960
MILITARY: Apparently none

PARTY: Republican

RELIGION: Probably Roman Catholic

FAMILY: Married since 1960; nine children
RESIDENCE: McLean, Virginia

HEALTH: ©No negative indications

(See attached biographical materials.)

Judicial History

APPELLATE COURT: D.C. Circuit, appointed by President Reagan,
1982



Professional Experience

Visiting Professor, Stanford Law School, 1980-81.

Professor, University of Chicago Law School, 1977-82,

Resident Scholar, American Enterprise Institute, 1977.

Visiting Professor of Law, Georgetown University Law School,
1977.

Assistant Attorney General, Department of Justice, 1974-77.

Chairman, U.S. Administrative Conference, 1972-74.

General Counsel, Office of Telecommunications Policy, Executive
Office of the President, 1971-72.

Professor, University of Virginia Law School, 1967-71.

Sheldon Fellow, Harvard University, 1960-61.

Private practice in Cleveland, Ohio, 1960-67.

General Considerations and Confirmability

Scalia has been a life-long conservative. Supposedly, even
while in law school, he chided classmates about favoring
excessive government regulation. He was a hardcore Goldwater
supporter and a fan of Bill Buckley and the National Review.

Scalia is said to be "phenomenally well prepared" at oral
argument -- he reads all the briefs himself, rather than relying
on clerks' summaries. He also writes his own opinion, sometimes
without using clerks' drafts. Scalia writes well and is
accessible to the non-lawyer. Though he is called an
archconservative, he is also an independent thinker who does not
bend his principles to suit the circumstances. According to
reports, for example, when he served in the Nixon White House he
actively opposed a plan to control certain programming on
public television. 1In 1985, he struck down part of a
deregulatory scheme adopted by FERC to loosen government
controls over natural gas prices. In another case, Scalia,
joined by Judges Bork and Starr, decided that Washington's
M.T.A. acted unconstitutionally in refusing to rent subway
advertising space to someone who wanted to post an anti-Reagan
photomontage.

Like Bork, Scalia is uniformly considered a first-rate legal
scholar. Even liberal Democrats concede this. The confirmation
process, consequently, should be relatively easy, especially in
light of the fact that a conservative Justice is being replaced.
Also enhancing Scalia's confirmation prospects, I would imagine,
is the fact that he is an Italian-American -- he would be the
first appointed to the Supreme Court. Another significant point
is that he does not seem to have antagonized any particular
groups or powerful individuals in his rise to prominence.

No press accounts raise the issue of Judge Scalia's health. All
indications are that he is an extremely vigorous and dynamic
fifty-year-old. He is described as an extroverted, hail-fellow
well-met-type person. According to a feature story in American






Judge Scalia also has a good track record in cases appealed to
the Supreme Court. As of early 1985, the Supreme Court agreed
to review three out of the four cases in which Scalia dissented
and in which the losing party appealed to the Supreme Court.
Even more impressive, the Supreme Court did not review any of
the fifty-three majority decisions he authored.

i Overall Judicial Philosophy .

Judge Scalia believes in a strong executive, a strong
legislature and a relatively weak court. Strong emphasis on
"separation of powers" is the hallmark of his jurisprudence.
Prior to becoming a judge, Scalia drafted the ABA's amicus brief
in Chadha in which he argued that the one-House legislative veto
was unconstitutional. On the bench, he has been particularly
deferential to the military, and the executive's conduct of
foreign affairs.

Judge Scalia has said that courts are bad at, and therefore the
wrong institution for, organizing society, spending money and
generally getting things done. (See Policy Review, Tab C.)
Scalia has supposedly said that the judiciary exists not to
balance majority interests but to defend a short list of
individual minority rights. 1In his dissents, he often chides
colleagues not to get involved in extra-judicial matters.

Scalia, an administrative law specialist, believes that Congress
has delegated too many policy judgments to the agencies. As a
result, neither Congress nor the President can properly
supervise the results. He said in 1979 that policy judgments
require political decisions and should be made by elected
representatives. If Congress fails to make the hard choices by
enacting legislation, agencies should not do Congress' work by
implementing policies that were never embodied in a statute.

This analysis plainly bespeaks judicial restraint and suggests
Scalia would not be an activist judge or rely on his own
preferences to fill interstices in legislation. This approach,
however, does not necessarily signify a "limited government"
philosophy, because he does recognize Congress' broad power to
make choices. On the other hand, he would resist stretching the
terms of legislation beyond what Congress narrowly addressed.

In a sexual discrimination case, for example, Scalia dissented
(with Bork) from a decision extending the civil rights laws to
cover sexual harassment in the workplace.

Further evidence of Scalia's conservative approach to statutory
construction is his view on legislative history. He has noted
that Committee reports should be given only marginal
significance in interpreting laws because they generally do not
come to the attention of, much less are approved by, the
enacting members of Congress. He thus cautions against "routine
deference" to such reports since they are usually prepared by






Antonin Scalia

Circuit Judge Born: 1936

€. Circuit
. Courthouse
shington, D.C. 20001
(202) 535-3356
Appointed in 1982
by President Reagan

Education Georgetown Univ,, A.B., 1957; Harvard
Univ,, LL.B., 1960, Editor, Harv. L. Rev.

Private Practice Associate, Jones, Day, Cockley &
Reavis, Cleveland, 1960-67

Government Positions General counsel, Office of
Telecommunications Policy, Executive Office of the
President, Washington, D.C., 1971-72; Chairman,
Administrative Conference of the U.S., 1972-74;
Assistant Attorney General, Office of Legal Counsel,
Department of Justice, 1974-77

Academic Positions Sheldon Fellow, Harvard
Univ,, 1960-61; Professor of Law, Univ. of Va., 1967-
71; Visiting Professor of Law, Georgetown Univ,, 1977;
Professor of Law, Univ. of Chicago, 1977-82; Visiting
Professor, Stanford Univ. Law Sch., 1980-81

Other Employment American Enterprise Institute:
Resident Scholar, 1977; Editor, Regulation, 1977-82

Professional Associations A.B.A.; Ohio Bar Assn.,

1962; Va. Bar Assn., 1970

‘teworthy Rulings

.nmunity for Creative Non-Violence v. Watt, 703 E2d
586 (1983)(en banc): The D.C. Circuit reversed the
district court’s decision that the U.S. Park Service could
lawfully deny demonstrators permission to sleep in tents
erected in Washington parks as part of a demonstration
of the plight of the homeless. The Park Service had
granted a permit for 24-hour, round-the-clock
demonstrations, but (pursuant to a recent regulation)
would not permit demonstrators to sleep at the site.
The demonstrators insisted that sleeping was an integral
part of their demonstration, that it was symbolic
speech—like tossing tea into Boston Harbor. They were
seeking to communicate that they had no regular place
to sleep. Judge Mikva wrote the majority opinion (see
coverage under his name), concludi~~+hat the
government had “failed to show hov e prohibition of
sleep, in the context of round-the-clock demonstrations
for which permits have already been granted, furthers
any of its legitimate interests.” Id. at 587. Judge Scalia
dissented, opposing inclusion of “symbolic speech”
within the guarantees of the first amendment. He
asserted that “when the Constitution said ‘speech’ it
meant speech and not all forms of expression.” Id. at

622. The Supreme Court reversed, upholding the Park
Service. Clark v Community for Creative Non-Violence,
No. 82-1998, 52 U.S.L.W. 4986 (6-29-84).

Chaney v. Heckler, 718 F.2d 1174 (1983): The D.C.
Circuit vacated and remanded the district court’s ruling,
holding that the FDA had jurisdiction to interfere with
a state’s use of prescription drugs for lethal injections
employed for executions, and that the FDA’s refusal to
exercise this jurisdiction was arbitrary and capricious.
Judge Wright wrote the majority opinion, which
concluded that the court had jurisdiction to review the
FDA’s refusal under § 10 of the Administrative
Procedure Act, which established a “strong
presumption” of reviewability. Scalia dissented,
asserting that even if the FDA had jurisdiction, it should
be able to decline exercising it without judicial second-
guessing. On the merits of the petition, he asserted: “The
condemned prisoner executed by injection is no more
the ‘consumer’ of the drug than is the prisoner executed
by firing squad a consumer of the bullets.” The Supreme
Court essentially agreed with Scalia and reversed,
holding that the FDA’s refusal to comply with the
convict’s requested interference was not subject to
review under the APA. Heckler v. Chaney, No. 83-1878,
53 U.S.L.W. 4385 (3-20-85).

Media Coverage

An article by Richard Vigilante discussed Scalia’s views.
Referring to the tradition of respect for individual rights,
Scalia said: “But that tradition has not come to us from
La Mancha, and does not impel us toright the
unrightable wrong by thrusting the sharpest of our
judicial lances heedlessly and in perilous directions.”

Regarding Scalia’s views on the separation of powers,
Vigilante reported that he believes the courts are
“designed to protect the rights even of one man against
the entire state.” The single individual with one vote
and no friends will have his day in court but will receive
little help from the legislature, whose function is to
provide for the needs of majorities. “Courts exist not to
balance majority interests but to defend a short list of
unassailable minority rights,” Scalia was reported to
have asserted. R. Vigilante, “Beyond the Burger Court:
Four Supreme Court Candidates Who Could Head a
Judicial Counterrevolution,” Policy Rev,, No. 28 (Spring
1984), at 22-23.

A column in the Legal Times chose the following words
by Scalia as its quote of the week: “This case, which
involves legal requirements for the content and labeling
of meat products such as frankfurters, affords a rare
opportunity to explore simultaneously both parts of
Bismarck’s aphorism that, ‘No man should see how laws
or sausages are made.”” Legal Times, Dec. 17, 1984, at 3.

Scalia was featured in an American Lawyer article in
March 1985. According to the article, when Scalia first
joined the D.C. Circuit he started poring over other
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Antonin Scalia (cont.)

judges’ draft opinions, “covering them with detailed and
often critical marginal comments, even if he [wasn't]
on the panel deciding a case.”

Scalia appears to be well liked by the other judges,
however, according to the article. “Several of the judges
on the D.C. Circuit, interviewed on the condition they
would not be identified, say Scalia is so personable that
he has created a feeling of good will that pervades the
court.”

The article noted that when Carter administration
officials were reviewing the Nixon administration’s
efforts to control the Corporation for Public
Broadcasting, they found that Scalia—while general
counsel of the Office of Telecommunications Policy—
fended off Nixon's attempts to reduce the autonomy of
public television. “Scalia actually comes off looking very
good,” according to a Carter administration aide. “He’s
about the only one.”

According to the article, Scalia attacked the Freedom

of Information Act in a 1982 piece he wrote for the
conservative American Enterprise Institute’s magazine,
Regulation. Of FOIA he wrote: "It is the Taj Mahal of
the Doctrine of Unanticipated Consequences, the Sistine
Chapel of Cost-Benefit Analysis Ignored.” Scalia
insisted that FOIA’s defects “cannot be cured as long

as we are dominated by the obsession that gave them
birth—that the first line of defense against an arbitrary
executive is do-it-yourself oversight by the public and
its surrogate, the press.”

The article noted that Scalia’s chances for nomination
to the Supreme Court are good: “One thing Scalia has
going for him is that, unlike Bork or Richard Posner of
the Seventh Circuit, he would face no politically
embarrassing opposition to his nomination.” As one
Washington lawyer put it, “If you're looking for someone
you're trying to confirm, maybe Posner has ruffled
enough feathers, but not Scalia.”

“Of the many liberal lawyers interviewed for this article,
none plans to lobby against a Scalia nomination,” the
author observed. “Indeed, it is remarkable that in as .
partisan a place as Washington Scalia can garner the
respect and even the support of people who find his
politics repugnant.” The article quoted one lawyer
saying: “I've known him for yea these many years and
we've disagreed on many, many things, but I've never
known him to be unprincipled.” S. Adler, “Live Wire
on the DC Circuit,” The American Lawyer, March, 1985,
at 86.

In his New York Times essay “Free Speech v. Scalia,”
William Safire called Judge Scalia the worst enemy of
free speech in America today. In a dissent to a decision
in which the appeals court held that an Op-Ed page

was “the well recognized home of opinion and comment,”
Scalia wrote: “The expectation that one who enters the
‘public, political arena’...must be prepared to take a
certain amount of ‘public bumping’ is already fulsomely
assured by the New York Times Co. v. Sullivan...
requirement of actual malice in the defamation of
public figures.” Safire wrote that since the word
“fulsomely” means “foully, disgustingly, offensively,” or
at least “excessively,” and since Scalia has “too precise
awriting style to have lapsed into a misuse of the word
to mean ‘fully’,” Scalia must be sending a message to
“Justice-pickers” that he would tear down the free
speech protection in Sullivan. W. Safire, “Free Speech

v. Scalia,” N.Y. Tmes, April 29, 1985, at 19, col. 5.

Lawyers’ Comments

Very courteous, véry conservative, highly regarded in
all categories, adagired even by those who strongly
disagree with him. He is often mentioned as a possible
Supreme Cou#t nominee.

Additional comments: “Personable, politically astute,
becoming a leader on the court, is very conservative,
will probably go to the Supreme Court.” “Off the charts,
spectacyili@rise, friendly, brilliant, conservative but
generallynot doctrinaire, active in arguments, has a
clear writing style, has a flair in everything he does.”
“A conservative activist, very able.” “Very conservative
on statutory construction and judicial review.” “He
scares me. Very smooth, bright, and dead wrong on key
issues—including the first amendment. He also does
not seem to have learned from history. For example,

his views on demonstrators sleeping on the Mall betrays
ignorance, it seems, of the calamitous mess we had with
tHe bonus marchers during the Depression.” “He has
gotten a lot of favorable publicity, seems to be a healer
on the court, but is definitely aligned with the
conservatives of the Supreme Court.” “Very influential
within the court, is well liked by the other judges, has
lots of influence, is worth watching.” “Quick, usually
concise, charismatic.” “Overwrites opinions.”
“Academic.” “Very pleasant, an arch conservative on
civil rights, pro-government, pro-executive.” “I'd appoint
him to the Supreme Court ahead of Bork; he doesn’t
get irritable; a most able jurist.” “Very sharp, very
capable, pleasant personality, holds controversial view~
on many issues, is likely to go to the Supreme Court.”

Summer 1985

Aimanac of the Federal Judiciary ¢« Volume 2

D.C. Circuite 15

©LawlLetters, Inc. 1985



D.C. CIRCUIT COURT OF APPEALS 143

Resident scholar American Enterprise Institute, Washington, 1977, adjunct
scholar 1977-82; trustee Woodrow Wilson International Center for Scholars.
Member Presidential Task Force on Antitrust 1968; consultant Cabinet Commit-
tee on Education.

Author The Antitrust Paradox: A Policy at War Vith liself (1978).

Antonin Scalia United States Courthouse, 3rd & Constitution Avenues, NW,,

Washington, D.C. 20001 (202-535-3356). Orig. App't. Dt. 8-17-82.

Born Mar. 11, 1936 in Trenton, New Jersey; married Maureen McCarthy; nine
children.

Georgetown University, A B. 1957; University of Fribourg (Switzerland),
1955-56; Harvard Law School, LL.B., 1960; admitted to Ohio bar 1962.

1960-67 associate Jones, Day. Cockley & Reavis; 1960-61 Harvard University,
Sheldon Fellow; 1967-71 professor University of Virginia Law School; 1971-72
general counsel, Executive Office of the President, Office of Telecommunica-
tions Policy: 1972-74 chairman Administrative Conference of the U.S.; 1974-77
Assistant Attorney General, Office of Legal Counsel; 1977 visiting professor of
law Georgetown University Law School; 1977 resident scholar American Enter-
prise Institute; 1977-82 professor University of Chicago Law School; 1980-81
visiting professor Stanford University Law School; 1982-date Judge U.S. Court of
Appeals for District of Columbia Circuit appointed by President Reagan.
Kenneth W, Starr U.S. Courthouse, 3rd & Constitution Avenue, N'W, Wash-

ington, D.C. 20001. (202-535-3000).

Born July 21, 1946 in Vernon, Texas; married Alice Mendell; two children.

Harding College, 1964-66; San Antonio Callege, 1966; George Washington
University, A.B., 1968; Brown University, A.M., 1969; Duke Law School, J.D,,
1973; admitted to California bar 1973, Virginia bar 1979, D.C. bar 1979.

1973-74 law clerk to Hon. David W. Dyer, Fifth U.S. Circuit Court of
Appeals; 1974-75 associate Gibson, Dunn & Crutcher, Los Angeles, California;
1975-77 law clerk to Hon. Warren E. Burger, U.S. Supreme Court; 1977-80
associate Gibson, Dunn & Crutcher, Washington, D.C.; 1981-84 Counselor to the
Attorney General of U.S.; 1984-date Judge U.S. Court of Appeals for District of
Columbia Circuit appointed by President Reagan.

Laurence H. Silberman Born October 12, 1935 in York, Pennsylvania; married

Rosalie Gaull; 3 children.

Dartmouth College, A.B., 1957, Harvard Law School, LL.B., 1961; admitted to
Hawaii bar 1962, D.C. bar 1973.

1961-67 associate then partner Moore, Torkildson & Rick; 1967-69 attorney
National Labor Relations Board. Office of General Counsel, Enforcement di-
vision; 1969-73 Department of Labor, 1969-70 Solicitor, 197073 Under Sec-
retary; 1973-74 partner Steptoe & Johnson; 1974-75 Deputy Attorney General,
Department of Justice; 1975-77 Ambassador 1o Yugoslavia, 1977-78 Senior
Fellow, American Enterprise Institute; 1977-78 Dewey, Ballentine, Busby, Palm-
er & Wood. Of Counsel: 1978-79 partner Morricon & Foercters 107Q.22 avan.-
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Copyright @ 1985 Newsweek SCAL A 'TA'%B
June 10, 1985, UNITED STATES EDITION - —

SECTION: JUSTICE; Pg. 93

LENGBTH: 1460 words
HEADLINE: Freeg-Market Jurist
BYLINE: ARIC PRESS with ANN McDANIEL in Chicago

HIGHLIGHT:
Can Richard Posner go from judge to justice?

BODY:

The first thing that a visitor notices in Judge Richard Posner's chambers are
the floor-to-ceiling windows that look out over the Chicago skyline and natural
beauty of Lake Michigan beyond. The second is that his desk is set so that when
he works at his word processor, Posner's back is to the spectacular view. And
when a visitor inevitably comments aon the discrepancy the judge looks mildly
surprised. The view? "I rarely notice," he says.

When would he have time? Appointed three years ago to the U.S. court of
appeals, Posner has become the most prolific federal appeals judge in the
nation, the author of more than 300 opinions. Before taking the bench he was
best known as the dean of an influential Bbranch of legal scholarship called 1.
and economics, which trumpets efficiency and the maximization of wealth as
bedrock legal principles. On the bench he has maintained a publish-or-perish
pace, cranking out three books and 20 academic articles. His latest work,
published this spring, # is a largely abstract account of the caseload crisis
facing the federal judiciary and his dramatic suggestiaons for refarm. (But don -
misunderstand: he isn't overworked.) The result of all this prodigious 1lifting
ts twofold: his influence on the law continues to grow, and he now regularly
appears on all the tout sheets as a potential Ronald Reagan appointee to the
U.5. Supreme Court. -

* The Federal Courts: Crisis and Reform. Harvard University Press. $25.

Indeed, with the high court beginning its annual monthlong stretch run thi
week, the speculation about possible resignations has heated up again. While
five of thejustices are over 75, and only one is under 60, most attention hac
been focused on Lewis F. Powell Jr. Hospitalized in January for a prostate
operation, the 77-year-o0ld Virginian was slow to recover and did not return *
the bench until late March. Still, Powell has shown no inclination to retire.
has hired law clerks for next year, and if he has courteously informed the Wi
House that he intends to leave, neither side is saying.

But the guessing goes on. Besides Posner, most of the press attention has
gone to two conservative judges appointed by Reagan to the federal appeals c
in Washington. The almosthousehold name there is Robert Baork, a farmer Yal.

law professor and solicitor general who fired Archibald Cox durlng the Satur:
Night Massacre. When he w appointed in 1981, Bork was dubbed
justice-in-waiting. He's still waiting and, in news-media circles at least,
been momentarily eclipsed by Antonin Scalia, a former University of Chicag-

—
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law professor who could be the first Italian-Amprican named to the high court.
At 49, Scalia, whgo is routinely referred to as Nino by journalists who
couldn't pick him out of a lineup, is nine years younger than Bork and may be
even maore conservative.

If the 44-year-old Pasner eventually gets a seat on the high court he will be
returning to the marble chamber where he began his career as a clerk to Supreme
Court Justice William Brennan, one of the court's leading liberals. Brenhan took
Posner under his tutelage -- later calling him one of only two "geniuses" he had
known (the other was Justice William 0. Douglas) -- but the political lessons
clearly didn't take. Instead, first briefly at Stanford and then at the
University of Chicago, Posner taught himself freemarket economics -- much as
he's mastering the Italian language today -- and applied his learning to the
law. At that point Posner irrevocably embraced, as his critic Columbia law Prof.
Bruce Ackerman puts it, "the great god Efficiency." For instance, in his seminal
“Economic Analysis of Law" (soon in a third edition) Posner argued that "when
people describe as "unjust' convicting a person without trial [or] taking
property without just compensation . . . they can be interpreted as meaning
nothing more pretentious than that the conduct in question wastes resources. And

. it will come as no surprise that inh a world of scarce resources, waste
should be regarded as immoral."

Much like thejudge he's become, Professor Posner had opinions about nearly
everything and one lens through which most topics could be seen. His view of the
free-press clause of the First Amendment: “a form of protective legislation
extracted by an interest group . . . who derive pecuniary and non-pecuniary
income from publication and advocacy.” On medical malpractice, he thought a
patient should be able to receive a lower price in exchange for surrendering his
right to sue: "It is an open question whether the benefits in the increased
safety incentives . . . are proportionate to the costs." Even on race
discrimination, he thought the market could work wonders, writing that "one of
the reasons that bigotry has diminished in this country is that competition
between firms puts a premium on hiring the most able person . . . Competition
erodes [discrimination] just the way it eroded the color bar in baseball: teams
could not afford to exclude qualified people.”

Baby Sales: Except in antitrust, where his big-can-be-good theories have won
the high ground, the influence of Posner's scholarship has been more provocative
than direct. "More often than not, Posner has been the scholar setting the terms
of the debate," says University of Chicago law Prof. Douglas Baird. "He went
from one field to another making massively broad statements." But that set many
professorial teeth on edge. "His reputation is largely a function of how
prolific he is," argues Vincent Blasi of the Columbia Law 5chool, "not really
how thoughtful."”

But even his critics admit he gets their attention. Critical of adoption
procedures, Posner coauthored a 1978 article recommending private sales Of
babies. Most children would go for no more than $3,000, he suggested, and
coansumer satisfaction would likely increase. Moreover, putting a price tag on
the baby might guarantee its welfare. "In general," he wrote, "the more costly 3
purchase, the more care a purchaser will lavish on it." He resents the criticic-
that he's received for advancing this modest proposal but some foes find it
typical of his work. Says Yale law dean Guido Calebresi: "I think his views are
limited by both the economic theories he relies on and his lack of attention to
other crucial matters such as how wealth should be distributed and how values

LEXIS NEXIS LEXIS NE)XX]€
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and tastes are formed."”

On the bench, Posner's output has been so vast that he has been difficult to
categorize. Critic Blasi, for instance, gives him high marks for "good, candid
opinions" that don't "twist precedent to get the results he wants." One example
of his fallowing a Supreme Couf® rule he disagreed with came in an antitrust
case in which he found a business practice illegal even though his own theories
would have permitted it. There are cases, however, that call into guestian
Posner®s respect for precedent. The most notorious involved his reversal of a
contempt c€itation and denial of a pretrial document search that had been ordered
by a.lower-court judge. Sitting as an appealscourt judge in that case, retired
U.S. Supreme Court Justice Potter Stewart rebuked Posner's holding for its
indifferenge to both fact and law.

= =

Radical Notion: Posner's economic analysis on the bench has been
unmistakable. In one contraversial case, he dissented from a decision that gave
an Indiana prisoner the right to a state-paid lawyer to sue prison officials
whose failure to treat him, he charged, had blinded him. Posner argued that the
market should govern, if the prisoner “cannot retain a8 lawyer on a
contingency-fee basis, the natural inference to draw is that he does not have a
good case." Another might be that prisoners are hardly free to shop among law
firms or that the prospect of hard cases yielding small awards would not attract
many entrepreneurial attorneys.

Pasner's considerable intellect is not content with conventional thinking. Ir
his new book on the federal court system he endorses a handful of familiar
reform ideas, such as raising filing fees and shifting attorneys' fees. But he
honest enough to say that all of these ideas combined are mere “palliatives."
he advocates a bolder step, one he calls "separation-of-powers judicial
restraint.” That mouthful means "reducing the power of the courts vis-a-vis th:
other organs of government"; federal judges should leave social issues such as
capital punishment or pornography to state legislators. That's a radical notior.
he says, but “today's radical speculations may easily become the caonventianal
wisdom of just a few years from now." True enough: who would have thought a fe.
years ago that, for good or ill, a radical speculator like Posner might be
beckoned to the highest bench?

GRAPHIC: Pictures 1 and 2, 5calia, Bork: One's hot, the other waits, PHOTC

BY BRUCE HOERTEL; Picture 3, Posner: A provacative legal scholar blitzes the
bench, JEFF LOWENTHAL ~-- NEWSWEEK
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the courts from running school svstems. prisons. and
mental hospitals under the guise of enrorcing civil rights.
It would uphold state legistation regulatng the sale or
contraceptives to MINOrs Or requiring that parents be
notiticd when a minor. seeks an aboruon

Mr. Bork savs he was a New Deal liberal when he
entered the University of Chicago law school in 1945,
But ar Chicago he was heaviiv influenced bv Aaron Di-
rector, tounder of the “law and economics™ school ot
jurisprudence, which analvzes legal principies in terms o:
their economic efnciency, and by tree-market economist
George Sugler.

Mr. Bork apphed the principles ot economic efficiency
and cost-benetit analvsis to anutrust law, nirst as a part-
nerin the Chicago law firm of Kirkland & Ellis. which he
entered atter law school. and then on the taculty of Yaie
law school. which he joted 1n 1962, In his book. The
Antitrust Paradox, pubhished in 1978, he argued that
manv anutrust policies, including some court decisions.
have otten been contradictory: Though designed to pro-
tect the consumer and promote compettion. these ant-
trust pohcies have in practce otten hurt consumers and
discouraged compettion by protecting inefficient enter-
prises.

At Yale, Mr. Bork became a close friend and colleague
ot Alexander Bickel, a moderate “legal realist” and in his
dav the dominant intellectual force on the Yale law tac-
ultv. Mr. Bickel saw the judge as scholar-king who would
interpret the Consutution in the light of the lasung values
ot Western civilizanon: “The tunction of the Jusuces . . .
15 to immerse themselves in the tradition ot our soctety
and ot kindred societies that have gone betore, in history
andin the sediment of history whichis law, and . . .inthe
thougnt and the vision of the philosophers and the poets.
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Robert Bork

The Justices will then be fit to extract ‘fundamental!
presuppositions’ from their deepest selves. but 1n fac:
from the evolving morality of our tradition.” Whiie
greatly admiring Mr. Bickel, Mr. Bork learned from him
mostly bv disagreeing. “The choice [by the Court} o!
fundamental values cannot be justified,” Mr. Bork ar-
gued. “Where constitutional materials do not cleariv
specify the value to be preterred, there 1s no principlec
way [for the Court] to prefer any claimed human vaiue tc
any other.”

Mr. Bork set forth the essence of his judicial philosc-
phyv in “Neutral Principles and Some First Amendment
Problems,™ a now-classic article published in 1971. A
ways aggressive intellectually, he picked the most contrc-
versial possible ground on which to make his argumen:
that judges should not impose their personal values or
the Consutution: He argued that the freedom ot speecr
provision of the First Amendment protects only “expii-
crtly political speech.”™ And he challenged the neariv sa-
rosanct writngs of Justices Brandeis and Holmes tha:
have been used to defend this century's expanded Firv:
Amendment protections. The Brandeis-Hoimes argu-
ments. Mr. Bork contended, weren’t constitutional argu-
ments at all but simply paeans to the worth of tre:
discourse.

Mr. Bork could hardly have wrntten anything berte-
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Judiaal acovists would argue that Mr. Bork's “udicial
restraint” would minimize constitutionai protections, It
would be more accurate to sav that judicial restramnt
expands the number o1 questions open to discussion by
auzens and therr fegislatures.

As Mr. Bork said in a recent address, judicial activism
causes the “area orudicial power [tol connnually grow
and the arca ot democratic choice jtoi conunualiv con-
tract ... Acuvism .. L is said to be the means by which
courts add to our consututional treedom and never sub-
tract trom 1t That 1s wrong. Among our constututiona’
rrecdoms or nights L L s the power to govern ourselves
democrancaliv 00 G Ko Chesterton might have beer,
addressing this very controversy when ne wrote: “*What is
the good ot teling o communiety 1t has every liberny
except the hiberty to make laws? The hiberty to make law-
v what consututes a free people.”

Mr. Bork dett Yale temporarilv in 1973 to becomt
sohicitor general ot the United States. In this role he 1s best
remembered as the man who. at Richard Nixon's order.
tired Watergare Special Prosecutor Archibald Cox atrer
Attorney General Elhot Richardson and Deputy Attor-
nev General Wilham Ruckelshaus resigned rather than
doso.Fyven today 1tis rare tor Mr, Bork to be mennoned
i newspaper story without being hinked to the Cox
nring

It a credit to Judge Bork's reputavion for integriey
and the respect he has among his peers that his pertectly
correet explanaton tor his deasion—Mr. Nixon had
cvery leeal rizht to fire Mr. Cox. and government could
not tuncuon it leeal orders were not carried out—nas
been widely accepted. Watergate came up at his conrir-
mation hearings tor his appoinrment to the D.C. Circust
i 1982 but provided hiede ditnicuin

ludge Bork's reputanon, his wrinine and pubhic state-
ICTES, and even his speaking stvic suggeest that he would
beanageressive justice. Heosintelicctualiy aggressive—
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Antonin Scahz
Arong with Mr. Bork. the most respected aavocate o
judicla: resrraIint INIerprenvism s judge ANIONIn Scaitl.

atso o tne DL Cirduit ans recenuy of the Unuiversioy ¢
.nicage 12w schow,
It N1r. Bork s emphasisis on democracy. Mr. Scaiia <o

OR SeDAration af powers. He wouid bring to the Court ar
aCurs sensIvIcy to the role OF INSTITUTIONS aNd Drocedurz:
In thc Dreservauor of iipern

As Mr. Scaiia woujd explain. the separation ot power.
1s vital to the preservation of libertv because the difteren-
branches are suited to protecting different sorts of rights.
The courts. in which there is no voting. no marshaling o-
forces, just one litigant against another. are uniquelv wel
designed to protect the rights even of one man against tn:
entire state. During that one man's dav in court the entir;
power of the state will be tocused on the resoiution ot ni-
problem, the vindication of his rights. That solitary ma:
with just one vote and no friends would gert little heir
trom a legislarure.

For exactiy the same reason. courts are no good .

Antonin Scalia
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ot Telecommunicanons Policy. charrman of thy Agmne-
trative Confrerence of the United Sates. anc assisian’
artorney general 1or the Otnice of Legad Uounsel. Hs:
started tem.hmg at the Universirv of Chuago in 1977 bu:
conunued to dabble in government. serving as a consul-
tant to the Federal Communications Commission and
the Federal Trade Commussion.

From 1977 unul his appointment o the D.C. Circuitin
mid- 1982 healso served as editor of the American Enter-
prise Institute’s scholarly but sprightlv Regularion maga-
zine. His editorials were marked not only by a coherence
that made therr subject matter accessible to anv lavman
but also by a sharp sense of humor that was all the more
welcome tor being completely unexpected in a magazine
that chronicled the doings of bureaucrats.

In a recent law review article, “The Doctrine of Stand-
g as an Element of the Separation ot Powers.™ Mr.
Scalia drew on his vast expenence tn administrative law
to give a tull-bodied expression of his construnonal
ideas. He argued that one ot the primary purposes ot the
rraditional rule ot standing—which torbids lawsuits that
do notallege a concrete inpury—1s 1o prevent courts from
becoming legisiatures ot last resort.

Recently, however. courts have allowed increasingly
broad interpretatons ot standing, consequently Increas-
ing their own “legistauve authoniey.™ Mr. Scalia tocused
on one recent case under the liberalized doctrine of stand-
tng. the S.C.RUAP. case.in which a group ot Georgetown
law students sued to stop the Interstate Commerce Com-
mission tan administrauve agency) from granung an n-
crease in rat treight rates. They claimed standing on the
busis ot a dubtous cconomic analvsis purportng 1o show
that hugher trreight rates would cause a drop in the use ot
recvelabie goods and a correspondent increase in licter
and pollution,

Stressing his separavon of powers theme. Mr. Scaha
argucd that the Georgetown students’ desire tor less
pollution was not an individual legal nighe ot the sort the
COUrts entoree but an mterest shared o
socrety. Stmdariy

1 majoriey of
L majority ot socteny . anduding many
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Evervtning anout Mr. Scaiia’s nirst vear and a halron
the bencr indicates that he would be not oniv a conser-
Valve 1Ustice hut alse an infiuental one.

Circuit court deaisions are initallv 1ssued by thres-
judge panels. though they sometimes are reversed by the
entire court voting en banc. No majoritv opinion filed by
Mr. Scalia has ever been reversed en banc. But of the nine
cases in which Mr. Scalia had written dissents as ot
December 1983. four had been accepted by the Supreme
Court for review. That is an impressive record. One ot
those dissents was to the Community for Creartive Non-
Violence case. in which the D.C. Circuit decided that
sleeping in a federal park was a form of speech and thu:
protected bv the First Amendment.

Mr. Scalia is also one of the best writers on the federa’
bench, and historv shows that a well-written opinion car.
have tar more influence even than it deserves. In onc
recent case Mr. Scalia. responding to a colleague’s vaguc
reterences to the tradition of respect for individual rights.
wrote: “But thart tradirion has not come to us trom La
Mancha. and does not impel us to right the unrightabt:
wrong by thrusting the sharpest of our judicial lance.
heedlessly and in perilous direcuions.™ That sort o1 r¢-
mark 1s calcuiated pertectly to embarrass and intimiaat:
generations ot judicial Don Quixotes.

Judge Scahia 1s 47. He and his wife have nine childrer.
which mav or mav not be the reason his first involvemen:
in politics was 1n a fight for tuition tax credits. He 15 &
principled crinic of racial goals and quotas on both cor-
stitutional and political grounds.

A Catholic. he 1s personally opposed to abortion. H:
would be the nrst lraiilan-American ever appointed to tne
Court.

Richard Epstein

“Judicial restraint” does have its conservative critic-
Some conservative legal scholars think that there 15 .
sound constitutional basis to overturn much restricti .
economic regulation on the ground that economic line-
ties are entitled to protection simiiar to that affordea u
frecdom of speech and religion.
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Richard Epstein

Perhaps the most impressive of these is Richard Ep-
stein ot the Umiversity of Chicago. Mr. Epstein is a brii-
ftant voung lepal philosopher who would bring to the
Court consututional arguments tor overruling manv lib-
cerai restrictions on economic freedom, tor restoring a
concept ot genuine justice to those areas ot the law where
tustice has been supplanted by redistributionism, and ror
svstematically defending individual rights as conser-
vatives tend to understand them, including the rights ot
unborn children.

His appointment to the Court would accomplish a
great deal precisely because he represents a different
strand ot conservative legal theorv, a minority within a
muinority, Like the judicial restraint conservatives. he 1s
annterprenvist who has a great deal of respect tor the
Consutunion and beheves in a close interpretation of 1.
He does not want to impose his own moderately liber-
tarian views as an act of raw judicial power

But he believes that the Constitution provides more
direct wudancee than judical restraint conservauves. He
v enitieal that economic regulaton and other intrusions
on individual rights get a tree ride in the courts because
hiberal udiaal reahists ke such legisianon and conser-
vative qudicnai restramnt types don’t have the heart
strike 1o down,

The kev to Mr. Epstein is that he v o philosopher as
”Hlkh RANNY |J\N\Lf' Asan Lln(.lLrE,rJdU e at ()lUmle ht’
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His philosophical inclinations cause him to paint witr.
a broader brush than the judicial restraint conservatives.
The kev to his approach is his belief 1n respecting th
theorv of governance that inspired {the Constitution..

Despite differences of detail among the Founders. tha:
theorv ot governance. he would argue, rests comfortabh
on classical 18th-century liberahsm. It thus has a grea:
deal in common with the moderate libertarianism sharec
bv most conservauves todav.

The Founders were about the business of creating ..
commercial republic. As Mr. Epstein writes, thev “cam:
to the [constitutionali convention with a powerful pre
sumption that trade and commerce was a sociai gooc
best tostered by mstitutions that restrained the use o
force and stood behind private contractual arrange
ments "

Thus. much of Mr. Epstein’s work 1s devoted to r
invigorating two mostlv moribund clauses of the Cos
stitution: the contracts clause—"no state shali . . . pa-
any . . . law impairing the obligauon of contracts™: ar.
the just compensation clause—*nor shall private prope-
ty be taken for public use, without just compensatior.
These he reads as part of the Founders’ attempt to guar
the republic against the dangers of faction by imitng
power ot governmens.

Mr. Epstein argues that a prime reason the Founuc-
endorsed the principle of limited governmenr was th:
fear that a too-powerful government might tempt 1.
tons to use the government to deprive men of t+
libertv and property. Give legislators too much pow
over property not their own and they may seek to disp
of “propertv of minority interests ror personal [N
including reelection.

We see this evil in the present plague of interest-gr. .
politics, he maintains. Because we have given the gou -
ment too Much power over private propertv. wc
encountering precisely the evils of taction thar the Fou.-
ers, in the Federalist Papers, argued the new Constitu:

Policy Revie -
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M:. Epstein’s tull-podied phiiosophical approach tc
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Nir Epstein 1k 40 vears old. He 1s married and has rwo
cnilarer. He s probably too voung to be on the adminis-
travon’s “short hise.” and his unusual views mav keer
him rrom having the sponsorship he would need to ge:
appotniec.

Nevertheless. appointing Mr. Epstein would accom-
phish a great deal. He 1s a brilliant advocate of a conser-
vative view of the Constitution that 1s useful, more than
respectable. and largelv ignored. An Epstein appoint-
ment would not only produce an excelient justice. 1t
would also give Mr. Epstein’s ideas the status that only
power can confer—a very usetul thing for a conservauve
administration to do.
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William Bentlev Ball

Another leading conservative legal figure warv of 1udi-
ciai restraint 1s William Bentlev Ball. Mr. Ball has become
tamous arguing tree-exercise-ot-religion cases betore the
Supreme Court. including the landmark Wisconsm 1.
Yoder, in which he successtuliv defended the rights ot a
group ot Armush parents to keep thetr children out of
state-accredited school systems, and the Bob Jones Uni-
versity case. 1n which he unsuccessfully argued that the
college had a night 1o retain 1ts tax exempuon despite a
rehgiousty inspired rule against interracial dating among
students. Though he was a pro bono lawyer for civil
rights groups during the 1960s, Mr. Ball defended Bob
fones because he beheves that the free-exercise clause of
the birst Amendment requires tax exemptions for re-
ligious insutunons.

Like Mr. Epstein, Mr. Ball would bring to the Court an
aggressive willingness to defend individual rights as
many conservauves tend to define them. He would pro-
vide a powertul voice against the Court’s antreligious
bras, parnicularly its reading of the establishment clause
ot the First Amendment. He would also bring to the
Courtlong experience as a hngator. He describes himself
as “primanly an advocarte.” Colleagues call him brilhant.
And he has spent decades devising pracucal legal strat-
cpres tor detending liberty

Bevond the Burger Cour

NMr. Bali has. 1n some wava. hac arn oda carees. He na-
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gor his 1aw degree rrom Notre Dame. nor—at least no: -
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Arter ieaving Notre Dame. ne went to New York anc
toinec tne iega: statr of W. K. Grace. the muinmilior-
doliar nrm rounged pv one of Notre Dame's greates:
patrons. it was a good 1ob pur. especialiv in New York.
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Toaar the rirm has a granc totai ot six attornevs. Yer it
1S ONE O tne MOST IMpOortant constitutional law tirms o
the country and has aone more in recent vears to defend
refigious libertv than anv other tirm n America.

Long berore he became tamous tor his free-exercis:
cases. Mr. Ball was involved in awvil rights lingauon. ir
1967 he entered a brief on behalf of 25 Catholic bishops
in Loving v. Virginia, where the Court for the first ime

William Bentlev Ball
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Ctsome tight [that ougnt 1o nave been protected. He 1s
now deepihh concerned thar a new judicial conservausm
will be narrow and miggardly where religious libertv 1s
concerned. “Religious vl rights cases.™ he says, “must
be treated with all the llbcralm accorded racial cawvil
rights cases

Asn the 1960, when he was arguing against racial
discrimimanon, Mr. Bali s sull warv ot the judicial con-
servanves tendency to deter to Congress or the states. In
trree-exercise cases the rights of religious schools orten
turn on the courts’ attitude toward general state educa-
ton statutes that do not specifically attack religious
schools but dictate what they must do to meet educa-
nonal standards.

This 15 a thornv area. All parues agree to the states’
right to impose sarety and health regulavons and mimi-
mal curriculum standards—that 1s. required classes 1n
Enghsh, math, and aivics. But once that 1s admitted. can
the states impose detailed and aggressive curriculum
standards, licensing. and methodological standards

Tudical restraint conservatives might overrule such
detaried regulations. but thev might not. Because of their
Justiticd wariness ot turning political questions into con-
stitutional ones, they would tend to ask whether the
reguiations were contrived to discriminate against re-
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Mr. Ball 1s married and has one daughrer. He 1 07
yvears old, older than anv other candidate recommendec
here. But he is a “dailv five-miler” who. like Presiden:
Reagan, does not look or act his age. He 1s extraordinarn:-
lv well respected by his colleagues. His addituon to tne
Court, like Mr. Epstein’s, would significantly advance a
conservative judicial point of view that 1s insufficientiv
noticed at present.

The appointments of Messrs. Bork and Scalia would
do a greart deal to persuade both the lower courts. anc
more importantlv, the nation’s prestige law schools. to
take the Constitution more seriouslv. The more ag-
gressive attitude of Messrs. Epstein and Ball would fili ir
some of the gaps left by the judicial restraint school anc
would quickiy come to represent the point position 1n
conservatve jurisprudence. With Messrs. Epstein and
Ball arguing tor an aggressivelv conservatve Court, 1ud:-
cial restraint suddeniy becomes the moderate position.

Strategically, Messrs. Bork. Scalia. Epstein. and Bal:
would make a great combination. Add justice Rehn-
quist's own powerful intellect and the five would to-
gether dominate one of the most distinguished Courts tn
American history. X
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Judge Scalia is also an articulate and devoted adherent to
the interpretavist theory of adjudication described more extensively
in the memorandum on Judge Bork. Scalia's primary focus has been on
separation of powers, justiciability and administrative law ques-
tions. He has repeatedly emphasized that the judicial role is solely
to decide the rights of individuals. Thus, absent an express
statutory mandate, he denies standing to persons who seek to have
courts resolve generalized grievances and otherwise assiduously
ensures that cases are susceptible to judicial review, most notably
in a number of ground-breaking opinions on congressional standing.
Scalia couples his appreciation for the limited role of the courts
with respect for coordinate branches and has written several very
significant opinions dealing with the deference due to the Executive,
particularly in foreign affairs and the enforcement of laws.

In short, Scalia's judicial philosophy almost precisely mirrors
that of Bork, with the exception of one subtle difference in emphasis
which may affect their decision-making in a quite narrow range of
cases. In seeking to determine the breadth of rights contained in the
constitutional text, Scalia would probably be more inclined than Bork
to look at the language of the constitutional provision itself, as well
as its history, to determine if it grants an affirmative mandate for
the judiciary to inject itself into the legislative process. Absent
such an affirmative signal, Scalia's natural belief in the majoritarian
process and his innate distrust of the judiciary's ability to implement,
or even to discern, public policy or popular will, would probably lead
him to leave undisturbed the challenged activity. Wwhile Bork cer-
tainly shares these precepts of judicial restraint, he will be somewhat
more inclined in certain circumstances to give broader effect to a
"core" constitutional value. Bork would look less to history, and more
to the general theory of government reflected by the Constitution's
overall structure, to provide guidance on the limits of judicial action.
In the broader scheme of things, this divergence is quite minor, but
it is the reason that Scalia severely criticized Bork's "sociological
jurisprudence” in the Ollman libel case.

Scalia is obviously a superb intellect and scholar who has
produced an extraordinarily impressive body of academic writings on
a broad range of issues, particularly administrative law. He has
also written probably the most important opinions of any appellate
court judge during the last 4 years, without a single mistake. While
he has not focused on the "big picture" jurisprudential questions
to quite the same extent as Bork, his writings on separation of powers
and jurisdictional questions reflect a fundamental, well-developed
theory of jurisprudence in an area that had received all too little
attention. He also reasons and writes with great insight and flair,
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which gives additional influence to his opinions and articles.
He has been particularly diligent in ferreting out bad dicta in
his colleagues' opinions and otherwise aggressively attempted to
reshape the law through dissents and en banc review. Like Bork,
he would not slavishly adhere to erroneous precedent. More so
than Bork, he is generally respected as a superb technician on
"nuts and bolts" legal questions.

Scalia is an extremely personable man, although potentially
prone to an occasional outburst of temper, and is an extremely arti-
culate and persuasive advocate, either in court or less formal fora.
Unlike Bork, he would have to undergo a relatively brief "get-
acquainted" period on the Supreme Court and it is conceivable that
he might rub one of his colleagues the wrong way. Scalia's back-
ground as a private practitioner for six years, a law professor at
the Unviersity of Virginia, Georgetown, and Chicago, Counsel to the
Office of Telecommunications, Assistant Attorney General for the
Office of Legal Counsel, and a judge on the U.S. Court of Appeals
for the D,C. Circuit, makes abundantly clear his technical qualifi-
cations. While he received only a "qualified" rating from the
American Bar Association for the D.C. Circuit, this can only be
described as slanderous nonsense. Scalia just turned 50 years old
and exercises regularly. Although he smokes heavily, and drinks, he
should have a lengthy career on the Court,



