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THE WHITE HOUSE 

WASHINGTON 

June 5, 1986 

MEMORANDUM FOR PETER J. WALLISON 

FROM: ALAN CHARLES RAUL ~ 
SUBJECT: Summary Information Regarding 

Certain Judges 

This memorandum sets forth summary information (distilled mostly 
from press accounts) and conclusions regarding Judges Scalia, 
Bork and Winter, and Justice Rehnquist. I have concentrated on 
Judges Scalia and Bork. Please advise if you would like me to 
follow up on any of the preliminary thoughts expressed here. 

ANTONIN SCALIA 

Biographical Information 

AGE: 50 

BORN: March 11, 1936, Trenton, New Jersey 

COLLEGE: Georgetown University, A.B. 1957 

LAW SCHOOL: Harvard Law School, LL.B., 1960 

MILITARY: Apparently none 

PARTY: Republican 

RELIGION: Probably Roman Catholic 

FAMILY: Married since 1960; nine children 

RESIDENCE: McLean, Virginia 

HEALTH: No negative indications 

(See attached biographical materials.) 

Judicial History 

APPELLATE COURT: D.C. Circuit, appointed by President Reagan, 
1982 
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Professional Experience 

Visiting Professor, Stanford Law School, 1980-81. 
Professor, University of Chicago Law School, 1977-82. 
Resident Scholar, American Enterprise Institute, 1977. 
Visiting Professor of Law, Georgetown University Law School, 

1977. 
Assistant Attorney General, Department of Justice, 1974-77. 
Chairman, U.S. Administrative Conference, 1972-74. 
General Counsel, Office of Telecommunications Policy, Executive 

Office of the President, 1971-72. 
Professor, University of Virginia Law School, 1967-71. 
Sheldon Fellow, Harvard University, 1960-61. 
Private practice in Cleveland, Ohio, 1960-67. 

General Considerations and Confirmability 

Scalia has been a life-long conservative. Supposedly, even 
while in law school, he chided classmates about favoring 
excessive government regulation. He was a hardcore Goldwater 
supporter and a fan of Bill Buckley and the National Review. 

Scalia is said to be "phenomenally well prepared" at oral 
argument -- he reads all the briefs himself, rather than relying 
on clerks' summaries. He also writes his own opinion, sometimes 
without using clerks' drafts. Scalia writes well and is 
accessible to the non-lawyer. Though he is called an 
archconservative, he is also an independent thinker who does not 
bend his principles to suit the circumstances. According to 
reports, for example, when he served in the Nixon White House he 
actively opposed a plan to control certain programming on 
public television. In 1985, he struck down part of a 
deregulatory scheme adopted by FERC to loosen government 
controls over natural gas prices. In another case, Scalia, 
joined by Judges Bork and Starr, decided that Washington's 
M.T.A. acted unconstitutionally in refusing to rent subway 
advertising space to someone who wanted to post an anti-Reagan 
photomontage. 

Like Bork, Scalia is uniformly considered a first-rate legal 
scholar. Even liberal Democrats concede this. The confirmation 
process, consequently, should be relatively easy, especially in 
light of the fact that a conservative Justice is being replaced. 
Also enhancing Scalia's confirmation prospects, I would imagine, 
is the fact that he is an Italian-American -- he would be the 
first appointed to the Supreme Court. Another significant point 
is that he does not seem to have antagonized any particular 
groups or powerful individuals in his rise to prominence. 

No press accounts rai se the issue of Judge Scalia's health. All 
indications are that he is an extremely vigorous and dynamic 
fifty-year-old. He is described as an extroverted, hail-fellow 
well-met-type person. According to a feature story in American 
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e ·Scalia (Tab Ar , his persona lity has .· lbbue, · t he 
' al!:S .p .c . . Cir~-- "' Wi~h a ~eneral feeling_ goo 
· '.' -~y-~ .·. -He it . : ci\JC}ht of ·as a c~s.en•u · . ui_lde:r:;_ .:_.· 

greemen~-=.. ~utter- ,t-han"" e.barpens i't. He i _s''" s~aj.~t~ 
Juetqe"" Bor~"'"· wlio is more eonte i:i~u-s. ~-­

Judge Scalia is described by former D.C. Circuit clerks as more 
of a leader than Bork. He started strong on the D.C. Circuit 
and did not, even initially, defer unduly to other judges, 
including Bork. His political savvy and forcefulness are 
evidently quite impressive. 

A couple of minor difficulties could arise in a Scalia 
nomination. He received only a "qualified" rating from the ABA 
when he was considered for the D.C. Circuit. (Bork, by 
comparison, received an "exceptionally well-qualified.") A 
higher rating was not bestowed, apparently, due to Scalia's 
relative inexperience in the courtroom. This handicap may have 
now abated as a result of Judge Scalia's almost four years on 
the bench. (Although the need for e xperienced litigators on the 
Supreme Court, in any event, is questionable, Sandra Day 
O'Connor faced the same ABA problem during her confirmation. 
The ABA had reported that, from a professional standpoint, she 
was "only qualified." Nonetheless, she sailed through the 
Senate without a nay vote.) 

Another negative factor, however, could be Scalia's position on 
the First Amendment and libel law. A conservative columnist, 
William Safire, denounced Scalia as the "worst enemy of free 
speech." See New York Times column, April 29, 1985. The causus 
belli for Safire's attack was Scalia's dissent in Ollman v. 
Evans and Novak the case where a Marxist economics professor 
sued columnists for libel because they called him a Communist. 
Scalia dissented from the court's en bane decision in favor of 
the defendants. (Judge Bork concurred in favor of the 
defendants.) Scalia reasoned that the column's defamatory 
statement was not opinion, but rather was a garden variety 
libel. (Judge Bork's concurrence was pro-fr ee speech in that he 
argued for construing "opinion" broadly, thereby enlarging the 
scope of the constitutional defenses available to the 
columnists.) Judge Scalia's approach is anathema to the media 
since it would allow a greater number of libel cases to proceed 
to trial. 

(Another potential confirmation issue is that Judge Scalia is 
or was -- a member o f Washington's a l l-male Cosmos Club.) 

Other than Safire, however, the media appear to have treated 
Scalia extremely we ll . Recent press accounts suggest he may 
have "eclipsed" Bork a s the likely next Supreme Court nominee. 
(E.g., Newsweek, June 10, 1985, Tab B.) It is noted that Scalia 
is nine years younger t han Bork, and perhaps more conservative. 
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Judge Scalia also has a good track record in cases appealed to 
the Supreme Court. As of early 1985, the Supreme Court agreed 
to review three out of the four cases in which Scalia dissented 
and in which the losing party appealed to the Supreme Court. 
Even more impressive, the Supreme Court did not review any of 
the fifty-three majority decisions he authored. 

overall Judicial Philosophy 

Judge Scalia believes in a strong executive, a strong 
legislature and a relatively weak court. Stron~-emphasis on 
"separation of powers" is the hallmark of his jurisprudence. 
Prior to becoming a judge, Scalia drafted the AliA.!i.s amicus brief 
in Chadha in which he argued that the one-House legislative veto 
was unconstitutional. On the bench, he has been particularly 
deferential to the military, and the executive's conduct of 
foreign affairs. 

Judge Scalia has said that courts are bad at, and therefore the 
wrong institution for, organizing society, spending money and 
generally getting things done. (See Policy Review, Tab C.) 
Scalia has supposedly said that the judiciary exists not to 
balance majority interests but to defenct a short list of 
individual minority rights. In his dissents, he often chides 
colleagues not to get involved in extra-judicial matters. 

Scalia, an administrative law specialist, believes that Congress 
has delegated too many policy judgments to the agencies. As a 
result, neither Congress nor the President can properly 
supervise the results. He said in 1979 that policy judgments 
require political decisions and should be made by elected 
representatives. If Congress fails to make the hard choices by 
enacting legislation, agencies should not do Congress' work by 
implementing policies that were never embodied in a statute. 

This analysis plainly bespeaks judicial restraint and suggests 
Scalia would not be an activist judge or rely on his own 
preferences to fill interstices in legislation. This approach, 
however, does not necessarily signify a "limited government" 
philosophy, because he does recognize Congress' broad power to 
make choices. On the other hand, he would resist stretching the 
terms of legislation beyond what Congress narrowly addressed. 
In a sexual discrimination case, for example, Scalia dissented 
(with Bork) from a decision extending the civil rights laws to 
cover sexual harassment in the workplace. 

Further evidence of Scalia's conservative approach to statutory 
construction is his view on legislative history. He has noted 
that Committee reports should be given only marginal 
significance in interpreting laws because they generally do not 
come to the attention of, much less are approved by, the 
enacting members of Congress. He thus cautions against "routine 
deference" to such reports since they are usually prepared by 
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liberal committee staffers who use the opportunity to gloss 
statutes with a more sweeping meaning than Congress would have 
approved. On the other hand, he indicated that the President's 
"signing" statement could be looked at as evidence of executive 
intent. 

views 
on er 

: 

Federalism. Sca lia is not especially known for his views on 
states' rights. • 

Separation of Powers. This is the major area in which Judge 
Scalia leaves his mark. Scalia wrote the lower court decision 
holding Gramm-Rudman unconstitutional. In another case, he 
rejected arguments by members of Congress that the President 
could not constitutionally support the Contras in Nicaragua. He 
felt that case involved a non-justiciable, political question. 
He manifested concern in this decision that U.S. foreign policy 
not be obstructed. Scalia also authored the panel's opinion in 
Ramirez v. Weinberger holding against a U.S. citizen who claimed 
that his ranch in Honduras was "taken" by the U.S ~ in violation 
of the Fifth Amendment. The D.C. Circuit reversea en bane, but 
the Supreme Court upheld Scalia's position. ~ ~ 

Economic Matters. Scalia has voted with Judge 
of cases invplving economic regulation. He is known t~ -~pose 
excessive government regulation: He dissented, for.: exa mple, in 
a case where the majority ov_..erturned the FDA's dec is" , ,not to 
regulate the drugs used for apital punishment. Thig·'ii'-o~zjl.ion 
suggests that he would draw narrow , ··m es on regulatory matters. 
The Supreme Court agreed with Judg# Scalia in Heckler ~ Chaney. 
In another cas·e • -~· · oweve-E:~ he held that FERC ~ s deregulation of 
natural gas prices was improper. · 

Other Cases. Judge Scalia dissented from the D.C. Circuit's 
ruling in Community for Creative Non-Violence v. Watt~tha~ 
sleeping by demonstrators in Lafayett~ Park was a protecte d 
First Amendment r i ght. He indicated that "symbolic speech," 
such as sleep, ·was not protected because the constitutional 
guarantee does not cover all forms of~~xpression . The Su reme 
Court reversed in favor of Scalia' poWition. 



Antonin Scalia 

Circuit Judge Born: 1936 
~ S. Circuit 

. Courthouse 
.shington, D.C. 20001 

t:.!02) 535-3356 
Appointed in 1982 
by President Reagan 

Education Georgetown Univ., A.B., 1957; Harvard 
Univ., LL.B., 1960, Editor, Harv. L. Rev. 

Private Practice Associate, Jones, Day, Cockley & 
Reavis, Cleveland, 1960-67 

Government Positions General counsel, Office of 
Telecommunications Policy, Executive Office of the 
President, Washington, D.C., 1971-72; Chairman, 
Administrative Conference of the U.S., 1972-74; 
Assistant Attorney General, Office of Legal Counsel, 
Department of Justice, 1974-77 

Academic Positions Sheldon Fellow, Harvard 
Univ., 1960-61; Professor of Law, Univ. of Va., 1967-
71; Visiting Professor of Law, Georgetown Univ., 1977; 
Professor of Law, Univ. of Chicago, 1977-82; Visiting 
Professor, Stanford Univ. Law Sch., 1980-81 

Other Employment American Enterprise Institute: 
Resident Scholar, 1977; Editor, Regulation, 1977-82 

Professional Associations A.B.A.; Ohio Bar Assn., 
1962; Va. Bar Assn., 1970 

~ 1teworthy Rulings 
.nmunity for Creative Non-Violence v. Watt, 703 F.2d 

586 (1983)(en bane) : The D.C. Circuit reversed the 
district court's decision that the U.S. Park Service could 
lawfully deny demonstrators permission to sleep in tents 
erected in Washington parks as part of a demonstration 
of the plight of the homeless. The Park Service had 
granted a permit for 24-hour, round-the-clock 
demonstrations, but (pursuant to a recent regulation) 
would not permit demonstrators to sleep at the site. 
The demonstrators insisted that sleeping was an integral 
part of their demonstration, that it was symbolic 
speech-like tossing tea into Boston Harbor. They were 
seeking to communicate that they had no regular place 
to sleep. Judge Mikva wrote the majority opinion (see 
coverage under his name), concluding that the 
government had "failed to show how the prohibition of 
sleep, in the context of round-the-clock demonstrations 
for which permits have already been granted, furthers 
any of its legitimate interests." Id. at 587. Judge Scalia 
dissented, opposing inclusion of "symbolic speech" 
within the guarantees of the first amendment. He 
asserted that "when the Constitution said 'speech' it 
meant speech and not all forms of expression ." Id. at 

622. The Supreme Court reversed, upholding the Park 
Service. Clark v. Community for Creative Non-Violence, 
No. 82-1998, 52 U.S.L.W. 4986 (6-29-84). 
Chaney v. Heckler, 718 F.2d 1174 (1983): The D.C. 
Circuit vacated and remanded the district court's ruling, 
holding that the FDA had jurisdiction to interfere with 
a state's use of prescription drugs for lethal injections 
employed for executions, and that the FDA's refusal to 
exercise this jurisdiction was arbitrary and capricious. 
Judge Wright wrote the majority opinion, which 
concluded that the court had jurisdiction to review the 
FDA's refusal under§ 10 of the Administrative 
Procedure Act, which established a "strong 
presumption" of reviewability. Scalia aissented, 
asserting that even if the FDA had jurisdiction, it should 
be able to decline exercising it without judicial second­
guessing. On the merits of the petition, he asserted: "The 
condemned prisoner executed by injection is no more 
the 'consumer' of the drug than is the prisoner executed 
by firing squad a consumer of the bullets." The Supreme 
Court essentially agreed with Scalia and reversed, 
holding that the FDA's refusal to comply with the 
convict's requested interference was not subject to 
review under the APA. Heckler v. Chaney, No. 83-1878, 
53 U.S.L.W. 4385 (3-20-85). 

Media Coverage 
An article by Richard Vigilante discussed Scalia's views. 
Referring to the tradition of respect for individual rights, 
Scalia said: "But that tradition has not come to us from 
La Mancha, and does not impel us to right the 
unrightable wrong by thrusting the sharpest of our 
judicial lances heedlessly and in perilous directions." 
Regarding Scalia's views on the separation of powers, 
Vigilante reported that he believes the courts are 
"designed to protect the rights even of one man against 
the entire state." The single individual with one vote 
and no friends will have his day in court but will receive 
little help from the legislature, whose function is to 
provide for the needs of majorities. "Courts exist not to 
balance majority interests but to defend a short list of 
unassailable minority rights, " Scalia was reported to 
have asserted. R. Vigilante, "Beyond the Burger Court: 
Four Supreme Court Candidates Who Could Head a 
Judicial Counterrevolution," Policy Rev. , No. 28 (Spring 
1984), at 22-23. 
A column in the Legal Times chose the following words 
by Scalia as its quote of the week: "This case, which 
involves legal requirements for the content and labeling 
of meat products such as frankfurters, affords a rare 
opportunity to explore simultaneously both parts of 
Bismarck's aphorism that, 'No man should see how laws 
or sausages are made. '" Legal Times, Dec. 17, 1984, at 3. 
Scalia was featured in an American Lawyer article in 
March 1985. According to the article, when Scalia first 
joined the D.C. Circuit he started poring over other 
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Antonin Scalia (cont.) 

judges' draft opinions, "covering them with detailed and 
often critical marginal comments, even ifhe [wasn't] 
on the panel deciding a case." 
Scalia appears to be well liked by the other judges, 
however, according to the article. "Several of the judges 
on the D.C. Circuit, interviewed on the condition they 
would not be identified, say Scalia is so personable that 
he has created a feeling of good will that pervades the 
court." 
The article noted that when Carter administration 
officials were reviewing the Nixon administration's 
efforts to control the Corporation for Public 
Broadcasting, they found that Scalia-while general 
counsel of the Office of Telecommunications Policy­
fended off Nixon's attempts to reduce the autonomy of 
public television. "Scalia actually comes off looking very 
good," according to a Carter administration aide. "He's 
about the only one." 
According to the article, Scalia attacked the Freedom 
oflnformation Act in a 1982 piece he wrote for the 
conservative American Enterprise Institute's magazine, 
Regulation . Of FOIA he wrote: "It is the Taj Mahal of 
the Doctrine of Unanticipated Consequences, the Sistine 
Chapel of Cost-Benefit Analysis Ignored." Scalia 
insisted that FOIA's defects "cannot be cured as long 
as we are dominated by the obsession that gave them 
birth-that the first line of defense against an arbitrary 
executive is do-it-yourself oversight by the public and 
its surrogate, the press ." 
The artic le noted that Scalia's chances for nomination 
to the Supreme Court are good: "One thing Scalia has 
going for him is that , unlike Bork or Richard Posner of 
the Seventh Circuit , he would face no politic11Uy 
embarrassing opposition to his nomination ."-As one 
Washington lawyer put it, "If you 're looking for someone 
you're trying to confirm, maybe Posner has ruffled 
enough feathers, but not Scalia." 
"Of the many liberal lawyers interviewed for this article, 
none plans to lobby against a Scalia nomination," the 
author observed. "Indeed, it is remarkable that in as '­
partisan a place as Washington Scalia can garner the 
respect and even the support of people who find his 
politics repu gnant." The article quoted one lawyer 
saying: "I've known him for yea these many years and 
we've disagreed on many, many things, but I've never 
known him to be unprincipled. " S. Adler, "Live Wire 
on the DC Circuit ," The American Lawyer, March, 1985, 
at 86. 
In his New York Times essay "Free Speech v. Scalia, " 
William Safire called Judge Scalia the worst enemy of 
free speech in America today. In a dissent to a decision 
in which the appeals court held that an Op·Ed page 

was "the well recognized home of opinion and comment," 
Scalia wrote: "The expectation that one who enters the 
'public, political arena' ... must be prepared to take a 
certain amount of 'public bumping' is already fulsomely 
assured by the New York Times Co. v. Sullivan ... 
requirement of actual malice in the defamation of 
public figures." Satire wrote that since the word 
"fulsomely" means "foully, disgustingly, offensively," or 
at least "excessively," and since Scalia has "too precise 
a writing style to have lapsed into a misuse of the word 
to mean 'fully '," Scalia must be sending a message to 
"Justice-pickers" that he would tear down the free 
speech prote~oq in Sullivan. W. Satire, "Free Speech 
v. Scalia," N. Y. 1'1es, April 29, 1985, at 19, col. 5. 

Lawyer~ Comments 
Very courteous, vffry conservative, highly regarded in 
all categories, achbired even by those who strongly 
disagree with lif~He is often mentioned as a possible 
Supreme Cou nominee. 
Additional comments: "Personable, politically astute, 
becoming a leader on the court, is very conservative, 
will probably go to the Supreme Court." "Off the charts , 
spectac ise~ friendly, brilliant, conservative but 
general ynot doct~inaire , active in arguments, has a 
clear writing style; has a flair in everything he does." 
"A conservative activist, very able." "Very conservative 
on statutory construction and judicial review." "He 
scares me". Very smooth, bright, and dead wrong on key 
issues-includiu,g the first amendment. He also does 
not seem to have learned from history. For example, 
his views on demonstrators sleeping on the Mall betrays 
igporance, it seell)8, of the calamitous mess we had wi th 
tile, bonus marchers during the Depression." "He has 
gotten a lot of favorable publicity, seems to be a healer 
on the court, but is definitely aligned with the 
conservatiV'es of the Supreme Court." "Very influential 
within the court, is well liked by the other judges, has 
lots ofinfluenc e, is worth watching." "Quick, usually 
concise, charismatic." "Overwrites opinions." 
"Academic. " "Very pleasant, an arch conservative on 
civil rights, pro-government, pro-executive." "I'd appoint 
him to the Supreme Court ahead of Bork; he doesn't 
get irritable; a most able jurist." "Very sharp, very 
capable, pleasant personality, holds controversial view ~ 
on many issues, is likely to go to the Supreme Court. " 
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Resident scholar American Enterprise Institute, Washington, 1977, adjunct 
scholar 1977-82; trustee Woodrow Wilson International Center for Scholars. 
Member Presidential Task Force on Antitrust 1968; consultant Cabinet Commit­
tee on Education. 

Author The Antitrust Paradox: A Policy at War i :1iih Itself (1978). 
Antonin Scalia United States Courthouse, 3rd & Constitution Avenues, N.W ., 

Washington, D.C. 20001 (202-535-3356) . Orig. App't. Dt. 8-17-82. 
Born Mar. 11, 1936 in Trenton. New Jersey; married Maureen McCarthy; nine 

children. 
Georgetown University. A B. 1957: University of Fribourg (Switzerland), 

1955-56: Harvard Law School , LLB .. 1960; admitted to Ohio bar 1962. 
1960-6 7 associate Jones , Day. Cockley & Reavis; 1960-61 Harvard University. 

Sheldon Fellow; 1967-71 professor University of Virginia Law School; 1971- 72 
general counsel, Executive Office of the President, Office of Telecommunica­
tions Policy: 1972-74 chairman Administrative Conference of the U.S.; 1974-77 
Assistant Attorney General , Office of Legal Counsel; 1977 visiting professor of 
law Georgetown University Law School; 1977 resident scholar American Enter­
prise Institute; 1977-82 professor University of Chicago Law School; 1980-81 
visiting professor Stanford University L~w Schoof; 1982-date Judge U.S . Court of 
Ap peals for District of Columbia Circuit appointed by President Reagan. 
Kenneth W. Starr U.S. Courthouse, 3rd & Constitution Avenue, N.W., Wash-

ington, D.C. 20001. (202-535-3000) . 
Born July 21, 1946 in Vernon. Texas; married Alice Mendell; two children. 
Harding College, 1964-66; San Antonio College , 1966; George Washington 

University, A.B., 1968; Brown University, A.M. , 1969; Duke Law School , J.D ., 
1973; admitted to California bar 1973, Virginia bar 1979, D.C. bar 1979. 

1973-74 law clerk to Hon . David W. Dyer, Fifth U.S. Circuit Court of 
Appeals; 1974-75 associate Gibson. Dunn & Crutcher, Los Angeles, California; 
1975-77 law clerk to Hon. Warren E. Burger , U.S. Supreme Court; 1977-80 
associate Gibson, Dunn & Crutcher. Washington, D.C. ; 1981-84 Counselor to the 
Attorney General of U.S.; 1984-date Judge U.S. Court of Appeals for District of 
Columbia Circuit appointed by President Reagan. 
Laurence H. Silberman Born October 12, 1935 in York, Pennsylvania; married 

Rosalie Gaull; 3 children. 
Dartmouth College, A.B ., 1957: Harvard Law School, LLB., 1961; admitted to 

Hawaii bar 1962, D.C. bar 1973 . 
1961-67 associate then partner \1oore, Torkildson & Rick; 1967-69 attorney 

National Labor Relations Board. Office of General Counsel, Enforcement di­
vision; 1969-73 Department of L1bor. 1969-70 Solicitor, 197073 Under Sec­
retary: 1973-74 partner Steptoe & Johnson; 1974- 75 Deputy Attorney General, 
Department of Justice; 1975-77 Ambassador to Yugoslavia ; 1977- 78 Senior 
Fellow, American Enterprise Institute; 1977-78 Dewey , Ballentine, Busby, Palm­
er & Wood, Of Counsel; 1978- 79 partner Morrison & FnPr<;fpr · 1 0 70.Q'l 0 ~0~ .. 



Antonin Scalia's ebullient Pevsol}ality 
and deeply conservati:ve opiili( ns 
are shaking.up the cir~ · · .... M -· . dy 

people are posing the question: 
Can he beat colleague Robert Bork 

to the Supreme Court? ~-

BY STEPHEN J. ADLER 

W
HEN A CONSER­
vative law professor 
named Antonin Scalia 
was appointed to the 
District of Columbia 

Circuit Court in August 1982, few 
lawyers had heard of him. But while 
attorneys in Washington were asking 
each other, "Who's he?" lawyers at 
Cleveland's Jones, Day, Reavis & 
Pogue were celebrating. 

For years the firm's lawyers had 
been telling stories about their former 
associate, a brash, instantly likable 
guy who lit up the firm with his legal 
ability and eager conservatism. And 
for years. Jones. Day partners had 

been giving Scalia an extra push at 
key moments in his career. 

The bond between Scalia and 
Jones, Day was forged 25 years ago 
on the campus of Harvard Law. 
James Lynn , then a partner at Jones. 
Day and now the chairman of Aetna, 
was roaming the halls of Gannett 
House-headquarters of the Har­
vard law Review-looking for pros­
pects. He came upon no~es editor 
Scalia, a stocky student from Queens 
with wavy black hair and an almost 
comical intensity, hunched over a 
manuscript. Although Scalia was en­
grossed in his reading, Lynn decided 
to interrupt. ·· By one or two in the 

morning I had convinced him to come 
out for bacon and eggs in Harvard 
Square." Lynn says. "Then I con­
vinced him to come out and see 
Cleveland and Jones, Day." 

Two months later Scalia was at 
Lynn's home in Cleveland, mixing 
with Jones. Day partners and associ­
ates at a recruitment party. As part­
ner Richard Pogue remembers it. 
Scalia took on a group of eight law­
yers, enthusiastically defending a law 
review note he had edited that ·sup­
ported blue laws. " We argued until 
three in the morning. one aga inst the 
eight," says Pogue . Adds Lynn . .. He 
has those bushy eyebrows that fur-



row up when he 's concentrating , and 
for forty-five minutes on end, he had 
that furrowed look. It never bothered 
him that everyone was on the other 
side." 

Scalia signed on at Jones. Day. Six 
years later, he moved into teaching 
and then into jobs in the Nixon ex­
ecutive office and the Ford Justice 
Department. All the while , he im­
pressed colleagues with his indepen­
dence, the strength of his views. his 
consensus-building skills-and his 
ability to land on his feet. even during 
the stormiest days of the Nixon era. 

His reputation was confined to a 
small circle of government lawye rs 

and academics . however, and when 
he arrived at the appeals court from 
the University of Chicago, his force­
fulness and political savvy took some 
of his colleagues by surprise . In a 
short time . he has distinguished him­
~df by being better prepared and 
more activist in the exchange of idea~ 
among the chambers than many of 
the other judges . Most important, his 
aggress ively argued. deeply conserv­
ati ve opinions have grabbed atten­
tion and ea rned him a place as a 
leader of the court. 

The biggest surprise could be yet to 
co me . In the next four years Presi­
dent Reagan may have to choose as 

.,..... 

many as four Supreme Court jus­
tices ; according to the three dozen 
top Washington lawyers interviewed 
for this story-a group that includes 
a dozen with strong administration 
ties-Scalia is a strong contender. 
Robert Bork. a fellow conservative 
on the D.C. Circuit. is considered the 
front-runner . Aside from Bork and 
Scalia. the names most often men­
tioned are Second Circuit judge 
Amalya Kearse. Seventh Circuit 
judge Richard Posner. and William 
Clark . a Reagan confidant and former 
California supreme court justice. 

Although Sca lia is unquestionably 
an a rchconservati ve . those who 
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"look at his social and political views 
[to predict how he would rule] if he's 
~nointed to the Supreme Court will 

)rely disappointed," says Ernest 
1orn, dean of Case Western Re-

1e University law school. "He's a 
very independent thinker. " Scalia 
has attacked the Freedom of Infor­
mation Act as costly and dangerous; 
as a judge he has also granted several 
FOIA requests. He has lobbied hard 
to take the legislative veto away from 
Congress-but he has fought just as 
hard to take the sovereign-immunity 
defense away from the executive 
branch. 

Despite his conservatism, Scalia 
has not become closely identified 
with any one school of jurispru­
dence-unlike Bork, a constitutional 
scholar and strict constructionist, or 
Posner. whose name is almost synon­
ymous with law and economics . Sca­
lia's special interest , administrative 
law. is limited and procedural in nat­
ure , and he has not often sought pub­
licity for his views. In keeping with 
his habit of turning attention away 
from himself. he declined to be inter­
viewed for this article. 

This is a story of how Scalia got 
where he is-with a little help from 
Jones. Day-and a guide to what 
kind of judge he might become . 

Outshining Bork 
Six months before Scalia arrived in 

Washington. President Reagan had 
appointed Bork to the D.C. Circuit. 
Bork was seen by many in the admin­
. •ration as a Supreme Court justice-

•aiting, an heir apparent whose 
! rship of the D.C. Circuit was 

; urned. Litigators and federal 
agency lawyers who argue frequently 
before the court say they assumed 
Scalia would defer-at least ini­
tially-to Bork . Scalia did nothing of 
the kind . Instead, he made it clear 
from the start that he didn ' t intend to 
ease into the job. 

One of the first things the other 
judges noticed was that the new­
comer was nosing into their opinions. 
Unlike most members of the court . 
Scalia pores over other judges· 
drafts, covering them with detailed 
and often critical marginal com­
ments, even if he isn' t on the panel 
deciding a case. Several of the judges 
say they like the attention ; none ad­
mit to disliking it, although some 
clerks say they find it excessive. 

Also in contrast to most of his 
peers , Scalia sometimes writes his 
own opinions without the benefit of a 
clerk 's first draft, using the word 
processor he insta lled in his cham­
bers . He always prepares for oral ar­
guments by reading all the briefs him­
self. Rather than requiring his clerks 
to prepare bench memos summariz­
ing the two sides . he as ks them to 
take a position in each case and argue 
it with him. By the time Scalia gets to 
oral argument, litigators say, he is 
phenomenally well prepared . He 
asks sharply pointed questions to 
force counsel into admitting the 
weaknesses in their positions. "Sea­
;'\ comes across as a l!.nife-fighter, 

a friendly knife-fighter ," says a 
yer who has attended oral argu­

. nts . 
Judge Harry Edwards. a Carter ap­

pointee and one of the most active 
questioners in arguments , finds Sca­
lia 's approach refreshing . .. He thinks 
as do I that if you are go ing to have 
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oral argument . it should have a pur­
pose," says Edwards . 

While Scalia was making his pres­
ence felt during his first term, Bork 
was falling behind in his case load 
and, according to clerks of judges on 
the court, seemed uninterested in the 
unbalanced diet of administrative law 
cases coming before the panel. A 
dozen former clerks all agreed in in­
terviews that Scalia has been more 
engaged in the court's work-and 
more of a leader-than Bork. 

Bork says he doesn ' t feel he is 
competing with Scalia for a Supreme 
Court nomination. "We' re good 
friends ," he says . " I'd be delighted if 
he got [a nomination] .. . . He's too 
good a friend to get into competition 
with anyway. " Bork says he did have 
a backlog, which he has cleared up. 
" When I first came to the court , [the 
case load! seemed very heavy. It 
hasn't eased up, but I find it easier to 
deal with. " he says. Asked whether 
he is understimulated by the court's 
cases , he says. 'Tm not bored." 
Then he adds that he would prefer it if 
the court heard a greater variety of 
cases. inc luding more criminal. anti­
trust. and constitutional matters . 

While Bork and Scalia come out on 
the same side in most cases . their ap­
proach to legal issues is quite differ­
ent. ··Bork may tend to think more 
jurisprudentially or globa ll y than 
Nino does and has more of a record in 
that area ... says a former top-level 
Justice official. " Nino has tended to 
look more at the procedural and ad­
ministrative prac tice. " 

Top Justice lawyers who have re­
cently left government-while deny­
ing that Bork has slipped-say they 
have noticed that Scalia has been par­
ticularly effective . " He is ideally 
suited by his intellect and his philoso­
phy to be very carefully considered 
[for the Supreme Court], " says The­
odore Olson. a Gibson, Dunn & 
Crutcher partner who headed the of­
fice of legal counsel from 1981 to 
1984. " He 's also within the right age 
range ." (Scalia is 48, Bork 58.) GTE 
general counsel Edward Schmults. 

One of the things attracting atten­
tion to Scalia is how well his opinions 
have fared before the Supreme 
Court . Of the 11 cases in which he 
has written dissents, cert was re­
quested in four and granted in three . 
Of the 53 cases in which he wrote ma­
jority opinions, cert was requested in 
four cases ; all were denied . In other 
words , the High Court has sided with 
Scalia in seven of eight reviews. 

Bork, when asked about his rec­
ord , said he did not know the break­
down for his cases, but added that the 
Supreme Court has never granted 
cert on a majority opinion he has 
written. 

In his 60-odd opinions so far , Sca­
lia has revealed the outlines of his in­
tellect and philosophy. In a 1983 
case . he tangled with one of the 
court's liberal icons . Judge J . Skelly 
Wright . who had written a farfetched 
majority opinion requiring the Food 
and Drug Administration to consider 
whether lethal injection of con­
demned prisoners met FDA stan­
dards for safe and effective drugs. 
Scalia fired back a lawyerly dissent, 
arguing that the FDA has no author­
ity over drugs used for execution be­
cause they are not the sort of con­
sumer drugs that Congress intended 
the FDA to regulate: "The con­
demned prisoner executed by injec­
tion is no more the 'consumer' of the 
drug than is the prisoner executed by 
firing squad a consumer of the bul­
lets ." he wrote caustically. 

Even if the FDA did have jurisdic­
tion over those drugs , Scalia rea­
soned . it would also have the right to 
decide not to exercise its authority 
without being second-guessed by the 
judiciary. In what has become a 
theme of his dissents , he chided his 
colleagues for interfering in what he 
sees as extrajudicial matters , com­
plaining that the majority position 
had "less to do with assuring safe and 
effective drugs than with preventing 
the states' constitutionally permissi­
ble imposition of capital punish­
ment. " 

The Supreme Court took cert in 

At oral arguments, Scalia 
loves forcing counsel to admit 

the weaknesses of their 
positions. 'Scalia comes across 

as a knif ~-fighter, but a 
friendly knife-fighter," 

says one lawyer. 

former deput y a ttorne y general un­
der William French Smith. says. 
" Certainl y Nino is es tablishing a rec­
ord as an outstandingjudge , and I like 
to think of him as someone who 
would get extremely close consider­
ation ." And Michael Uhlmann , a 
former assistant attorney general 
who left hi s position as White House 
counsel las t August fo r the D.C. of­
fi ce of Philadelphia ·s Pepper. Hamil­
ton & Scheetz . says of a poss ible Sca­
lia nomina tion. " Would I celebrate 
such a thing ~ You be t. He's good 
stuff." 

the case , hearing arguments in De­
cember 1984. (As of this writing, the 
Court has not ruled .) Says Case 
Western Law dean Gellhorn , a 
former colleague of Scalia 's at Uni­
versity of Virginia law school, "Sca­
lia 's dissent was just penetrating . . .. 
I think with the argument in the dis­
sent the Court felt obliged to resolve 
the question ... and that 's what you 
reall y look at in an intermediate ap­
pellate court judge." 

In anothe r case. Scalia showed 
that he could position himself to the 
right of some of the court 's ot her con-

servatives. In an appeal involving the 
right of protesters to sleep in Lafay­
ette Park across from the White 
House. he wrote a separate dissent to 
the 6-to-5 en bane opinion granting 
First Amendment protection to the 
demonstrators . Rather than nitpick 
about when sleep might be protected . 
as the other dissenters had done. he 
took the extreme position , denying 
" flatly . . . that sleeping is or can 
ever be speech for First Amendment 
purposes ." Although it didn ' t go as 
far as Scalia, the Supreme Court 's 
ruling reversed the majority decision . 

Officials in Reagan-controlled ad­
ministrative agencies applauded the 
Scalia dissents in both cases . Former 
White House counsel Uhlmann says 
of the lethal-injection dissent , " It 
showed Nino at his best. He took a 
pail of very J.:Old common sense and 
poured it on." 

"He'll Be 
Effective Far 

Beyond His Vote" 
Despite the vehemence of his opin · 

ions . Scalia has managed to stay on 
the good side of his colleagues. "h1> 
work in close quarters on two fl u,,r , 
of the fede ral courthouse ... He ' ' .1 
very politic person . as opposed to r< " 
litical . . . a ha il-fellow-well -met .. 111J 
an extrovert. " observes Danie l \f .1' 
e rs . a partner at Wilmer. Cu t l~ r ,\ 
Pickering who knows Sca li a '" ''' 
Several of the judges on the D. C ( 11 

cuit , interviewed on the cond111 .. n 
they would not be identi fied. ' a' '> , 
lia is so personable that he ha ' , 
ated a feeling of good will tha1 r< • 
vades the court. 

Last winter Scalia had the j u d ~<, 
over to his house in Virginia tu ' "k 
brate the appointment of the 1h11J 
Reagan judge to the court . Kenn<1h 
Starr . As the evening mellowed . S,, 
lia moved to the piano . where h~ 
banged away while he . Starr . H1•rl. 
and others sang old songs . It wa, .1 1" 
cry from the days when the open Ir .. : 
between now-Chief Justice V. .11 •" 
Burger and senior c ircuit jud ge (),, 
Bazelon put the court's mem he r' · 
war footing . 

Scalia has also won poi nt ' ·'". 
the j udges for his good pul11 1, , 
stinc ts in not pushing anyone 1," 
Says Judge Edwards . " If you ~ , .. 
point in discuss ing a the' i' " hr " 
doesn' t have an answe r. he ·,,,, . 
ing to hard-line you j u't "' . 
result. I have neve r had a "' 
with him where he admit 1c:: J ,, · 
intended to do was diffk ul 1 
probable to explain but he "'• 
anyway." 

Lawyers who don·t , h,ir ,· ' 
conserva tive philu,nph y n. 
they consider him partic tll .. 
gerous because he 'eem' · 
widely liked and appear' 11!.. ,· 
eel at building maju ri tie' fu1 · 
tions. According to one '" " , 
worked with him in the . .\ B \ 
istrative law section . "h 1, ~ 
chaired before joining 1 he 
"The reason he was 'o gu1•J .. 
he had the way to take i' "" 
dispute and come up " '' h ' 
tions- an amendment o r a ,i. 
that tended to create a con,, .. 
a judge that will make him , 
fa r beyond hi s vote ." 

.. He would be more of a ,,. , 
bu ilder than Ju sti ce Rehnqu1 '1 



one liberal Washington lawyer who 
k w• Scalia well. "I would worry 

ut having Nino on the court 
(] ... 

, ... uough Scalia may be a potential 
consensus-builder, he's no centrist. 
He has been a vociferous, argumen­
tative, and persuasive conservative 

1 all his life, and people who have 
known him well say there is nothing 
he enjoys more than debating "issues 
of hot dispute." Friends and fellow 
members of the law review, where 
Scalia was notes co-editor in 1960 
with now-Harvard Law professor 
Frank Michelman. remember Scalia 
as having delighted in chiding 
Stevenson liberals about the ex­
cesses of government regulation. 

Despite political differences, how­
ever, his classmates were intrigued 
by Scalia's personality, a combina­
tion of scholarly seriousness and life­
of-the-party gregariousness. A grad­
uate of Georgetown University, and 
the son of a professor of Romance 
languages at Brooklyn College, Sca­
lia loved to pull classmates aside for a 
spirited debate, usually managing to 
put a humorous spin on even the most 
arcane subjects. "I don't remember 
anyone I thought was more fun to be 
with and argue with," says Mi­
chelman. 

Scalia built the kind of academic 
record that law firms were ready to 
kill for . and when Jones, Day came 
calling he had already been actively 
courted by Philadelphia·s Morgan , 
LPIQ~ & Bockius and had all but de­
, "-. go there. But after a year in 

•n a fellowship, Scalia went 
, Day as an associate in 1961. 

1 .......... according to Jones , Day law­
yers, he did real estate, corporate fi. 
nancings, labor , and antitrust discov­
ery, but little if any actual trial work. 

"He was one of the last of the real 
generalists in the sense that he 
wanted to do as much of everything 
as he possibly could," says Jones, 
Day partner Herbert Hansell . "And 
he did damn near everything and he 
did it well." 

If Scalia had a weakness as a law­
yer in a firm, says Lynn, it was that 
" perhaps he wanted to spend more 
time on a problem than you might like 
in a practice . But that 's part of what 
drove him to teach and later drove 
him to be a judge." Nonetheless 
Pogue, Hansell, and Lynn agree he 
was on the partnership track during 
his six years as an associate. 

Scalia·s political commitment was 
no secret, even to recruits . Daniel El­
liott, Jr., now vice-president for law 
at White Consolidated Industries , 
Inc .. and a one-time Jones . Day asso­
ciate and partner. interviewed with 
Scalia and others at the firm in 1963 . 
" I remember the guy vividly," says 
Elliott . "He was a real hard-core 
Goldwater person. I interviewed in 
the fall of 1%3 before Goldwater had 
a head of steam, and he was a very 
articulate advocate." Says partner 
David Snow, "He was one of the first 
Bill Buckley-type conservatives and 
~a big National Review fan . .. . 

" ~ixties. I can recall him being 
ed by the liberalizations in the 

.c Church." (A Catholic, Sea­
"- .~ the son of an Italian immigrant 
father.) 

By 1%7 Scalia had decided to 
move into academia, where he could 
devote more time to exploring legal 

problems without worrying about 
running up a client's bill . Scalia's 
tongue-in-check farewell , one part­
ner recalls, captured his good humor 
and more-than-modulated conserva­
tism: ''I'll be glad to get away from 
such a liberal place," he remarked, to 
the astonishment of the establish­
ment lawyers he was leaving behind. 

Scalia's tenure as a law professor 
at the University of Virginia turned 
out to be more of an entree into 
Washington government circles than 
a retreat to the ivory tower. He spent 

former Jones, Day partner who had 
recruited Scalia and who was then 
general counsel at the Department of 
Commerce. Lynn says he recom­
mended Scalia. 

The telecommunications office had 
been created to help break the logjam 
in cable TV development , to oversee 
the growth of the fledgling Corpora­
tion for Public Broadcasting, and to 
supervise telecommunications with­
in the executive branch. But as a 
practical matter Whitehead's office 
immediately became the focal point 

Key assists from Jones, Day led to White House jobs and a judgeship. 

only three years full -time at Virginia, 
where he taught contracts. commer­
cial code, and comparative law be­
fore getting his first government job 
in the Nixon executi ve office. And he 
got the job only as the result of a 
timely push from a Jones . Day con. 
nection . 

The head of the newly created 
presidential Office of Telecommuni­
cations Policy. Clay Whitehead. re­
calls that in 1970 he had been looking 
without success for a first-rate gen­
eral counsel and that he had lamented 
about his problem to James Lynn. the 

for Nixon's attack on the autonomy 
of public TV , which Nixon viewed as 
anti-administration and antiwar. 

As general counsel, Scalia had to 
fend off pressures from White House 
aides as high up as John Ehrlichman 
and H.R. Haldeman and still appear 
loyal enough to maintain his good 
reputation with Republican leaders . 
" We were on the hot seat," White­
head recalls. ··Haldeman. Ehrlich­
man. and crew were yammering at us 
to try to get the [broadcasting] board 
to do this or that. .. 

One day. says Whitehead. he ··re-

·~ 

ceived a rather incredible memo from 
the White House" directing that a 
certain TV program be eliminated: 
" Nino said, hell. write back a memo 
that says it's illegal." Scalia noted 
that it wasn't clearly illegal, then 
added. "Hell, they don ' t know that," 
according to Whitehead, who says he 
took Scalia's advice and wrote the 
memo. Whitehead says he never 
heard from the White House again on 
the subject. 

At another point Haldeman, 
Ehrlichman, and other White House 
aides were circulating memos (which 
became- part of the public record in 
1979 as the result of an FOIA re~uest) 
in which ideas for crippling pubhc TV 
were enthusiastically discussed, in­
cluding a plan to cut off all federal 
funds. Whitehead and Scalia, who re­
ceived copies of the memos, agreed 
that public TV programming was too 
liberal. but they opposed such drastic 
moves. On December23 , 1971, Sca­
lia sent an "Eyes Only" memo to 
Whitehead. "I have concluded that 
the most likely eventuality is that the 
plan will fail and the administration's 
role will become public knowledge," 
Scalia wrote . "Naturally, this is the 
worst possible development. ... 
Since my initial recommendation to 
abandon this plan has been rejected. 
at the very least I urge you to point 
out to the White House staff all of the 
risks and difficulties." 

Although few of Whitehead's and 
Scalia's warnings were heeded by the 
Nixon administration. officials in the 
Carter administration reviewed Nix­
on's efforts in the area and issued a 
report. •· Scalia actually comes off 
looking very good." says Robert 
Sachs, who worked on the report as 
an aide in the telecommunications of­
fice under Carter. " He 's about the 
only one." 

The telecommunications job ex­
posed Scalia to administrative law for 
the first time, sparking an interest 
that grew into a specialty. He played 
the leading role in negotiating a com­
promise among the television net­
works. the cable industry, and the 
motion picture industry to regulate 
the growth of cable television . Cable 
development had been frozen by the 
FCC in 1966 because cable owners 
and program copyright holders 
couldn ·t agree on how to compensate 
for retransmiss ion of copyrighted 
programs on cable. 

Scalia shuttled among the partie s 
and created a formula that would al­
low cable to develop. After six 
months of meetings , he drafted the 
Cable Compromise of 1971, which 
the industries accepted and which the 
FCC later incorporated into rule s. 
The compromise also helped form 
the basis for the 1976 amendment to 
the Copyright Act providing for cable 
retransmission. The compromi se 
" brought out Nina 's ability to deal 
with real people and real situation' 
that are inherently messy," sa~ ' 
Whitehead. Adds former Scalia aide 
Henry Goldberg: "Something tha t 
impressed me was that despite his ac · 
ademic outlook he was able to ham · 
mer out this sort of compromise .. 
Some people doubted. that Nino 
could mix it up at this level. but he 
could." 

Scalia left the telecommunication, 
office in 1972 to serve as full-time 
chairman of the Administrative Con­
ference of the United States. a fed ­
eral interagency think tank that is-
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Miami 
trial lawyer 
reveals secrets 
of his success 
in new book 

Ma lpractice atto rney Sranlcy M. Rosenbl atl of 
Miami has written a new book entit led Trial LaK·· 
yer. It details the secrets of h is courtroo m 
success . 

Rosenblatt is now at the peak of hi s le g. al pow ­
ers: The Miami Herald ret:en1l y r~poned his S3 .8 
mill ion j ury ve rd ic t in a spinal inj ury case . 

A colorful trial lawyer , Rosenblatt is we ll · 
known to many as 1hc hos t of the two popular 
PBS series Israeli Diary and Within 1ht Luw. 

All the cases are true! 
All the names are real! 

In a recent inter\licw , Rosenblatt said he se­
lected 19 of his most dramatic casc:s fo r his new 
book. 

The book tells how : a horse bite victim won 
$2 .066.600: a woman won a s.iso .ooo verdic t 
from her ex-lover/doctor: a man had half his lc:g 
amputated after dropping a box of fi sh on his foot 
(a SJ .900.000 judgment) ; a simple hemorrhoid 
operation resulted in the death of Rosenblan ' s 
be s t friend (a S 1. 200.000 se ttl e ment ). And 
much . much more . 

How to win the unwinnable 
Trial Lawver also serves as a valuable source 

book for trill techniques and st rategics . 
Lawyers will bcn.cfit from Roscnblatt' s cxtcn­

vc discussions of his tactics and styles of cross­
amination . the nuances of his final jury argu-

.1ents and his 1ime-1cs1cd an o f objecting . 
Roscnblan has included plenty of actual court 

transcripts to Resh ou1 the trials and illus1rate his 
proven methods. 

As a resuh , Trial lawyu reveals how to win 
cases tha1 seem unwinnable- not only in malprac­
tice tri3ls but throughout our legal sys tem. 

STAN ROSENBLATT 
Critical praise 

Trial Lawver has recei ved abundant c ruical 
prai se fro.,; man y prormne n1 lawyers and Judges 
ac ross 1he count ry : 
Alun Dtrshu wi1: . Han-a rd Law Prof~ssor : ·· A 
supe rb . enlightening. marvelous book . I strongly 
recom mend i1. .. 
Mtfrin Belli. Sun Frunc ·ut·o ·· Take ii from me . 
you' ll love thi s book. I did . 11 ·~ g reat ~ It 's excit­
ing . honest and prac11cal · · 
Ruy Cohn . Nt.,... York · " A rare combination of 
g ripping co urirn o m drama .. a nd prac t ical 
ad vice: . " 
1. 8 . Sptnc·t . Mwm1 · " f ., Jl up un 11l 1wo o'clock. 
this morn ing readin g TnJI La1,1ri. )c: r. hi~ power­
ful. I mean rc al l~ ~ It ought to be: re ­
quired reading 1i1r l' ..alh Ctrlu11 JuJgc and 1he 
Supreme Court a., .... l· ll 
The Honorubfr }114 , ,,., f" , h 1hr r ~ . former Judgt 
of Ntw York Start' 1 lfl ~h ,. 11 C1•ur1 .. Every trial 
lawyer should ~ ..ar m< iJ .... 11h 1h1 :!! boo k. every 
Judge ~hould rcJd 11 (''l'f\nnc ' hould know i1." 
Charles Kramu \," >r•d · :\ fa:!lc rna1 ing ac­
count of what a 'u ~ rti 1.1 .... yer \.·an accomplish 
for a clie nt in !hr , " unrtl\1m Trial Lawyer is 
must reading for ~·\i;n 1 .... ., C" r · 

How to order Trial Lawyer 
Send a clipping 111 1h1 ' .iJ .. 11h )Our check. fo r 
Sl9.9S to the adJrc.-" ~1,, ..... , Jnd we ' ll pay the 
S2 postage and h .rnJhn ~ 10 ru .. h you a copy via 
United Parce l Sr:rv11.: e 
Lyle S tuart Inc . . De pt. 12. 
120 Enterprise Ave .. Secaucus, N.J. 07094 

sues reports on legal and manage­
ment issues affecting executive 
agencies. 

The Nixon Papers: 
"Welcome To The Job, 

Mr. Scalia" 
President Nixon rewarded Scalia 

for his work by appointing him to 
head the office of legal counsel in the 
Justice Department in 1974. As had 
happened in the telecommunications 
office. Scalia got a big push from a 
Jones. Day partner-this time Jona­
than Rose. who was an associate dep­
ut y attorney general at the time. Rose 
recommended Scalia to then-deputy 
a ttorne y general Lawrence Silber­
ma n. 

The outgoing head of the office of 
lega l counse l. Robert Di xon. " had 
been chewed up psyc hologically ·· by 
Watergate-re lated issues. says 
Silberman. (Dixon left to teach a t 
Washington University law school in 
St. Louis: he died in 1980.) "There 
was a ra nge o f potentially se rious 
cons titutional issues. and it was ab­
so lute ly imperative to have a first­
class legal mind and a man of cour­
age. " Si lberman continues. The 
appo intment to the office of legal 
counse l was so crucial. he adds. that 
.. I did talk to Jerry Ford about it. It 
was a very important position." 

Although nomina ted by Nixon in 
the summer of 1974 . Sca li a was ac tu­
a ll y appointed by Ford that August 
because Nixon had resigned in the in­
terim. As the head of the office in 
charge of drafting opinions on the 
lawfulness of executive act ions. Sca­
lia faced one of the toughest and most 
politica ll y charged tasks imaginable . 
On his first day on the job , he had to 
decide whether the pre sident ial tapes 
and papers piled high in the White 
House belonged to Nixon or to the 
government. Remembers James 
Wilderotter . yet another Jones. Day 

of the Republic. and to call into ques­
tion the practices of our presidents 
since the earliest times .·· Scalia cited 
George Washington's letters and 
moved through to more recent exam­
ples. La ter, however. Congress 
passed legislation that gave the gov­
ernment possession of much of the 
material. 

Scalia was soon branching into 
work involving intelligence agency 
conduct, an area in which he has 
shown great interest as a judge . Sca­
lia was tapped to work with then-a t­
torney general Edward Levi on a 
sweeping and potentially explosive 
review of the intelligence-gathering 
powers of the CIA and the FBI. Two 
congressional committees were at 
work on legislation seeking to curtai l 
domestic spying and to place limit s 
on how far covert internat io nal oper­
ations could go. The plan ins ide the 
Ford administration was to come up 
wi th an executive order that wou ld 
derai l more rest rictive legis la tion. 

Scalia was actively involved in de ­
ve loping the executive order. a tte nd­
ing top-level White House meeting, . 
and working on drafts . says Ph ilir 
Buchen . then counsel to Ford .ind 
now a partner in Dewey. Bal la n11 ne . 
Bushby, Palmer & Wood's Wa, hin!' 
ton office. According to Uhlm •rnn 
who was then a legislative as" '' " '" 
to Ford , "You were tryi ng to n•J 11. 
practices tha t skirt a long the eJ !!e . ·• 
the ve ry meaning of na tionhood ·'"'' 
wars being waged other ways . r hc , 
were multiple. multip le drafh '" 
erything. ·· 

In a later fight to prevent , · 
lenges to c lass ification o f .i. 
ments-and in a recent opin1<•11 
suit involving U.S . act ivit ies 1n II · 
duras-Scalia displayed pa r11 , 
deference to the goals of the m!l 11 , 
and of intelligence agencies . <tnJ , . 
s is tentl y made separation-of-pi " ' , · 
a rguments to oppose judicial in <"'. 
ment. In the Central America'" '" 
U.S . citize n who owned .i , 

ranch in Honduras c laimed th .. • · 

"He would be more of a consensus 
builder than Justice Rehnquist," say" 

a liberal D.C. lawyer who knows Scali:1 
well. "I would worry more about hav in ~ 

Nino on the court [than Bork]." 

partner who was then associate 
counse l to Preside nt Ford. " His ini­
tial day on the job the question was: 
Who owns the tape~ a nd pape rs'? 
Welcome to the job. Mr. Scalia . .. 

Scalia se t to work on the o pinion 
and. drawing on hi s torica l prece­
dents . drafted a ruling that deter­
mined that the pape rs belonged to 
Nixon. The final opi nion . signed by 
then-Attorney General William 
Saxbe after top Just ice Department 
officials tinkered with Scalia 's draft, 
was issued on September6, 1974. Ac­
cording to the o pinion . " To conclude 
tha t suc h materials are not the prop­
erty of fo rmer President Nixon 
would be to re ve rse wha t has a ppar­
ent ly bee n the a lmost un varied un­
derstanding of a ll three branches of 
the government 5ince the beginning 

United States had se t ur " 
training school for Salvad . .. 
diers o n hi s ranch . The tJi ,1 1" 
rejected hi s plea fo r an in l" " 
the grounds that the di,ru· 
nonjustic iable po litical 4ue · 
three-judge pa nel of the D 1 

upheld the di s trict court . " ' · 
writing the opinion . But the · 
voted to hear the case e11 ' ·· 
by a 6-to-4 vote re ver~~tJ · . 
sion. saying that a su11 . 
heard . 

Scalia responded in his J ,, 
in addi tion to the broad " T 
of-powers problem , "'h '' · 
should have prompted the . 
s tay o ut of the issue , there " , 
technical jurisdictiona l re~"' " 
the plaintiff could not bnn~ h. 
to court. A c itizen could ,~e • 



tary compensation only-not an in· 
·unction-when making a claim that 

·overnment had taken his prop­
~calia argued, and moreover the 
1ff lacked standing because his 

r _ • ,,erty was incorporated in Hondu-
ras. 

According to one D.C. lawyer 
sympathetic to the plain~iff's posi· 
tion, "The case is illustrative of the 
way that he thinks in that he found a 
lot of reasons for courts not to get 
involved ... _The standing issue was 
raised by Scalia for the first time at 
arguments. The government's argu· 
ment had been that it was a political 
question." 

Blowing The 
Whistle On 

Sovereign Immunity 
Scalia 's attention to the details of 

standing and other procedural issues 
had its roots at least as far back as his 
work at Justice in the mid-seventies. 
The department. especially the civil 
division, had always strongly backed 
the legitimacy of sovereign immu­
nity-a defense automatically claimed 
by the government whenever anyone 
sued it for injunctive relief. Although 
Scalia is strongly pro-executive, the 
administrative law professor in him 
felt that sovereign immunity was a 
medieval vestige that was intellectu­
ally dishonest and ill-suited to weed­
ing out unwanted litigation . "The nub 
of his argument is [usually] not what 
~es as the best substantive posi­

'1ut whether all of the institu­
involved were performing as 

, are supposed to or if one is going 
beyond its authority," says Walter 
Olson . a staffer at the American En­
terprise Institute. 

With much the same tenacity that 
he had shown in defending the law 
review note on blue laws 15 years 
earlier, Scalia now buttonholed de­
partment members and debated the 
sovereign immunity issue with them. 
bringing them over to his view. Next 
he wrote to Senator Edward Ken­
nedy, then chairman of the subcom­
mittee on administrative practices 
and procedures, announcing Justice 
Department support for the elimina­
tion of the sovereign immunity de­
fense in suits for equitable relief. Af­
ter noting that "the department in the 
past opposed such a change," Scalia 
couldn' t resist a playful pat 
on his own back. He wrote, " In light 
of the tenacious and well-reasoned 
support of this proposal by such 
knowledgeable and responsible or­
ganizations as the Administrative 
Conference of the United States [the 
federal think tank that Scalia himself 
had headed for two years, from 1972-
74] we have reconsidered that oppo­
sition." 

Thomas Susman, then chief coun­
sel of the Kennedy subcommittee 
and now a partner at Ropes & Gray, 
says that before the Scalia memo sup­
porters of the anti-sovereign immu­
nity legislation had been unable to get 
~ough Congress in 1970 or 1972. 

1ot a subject that had a broad 
.tuency." Susman says, and 

.ce Department opposition had 
been enough to kill it. But after Scalia 
turned the department around, the 
legislation passed easily in 1976. " I 
think.what probably won that sover­
eign immunity debate was that no-

body matched him in the rigor of his 
argument," recalls Uhlmann, who 
was then at Justice. 

Attacking FOIA 
When President Carter took office 

in 1977, Scalia left Justice and moved 
to the University of Chicago law 
school to teach. He chose Chicago, 
according to University of Virginia 
professor A.E . Dick Howard and 
other colleagues, in part because the 
school paid tuition for faculty chil· 
dren-and Scalia had a houseful of 
them (he now has nine children, rang­
ing in age from four to twenty-three). 

But, as happened at Virginia. Sca­
lia couldn't keep his attention away 
from politics and government. He 
soon became involved in crusading 
against the legislative veto , a method 
by which Congress reserved the right 
to reject individual decisions by ex­
ecutive agencies. He also poured 
hours into editing the conservative 
American Enterprise Institute 's Reg· 
ulation magazine. and into heading 
the ABA's administrative law sec­
tion. Students say his outside efforts 
kept him on the plane back and forth 
from Washington and that he wasn't 
always as well prepared for class as 
they would have liked. 

The lure of a good fight appeared to 
be irresistible to Scalia. He testified 
at least a half-dozen times against leg­
islation that would have expanded 

the legislative veto. In addition. he 
drafted the ABA's amicus briefin the 
Chadha case, in which the Supreme 
Court in 1983 finally ended the debate 
by finding legislative veto to be un­
constitutional. "He was one of the 
four or five people to whom that vic­
tory was ultimately attributable," 
says Lawrence Simms, who worked 
under Scalia as deputy assistant at­
torney general in the office of legal 
counsel. 

Among Scalia 's many articles dur­
ing the period, one stands out as an 
example of his stark conservatism 
and aggressive, lively style in stating 
his case. In a 1982 Regulation maga· 

zine piece, "The Freedom of Infor­
mation Act Has No Clothes, " hear­
gued that the act went too far , that it 
was too expensive to administer. and 
that openness isn't always a virtue, 
particularly when it interferes with 
law enforcement, privacy, and na­
tional security. Of FOIA, he wrote, 
" It is the Taj Mahal of the Doctrine of 
Unanticipated Consequences, the 
Sistine Chapel of Cost-Benefit Anal­
ysis Ignored." Ridiculing the expan­
sive 1974 amendments as products of 
an era when " 'public interest law,' 
'consumerism,' and ' investigative 
journalism' were at their zenith," 
Scalia argued that "the defects of the 
Freedom of Information Act cannot 
be cured as long as we are dominated 
by the obsession that gave them 
birth-that the first line of defense 

against an arbitrary executive is do­
it-yourself oversight by the public 
and its surrogate, the press." 

"He Carne Up 
On Every List" 

All the while, Scalia was chalking 
up a record that would make him irre­
sistible to the new Reagan Justice De­
partment, which starting in 1981 was 
be$inning to consider possible ap­
pointments to federal judgeships. 
Here was as purely conservative an 
academic as could be found, who had 
extensive experience in two Republi­
can administrations, was likely to be 
sympathetic to the executive branch. 
and yet had managed to collect ad­
mirers from both parties-and who 
apparently had no enemies. Even 
better for Scalia, the Jones, Day con­
nection was still alive and well in the 
Reagan administration . 

Jonathan Rose, a Jones , Day part­
ner , was then head of the Justice De­
partment's office of legal policy. 
which screened potential candidates 
for judicial appointments . Rose knew 
Scalia from working with him in the 
Nixon and Ford administrations 
" We were looking for outstanding a.: 
ademics [for the D.C. Circuit! "' h" 
shared the president's political phi­
losophy," says Rose . "He came up 
on every list." Says Theodore 01 -.lf'I 
then head of the office of legal Cl)Un 
sel : " He was a very obvious choi, e 
There were very few people who h..J 
the expertise he had in administra1 1' • 
law issues that come before the l> • 
Circuit." 

After his nomination, ho .... e-r• 
Scalia didn ' t get such a resounJ m• 
vote of confidence from the A H ' 
committee that rates judicial n1 'm• 
nees. The committee, chaired ~. 
Arnold & Porter partner Brook' I.-' 
Born , gave Scalia only a " qualt ti.-d 
rating, on a scale in which a nom1nn 
can get the higher ratings of .. -. c 11 
qualified" or "exceptionall y -. "' 
qualified." The only lower ra 1 in ~ 
" not qualified ." Born decline ~ , ""' 
ment on why the committee . .. 
Scalia only a passing grade. t--,,. 
source on the committee sa ~ ' · 
members were concerned that , , . 
didn ' t have courtroom expen~ n,' 

Rose confirms that that "' ·' ' 
committee's concern . "This ""' ' 
continuing argument we had v. " '• 
ABA panel. They have a ra1hcr 
flexible view... says Rose . · 
said that we will consider [ncrn • • 
tors] up to the point of being 1 .. ,.... . 
qualified but anyone who W<'u hJ , 
highly or extremely qualified ~ 
have to have substantial litiga1" '" 
perience ." 

Scalia faced no opposition • 
confirmation hearing, and h ~ " 
at the court in time for the ' "' • 
session. He was followed on 
bench by Kenneth Starr . ..~ 
former Justice Department . 1• 

leaving the panel once dom1 n .. .. 
liberals David Bazelon and J ' • 
Wright with a tantalizingly th in .. 
liberal-conservative margin 
then, one conservative. \ t . 
Wilkey, has taken senior stat u• 
one judgeship has been add~\I 
circuit. With two vacancie s .1t- .... 
be filled by Reagan appoin1 er • 
court will be split 6-to-6. The 
servatives are Bork, Scalia . ' . 

(continued on pall• • ' 
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(continued from page 91) 

and Edward Tamm.) 
~ Scalia has begun to show that the 

nsensus-making skills he picked up 
the White House. the Justice Dc­

..,artment. and the ABA haven't gone 
to waste. For example, Edwards. a 
much more liberal Judge, joined in 
Scalia 's recent opinion reversing 
summary judgment for the media de­
fendant in Liberty Lobby, Inc. v. 
Jack Anderson . (Edwards declined 
comment.) In that case, in which An­
derson was accused of defaming Lib­
erty Lobby founder Willis Carlo by 
linking him and his group to neo-Na­
zism. Scalia made it easier for judges 
to deny summary judgment to libel 
defendants in suits by public figures . 
He wrote that summary judgment 
may be denied to libel defendants 
even when it is unclear that the pub­
lic-figure plaintiff will be able to show 
malice with "convincing clarity" at 

Reagan administration. And so far he 
hasn ' t provoked so much as a rumble 
of disapproval among administration 
conservatives. It doesn ' t hurt that he 
is ardently pro-executive . Says one 
Washington litigator who has argued 
before him: "He's a great believer in 
the powers of the presidency .. .. I 
think he will find significant areas 
where the president has done some­
thing and the courts shouldn't touch 
it ... 

But when the time comes to select 
a Supreme Court nominee, the vagar­
ies of politics could play more of a 
role than credentials. For one thing, 
timing is sure to be crucial: Most of 
Scalia 's most loyal partisans have left 
government. including such present 
and former Jones. Day lawyers as 
Lynn. Wilderotter, and Rose , as well 
as others such as Whitehead, 
Schmults , and Silberman. While 
many still have strong administrative 
ties . they are not as well positioned to 

"Scalia's a great believer in the powers 
of the presidency," says a litigator. 

"I think he will find significant 
areas where the president 

has done something-and the 
courts shouldn't touch it." 

I. The decision conflicted with the 
N of the Second Circuit and in the 

,,inion of libel plaintiffs' lawyers 
also conflicted with the 1970 D.C. 
circuit opinion. Wasserman v. Time 
Inc . 

Also, the Supreme Court had ruled 
in an earlier case that "actual malice" 
might be found in a story that was 
"based wholly on an unverified anon­
ymous phone call ," but in Liberty 
Lobby Scalia appeared to extend that 
rule to include a phone call in which 
the source was identifed by name . 
Wrote Scalia: "[The reporter! never 
even looked [the source] in the eye 
until afte r the story was published, 
but spoke to him only once over the 
telephone. " Says Robert Sack. a li­
bel law spec ialist at Patterson, Bel­
knap. Webb & Tyler: "That obvi­
ously misperceives how reporting is 
done . The vast majority of inter­
views-like this one-are telephone 
interviews." 

Libel lawyers were quick to cite 
the opinion as evidence of Scalia 's re­
strictive view of press freedoms and 
of how effective he may become in 
altering the direction of First Amend­
ment law . particularly if he continues 
to bring along judges like Edwards. 
"This is an academic's opinion ... 
complains David Branson . a partner 
in the D.C. office of White & Case. 
who represented Anderson in the 
case. "His decision is a complete de­
parture from anything that's hap­
pened in twenty years since Times v. 
~. ,llivan on the summary judgment 

. "Branson adds, "If this decision 
ids . it's a definite signal to trial 

, urts not to grant summary judg­
ment in libel cases ... 

Such opinions can't help but make 
Scalia even more attract ive to the 

help him as they once were. The 
quirkiness of the decision-making 
process could hurt Scalia-President 
Reagan could, for example. decide to 
name a woman, a black, or a fellow 
Californian to the High Court-but it 
also might help him. For example. if 
New York governor Mario Cuomo 
was a likely Democratic presidential 
candidate when a Supreme Court 
seat became vacant, Scalia, also of 
Italian descent, might become more 
attractive politically as a counter­
point. 

One thing Scalia has going for him 
is that, unlike Bork or Richard 
Posner of the Seventh Circuit. he 
would face little or no politically em­
barrassing opposition to his nomina­
tion. " If you ' re looking for someone 
you're trying to confirm, maybe 
Posner has ruffled enough feathers. 
but not Scalia." says one Washington 
lawyer. 

Of the many liberal lawyers inter­
viewed for this a rticle. none plans to 
lobby against a Scalia nomination. 
Indeed , it is remarkable that in as par­
tisan a place as Washington Scalia 
can garner the respect and even the 
upport of people who find his poli­

tics repugnant. "I 've known him for 
yea these many years and we· ve dis­
agreed on man y. man y lhings, but 
I've never kno..- n him to be unprinci­
pled." says Ropes & Gray partner 
Susman. 

Remarks liheral D.C . lawyer Dan­
iel Mayers of Wilme r. Cutler: "I 
think it wou lu be an abuse of the 
process for the Senate to try to block 
a Scalia nomination . While my politi­
cal views are ve rv uifferent from his . 
I'd say that of the .conservative candi­
dates for the court I th ink he 'd be the 
strongest intellectual nominee and 
the most qualified ... 0 
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The first thing that a visitor notices in Judge Richard Posner•s chambers are 
the floor-to-ceiling windows that look out aver the Chicago skyline and natural 
beauty of Lake Mi~higan beyond. The second is that his desk is set so that when 
he works at his word processor, Posner•s back is to the spectacular view. And 
when a visitor inevitably comments on the discrepancy the judge looks mildly 
surprised. The view? "I rarely notice," he says. 

When would he have time? Appointed three years ago ta the U.S. court of 
appeals, Posner has become the most prolific federal appeals judge in the 
nation, the author of more than 300 opinions. Before taking t he bench he was 
best known as the dean of an influential branch of legal scholarship called l a ~ 
and economics, which trumpets efficiency and the maximization of wealth as 
bedrock legal principles. On the bench he has maintained a publish-or-perish 
pace, cranking out three books and 20 academic articles. His latest work, 
published this spring, * is a largely abstract account of the caseload crisis 
facing the federal judiciary and his dramatic suggestions for reform. CBut don 
misunderstand: he isn•t overworked.> The result of all this prodigious liftin g 
ls twofold: his influence on the law continues to grow, and he now regularly 
appears on all the tout sheets as a potential Ronald Reagan appointee to the 
U.S. Supreme Court. _,,.... 

* The Federal Courts: Crisis and Reform. Harvard University Press. $25. 

Indeed, with the high court beginning its annual monthlong stretch run th 1 _ 
week, the speculation about possible resignations has heated up again. While 
five of thejustices are over 75, and only one is under 60, most attention ha s 
been focused on Lewis F. Powell Jr. Hospitalized in January for a prostate 
operation, the 77-year-old Virginian was slow to recover and did not return t 
the bench until late March. Still, Powell has shown no inclination to retir e. 
has hired law clerks for next year, and if he has courteously informed the w ~ 
House that he intends to leave, neither side is saying. 

But the guessing goes on. Besides Posner, most of the press attention ha s 
gone to two conservative judges appointed by Reagan to the federal appeals c 
in Washington. The almosthousehold name there is Robert Bork, a former Ya l E 
law professor and solicitor general who fired Archibald Cox during the Satu rc .. 
Night Massacre. When he w appointed in 1981, Bork was dubbed 
justice-in-waiting. He's still waiting and, in news-media circles at least, · 
been momentarily eclipsed by Antonin Scalia, a former University of Chicagr 



PAGE 6 
© 1985 Newsweek, June 10, 1985 

law professor who could be the first Italian-Amprjcan-l!amed to the high court. 
At 49, Scalia, who is routinely referred to as Nino by journalists who 
couldn't pick him out of a lineup, is nine years younger than Bork and may be 
even more conservative. 

If the 46-year-old Posner eventually gets a seat an the high court he will be 
returning to the marble chamber where he began his career as a clerk to Supreme 
Court Justice William Brennan, one of the court's leading liberals. Brennan took 
Posner under his tutelage -- later calling him one of only two "geniuses" he had 
known (the other was Justice William O. Douglas> -- but the political lessons 
clearly didn't take. Instead, first briefly at Stanford and th.en at the 
University of Chicago, Posner taught himself freemarket economics -- much as 
he's mastering the Italian language today -- and applied his learning to the 
law. At that point Posner irrevocably embraced, as his critic Columbia law Prof. 
Bruce Ackerman puts it, 11 the great god Efficiency." For instance, in his seminal 
"Economic Analysis of Law 11 <soon in a third edition> Posner argued that "when 
people describe as "unjust' convicting a person without trial Corl taking 
property without just compensation ... they can be interpreted as meaning 
nothing more pretentious than that the conduct in question wastes resources. And 
... it will come as no surprise that in a world of scarce resources, waste 
should be regarded as immoral.'' 

Much like thejudge he's become, Professor Posner had opinions about nearly 
everything and one lens through which most topics could be seen. His view of the 
free-press clause of the First Amendment: "a form of protective legislation 
extracted by an interest group ... who derive pecuniary and non-pecuniary 
income from publication and advocacy." On medical malpractice, he thought a 
patient should be able to receive a lower price in exchange for surrendering his 
right to sue: "It is an open question whether the benefits in the increased 
safety incentives ... are proportionate to the costs." Even on race 
discrimination, he thougt1t the market could work wonders, writing that "one of 
the reasons that bigotry has diminished in this country is that competition 
between firms puts a premium an hiring the most able person ... Competition 
erodes [discrimination] just the way it eroded the color bar in baseball: teams 
could not afford to exclude qualified people." 

Baby Sales: Except in antitrust, where his big-can-be-good theories have won 
the high ground, the influence of Posner's scholarship has been more provocative 
than direct. 11 More often than not, Posner has been the scholar setting the term s 
of the debate," says University of Chicago law Prof. Douglas Baird. "He went 
from one field to another making massively broad statements. 11 But that set man y 
professorial teett1 on edge. 11 His reputation is largely a function of how 
prolific he is," argues Vincent Blasi of the Columbia Law School, "not really 
how thoughtful." 

But even his critics admit he gets their attention. Critical of adaption 
procedures, Posner coauthored a 1978 article recommending private sales of 
babies. Most children would go far no mare than S3,000, he suggested, and 
consumer satisfaction would likely increase. Moreover, putting a price tag on 
the baby might guarantee its welfare. "In general," tie wrote, "the more costly a 
purchase, the mare care a purchaser will lavish on it." He resents the critic 1 s~ 
that he's received for advancing this modest proposal but some foes find it 
typical of his work. Says Yale law dean Guido Calebresi: ttI think his views a re 
limited by both the economic theories he relies on and his lack af attention to 
other crucial matters su ch as how wealth should be distributed and how values 

LE>XIS NE>XIS LE>XIS NE>X S 
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and tastes are formed." 

On the bench, Posner•s output has been so vast that he has been difficult to 
categari1e. Critic Blasi, far instance, gives him high marks for "good, candid 
opinions 11 that don•t 11 twist pr.ecedent to get the results he wants." One example 
of his fallowing a7.Supreme Calf rule he disagreed with came in an anti trust 
case in which ha~ found a busines~ practice illegal even though his awn theories 
would ~h~y .~permitted it. There are cases, however, that call into question 
Posner .· respect for precedent. The most notorious involved his reversal of a 
cantem~t~tation and denial of a pretrial document search that had been ordered 
by a~lower-court judge. Sitting as an appealscaurt judge in tnat case, retired 
U.S. Supreme_ Court Justice Potter Stewart rebuked Posner•s holding for its 
indiffere e to both fact and law. 

Radical Notion: Posner 1 s economic analysis on the bench has been 
un-mistak-atlle. In one controversial case, he dissented from a decision that gave 
an Indiana prisoner the right ta a state-paid lawyer to sue prison officials 
whose failure to treat him, he charged, had blinded him. Posner argued that the 
market should govern, if the prisoner "cannot retain a lawyer an a 
contingency-fee basis, the natural inference to draw is that he does not have a 
good case." Another might be that prisoners are hardly free to shop among law 
firms or that the prospect of hard cases yielding small awards would not attract 
many entrepreneurial attorneys. 

Posner's considerable intellect i~ not content with conventional thinking. I r 
his new book on the federal court system he endorses a handful of familiar 
reform ideas, sqch as raising filing fees and shifting attorneys 1 fees. But ~1e ' ~ 
honest enough to say that all of these ideas combined are mere "palliatives. '' ~­
he advocates a bolder step, one he calls "separation-of-powers judicial 
restraint. 11 That mouthful means "reducing the power of the courts vis-a-vis tr1E 

other organs of government''; federal judges should leave social issues such as 
capital punishment or pornography ta state legislators. That's a radical nati o ~. 
he says, but "today's radical speculations may easily become the conventional 
wisdom of just a few years from naw. 11 True enough: who would have thought a f e ~ 
years ago that, for goad or ill, a radical speculator like Posner might be 
beckoned to the highest bench? 

GRAPHIC: Pictures 1 and z, Scalia, Bork : One•s hot, the other waits, PHO TO· 
BY BRUCE HOERTEL; Picture 3, Posner: A provacative legal scholar blitzes the 
bench, JEFF LOWENTHAL -- NEWSWEEK 
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Beyond the Burger Court 

Four Supre1ne Cou11 Candidates 
\\7 /10 Could Lead 

a Judicial Counterrevolution 

0 ., .. . , .. -. 
Richard vigilante 

.... . •''• 

!"~,·~ 1Jc · n: i.:' ,. 1,·:ri ,• r 1- tnl' ru rur c:> o r til e Sun reme C0ur: . 
h' ,. '. ; rn c nm'.· 1 u~r 1 c t·~ currenth s1tt1n!:!-Harrv Rla6:­
rn ur. \X 'ili :Jn- hrenna n. Chie f .iusnce -\X arren Burger. 
Thur~<H>d ,\farsh:'il i. and Lewis Powel'1-are 75 or ove~. 
and not all are as healthv a~ 
Ron a ld Reagan . Whoever 
wins in November mav well 
have the opportumtv ro ar-­
po1nt at least three and per­
hap~ as manv as five new 
1usnces . That President will 
therefore be able to deter­
mine the d1rect1on of the Su­
nreme Court over the next 
1(1 to 2(1 vear~ . 

t(1 become suddenh· rash1onabie in places where the\' arc 
new. 11m0rec. . 

I re~enrh· asked rirnminent lega l conservatives arounc 
th e- countr~· whar c·andidates th~v would recommend to ~ 
the Suore~e Cour.. Thev made clear that there are a: 

· . least two dozen qualifie ci 
conservatives whose ar · 
pointments would raise the 
quality of the current Cour~ 

~ Wfiat. is ri ~ hnwever . 
-;~s not Si'itf,ly """ provemen· 

but a iudicial counterrevol u 
tion. And in conversanon• 
with conservative leit a 
scholars and judges. tou · 
candidates keep coming ur 
as having the intellectu J 
stature and the fighting sp1 • 
it to change the Court 's d · 
rection despite the weight o · 
judicial precedent. Thev a r: 
Robert Bork, Antonin Sci 
ia. Richard Epstein , a n . 
William Bentley Ball. 

Robert Bork 

Should Ronald Reagan or 
another conservative win 
th<: cl<:cnon. he will have an 
excell<:nt opportumtv ro re · 
ver~e th<: intellectual dntt. 
the lihcral 1nr<:rvent1omsrr .. 
and th<: anrireltg1ous bias or 
the \X· a rr<:n and Bur!! e~ 
court~. Opposition to .. lega l 
rc: a li~m '"- thc: belief that 
n<:ut ral interpretations of 
tht· Comt1tut1on are 1mpm­
-.1hle and that 1udgcs must 
thnt'lore 1mpo~e a collage 
ot ... oc1oloµical assertion and 
rn~onal opinions on th :: 
( .onq11ut1on-1s more so­
ph1 ~ t1 cat ed than 2!> year~ 

John Marshall 

Judge Bork, now s1m r . 
on the U.S . .,Court of Appcj 
for the D. -.-Circuit. the ' < 
ond most prestigious .1 r 

powerful court in the cou · 
try. former professor at r 
Yale law school. sol1 , · r 
general under Pres1 JC' r 

Chief Justice of the Supreme Court, 1801-1835 

a).! <>. An 1mprcss1v<: hatterv of conservative legal minds in 
prominent law ~chools. on the federal c1rcu1t. and in state 
court" 1~ prepannµ to challenge mu ch ot what the Court 
ha ... wrought in th<: last .50 year~. 

:\ c<>ml'rv:invc vtcror in 1984's presidential election 
would have the chance to appoint o ne of the most intel­
lcctu:ilh powc:dul )uprL·me Court~ in h1storv. Should 
dm h.ipprn. we coulJ expt·ct comervauve 1udicial idea~ 

Nixon and Ford. has for so long been considered ,. 
obvious candidate for the next conservative appotn tTTW · 
that he has been a "justice-in-waiting" for at lu .. 1 

decade. Liberal and conservative colleagu-es are unu 
recognition of his abihtv . A_,,._ 

~ .. ·-· ·-... -· 

R1cHARn V1GILANTE, a Washington;based ;ourn.JJu · 
executive producer of Victory Video . 

Policv k n 
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:,. ( ,! 1~t1rur 1onJi or t"f ( >...:ea:..i:-3 1 1~~ue ~ .. L; n1e~:-. n£n!~ t!IJ t ..ir: 
T<•lmc !r. tn~ CPnsnrunor: "'. sta na3rc m~an- or 1me· · 
:-'r e~:t tJ < ,n Jrt \·101Jtcci . n~ .lr?Ut!-i . tn t: court :-: snou1Q aer::-· 
<.>r. mJ tter-. C> ! DOi t·.:' tc• ac:m c1cra n .: ma1 o rm e> in rn =­
~:.H~·~ anJ tn t ·n~· 1°' ni1;:1 .:J ; L'rJIKnt.:, or rn t itcic:~a1 ~c•n:rr·· 
rn :.: ~~: 

in ,ieterminin ~ now 1: !; 0roner rnr C: ( >U:t !:. w 1nrerven~ . 
n:· ! '- .1r. ··inrernrerl\'lS'. . .. . iuut:'.e :. . 111 nt ~ \ ' In\ . shoui.;:: 
1:r:~·r nr ::: tn t \....u nsurun or: a' m:.:1· woui.:: a sraru te or an·. 
o rner 1e;,:.:;; ul•..t.:mc:n:-n,· ro;.:u~in): on me me:min~ or tn: 
t~·x: Jn.:.: tn·.· ni~wi·, o; It~ wr:un;.:.. w1rn c1u: ~nngin~ ii. 

t r 1·~j~ "'' ~, I' <>t k ' rrc rc:rc-n\.:e~ anc I':::r~ona: \·a1ue ,. Tnu: .. 
1<> · ~· .\J:--~ ro 1· •. n~ r.3~ ;:iur i1l. r' c :-:~1.: :zec tnt Sur.rem ~ 
1. l •u~: , u,~ (•' tn ~ n).!n: t i.: r-n,·3c» - ::; n~n : tC• h:: roun .::: 
: 1• '" 11:. : : ir. tn'. ·~ . ons•trnno r,-a, tn:: r. as 1 ~ ror O\'errurr·· 
1'1;,: qar~ I'n> nw1t1 uno or: ariomor. tn 1r> 19 - ~ ciec1s1or. 
",It l \\ .ld:.. 

.\ \ · . ho n . , 1ud1.::1.1 l 1nrcrPren ,·1'rn would resrort re· 
i<:!.!l"iaf\l rt" ;rn d the (lt'ODit such uiJ CS t!Om a ~ wherher anc 
now rorno!!r3rhv s.ho~ld he restricted. Ir would provide 
.1 co herent ba s 1~ tor sustaining state laws on capital 
rumshmcnt. Ir would keer the Court from imposing one 
m:in. one vote in reappomonment cases. It would keer 
the court~ from runnmg school svstems. prisons. and 
mental hospitals under the guise ot eniorcmg civil rights . 
Ir would uphold st:ite legislation regulatmg the sale o i 
contracernves ro minors or requiring that parents be 
notit1ed when a minor. seeb an abornor. 

Mr. Bork savs he was a New Deal liheral when he 
entered the Umvers1tv of Chicago law school in l 94b . 
Bur at Ch icago he was hcavilv influenced bv Aaron Di­
rector. rounder of th e ~law and economics~ school o i 
1unsprudence, which analyzes legal principles in terms o: 
their econom1C efr1c1ency, and by free -market economist 
Ge-urge ~ttgier . 

Mr. Bork arrlied rhe rnn c111les of economic effic1enc\' 
and cos t-hcnetlt analvs1s ro antitrust law. t1rst as a pan· 
n<.:r 1n the Chicago law firm of Kirkland & Ellis. which he 
entered atr<.:r law school. and then on the tacultv of Yale 
l:iw school. whi ch he 1oi ncd in 1962. In his boo k. The 
Antitrust l'i:midox, ruhlished in 1978, he argued that 
m:inv antitrust policies. including some court dec1s1om. 
ha\'e otrcn hcen contradictory : Though designed to pr0-
rcct th l' cons umer :ind promote competinon. these ant1 -
tru\t rol1ctc~ have in pr:icr1ce often hurt consumers and 
d1..,rnurJged compem1on by protecting inefficient enter­
rn~c" . 

r\ t Ya le. Mr. Bork became a close friend and colleague 
of Akx:indcr Bickel, a moderate ~legal realist" and in.his 
dJ v thl' dominant intellectual force on the Yale law fac­
ult\·. Mr. Bickel saw the 1udge as scholar-kmg who would 
int<.:rprcr the Cons mutton in the light of rhe lasting values 
ot Western civilization : "The tuncnon of the jusnce~ . . . 
1' to immerse themselves in rhe trad1t1 on o r .our societv 
anJ oi k1nJreJ ,oc1et1cs that have gone hetore. in h1stor;· 
;inJ in the >ediment of history which 1s bw. :ind ... in tht 
th<, ugnr and the v1~1on of the phil owphcr~ Jnd the poet~. 

lk vo nd thl' Hurgcr C.ourt 

Robert Bork 

The Justices will then be fit to extract ' fundamenta l 
presuppositions' from their deepest selves. but in fac 
from the evolving morality of our tradition." Whik 
grearlv admiring Mr. Bickel, Mr. Bork learned from him 
mostly by disagreeing. "The choice [by the Courr:1 oi 
fundamental values cannot be justified," Mr. Bork ar · 
gued . "Where constitutional materials do not cleari,· 
specify the value to be preferred, there is no principled 
way [for the Court] to prefer any claimed human value t« 
any other." 

Mr. Bork set forth the essence of his judicial philos(•· 
ph y in "Neutral Principles and Some First Amendmen; 
Problems," a now-classic article published in 1971. Ai. 
ways aggressive intellectuall y, he picked the most contrc· · 
versial possible ground on which to make his argumen ; 
that judf!es should not impose their personal values or 
the Consmurion: He argued that the freedom of speeci-. 
provision of the First Amendment protects onlv "expli ­
citly political speech ." And he challenged the nearlv sa ·. · 
rosancr writings of Justices Brandeis and Holmes th J : 
have been used to defend this century 's expanded Fir >: 
Amendment protections . The Brandeis-Holmes arg u · 
ments. Mr. Bork contended, weren ' t consritutionai argu · 
ments at all bur simply paeans to the worth of rret 
di~co urse. 

Mr. Bork could hardly have written anything bette: 

, : 



.::J 1cu !Jtec r.- . 11 ~ ~:.i~ u ! : rn,· linc·rJ · 1u .:i1.:; :; · ,-nmmunir-.. 
Tr1l Jrncl:- ,, 't!'.· 1..~ ... >:. ~:·: 1 \ e rs1:: ~ t<•UJ; ·, . 1u:< reccn: :\ . ;. 
i1cJdi in~· in m~· Am:.:n..::i:-: hJ.~ .~sso.::::mon iour11.i .. surr·· 
mJnz1m: an Jrtt.::ic in TN· .\ . .inor:. comriared Jvl~. b0n: r< 
Ani:a riie Hur.. ht na~ neer. accuseci oi oeing af!amst rret 
>['l t't'Ch. h :: l~ noi . An<.1 todJ\' ne acimm tnat the Firs: 
.~mrnameni con:r~ a ('lfOaaer ground rnar, -expiicltl \' 
('l Cli ltlCJ , .. Sr>t:tG. 
' ' 

:":>omt: ccin~c:n-.rn\'t·\. W<>. have heen worried tw ,\.1~ . 
horf; - rei ent 1es ~ d1>Jnr>ro \·J i Oi couns that maKt \·a1u~ 
1ua~mcnr ~ . ht 1 ~ >om~r1me; accu;eci or mora i si.;epnc1srr. 
or rt1Jt1\'b t:. 

hu~ .\1~ . bori..: 1;. :.:nnr:.: :\' innocent or the: 1.'.h.lrf!L. h:- ! : 

n11'.'" m : 1~J , ~;.;crit:, : in>t:.:JC. nt r.:i ~ J ~rron~ ra1rr; 1r: tn : 
r.ir•rJ : ~en~l· (If m·: tlL".:turJt~ . \X 'n:.ir nc: r0rn1u ;. rc1 court; .. 
ri:.. cnu 11 :,1..· .. !r: 1r.. · tr b1 arure ~ t"~·~ Ju~:: !~ I' rn 1• lOr' nr rn ~. 

:...· 1'-· -·tlU :L'I"rc,::ntar1\·t""' ·· r(\ rTiJh:r: \ '.1illt \..·np1 1.:r: .... .. tn t ~ :.. 

,;r, n~..1n~· ~, o: mtl ra i1r,·. or· 1uu~men r. <•' ('lruaen;:~· . Tnt>" 
t",·i. •nt.:.. rnn.-t1. )r~. ti · , ·n~ t"< 1i: r; .:J; comm unit». ·· .\nu J : 

f l 1!' rrl'l'lh>m n '. ~ n tT.:h !h•r !'rnrecrc:J ["I\ rne Ftr't :\nwn..::-
111;.· 11 :. 1! rv'f , . . ._1' d11l'' trccu(1m tor ,1r:ncr \·a1u:iri t· rorm­
<li b;,:h.1\·1u:. UD!lfl ~n, · enlil!.htcnmcnt or soc1en .ina 1r , 
ckcrl'J n:rre~t; nr.rn \·e, ·· . 

.lud1cial ,1ctivist~ would arµue that Mr. Bork"> "1udic1a' 
re~rrJtnt .. would minimize constituttonai protections. Ir 
w<>uld he more accuratL' to sav that judicial restraint 
exrJnd~ rhe numher or qucsno~~ open to discussion bv 
c n11.en~ Jnd rhe1r lcµisbture~ . 

.-\~,\fr. Bork ~JiJ in J recent address. judicial activism 
cJu'e~ the "JreJ of 1uJic1JI power lto i continually grow 
anJ the area ot democratic ch01cl' I to I conr1nualiv con­
tract ... Acr1v1~m ... 1~ ~J1J to he the meam hv whi.ch 
court~ JJJ to ci ur const1tur1onJI trecdom and never sur­
tr .1ct trom 1t. That 1~ wronµ. Among our con~t1rut1ona : 
treeJom' or nght~ . .. 1s the rower to !!Overn our~elvt ~ 
democrar1cJlh· . .. C. !-:. Chesterton m1irhr h;ive heer. 
aJlire~\111)..! th!\ vc rv controvcrsv when he wrote: ' What 1> 
thL· gooJ ot teli1ng :.i communin· It has even· liiiert1 
enert the lihcrrv to make l;iw~? The libertv to make: iaw-
1' \Vtl.lt COll~tltUte\ ,1 Trl'e reopk ." •· 

.\ 1 r. Bork Jett 't' J ic tcmporarilv 111 1973 m hernm t· 
~ol1c 1tor gcncr:.il ot the Untted ~rates. In this role he 1s hes: 
renH·mhcreJ ,1, the man who. at Richard Nixon "> order. 
t1rnl W.1((.:q.:Jtl' ~reLIJI Prosecutor Archibald Cox atter 
.-\crurnn C.encral Ell1or Richardson :ind Deputv Artor · 
11t·1· ( .rncr.11 \X."ill1Jm R.u1.:kclshaus re~11med rath er than 
d<1 '<' . f'.ven t<i...i .1\· 1r 1~ rare for Mr. bork ro he mentioned 
111 .1 nt'\\''PJrcr ~torv without beinir linked to the Cox 
11 rill\.'.. 

11 1, .1 crt'd1t f(l .luJge liork\ reputation for integnn· 
.11i.I iht· re,rL·ct he ha ~ :.imong hi~ peers that hi s pertecth· 
u1 rrvl·1 t·xrlJn.1!1<>11 tor h1' dt:c1s1on-/\1r. Nixon had 
l'I L' r\ lu.:.il rq . .:ht to tire ,\1r. Cox. anJ gov<:rnment could 
ll!lt tllllL!IClll 1t ln::ii order-. Were not ca rrteU OUt-hJ' 
ht'l'11 w1tkh· .1cccrtl'll. \\ .. Jtcrg:Ht' ca m<: up ::ir. h1' coniH-
11 1.1t1<111 ht·Jnn.i.:' tor h1' appointment to the l>.C .. Circuit 
Il l I YS2 hut rHO\'ltkJ little Jitr1cu in 

lu d).!e B<1rk ·, rq,ut.H1<111. h1~ wrning ;inJ ruhl1c ;rJrc-
111,·111 \ .. 11lli t'\'e11 i11\ 'rc.1k111g ~t1 · ic '>llg)..!eSt rhJt ht· woulJ 
l1l' .111 .1ggrl'\\ I\ l' lll '>!l,t·. He 1~ tntelit·ctuJli1 .l).!gre~~l\'l­
.111 11111 1 <"111).! 111 .111 l<• \f'l'.tk \\ 1r iL ,.\ , .1 \\ r1tcr Ill\ 1nci1n..i · 

rJ <tr: '' fC'\.\ ·.H·l'. :- h~1r f' c :-:r n[ ;- ... :rher rh3r! ~lunnn~ r' ()lnr .:.. ( " . 

~os~i~ i e d1~d~r.:~ rnen: . h::- \\'t 1uL.J riresuniJt1 !\ r"f "'· di:~~· 
w rn·e ~s:: tlJC Drtct uen: : 

\; <? \·errnt1t:s,.· tit s ~rie: .::areer (1 r; the D .C. C.. ;r .:u1r , ,, : .: · 
na :, oe:::r. re1arl\·e1\· au1e~ . From _luh· 19b2. wner. ne \\'f ( ;; : 

iii ~ nrst omnior.. rnrou2h March 1 %4 ne haci wrm:::r 
abou: 3U ma1ont\' ODtnlOn~. somewnat re\\·er tn:ln m:gr; : 
ti e exoected. Ht ci!ssent~ ratrI\' oner.. Dur rev. o: rn:: ..:.'.!~ :: ­
nave Dten comroversi<> .. 

ludg::- borK 1 ~ St .. Hb i1rst wire ci1eci in ! Y ~ \: Jrte ~ Jr 
ili~es~· mar iasreo mam \'ear!>. ht remarried 1r; l %2. i-i : 
nas tnrtc chilurtr. 

Antonin Scalia ' 
A1ong wttn M.r. bori.:.. tht mos~ resoecteci acivocart o: 

1u.:ii c1 a: restrain: 1nrerorennsm i~ iuci2t Antonin S.:a i::. 
::W•(' ur me D.C... C1rtu:: anci recent1\ o-i tne Unt\'ers1tv v 
C n1 .: .:ic(· 1:1\, . Schou . 

I t \1~. bork · ~ c m!'"'ii.'.!51~ 1~ on democrac\'. \:\~. 5.:aiiJ ~ :-
0 n ~e na:-at10n Oi r> .. ~wC'r ~. H~ would t'lnn~ to tnt (our; .1r 
acute ~C'nSlt!\ 1rv t0 rnt roi;:o of insnrunom. ana oroceaur::: · 
in me- riresen·;rnon ,1f iil'err-. 

As Mr. Scalia wouid exolain. the seoarat10n ot r>nw ;:o~ -

1s vital to the preservation.of liberrv h~cause the d;freren: 
branches are suited to protecting different sorts of righ b . 
The courts. in which there is no voting. no marshalmg o : 
forces, just one litigant against another. are uniquelv wel 
designed to protect the rights even ot one man against tii : 
entire state. During that one man's dav m court the enr1 r·. 
power of the state will be focused on the resoiution ot iii · 
problem, the vindication of his rights. That soltrarv mJ i 
with just one vote and no friends would get little heir 
from a legislarur::: . 

For exactly the same reason. courts are no gooa .1 

Antonin Scalia 

Polic\' RL· ' 
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.:u1:1:it:;1r. or n o \\·e; :, t're :u ; ci c1wr. and t'o rr. ~orr~ or ac.:·,_ 
~-i· 0 11 --rn(1;, :· aCluu : tnci1\'taua i rt!!nt ~ an.:i tn o~c aoou: 
111.11 • •:1r1 nL·c.:i--wi ;: Cl e.::0m-: rn.:rtas1m!11· arnnr:ip· anc 
le·'' •; : ;;:i·:;:nr w1 :: r->c:om:: 111..:re:ist m.: ;-. cru~ . 

.\!~ . >.:~,;1 ..; ~ c:\[ltT1cncc n:i , fleen 1ar~e:1 1· in acim1ni~tr:· ­
u1 :· 1.i". tnv :u1 :.:~ . rn:i: t.:o,·crn recu:arc1;1 agen.::es. Gr:i.:·· 
L!. itin:.: iriH,~ h:.1r\ · :1rl~ :~: \'. ~ ~- n\., (). 1r1 1 Y~ 1~ · . n :- 101 n ec ;,. 

[l:~·q 1t.: i \ •~I' \... 1c1·l'IJn.i 1.:iw rirrr .. tau!lr.: a: tn ::· l " ni1 · er~tr·. 
11: \ · ,:~ : ; ~ : .~ tJ \\ '.' ... :n< •lJ.. Jn o 11; Jt..1 - i entcrec ~u\ernmen: . 

h: r,j._; L"' L.~, of' :> (1r<unn-. w ilrH.J (It.:'. ('l,·..::iu'c rw .: n o ~ : 

1.., \ 1i1 ·;·. 11 · tn·. m<1 < n1onsrroL! " ~Jr! ~. 1ario:--!nt: mu~r 1·. 11 
1· 1: • .. \\ "! l:... :-- ~ r r. :. i~:-,J:.: :- 1n\·0 1\ · ~·....: \\ · :.: r ~ ...:: rie :-.: t \ 'C r. mu:-: 
· .. \ 1m~ i :..·\ tr. Jn tnc·\ v.. ·L' i t· Llr\ . i-ro rr: ~ G.- i rn r ~)U!:!~; 1 L. -- n:. 
\\ . • .! ... 'u'--...:l' .., ... ; , ·t:!\ ~L· n c rJ1 ~·oun~e. ro rn ~ !'rt:~IUL· n ~ · ... ( )fn..:- : 
1v T eiccommunr ..:Jmin' l'oi 1.:-\ . L·;-;.:i1rrn:i n or tn~ :\.jrnin :-­
tr.:ir11 ,. l .o nr:.: ren.::c or th e Linn td ~tJr t.-. anc as . 1~ran : 
:itrorneY generai rcir the Otncc- ot Leca : l numeL f-i , 
~t:irred te~ch ing at the Univers1tv of Chi'cago 1n 19-7 hu : 
continued to dabble in government. serving as a consul­
tant to the Feder:il Communications Comm1ss1on and 
the federal Trade Commissior. . 

horn 19-:7 until his :ippointmenr to the D.C. Circuit in 
mid - 1982. he al'o ~erved as editor of the American Enrer­
rmc Immure\ scholarlv hut sprightlv Re~uiatron maga­
z111c . H1' e<l1ton:ib were marked not onlv bv a coherence 
th .it m:i<lc rhc1r ~ uh1ecr matter accessibl~ t~J anv lavman 
hut .il-,o IH· :i ,h:irr ~ensc of humor that was all the more 
WL·komc ror hein)! completclv unexpected in a magazine 
th :u chronicleJ tht: doing~ of bureaucrat~ . 

In a rt:ccnt L.iw review article. "The Docmne of Stand­
ing a-, an Element of the Separanon of Powers. " Mr. 
Sc1l1a <lrew on hr, vast experience in administrative law 
to )!tH' a full -hoJred expression of ht~ constttunonal 
1dc.i ,. He ar)!ued that one of the pnmarv purpose~ of the 
rr:1Jll1onal rule o t standing-which forbids lawsum that 
J o not allegt: a concrete in1ury-1s to prevent courts from 
hecomtn)! lq.o sl arures of last re~on . 

Kecentl v. however. courts have allowed increasing!\' 
hro::iJ 1nterrret:it1ons ot standing. consequentlv increa~· 
111 g tht:1r own "leg1'lat1ve aurhomv." Mr. Scalia focused 
on one recent ca'e under the liberalized docmn e of stand­
rng. the ).C.R.A.J>. ca!'>c. rn which a group of Georgetown 
l.1"· ~tuJent' sued to stop the Interstate Commerce Com-
1111 , -,1<in :.in adm1nrstrat1ve agencv ) from gr:int1ng an tn· 

,·rc .t'> L' 1n rJil tre1ght rate,. Thev claimed st:in<ltnl! on the 
h .i'i' ot .1 Juh1<>L1 '> economic a~al\' S I' purpo rt1n)! .to shov. 
rh .lt hi gh er rrcrghr r.lle ' woulJ ..:au'c a Jror in the u'e or 
n ·c \·..:l.1hil' gooJ~ JnJ J corre~pondent 111~rcJ'>c 111 litter 
.111 d r<>lluuon . 

'itrc-,.,111g h" ~erarauon of power~ rhcml'. Mr. Scalia 
.1 rgunl th.lt rl1L· C.corgetown sruden r' · de '" re to r les~ 
f'<iliutl<>ll \\".l\ not an 111d1\'1Juai kj.!:l l rtt.:ht P t the 'Ort the 
court' cntorcL· but .111 1nrcre; t .,h :i rcJ h' .1 nu1ortt\' of 
"1c1ct\ . 'i1111il.1rh .. 1 111.lJ<>rll\' ot ~<>ucr 1. 111Llud1ng n~an\' 

Hn o nd thl' H11rgn \. .our: 

coni :; .:r 1:~ ~ 1ntc1est5-. o! rn:- mOJ(lli~" ·art ~ LI~n ost..: : (· ~ ·. 

L:J iJ.r • ...:~.:~ !f· t n~· r ::-)i~u:..:a: t" r(1Ct~~ f' \ LD': r < 1il! l - ~ 
:JrJ.n .:r: :.... 

(.oun~ ex1~t nor ru batan.:c- m.i1ohn· 1nr eresr~ t"1u; r; 
derenc ;; snorr i 1st oi unassailab1c: mznorzn · ng:iir:,. b\ 
lntervenm~ In the sruaenr~ · benaii. rnt COUrtS wouiJ D: 

e1e\'at1n§: one pamcuiar interest ro tne srarm 0r a n~n : 
anci mai..:.m i;: n unconrestabit m the Doimc:ii nroce~.: .. 

\X ·nen mat narpem. Mr. ~cai1a Sa\·'s. a1rnost. ment.ib ::­
tn t- 1nteresr:: tnu~ eie,·arec are tn ose tnt 1uci12e ~ irn c 
worm'·. '' \X 'ne re rne court~ cio enrorc~ .. '. adne-ren.:e l i 

iepsiati\'t· rioi1c1t ~ ma< me poimca1 process ItSei r wou k 
no: enror1_::. rne1 are llKe;:- .. : tt• ot enrurcmg me pre1 1.:­
ci1~t ~ ••r tnetr e>wn .::as ~. T ne1r ~rearesr su<.:ces~ m ~uch an 
t nr c:ron~,---cmunn ).'. srn.:t enrorcemem or the env1ror:­
men::. : ;aw: . mer w1tn aooro\'ai m tne classrooms o : 
(J ti.:--r1a£:- arid ~ew i-iav~r. . nu~ not. I think. m tn :: 
r.;..::wne~ .0: IJerrn1: anci m tne mmes oi West V1rginw .. ·· 

t.1·ervrn1n!C Zi'10U ! M~. Scaiia·s nrst vear and a halt or. 
the rien.:n ln°Gi..::Jte<, that ne would be not onh· a conser­
\·am·:: 1usn.:e iiu r a:~0 an mfluentiai on t. 

C ircuit courr de.::!Slom are- mitiallv issued l.w thre :-­
judge panels. though they sometimes are reversed hv th :: 
entire court voting en bane. No majoritv opinion filed h 
Mr. Scalia has ever been reversed en bane. But of the nine 
cases in which Mr. Scalia had written dissents as oi 
December 1983, four had been accepted by the Supreme 
Court for review. That is an impressive record. One oi 
those dissents was to the Community for Creative Non­
Violence case. in which the D.C. Circuit decided that 
sleeping in a federal park was a form oi speech and thu ~ 
protected bv the First Amendmem. 

Mr. Scalia is also one of the best writers on the federa i 
bench. and history shows that a well-written opin10n car. 
have tar more influence even than it deserves. ln on c­
recent case Mr. Scalia. responding to a colleague·s vagu t 
references to the tradition of respect for individual right ~. 
wrote : " Bur that tradition has not come to us from L:; 
Mancha. and does not impel us to right the unrightabi :: 
wrong hy thrusrmg the sharpest of our judicial lance> 
heedlessly and in perilous directions." Thar sort oi rt· 
mark is calculated perfectly to embarrass and intimiciat ;: 
generations of 1udicial Don Quixotes. 

judge Scalia 1s 47. He and his wife have nine childre n. 
which mav or mav not be the reason his first involvemen : 
in politics was in a fight for tuition tax credits. He 1 ~ J 

principled critic of racial goals and quotas on both con · 
stirutional and political grounds . 

A Catholic. he is personally opposed to abortion. Ht 
would be the first ltalian-Amencan ever appointed to tnt 
Court . 

Richard Epstein 
"Judicial restraint" does have its conservative cnt11.: ­

Some conservanve legal scholars think that there 1 ~ .1 

sound constitutional basis to overturn much resmcrn : 
economic regulanon on rhe ground that economic lii-i c 
tie ~ are entitled tu protection similar to that affordeu r• 
freedom o t spec:ch and religion . 

1 : 



Richard Epstein 

Pcrh3ri~ the most impressive of these is Richard Er­
'tl'lll of the linivers1rv of Chica)!O. Mr. Epstein is a bril­
liant voun)! lef!JI philosopher who would bnng to the 
Court constitunonal arguments for overruling manv lif-,­
t:rJi restncnons on economic freedom. tor restonng a 
concept ot genuine 1ust1cc to those areas of the law whert 
1mt1ce hJ, bern suppl3nted by redistribunomsm, and tor 
,v, temJt1cJllv defending individual right~ a, conser­
v3nve' tend to understJnd them, including the rights of 
unborn children . 

H1, apprnntmenr ro the Court would accomplish a 
µrl'at de:1I preci,elv hecause he represents a different 
qra11J or comcrvJtive legJI theory. a minorirv within a 
111111ofl!\'. l.ikl' the judicial restraint conservatives. he 1s 
an 111rerpret1v1sr who ha' a great deal of respect tor the 
C .omr1ttir1on :rnd believes in a close interpretation of it. 
Hc don nor want to impose hi, own moderatelv liber­
t.tn.rn Vlt' W ' a-. ;in Jct ot rJw ju<lici:il oowe . 

H11r hc bt:i1l' \'l'' th3t the Const1tut10.n provides more 
d1rt'd gtmLincc than 1u<l1 c1al restrJint co mcrvanves . He 
1-. cnt11_,il thar t:conomic rqwlation Jnd other intrusions 
C>ll 111J1\'1Juai right, get a free ride 1n thl' courts because 
l1i,t·r.il 1ud1c1al rt:al"t' l1kl· such le1.:h lJ t1" n ;ind conser­
\'.ltl\ t · 1ud1e1al fl'' lra1nt typt:' Jon" r hJ\t' th<: heJrt to 
\trih. t· It JC>Wll. 

Tht· kt:\' to .\!r . 1-.pStl'ln IS th3t hc " J rhilo,opher 3, 
nlllch .1' .1 i.1v. vn. :\, Jll undngr:i..iu .11 t· .It Colu mbia. he 

\.a~:- .. . \,·n0rr: n: at~~:i~:· ... .1 .. _: ·· rc1u::::--.. '.'1~ 1 · n °: :n~ ::· n-.. . 

rr. J.r. . ·· I ·: ( ,r~·ss c,r '.'ac ~ : f'C!:::·-. ::~~ ~:;:!: :; ~n: 1i:J :-Ot"' n c .. · .. r (:··. 

\.\·a:-. no: ! U near-· nci.i.:u1~ ( 1~. cc•rnm ( ln·~::n~:- r,~ ! i :> : :- t'~ : : t 

nnc ·comoelim(! oi111oso rih1c ;; . a reumem > r :1; o ri;n.:;. ~ -. 
belier~ an·ci 1mumon ~ .. Tnar i ~ an apr>wacn \!;:. E:t:'>r=;:· 
came~ <H'er inw nts ie~J! scnoiarsn1D. Tnu ~ .. \ i~ . .t.riste1~ 
1 ~ comrorraoie with m e orciinar\' mea mm: o r 1L: st 1 c~­

aliowin~ t JCO f'erSOli [(1 retatn \\'03! lS n~htru !h n1 ~ . h: 
re1ecb. a;. rnosr o rciman· oeori1t wo uici. tn:: eau.:rn on r1 
m;;rn· mocie rn iega; tntonst , C.1! 1usn .::e w1rr. m t cuu:iiw. 
o: weai m or ,oc1a i st:rn..! :· 

T nouen nt cons1ciered Decorn1;i c an academic rit-:1iO~ \ ·· 
on e: .. \ ·1~. Ensrem ciec1ciec' .. tn :- \~- a~· to do oni1o~ooiw wa -. . . . . 
tv !!'1 tc• 13\\ scnoo:. wnerc a r:-ni1o~ooner couiu aepcna or 
a CO!<~ ~am inru~wr: O! n ;:- v. l,!>u t , . o n wn1cn tO wori.;. Ht 
sruci: eC: i3 \1 nr~ t de 0xro~G an6 men a: Yak . he: starte::c 
tea.::nirn: 1311· ~: tn:- l ·n11·ers1r' o: Soutnern Caiirorma 1r. 
1 Yo~ !:'~: 1;-. 1 'r::. m('ll'tu t<• tn :: l ;nt\'ersm· of Ch1cai!<,, 
Sine~· I% : ii~ na,: ric>e0 eci :r(l: c1: the iourna f o• Ley ... 
Studies . wn1cn sri e.::1:ii;z ;:- ;, 1r. ntsroric:i i anail'SI ~ o i m ~ 
commor. bw a; ·w t>I · :~- m t aescnririve anci . normJnn 
imolicanons or modern econom1.:: theon . 

His philosophical inclinations cause him to paint w1fr 
a broader brush than the judicial restraint conservatives. 
The kev to his approach is his belief m respecting "thl 
theory of governance that inspired f the Constitution; ... 

Despite differences of detail among the Founders. tha : 
theorv of governance. he would argue. rests comfortabi 1 

on classical 18th-century liberalism. It thus has a greJ : 
deal m common with the moderate libertarianism sharec 
bv most conservarives todaY . 

. The Founders were abou.t the business of creatin~ -
commercial republic. As Mr. Epstein writes. thev kcam : 
to the iconsmut1onall convention with a powerful pr t 
sumpnon thar trade and commerce was a sociai gooc 
best fostered by insmut1ons that restrained the use o · 
force and stood behind private contractual arrang t 
ments " 

Thus. much of Mr. E'pstein 's work is devoted to r .. 
inv1goratmg two mostlv . moribund clauses of the (01 
stttut1on : the contracts clause-kno state shall ... p3 , 
am· ... law impairing the obligation of contracts ": ;i n, 
the just compensation clause-"nor shall private propc 
ty be taken for public use. without 1ust compensat1 01 . 
These he reads as part of the Founders ' attempt to gu Jr . 
the republic against the dangers of faction by limitin~ r r 
power ot governmem. 

Mr. Epstein argues that a prime reason the Found t" 
endorsed the principle of limited government was tnt 
fear that a too-powerful government might tempt r .1 
t1ons to use the government to deprive men ot t nt 
liberrv and property . Give legislators too much P<'"' 
over property not their own and they may seek to d"r• 
of .. property of minority interests for personal !!Y 
including reelection. 

We see this evil in the present plague of interest-~r · · . 
polmcs. he maintains. Because we have given the f!<l\ , .. 

ment too much power over private property. v. e , 
encountering precisely the evils of facnon that the r u u ! 
er,, 1n the Federalist Papers, argued the new Const1t u r 

Polin· Re \ 1t· • 



·v- .: - ck~;;:n~ · : ; : : 1 J \ ·ot..: . H:. Ji~Ue'- th.ar within cio~:. 11r:··· 

lc·-an,: .\1~ . f-- " ~iCI!: l ' · .:: ,:"JutJ OU:. Jn31Y5i-tht (ou r: 
w•1~ic t"\ , . ;u~'trn:u 1n re ve rsin ~ tna: trenci ana reswnn~ 
t;1, i- ou n.J:.·;• · 1ntc.:r:: 

( mm: tn:: .:onrracr :. and takm!l' ciau~e~. ht na ~ . ro~ 
1m,.rnc:.. riroacned tn e: possib1iw.- tnar mm1murn waf!: 
ia"· ~ an.:; rem control~ ma\· De unconsmunonal. lndeec.. 
nt th1m; ~ rn::i~ tnt contracts c1ause oiaces extensive im:­
n;mor. on tnt sr·ate nower to resrncr commerc1ai agret­
rntnt ~ rierw::::n .:onsennn!! aduit~ . Ht aiso oei1eve~- tna : 
tnc- eovernmenr 1s i1m1teci mm ai:i1i1:v to use me oower o: 
eminent ao mam w a1a nnvate t:iusines$ interes t>.. 

,\ ·!: . Enstetr:"s tull-~od1ed oniiosooh1cai aporoacn tC · 
tn t: (,onsmution snows Ut' m ·soc1ai issues as ~el l. kue 1 . 

U" ... d !' ha ~ Deen w1cie1' cnr1c1zec. and M r. Eosrem 1oins tr 
tr.•· (rtm:b rr.. bu< W~tre mucn lnttrrretlvtSt SCnoiarSnlt' 
n.:i ' r>n:r, a c-v rnea w deriunKin£.iusnce B1acK.mun · ~ as~e r ­
r1•.•r. <•: " cu mmu r1ona i n!!-nr w D!J\'ac,· . .!\fr. Epstein ·, 
Cric ?·.: 1< m \: 0. 1::~ Otrtct:\· W tnt lffiDroDnttV or Otcidin~ th !: 

.::i~'. WH~ou: .:on~ 1aermF- tn:: 1e~mmate c1a1ms or tn:: 

\1~. ln'fe1r. I'- 4 (1 vcars old . He 1!' married and has rw0 

.:niiorcr.: 1-ic 1s nrohabiv too vourn: w he on the admm1~ ­
tr:i no n·' .. short Its~.,. ~nd h15 un~sual views mav keer 
him trom. havin!? the sponsorship he would need. to get 
appointee . 

Nevertheless. appointing Mr. Epstein would accom­
plish a great deal. He is a brilliant advocate of a conser­
vative view of the Constitution that 1s useful. more thar. 
rt:spcctabl<.:. and largelv ignored. An Epstein appoim­
menr would nor onlv produce an excelient justice, H 

would also give Mr. Epstein ·5 ideas the status that onlv 
power can confer-a very usetul thing ior a conservanve 
admin1strat1on to do . 

William Bentlev Bal l 
Another leading conservative legal figure warv of iud i­

c1ai rcstratnt is William Bentlev Ball. Mr. Ball has become 
tamou!> aq!uing trcc-exerc1se-of-relig1on cases before the 
~uprcme Court. including the landmark Wzsconszn t ·. 

l"udcr . m which he successfully defended the ri!ilits oi a 
group ot Amish parcnrs to keep their children out of 
state-accredited school svstems, and the Bob Jones Urn­
vcrs1rv CJ!>e. in which he. unsuccessfully argu~d that the 
college had a nght to retain its tax exemption despite a 
rcl1g1ouslv 1nsp1red rule against interracial dating among 
s tudcnr~ . Though he was a pro bono lawyer for civil 
right~ group~ dunng the 1960s. Mr. Ball defended Boh 
lorn:~ heuu!>c he believes that the free-exercise clause of 
the hr\! Amt:ndment requires tax exemptions for re­
l1g1ou' inq1rut1on~ . 

l.1kc ,\1r. l-.pstein. Mr. Ball would bring to the Court an 
aggrc\\IH' willingness to defend individual rights as 
m;111v um~ervat1ves rend ro define them . He would pro­
v1Lic :i powertul voice against the Courr·s antireltgious 
h1.1,, p;1rt1cul:lrlv ns reading of the est;ibli shment clause 
ot the hrq Amendment. He would al~o bnng to the 
Court loni-: experience a!> a litigator. He describes himself 
3, .. prim;1rilv :in advocate ... Colleague~ c;ill him brilliant. 
:\11d hL· h.1, 'PC!lt Jn:;ide!> dev1~mg practical legal strar­
·:µ1c ' l11r dcte11J111µ l1hcrt\ . 

linond the liu rgn Co u n 

\1r . P.ali ha ,, . in some w.w~. ha~ a r: ndli ..:-a ret' ~ . H:· nJ , 
ar~utd berore the ~unrem:- \.. . OU ~ 'C.'\"er: time~ anc n.l · 
1:1een counsel tor aooei1ee ur .lt'rielian' 1r1 21.1 ca~e.- C( •r. ,;0-
ertci ror review tn: tnt Cour;_:_" remarKanie n: .:orc. bu : 
he ts a !?raciuatt ot (..ase \X•esrem K.ese rve Lnrvers1:,· wn •. 
!?Ot his 1aw degree rrom ~otre Dame. no;-ar ieast noc 1r. 

194~-tnt convennona1 route to oecomm~ on:: or tn~ 
mosr 1moortam consnrunona i iawvers in tn t coumn . 

Aiter ieavmg ~orre l..Jame. he went ro ~ew YorK a~c 
10meci the ieeai stafr of \X .. R. Grace. the rnuinrnill10r,­
dol1ar r1rm rounded tn- Ont of Notre Dame · ~ !?reates: 
patrom. lr was a good 1ob ·om. esoecialh· in, ~ew Yon;. 
d10 nor earn· the presn?t or a piace in a ma1or iav. imr.. 
wnerc:: great 1e~a : career~ are maa: 

Arter anotner corporate 1ot' v.'i.tn Prizer inc. he raugh: 
consmunona: iav. or: Vil:anova . ~ firs t iaw racuitY. ln 
1 %~ nt rounded rn~ own rmr.. l:iali e.: Skelly. in Har­
ns[)ur~. I·enmv1van:;;. . 

Toaav the nrm nas a 1.:ranci rotai ot six attomevs. Yer t! 
I~ One Ot tnt IDOSt tmnor:an: COn5tltUtlOnal iaw· firm s lri 
tn t COUntn· and na!' Cone more Jr; recen: vears to derenc:'. 
reite:1ous liberrv than an,· otner r1rm m Amencc.. 

Lom? beiore he became tamom tor his iree-exerc1st 
cases. Mr. Ball was involved in civil rights lmg:anon . lr. 
1967 he entered a brief on behalf of 25 Catholic bishon~ 
in Loving v. Virginia, where the Court for the first time 

William Bentlev Ball 

~ ........................... ._. ... ----------------~ 



i;urin~ t11 :.: ~J!11~ ~,..:r1 ~ 1 ....: r.~ '-.\:' r \'eU. r~·p1.:al1\· nrc· fl 1 H! .. 

~ .: - ~-, ·,u n,•: . r•.· rn : h:n n;,\ ·1 \·Jn1 .·, Eau::i ' R1!:!i1t;. Lo u1K:.. 
wr11-:i : \\ ·:: , Litt~·n.:i:n;:: rn,· -:1,·:i rt:!nr~ oi blaci.:~. Or ii1m~ c: i : 
n~ · :..:1\·, rnJ: ii:: ~J ~ J lWJ \., r>ten pnmarn' inu:res rto 1r. . . ... 
.. n~1m:1n rn..:nr :-. 3th.: i :1\J l \·1uu ,1 i i1()e:"'r ~. · 

· rn,..:: ~ .. 1- n1 .. \..H ' ~;r---: r~ .. 1: .\ii . baL 1 ~ a c0 n~tr\at1\':: . H\\ ~ 
. i~,.· · rL ;,.:·. ·.· .. ··-ir:1wn1n:.: 1: £,·1\·c rnmcn:. §!rCJCI,. en- ::>"· 

r ~,x c -.: JnJ uc~r>~·~ ~H:.: : " t ! : ntec <1! e,·ennana::ci 1usn.:::e rc­
r-r: ·r~-..: : rr c·: ..:1t i:'. ~·:1- rrurr unnect'~>3f' ~0\ ernmem imru· 

. . . 
r- 1~ ~ ....... ::;: ; ..... 1 .) ~ ~ :::. \ \ ..::.:-:c !-. ~ .. ~( ' u :-: . ~a~·1 n .~ rnar rnou ~r. 

·· 1 ~ ~! ...: t.: ;.. t· . s.:.:c.~: 1\.·n ~u~ ... t1 1 rir ta r.:..:-: !:>U m ~ c1nzen ::-. . i: 
\\ 0 \! 0~! : ~ :'·. i!i · .. ·. ~: :~1: ~1 = ~· \.. .. '. l~r:~ \\ '( lU I~. L.O n!:>IOer tn t ~l \'L 

:; : ' · .. · ;'; i ·_ .. L\ t; : ,1 · ~il • '' · .. · .. 1l '. '/: . .'f! .. " ·n(1 J.rt n 0l r(l !°· 

T1 •• _: ~.1 ;-·:i ._ · ~ . "' J[~\ · ~· ~ 1.,,· \ " .. · ~ .. ( ', - .-1. • ."1..·u :. ('\.': ..:ri!TilI:JI ~ .. 

j ·,:; · i: · t :~.~· ... - ~l ~i .. :;...~ Ui:.· r-:. · i' :... nme ~ri..:i\.J~l n ~ ieS~ ~L: 

~ 1· ,.,, ._., ·: · L "~.ir:, rn . \\ .l!T ci' l ou r: m1!!h: hJv e t1een . h :· 

"ii ,.,.r ... ::: .. w:t'' -n d:'- 1r cnc.i l·u ur rinJ1m.! w3\·:; ro rre>­
! •. _: '"m~ · ri\..'.11! ' rn .F <H l\..'.!1: tc• r. ;1•;c heen n ~o recred . He I' 
n11" · Jn·r1' ..:on1.:l'rnl'l1 tn::ir ;i new 1ud1c1ai conse rvansrr: 
" ·ill hv n.Hrow anJ nig)!ardh· where religious liberty is 
..:11111.:nnnl. ··Rel 1g1 o u ~ civil rights cases." he says. "muse 
hL rrc:Hl'J with ::i ll rhl' liberality accorded racial civil 
rt1 . .:iH 1, C3'l' '. 

:\ , 111 rh l' 196(1' . when he was arguing against racial 
J11,-: rnninar1on . Mr. Ball 1s still warv ot the iudici::il con­
, l·n·arivc, · rcnden cv to deter to Con!:!ress or rhe states. ln 
trlT ·cxc.:rc1 'c c::i,es the rtj!hrs ot rcli!!1ou~ schools ofren 
rurn on thl' courrs· amrucic toward general srate educa­
tl<>n S [ ~HU[C S rh::ir Jo nor sp·ecif1c::illv atrJCk religious 
~choo l ~ hut d1ctarc what rhey musr J o w meer educa­
non al sr::indard,. 

Thi ~ is a rhornv area . All parries ap:rec to the stares' 
ri )! hr w 1mrmc saterv and health rep:ulanons and min: ­
m:ii cumculum stand::inh-th::ir is. required classes m 
l:.ngli,h. marh, and civic~ . Bur once rh::ir is admitted, can 
th<: s c a re ~ impose det a iled and aggressive curriculum 
sr::indard ~. licensing. and merhodolo)!tcal srandard~~ 

. Judi cial resrra1nr co nscrv::in ves might overrule such 
Jcrailt:d rcgul::in om . bur rhev might not . Because of their 
1u ~ rir1cJ wannc~' or rurnmg pol 1t1<.:::il questions into con­
~muuon :i l o ne ~. rhe1· would tend to ask whether the 
rq.:u l:i r1om wnc comnvcd w d1~<.:nmmare against re· 

iil!1ou -... "i:nno1 " .. \\- \".·~~rn::: '." rh· .. "·. \ .r.. e;-~ 1 rnr ..Jr l i.l ~ 1 •• n:·­
t" O~t-. .. ~ ori r:i~ cnnr.: ~ ~ Jt-: ·::U~~ .. ;J.n0: ~ :;\·\rt!T. i~ tn· .. ;,i!":~·· 

cJ.~c rn e 1u d1.:1J ! re ~r :- :nnr ;.:t1n:;cr\ atJ\ c~ 1~'!!i1 1 :: , .. ~ \ :n~: ~:;: 

re~u!J nun~ w e r~· IC'!!mmJr:: e :x er.: 1~=-~ or tn :: >2 n:1L· .iULn•>" ·· 
t\" r'\ . \~:n 1cr: tn ~ s ra rt~ im D (.l~t" ma naaa) r\ tu.~ ... J ri·~.ir : :-- ~ · 

au1remem,. 
· M~. Bai:. on th e otii er hand. and nrohJhh .\1~ . t.:::-;;re:r .. 

wouili anrn e tn aI cierai1eci in s tru cr1on ~ t< : rti1~ 1 ow · 
scn ooi~ wouid De unconsmunona1 even ii tnt., wt rL m: 
sa me re~u1 a n om tmNhec or start scn ou1~ 

lr. v01.cinc ii1 s rt.lr ~ ario ur 1uci1c1a i resrr:im:. ,\1 ~ . BJl 
P0lnt~ [ (1 o~e or n1s recent CJStS. riit Grace brernrc ;-, .:: :i~= . 
;n wh1cn tht C..ourr rerme= to mterrere w1rii stare :mno~ ' · 
n on o: unemp10,·men: raxe~ on noncnurcr: re; 1g1ou­
!:>Crioub. Trit C..o ur: .. v..-1rn tnt conCurren(:c or ~tve r .:ii re iZ:­
m ·ei \· .:::u n ~t r\'am: ::: 1usnce~. e~~ennalh ci:::cicit~ tu Jcit::r re· 
tn c r::1eYan '. srart cu urE . 

~1r . bJ.L 1 ~ nrm11 annaoorrwn and wa~ one oi til t 
am)rn e1·;; r(•r tnt 2.3~ memt'ler~ oi Con!!res> wno iiied J.r: 
a1111.:·11.' bner \qr·r. rn ~ ~unrem e (.oun d~tendmc th t H,·o: 
Amencimem « re>mcnor. a1Z::iins: usin!! Mcd1~J.rt tunci , 
to oaY tor aliomom. O ne or h1 ~ h one~ tor a new C.ourr 1; 
th~t It would overru ic: k o,, z. \X ade 3'- well a;. Bo/, .innr: 

Mr. Ball is married and ha!- one daughrer . He is t- -

years old, older than anv other candidate recommendec 
here. But he is a "dailv five-mi ler" who. like President 
Reagan, does not look or act his age. He is extraordinari­
ly well respected by his colleagues. His addition to rht 
Court, like Mr. Epstein· s. would significantly advance a 
conservative judicial point of view that is msufficiemh 
noticed at present. 

The appointments of Messrs. Bork and Scalia woulc 
do a great deal to persuade both the lower courts. anc 
more importantly. the nation ·s prestige law schools. to 

take the Constirution more seriouslv . The more ag­
gressive attitude of Messrs. Epstein and Ball would fili ;r. 
some of the gaps left by the judicial restraint school and 
would quickly come to represent the pomt position tr. 
conservanve 1urisprudence. \Xiith Messrs. Epstem anc 
Ball arguing tor an aggressivelv conservanve Courr, 1udi· 
cial restramr suddeniv becomes the moderate posinor. . 

Straregically. Messrs. Bork. Scalia. Epstein. and Bal' 
would make a great combmanon. Add Justice Reh n· 
quisr's own powerful intellect and the five would t<.>­
gether dominate one of the mosr distinguished Courts in 
American history . Z 
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ANTONIN SCALIA 

Judge Scalia is also an articulate and devoted adherent to 
the interpretavist theory of adjudication described more extensively 
in the meroorandum on Judge Bork. Scalia's primary focus has been on 
separation of powers, justiciability and administrative law ques­
tions. He has repeatedly emphasized that the judicial role is solely 
to decide the rights of individuals. Thus, absent an express . 
statutory mandate, he denies standing to persons who seek to have 
courts resolve generalized grievances and otherwise as$iduously 
ensures that cases are susceptible to judicial review, most notably 
in a number of ground-breaking opinions on congressional standing. 
Scalia couples his appreciation for the limited role of the courts 
with respect for coordinate branches and has written several very 
significant opinions dealing with the deference due to the Executive, 
particularly in foreign affairs and the enforcement of laws. 

In short, Scalia's judicial philosophy almost precisely mirrors 
that of Bork, with the exception of one subtle difference in emphasis 
which may affect their decision-making in a quite narrow range of 
cases. In seeking to determine the breadth of rights contained in the 
constitutional text, Scalia would probably be more inclined than Bork 
to look at the language of the constitutional provision . itself, as well 
as its history, to determine if it grants an affirmative mandate for 
the judiciary to inject itself into the legislative process. Absent 
such an affirmative signal, Scalia's natural belief in the majoritarian 
process and his innate distrust of the judiciary's ability to implement, 
or even to discern, public policy or popular will, would probably lead 
him to leave undisturbed the challenged activity. While Bork cer­
tainly shares these precepts of judicial restraint, he will be somewhat 
more inclined in certain circumstances to give broader effect to a 
"core" constitutional value. Bork would look less to history, and more 
to the general theory of government reflected by the Constitution's 
overall structure, to provide guidance on the limits of judicial action. 
In the broader scheme of things, this divergence is quite minor, but 
it is the reason that Scalia severely criticized Bork's "sociological 
jurisprudence" in the Ollman libel case. 

Scalia is obviously a superb intellect and scholar who has 
produced an extraordinarily impressive body of academic writings on 
a broad range of issues, particularly administrative law. He has 
also written probably the most important opinions of any appellate 
court judge during the last 4 years, without a single mistake. While 
he has not focused on the "big picture" jur i sprudential questions 
to quite the same extent as Bork, his writings on separation of powers 
and jurisdiction~! questions reflect a fundamental, well-developed 
theory of jurisprudence in an area that had received all too little 
attention. He also reasons and writes with great insight and flair, 
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which gives additional influence to his opinions and articles. 
He has been particularly diligent in ferreting out bad dicta in 
his colleagues' opinions and otherwise aggressively attempted to 
reshape the law through dissents and en bane review. Like Bork, 
he ~-would not slavishly adhere to erroneous precedent. More so 
than Bork, he is generally respected as a superb technician on 
•nuts and bolts• legal questions. 

Scalia is an extremely personable man, although potentially 
prone to an occasional outburst of temper, and is an extremely arti­
culate and persuasive advocate, either in court or less formal fora. 
Unlike Bork, he would have to undergo a relatively brief "get­
acquainted" period on the Supreme Court and it is conceivable that 
he might rub one of his colleagues the wrong way. Scalia's back­
ground as a private practitioner for six years, a law professor at 
the Unviersity of Virginia, Georgetown, and Chicago, Counsel to the 
Off ice of Telecommunications, Assistant Attorney General for the 
Off ice of Legal Counsel, and a judge on the u.s. Court of Appeals 
for the D.C. Circuit, makes abundantly clear his technical qualifi­
cations. While he received only a "qualified" rating from the 
American Bar Association for the D.C. Circuit, this can only be 
described as slanderous nonsense. Scalia just turned 50 years old 
and exercises regularly. Although he smokes heavily, and drinks, he 
should have a lengthy career on the Court. 


