
Ronald Reagan Presidential Library 

Digital Library Collections 

 
 

This is a PDF of a folder from our textual collections. 

 
 

Collection: Culvahouse, Arthur B.: Files 

Folder Title: Iran/Arms Transaction: Jay Stephens 

Files: Legal Analysis (2) 

Box: CFOA 1132 

 
 

To see more digitized collections visit: 

https://reaganlibrary.gov/archives/digital-library 

 

To see all Ronald Reagan Presidential Library inventories visit: 

https://reaganlibrary.gov/document-collection 

 

Contact a reference archivist at: reagan.library@nara.gov  

 

Citation Guidelines: https://reaganlibrary.gov/citing  

 

National Archives Catalogue: https://catalog.archives.gov/  
 

https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/


Office of the 
Assistant Attorney General 

U.S. Department of Justice 

Office of Legal Counsel 

December 17, 1986 

Washin11on , D.C. 20530 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re: The President's Compliance with the "Timely Notification" 
Reguirement of Section 50l(b) of the 

National Security Act 

This memorandum responds to your request that this Off ice 
review the legality of the President's decision to postpone 
notifying Congress of a recent series of actions that he took 
with respect to Iran. As we understand the facts, the President 
has, for the past several months, been pursuing a multifaceted 
secret diplomatic effort aimed at bringing about better relations 
between the United States and Iran (partly because of the general 
strategic importance of that country and partly to help end the 
Iran-Iraq war on terms favorable to our interests in the region); 
at obtaining intelligence about political conditions within Iran; 
and at encouraging Iranian steps that might facilitate the 
release of American hostages being held in Lebanon. It is our 
understanding that the President, in an effort to achieve these 
goals, instructed his staff to make secret contacts with elements 
of the Iranian government who favored closer relations with the 
United States; that limited quantities of defensive arms were 
provided to Iran; that these arms shipments were intended to 
increase the political influence of the Iranian elements who 
shared our interest in closer relations between the two countries 
and to demonstrate our good faith; and that there was hope that 
the limited arms shipments would encourage the Iranians to 
provide our government with useful intelligence about Iran a nd t o 
assist our efforts to free the Americans being held captive in 
Lebanon. 

On these facts, we conclude that the President was with i n 
his authority in maintaining the secrecy of this sensitive 
diplomatic initiative from Congress until such time as he 
believed that disclosure to Congress would not interfere with t he 
success of the operation. 

As we indicated in our memorandum of November 14, 1986, 
section 501 of the National Security Act permits the President t o 
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withhold prior notification of ··~overt operations from Congress, 
subject to the requirements that he inform congressional 
committees of the operations "in a timely fashion," and that he 
give a statement of reasons for not having provided prior notice. 
we now conclude that the vague phrase "in a timely fashion" 
should be construed to leave the President wide discretion to 
choose a reasonable moment for notifying Congress. This 
discretion, which is rooted at least as firmly in the President's 
constitutional authority and duties as in the terms of any 
statute, must be especially broad in the case of a delicate and 
ongoing operation whose chances for success could be diminished 
as much by disclosure while it was being conducted as by 
disclosure prior to its being undertaken. Thus, the statutory 
allowance for withholding prior notification supports an 
interpretation of the "timely fashion" language, consistent with 
the President's constitutional independence and authority in the 
field of foreign relations, to withhold information about a 
secret diplomatic undertaking until such a project has progres~ed 
to a point where its disclosure will not threaten its success. 

I. The President's Inherent Constitutional Powers Authorize a 
Wide Range of Unilateral Covert Actions in the Field of 
Foreign Affairs 

A. The President Possesses Inherent and Plenary 
Constitutional Authority in the Field of International 
Relations 

"The executive Power shall be vested in a President of the 
United States of America." U.S. Const. art. II, sec. 1. This is 
the principal textual source for the President's wide and 

1 The vagueness of the phrase "in a timely fashion," together 
with the relatively amorphous nature of the President's inheren t 
authority in the field of foreign relations, necessarily leaves 
room for some dispute about the strength of the President's l ega l 
position in withholding information about the Iranian proj ec t 
from Congress over a period of several months. The remainder of 
this memo randum outlines the legal support for the Pres ident's 
position, and does not attempt to provide a comprehensive 
analysis of all the arguments and authorities on both sides o f 
the question. This caveat, which does not alter the conclusion 
stated in the accompanying text, reflects the urgent time 
pressures under which this memorandum was prepared. 
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inherent discretion to act for · the nation in foreign affairs. 2 

The clause has long been held to confer on the President plenary 
authority to r'present the United States and to pursue its 
interests outside the borders of the country, subject only to 
limits specifically set forth in the Constitution itself and to 
such statutory limitations as the Constitution permits Congress 
to impose by exercising one of its enumerated powers. The 
President's executive power includes, at a minimum, all the 
discretion traditionally available to any sovereign in its 
external relations, except insofar as the Constitution places 
that discretion in another branch of the government. 

Before the Constitution was ratified, Alexander Hamilton 
explained in The Federalist why the President's executive power 
would include the conduct of foreign policy: "The essence of the 
legislative authority is to enact laws, or, in other words to 
prescribe rules for the regulation of the society; while the 
execution of the laws and the employment of the common strength, 
either for this purpose or for the common defense, seem 30 
comprise all the functions of the executive magistrate." This 
fundamental distinction between "prescribing rules for the 
regulation of the society" and "employing the common strength for 
the common defense" explains why the Constitution gave to 
Congress only those powers in the area of foreign affairs that 
directly involve the exercise of legal authority over American 

2 The Constitution also makes the President Commander in Chief of 
the armed forces (Art. II, sec. 2); gives him power to make 
treaties and appoint ambassadors, subject to the advice and 
consent of the Senate (Art. II, sec. 2), and to receive 
ambassadors and other public ministers (Art. II , sec. 3); the 
Constitution also requires that the President "take Care t hat the 
Laws be faithfully executed" (Art. II, sec. 3). These specific 
grants of authority supplement, and to s ome extent clar ify , th e 
discretion given to the President by the Execut ive Power Clause . 
3 The Federalist No. 75, at 450 (A. Hamilton) (C. Ros s ite r ed . 
1961). This number of the The Federalist was devoted primar ily 
to explaining why the power of making treaties is partly 
legislative and partly executive in nature, so that it made sense 
to require the cooperation of the President and the Senate in 
that special case. 
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citizens. 4 As to other matters. in which the nation acts as a 
sovereign e~tity in relation to outsiders, the Constitution 
delegates the necessary authority to the President in the form of 

4 Congress's power "[t]o declare War, grant Letters of Marque and 
Reprisal, and make Rules concerning Captures on Land and Water," 
art. I, sec. 8, cl. 11, like the power "[t]o define and punish 
Piracies and Felonies committed on the high Seas, and Offences 
against the Law of Nations," art. I, sec. 8, cl 10, and the powe r 
"[t]o regulate Commerce with foreign Nations," art. I, sec. 8, 
cl. 3, reflects the fact that the United States is, because of 
its geographical position, necessarily a nation in which a 
significant number of citizens will engage in international 
commerce. A declaration of war immediately alters the legal 
climate for Americans engaged in foreign trade and is therefore 
properly treated as a legislative act necessarily binding o n an 
important section of the private citizenry. Similarly, 
Congress's broad power over the establishmen t and mai ntena nc e of 
the armed forces, art. I, sec. 8, els. 12-16, reflects t heir 
obvious l y important domestic effects. In accord wi t h Hamil ton ' s 
distinction, however, the actual command of the armed forces is 
given to the President in his role as Commander in Chief. 
Treaties (in whose making the Senate participates under art. II , 
sec. 2) have binding legal effect within our borders, and are 
most notable for the significantly small role that Congress 
plays. 
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the "executive Power." 5 

The presUJ!lptively exclusive authority of the President in 
foreign affairs was asserted at the outset by George Washington 
and acknowledged by the First Congress. Without consulting 
Congress, President Washington determined that the United States 
would remain impartial in the war between France and Great 

5 As one would expect in a situation dealing with implied 
constitutional powers, argument and authority can be mustered for 
the proposition that Congress was intended to have a significant 
share of the foreign policy powers not specifically delegated by 
the Constitution. Perhaps the most oft-cited authority for this 
position is James Madison's "Helvidius Letters" (reprinted in 
part in E. Corwin, The President's Control of Foreign Relations 
16-27 (1917)), where he cautioned against construing the 
President's executive power so broadly as to reduce Congress's 
power to declare war to a mere formality. Madison's argument was 
directed principally at countering some overstatements made by 
Alexander Hamilton in his "Pacificus Letters" (reprinted in part 
in E. Corwin, supra, at 8-15); Madison's argument is not properl y 
interpreted to imply that Congress has as great a role to play i n 
setting policy in foreign affairs as in domestic matters. Even 
Jefferson, who was generally disinclined to acknowledge implied 
powers in the federal government or in the President, wrote: "Th e 
transaction of business with foreign nations is executive 
altogether; it belongs, then, to the head of that department , 
except as to such portions of it as are specially submitted to 
the senate. Exceptions are to be construed strictly .... " 5 
Writings of Thomas Jefferson 161 (Ford ed. 1895). While we agree 
that Congress has some powers to curb a President who 
persistently pursued a foreign policy that Congress felt was 
seriously undermining the national interest, especially in cases 
where Congress's constitutional authority to declare war was 
implicated, well-settled historical practice and legal precedent s 
have confirmed the President's dominant role in formulating, as 
well as in carrying out, the nation's foreign policy. 
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Britain. 6 Similarly, the First Congress itself acknowledged the 
breadth of the executive power in foreign affairs when it 
established-what is now the Department of State. In creating 
this executive'department, Congress directed the department's 
head (i.e. the person now called the Secretary of State) to carry 
out certain specific tasks when entrusted to him by the 
President, as well as "such other matters respecting foreign 
affairs, as the Presi9ent of the United States shall assign to 
the said department." Just as the first President and the first 
Congress recognized that the executive function contained all the 
residual power to conduct foreign policy that was not otherwise 
delegated by the Constitution, subsequent historical practice has 
generally confirmed the President's primacy in formulating and 

6 Proclamation of the President, April 22, 1793, reprinted in 1 
Messages and Papers of the Presidents 156-157 (J. Richardson ed. 
1896). President Washington also warned that his Administration 
would pursue criminal prosecutions for violations of his 
neutrality proclamation. Although such prosecutions were upheld 
at the time, a rule that would prohibit such prosecutions was 
recognized by the Supreme Court relatively soon thereafter. 
Compare Henfield's Case, 11 F. Cas. 1099, 1102 (C.C.D. Pa. 1793) 
(No. 6,360) (Jay, C.J.), with United States v. Hudson & Goodwi n , 
11 u.s. (7 Cranch) 32 (1812). It is worth emphasizing that 
Presidents have sometimes encountered constitutional obstacles 
when attempting to pursue foreign policy goals through actions i n 
the domestic arena, but have rarely been interfered with in 
taking diplomatic steps, or even military actions short of war, 
outside our borders. The present significance of President 
Washington's proclamation has less to do with the particular 
actions he might have taken in the domestic sphere than with his 
claim that foreign affairs are generally within the 
constitutional domain assigned to the Executive. This c la im i s 
consistent with the Constitution and has now been reinfor ced by 
long historical prac tice. 

7 Act of July 27, 1789, 1 Stat. 28-29. See also Act o f J an. 30, 
1799, 1 Stat. 613 (similar provision currently codified at 1 8 
U.S.C. 953), which made it a crime for any person to at t empt to 
influence the conduct of foreign nations with respect t o a 
controversy with the United States. 
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carrying out American foreign ·p~licy. 8 

The Supre~e Court, too, has recognized the President's broad 
discretion to act on his own initiative in the field of foreign 
affairs. In the leading case, United States v. Curtiss-Wright 
Export Corp,, 299 U.S. 304 (1936), the Court drew a sharp 
distinction between the President's relatively limited inherent 
powers to act in the domestic sphere and his far-reaching 
discretion to act on his own authority in managing the external 
relations of the country. The Supreme Court emphatically 
declared that this discretion derives from the Constitution 
itself and that congressional efforts to act in this area must be 
evaluated in the light of the President's constitutional 
ascendancy: 

It is important to bear in mind that we 
are here dealing not alone with an authority 
vested in the President by an exertion of 
legislative power, but with such an authority 
plus the very delicate, plenary and exclusive 
power of the President as the sole organ of 
the federal government in the field of 
international relations--a power which does 
not require as a basis for its exercise an 
act of Congress, but which, of course, like 
every other governmental power, must be 

8 The fact that Presidents have often asked Congress to give them 
specific statutory authority to take action in foreign affairs 
may reflect a practical spirit of courtesy and compromise rather 
than any concession of an absence of inherent constitutional 
authority to proceed. For example, President Franklin Roosevelt 
requested that Congress repeal a provision of the Emergency Pri ce 
Control Act that he felt was interfering with the war effort; he 
warned, however, that if Congress failed to act, he would proceed 
on the authority of his own office to take whatever measures were 
necessary to ensure the winning of the war. 88 Cong. Rec. 7044 
(1942). 

As one would expect, of course, Congress has not always accepted 
the most far-reaching assertions of presidential authority. See 
also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952 ) 
(Constitution did not authorize President to take possession of 
and operate privately owned steel mills that had ceased produci ng 
strategically important materials during labor dispute); id. a t 
635 (Jackson, J., concurring) ("[The Constitution] enjoins upon 
[the government's] branches separateness but interdependence, 
autonomy but reciprocity. Presidential powers are not fixed but 
fluctuate, depending upon their disjunction or conjunction with 
those of Congress."). 
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exercised in subordination to the applicable 
provisions of the Constitution. It is quite 
apparent that if, in the maintenance of our 
international relations, embarrassment-
perhaps serious embarrassment--is to be 
avoided and success for our aims achieved, 
congressional legislation which is to be made 
effective through negotiation and inquiry 
within the international field must often 
accord to the President a degree of 
discretion and freedom from statutory 
restriction which would not be admissible 
were domestic affairs alone involved. 
Moreover, he, not Congress, has the better 
opportunity of knowing the conditions which 
prevail in foreign countries, and especially 
is this true in time of war. He has his 
confidential sources of information. He has 
his agents in the form of diplomatic, 
consular and other officials. Secrecy in 
respect of information gathered by them may 
be highly necessary, and the premature 
disclosure of it productive of harmful 
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results. 9 

Based on this analysis, the Supreme Court rejected the argument 
that Congress had improperly delegated a legislative function to 
the President when it authorized him to impose an embargo on 
arms going to an area of South America in which a war was taking 
place. The Court's holding hinged on the essential insight that 
the embargo statute's principal effect was merely to remove any 
question about the President's power to pursue his foreign 
policy objectives by enforcing the embargo within the borders of 

9 299 U.S. at 319-320 (emphasis added). See also Chicago & 
Southern Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 109 
(1948) (President "posseses in his own right certain powers 
conferred by the Constitution on him as Commander-in-Chief and as 
the Nation's organ in foreign affairs"); id. at 109-112 (refusing 
to read literally a statute that seemed to require judicial 
review of a presidential decision taken pursuant to his 
discretion to make foreign policy); id. at 111 ("It would be 
intolerable that courts, without the relevant information, should 
review and perhaps nullify actions of the Executive taken on 
information properly held secret."), quoted with approval in 
United States v. Nixon, 418 U.S. 683, 710 (1974). 

In Perez v. Brownell, 356 U.S. 44, 57 (1958) (citations omitted), 
the Court stated, "Although there is in the Constitution no 
specific grant to Congress of power to enact legislation for the 
effective regulation of foreign affairs, there can be no doubt of 
the existence of this power in the law-making organ of the 
Nation." The Perez Court, however, was reviewing the 
constitutionality of a statute in whose drafting the Executive 
Branch had played a role equivalent to one of Congress's own 
committees. 356 U.S. at 56. Furthermore, the statute at issue 
in Perez provided that an American national who voted in a 
political election of a foreign state would thereby lose his 
American nationality. If the President lacks the inherent 
constitutional autho rity to deprive an Ameri can of his 
nationality, then the Perez Court's language about congressional 
"regulation of foreign affairs" may refer only to "regulation of 
domestic affairs that affect foreign affairs." In any case, 
Perez should not be read to imply that Congress has broad 
legislative powers that can be used to diminish the President's 
inherent Article II discretion. 
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this country. 10 As the Court 'e.mphatically stated, the 
President's authority to act in the field of international 
relations fa plenary, exclusive, and subject to no legal 
limitation• save tho!! derived from applicable provisions of the 
Constitution itself. As the Court noted with obvious 
approval, the Senate Committee on Foreign Relations acknowledged 
this principle at an early date in our history: 

"The President is the constitutional 
representative of the United States with 
regard to foreign nations. He manages our 
concerns with foreign nations and must 
necessarily be most competent to determine 
when, how, and upon what subjects negotiation 
may be urged with the greatest prospect of 
success. For his conduct he is responsible 
to the Constitution. The committee consider 
this responsibility the surest pledge for the 
faithful discharge of his duty. They think 
the interference of the Senate in the 
direction of foreign negotiations calculated 
to diminish that responsibility and thereby 
to impair the best security for the national 
safety. The nature of transactions with 
foreign nations, moreover, requires caution 

lO See 299 U.S. at 327 (effect of various embargo acts was to 
confide to the President "an authority which was cognate to the 
conduct by him of the foreign relations of the 
government")(quoting Panama Refining Co. v. Ryan, 293 U.S. 388, 
422 (1935) (emphasis added)). This implies that while the 
President may in some cases need enabling legislation in order to 
advance his foreign policy by controlling the activities of 
American citizens on American soil, he needs no such legislati on 
for operations and negotiations outside our borders. 
11 Because the presidential action at issue in Curtiss-Wright was 
authorized by statute, the Court's statements as to the 
President's inherent powers could be, and have been, 
characterized as dicta. See, ~, Youngstown Sheet & Tube Co . 
v. Sawyer, 343 U.S. 579, 635 n.2 (1952) (Jackson, J., 
concurring). We believe, however, that the Curtiss-Wright 
Court's broad view of the President's inherent powers was 
essential to its conc lusion that Congress had not 
unconstitutionally delegated legislative authority to the 
President. Furthermore, the Supreme Court has since reaffirmed 
its strong commitment to the principle requiring the "utmost 
deference" to presidential responsibilities in the military and 
diplomatic areas. United States v. Nixon, 418 U.S. 683, 710 
(1974). 
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and unity of design, ._and their success 
frequently depends on secrecy and dipatch." 

299 U.S. at 319 (emphasis added) (quoting U.S. Senate, Reports, 
Committee on Foreign Relations, vol. 8, p. 24 (Feb. 15, 1816)). 
It follows inexorably from the Curtiss-Wright analysis that 
congressional legislation authorizing extraterritorial 
diplomatic and intelligence activities is superfluous, and that 
statutes infringing the President's 12herent Article II 
authority would be unconstitutional. 

B. Secret Diplomatic and Intelligence Missions Are at the 
Core of the President's Inherent Foreign Affairs 
Authority 

The President's authority over foreign policy, precisely 
because its nature requires that it be wide and relatively 
unconfined by preexisting constraints, is inevitably somewhat 
ill-defined at the margins. Whatever questions may arise at the 
outer reaches of his power, however, the conduct of secret 
negotiations and intelligence operations lies at the very heart 
of the President's executive power. The Supreme Court has 
repeatedly so held in modern times. For example: 

Not only, as we have shown, is the federal 
power over external affairs in origin and 
essential character different from that over 

12 See ~, United States ex rel. Knauff v. Shaughnessy, 338 
U.S. 537, 542 (1950) (citations omitted): 

The exclusion of aliens is a fundamental act 
of sovereignty. The right to do so stems not 
alone from legislative power but is inherent 
in the executive power to control the foreign 
affairs of the nation. When Congress 
prescribes a procedure concerning the 
admissibility of aliens, it is not dealing 
alone with a legislative power. It is 
implementing an inherent executive power. 

See also Worthy v. Herter, 270 F.2d 905, 910-912 (D.C. Cir. 1959) 
(statute giving President authority to refuse to allow Americans 
to travel to foreign "trouble spots" simply reinforces the 
President's inherent constitutional authority to impose the same 
travel restrictions). 

11 



internal affairs, but. participation in the 
exercise of the power is significantly 
llmited. In this vast external realm, with 
its important, complicated, delicate and 
manifold problems, the President alone has 
the power to speak or listen as a 
representative of the nation. He makes 
treaties with the advice and consent of the 
Senate; but he alone negotiates. Into the 
field of negotiations the Senate cannot 
intrude; and Congress itself is powerless to 
invade it. 

United States v. Curtiss-Wri ht Ex ort Cor ., 299 U.S. 304, 319 
(1936 (emphasis in original). The Court has also, and more 
recently, emphasized that this core presidential function is by 
no means limited to matters directly involving treaties. In 
United States v. Nixon, 418 U.S. 683 (1974), the Court invoked 
the basic Curtiss-Wright distinction between the domestic and 
international contexts to explain its rejection of President 
Nixon's claim of an absolute privilege of confidentiality for 
all communicat i ons between him and his advisors. While 
rejecting this sweeping and undifferentiated claim of executive 
privilege as applied to communications involving domestic 
affairs, the Court repeatedly and emphatically stressed that 
military or diplomatic secrets are in a different category: 
such secrets are intimately linked to the President's Article I I 
duties, where the "courts have traditionally shown the utmost 
deference to Pres±~ential responsibilities." 418 u.s. at 710 
(emphasis added). 

Such statements by the Supreme Court reflect an 
understanding of the President's function that is firmly rooted 
in the nature of his office as it was understood at the time the 
Constitution was adopted. John Jay, for example, offered a 
concise statement in The Federalist: 

13 See also id. at 706 ("a claim of need to protect military , 
diplomatic, or sensitive national security secrets" would pr esent 
a strong case for denying judicial power to make in camera 
i nspections of confidential material); id. at 71 2 n.19 
(recognizing "the President's interest in preserv i ng state 
secrets"). 

Note also that the Curtiss-Wright Court expressl y endor sed 
President Washington's refusal to provide the House of 
Representatives with information about treaty negotiations 
the negotiations had been concluded. 299 U.S. at 320-321. 
fortiori, such information could ·be withheld during the 
negotiations. 
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- I~ seldom happens in the negotiation of 
treaties, of whatever nature, but that 
perfect secrecy and immediate dispatch are 
sometimes requisite. There are cases where 
the most useful intelligence may be obtained, 
if the persons possessing it can be relieved 
from apprehensions of discovery. Those 
apprehensions will operate on those persons 
whether they are actuated by mercenary or 
friendly motives; and there doubtless are 
many of both descriptions who would rely on 
the secrecy of the President, but who would 
not confide in that of the Senate, and still 
less in that of a large popular assembly. 
The convention have done well, therefore, in 
so disposing of the power of making treaties 
that although the President must in forming 
them, act by the advice and consent of the 
Senate, yet he will be able to manage the 
business of intelligence in such manner as 
prudence may suggest . 

• • • So often and so essentially have we 
heretofore suffered from the want of secrecy 
and dispatch that the Constitution would have 
been inexcusably defective if no attention 
had been paid to those objects. Those 
matters which in negotiations usually require 
the most secrecy and the most dispatch are 
those preparatory and auxiliary measures 
which are not otherwise important in a 
national view, than as they tend to 
facilitat7 t~e a14ainment of the objects of 
the negot1at1on. 

Jay's reference to treaties "of whatever nature" and his 
explicit discussion of intelligence operations make it clear 
that he was speaking, not of treaty negotiation in the narrow 
sense, but of the whole process of diplomacy and intelligence
gathering. The President's recent Iran project fits comfortably 
within the terms of Jay's discussion. 

14 The Federalist No. 64, at 392-393 (J. Jay) (C. Rossiter ed. 
1961) (emphasis in original). Jay went on to note that "should 
any circumstance occur which requires the advice and consent of 
the Senate, he may at any time convene them." Id. at 393. Jay 
did not, however, suggest that the President would be obliged to 
seek such advice and consent for actions other than those 
specifically enumerated in the Constitution. 

13 



c. The- President Has Inherent Authority to Take Steps to 
Protect the Lives of Americans Abroad 

Perhapa the most important reason for giving the federal 
government the attributes of sovereignty in the international 
arena was to protect the interests and welfare of American 
citizens from the various threats that may be posed by foreign 
powers. This obvious and common sense proposition was confirmed 
and relied on by the Supreme Court when it held that every 
citizen of the United States has a constitutional right, based on 
the Privileges or Immunities Clause of the Fourteenth Amendment , 
"to demand the care and protection of the Federal government over 
his life, liberty, and property when on th!5high seas or within 
the jurisdiction of a foreign government." Accordingly, the 
Supreme Court has repeatedly intimated that the President has 
inherent authority to protect Americans and their property abroad 
by whatever means, short of war, he may find necessary. 

An early judicial recognition of the President's authority 
to take decisive action to protect Americans abroad came during a 
mid-nineteenth century revolution in Nicaragua. On the orders of 
the President, the commander of a naval gunship bombarded a town 
where a revolutionary government had engaged in violence against 
American citizens and their property. In a later civil action 
against the naval commander for damages resulting from the 
bombardment, Justice Nelson of the Supreme Court held that the 
action could not be maintained: 

15 

As the executive head of the nation, the 
president is made the only legitimate organ 
of the general government, to open and carry 
on correspondence or negotiations with 
foreign nations, in matters concerning the 
interests of the country or of its citizens. 
It is to him, also, the citizens abroad must 
look for protection of person and of 
property, and for the faithful execution of 
the laws existing and intended for their 
protection. For this purpose, the whole 
executive power of the country is placed i n 
his hands, under the constitution, and the 
laws passed in pursuance thereof • . • . 

Now, as it respects the interpos i tion of 
the executive abroad, for the protection of 
the lives or property of the citizen, the 

Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 79 (1873). 
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duty must, of necessity, rest in the 
discretion of the president. Acts of lawless 
violence, or of threatened violence to the 
citizen or his property, cannot be 
anticipated and provided for; and the 
protection, to be effectual or of any avail, 
may, not infrequently, require the most 
prompt and decided action. Under our system 
of government, the citizen abroad is as much 
entitled to protection as the citizen at 
home. The great object and duty of 
government is the protection of the lives, 
liberty, and property of the people composing 
it, whether abroad or at home; and any 
government failing in the accomplishment of 
the object, or the performance of the duty, 
is not worth preserving. 

Durand v. Hollins, 8 F. Cas. 111, 112 (C.C.S.D.N.Y. 1860) (No. 
4,186) (emphasis added). 

Later, the full Court confirmed this analysis in an opinion 
holding that the President has inherent authority to provide 
bodyguards, clothed with federal immunity from state law, to 
protect judicial officers, even when they are travelling within 
the United States in the performance of their duties. In re 
Neagle, 135 U.S. 1 (1890). Rather than base its decision on a 
narrow analysis of the status of federal judges, the Court he l d 
that the presidentia!6duty to "take Care that the Laws be 
faithfully executed" includes "any obligation f~4r1y and 
properly inferrible [sic] from" the Constitution. The Court 
specifically stated that these were not limited to the express 
terms of statutes and treaties, but included "the rights, duties , 
and obligations growing out of the Constitution itself, our 
international relations, and all the protection i~~lied by the 
nature of the government under the Constitution." As the Cour t 
pointed out, Congress itself had approved this position when it 
ratified the conduct of the government in using military threa t s 
and diplomatic pressure to secure the release of an American who 
had been taken prisoner in Europe. Noting that Congress had 
voted a medal for the naval officer who had threatened to use 
force to obtain the American's release, the Court asked, "Upon 
what act of Congress then existing can any one lay his fi nger in 

16 U.S. Const., art. II, sec. 3. 

17 In re Neagle, 135 U.S. at 59. 

18 Id. at 64 (emphasis added). 
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support of the action of our government in this matter?"19 If 
military force may be used on the President's own discretion to 
protect Americon lives and property abroad, surely the less 
drastic means employed by President Reagan during the Iran 
project were within his constitutional authority. 

II. Any Statute Infringing upon the President's Inherent 
Authority to Conduct Foreign Policy Would be Unconstitutional 
and Void. 

Congress has traditionally exercised broad implied powers i n 
overseeing the activities of Executive Branch agencies, including 
"probes into departments of the Federal Government to expose 
corruption, inefficiency or waste." Watkins v. United States, 
354 u.s. 178, 187 (1957); see also McGrain v. Daugherty, 273 U.S. 
135, 161-164 (1927). This power of oversight is grounded on 
Congress's need for information to carry out its legislative 
function. Because the executive departments are subject to 
statutory regulation and to practical restrictions imposed 
through appropriations levels, Congress can usually demonstrate 
that it has a legitimate and proper need for the information 
necessary to make future regulatory and appropriations decisions 
in an informed manner. McGrain, 273 U.S. at 178. 

As the Supreme Court has observed, however, the 
congressional po~er of oversight "is not unlimited." Watkins, 
354 U.S. at 187. It can be exercised only in aid of a 
legitimate legislative function traceable to one of Congress's 
enumerated powers. See McGrain, 273 U.S. at 173-174. The power 
of oversight cannot constitutionally be exercised in a manner 
that would usurp the functions of either the Judicial or 
Executive Branches . Thus, the Supreme Court has held that by 
investigating the affairs of a business arrangement in wh i ch one 
of the government's debtors was interested, "the House of 
Representatives not only exceeded the limit of its own authori ty , 
but assumed a power which could only be properly exercised by 
another branch of the government, because it was in its natur e 

19 Id. The fact that such a statute may have existed, see 
Expatriation Act of July 27, 1868, ch. 249, sec. 3, 15 St at . 22 3, 
224 (current version at 22 u.s.c. 1732) (authorizing the 
President to use such means, short of war, as may be necessary to 
obtain the release of Americans unjustly he l d pr i soner by f ore ign 
governments), does not dim i nish the force of the Supreme Cou r t' s 
statement that no such statute would be needed to suppor t s uch an 
exercise of executive power. 
20 It is worth observing that Congress's oversight powers are no 
more explicit in the Constitution than are the President ' s powe rs 
in foreign affairs. See McGrain, 273 U.S. at 161. 
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clearly judicial." Kilbourn v• Thompson, 103 U.S. 168, 192 
(1881). The same principle applies to congressional inquiries 
that would trench on the President's exclusive functions. 
"Lacking the judicial power given to the Judiciary, [Congress] 
cannot inquire into matters that are exclusively the concern of 
the Judiciary. Neither can it supplant the Executive in what 
exclusively belongs to the Executive." Barenblatt2y. United 
States, 360 U.S. 109, 112 (1959) (emphasis added). 

It is undoubtedly true that the Constitution does not 
contemplate "a complete division of authority between the three 
branches." Nixon v. Administrator of General Services, 433 U.S. 
425, 443 (1977). Nevertheless, there are certain quintessential 
executive functions that Congress may not exercise in the guise 
of its "oversight power." Congress, for example, may not give 
its own agents the power to make binding rules "necessary to or 
advisable for the administration and enforcement of a major 
statute." Buckley v. Valeo, 424 U.S. 1, 281 (1976) (White, J., 
concurring in part). Nor may Congress unilaterally alter the 
rights and duties created by a prior statutory authorization. 
INS v. Chadha, 462 U.S. 919, 951 (1983). In general, the 
management and control of affairs committed to the Executive 
Branch, even those given to the Executive by Congress itself, 
must remain firmly in the control of the President. Myers v. 
United States, 272 U.S. 52, 135 (1926). A fortiori, the conduct 
of affairs committed exclusively to the President by the 
Constitution must be carefully insulated from improper 
congressional interference in the guise of "oversight" 
activities. 

This principle has three immediately relevant corrolaries. 
First, decisions and actions by the President and his immediate 
staff in the conduct of foreign policy are not subject to direc t 
review by Congress. "By the constitution of the United States, 
the President is invested with certain important political 
powers, in the exercise of which he is to use his own discretion , 
and is accountable only to his country in his political 
character, and to his own consci~~ce." Marbury v. Madison , 5 
u.s. (1 Cranch) 137, 164 (1803). 

21 On its facts, Barenblatt did not involve an inter-branch 
dispute. The Court upheld a contempt citation issued by a House 
Committee against a witness who refused t o a nswer q uest ions about 
his ties with the Communist Party. 

22 b . l . . d . d h O vious y, Congress may investigate a n consi er t e 
President's past actions when performing one of its own assigned 
functions (for example, while giving advice and consent to 
treaties or appointments, deciding whether to issue a dec l arat ion 
of war, or during the impeachment process). 
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Second, while Congress unq~estionably possesses the power to 
make decisions as to the appropriation of public funds, it may 
not attach con4itions to Executive Branch appropriations that 
require the President to relinquish any of his constitutional 
discretion in foreign affairs. Just as an individual cannot be 
required to waive his constitutional rights as a condition of 
accepting public employment or benefits, so the President cannot 
be compelled to give up the authority of his office as a 
condition of receivin23the funds necessary to carry out the 
duties of his off ice. To leave the President thus at the mercy 
of the Congress would violate the principle of the separation of 
powers in the most fundamental manner. The Federalist indicates 
that one great "inconveniency" of republican government is the 
tendency of the legislature to invade the prerogatives of the 
other branches, and that one of the main concerns of the Framers 
was to give the other branches the "necessary constitutiona24 means and personal motives to resist [such] encroachments." In 
an effort to address this problem the Constitution provides that 
the President's per~gnal compensation cannot be altered during 
his term of off ice, and it must be acknowledged that the 
President's constitutional independence is even more precious and 

23 The doctrine of unconstitutional conditions has pervasive 
application throughout the law. For a good general statement of 
the doctrine, see Frost & Frost Trucking Co. v. Railroad 
Commission, 271 U.S. 583, 594 (1926}: 

If the state may compel the surrender of one 
constitutional right as a condition of its 
favor, it may, in like manner, compel a 
surrender of all. It is inconceivable that 
guaranties embedded in the Constitution of 
the United States may thus be manipulated out 
of existence. 

24 The Federalist No. 51, at 321-322 (J. Madison} (C. Rossiter 
ed. 1961}. 

25 U.S. Const., art. II, sec. 1, cl. 7; The Federalist No. 51, a t 
321 (J. Madison} (C. Rossiter ed. 1961); id. No. 73, at 441-442 
(A. Hamilton). 
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. 1 . d d 26 vulnerable than his persona in epen ence. 

Third,- any statute that touches on the President's inherent 
authority in foreign policy must be interpreted to leave the 
President aa much discretion as the language of the statute will 
allow. This accords with the well-established judicial 
presumption in favor of construing statutes 2~o as to avoid 
constitutional questions whenever possible. Because the 
President's constitutional authority in international relations 
is by its very nature virtually as broad as the national interest 
and as indefinable as the exigencies of unpredictable events, 
almost any congressional attempt to curtail his discretion raises 
questions of constitutional dimension. Those questions can, and 
must, be kept to a minimum in the only way possible: by 
resolving all statutory ambiguities in accord with the 
presumption that recognizes the President's constitutional 
independence in international affairs. 

III. Statutory Requirements that the President Report to 
Congress about his Activities Must Be Construed 
Consistently with the President's Constitutional Authority 
to Conduct Foreign Policy. 

In 1980, the National Security Act of 1947 was amended to 
provide for congressional oversight of "significant anticipated 
intelligence activities." This section now provides (section 

26 See 41 Op. A.G. 230, 233 (1955): 

27 

It is recognized that the Congress may grant 
or withhold appropriations as it chooses, and 
when making an appropriation may direct the 
purposes to which the appropriation shall be 
devoted. It may also impose conditions with 
respect to the use of the appropriation, 
provided always that the conditions do not 
require operation of the Government in a way 
forbidden by the Constitution. If the 
practice of attaching invalid conditions to 
legislative enactments were permissible, it 
is evident that the constitutional system of 
the separability o f the branches of 
Government would be placed in the gravest 
jeopardy. 

"[I]f 'a construction of the statute is fairly possibl e by 
which [a serious doubt of constitutionality] may be avoided, ' a 
court should adopt that construction." Califano v. Yamasaki, 44 2 
U.S. 682, 693 (1979) (quoting Crowell v. Benson, 285 U.S. 22, 62 
(1932)). 
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50l(a) of the National Security. Act, 50 u.s.c. 413(a)) (emphasis 
added): 

To the extent consistent with all applicable 
authorities and duties, including those conferred 
by the Constitution upon the executive and 
legislative branches of the Government, and to the 
extent consistent with due regard for the 
protection from unauthorized disclosure of 
classified information and information relating to 
intelligence sources and methods, the Director of 
Central Intelligence and the heads of all 
departments, agencies, and other entities of the 
United States involved in intelligence activities 
shall --

(1) keep the Select Committee on Intelligence 
of the Senate and the Permanent Select Committee 
on Intelligence of the House of Representatives 
• • • fully and currently informed of all 
intelligence activities which are the 
responsibility of, are engaged in by, or are 
carried out for or on behalf of, any department, 
agency, or entity of the United States, including 
any significant anticipated intelligence activity, 
except that (A) the foregoing provision shall not 
require approval of the intelligence committees as 
a condition precedent to the initiation of any 
such anticipated intelligence activity, and (B) 
if the President determines it is essential to 
limit prior notice to meet extraordinary 
circumstances affecting vital interests of the 
United States, such notice shall be limited to the 
chairman and ranking minority members of the 
intelligence committees, the Speaker and minority 
leader of the House of Representatives, and the 
majority and minority leaders of the Senate. 

For situations in which the President fails to give prior notice 
under section 50l(a), section 50l(b), 50 u.s.c. 413{b), ( emphasi s 
added) provides: 

The President shall fully inform the 
intelligence committees in a timely fashion of 
intelligence operations in foreign countries, 
other than activities intended solely for 
obtaining necessary intelligence, for which prior 
notice was not given under subsection (a) of this 
section and shall provide a statement of the 
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. . . . 28 
reasons for not giving prior notice. 

The delic~te connection between the "timely notice" 
requirement of section 50l(b) and the President's inherent 
constitutional authority, acknowledged in section 50l(a), is 
dramatically confirmed by a colloquy between Senators Javits and 
Huddleston, both of whom were ·on the committee that drafted this 
provision. Senator Javits asked: "If information has been 
withheld from both the select committee and the leadership group 
(as section 50l(b) envisages), can it be withheld on any grounds 
other than 'independent constitutional authority' and, if so, on 
what grounds?w Senator Huddleston answered: "Section 50l(b) 
recognizes that the President may assert constitutional authority 
to withhold prior notice of covert operation [sic], but would not 
be able to claim the identical authority to withhold timely 
notice under section 50l(b). A claim of constitutional authority 
is the sole grounds that may be asserted for withholding prior 
notice of a covert operation." 126 Cong. Rec. 17693 (1980) 

28 Section 501 of the National Security Act does not contemplate 
that prior notice of "intelligence activities" will be given in 
all instances. Subsection (b) of section 501 makes spec ific 
provision for situations in which "prior notice was not given 
under subsection (a)." Because subsection (a) includes 
situations in which the President provides notice to the full 
intelligence committees under subsection (a)(l)(A) and situations 
in which he provides prior notice restricted to designated 
members of Congress, including the chairmen and ranki ng members 
of the House and Senate intelligence committees under s ubs ection 
(a)(l)(B), it seems clear that subsection (b) contemplates 
situations in which no prior notice has been g iven under either 
of these provisions. 
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(emphasis added). 29 If, as Senator Huddleston contended, section 

29 A similar colloquy took place on the floor of the House 
between Rep. Boland, Chairman of the House Select Committee on 
Intelligence, and Rep. Hamilton: 

Rep. Hamilton: As I understand that subsection, 
it allows the President to withhold prior notice 
entirely: that is, he does not inform anyone in 
that circumstance. He only has to report in a 
timely fashion. 

Is that a correct view of subsection (b)? 

Rep. Boland: In response to the gentleman, let me 
say that the President must always give at least 
timely notice. 

126 Cong. Rec. 28,392 (1980). Thus, Rep. Boland clearly, if 
reluctantly, confirmed Rep. Hamilton's interpretation. During 
the floor debates, several Senators also acknowledged that the 
proposed legislation did not require that Congress be notified of 
all intelligence activities prior to their inception. According 
to Senator Nunn, the bill contemplated that "in certain instances 
the requirements of secrecy preclude any prior consultation with 
Congress." 126 Cong. Rec. 13,127 (1980)(statement of Sen. Nunn). 
See also id. at 13,125 (statement of Sen. Huddleston)("Section 
501(b) recognizes that the President may assert constitutional 
authority to withhold prior notice of covert 
operations •••. "); id. at 13,103 (statement of Sen. Bayh). 

In the course of the floor debates, some Senators stated that 
the situations in which prior notice was not required would be 
very rare. See, ~, 126 Cong. Rec. 26,276 (1980) (remarks of 
Sen. Inouye). Such statements are of little relevance to 
determining the scope of the prior notice requirement. First, 
the executive branch has always agreed that instances of deferred 
reporting will be rare and has consistently given prior notice. 
Second, section 501 at the very least permits the President to 
def er notice when he is acting pursuant to his independent 
constitutional authority; the scope of this authority is 
determined, not by legislators' view of the Constitution, but by 
the Constitution itself. Third, the draftsmen of section 501 
decided that because the scope of the President's constitut ional 
"authorities and duties" was in serious dispute, the legislation 
would not attempt to resolve the issues separating the parties to 
the dispute. See 126 Cong. Rec. 13,123 (1980) (statement of Sen. 
Javits). The ambiguities of subsection (b) reflect Congress ' 
inability to override the executive branch's view of the 
President's constitutional authority. That dispute cannot now be 
settled, contrary to the Executive's position, by reference to 
the statements of individual Congressmen who had a narrow view of 
the President's constitutional role. 
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SOl(b) is to be interpreted to·.require the President to act on 
his inherent authorit~0 in withholding notice of cover~ ?per~tions 
until after- the fact, then any further statutory 11m1tat1ons 
on the President's discretion should be narrowly construed in 
order to respect the President's constitutional independence. 
The requirement that such after-the-fact notification be made "in 
a timely fashion" appears to be such an additional limitation. 

The entire analysis in this memorandum supports the 
proposition that the phrase "in a timely fashion" must be 
construed to mean "as soon as the President judges that 
disclosure to congressional committees will not interfere with 
the success of the operation." To interpret it in any other 
way--for example, by requiring notification within some arbitrary 
period of time unrelated to the exigencies of a particular 
operation--would seriously infringe upon the President's ability 
to conduct operations that cannot be completed within3yhatever 
period of time was read into the statutory provision. 
Furthermore, several putatively discrete intelligence 
"operations" may be so interrelated that they should 
realistically be treated as a single undertaking whose success 

30 Senator Huddleston's interpretation is not necessarily 
correct. As we indicated in our memorandum of November 14, 1986, 
the President may be able to withhold prior notice even without 
invoking his independent constitutional authority. 
31 On the floor of the Senate, the bill's sponsor indicated that 
his personal view of the President's constitutional powers was 
very narrow, and that he wanted the relevant congressional 
committees notified "as soon as possible." He acknowledged, 
however, that the executive branch took a different view, and 
that he expected "that these matters will be worked out in a 
practical way." 126 Cong. Rec. 13096 (1980) (remarks of Sen. 
Huddleston). These statements show that the legislation was not 
thought to preclude the President from acting on his own view of 
his own constitutional powers. In guarding against such improper 
interference, the President's own interpretation of his 
constitutional powers "is due great respect" from the other 
branches. See United States v. Nixon, 418 U.S. 683, 703 (1974). 
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might be jeopardized by disclos~re prior to its completion. 32 

Thus, a n\llt\ber of factors combine to support the conclusion 
that the Rtimely fashion" language should be read to leave the 
President with virtually unfettered discretion to choose the 
right moment for making the required notification. The word 

32 In his prepared testimony on s. 2284, President Carter's CIA 
Director, Stansfield Turner, stated (National Intelligence Act of 
1980: Hearings before the Senate Select Committee on 
Intelligence, 96th Cong. 2d Sess. 17 (1980)) (emphasis added }: 

Prior reporting would reduce the President's flexibility to 
deal with situations involving grave danger to personal 
safety, or which dictate special requirements for speed and 
secrecy. On the other hand, activities which would have long 
term consequences, or which would be carried out over an 
extended period of time should generally be shared with the 
Congress at their inception, and I would have no objection to 
making this point in the legislative history. 

Turner's testimony cannot properly be interpreted to imply that a ll 
"long term," as opposed to "short term," projects require prior 
notice. First, Turner drew a distinction between projects involving 
great personal danger or requiring speed and secrecy and projects of 
long duration or with long term consequences. He did not address 
projects that are both long term and that involve danger to personal 
safety, such as the recent Iranian initiative. The inadvisability 
of prior reporting applies as forcefully to such a project as to 
"short term" projects that involve personal safety. Second, Turner 
was careful not to say that long term projects must always be 
reported at their inception: he said only that they will general ly 
be so reported. In a colloquy with Senator Bayh concerning the word 
"generally," Turner stressed that "one has to be a little cautious" 
in making such a statement because "it will be quoted back from 
these hearings for years to come." Hearings, supra, at 32. Turner 
never stated that the Executive would or should give prior notice of 
all long term projects. Third, a distinction between long and short 
term projects would virtually force the President to prefer militar y 
to diplomatic initiatives in situations like t he one at issue in 
this memorandum, which could not have been Congress' intent. 

In any event, S. 2284 was not enacted, and the full Congress 
never had its attenti on directed to Turner's statements. Those 
statements are therefore not a significant aid in interpreting 
section 50l(b). As we have shown, both the text of the statute a n~ 
the colloquies on the floor of the House and Senate indicate that 
Congress did not require prior notice when the President was act i n~ 
pursuant to his independent constitutional authority. In permitti ~; 
"timely notice" in section 50l(b), Congress made no distinction 
between long and short term projects, and no such distinction shou:: 
be read into the statute. 
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"timely" is inherently vague; 3} . in any statute, it would 
ordinarily be read to give the party charged with abiding by a 
timeliness re(i\lirement the latitude to interpret it in a 
reasonable manner. Congress apparently thought that the 
notification requirement was meant to limit the President's 
exercise of his inherent authority, while at the same time 
Congress acknowledged the existence and validity of that 
authority. Because the President is in the best position to 
determine what the most reasonable moment for notification is, 
and because any statutory effort to curtail the President's 
judgment would raise the most serious constitutional questions, 
the "timely fashion" language should be read, in its natural 
sense, as a concession to the President's superior knowledge and 
constitutional right to make a~i decision that is not manifestly 
and indisputably unreasonable. This conclusion is reinforced 
by the nature of intelligence operations, which are often 
exceptionally delicate undertakings that may have to extend over 
considerable periods of time. The statute's recognition of the 
President's authority to withhold prior notification would be 
meaningless if he could not withhold notification at least until 

33 The statute uses a more precise phrase in section 50l(a), 
where it requires that certain committees be kept "fully and 
currently informed" of activities not covered by section 50l (b ) . 
This phrase was interpreted by the senate Committee to mean that 
"[a]rrangements for notice are to be made forthwith, without 
delay." s. Rep. No. 730, 96th Cong., 2d Sess. 9 (1980), 
reprinted in 1980 U.S. Code Cong. & Ad.min. News 4192, 4199. No 
such interpretation was placed on the "timely fashion" language 
of section 50l(b). See id. at 12, reprinted in U.S. Code Cong. & 
Ad.min. News, at 4202-4203. 
34 The legislative history of section 501(a) specifical l y 
indicated that "[n]othing in this subsection is intended t o 
expand or to contract or to define whatever may be the applicable 
authorities and duties, including those conferred by t he 
Constitution upon the Executive and Legislative branches." s. 
Rep. No. 730, 96th Cong., 2d Sess. 6 (1980), reprinted in 1980 
U.S. Code Cong. & Admin. News 4192, 4196. Furthermore, the 
Senate Committee acknowledged that it was "uncertain" about the 
distribution of powers between the President and Congress in the 
national security and foreign policy area. See id. at 9, 
reprinted in 1980 U.S. Code Cong. & Ad.min. News, at 4199. 
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after the undertaking as a whole was completed or terminated. 35 

Conclusion 

Section SOl(b) of the National Security Act of 1947 must be 
interpreted in the light of section 501 as a whole and in light 
of the President's broad and independent constitutional authority 

35 Section 502 of the National Security Act, 50 u.s.c. 414, 
generally limits the use of funds appropriated for intelligence 
activities to cases in which Congress has been given prior notice 
of the nature of the activities. Section 502(a)(2) allows 
expenditures when "in the case of funds from the Reserve for 
Contingencies of the Central Intelligence Agency and consistent 
with the provisions of section (501] concerning any significant 
anticipated intelligence activity, the Director of Central 
Intelligence has notified the appropriate congressional 
committees of the intent to make such funds available for such 
activity." This provision should be interpreted to allow the 
President to use funds from the Reserve for Contigencies in order 
to carry out operations for which he withholds notice in accord 
with section 501(b). Section 502(a)(2)'s specific reference to 
section 501 should be taken to give the President implicit 
authorization to withhold notification of the expenditure of 
funds just as he withholds notification of the operation itself: 
to read it otherwise would mean that section 502 had effectively, 
though impliedly, repealed section 50l's acknowledgement of the 
President's independent constitutional authority. 

It should be noted, however, that section 502(a)(2) is clumsily 
drafted; if read literally, it could be taken to suggest that 
Congress must always be notified in advance when funds 
appropriated for intelligence activities are to be used for 
covert operations. The Conference Committee commented on the 
language in question by noting that it did not expect situations 
to arise in which there would have to be prior notice under 
section 502 as to the funding of an activity that did not itself 
have to be reported under section 501; the Committee also 
indicated that if such a situation were to arise, it should be 
resolved in a spirit of "comity and mutual understanding." H.R. 
Conf. Rep. No. 373, 99th Cong., 1st Sess. 19 (1985), reprinted in 
1985 U.S. Code Cong. & Admin. News 952, 961-962. Accord S. Rep. 
79, 99th Cong., 1st Sess. 5 (1985). Similarly, the House 
Committee Report indicated that "the same event ... can be 
treated in the same way under new Section 502(a) and Section 501 . 
H.R. Rep. No. 106 (Part 1) 8 (1985), reprinted in 1985 U.S. Code 
Cong. & Ad.min. News 952, 954. This supports the reasoning 
outlined above. 
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to conduct foreign policy. Th~ . requirement that the President 
inform certain congressional committees "in a timely fashion" of 
a foreign ihtelligence operation as to which those committees 
were not given ' prior notice should be read to leave the President 
with discretion to postpone informing the committees until he 
determines that the success of the operation will not be 
jeopardized thereby. Because the recent contacts with elements 
of the Iranian government could reasonably have been thought to 
require the utmost secrecy, the President was justified in 
withholding section 50l(b) notification during the ongoing effort 
to cultivate those individuals and seek their aid in promoting 
the interests of the United States. 
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Requirements of Section 662(a), 
The Foreign Assis tance Act of 
1961, as Amended , Concerning 
l~xpendi tu res for c~rtai n CIA 
Operations 

l. The Statutor y Provision 

Section 662 of the Foreign Assisl.:ince ,\ct of 1961 , as 
Am~nded (22 U.S.C.A., Sec. 242 2 ) rends jn i ts entirety 
as follows: 

(a) No fund s appropriated unde r- lhc authority oi 
this chapter or any other Act may bi:-· CY.!;<·nded 
by or on behalf of the Centra l Intelli9ence 
Agency fo r operations in foreign countries, 
other than activiti0s intended s~lcly for 
obtaining necessary inte l liqcnce , unlc~s an<l 
unt i l the Pres id en l finds t. hat c•.::ich s\.~ch 

operat ion is important to Lhe n<ltion.:il secur ity 
of the Uni tcd State:.; and report s , in u timely 
fashion, a description and ~cope oF such 
operation Lo the appropriate co~,i~tees of the 
Congress , including th'' Co:nrnj l. tef' oi : Fo..ceig n 
Re lations of the Uni t.cd St ,1 t C'S S"•r• i 1 , ... rind the 
Com.11ittee on Forei..~:i l\ffair s of t!-t· ' l inir•:d 
States House of Re1,r ...... :::.cnta ti.vcs . 

(b ) The provi~.jons of St!b! .octi.on ( <:•) c, Li1i_ , ~;ec tion 

shall net c:11)ply durinq r .. ilil.:tr:; op . ·:-i1t.ion~_; 
i:!iti.c:itcd by the Unjt ccl St<trcs u;~1..:.c 1 1 <lccl.:ira-
Lion o[ •.1,1r .ipprovc d . '/ rh~' Cn . . ;re.: .. , e>! 111 

exercise of powe rs l>y tilt~ Prc'sic."lent unc! c·r t.he 
War Powers Resolution . 



The required f indi~ by the Preside nt 

(a) When it must be mac e 

'l'he statul.e makes a finding by the Pres ident a 
condi..tion precedent to the expe::nc1i turE> of funds 
for-an operation that is covered by the statute . 
Therefore , no funds should be expended until 
after the President has made his finding . 

(b) What the finding sho uld be 

The President must find for each ~eration that 
i.t. i6 "important to the national security~of 
the United States." 

(c) How the finding should be made 

As a matter of good practice, it should be in 
writing, signed by_ the President and should be 
supported by documents which the President has 
reviewed and which give a description and scope 
of the proposed operation and give a basis for 
determining that the proposed operation is 
important to the national security of the 
United States . 

(d) Disse mination of f i ndjng 

There appe ars to b e no .rGquirement under Section 
662 (a) that the President's written finding 
mu&t be furnished to the appropriale Committees 
o£ the Congress ; o nly that "a description and 
scope" of lhe operation covered by the finding 
be reported to such Committees. Before Section 
662 was added to the Act in 1974, there ~as a 
more general provision about Presidential findings, 
namely Section 654 (22 U.S.C.A. Sec. 2414). It 
relates only to cases where the "President is 
required to muke a report ... concern~ a~y 
finding or determination" unde r lhe l~ct. Then 
the following prov i sion appea r s in S ubsection 
(c) i n rc~;pect to suc h a f'r€' s i.dcn li. L1 l f j r,ding. 

" [IL] ~~ ha] L. b e [H' bLi.s h e d in t h•: Fc<.Jvr.:i l 
Rc9 is l c r <1 5 soo;1 <l ~; prac t i c.:ib lc c.lit<..! r it 
h .:1:. lll' ·'n reduc e 1 t n v-rit i r ~ ,-! <1-:u ~; .i rJnr~c1 
by t h ..._· Prc sidL·r1l . ln any c<ist..~ j n which 
the Pr eside n t con c ludes th a l such p ubli
CC1 ti on \·JOuld hr harmful to the n a U o n a 1 



secudty of lhe United Stales , only a 
sta tement th u. t a determi.n C1Lio11 o r 
finding has been made by the Preside n t , 
including I.h e~ name and secU on of t· h(.: 
lict under \vhich i t. wa s matlc , !:; halJ h e 
publjshed . " 

This section was tailored to lhe situdtio n 
where the finding itself was to be reported to 
Congress, and it does not cover the situation 
under Section 662 where the repor.ting reguire
manUi deal not with the finding itself or the 
bft!ri.~ on which it has been made, but with.. a 
description of the operation which follows 
from the finding. 

Moreover , in t he case of finding s under the new 
Section 6 G2 even ~ a public disclosure that a 
finding was made under that section would itself 
be harmful to the.national security and would 
vitiate the President's authority to have the 
CIA carry out cove~t operations. Public notice 
that a finding .has been made in Lhe context of 
known developments or events within a particular 
country would inevitably allow in ferences as to 
the location a nd purpose of the p lanned covert 
operation , even t hough the published notice did 
not by itself disclose s uch infor ma tion. 

It is evident from the l egis l ative history of 
Section 662 that it wa s a suj _g:en e ris provision , 
that it wa s conceived and adopted without 
cons ideration of any other provis ions in the 
Act, that i t s p urpose was to provide information 
for only the jurisdictional corrmittees concerned 
with CIA operations and the respective Senate 
and House Committees on Foreign Relat.ions and 
on Foreign Affairs, and that even for the parti
cular commi t tees to b e invol ved "lbe quality or 
the deta.i.l or the minutia" of the report would 
be up Lo the President ( ~engross i un~1l Hc:__cord o f 
October 2 , 1 97'1 , p . S.1806.1-5 ; l!ou ...; e Conference 
ReporL 93 - .lGlO of Dc·ccmb~r 17, JC174 on S . 3394 
at pp . '1/.-3 ). ·rn the Con.Ccrcnr(' Hc p o rt , it was 
statPd : 



. ; Al<-~. curnmjlte<.:' of coriLL·rc'nc9 1(JYl ·c:d ~lic.1t 
~rl.ct uioi.l. s ur<Z!i:; shuulc.l Le t.a ken to .i.n~ure 
maxj111urn security of the in torm.:ition 
submiLted to the Congress pursuant to 
this pro vision . 11 

Such llll!<.lsures wou]c~ b"? in v~in ii the cxi..sL~nce: 
of a CO\"<.~.L-L operu Lio;1 became known tlirough a 
publication requj remen t of any !:ind as provided 
in Section 654. 

Therefore , it. is concluded that the purpose and 
effect of Section 654 conflicts with Section 6 62, 
with the intent of Congress when it enacted the 
latter section , and with the right and authority 
of the President in the protection of national 
secu~ily and the conduct of foreign affairs. 
Consequently , there exists no dissemination or 
pubJ.ication r~guirement for a finding by the 
Pxesident under Section 662. 

3. The·· required reports by the President to the appropria te 
Committees of the co·ngress 

(a) When they mus"'.: be made 

Sec t ion 662 was added in 1974 to Lh<..! 1-'orC'ign 
Assi stance Act . The attached memorRndum from the 

· CIA makes a convincing argument f or interpreting 
the words 

11 

reports , in a timely fa :hi on " to mean 
that th e act of reporting is not c1 condition 
precedent to expendjture of funds. It deals with 
the ambi9uity crcutcd by the works "unless and 
until" which precede the verb " f iric.1~;" and the 
verb " rc•µ o rts" but-_ which cc.nnol '1J;p ly to Loth 
verbs withou t rcnd~ r inc; n -igu tory t·hr..: next words 
"in timely fashion . " IL resolve s Lhis ambiguity 
by concluding Lhu t t.hc_. \vOrds " in tir;;cly fashion" 
give to U F: rcportin~i requirement u. ~;tatus 
different from the finrling rcguirenent so as to 
allow reports to LP ~ade after the start of 
expenditure,:;. This is certajnJy a Villid inter
pretation, .-ll1cl j t .:il lows for reasondble lime to 
include all Lhe appropriate committees as 
recipients uf the required reports . For purposes 
of demonstr·. 11.ing CJOod fai th compliance with these 
reporting r· ., 11 1 i. rcliler. t· s , t.he report oi each operation 
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(b) 

shou. l>L' J;'ldde \Jilh c1u~ ciJ,<l <.Jul, .. 1 <Jlc- :.p ·e<l. 
The C'!wirm...in of ec.ich Conunjttcc ~ .l!· .iJ <f i ~c· 11oti.tied 
of (l findin9 hy the PrcsidC'nt us ~f)<)fl clS S(:'CUre 

commu.:uc<.lt ion to him is possibJ c.., :il orrci ·.·: i t.h 
informa ~ion as to Lhe na turc anJ .I l)C<.l tion of l he 
opcr.-iLion sufficient Lo permi L U.' Cit.::i.jr1Pctn t .o 
judge how quickly he may want t.i. · "dc·sc1 ip l ion 
and s cope" to be reported . 'l'his 1.12thod should 
satisfy t h e "timely f ashion" requirement. for 
each intended rec ipient of such a report , with
out i n ~my wv.y conceding that tilt"' H!port- must 
precede the in itiation of expcnci 1 tuc·s. 

The recipients of the reports 

. ~ 

The l anguc:ige in Section 662 which ::;pccj Eics the 
recipients of r eports is: "appi..opr Late 
conunittees of the Congress, including the 
Com:nit tee on Foreign Re lations of the UniLed 
States Sc~ate c:ind the Committee on Foreign 
Affairs of the United States House of Represen
tatives . " The history of the l egislation 
indicates that beyond the two committees 
expressly included , tha other corr~ittees (or 
subcom .. -nittces) were at the time of e nactment 
intended Lo be "the present Armed Servjces 

• Committees and t h e present Subcommi ttec!:~ 
h.:indling the oversight of matter~ oi. intelli
gence and lhe CIA," the latter bn ;pg sn'bcom-
mi t tees of Lhc rcspccti vc: Sena l e.· and llou ~e 
Appropri.::1tions Co!.unittces (Conqrc~;~,ion<1l Hecord 
of October 2 , 1974 , p.5, s.i8o64):"'" Since- then 
the Senate and House have each crc...iLc<l Select 
Commi ttees with authority which inclur1cs investi
gation of the extent of, and n ecessity for , 
covert i nLclligence activities in foreign 
countries . However , theee are c orrunittees of 
limited duration whic h have not supplanted in 
o versight of intelligence matters the· previously 
established and continuing conunitlo('s scrvj ng 
this purpose . i-:hile th e Select Co!:i.'Tli ttees may 
b e en ti tlcd to the same in formali o;i , this parti
culer statute does not appear to require t heir 
inclusion as recipient of timely reports on 
each n e w operation covered by S0ction 6G2 .. 



. .. ., . • ( c ) II o i s t o :c~~_l__!:_ 

Section -662 requires th~ Pr~sidcnL to report , 
but there js nothing to preve nt ltirn f.rom 
delegating his authority and responsibili ty 
in th ,, t YC' gard, as he has co11 0 , Lo Uie 
Director of CIA. It may b e better practice 
in the future to lw.ve the Prcs i d en t , \·1hen 
h e makes a written finding, delegate in 
writing to the Director the authority a nd 
r esponsibility to make the required reports. 

(d) Form and content of reports 

The reports have to provide "ct description 
and scope" of each operati on . l\ccordi~1g to 
fh e legislative history, and a s has been 
acc e pted in practice , the reports may be 
oral. Also, in the process of the Congres
sional debates the words "deta iled descrip
tion of the nature and scope " we re d e liber
ately changed to al low latitude on the part 
of the Pr~sident . (See Cong re s s i onal Record 
of October 2, 1974 at S.1806 3-4). 

(e ) Record of rep~ 

Apart from wha teve r record each r ecipient 
committee may ma ke o f each r epo rt , it will be 
good practice for the Director o f CIA t o 
provide a full record for th e P r esi d e nt of 
the time , nature and scope of each preliminary 
approa ch and ultimate report ma d e p u r s uant to 
Section 662. 

~~-,,,,... 
CC: Willi a m Colby ~ -

Jim Lynn 



THE WH I TE HOUSE 

.\. .\ ~ - I . ~ .:::: - ':J • 

March 27, 1987 

MEMORANDUM FOR WILLIAM B. LYTTON, III 

FROM: PETER D. KEISLER f0f.... 

SUBJECT: Legal Analysis Team 

This memorandum summarizes the principal questions of law that 
are implicated, at least potentially, by the activities that 
surrounded the recent shipments of arms to Iran and the provision 
of support to the Nicaraguan Contras. 

1 . Arms Shipments 

According to the Report of the President's Special Review Board, 
officials of the United States government participated in the 
sale and shipment of defense articles to the country of Iran. 
That participation took a variety of forms. It included the 
conveying to the government of Israel of consent to the transfer 
of defense articles from Israel to Iran along with a pledge to 
replenish the articles transferred, the provision of operational 
support for the shipment of defense articles from Israel to Iran, 
and the selling of defense articles by the United States to Iran. 

(a) The Arms Export Control Act, the Foreiqn Assistance 
Act, and the Export Administration Act. 

(i) The Arms Export Control Act (22 U.S.C. § 2751 et 
seq.) and the Foreign Assistance Act of 1961 (22 U.S.C. § 23l~et 
~.) authorize the furnishing of defense articles by the United 
States to foreign countries, subject to certain restrictions. 

The restrictions established by the Arms Export Control Act 
include the following: 

o Recipient countries must agree that they will maintain 
the security of the articles with which they are 
provided and will not transfer them to third countries 
without first obtaining the President's consent (22 
U.S .C. § 2753(a)); 

o A report of the proposed sale of major defense equip
ment valued at $14 million or more must be submitted to 
Congress ( 22 u .S.C. § 2776); 

0 ~he President must "terminate all sales under this 
chapter t o a ny government which aids or abets, by 
grantinq sanctuary from prosecution to, any individual 
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or group which has committed an act of international 
terrorism." The President may avoid this prohibition 
is he finds that "the national security requirAs 
otherwise," and, if he makes such a finding, it must be 
reported to Congress. 

o As of August 26, 1986, no arms may be exported to 
countries that the Secretary of State has certified as 
supporting terrorism. The President may waive this 
prohibition if he determines that the export is impor
tant to the national interest, and if he makes such a 
determination, it must be reported to Congress. 

In addition, section 38(b) (2) of the Arms Export Control Act 
prohibits the export of the covered defense articles without a 
license issued under the International Traffic in Arms Regula
tions (ITAR), 22 C.F.R. 121-130. This prohibition does not apply 
to transactions conducted for official purposes b y the United 
States government. 

The threshold question is whether any of the shipments to 
Iran were carried out under the authority of the Arms Export 
Control Act, or under an alternative source of authority, 
whether statutory or constitutional. If any of the activi
ties engaged in by officials of the United States government 
were taken pursuant to authority provided by the Arms Export 
Control Act, the additional legal issue raised is whether 
the authority was exercised in compliance with the technical 
requirements and restrictions established by that Act with 
respect to such exports. A further legal issue is whether 
the "official purposes" exception to section 38(b) (2) is 
applicable to each of the shipments conducted, and, if not, 
whether the activities of private citizens in connection 
with these shipments were in compliance with the terms of 
this Act and the accompanying regulations. 

(ii) A separate legal issue is raised whenever a 
country which has been provided with defense articles under 
either the Arms Export Control Act or the Foreign Assistance Act 
seeks to transfer those articles to a third country . Both Acts 
forbid such trnnsactions absent the cnnsent of the President (22 
U.S.C. § 2314 (a): 22 U.S.C. § 2753 (a) (2)). There are a variety 
of additional restrict ions imposed. The President may not 
consent to such transfers unless the United States would itsel f 
make the transfer (22 U.S . C . § 231 4(e): 22 U.S.C. § ~753(a)): the 
third-country-recipient must commit in writing not to transfer 
the defense articles received without the President's consent, 
unless they have been demilitari7ed (22 U.S . C . § 2314( e ): 22 
U. S .C. ~ 2753 (a)); and the President must r eport the transfer to 
Congress (22 U. S.C . § 2753 (a)). 

If the defense articles shipped by Israel to Iran had been 
provided t o Israel under the authority of either of these 
Acts , then the issue arises of whe the r the consP-nt of the 
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United States was required for any of the shipments at 
issue, and whether the consent which was provided was given 
pursuant to the authority conferred by these Acts, authority 
conferred by other statutes, or authority conferred by the 
Constitution. If consent was required under these Acts, the 
additional legal issue raised is whether the consent was 
given in compliance with the technical requirements and 
restrictions established by these Acts for the giving of 
such consent. 

(iii) The Export Ad.ministration Act of 1979 governs 
certain exports of items which have the potential for military 
application but which have not beP-n placed on the United States 
Munitions List. Section 6(j) of this Act (50 u.s.c. App. 
2405(j)) requires that congressional committees be notified at 
least thirty days prior to the approval of any license for the 
export, to any country which the Secretary of State has 
determined has repeatedly provided support for acts of 
international terrorism, of any goods or technology worth more 
than $7 million which would make a significant contribution to 
its military potential. No license is required for shipments by 
the United States government. 

The issue that arises is whP-ther any of the transactions 
involved were subject to this Act, and, if any were, whether 
there was compliance with the requirements it establishes. 

(b) The National Security Act. 

(i) The National Security Act of 1947 provides that, 
in addition to those duties specifically described in the stat
ute, the National Security Council may "perform(] such other 
functions as the President may direct." 50 U.S.C. § 402. That 
Ac t further authorizes the Central Intelligence Agency "to 
perfo rm such other functions and duties related to intelligence 
a f f ect i ng the national security as the National Security Council 
may from time to time direct." 50 U.S.C. § 403. 

The National Security Act may therefore provide a framework 
separate from that created by the arms export statutes that 
authorizes, under certain circumstances, involvement by the 
United States in the shipment o f arms. The scope of the 
a utho rity it confers, and the question of whether that 
a utho rity has been implicitly circumscribed by provisions o f 
t h e a r ms e xport statutes, would be appropriate subjects for 
J.egal analysis. 

(ii) The National Security Act imposes certain report
i n g rea uirernents wh ich may hav e been applicable to the activities 
u nd ert aken . Under Section 50 l(a), all agencies of the United 
Stat e s govPrnme nt a re req uired t o keep the intelligence commit
t e es, or their chairme n a nd rank ing members if notification must 
be limited, "fully and currently informed" when they plan to 
engage in " s i gnific a n t a nti cipated intelligence activities.'' 
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This requirement is one of prior notification, and is imposed "to 
the extent consistent with all applicable authorities and duties, 
including those conferred by the Constitution upon the executive 
and legislative branches of the government." 50 U.S.C. § 413(a). 
The Hughes-Ryan Amendment subjects all CIA activities which 
require a Hughes-Ryan f indin~ to the reporting requirement of 
Section 501. 

When prior notification is not given under Section 50l(a), 
Section SOl(b) requires the President to "fully inform the 
intelligence committees in a timely fashion of intelligence 
operations in foreign countries, other than activities i~tended 
solely for obtaining necess~ry intelligence." 

The legal questions presented are whether the activities 
involving arms shipments to Iran were activities for which 
prior notification was required under Section SOl(a), and 
whether the report ultimately provided was "timely" within 
the meaning of section 50l(b). If the report given was 
statutorily insufficient, the issue raised is whether the 
reporting requirements are constitutional. 

(c) Hughes-Ryan. Section 662 of the Foreign Assistance 
Act, commonly known as the Hughes-Ryan Amendment (22 U.S.C. § 
2472), forbids the expenditure of appropriated funds by or on 
behalf of the Central Intelligence Agency for any operation 
(other than pure intelligence gathering) in a foreign country 
unless and until the President finds that the operation is 
important to the national security of the United States. Section 
654 of the National Security Act provides that in any case in 
which the President is required to report to Congress (or any 
committee or member thereof) concerning a finding or determina
tion made b y him under the Act, that finding or determination 
must be reduced to writing and signed by him. The Report of the 
President's Special Review Board determined that the President 
had signed two Covert Action Findings, one on January 6, 1986 and 
one on January 17, 1986. 

The legal questions raised concern the sufficiency of any 
unwritten findings made prior to January 1987, the validity 
of the actions taken during that period in l ight of the 
sufficiency or lack thereof of earlier findings, and the 
liability of t he officials involved in the event a proper 
finding was not made. 

2 . Diversion of Funds. 

The President's Special Review Board concluded that substantial 
amounts of money transferred in the c ourse of the arms trans
actions with Iran remain unaccounted for. The possibility of 
diversion raisPs several legal issues, hut resolution of those 
issues is likely to depend upon facts currently unavailable. In 
narticular , analyzing the nature of any diversion that may have 
occurred will require a de termination of whose money might have 
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been diverted. Did the money belong to the government of Iran, 
or Israel, or the United States? Or did it belong to private 
individuals? 

The question of whether the diversion, if there was one, was 
illegal will depend upon the answers to those and other in
quiries. The following statutes may be implicated: 

0 18 u.s.c. § 641 (embezzlement) 

0 18 u.s .c. § 663 (solicitation of gifts) 

0 31 u.s .c § 1341 (anti-deficiency act) 

0 31 u.s.c. § 3302 (custodians of money; requires govern-
ment official receiving "money for the government" 
any source to deposit it in the Treasury) 

o 18 U.S.C. § 371 (conspiracy to defraud the United 
States) 

3. Assistance to the Contras 

from 

The President's Special Review Board found strong reason to 
believe th&t funds received through the shipment of arms to Iran 
were diverted by the NSC to support the Nicaraguan Contras. It 
is alleged that members of the NSC staff were engaged in a wide 
variety of activities in support of the Contras, including the 
seeking of contributions from foreign countries and private 
citizens , the arranging of the transmittal of such contributions 
in the form of military aid, the organization and direction of a 
private supply ~etwork, and participation in lobbying and elec
tion campaigns on behalf of Contra aid. 

At the time these activities were said to have taken place, one 
of the many variants of the Boland Amendment was in effect. It 
forbade any government agency involved in intelligence to expend 
funds "for the purpose or which would have the effect of support
ing, directly or indirectly, military or paramilitary operations 
in Nica~agua by any nation, group, organization, movement, or 
individual ." Certain exceptions were made with respect to the 
provision of transportation and communications equipment, humani
tarian assistance , and intelligence. If DOD, NSA, NSC or CIA 
funds were expended to assist the Nicaraguan Contras, then such 
expenditures may have been in violation of the Boland Amendment. 
If the Boland Amendment does prohibit the activities that were 
e ngaged in, the que stion of the constitutional authority for such 
prohibitions is implicated as well. 

There are other laws that could conceivably have been violated: 

o 18 U.S . C. § 1913 (anti-lobbying act) 
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o 18 U.S.C. § 607 (solicitation of campaign contributions 
in government buildings) 

o 2 U.S.C. § 431 et~· (federal election campaign act) 

o 18 U.S.C. § 956 (conspiracy to injure property within a 
foreign country) 

o 18 U.S.C. § 960 (provision of money for any military 
enterprise against the "territory or dominion" of any 
foreign state) 

4. Post-Disclosure Activities 

There have been various allegations of "cover-up" activities 
following the disclosure of the arms shipment to Iran in November 
of 1986. It has been suggested that congressional testimony was 
falsified, that dishonest public statements were made, and that 
records were altered or destroyed. If these allegations are 
true, questions will be raised concerning the legal action that 
might be taken in response. 

5. Conspiracy to Defraud the United States 

The general conspiracy statute, 18 U.S.C. § 371, establishes a 
criminal offense of "conspiracy to defraud the United States." 
As previously noted, this statute could provide a basis for a 
prosecution relating to the diversion of government funds for 
private purposes. Conceivably, however, it could also be the 
basis for a much broader sort of prosecution. 

The concept of ''fraud" has been held to apply to instances of 
public corruption, in which citizens are held to have been 
"defrauded'' of their right to the honest and faithful service of 
their government officials. The theoretical limits to this form 
of offense are not readily apparent, and it is not certain that 
the underlyina dishonesty must involve a violation of criminaJ 
law. Through a conspiracy charge, a prosecutor can tie defend
ants to acts they did not themselves directly commit, and through 
a charge of conspiracy to defraud the United States, the defini
tions of the conspiratorial acts might themselves be made quite 
broad. Some analysis of the scope of this law would be useful. 

6. ~ilitary Regulations 

Some of the participaPts in these activities were and are members 
of the military, and they may have b~en operating under special 
legal restrictions as a result. The question raised is whether, 
independent of any o ther potential legal violations, these men 
cc~~itted violations o= provisions of the Uniform Code of Mili
tary Jus tice. 
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7. Presidential Records Act 

The Presidential Records Act, 44 U.S.C. § 2101 et~., imposes a 
legal obligation on the Office of the President to develop and 
maintain a system of records on official activities. The extent 
of the obligation to create records is unclear, and the line 
which divid~s "official records" from "personal records" is 
difficult to draw. Since the Reagan Administration is the first 
Administration subject to this Act, many of the legal issues 
raised are ones of first impression. These issues include: (a) 
what sorts of records the government is legally obligated to 
create; (b) what sorts of records, once created, cannot be 
destroyed; and (c) who has legal control over records that occupy 
the gray area between "offlcial" and "personal." 

8. Access to White House Records 

Several present and former government officials have requested, 
or will request, access to government records relating to their 
activities or the activities of others. Some of these individu
als may be possible targets of a criminal investigation; others 
will be asked to testify before a grand jury or the Select 
Congressional Committees. We need to define with precision the 
government's responsibilities in responding to requests of this 
sort. 

9. Testimony by White House Officials 

With the rarest of exceptions, White House officials in this and 
prior Administrations have followed a long-standing policy of 
declining requests for appearances and testimony before congres
sional committees. Because of the seriousness of the situation, 
the President waived whatever privilege he may have had in the 
matter and permitted Donald Regan, who was then his Chief of 
Staff, to testify on Capitol Hill. The Select Congressional 
Committees are likely to request or subpoena testimony from 
various present and former White House officials, and it will be 
necP.ssary for us to determine whether there are any circumstances 
that might arise in the course of.these hearings in which an 
assertion of privilege would be warranted with respect to 
testimony. 

10. The Leg~l Analysis Team 

Now that the Independent Counsel has accepted a parallel appoint
ment within the Department of Justice, the criminal investigation 
which he is pursuing has become an investigation by the Executive 
Branch. This requires that some attention be paid to the rela
tionship of the work of the Legal Anal ysis Team to this govern
ment investigation. It is quite common, of course, for two 
e ntities within the Executive Branch to work separately and 
simultaneously on the same matter, but it is not common for that 
matter to be a crimina l investigation and for one of the entities 
to be the White HousP.. We need to determine for ourselves the 
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purpose and effect of our work, and the uses to which it may 
conceivably b~ put. 

Priorities 

Our emphasis should be on those issues which bear directly upon 
the Presidency. These are items 1, 3, 7- 10 . 




