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IN THE UNITED STATES COURT OF APPEALS 
- FOR THE NINTH CIRCUIT 

No. 82-1093 
D.C. #CR 81-007 

UNITED STATES OF A.MERICA, PLAINTIFF-APPELLANT, 

v. 

ALBERTO ANToNIO LEON, ET AL., 
DEFgNDANTS-APPELLEES. 

Appeal from the United States District Court 
for the Central District of California 

Wallace A. Tashima, District Judge, Presiding 
Argued and submitted October 7, 1982 

[Filed Jan. 19, 1983] 
Before: KENNEDY, TANG AND FERGUSON, Circuit 

Judges. 

The defendants are charged with violations of 21 
U.S.C. § 846 (conspiring to possess and distribute co
caine) and 21 U.S.C. I 84l(aXl) (possessing metha
qualone and cocaine with intent to distribute it). The 
defendants filed pretrial motions in the district court to 
suppress evidence obtained by police officers pursuant 
to a search warrant issued by a state judge, arguing 
that the affidavit supporting the warrant made an in
sufficient showing of probable cause. The district court 
granted the motions in part, holding that the affidavit 
given in support of the warrant was inadequate. The 
govenunent brings this interlocutory appeal challeng
ing the district court's determination. We aflinn. 
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The government raises three issues on appeal: (1) 
whether the independent examination standard is appli
cable to appellate review of a district court's conclusion 
that an aflidavit does not establish probable cauae for 
the issuance of a search warrant; (2) whether the dis
trict court erred in concluding that the search warrant 
affidavit failed to establish probable cause; and (3) 
whether the evidence seized under an invalid search 
warrant should be suppressed if the police acted in good 
faith. 

In Uniud Staua v~ Chesher, 678 F.2d l~ (9th Cir. 
1982) this court recogni1.ed that a determination of 
whether an affidavit is sufficient to establish probable 
cause for the issuance of a search warrant is a question 
of law. Id. at 1359. Accordingly, we may make an inde-
pendent examination of the propriety of such a determi
nation. See, e.g., United Sta.us v. One Twin Engine 
Beech Airplane, Eu., 533 F.2d 1106, 11~ (1976). 

We have independently examined the probable cause 
issue, and conclude that the district court correctly de
cided that the affidavit failed to establish probable 
cause sufficiently. In seeking the search warrant, the 
affiant relied upon the assertions of informants and in
dependent police investigation. The information from 
the informants and that obtained during the investiga
tion did not provide sufticient cause for a search of any 
of the structures identified in the warrant. -

We consider first the propriety of the authori1.ation 
to search the Price Drive residence of Sanchez and 
Stewart. Where an atftant relies on information pro
vided by an informant the affidavit must mst, give 
facts to show the reliability of the information and sec
ond, give facts to support the crech"bility of the inform
ant. Spinelli v. United Sta.tea, 393 U.S. 410 (1969); 
Aguilar v. Tema, 375 U.S. 108 (1964); UniUd. Sta.Us 
v. J ohnaon, 641 F .2d 652 (9th Cir. 1980). 
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.. The. affiant adequately "t f.o~ faeta to permit the 
judicial officer. D)!'king .. the pro~le. _cause . 4etermina
tion ·to!de~e ~--baaia .. Qf pie i.nf~t'• knowl
edge of the criminal ictivity .. wbidl ~ at the 
. ~ Drive. l'.'Midenc~ei: .. Howeyer, ~ _biformation was 
over five mont.M. ~cL. The loJll. delay between the in
formant's acquisition. ol the. particular inf~rmation and 
the search negates the inference of ~bable cause. 
Durh,a,m v. Unit«l. Statea, 403 F.2d 190, 195 (9th Cir. 
1968). Neither are we satisfied that the independent po
lice investigation uncovered any evidence of ongoing 
criminal activity at the residence which would tend to 
cure the staleness defect. Cf. UniUd Statu v. HuberttJ, 
637 F.2d 630, 638 {9th Cir. 1980), cert. denied, 451 U.S. 
975 (1981). ~ the district court observed, the police ob
servations were as ·indicative of innocence as of guilt. 

The affidavit was also insufficient in that it failed to 
establish the credl'bility of the informant. Aguilar v. 
Tezas, 378 U.S. at 114. The independent police investi
gation did not produce information which corroborated 
the details of the informant's information. Cf. UniUd 
States v. Johnson, 641 F.2d 652, 658--59 {9th Cir. 1980). 

The affidavit satisfied neither prong of the Aguilar
Spi~lli test. Thus, the district court properly ruled 
that the evidence derived from the search conducted at 
the Price Drl t1e residence should be suppressed. 

The affidavit is clearly deficient in providing justifica
tion to search Leon's Sunset Canyon residence. One in .. 
formant told police 17 months before the search that 
Leon was involved with the "Cuban Mafia" and that he 
participat.ed in the importation of drugs into this coun
try. Another informant told police that Leon had a 
quantity of quaaludes at his residence. The affidavit is 
devoid of any factual circumstances indicating the basis 
of these statements. Moreover, the aftidavit completely 
fails to establish the veracity of either informant. 
Again, .the independent police investigation did not un-



cover information sufficient t.o cure any of these de
fects. Thus the district court correctly ordered the au~ 
pression of evidence discovered u a result of the Sun
set Canyon search. 

Finally, the government invites us t.o follow the lead 
of the Fifth Circuit and recogni7.e a "good faith" exce~ 
tion to the exclusionary rule. Un.it•d Stat.• v. 
Williama, 622 F.2d 830 (5th Cir. 1980) (en bane), cert. 
denied, 449 U.S. 1127 (1981). We have not heret.ofore 
recognized such an exception and we decline the invita
tion to recogni7.e one at this juncture. 

AFFIRMED. 
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Re: UnitMl Stata v. L«m -No. 82-1093 

KENNEDY, Circuit Judp, dissenting: 
The majority opinion stat.es the law correctly, but, I 

respectfully submit, it misapplies controlling legal prin
ciples to the f8et.a of the ease. 

The aftidavit for tbe search warrant sets forth the de
tails of a police investigation conducted with care, dili
gence, and good faith. It Is true that the infornwit 
whose tip started the investigation had seen drugs in 
the house ftve mont.hs previously; but what the officers 
observed when surveillance began, together with the 
information obtained on the persons using the resi
dences in question, was quite inconsistent with any ex
planation other than illegal drug activity. Known nar
cotics violators visited the principal residence in 
question for ten minutes or so, and would exit with a 
brown paper bag, usually placed in an automobile 
trunk. One of the persons suspected of being a principal 
supplier had previously been arrested for a Miami-Los 
Angeles transportation of drugs, and the occupants of 
this house traveled between those cities during this 
investigation. 

The informant's observation pertained to ongoing 
criminal activity, not simply a single criminal act that 
was not likely to be repeated. Staleness is less signifi
cant where the activity is continuous. See United St.ates 
v. Hubert.a, 637 F.2d 630, 638 (9th Cir. 1980), cert. 
denied, 451 U.S. 975 (1981). 

Information in a warrant is not stale if the continuing 
course of suspicious conduct validates the information 
given at the outset. See United State1 v. Hubert.a, 
npra. That same course of conduct serves to corrobo
rate the reliability of the informant. 

One does not have to read many cases involving ille
gal drug traffic before it becomes clear exactly what 
was going on at the residences descn"bed by the offi
cer's atndavit. The investigation desen"bed in the affida-
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vit was lllade by a law enforcement officer with 
live training in the investigation of drug trame. J; 

.1118de over five hundred arrests. His op.inion that 
· trafficking was going on .is itself entitled to we 
though the apecjjjc factual allegations taken alone 
support the inference. The magistrate did not er. 
submit, in issuing the warrant. 

Whatever the lllerita of the exclusionary rule, its r. 
iditiea become COIDJJOUnded llllaceeptably when cour 
presume innocent conduct when the only common sem 
exJ>Lanation for it is on-going criminal activity. I wouJ, 
reverse the order suppressing the evidence. 



UNITED STATES COURT OF APPE~LS 
FOR THE NINTH CIRCUIT 

No. 82-1093 
D.C. No. CR 81-907 

UNITED STATES Qi-• AMERICA, PLAINTIFF-APPELLANT, 

v. 
ALBERTO ANToNIO LEON, et al., 

DEFENDANTS-APPELLEES. 

[Mar. 4, 1983] 

ORDER 

Before: KENNEDY, TANG and FERGUSON, Circuit 
Judges. 

The Petition for Rehearing is denied. 
Judge Kennedy would grant the Petition for Rehear

ing but hold the case on the calendar until the Supreme 
Court's ruling in Illinois v. Gates. 
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