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BAKER, JAMES: FILES
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Counsel’s Office 7/84 - 1/85 [3 of 4] QAkesra= Koy “1 Date: 3/1/99

1. memo Fred Fielding to Baker re John Anderson’s attempt to | 8/28/84 P5
obtain federal funding for the Mondale-Ferraro [C Y,
campaign 3 0
paign 3 p. @y /
2. note JC to Baker re judicial appointment 1 p. 8/21/84

RESTRICTION CODES

Presidential Records Act - {44 U.S.C. 2204(a)]

P-1
p-2
P-3
P-4

P-5

P6

National security classified information [(a)(1) of the PRA].

Relating to appointment to Federal office [(a){2) of the PRA].

Release would violate a Federal statute [(a)}(3) of the PRA].

Release would disclose trade secrets or confidential commercial or financial information
{(a)(4) of the PRA].

Release would disclose confidential advice bety
between such advisors [{a)(5) of the PRA].
Release would constitute a clearly unwarranted invasion of personal privacy [(a)(6) of
the PRA].

the Presid

t and his advi , of

Closed in accordance with restrictions contained in donor's deed of gift.

Freedom of Information Act - [5 U.S.C. 552(b)}

F-1
F-2

F-3
F4

F-8
F7
F-8
F-9

National security classified information [(b)(1) of the FOIA].

Release could disclose intemal personnel rules and practices of an agency [(b)(2) of the
FOIA].

Release would violate a Federal statue [(b)(3) of the FOIA].

Release would disclose trade secrets or confidential commercial or financial information
((b}(4) of the FOIA].

Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the
FOIA).

Release would disclose information compiled for law enforcement purposes [(b)(7) of
the FOIA].

Release would disclose information conceming the regulation of financial institutions
[(b)(8) of the FOIA].

Release would disclose geological or geophysical information concerning wells {{b)(8) of
the FOIA].
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THE WHITE HOUSE ﬁ(‘wﬂé

WASHINGTON }’//‘
August 30, 1984

MEMORANDUM FOR JAMES A. BAKER, IIX
CHIEF OF STAFF AND
ASSISTANT TO THE PRESIDENT

FROM: FRED F. FIELDING\;\ .
COUNSEL TO THE PRESIDENT

SUBJECT: Payment by Host Governments of
Expenses Incurred by the Official
Party During the Economic Summit Trip

This is to provide guidance on whether it was appropriate for
the Governments of Ireland and England to pay the expenses of
the Official Party of the President during his recent visits

to those countries; if such expenses could be paid by the host
governments are the recipients required to report such payments
in any way; and, should members of the Official Party return
any expense advances they may have received from the U.S.
Government.

Pursuant to the Foreign Gifts and Decorations Act, 5 U.S.C.
§ 7342, a Government official:

may accept gifts of travel or expenses for travel
taking place entirely outside the United States

(such as transportation, food, and lodging) of

more than minimal value if such acceptance is
appropriate, consistent with the interests of the
United States, and permitted by the employing

agency and any regulations which may be prescribed

by the employing agency. 5 U.S.C. § 7342(c) (1) (B) (ii).

Hence, if it was consistent with the interests of the United
States for the host governments to pay the travel expenses of
the Official Party, and permitted by the regulations of the
Executive Office of the President, the travel expenses (in
England and Ireland) of the White House members of the Official
Party could be paid by the Governments of England and Ireland.

The State Department has advised that acceptance of the offers
made by the governments of Ireland and England is "consistent
with the interests of the United States."

The Executive Office of the President has adopted the regula-
tions of the State Department, 22 C.F.R. § 3, with respect to
the acceptance and reporting of travel expenses received by

White House staff from foreign governments. Pursuant to those
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regulations, it is permissible for an employee to accept gifts
of travel or expenses from a foreign government when the
employee's official travel orders place him in the position
"of accepting travel or travel expenses offered by a foreign
government which are directly related to the authorized
purpose of the travel." 22 C.F.R. § 3.4.

The "official travel orders" of the White House Staff members
of the Official Party did anticipate the payment of travel
expenses by the host governments in Ireland and England as
such orders provided each member of the Official Party with
only 40% of the amount of the per diem to which they were
entitled. Moreover, as a result of the reduction, the State
Department has advised that the per diems issued to the
members of the Official Party by the State Department need not
be returned as they were for expenses not covered by the host
governments in Ireland and England.

Thus, it was permissible for the host governments in Ireland
and England to pay the travel expenses of the Official Party
of the President in those countries, and, according to the
State Department, it was permissible for the U.S. Government
to provide the Official Party with reduced per diems for their
expenses on this trip.

Pursuant to applicable State Department and Ethics in Government
Act regulations, receipt of these travel expenses need not be
reported. The applicable State Department regulations do not
require a reporting of travel expenses received from a foreign
government if the expenses were "accepted in accordance with
specific instructions from the department or agency." 22 C.F.R.
§ 3.6(b). State has advised that the official travel orders

of the White House members of the Official Party and the memo-
randa received by the members of the Official Party from the
London and Ireland Advance Staff are sufficient to meet the
"specific instruction" requirement of that regulation.
Similarly, these expense payments need not be disclosed on the
recipients' annual financial disclosure reports because such
payments are excluded from the definition of a "gift" under

the regulations applicable to such reports. 5 C.F.R.

§ 734.105(f) (3).

cc: Edwin Meese III
Michael K. Deaver
Robert C. McFarlane
Richard G. Darman
Edward V. Hickey, Jr.
Michael A. McManus, Jr.
Larry M. Speakes



THE WHITE HOUSE

WASHINGTON
August 30, 1984

MEMORANDUM FOR JAMES K. COYNFE

FRCM: FRED F. FIELDING\
. —,

RE: Your Proposed Testimony at Congressional Hearing

Jim, as I told you last year when you were set to testify before
Senator Hatch, such testimony by White House Staff officials is
contrary to the doctrine of separation of powers and the strong
policy of this and prior Administrations. Thus, I am at a loss
2s to (1) why you are seeking to do the same thing again; and (2)
why you attempt to seek clearance for this from CMB.

The answer is the same as it was the last time!

cc: James A. Baker III ~
Michael K. Deéaver
Richard Darman
B. Oglesby
David Stockman
Mike Horowitz



August 28, 1984

MEMORANDUM FOR JAMES A. BAKER, III
CHIEF OF STAFF
AND ASSISTANT TO THE PRESIDENT

FROM: FRED F. FIELDINGE ¢
COUNSEL TO THE P DENT
SUBJECT: John Anderson's Attempt to Obtain Federal

Funding for the Mondale-Ferraro Campaign

This will respond to your request for guidance whether John
Anderson and his "political party,"” the National Unity Party,
could obtain Federal funding ftor the Mondale-Ferraro campaign.

As you know, John Anderson has announced that he will endorse
Mondale's candidacy for President today. News reports have
implied that Anderson, who received approximately 7% of the
votes cast in the 1980 Presidential election, might have the
National Unity Party {(which Anderson formed in 1980) name
Walter Mondale as its 1984 Presidential nominee, and that this
nomination would afford approximately $7.8 million in addi-
tional Federal funding to the Mondale-Ferraro ticket.

There are several legal obstacles to the grant of Federal
funding to Walter Mondale as the Presidential "nominee" of the
National Unity Party.

First, the FEC must determine that the "National Unity Party"
is a minor political party as defined by the Federal election
laws. 26 U.S.C. § 9002(7), see also 11 C.F.R. § 9002.15. 1In
past considerations of this issue, the FEC has avoided making
this determination. 1In 1980, the FEC determined that John
Anderson was entitled to post-election Federal funds; however,
the specific question of whether the National Unity Party was
a "political party"™ was not resolved. See FEC Advisory
Opinion 1980-96 (attached). Moreover, in considering whether
Anderson would be entitled to pre-election Federal funding as
a Presidential candidate in 1984, the FEC stated that a
condition precedent to receipt of such funding would be for
Anderson to be the nominee of a minor political party, and
noted that it did not have sufficient facts before it to
determine that the National Unity Party was such an entity.
FEC Advisory Opinion 1982-62 (attached).

Second, there is serious doubt whether a presidential candi-
date who has been nominated by more than one political party
may exceed the statutory spending limit of $40.4 million for
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presidential candidates in the general election. Those
spending limits (2 U.S.C. § 44la(b) (1) state:

No candidate for the office of President of the
United States who is eligible under section 9003
of title 26 . . . to receive payments from the
Secretary of the Treasury may make expenditures
in excess of --
%* % %k

(B) [$40,400,000] in the case of a campaign

for election to such office.

Even if one were to assume that the National Unity Party
qualifies as a "political party" under the Federal election
laws, its nominee would only be eligible to receive Federal
funding under 26 U.S.C. § 9003 and, consistent with the
language noted above, would be subject to the overall spending
limitations of 2 U.S.C. § 44la(b) (1). Hence, any attempt by
Mondale as the National Unity Party nominee to receive Federal
funding in excess of the $40.4 million to which he is entitled
as the Democrat Party Presidential nominee should be futile.

As an alternative to a seemingly futile attempt to obtain
Federal financing for Walter Mondale as its Presidential
nominee, the National Unity Party may attempt to state that it
is entitled to make "coordinated party expenditures" (simi-
lar to those the RNC may spend on behalf of the President) on
behalf of Mondale. This, too, would seem to be a doomed
effort. Under 2 U.S.C. § 44la(d) a national committee of a
political party may make coordinated expenditures on behalf of
its Presidential nominee. However, as the FEC noted in its
1980 opinion regarding post-election Federal financing for
John Anderson, whether an organization is the "national
committee of a political party" involves considerations wholly
distinct from the requirements for mere "political party"”
status. An organization wishing to avail itself of the
provisions of § 44la(d)

must demonstrate that it operates at the
national level by nominating candidates on
an on-going basis rather than with respect
to a particular election ... and publicizing
issues of importance to the party and its
adherents through the United States. FEC
Advisory Opinion 1980-96 note 11.

Based on the foregoing criteria, it is highly doubtful that
the National Unity Party, which has been largely dormant
during the past four years, could qualify as a national
committee for the purposes of § 44la(d) expenditures.
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RECOMMENDATION: Although any efforts by John Anderson to
obtain additional Federal funding for Walter Mondale would
appear to be legally deficient, Reagan-Bush '84 should be
prepared to file comments with the FEC immediately upon any
attempt by Mondale to receive additional Federal funding for
his campaign. At the same time, Reagan-Bush should be pre-
pared to seek an injunction precluding the FEC from certifying
such Federal funding for Mondale.

Reagan-Bush '84 is drafting these documents; we should have
drafts of them Tuesday morning.

(The FEC must make a determination with respect to certifi-
cation of any Federal funding request by an eligible Presi-
dential candidate within 10 days of receipt of such request;
however, it expedited its consideration of the requests of
both the President and Walter Mondale. Hence, Reagan-Bush
must be prepared to act immediately upon any official requests
for funding Mondale or the National Unity Party may make to
the FEC.)
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With this limited factual background, your request presents the question:

When will John B. Anderson, who as a new
party Presidential candidate in the 1980
general election received more than 5%, but
less than 25% of the total number of the
popular votes, be eligible for pre—election
funding in the next Presidential general
election under the provisions of 26 U.S5.C.
§9004(a)(2)(B) as a Presidential candidate,
assuming he would satisfy all of the
conditions for eligibility under 26 U.S.C.
§9003?

This question, as you have framed it, presumes that Mr. Anderson will have a
pre-general election entitlement in the 1984 presidential general election under
26 U.S.C. $9004(a)(2)(B) if he satisfies all conditions of eligibility under 26
U.S.C. $9003. Accordingly, you ask: when will Mr. Anderson become "eligible for
pre~election funding...”?

As you realize, the amount of pre—general election funding under the Fund Act
for an eligible candidate, who is not a major party candidate, is determined
pursuant to 26 U.S. $9004(a)(2).1/ You have posed the question of Mr. Anderson's
pre-general election entitlement for 1984 only with respect to $9004(a)(2)(B).
That provision states:

(B) If the candidate of one or more political
parties (not including a major party) for the
office of President was a candidate for such
office in the preceding presidential election and
received 5 percent or more but less than 25
percent of the total number of popular votes
received by all candidates for such office, such
candidate and his running mate for the office of
Vice President, upon compliance with the
provisions of section 9003(a) and (c), shall be
treated as eligible candidates entitled to
payments under section 9006 in an amount computed
as provided in subparagraph (A) by taking into
account all the popular votes recelved by such
candidate for the office of President in the
preceding presidential election. If eligible
candidates of a minor party2/ are eatitled to
payments under this subparagraph, such entitlement
shall be reduced by the amount of the entitlement
allowed under subparagraph (A).

The quoted provision requires the presidential candidate of one or more
political parties (other than a major party), who claims funds thereunder, to have
received in the next preceding presidential election at least 57 (but less than
25%) of the total number of popular votes received by all presidential candidates
in that election. As noted above, the Commission determined in 1980 and 1981 that
Mr. Anderson received sufficient popular votes in the 1980 presidential general
election, and otherwise satisfied the requirements of the Fund Act, to qualify for
post general election funding. Advisory Opinion 1980-96. By virtue of that 1980
record, including the Commission's certifications with respect to Mr. Anderson's
entitlement under 26 U.S.C. $9004(a)(3), Mr. Anderson satisfies two of the
mandatory requirements of entitlement under 26 U.S.C. $9004(a)(2)(B): he was an
eligible presidential candidate in 1980 who received 6.61% of the popular votes
received by all 1980 presidential candidates. With regard to another requirement
of §9004(a)(2)(B)~— status as the 1984 presidential candidate of one or more
political parties (not including a major party)-- the Commission does not
presently have before it sufficient facts on which to judge whether Mr. Anderson
would qualify under this section. Neither does the Commission presently have
before it the question of whether or not an independent candidate may qualify for

Federal Election Campaign Financing Guide 1 5703
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[¥5535] AO 1980-96: Federal Funds for Independent Candidate

[Representative John Anderson is supported by a party organization and is on
the ballot in sufficient states to qualify for federal funds if he receives sufficient
votes in the general election. Answer to Mitchell Rogovin, Counsel to John B. Anderson
and General Counsel for the National Unity Campaign for John Anderson, Rogovin, Stern
& Huge, 1730 Rhode Island Avenue, N. W., Washington, D. C. 20036.]

This is in response to your letter of August 11, 1980, requesting an advisory
opinion on behalf of John B. Anderson and the National Unity Campaign for John Anderson.
The Commission understands your request to pose the following question:

Whether John B. Anderson would be excluded from receiving post-election
public funds by operation of the provisions of §9004(a)(3) of the
Presidential Election Campaign Fund Act (''the Fund Act'), 26 U.S.C.
§§9001, et seq.

Your request together with other papers submitted to the Commissionl/ set forth
as pertinent the following facts and statements regarding Mr. Anderson:

On April 24, 1980, John B. Anderson publicly announced his intention to pursue
an independent candidacy for the Presidency for the 1980 general election. Thereafter,
he established the National Unity Campaign as his principal campaign committee to
coordinate and further his candidacy and as a nationwide campaign organization. At the
same time, Mr. Anderson stated that he would not seek to establish the elaborate
machinery of a new nationwide political party to support his candidacy but would instead
run as an independent candidate appealing for support not only to those who did not
currently identify themselves as party members but also to Democrats and Republicans
dissatisfied with the candidates or programs being offered by their own parties.
Mr. Anderson 1s presently certified to be on the ballot, or has met all of the
requirements for ballot access, in more than 10 states as a candidate for President
of the United States. .

The National Unity Campaign (*NUC") is an unincorporated political committee which
currently has a monthly payroll of over $200,000 covering 259 employees and hundreds
of additional volunteers. It is headquartered in Washington, D.C., now occupying
several floors of an office bullding at 3255 K Street, N.W., Washington, D.C. 20007.
The officers and principal supervisors of the NUC are located in the Washington office,
as are over 100 employees and volunteers. The NUC has State and regional offices
throughout the country in virtually every state and many large cities. State and
regional coordinators report to the Washington headquarters of the NUC. Funds raised
through the efforts of State and reglonal offices are transmitted to Washington.
Among the NUC's purposes is to place Mr. Anderson's name on the general election ballot
in every State and the District of Columbia.

The NUC has a platform which is still being formulated. Mr. Anderson's positions
and statements have been gathered on a number of issues. Issue advisors, on the staff
of the National Unity Campaign, have refined and further developed Mr. Anderson's
positions. 1In addition, Mr. Anderson has met on numerous occasions with campaign
advisors and with supporters, advisors and experts on issues who are not directly
working for the campaign, to shape and develop his substantive campaign positions and
proposals and the platform. While the NUC has no formal or written rules regarding
the manner in which campaign workers, advisors or others shall "input' their views
into the platform, the NUC has sought such input from many individuals across the
country.

The NUC does not presently intend to create or perpetuate a party apparatus with
permanent state and local organizations and physical facilities, 1s not at this time
supporting or endorsing other political candidates, and is not asking voters affiliated
with other parties to renounce those affiliations and join a different party. Rather,
the NUC is established to promote a particular set of political programs and views
and a particular candidate, offering the voters a choice for national leadership which
Mr. Anderson and his supporters do not believe is currently being offered by either of
the major parties.

Federal Election Campaign Financing Guide § 5535
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No consideration has been given as of this date to whether the National Unity
Campaign will be terminated after November 4, 1980, and therefore there is no intention
presently formed as to this matter one way or the other. However, should Mr. Anderson
be elected it is anticipated that the National Unity Campaign would assist after
November 4 in his transition to the office of the President in January 1981.

In addition to organizing the National Unity Campaign, Mr. Anderson, together
with the NUC and local supporters, have established organizations in several states.
One such organization is the Anderson Coalition Party, a new political party pursuant
to Michigan Statutes Annotated §§6.1685, 6.1560(2) eligible to have its candidates
for President and Vice President on the Michigan general election ballot for November
1980. To establish the Anderson Coalition Party as a new political party in Michigan,
supporters of John Anderson, in compliance with M.S.A. §6.1685, circulated petitioms
on behalf of the proposed political party, collecting more than 18,339 valid signatures.
Those signatures were filed with the Secretary of State's office by May 5, 1980. On
May 24, 1980, in compliance with M.S.A. §6.1686(a), county caucuses to elect delegates
to the Anderson Coalition State Convention were held in each congressional district.
The delegates so elected met on May 31, 1980 pursuant to M.S.A. §6.1686(a) in state
convention where they selected John B. Anderson as thelr presidential nominee. A
vice-presidential nominee and 21 electors were also nominated.

In compliance with M.S.A. §6.1686(a), the nominees of the state convention were
certified to the Secretary of State on June 2, 1980. Also on June 2, 1980, the Michigan
Board of State Canvassers certified the Anderson Coalition for ballot position as a
new political party for the August 5, 1980 primary. On August 5, the Anderson
Coalition Party received sufficient votes in the primary to achieve ballot position
in the November 1980 general election ballot for its Presidential and Vice-Presidential
nominees.2/

The National Unity Campaign for John Anderson funded the petition drive to
establish the Anderson Coalition as a new political party in Michigan. The National
Unity Campaign has continued to provide funds for the Anderson Coalition's efforts to
obtain a ballot position in November for John B. Anderson in Michigan. The Anderson
Coalition has forwarded to the National Unity Campaign for John Anderson money that
it has raised in Michigan.

Another such organization is the Independents for Anderson Party of North
Carolina, established pursuant to North Carolina General Statute §163.96. Petitions
for the establishment of the Independents for Anderson Party were circulated in
North Carolina beginning in early May and the signed petitions containing 19,004
signatures were delivered to the county Boards of Election on May 15. The verified
signatures were then filed with the State Board of Elections on June 2, and after a
hearing on June 17, 1980, the Board certified the new party. Beginning on June 18,
notices of the party convention were printed in the Ashville Citizens Times, the
Charlotte Observer, the Greensboro Record, and the Raleigh News and Observer.
Information packets concerning the convention were sent to supporters, and throughout
the week of June 23, registration of party members was conducted at the county
Boards of Election. The Independents for Anderson Party convention was held on June 28,
with 108 delegates to the convention representing 45 North Carolina counties and each.
congressional district. John B. Anderson and James Clotfelter were nominated as
President and Vice President, respectively, and their names were certified to the State
Board by the party chairman on June 29 and received by the Board on June 30.

After a challenge was brought to the certification of the party and its nominees,
the State Board of Elections ruled that John B. Anderson was ineligible to be the
presidential nominee of the Independents for Anderson Party. However, on August 20,
1980, Federal District Judge Dupree of the Easterm District of North Carolina issued
a permanent injunction preventing the State of North Carolina from printing its general
election ballot without the name of John B. Anderson as the presidential nominee of the
Independents for Anderson Party of North Carolina.

A third such organization is the Anderson Party of Delaware, formed pursuant to
15 Delaware Code §§3001, 3301 et. seq. which require that in order to nominate a
presidential candidate, a new political party must have at least 131 registrants for
that party on or before August 16, 1980. On August 16, 1980, voters registered as
members of the Anderson Party of Delaware and representing 34 legislative districts
met in convention. The caucuses from the legislative districts elected 34 delegates
who unanimously nominated John B. Anderson as the party's presidential nominee.

15535 © 1980, Commerce Clearing House, Inc.
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Pursuant to 15 Del. Code. §3303, the party's certificate of nomination for John B.
Anderson must be filed with the Secretary of State by September 1, 1980.

In addition to states such as those described above in which a relatively elaborate
political party mechanism was established pursuant to State law, there are a number of
other states in which Mr. Anderson and his supporters have organized somewhat less
formally to achieve the immediate object of ballot access. For example, in Connecticut,
to obtain ballot accesss under state law, supporters of Mr. Anderson circulated
petitions to nominate him for President as the nominee of the Anderson Coalitiom. He
will appear on the ballot under the Anderson Coalition label. However, the Anderson
Coalition did not hold any caucuses or conventions.

Similarly, in New York, petitions circulated for a presidential candidate are
required to bear a party name and emblem. In New York, therefore, to comply with the
statute, the petitions nominating Mr. Anderson bear the name of the Unity Coalition
Party.

Another variation 1s the State of Washington where a candidate may be nominated
for President by 159 registered voters meeting in convention, declaring their support
for the candidate and then nominating him. The candidate, however, then appears on
the ballot without any party affiliation being designated since the convention
structure does not nominate the candidate as the nominee of a party but only of those
voters. R.C.W. §§29.24.040; R.C.W. 29.24.030. A convention was held to nominate
John B. Anderson for President on July 26, 1980 and it was attended by 775 registered
voters.

The State of Hawaii presents yet another variation. In Hawaii, John Anderson’s
supporters are seeking to qualify him for the ballot as an independent candidate
pursuant to H.R.S. §11-113(b) (2) which governs ballot access for all candidates
except those of major parties. It requires that a candidate's supporters file
petitions with the candidate's:name signed by 2,927 registered voters, provided that
the requisite signatures are certified by September 5. Mr. Anderson will appear on the
general election ballot as an independent. Hawaii, however, provides no mechanism
for choosing electors for independent candidates. The only provisions governing
selection of electors is H.R.S. §14-21 which requires political parties to choose their
electors at a convention. An Attorney General's Opinion issued May 23, 1980 to the
Lieutenant Governor of Hawaii ruled that all groups nominating candidates pursuant
to H.R.S. §11-113(b)(2) would be deemed political parties solely for purposes of
choosing electors. Consequently, the Hawaii John Anderson for President Committee
held a convention on August l4 at which four electors and first and second altermates
were selected. The names of the electors were then certified by the Chairman and
Secretary of the convention to the Lieutenant Governor. The electors' names will not
appear on the ballot, however. John B. Anderson will appear on the Hawaii general
election ballot as an independent and not as the candidate of the convention which
chose the electors.

* * ® x

As you note in your request, no provision of the Fund Act directly provides for
public funding for independent candidates. Rather, as the court of appeals observed
in Buckley v. Valeo, 519 F.2d 821, 887 (D.C. Cir. 1975), the statute speaks only of
providing funding to candidates of "political parties" ~ major, minor or new.3/ The
nature and extent of a candidate's entitlement to public funds turns largely on the
performance of the candidate's party in the preceding presidential election. The
presidential candidate of a "major party", defined as a party whose presidential
candidate received twenty-five percent or more of the popular vote in the preceding
election, is entitled to receive public funds prior to the general election to defray
all of his campaign expenses. See 26 U.S.C. §§9002(6), 9004(a)(1). The candidate of
a "minor party", defined as a party whose presidential candidate received between
five percent and twenty~five percent of the popular vote in the preceding presidential
election, is entitled to receive public funds prior to the general election in a
proportionally lesser amount than the major party candidates depending upon the
popular vote his party's candidate received in preceding election. See 26 U.S.C.
§§9002(7), 9004(a)(2)(A). The candidate of a "new party", defined as party which is
neither a major party nor a minor party, is entitled to receive post-election public
funding in an amount proportionate to the number of popular votes he receives but only
if the candidate receives five percent or more of the total popular vote cast for the
office of President. See 26 U.S.C. §§9002(8), 9004(a)(3).

Federal Election Campaign Financing Guide %1 5535
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Despite its consistent reference to candidates of "political parties", the
Fund Act contains no separate definition of the term "political party". However,
section 9002.15 of the Commission's regulations4/ defines the term "political party"
to mean:

an association, committee, or organization which nominates or selects

an individual for election to any Federal office, including the office of
President or Vice President of the United States, whose name appears on
the general election ballot as the candidate of such association,
committee or organization.

The issue raised by your request is, therefore, whether the organizations supporting
Mr. Anderson fall within the meaning of a political party for the purposes of the
Fund Act.

The definition of a political party adopted by the Commission in 11 CFR 9002.15
breaks down into three essential components: (1) an association, committee, or
organization (2) which nominates or selects an individual for election to Federal
office, including the office of President or Vice President of the United States,
(3) whose name appears om the general election ballot as the candidate of such
association, committee or orgamization. :

With respect to the first component, the National Unity Campaign is the
principal campaign committee of Mr. Anderson and conducts a wide range of activities
involving numerous paid staff members and volunteers in virtually every state. As
such, the National Unity Campaign clearly constitutes an "association, committee, or
organization" under 11 CFR 9002.15. Similarly, state organizations such as the
Anderson Coalition Party, the Independents for Anderson Party of North Carolina, the
Anderson Party of Delaware, the Anderson Coalition and the Unity Coalition Party
each constitute an '"association, committee, or organization" for the purposes of
11 CFR 9002.15.

The regulation does not require that a political party be organized in a
particular manner, that it refer to itself as a "party'", or that it have existed
or intend to exist for a stated period of time. The only specific activity which
the regulation requires a political party to engage in is set forth in the second
component, namely, that it nominate or select an individual for election to any
Federal office, including the office of President or Vice President of the United
States. The terms '"'nominate'" and "select’ are not defined in the Fund Act, the
Presidential Primary Matching Payment Account Act (26 U.S.C. §§9032-9042), the
Federal Election Campaign Act (2 U.S.C. §§431~455), or in the regulations promulgated
thereunder. While the two major parties, as well as several minor parties, engage
in complex nominating procedures involving primary elections and national conventions,
the Fund Act does not require that any political party - major, minor or new -
utilize such procedures.3/ Rather, the definition of the term "candidate" as set forth
in 26 U.S.C. §9002(2) indicates that the Fund Act intended to accommodate the wide
range of procedures prescribed by the laws of the various states regulating ballot
access:

The term "candidate' means with respect to any presidential election,
an individual who-

(A) has been nominated for election to the office of President of the
United States or the office of Vice President of the United States

by a major party, or

(B) has qualified to have his name on the election ballot (or to have
the names of electors pledged to him on the election ballot) as the
candidate of a political party for election to either such office

in 10 or more States.... (emphasis added)

The Commission notes that the requirements for gaining access to the general election
ballot vary considerably from state to state. Non-major party convention nominations
are recognized in but a few states; generally the petition process is the only method
available. See Ballot Access, sponsored by Clearinghouse on Election Administration,
Federal Election Commission (August, 1978) pp. 66~75. Thus, the terms 'mominate” or
"select" mean, for the purpose of 11 CFR 9002.15, complying with the procedures and

satisfying the requirements of state law to qualify a candidate for the ballot in that
State.
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With respect to the National Unity Campaign for John Anderson, the Commission
notes that one of its major activities and purposes is to plage Mr. Anderson's name
on the general election ballot in every State and the District of Columbia. The
National Unity Campaign has conducted successful petition drives in several states
to qualify Mr. Anderson for the ballot and is actively pursuing ballot access for
Mr. Anderson in many other states. The Commission therefore concludes that the
National Unity Campaign has met the requirement of "nominating” or "selecting"
Mr. Anderson as a candidate for President of the United States. The Anderson Coalition
Party, in accordance with Michigan law, circulated petitions, held county caucuses to
elect delegates to its state convention who in turn selected Mr. Anderson as their
presidential nominee, qualified itself for the August 5 primary election, and received
sufficient votes in the primary to achieve a ballot position for Mr. Anderson in the
1980 general election. Thus, the Anderson Coalition Party has met the requirement
of "nominating" or "selecting" Mr. Anderson as its candidate for President of the
United States. By virtue of complying with similar procedures in the States of North
Carolina and Delaware, the Independents for Anderson Party of North Carolina and the
Anderson Party of Delaware have satisfied the requirement of '"nominating" or 'selecting"
Mr. Anderson as their candidate for President of the United States. Similarly such
organizations as the Anderson Coalition and the Unity Coalition Party, by engaging in
successful petition drives, have "nominated” or "selected" Mr. Anderson as their
presidential candidate.

The next question, therefore, is whether the third component of §9002.15 has been
satisfied, i.e., whether Mr. Anderson's name "appears on the general election ballot
as the candidate of such association, committee, or organization." . The Commission
notes that Mr. Anderson will appear on the ballot as the candidate of the Anderson
Coalition Party in the November 1980 general election in Michigan. In North Carolina,
pursuant to the permanent injunction issued by Federal District Court Judge Dupree of
the Eastern District of North Carolina on August 20, 1980, Mr. Anderson will appear
on the November ballot as the presidential nominee of the Independents for Anderson
Party of North Carolina.§6/ In New York and Connecticut, Mr. Anderson appears on the
ballot as the candidate of the Unity Coalition Party and the Anderson Coalition,
respectively. With respect to these states, Mr. Anderson certainly "appears on the
general election ballot as the candidate of'" these organizations. In Advisory Opinion
1980-3, the Commission held that the Citizens' Party would attain political party
status under the Federal Election Campaign Act7/ upon receipt of verification from the
appropriate State election official that the name of a Citizens' Party candidate for
Federal office will appear on that State's ballot as the candidate of the Citizens'
Party.8/ Therefore, the Commission concludes that upon receipt of verification from
the appropriate State election officials that the name of a Federal candidate, including
Mr. Anderson, will appear on those States' ballots as the candidate of the Anderson
Coalition Party, the Independents for Anderson Party of North Carolina, the Anderson
Party of Delaware, the Anderson Coalition, the Unity Coalition Party, or of any other
organization meeting the requirements of 11 CFR 9002.15 as discussed above, then these
organizations will attain political party status under the Fund Act.

The remaining issue, then, is whether Mr. Anderson is a "candidate' for purposes
of the Fund Act. As noted above, §9002(2) provides that the term "candidate” means,
as relevant herein, an individual who -

(B) has qualified to have his name on the election ballot (or to have
the names of electors pledged to him on the election ballot) as the candidate
of a political party for election to either such office in 10 or more States.

Subsequent to its ruling regarding the Citizens' Party's status as a political party3/,
the Commission held in Advisory Opinion 1980-56 that if the Citizens' Party candidate
for President of the United States receives 5% or more of the total number of votes

cast for the Office of President in the 1980 election, he may be entitled to payment
under 26 U.S.C. §9006 if otherwise eligible pursuant to Chapter 95 of Title 26.

The Commission further concluded that the appropriate payment under §9006 would be
computed by totalling all of the popular votes received by a new party candidate in the
1980 presidential election, including those votes cast for the candidate whose name
appears on a state ballot as an independent candidate, rather than as the candidate

of a political party. See also 26 U.S.C. §9004(a)(3). At the time of its ruling in
Advisory Opinion 1980-56, the Commission had received verification that the presidential
candidate of the Citizens' Party was on the ballot as the candidate of the Citizens'
Party in one state.l0/ Therefore, the Commission concludes that Mr. Anderson is a
"candidate" under the Fund Act so long as he has, as you state in your request, qualified
to be on the ballot in 10 or more States.
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The foregoing construction of the "10 state" requirement of 26 U.S5.C. §9002(2)(B)
is consonant with the overall purpose of this provision. In Buckely v. Valeo, 424
U.s. 1, 104, fn. 140, the Supreme Court upheld the 10 state requirement, noting that:

Success in Presidential elections depends on winning electoral
votes 1in States, not solely popular votes, and the requirement
is plainly not unreasonable in light of that fact.

Thus, the 10 state requirement advances the governmental interest in affording public
financing only to those candidates who, by virtue of the breadth of their support,
enjoyed at least the theoretical possibility of capturing a large number of votes

in the electoral college.

Indeed, the legislative history reflects that Congress' concern focused primarily
on how well a candidate performed in the general election, rather than on under what
label a candidate appeared on the ballot in a given number of states. At several points
in the floor debates, members of the Senate stated that the Fund Act would provide
Federal subsidies to minor or new party candidates who receive 5 percent or more of the
total popular vote cast for President without regard to whether the candidate ran under
one label or under several labels. The issue of candidates who appear on state ballots
under more than one label arose on several occasions with respect to Governor George
Wallace, who appeared on various state ballots as an independent or as the candidate
of eight different parties and captured nearly 14 percent of the vote in the 1968
presidential election. As Senator Pastore explained:

The Senator from Alabama raised the question about the minority
candidate. He mentioned the name of Wallace, but it could be any
minority party that runs as a candidate for presidency under two

or different party labels. In allocating whatever he may be entitled
to 1f he comes under the provisions of this law, it ought to be
predicated on the total vote of the individual candidate.

117 Cong. Rec. 818934 (daily ed. Nov. 18, 1971). See also 117 Cong. Rec. S18882-3
(daily ed. Nov. 17, 1971) colloquy between Senators Allen and Pastore); 120 Cong. Rec.
55847 (daily ed. April 11, 1974) (remarks of Senator Kennedy).

The Commission therefore concludes that Mr. Anderson would not be excluded from
receiving post-election public funds as a candidate of a new party pursuant to 26
U.S.C. §9004(a)(3) if he receives 5 percent or more of the total popular votes cast
for President in the 1980 general election, including votes cast for him in states
where he appears on the ballot as a candidate of a political party as well as in states
where he appears on the ballot as an independent candidate. However, the Commission
expressly conditions its opinion on Mr. Anderson satisfying all other eligibility
requirements set forth in the Fund Act. Therefore, the Commission need not reach
the issue of whether the National Unity Campaign 1s, as you suggest, the "functional
equivalent of a political party" for purposes of the Fund Act. Nor does the Commission
decide whether the National Unity Campaign or any of the other organizations which have
nominated Mr. Anderson constitute a ''mational committee of a political party" pursuant
to 2 U.S.C. §431(14).11/

This response constitutes an advisory opinion concerning application of the
Presidential Election Campaign Fund Act, or regulations prescribed by the Commission,
to the specific transaction or activity set forth in your request. See 2 U.S.C. §437f.

Dated: September 4, 1980.

Commissioner Reiche voted to approve the issuance of this opinion but will file a
separate concurring opinlon at a later date. Vice Chairman McGarry voted against
approval of this opinion and will submit his dissenting opinion at a later date.

1/ The Commission notes that you have not formulated precisely the question
to which you seek an answer. Your original request was comprised of the
papers filed in support of the application for a preliminary injunction
in Anderson v. Federal Election Commission, Civil Action No. 80-1911
(D.D.C.). The Commission deems all information provided in that suit,
in particular plaintiff's answers to interrogatories dated August 21, 1980,
to be relevant to your request.
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The Commission notes that the Citizens' Party and the Libertarian Party
also received sufficient votes in the August 5 Michigan primary to qualify
thelr Presidential candidates for the ballot in the November general
election in Michigan.

See 26 U.S.C. §§9002(2), (4), (6), (7, (8), (11)(12); 9003; 9004;
9005(a) ; 9006(b), (c); 9007; 9012.

On June 11, 1980, the Commission adopted amendments to the regulations
under the Fund Act and transmitted these amendments to Congress on

June 13, 1980. On August 26, 1980, the 30 day legislative review period
expired. See 26 U.S.C. §9009(c).

At no point in previous advisory opinions has the Commission undertaken

to specify any procedure which a political party must follow in order to
satisfy the requirement of "nominating" or "selecting" a candidate.

See Advisory Opinions 1980-3 [%5463}, 1980-56 [45506], 1976-95 (452321},

1975-129 [%5192] (see discussion of these opinions infra).

Mr. Anderson's appearance on the Delaware ballot is contingent upon the
Anderson Party of Delaware certifying its nomination of Mr. Anderson
by September 1, 1980.

2 U.S.C. §431(16) defines the term political party as "an association,
comnittee, or organizationm which nominates a candidate for election to any
Federal office whose name appears on the election ballot as the candidate
of such assoclation, committee, or organizafion." See also 11 CFR 100.1S5.
In adopting the definition of '"political party” for purposes of Title 26,
the Commission stated:

§9002.15 Political Party

While the term "political party" is not defined in Title 26,
it is used throughout that Title. To make clear that this
term has the same weaning as _under Title 2 the Title 2
definition has been added here. Thus, this definition follows
2 U.5.C. §431(16). (emphasis added).

See Explanation and Justification of Regulations, 45 Fed. Reg. 43373
{June 27, 1980).

On April 11, 1980, the Commission receilved verification from the Kentucky
State Board of Elections that candidates of the Citizens' Party would
appear on the general election ballot in that state as candidates of the
Citizens' Party.

See discussion supra regarding Advisory Opinion 1980-3.
See discussion supra at footnote 8.

Whether or not an organization is the "natilonal committee of a political
party” involves considerations wholly distinct from the requirements for
"political party" status. An organizarion wishing to avail itself Qf those
provisions of Title 2 regarding national committees must demonstrate that .
it operates at the national level by nominating gandidates for Federal office
in numerous states; engaging in such activities on an on-going basis,

rather than with respect to a particular election, as supporting voter
registration and get-out-the-vote drives, providing speakers, organizing
volunteer workers, and publicizing issues of importance to the party and its
adherents throughout the United States. See Advisory Opinions. 1980-3,
197858 [45346], 1976~95, 1975-129, coples enclosed.
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Concurring Opinion
of Commissioner Robert 0. Tierman

to Advisory Opinion 1980-96 !

The Federal Election Commission is not a legislative seamstress. It does not
have the power to mend statutory loopholes; nor has it been given the authority to
weave new provisions into the law. The FEC can only take the law, as set forth in the
statute and amplified in Commission regulations, and apply it to a specific set of
facts set forth in an advisory opinion request.

The issue before the FEC in Advisory Opinion Request 1980-96 is not whether
Chapter 95 of Title 26 of the United States Code can be expanded by the Commission
to permit post-election public financing of the presidential campaign of an
"{ndependent" candidate in order to avold the constitutional snags implied by both
the Court of Appeals and the Supreme Court in Buckley v. Valeo. The issue is whether
under the facts presented by the National Unity Campaign for John Andersonm,
Representative Anderson would be eligible for post-election public financing as the
presidential candidate of a "new party" under 26 U.S.C. §9004(a)(3), if he recelves
5 percent or more of the total number of popular votes cast for the office of
President in the 1980 election.

The advisory opinion request submitted, along with the attached papers which
were filed in a separate action in Federal District Court, do not make the task of
matching the extant law with the specific factual situation easy. However, under the
factual representations made by the requestor with regard to the manner in which the
candidate has, and is, actually conducting the presidential campaign, I have concluded
that John Anderson's campalgn organization has qualified as a 'political party" under
§9002.15 of FEC proposed regulations (awaiting promulgation in the Federal Register),
and is, therefore, a "new party" under the Act as defined by §9002.8 of these same
regulations.

In reaching such a conclusion, I want to expressly state that this opinion
responds to a single issue, the status of the National Unity Campaign as a "political
party" and a "new party" under the Act and FEC regulations for the purpose of
26 U.S.C. §9004,(a)(3). Other collateral issues which may be implied from the papers
submitted with this request have not been directly asked by the requestor, have not
been addressed by the FEC staff draft, and have not been answered here by the
Commission,

Dated: September &4, 1980.

Dissenting Opinion
of Vice-Chairman John Warren McGarry

to Advisory Opinion 1980-96

My dissent in the 5-1 vote for Advisory Opinion 1980-96 was based on the fact
that the opinion does not answer the question presented. The real issue in this
entire matter is:

"Is John Anderson, Independent candidate for President of the
United States, eligible as an independent for post-election public
funding."

[I say Yes, for reasons cited below)

The Federal Election Commission, in this opinion, erroneously states:
"The issue raised by your request is, therefore, whether the

organizations supporting Mr. Anderson fall within the meaning of a
political party for the purposes of the Fund Act."

15535 © 1980, Commerce Clearing House, Inc.



66 10-14-80 Opinions A 10.641

The Advisory Opinion Request resulted from Mr. Anderson's initial attempt to
get relief in the Federal Court (Anderson, et al. v. FEC, C.A. No. 80-1911 [D.D.C.,
filed July 31, 1980]) wherein the Court suggested application for an advisory opinion
from the Federal Election Commission. Accordingly, Mr. Anderson wrote to the
Federal Election Cammission on August 11, 1980, requesting that the Federal Election
Commission treat the Court pleadings in the above-entitled case as a request for an
advisory opinion.

That entire court record unequivocally spells out the question presented and
is best summed up in Mr. Anderson's answer to an interrogatory in which he stated:

", ..(T)he main issue in this action ...(is) the question of whether
the Act should be construed to cover an independent candidate like
plaintiff Anderson ..."

(Plaintiff's Answers to Interrogatories, p. 17)

By failing to respond to the real question which relates to Mr. Anderson's true
status as an independent candidate for President, the Federal Election Commission,
in this advisory opinion, compels Mr. Anderson to engage in the same fiction he
utilized for ballot access in states where he was denied independent status. In those
states, Mr. Anderson resorted to the mechanism of party apparatus solely in order to
get on the ballot as a candidate for President in the next general election. Wherever
possible, he appears on the state ballot as an independent candidate.

The Federal Election Commission, in this opinion, compounds the wrong by casting
John B. Anderson as a partisan candidate cpntrary to an overwhelming record beginning
with his public announcement as an independent candidate on April 24, 1980 and further
reinforced by the Court record cited above.

This advisory opinion does exactly uhat the U.S. Court of Appeals for the District
of Columbia Circuit in Buckley v. Valeo, 591 F2d 821 (D.C. Cir. 1975) cautioned the
Federal Election Commission against. In their decision the Court stated:

"1f these provisions would in fact operate to prevent independents
from obtaining public funding, no matter what their showing, or if
they would require that independents go to the trouble of creating
elaborate party machinery in order to obtain public funding when they
would raise serious constitutional questions. See Storer v. Brown,
supra, 415 U.S. at 745-746, 94 S. Ct. 1274. But the statute does not
command that interpretatiom.”

(at p.887)

In conclusion, I maintain the Fund Act allows post-election public funding of
independent candidates for President of the United States who meet all the other
requisite conditions. My analysis of the entire legislative and judicial history of
the Presidential Fund Act, (26 U.S.C. $9003 et seq.) is that it opens the process to
not only minor and new parties (beyond the major parties) but to independent candidates
as well. 117 Cong.Rec. 41765-8(1971) (remarks of Senators Cannon and Pastore) See
Also Greenberg v. Bolger, No. 80-0340, Slip Op. at 65, (E.D.N.Y. June 20, 1980).

It should be noted that no independent candidate would get one penny of public funds
until after the general election and only then if he/she gets 5% of the popular vote.
If the popular support is there, then post-election public funding, in my opinion,

is warranted.

Dated: September 4, 1980.

CONCURRING OPINTON OF COMMESSIONER FRANK P, REICHE

TO ADVISORY OPINION 1980-96

As I noted recently during the Commission's deliberations on Advisory 1980-96,
I agree with the action recommended by the Commission's 0ffice of General Counsel which
has the effect of sanctioning the post-election payment of public funds to independent
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candidate John B. Anderson, provided that he complies with the requirements of the
Federal Rlection Campalign Act and the Coumission's established certification procedures,
and provided further, that he obtalns at least 5% of the popular vote in the General
Election to be held on November 4, 1980. While I agree with this recommendation, I
believe that the rationale for this decision, as announced by the Commission omn
September 4, 1980, i.e., that John B. Anderson's campaign activity coastitutes his
organization a "new party” under the public funding sections of the Federal Election
Campaign Act, is erroneous and will inevitably generate a serles of related, complex
problems, the answers to which would, in my opinion, be based upon false premises if the
factual recitation in the Commission's advisory opinion remained unchallenged. These
are issues which we should not answer until Congress speaks with clarity on matters
affecting independent candidates.

The new problems to which I refer include characterizing the Anderson effort as a
"new party"” for purposes of applying Section 441la(a) which governs party contribution
1imits and for purposes of applying Section 441a(d) which governs party expenditure
1imits. Still another question involves the potential characterization of the Anderson
organization as a "national committee of a political party" pursuant to U.S. Section
431(14) .

More disturbing to me 1is the Advisory Opinion's steadfast refusal to take
cognizance of the true facts of the case and to acknowledge the Anderson campaign for
what it is and claims to be, namely, a campaign dedicated tao the election of an
independent candidate as President--a collective effort admittedly devoid of any interest
in the formation of a new political party. This is the basis upon which the Anderson
campaign presented itself to the Commission. I found the frank admission by Mr.
Anderson that his was strictly the campaign of an independent candidate refreshingly
candid, even though such independent candidacy might prove harmful in obtaining a
future ruling from the Commission ok public funding. The subsequent shift in strategy
by the Anderson campaign and the request that such campaign be classified as a
"new party" for purposes of the Federal Election Campaign Act do not alter the basic
nature of the campaign. Neither do the specific activities of Anderson agents in
various States where it became necessary to identify as a party in order to gain ballot
access.

Thus, I believe that the issue facing the Commission is not whether the Anderson
organization should be considered a "party" under the statute and thus become eligible
for post-election public funding as a "new party", but rather, whether or not an
independent candidate can qualify for public funding under the Act. While the public
funding sections of the Act do not contain a definition of "political party”, another
section of the Act, specifically Section 431(16), defines the term "political party” as
"...an association, committee, or organization which nominates a candidate for election
to any Federal office whose name appears on the election ballot as the candidate of
such association, committee, or organization". Certainly the Anderson campalgn meets
this definition. i

While legislative history must be used sparingly, there is evidence in the
statements of Senators Pastore, Cannon and Kennedy of Congressional concern for and
interest in making public funding available to independent Presidential candidates.
These statements are quite sparse and do not, in and of themselves, provide sufficient
support for concluding that Congress intended to include independent candidates within
the public funding sections of the Federal Election Campaign Act. They do, however,
support the conclusion that Congress was aware of the problem and intended to deal with
it by this legislation. :

The most persuasive evidence, however, suggesting that independent candidates can
qualify for public funding under the Act is found in court decisions. I refer
specifically to the U.S. Supreme Court opinion in the Storer v. Browm, 415 U.S. 724 (1974)
and to the U.S. Circuit Court's opinion in Buckely v. Valeo, 519 F.2d 821 (1975) in the
latter of which the Court therein stated with respect to the post-election public funding
for minor and new parties that: "If these provisions would in fact operate to prevent
independents from obtaining public funding, no matter what their showing, or if they
would require that independents go to the trouble of creating election party machinery
in order to obtain public funding, then they would raise serious constitutional
questions. See Storer v. Brown, supra at 745-746. But the statute does not command
that interpretation. The term "political party" is not defined in the public financing
provisions. There 1s thus ample room for the Commission or the officials in charge
of disbursing funds to find that even informal committees formed to support independent
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candidates for President constitute political parties for the purposes of Chapter 95."
While the U.S. Supreme Court, in its subsequent decision on this matter, specifically
declined to rule on this issue, its reference to this statement of the Circuit Court
regarding public funding for independent candidates without expressing any disapproval
thereof, lends credibility to the theory that the Commission could, had it so chosen,
have ruled favorably upon the Anderson campalgn's request that independent candidates
be deemed eligible for post-election public funding. Indeed, this is the position
which I believe the Commission should have taken and it is for this reason that I file
my concurring opinion approving of the final result, but disapproving of the grounds
therefor. B

Purthermore, equity demands that independent candidates whose candidacies may be
based in part upon a desire to disasgociate themselves from established political
parties be treated fairly for public funding purposes with other candidates, particularly
those of minor or new parties. These independent candidates should not be required
to cloak themselves with the appearance of political party formality, but should instead
be free to pursue their goals without such political trappings. Public funding for
their activities should depend upon the public support which they command at the polls,
not some outward appearance of party organization. It is my firm belief that any U.S.
court considering the constitutionality of the public funding sectlons of the Federal
Election Campaign Act would strike down said provisions as a denial of the equal
protection of the laws if the Commission refused to rule that John B. Anderson or other
independent candidates could qualify for public funding under the Act.

Dated: September 12, 1980.

955361 AQ 1980-51: Bank Employee as Treasurer of Political Committee

[An _employee of a national bank may serve as treasurer of a campaign committee
so long as it does not take up too much of his time as a bank employee. Answer to

Virgil H. Moore, Jr., President, First Farmers and Merchants National Bank of Columbia,

Columbia, Tennessee.]

This responds to your lectter of April 25, 1980, and your supplemental letter of
August 5, 1980 requesting an advisory opinion concerning application of the Federal
Election Campaign Act of 1971, as amended ("the Act"), to services rendered by an
employee of First Farmers and Merchants National Bank (''the bank") on behalf of a
political campaign organization.

Your April 25 letter states that various political organizations, clubs, and/or
groups maintain deposit accounts in the bank. An employee of the bank has been requested
by a political campaign organization to act as treasurer for ‘the organization. Your
August 5 letter states that the duties of the treasurer involve the acceptance of
donations in the -form of cash and checks for deposit into a demand account at the bank
in the name of the political organization. In addition, the treasurer would have the
responsibility of writing checks on the account to pay campaign expenses; reconciling
the bank account and making the required accounting reports to executives of the
campaign organization.

Your August 5 letter explains that the bank employee serving as treasurer of the
political organization will devote approximately one hour of bank time each week for a
ten week period for routine accounting and bookkeeping responsibilities in handling
the campaign fund account. You add that the political organization will have newspaper
advertisements regarding the candidate's campaign with the notation that the advertisement
has been paid for by "John Banker, {actual name will be used], Treasurer of ... Campaign
Fund.”. You estimate that approximately twelve times during the ten week period the
treasurer bank employee will sign these newspaper advertisements. He will also be
identified accordingly as ''treasurer” for radio spot announcements broadcast during the
campaign.

Under these circumatances, you ask whether the bank by permitting the employee,

upon his request, to engage in such activity, is in violation of the Act or Commission
regulations.
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THE WHITE HOUSE

WASHINGTON

August 17, 1984

MEMORANDUM FOR THE ATTORNEY GENERAL
EDWIN MEESE III
JAMES A. BAKER, IIIgs— »
DEPUTY ATTORNEY GENERAL CAROL E. DINKINS
JOHN S. HERRINGTON
D. LOWELL JENSEN .
TEX LEZAR
M.B. OGLESBY
MAPGARET TUTWILER

FRQOM: FRED F. FIELDINg;:>S,
COUNSEL TO THE PRESIDENT

wdif

Based on the attached I think we should review Chief Justice
Erickson further in regard to the Tenth Circuit.






Ronald L. Jacks, Esg.
August 9, 1984
Page TwoO

Monday I will speak to the National District Attorneys
Association at their annual meeting in San Diego and my summary
of the decisions of the United States Supreme Court will be
published as a special edition of The Prosecutor and
distributed to every district attorney in the Uaited States.

It was a pleasure being with you in Chicago and I look
forward to a successful argument on the issues that we pursued
so diligently in Chicago at the mid-year meeting in Detroit.

All best regards,

Sincergly rs,

Wi¥liam H. Erickson
WHE:ps

K



THE WHITE HOUSE

/ WASHINGTON

/ August 2, 1984

v

MEMORANDUM FOR EDWIN MEESE, III
JAMES A. BAKER, III.”
LARRY M. SPEAKES

FROM: FRED F. FIELDING\\>P4«"

SUBJECT: Geier v. Alexander

The attached is for your information. It has been provided by
the Department of Justice and they will handle the press response
for it. B

Attachment



Background on GEIER v. ALEXANDER
(Tennessee Higher Education Desegregation Case)

Event: On Thursday, August 2, the Department of Justice will argue
before a federal district court in Tennessee that the court should
not adopt a settlement agreement entered into by the other parties
in a higher education desegregation case. The United States is the
only party in the case that has objected to the settlement zgreement
and the district court judge has strongly indicated that he will
enter the agreement over our objections. Civil rights groups may
criticize us for this.

.
-

1. Facts: A class of black plaintiffs (represented by, among
others, the NAACP Legal Defense Fund), a class of white professors
at Tennessee State University, and the State of Tennessee have
.entered into a settlement agreement, or "consent decree," to resolve
the latest chapter in drawn-out litigation designed to remedy

prior de jure'segregation in public colleges and universities in
Tennessee. Tennessee's higher education system has been operating
under a court-ordered desegregation plan for a number of years.

In recent years, the black plaintiffs have regquested further relief
from the court, arguing that the existing desegregation plan has

not resulted in a sufficient degree of integration.

To resolve this claim, the black plaintiffs and Tennessee
have entered into this consent decree, which they will ask the
district court to approve on Thursday. 1f approved by the court,
Tennessee will be legally obligated to carry out all the require-
ments of fhe decree. The decree requires the state to erect racial
"poals'" for facultv hiring and student enrollment, both graduate and
undergraduate, as well as a number of other racizl preferences. */
1f, as seems likelv, the court approves the decree over our objection
we will consider an appeal. [According to unverified information we
have received, the Naztional Urban League has recently expressed an
interest in the case and the United States' position may be criticize
2t their current convention. ]

II. Position of the U.S.: The United States will object to, and
the court should not approve, the consent decree in its present
form because it requires the use of admissions, hiring, and other
racial preferences in violation of the Constitution. Some of the
preferences to be established are the same type as those struck
down by the Supreme Court in the famous case of Bakke v. University
of California Regents.

*/ One provision contemplates the development of scholarship
programs limited to members of.a certdin race, and another provision
requires the State to provide 75 black college students per year
with special tutoring, scholarships, etec., to encourage their
enrollment in professional schools.



-2 -

11I. Relationship to Administration-Philosophv: The Administration
has consistently stressed that the Constitution requires all govern-
mental entities to behave in a "color-blind” manner and not to prefer
anv person who is not a victim of racial discrimination over another
on the basis of race. Governments therefore cannot remedy prior
discrimination against one racial group by discriminating against
enother through racial quotas. This is the essential lesson of

the Supreme Court's decision in Bakke and other egual protection
cases. —

IV. Anticipated criticism and planned Department of Justice
Response :

Criticism: The Reagan Administration is attempting to foil a
comprehensive desegregation plan agreed to by all
the other parties in the case.

Response: The United States will not be a party to --
indeed, will vigorously oppose -- any desegregation
plan which requires a state-government to violate
the constitutional rights '¢f innocent students,
regardless of- whether the state has agreed to take
such action. More discrimination is simply not the
way to end discrimination. We will be happy to make
every effor+ to work with the state and other parties
to develop an effective desegregatiom plan that does
not include racial preferences, 2as we have in other
statewide higher education cases (Louisiana, North

~:.Carolina). :

V. Talking Points

©

The Unitecd States fully supports efforts to end
unconstitutrional segregation in Tennessee's higher
education system and will work with the parties to
accomplish this goal.

It will not, however, be a party to anwv plan which
requires quotas and other racial preferences.

.®

The United States will continue to oppose racial
discrimination, no matter what form it takes.



























