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(2) Section 1614 (a) (1) (B) of such Act is amended by
striking out the period at the end thereof ang inserting insteagd

"other
than an alien granted Cuban/Haitian temporary resident status
(3) Section (2)(a) of such Act is amended -~

(A) by striking out "and"
(B)

at the end of paragraph (12),
by striking out the period at the end of paragranh

(13) and inserting instead "; and", and

(C) by adding at the end of such subsection the
following new paragraph:

"(14) provide that, in order for any individual to be
a recipient of old-age assistance, or an individual whose
needs are taken into account in making the determination
under paragraph (10)(A), such individual must be either
(A) a citizen, or (B) an alien lawfully admitted for per-
manent residence or otherwise permanently residing in the
United States under color of law (including any alien who
is lawfully present in the United States as a result of
the application of the provisions of section 207(¢c) of the
Immigration and Nationality Act (or of section 203(a)(7)
of such Act prior to Aprll 1, 1980), or as a result of the
application of the provisions of section 208 or 212(d)(S)

of such Act), other than an allen granted Cuban/Haitian
temporary resident status."

(4) Section 10D2(a) of such Act is amended --

(A) by striking out "and" at the end of paragraph
(13),

(B) by striking out the period at the end of para-
graph (14) and inserting instead "; and", and

(C) by adding at the end of such subsection the fol-
lowing new paragraph:







"(18) provide that, -in order for any individual to be
a recipient of aid to the aged, blind, or disabled, or an
individual whose needs are taken into account in making
the determination under paragraph (14), such individual
must be either (A) a citizen, or (B) an alien lawfully ad-
mitted for permanent residence or otherwise permanently
residing in the United States under color of law (includ-
ing any alien who is lawfully present in the United
States as a result of the application of the provisions of

section 207(c) of the Immigration and Nationality Act (or
of section 203(a)(7) of such Act prior to April 1, 1980),
or as a result of the application of the provisions of
section 208 or 212(d)(5) of such Act), other than an alien
granted Cuban/Haitian temporary resident status."

(7) Section 1902(a) of such Actiis amended --

(A) by striking out the period at the end of
paragraph (43) and inserting ®"; and", and

(BY by adding at the end thereof the following new
paragraph:

(44) provide that, in order for any individual to be
eligible for medical assistance, such individual must be
either (A) a citizen, or (B) an alien lawfully admitted
for permanent residence or otherwise permanently residing
in the United States under color of law (including any
alien who is lawfully present in the United States as a
result of the application of the provisions of section
207(c) of the Immigration and Nationality Act (or of sec-
tion 203(a)(7) of such Act prior to April 1, 1980) , or as
a result of the application of the provisions of section
208 or 212(d)(5) of such Act), other than an alien granted
Cuban/Haitian temporary resident status.

Section 302. (a, Any alien (except an alien specified in section 301(a) (3), or
an alien specified in section 301(a) (5) who has entered the United

States) who is denied Cuban/Haitian temporary resident status for any

of the reasons set forth in section 30l(c), or whose status is terminated
pursuant to the provisidns of section 301 shall be detained pending a

final determination of admissibility, or pending release on parole, or







(b) An alien specified in section 301(a) (3), or an alien
specified in section 301(a) (5) who nhas entereu tue united States, who is
denied Cuban/Haitian temporary resident status for any of the reasons
set forth in section :301(c), or whose status is terminated pursuant to
the provisions of section 301 shall be dealt with in accordance with

section 242 of the Immigration and Nationality Act.

Sectjron 303. (a) Notwithstanding any numerical limitations in the

Immigration and Nationality Act, the Attorney General, in his
discretion and under such regulations as he may prescribe, may adjust
the status of a Cuban/ Haitian temporary resident to that of an alien

lawfully admitted for permanent residence if the alien:

(1) applies for such adjustment,

(2) 1is not firmly resettled in any foreign country,

(3) has been physically present in the United States for
at least five years after _the earliest date upon which he came within

any category specified in section 2(a)(1)-(5),

(4) can demonstrate an understanding of the English language,

Provided, that this requirement shall not
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meaning of section 101(a)(42)(A); (B) the alien is not firmly resettled in any
foreign camtry, (C) the alien is mot inadmissible under the provisions of
paragraphs (27), (29), or (33) of section 212(a), or so much of paragraph 23 of
section 212(a) as relates to trafficking; (D) the alien has not been convicted
by final judgment of a particularly serious crime and does not congtitute a
danger to the commmity; and (E) there are no serious reasons for considermg
that the alien has committed a serious nonpolitical crime outside the Um.ted
States prior to the arrival of the alien in the United States. :

(2) Eligibility for asylum shall be determined by an asylum officer, who
shall serve at the direction of the Commissioner, and who shall perform such
other duties as the Commissioner may prescribe, except for the investigation or
prosecution of any case under sections 235 or 242 of this Act. An alien seeking
asylum shall appear before the asylum officer in an informal, nonadversary
interview, and may be accompanied Ey counsel at no expense and no delay to the
government. Counsel may advise the alien during the interview but shall not
otherwise participate in the interview. The asylum officer may administer oaths
and call witnesses, and request information on an application from any
goverrment agency‘,' incltjding information classified under Executive Order No.
12065 (50 U.S.C. nt. 401). A record of the proceedings shall .be made in
accordance with this section, and under such regulations as the Attormey
General shall prescribe. The procedures set forth in this section shall be the
sole and exclusive procedures for determining asylum. The determination of the
asylum officer shall be final and shall mot be subject to further administra-
tive appeal or review, except that either the Commissioner or the Attormey
General may require that the decision of an asylum officer be certified to him
for review.

(3) The burden of proof shall be on the alien to establish that he qualifies
for asylum under this section.

(4) No alien who meets the refugee definition set forth in section 101(a)(42)
(A), and who meets the requirements of subsections (1)(C), (D), and (E) of this
section shall be returned to the country or place where he would face
persecution, as determined by the asylum officer.







Sec. 404. Section 235(b) of the Immigratinn and Nationalitv Act (8 U.S.C.
1225(b)) is amended to r=zad as follows:

"Sec. 235(b)' Provided that an “"Imiaration Emercency" hac not been declared
an immigration officer shall inspect each alien who is
requried to have documentation seeking entry to the United States

and shall make a determination on each alien's admissibility.

(1) The decision of the immigration officer on admissibility of an alien ‘shall
be final, and not subject to further agency review or to judicial revie’w, if
the immigration officer determines an alien to be an alien crewman, a stowaway
under section 273(d) of this Act, or an alien who does not present documentary
evidence of U.S. citizenship, or lawful admission for permanent residence, or a
visa or other entry document, or a certificate of identity issued under section
360(b) to support a claim of admissibility. (2) Any alien not excluded under
paragraph ome of this subsection who does not appear to the examining
immigration officer to be clearly and beyond a doubt entitled to admission
shall be detained for further inquiry by a special inquiry officer under
section 236."

Sec. 405. Section 237 of the Immigration and Nationality Act (8 U.S.C.

1227(a)) is amended to read as follows:

“"Sec. 237(a)(1) Any alien (other than an alien crewman) arriving in the United
States who is excluded under this Act, shall be immediately deported, in
accommodations of the same class in which he arrived, unless the Attorney
General, in an individual case in his discretion, concludes that immediate
deportation is not practicable or proper. Deportation shall be to the country
in which the alien boarded the vessel or aircraft in foreign territory. If such
boarding occurred in territory contiguous to the United States,or in any island
adjacent thereto or adjacent to the United States and the alien is not a
native, citizen, or subject or national of, or does not have residence in, such
foreign contiguous territory or adjacent island, the deportation shall instead
be to the country in which is located the port at which the alien embarked for
such foreign contiguous territory or adjacent island. The cost of the mainte-
nance, including detention expenses incident to detention of any such alien
while he is being detained, shall be borme by the owner or owners of the vessel
or aircraft on which he arrived, except that the cost of maintenance (including
detention expenses and expenses incident to detention while the alien is being
detained prior to the time he is offered for deportation to the transportation
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aircraft owned or operated b, .he same interests; (2) to fail to detam any
alien (other than an alien crewman) on board any such vessel or at the airport
of arrival of the aircraft when required by this Act or if so ordered by an
immigration officer, or to fail or refuse to deliver him for medical or other
inspection, or for further medical or other inspection, as and when so ordered
by such officer; (3) to refuse or fail to remove him from the United, States to
the country to which his exclusion and deportation has been directed; (&) to
fail to pay the cost of his maintenance while being detained as requix_%d by
this section or section 233 of this title; (5) to take any fee, depos'iit, or
consideration on a contingent basis to be kept or returned in case the alien is
larded or excluded; or (6) knowingly to bring to the United States any alien
(other than an alien crewman) excluded or arrested and deported urder any
provision of law until such alien may be lawfully entitled to reapply for
admission to the United States. If it shall appear to the satisfaction of the
Attormney General that any such master, comarding officer, purser, person in
charge, agent, owner, or consignee of any vessel or aircraft has violated any
of the provisions of this section or of section 233 of this title, such master,
cammarding officer, purser, person in charge, agent, owner, or consignee shall
pay to the district director of custams of the district in which the port of
arrival is 51tuated or in which any vessel or aircraft of the line may be
found, the sum of $500 for each violation. No such vessel or aircraft shall
have clearance from any port ¢  the United States while any such fine is unpaid
or while the question of liability to pay amy such fine is being determined,
nor shall any such fine be remitted or refurded; except that clearance may be
granted prior to the determination of such question upon the deposit with the
district director of customs of a bond or urdertaking approved by the Attormey
Ceneral or a sum sufficient to cover such fine.

(c) An alien shall be deported on a vessel or an aircraft owned by the
same person who owns the vessel or aircraft on which such alien arrived in the
United States, unless it is impracticable to so deport the alien within a
reasonable time. The transportation expenses of the alien's deportation shall
be borme by the owner or owners of the vessel or aircraft on which the alien
arrived. If the deportation is effected on a vessel or aircraft not owned by
such owner or owners, the transportation expenses of the alien's deportation
may be paid from the appropriation for the enforcement of this Act and
recovered by civil suit from any owner, agent, or consignee of the vessel or
aircraft on which the alien arrived. '
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and would Interview witmesses and consider evidence submitted by the applicant,
‘as well as information provided ‘at the ésylmn officer's request by other
gagencies, such as the Department of SCate. Counsel's ‘participation would be
limited to ad\nsing the applicant. “and mot otherwise presenting eviderce, or
f‘a_cting as an advocate. The asylum officer's determination would be administra-
Yively final, except in instances where the Attorney General or Coninissioner
Jetermined that certification of the application was appropriate. In,such
c¢ases, the asylum officer’ s determination to either grant or deny asylun lcould
be reversed. '

Subsection 208(a)(3) places the burden of proof on the applicant. Fo such
fprovision exists in the present asylum statute. This provision codifies the
administrative interpretations of the Board of Immigration Appeals, and is
consistent with the UN Convention Relating to the Status of Refugees.

[]

Subsection 208(a)(4) bars the deportation of an alien to a country or
place where he will suffer persecution, thus incorporating the major provision
of the present section 243(h) of the Act. This section satisfies the standards
of Article 33 of the UN Covention Relating to the Status of Refugees, by
preventing the "refoulement' of refugees to a country or place of persecution.

Subsection 208(a)(5) provides that an alien brought into asylum or
deportation proceedings, who has not previously made a claim to asylum, must
apply for asylum within 14 days of the notice instituting the proceedings. If a
timely claim is not made, the applicant must a clear showing of changed
“circumstances in the country of alleged persecution.

Subsection 200(a)(6) prohibits reopening of asylum or deportation
proceedings before the asylum officer exrept upon a clear showing of changed
circumstances in the country- of alleged persecution. This provision enables
flexibility in cases where the alien originally lacked sufficient evidence of
" persecution, but where conditions in the country may have since changed.

Subsection 208(b) provides for termination of asylum status if circum-
stances change in the country of persecution to such an extent that the
applicant need no longer fear persecution upon return. This subsection also
adds a provision allowing termination of asylum status if the alien was not a
refugee at the time he was granted asylum. This is a parallel provision to
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fmigration Appeals was created by the Attomey General adnidstrQCiygly to
hear such appeals (8 C.F.R. Part 3). Under 8 C.F.R. 236.7, the alien has 13
days after a written decision of exclusion is mailed to file an appeal with the
BIA. An appeal from an oral decision of exclusion must be taken immediately
after the decision is rendered. On request, the BIA must schedule oral hearings
on the appeal. BIA decisions must be issued in writing. Under section 106(b) of
the Act, an alien under a final order of exclusion by the BIA may lobtain
judicial review only by habeas corpus proceedings.

These procedures are available to any alien, regardless of his claim. This
proposal will streamline those proceedings when an alien camnot present any
documentation to support a claim of admissibility. Under currently available
procedures, those aliens denied entry urnder this provision who have a claim to
admission but who have lost. their documents may go to the U.S. consular officer
and apply for a special immigrant visa.

Section 405 amerds section 237 to eliminate the problems caused by the
current law which specifies that an alien ordered excluded from the United
States may be returned only to the '"country whence he came." Decisional law has

defined '"'the country whence he came' as the country where the alien last had a
place of abode. When, however, that country does mnot recognize the alien's
right to return, the United States Govermment has no discretion urder the
Immigration and Nationality Act to apply to a second country which may be
willing to accept the alien as a deportee. In contrast, when an alien illegally
in the United States is ordered arrested and deported following an expulsion
hearing, section 243(a) of the Act (8 U.S.C. 1253(a)) provides that if the coun-
try first designated will not accept the alien, application may be made to
other countries. This amendment would provide similar options with respect to
aliens who have been ordered excluded and deported. It will also eliminate the
confusing term ''whence he came' and make it clear to which country deportation
initially would be sought.

Section 406 repeals section 243(h) in its entirety. As long as this
withholding provision exists, each alien will have twoAmean‘s of applying for
asylum in the United States. With the incorporation of the new subsection
208(a)(4), which bars deportation to a country or place of persecution, there
is no need for withholding of deportation. In pratice, the existence of both
applications has led to confusion, as immigration judges apparently have the
option of granting either asylum or withholding. The reality of the situation
is that few if any aliens granted withholding ever leave the, United States. It
is also incongruous to have a mandatory withholding provision and a discre-
tionary_asylim provision. '



















(5) are otherwise admissible under the Immigration and
Nationality Act, as amended, to the United States as
nonimmigrants.

(b) (1) Prior to the beginning of each twelve-month period
specified in subsection (a) of this section, the Governor of each
of the states of the United States wishiné fo participate in the
program established in this secéion, shall, (A) using a format
which may be prescribed by the Secretary of Labor, establish a
list of industries, following the Standard Industrial
Classification Code, and/or a list of occupations, fbllowing the -
Dictionary of Occupational Titles, containing the industries
and/or occupations having an adequate supply of qualified workers
within such State; and (B) estimate how many aliens described in
subsection (a) of this section might be admitted to the United
States for employment in other occupations in such state without

adversely affecting labor conditions therein.

(2) Upon receipt of the determinations made by dtates pursuant to
subsection (b) (1) (B) of this section, the Secretary of Labor shall
consider any request above 50,000 to be equal to 50,000, and shall
allocate to each state the amount of its request, up to 925 (1/54 of
50,000). If there is an unallocated remainder of the 50,000, and
if there are states with requests in excess of 925, the remainder will
be allocated among those states as follows: Each such state will be
allocated a share of the remainder in the same proportion that its

unfilled request bears to the total of such unfilled requests. The






Such visa‘shall be in the form prescribed by the Secretary of
State for nonimmigrant visas generally, shall bear the visa symbol

"M" and shall be valid for no more than one year from the date of

issuance of such visa, and for multiple applications for admission.

(d) When an alien in possession of a visa issued pursuant to
subsection (c) applies for admission to the United States, the
Attorney General shall, if he finds that the alien is admissible
to the United States, admit the alien for a period of no more than
365 days.

(e) An alien admitted pursuant to subsection (d) of this
section ﬁay be granted permission to change employment, upon
aéplication by the employer for whom the alien desires to work,
provided that (1) such employment is in a state participating in
the program established by this section; and (2) such employment
is not in an occupation listed‘pursuant to subsection (b)(1)(A) -
for such state. An employer desiring and intending to employ such
an alien may apply to the Governor of the State, or his designee on
the form prescribed pursuant to subsection (b) (1) of this section. If
the Governor, or his designee determines that such employment is not in
an occupation listed pursuant to subsection (b) (1) (A) of this section
for the State, he may approve such application and return it to the
employer. Actual employment of the alien by the new employer prior
to such approval shall constitute employment in violation of the

provisions of 5(f). The employer shall thereupon furnish the approved

application to the alien who shall apply to the District

Office of the Immigration and Naturalization Seézice having
jurisdiction over the place of proposed employment, for annotation
of the alien's entry record to reflect the change of employment
and for extension of his authorized period of admission, if

necessary.











































(iii)

(iv)

(v)

(4)

Any alien found inadmissible to the United

States pursuant to the procedures established

by the Attorney General under this paragraph

shall be deported to the country from whence

he came. If the Attorney General determines

that the alien should not or cannbt practicably

be removed to the country from whence the alien
came, the Attorney General may deport the alien

to any country described in section 243(a),
without regard to the designation of the alien

or the order of countries set forth in section
243(a). "

Any alien admitted to the United States under this
paragraph shall be admitted for such time and
under such conditions as mav be prescribed by the
Attorney General, including the giving of a bond
with sufficient surety in such sum and containing
such conditions as the Attorney General shall
prescribe to insure compliance with the terms and
conditions of the alien's admission.

No court shall have jurisdiction to review the
determination of admissibility or nonadmissibility,
or the determination of any asylum claim with
respect to any alien who is subject t6 this
paragraph.

Every alien who is subject to the provisions of this
section shall be detained pending a final determina-

tion of admissibility, or pending release on parole,







(5)

- or any other person of any liability, duty

or consequence pertaining to the detention

of aliens which may arise under any other

provision of the Act or other law.

(i) The President may exempt any source of

any department, agency, or instrumentality in

the executive branch from applicable environ-
mental requirements pursuant to section 1323(a)

of title 33 and sections 300j-6(b), 4903, 6961,

and 7418(b) of title 42 of the United States

Code.

(ii) Upon a Presidential finding, transmitted to
Congress, that an exemption is necessary to

respond to an immigration emergency, the President
may exempt any source or action of any department,
agency, or instrumentality in fhe executive branch
which is directly and substantially related to an
immigration emergency from applicable requirements
of the National Environmental Policy Act, 42 U.S.C.
4331 et seq., the Coastal Zone Management Act, 46
U.S.C. 1451 et seq., the Endangered Species Act, 16
U.S.C. 1531 et seq., The Fish and Wildlife Coordina-
tion Act, 16 U.S.C. 661 et seq., the Historic
Preservation Act, 16 U.S.C. 470 et seq., and from
the applicabfe requirements of any other Federal,
state or local law which is intended principally to
protect or preserve the environment, wildlife, or
aspects of the history or heritage of the United

States.







(3)

(4)

such departure prior to the actual departure

of the vessel, or aircraft.
Permission for departure from or‘beyond or entry into a
closed or sealed harbor, port, airport, road,
or any other place, structure or location shall
be given only for those vessels, yahinlas,
aircraft which are clearly shown not to be

destined for a designated foreign country or foreign
geographical area. The agency designated by

the President under subsection (c) of this

section shall prescribe the procedures to be
followed in requesting departure permission.

In the absence of such procedures, permission

may be sought from any agency directly involved

in the closing or sealing of the harbor, port,
airport, road, or other place,.structure or

location. A final decision shall be made on

any request for departure permission within 72

hours of the request, unless the person seekiny

such permission consents to a longer period. 1If

no action is taken on the request within the
requisite period, the request for departure
permission shall be deemed denied.

The district courts of the United States shall

have jurisdibtion to review any final decision
denying permission to depart under paragraph (3)

of this subsection, except that review may be
obtained prior to a final administrative decision

with respect to any vessel, vehicle or aircraft if













"and the compromise of claims and the award of compensation to
informers in respect of such forfeitures shall apply to seizures
and forfeitﬁres incurred or alleged to have been incurred, under
the provisions of this section insofar as applicable and not
inconsistent with the provisions hereof, except that duties
imposed on customs officers or other persons regarding the seizure
and forfeiture of property under the customs laws may be performed
with respect to seizure and forfeitures carried out under the pro-
visions of this section by such officers or persons authorized for
that purpose by the Attorney General.

(3) Whenever a conveyance is forfeited under this section
the Attorney General may: |
(i) retain the conveyance for official use;

(ii) sell the conveyance, in which case proceeds
from any such sale shall be used to pay all
proper expehses of the proéeedings for for-

feiture and sale including expenses of seizure,

maintenance of custody, advertising, and court
costs, with the remaining proceeds, if anyy

turned over to the United States Treasury;

-~

hY

(iii) require that the General Services, Administra-

tion, or the Federal Maritime Commission if
appropriate under 40 U.S.C. 484(i), take custody
of the conveyance and remove it for disposition in
accordance with law; or
(iv) dispose of the conveyance in accordance with

tI terms and conditions of any petition of
remission or mitigation of forfeiture granted
by the Attorney General.

(4) 1In all suits or actions brought for the forfeiture of

any conveyance seized under this section, where the conveyance is













Sec. 703. 235(b) of the Immigration and Nationality Act (8 U.S.C. 1225(b))

is amended to read as follows:

"Sec. 235(b) Provided that an "Immigration Emergency” has not been declared, an
immigration officer shall inspect each alien, who is required to have documentation
seeking entry to the United States and shall make a determination on each alien's
admissibility. (1) The decision of the immigration officer on admissibility of an alien
shall be final, and not subject to further agency review or to judicial review,'if

the immigration officer determines an alien to be an alien crewman, a stowaway
under section 273(d) of this Act, or an alien who does not present documentary
evidence of U.S. citizenship, or lawful admission for permanent residence, or a
visa or other entry document, or a certificate of identity issued under section
360(b) to support a claim of admissibility. (2) Any alien not excluded under
paragraph one of this subsection who does not appear to the examining
immigration officer to be clearly and beyond a dout: entitled to admission

shall be detaired for further inquiry by a special inquiry officer under
section 236."

Sec. 704.

There are authorized to be appropriated to the President
specifically to fund expenses incurred in carrying out the pur-
poses of Sections 240A through 240E of the ITmigration and
Nationality Act an amount not to exceed 35 million. Amounts appropriated

under this section are authorized to remain available until expended.







or ban the travel of vessels, vehicles, and aircraft to a designated
cauntry or area. This wauld deter such vessels, vehicles, and air-
craft fram picking up undocumented aliens seeking to enter the United
States. This subsection wauld also authorize the interception of
vessels, vehicles, and aircraft travelling to the prohibited country
or area and force them to return to the United States, or to other
reasonable locations. Intercepted conveyances not likely to violate
the travel restrictions cauld be allowed to proceed freely to other
places.

Subsection (a)(l) would have a clear impact on the constitution-
ally protected right to international travel. 1In the recent decision
of Haig v. Agee, u.s. (June 29, 1981), the Supreme Caurt
noted, however, that "the freedam to travel cutside the United States
must be distingquished from the right to travel within the United
States." Slip op. p. 25. Quoting from Califano v. Aznovorian, 439
U.Ss. 170, 176 (1978), the Court stated:

Aznovorian urges that the freedam of international travel
is basically equivalent to the constitutional right to
interstate travel, recognized by this Court for over 100
years. But this Caurt has often pointed aut the crucial
difference between the freedam to travel internaticnally
and the right of interstate travel.

The constitutional right of interstate travel is
virtually unqualified. By contrast the "right" of
international travel has been considered to be no more
than an aspect of the "liberty" protected by the Due
Process Clause of the Fifth Amendment. As such this
"right" the Caurt has held, can be reqgulated within the
boaunds of due process. [Citations amitted.] Slip op.
pp. 25-26.

It is clear from the Agee decision, that the right to travel aut-
side the United States can be restricted subject to due process
limitations.

This emergency legislation provides the requisite due process
by establishing a licensing process in section 240C which woald
allow the Governemnt to approve such travel where adequate safe-
quards exist to insure that the Government's interests are protected.
The provision is tailored to address the perceived hamm, namely,
the influx into the United States of a large number of visaless
aliens. Furthermore, the restriction does not unnecessarily infringe
on the right of travel, because individuals are free to travel to
a designated foreign country or geocgraphical area, by foreign common
carriers for example, as long as no United States owned or con-
trolled conveyances are transported to the designated country or
area. Campare Zemel v. Rusk, 381 U.S. 1 (1969), with Kent v. Dulles,
357 U.S. 116 (1958).







The aliens have been able to take advantage of court ordered or
autamatic stays of deportation. It is cbviausly in the interest
of such aliens to take advantage of every procedural and judicial
avenue available to them regardless of the merits of their cases.
By expediting the administrative procedure and eliminating judicial
review of the administrative decision, it will be possible to dis-
pose of these cases much more quickly than is possible under
current law,

The elimination of judicial review is a significant step and
has been taken only after serious consideration. The law is clear,
however, that those aliens seeking admission to the United States
have only the due process rights which Congress decides to give
them. Rnauff v. Shaughnessy, 338 U.S. 537 (1950). Moreover, cur
treaty cbligations with respect to refugee claimants do not mandate
any particular procedures which must be followed in resolving claims
of persecutim.

Subsection (a)(4) of section 240B provides for the detention
of every alien, except those who are beyond-a daabt entitled to
be admitted to the United States, pending a final determination of
admissibility, or pending release on parole, or pending deportation
if the alien is found excludable. This paragraph makes clear that
the Attomey General has complete discretion as to where such aliens
will be detained, including in federal prisons where appropriate.
This paragraph is not intended to grant the Attormey General power
to direct other governmental agencies to hause detained aliens. The
power of the Attomey General to request assistance from such
agencies is addressed in subsection (c) of section 240B.

If an alien is found excludable he can he detained until such
time as he can be deported. The language of this paragraph is also
intended to pemmit the indefinite detention of the alien if no
cauntry is willing to accept him, such as occurred in the Cuban
flotilla situation. The Attormey General's decision as to where an
alien should be detained is not subject to judicial review; however,
an alien can cbtain habeas corpus review on the issue of whether he
falls within the category of aliens subject to detention.

Subsection (a)(5) of section 240B would exempt actions taken
during an immigration emergency fram the restraints of the nation's
environmental laws. The first paragraph mercly references existing
Presidential exemption authority under the Clean Air Act, Clean
Water Act, Safe Drinking Water Act, Rescurce Conservation and
Recovery Act and the Noise Control Act.  The second paragraph
provides the President with additional exemption authority with
respect to other major Federal environmental requirements, as well
as state and local requirements, but limits that authority in that
it must be closely tied to the demands of an immigration emergency.
The third paragraph places limits on the time the exerptions can
remain in effect but in no event can they last longer than one year.







The sealing of harbors, ports or roads, will interfere with
the right to travel. As discussed previcusly, however, the right
to travel autside the United States is not absolute and can be
restricted where the limitation is tailored to a perceived hamm
and does not unnecessarily infringe on the right to travel, and
where the necessary due process safeguards are provided. Haig
v. Agee, U.S. (June 29, 1981), Slip op. pp. 25-26.

Some constraints on domestic travel may also result fram the
sealing of harbors or airports or the closing of rcads. Individuals
wauld, of course, remain free to travel within the United States.
However, it is recognized that restricting the movement of convey-
ances may also at least temporarily restrict the movement of the
persons owning or using those conveyances.

The requirement that an administrative decision on departure
permission be made within 72 hours recognizes the need not to
unduly restrain damestic travel, as well as legitimate intermational
travel. Campelling justifications for same limitations on domestic
travel, morecver, exist because of the practical enforcement
prcblems associated with the interdiction of widely dispersed
vessels, aircraft in flight, and vehicles that have entered foreign
territory, and because of the injury to the United States which
would occur if a mass migration of undocumented aliens were to take
place.

Subsection (c) of section 240B authorizes the President to
designate an agency or agencies which are to be responsible for
carrying aut the emergency provisions once they have been invoked
by the President. In addition, state or local agencies or any
civilian Federal agency may be called on for assistance. The
President may direct that any component of the Department of Defense
provide assistance. By specifically permitting the Army, Navy, and
Air Force to enforce these provisions, any prcblems with the Posse
Canitatus Act are eliminated. State and local agencies would be
called. upon to render aid within the limits of their general compe-
tence and would not be asked to make asylum and admissibility
determinations,

Subsection (d) grants search and seizure powers to agencies
enforcing the provisons of this emergency legislation. The body
of law governing the search and seizure powers of the INS and Coast
Guard has seen some changes in recent years, and no attempt has been
made to define the permissible limits of. law enforcement in this
respect. The actual exercise of these search and seizure powers
wauld, however, be consistent with prevailing interpretations of the
Fourth Amendment.

Under current law, the Coast Guard has broad authority to stop
and inspect ships for possible violations of varicus laws., See 19
U.S.C. 1581(a); 14 U.S.C. 89(a). The courts have upheld against
Faurth Aamendment challenges the right of the Coast Guard under







designated foreign country or area will be subject to such proceed-
ings. '

Subsection (g) wauld permit the President to direct enforcement
of subsection (a) beyond the territorial limits of the United States.
As in the initial decision to declare an immigration emergency, the
Attomey General and Secretary of State would have major roles in
advising the President concerning the need for and appropriate
procedures for handling such enforcement.

There are customary international law limitations which restrict
the ability of the United States to interdict foreign flag vessels
absent the consent of the foreign flag state. Despite these limita-
tions, the Fifth Circuit has held that 14 U.S.C. 89(a) authorizes the
Coast Guard to board foreign flag vessels in international waters when
there is reasonable suspicion that the vessel's occupants are engaged
in conduct which violates a United States statute having extraterri-
torial application. United States v. Williams, 617 F.2d 1063 (5th Cir.
1980). As a matter of aur damestic law, this emergency legislation
would thus permit the halting of a foreign flag vessel, in the absence
of foreign state approval, if there was reascnable suspicion that the
vessel was transporting visaless aliens to the United States in vio-
lation of aur civil or criminal immigration laws. Such action would,
however, be inconsistent with intermational law, and it is not antici-
pated that the United States would violate those custamary rules of
international law which restrict the boarding of foreign flag vessels,
except in the most campelling of circumstances., The statute, though,
is broadly worded to pemmit the necessary lawful actions to be taken in
response to a situation such as the 1980 Cuban flotilla.

Subsection (g) also authorizes, inter alia, the making of admis-
sibility and asylum determinations cutside the territorial limits of
the United States, .ipcludipg on the high seas. Aliens intercepted at
sea could receive these determinations on ships and if they are fond
excludable, they would not be allowed to proceed to the United States.

Subsection (h) makes clear that the fact that an immigration
emergency has been declared does not relieve any carrier or other
person fram any of the other civil or criminal liabilities, duties or
consequences which arise elsewhere fram the transportation or the
bringing of any alien to the United States.

Travel Restrictions and Licensing

Section 240C provides for travel restrictions on vessels,
vehicles, and aircraft and for licensing procedures. The travel
restrictions would apply to all United States vessels, vehicles and
aircraft and such other vessels, vehicles, and aircraft which are owned
by, leased by or controlled by United States citizens or residents or
by United States corporations. This latter phrase prevents a United
States citizen fram hiring a foreign registered vessel and using that
vessel to bring undocumented aliens to the United States. As a result,






directly on the vessel. With regard to sanctions on the vessel, the
statute at present provides only for denial of clearance. Although
denial of clearance is in same circumstances a valuable coercive tool
incbtaining collection of the monetary penalty, it is fundamentally
inadequate for that purpose in dealing with vessels not requiring
clearance, such as non—camnercial vessels and commercial vessels not
bound for foreign ports. The Cuban flotilla in 1980 was camprised
primarily of such vessels. 1In order to provide adequate flexibility to
ensure fine collection, the proposed amendment thus also makes the
penalty a lien on the vessel, in the manner presently provided for
similar violations of the immigration laws under 8 U.S.C. 1287 and
1321(a).

The power to seize a vessel involved in a violation of 8 U.S.C.
1323 may already exist under 19 U.S.C. 1581(e). However, the proposed
amendment eliminates any doubt on that issue by explicitly authoriz-
ing seizure. The existence of clear authority to summarily seize
vessels is important for three reasons. First, seizure secures the
vessel as an aid to fine collection. Second, seizure may be necessary
to prevent multiple trips bringing undocumented aliens by vessel owners
or masters who, because of a lack of assets reachable in judicial
collection actions, or for other reasons, are undeterred by the
monetary penalties provided by the statute. Third, this seizure power
will exist regardless of the declaration of an immigration emergency.

It is intended that seizures made under this provision be based on
prcbable cause to believe the vessel or aircraft has been, or is being,
used in violation of the section, but such seizures are to be without a
warrant unless a warrant is constitutionally required. See 8 U.S.C.
1324(c). This amendment does not, however, affect the government's due
process cbligation to provide prampt post-seizure hearings to the
agarieved owners. See Pollgreen v, Morris, 496 F. Supp. 1042 (S.D.
Fla. 1980).

The sanctions against the vessel are not available under this
amendment if a sufficient deposit or bond is provided to otherwise

secure payment of any penalty. The current law is identical in this
respect.

Miscellaneous -

Finally, the legislation contains a conforming amendment to
section 235(b) of the Immigration and Nationality Act (8 U.S.C.
1225(b)), and an appropriations provision.
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(2)(A) for a second offense under this section;

(B) for an offense done for the purpcse of
comrercial advantage or private financial gain;

(C) for an offense in which the alien is not
upon arrival immediately brought and presented to an
appropriate immigration official; or

(D) for an offense during which either the
offender or the alien with the knowledge of the
offender, makes any false or misleading statement, or
engages in any act or conduct intended to mislead any
officer, agent, or employee of the United States,
shall be quilty of a felony and upon conviction shall
be punished by a fine not exceeding $10,000 or by
imprisonment for a term not exceeding five years, or
both, for each alien in respect to whom any violation
of this paragraph occurs.

(b) Any person who—

(1) knowing or having reason to know that the
person is an alien, brings to or attempts to
bring to the United States in any manner whatso-
ever, any such person at a place other than a
designated port of entry or place other than as
designated .by the Commissioner of the Immigration
and Naturalization Service regardless of whether
such alien has received prior official authoriza-
tion to‘ come to, enter, or reside in the United
States and regardless of any future official
action which may be taken with respect to such

alien;
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(c) (1) any conveyance, including any vessel,
vehicle, or aircraft, which has been, is being, or is
intended to be used, in the commission of a violation
of subsections (a) or (b) shall be seized and subject
to forfeiture except that—

(A) no conveyance used by any person as a
common carrier shall be forfeited under the pro—-
visions of this section if the offense occurs
when the conveyance is being used in the business
as .a comon carrier unless the owner, operator,
or other person in charge of the conveyance at
the time of the offense was a consenting party
or privy to the illegal act; and

(B) no conveyance shall be forfeited under
the provisions of this section if the offense
occurred while such conveyance was unlawfully in
the possession of a person other than the owner
in violation of the criminal laws of the United

States or of any State.

(2) Any conveyance subject to seizure under this section may
be seized without a warrant if there is probable cause to believe
the conveyance has béen, is being, or is intended to be used in a
violation of subsection (;) or (b) and circumstances exist where a
warrant is not constitutionally required.

(3) All provisions of the customs laws relating to the seizure,
summary and judicial forfeiture, and condemation of propverty; the
disposition of such property or the proceeds from the sale thereof;
the remission or mitigation of such forfeiture; and the conéromise

of claims and the award of compensation to informers in respect of
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claimant: Provided, that probable cause shall be first shown for
the institution of such suit or action, to be judged of by the

court. In determining whether probable cause exists, any of the

following shall be prima facie evidence, of the presumotion that an alien immlved
in the alleged violation ‘had not received prior official authorizatirn
to come to, enter, or reside in the United States or that such

alien had come to, entered, or remained in the United States in

!

violation of laws!’ vt . .

(A) Records of any judicial or administrative proceeding
in which that alien's status was an issue and in which it was
determined that the alien had not received prior official
authorization to come_t;.o, enter, or reside in the United
States or that such alien had come to, entered, or remained
in the United States in violatic;n of law;

(B) Official records of the Immigration and
Naturalization Servi_ce or State Department showing that the
alien had not recéived prior authorization to come to, enter,
or reside in the United States or had come to, entered, or
remained in the United States in violation of law; and

(C) Testimony, by an immigration officer having personal
knowledge of the facts concerning that alien's status, that the
alien had not received prior authorization to come to, enter, or

reside in the United States or had come to, entered, or remained

in the United States in violation of law.







THE UNAUTHORIZED ENTRY AND TRANSPORTATION ACT

SECTION BY SECTION ANALYSIS

Subsections (a) and (b) are designed to fill the gap in Section
274 of the Immigration and Nationality Act (8 U.S.C. 1324) caused by
the December 19, 1980, opinion of the United States District Court for
the Southern District of Florida in United States v. Anaya, et al., No.
80-231-CR-EPS. In Anaya the court held that section 1324 (a)(1l) does
not prohibit the mere bringing of undocumented aliens to this country's
borders. In the court's view, this statute is aimed only at preventing
surreptitious entries. An alien does not make an entry by arriving at
a port so long as he is detained or paroled. The court held that "[t]o
accarplish an entry an alien must be present in the United States and
be free of official restraint.® Slip op. p. 8. Since there were
neither actual nor attempted surreptitious entries in the Cuban
Flotilla cases, the court dismissed the indictments. Consegquently,
1324(a) is redrafted in two new subsections, one a misdemeanor and the
other a felony, to make it clear that it is the bringing to the United
States of an alien who does not have prior authorization to come, as
well as the transporting or harboring of an alien who has come here
without prior authorization, that is proscribed.

Paragraph (a)(l) makes it a misdemeanor punishable by a mandatory
fine of $2500 and imprisonment for up to one year, or both, for a
person to bring to the United States an alien who does not have prior
official authorization to come to this country, regardless of whether
the alien does or does not make an entry, and regardless of any future
action that might ke taken with respect to the alien such as the
granting of parole. The fine may, in the court's discretion, be
increased by any amount up to $2500 per alien involved.in the offense.
It is of no consequence under this paragraph that the alien later
presents himself to an Immigration and Naturalization Service officer
or other authority. Persons who bring to the United States aliens who
do not have visas or have not otherwise been previously given official .
permission to come to, enter, or reside in the United States would be

in violation., Attempts to bring such aliens to the United States are
also proscribed. N

Paragraph (a)(2) provides that bringing an alien who does “not have
pr.or authorization to come to, enter, or reside in this country for
purposes of financial gain or commercial advantage is a felony. It
also provides that bringing such an alien without taking him directly
to an INS official, bringing of such an alien by means of fraud, and
any second offense under section 1324 are felonies. The punishment is
imprisonment for up to five years and a fine of up to $10,000 for each
alien involved in the offense.

Paragraph (b)(l) has no counterpart in present section 1324. It
prohibits the bringing of an alien to the United States at a place
other than a designated port of entry or other place designated by the
INS. The provision is meant to preclude such a bringing of an alien
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that the owner, master or person in charge consented to or knew of the
illegal use of the vessel. In many situations such knowledge or
consent is impossible to demonstrate and is a burden of proof not borne
by other Federal law enforcement agencies such as the Customs Service
and the Drug Enforcement Administration where proving such knowledge or
consent is limited to seizures involving common carriers. 21 U.S.C.
881(a)(4)(A). Additionally, section 1324(b) presently requires INS to
bear administrative and incidental expenses when it turns out that an
innocent owner is involved even though the seizure was made in a gocd
faith belief that it was warranted based on facts known to the INS at
the time. No other enforcement agency with vehicle seizure authority
is subjected to this type of liability. Compare Department of Justice
Regulations for the Remission or Mitigation of Civil Forfeitures, 28
C.F.R. 9.7. Finally, present law provides that INS is required to
satisfy any valid lien or third party interest in the conveyance
"without expense to the interest holder.® This creates little
incentive for mortgage lenders to exercise caution in making loans for
the purchase of conveyances that could be used to transport illegal
aliens. Compare 28 C.F.R. 9.7, providing that a lienholder's interest
in the vehicle shauld be satisfied only after the Government's costs
associated with the seizure and forfeiture have been deducted. The new
subsection (c) has the effect of leaving on the lienholder the normal
burden of showing good faith, innocence, and lack of knowledge in order
to cbtain a remission or mitigation of the forfeiture. This is the
procedure currently followed pursuant to the custams and drug laws.
Compare 28 C.F.R. 9.5 (b) and (c).

Section 1324(c)(1l) provides that any convenyance used in or
intended to be used in a violation of subsection (a) or (b) shall be
seized and subject to forfeiture. This is a slight expansion on the
authority provided in present section 1324(b)(1l) in that it allows for
seizure of a conveyance clearly intended to be used in the substantive
offense as well as where it is used in committing a substantive viola-
tion. Paragraph (c¢)(1l)(A) exempts common carriers from forfeiture if
the offense occurs while the conveyance is being used as a common
carrier unless the owner, operator or other person in charge was a
consenting party or privy to the illegal act. It is similar tq a
provision in the law providing for forfeiture of conveyances used to
transport controlled substances, 21 U.S.C. 88l(a)(4)(A), and to a
provision in 49 U.S.C. 782 providing for seizure and forfeiture of
conveyances used in transporting certain articles of contraband.
Paragraph (c)(1)(B) carries forward existing 8 U.S.C. 1324(b)(1)(B)
providing that it is a defense to a forfeiture if the offense occurred
while the conveyance was unlawfully in the possession of a person other
than the owner in violation of law.

Section 1324(c)(2) carries forward 8 U.S.C. 1324(b)(3) providing
that a conveyance subject to seizure may be seized without a warrant in
circumstances where a warrant is not constitutionally required.
Together with section 1324(c)(3), which makes provisions of the
custors laws applicable by reference to seizures and forfeitures under

























States v. Harper, 617 F.2d 35 (4th Cir. 1980); United States v. Warren, 578 F.2d

1058, 1064-1065 (5th Cir. 1978) (en banc). Likewise, the courts have upheld the authority
of the Coast Guard under 14 U.S.C. 89(a) to board stateless vessels. United States

v. Rubies, 612 F.2d 397, 403 (9th Cir. 1979) (boarding allowed at least for the limited
purpose of determining the identity of the vessel); United States v. Dominguez,

604 F.2d 304 (4th Cir. 1979) (boarding allowed because a stateless vessel is subject

to the jurisdiction of the United States for the purpose of enforcing its laws); United
States v. Postal, supra.

This paragraph also authorizes the President to direct the Coast Guard or
other federal agency to stop foreign flag vessels where the foreign country has
entered into an arrangement with the United States Government authorizing such
action. The word "arrangement" was used instead of "agreement” to indicate that
a formal agreement with a foreign country is not necessary but that it could be
done on an ad hoc basis.

This paragraph also provides that after stopping a vessel, the Coast Guard or
other federal agency may make inquiries of those on board, examine documents,
and take other actions to establish the registry, condition and destination of the
vessel and the status of those on board the vessel. If the circumstances indicate
that an offense against United States immigration laws, or an offense against the
laws of a foreign country with which the United States has an agreement to assist
is being committed, the vessel and the passengers may be returned to the country
from whence they came or to some other reasonable location. However, if a person
qualifies as a refugee under the United Nations Convention and Protocol Relating
to Refugees, 19 U.S.T. 6223, T.I.A.S. 6577, he cannot be returned to a country where
his life or freedom is threatened on account of his race, religion, nationality, mem-
bership in a particular social group, or political opinion.

The third new paragraph (f)(4), authorizes the Attorney General to establish
procedures for determining the admissibility of those aliens who have not landed in
the United States. This will permit the Attorney General to set up expedited pro-
cedures in determining the admissibility of such aliens. It is expected that such
determinations will take place on the detained vessels or on the Coast Guard vessels.

It is well established that aliens not at our borders who seek to come here
have no enforceable procedural protections. The courts can neither review the
denial of a visa nor compe! a consular officer to adjudicate such an application.
Wan Shih Hsieh v. Kiley, 569 F.2d 1179 (2d Cir. 19178); Gomez v. Kissinger, 534 F.2d
518 (2d Cir. 1976), cert. denied, 429 U.S. 897 (1976); Burrafato v. United States Depart-
ment of State, 523 F. 2d 554 (2d Cir. 1976), cert. denied, 42% U.S. 910 (1976); Loza-
Bedoya v. INS, 410 F.2d 343 (9th Cir. 1969); U.S. ex rel. Ulrich v. Kellogg, 30 F.2d
984 (D.C. Cir. 1929), cert. denied, 279 U.S. 868 (1929); U.S. ex rel. London v. Phelps,
22 F.2d 288 (2d Cir. 1927), cert. denied, 276 U.S. 630 (I1928); Licea-Gomez v. Pilliod,
193 F. Supp. 577 (N.D. Ill. 1360); see Kleindienst v. Mandell 408 U.S. 753, 762 (1972).
Thus by making the admissibility determination before the aliens have landed in the
United States, the aliens will not be entitled to such protections as judicial review
of the admissibility determination or a hearing before an immigration judge.

While paragraph (f)(4) would permit the utilization of procedures designed to
expedite the adjudication of exclusion and refugee claims, it would not absolve the







AMENDMENTS TO THE¥*

IMMIGRATION AND NATIONALITY ACT
As Amended September 1, 1980

(Act of June 27,1952; 66 Stat. 163; 8 U.S.C.1l101 et.seq)

*Material to be deleted is enclosed with
brackets; new language is underscored.




JUDICIAL REVIEW OF ORDERS OF DEPORTATION AND EXCLUBION

, C. 1105a (a) The procedure prescribed by, and
.nsfh; lgfov!:ssiogssof the Ac% of December 29, 1950, as amended **
(64 Stat. 1129; 68 Stat. 961; § U.S.C. 1031 et seq.), shall apply to,
and shall be the sole and exclusive procedure for, the judicial
review of all final orders of deportation heretofore or hereafter
made against aliens within the nited States pursuant to adminis-
trative proceedings under section 2&17;(::) of this Act or comparable
isions of any prior Act, except —_ .
l(‘il)“a petx?;ign for review may be filed not later than six
months from the date of the final deportation order or from
the effective date of this section, whichever is the .lateg_(,]'

() -wwwmw@ the .
f£inal deportation order or from the effective date of this section. whichevet
11

As the later.”

(2) the venue of any petition for review under this section
shall be in the judicial circuit in which the administrative
proceedings before a special inquiry officer were conducted in
whole or in or in the judicial circuit wherein is the
residence, as defined in this Act, of the petitioner, but not in
more than one circuit;

(3) the action shall be brought against the Immigration and
Naturalization Service, as respondent. Service of the petition
to review shall be made upon the Attorney General of the
United States and upon the official of the Immigration and
Naturalization Service in charge of the Service district in
which the office of the clerk of the court is located. The service
of the petition for review upon such official of the Service shall
stay the deportation of the alien pending determination of the
petition by the court, unless the court otherwise di s

(4) except as provided in clause (B) of paragraph (5) of this
subsection, the petition shall be determined solely upon the
administrative record upon which the deportation order is
based and the Attorney General’s findings of fact, if supported
by reasonable, substantial, and probative evidence on the
record considered as a whole, shall be conclusive;

(5) whenever any petitioner, who seeks review of an order
under this section, claims to be a national of the United States
and makes a showing that his claim is not frivolous, the court
shall (A) pass upon the issues presented when it appears from
the pleadings and affidavits filed by the parties that no genu-
ine 1ssue of material fact is presented; or (B) where a genuine
issue of material fact as to the petitioner’s nationality is pre-




sented, transfer the proceedings to a United States district
court for the district where the petitioner has his residence for
hearing de novo of the nationality claim and determination as
if such proceedings were originally initiated in the district
court under the provisions of section 2201 of title 28, United
States Code. Any such petitioner shall not be entitled to have
such issue determined under section 360(a) of this Act or other-
wise; (6) if the validity of a deportation order has not been
judicially determined, its validity may be challenged in a
criminal proceeding against the alien for violation of subsec-
tion (d) or (e) of section 242 of this Act only by separate motion
for judicial review before trial. Such motion shall be deter-
mined by the court without a jury and before the trial of the
general issue. Whenever a claim to United States nationality is
made in such motion, and in the opinion of the court, a genu-
ine issue of material fact as to the alien’s nationality is pre-
sented, the court shall accord him a hearing de novo on the
nationality claim and determine that issue as if groceedmgs
had been initiated under the provisions of section 2201 of title
28, United States Code. Any such alien shall not be entitled to
have such issue determined under section 360(a) of this Act or
otherwise. If no such hearing de novo as to nationality is
conducted, the determination shall be made solely upon the
administrative record upon which the deportation order is
based and the Attorney General’s findings of fact, if supported
by reasonable, substantial and probative evidence on the
record considered as a whole, shall be conclusive. If the depor-
tation order is held invalid, the court shall dismiss the indict-
ment and the United States shall have the right to appeal to
the court of appeals within thirty days. The procedure on such
appeals shall be as provided in the Federal rules of criminal
procedure. No petition for review under this section may be
filed by any alien during the pendency of a criminal proceed-
ing against such alien for violation of subsection (d) or (e) of
section 242 of this Act;

(7) nothing in this section shall be construed to require the
Attorney General to defer deportation of an alien after the
issuance of a deportation order because of the right of judicial
review of the order granted by this section, or to relieve any
alien from compliance with subsections (d) and (e) of section
242 of this Act. Nothing contained in this section shall be
construed to preclude the Attorney General from detaining or
continuing to detain an alien or from taking him into custody
pursuant to subsection (c) of section 242 of this Act at any time
after the issuance of a deportation order;

(8) it shall not be necessary to print the record or any part
thereof, or the briefs, and the court shall review the proceed-
ings on a typewritten record and on typewritten briefs; and

(9) any alien held in custody pursuant to an order of deporta-
tion may obtain judicial review thereof by habeas corpus pro-
ceedings. ; .







ggovided in section 202(b)) to any single foreign state

contiquous to the United States who may be issued immigrant

visas or who may otherwise acquire the status of an alien

-lawfully admitted to the United States for permanent

Lesidence shall not in any of the first three quarters of

apy fiscal year exceed a total of eleven thousand and shall

<not in any fiscal year exceed a total of forty thousand:

. Provided, however, that, if in any fiscal year, the number

of aliens chargeable to either contiguous foreign state

who are issued immigrant visas and otherwise acquire the

status of an alien lawfully admitted to the United sStates

for permanent residence is less than forty thousand, Im

the next followingﬁfiscal year the number of aliens from

the other contiguous foreign state who may be issued immigrant

visas or otherwise acquire the status of an alien lawfully

admitted to the United States shall be increased by an amount

equal .o the difference between forty thousand and such nuumber.

Tn such a case, the limitation prescribed for. such foreign

_state for each of the first three quarters of such fiscal

year shall be increased by an appropriate proportional

LJ
amount.

The “immediate relatives” referred to in subsection (a) of this
secagon shall mean the children, spouses, and parents of a citizen o}tl'
the United States: Provided, That in the case of parents, §_u<;.r
citizen must be at least twenty-one years of age. 1he meei :l
relatives specified in this subsection who are otherwise qua ;1:1
for admission as immigrants shall be admitted as such, without

regard to the numerical limitations in this Act.



NUMERICAL LIMITATION TO ANY SINGLE FOREIGN STATE

Sec. 202, [8 U.S.C. 11523{(a) No person shall receive any prefer-
ence or priority or be discrimina against in the issuance of an
. immigrant visa because of his race, sex, nationality, place of birth,

or place of residence, except as specifically provided in section
101(aX27), section 201(b), and section 203: Provided, That the total
number of immigrant visas made available to natives of any single
foreign state under paragraphs (1) thrgugh (7) of section 203(a)
shall not exceed 20,000 in any fiscal ygg.rrﬁ

"(a) No person shall receive any preference or priority
or be discriminated against in the issuance of an immigrant

_visa because of his race, sex, nationality, place of birth,

or place of residence, except as specifically provided in

sactiondilial (270 20l bl andgsaction 203 _Provided. that

the total number of immigrant visas made available to patives
: ingle f . (ot} ; : .

contiguous to the United States) under paragraphs (1)

through (7) of section 203(a) shall not exceed 20,000 in

any fiscal Year, "

(b) Each independent country, self-governing dominion, man-
dated territory, and territory under the international trusteeship
system of the United Nations, other than the United States and its
outlying possessions shall be treated as a separate foreign state for
the purposes of the numerical limitation set forth in the proviso to
subsection (a) of this section when approved by the Secretary of
State. All other inhabited lands shall be attributed to a foreign
state specified by the Secretary of State. For the purposes of this
Act the foreign state to which an immigrant is chargeable shall be
determined by birth within such fore;in state except that (1) an
alien child, when accompanied by his alien parent or parents, may
be charged to the same foreign state as the accompanying parent
or of either accompanying parent if such parent has received or
would be qualified for an immigrant visa, if necessary to prevent
the separation of the child from the accompanying parent or par-
ents, and if the foreign state to which such parent has been or
would be chargeable has not exceeded the numerical limitation set
forth in the proviso to subsection (a) of this section for that fiscal
year; (2) if an alien is chargeable to a different foreign state from
that of his accompanying spouse, the foreign state to which such
alien is chargeable may, if necessary to prevent the separation of
husband and wife, be determined by the foreign state of the accom-
panying spouse, if such spouse has received or would be qualified
for an immigrant visa and if the foreign state to which such spouse
has been or would be chargeable has not exceeded the numerical
limitation set forth in the proviso to subsection (a) of this section
for that fiscal g'lear; (3) an alien born in the United States shall be
considered as having been born in the country of which he is a
citizen or subject, or if he is not a citizen or subject of any country
then in the last foreign country in which he had his residence as
determined by the consular officer;[and] (4) an alien born within
any foreign state in which neither of his parents was born and in
which neither of his parents had a residence at the time of such
alien’s birth may be charged to the foreign state of either parent.



(¢) Any imm t born in a colony or other componen
pendent area o a foreign state overseasy from the g:reig; tzac::'
other than a special immigrant, as defined in section 101(aX27), or
an immediate relative of a United States citizen, as defined in
. section 201(b), shall be chargeable for the purpose of the limitation

set forth in section 202(a), to the foreign state, and the number of
immigrant visas available to each such colony or other component
or dependent area shall not exceed six hunJyred in any one fiscal

year.

(d) In the case of any change in the territorial limits of forei
states, the Secretary of State shall, upon recognition of ?t:gl‘:
:l;a: lc,esxssue appropriate instructions to all diplomatic and consul-

(e) Whenever the maximum number of visas have bee: d
available under section 202 to natives of any single foreign gta?eaa:

defined in subsection (b) of this section or any dependent area as
defined in subsection (c) of this section in any fiscal year, in the

next following fiscal year a number of visas, not to exceed 20,000,
in the case of a foreign state or 600 in the case of a dependent area,

shall be made available and allocated as follows:

(1) Visas shall first be made available, in a number not to
exceed 20 per centum of the number specified in this subsec-
tion, to qualified immigrants who are the unmarried sons or
daughters of citizens of the United States.

(2) Visas shall next be made available, in a number not to
exceed 26 per centum of the number specified in this subsec-
tion, plus any visas not required for the classes specified in
paragraph (1), to qualified immigrants who are the spouses,
unmarried sons, or unmarried daughters of an alien lawfully
admitted for permanent residence.

(3) Visas s next be made available, in a number not to
exceed 10 per centum of the number specified in this subsec-
tion, to qualified immigrants who are members of the profes-
sions,'® or who because of their exceptional ability in the sci-
ences or the arts will substantially benefit prospectively the
national economy, cultural interests, or welfare of the United
States, and whose services in the professions, sciences, or arts
are sought by an employer in the United States.

(4) Visas shall next made available, in a number not to
exceed 10 per centum of the number specified in this subsec-
tion, plus any visas not required for the classes specified in
paragraphs (1) through (3), to qualified immigrants who are the
married sons or the married daughters of citizens of the
United States.

(5) Visas shall next be made available, in a number not to
exceed 24 per centum of the number specified in this subsec-
tion, plus any visas not required for the classes specified in

agraphs (1) through (4), to qualified immigrants who are the
rothers or sisters of citizens of the United States, provided
such citizens are at least twenty-one years of age.
- (6) *» Visas shall next be made available, in a number not to
exceed 10 per centum of the number specified in this subsec-
tion, to qualified immi ts capable of performing specified
skilled or unskilled labor, not of a temporary or seasonal
nature, for which a shortage of employable and willing persons
exists in the United States. _

(7) Visas so allocated but not required for the classes speci-
fied in paragraphs (1) through (6) shall be made available to
other qualified immigrants strictly in the chronological order
in which they qualify.
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ASYLUM PROCEDURE

h.ls;l:.n 208= 8 U.?C 1158 E) 'I‘he Actomey General thMUmb-bed
or physicall t in the Uni

htgoratnhndbordcrorpoﬁofegu'l;funmpacuwofmch
alien’s status, to apply for asylum, and the alien may be granted
asylum in thedlmnonoftheAﬁameyGenmﬂlfﬂ;eAttomey
General determines that such alien is a refugee within the mean-

of nctmn 101(a)42XA).

)Alyumgmnmdunderlubuctmn(n)mybetermmatednnha

Genml, pursuant to such regulations as the Attorney

General my prescnhe determines that the alien is no longer a
refugee within the meaning of section 101(aX42XA) owing to a
ehnngemcxrcumstanmmtheahenseountryofnaﬁonahtyor.
the case of an alien having no nationality, in the country in which
the alien last habitually resided.

(c) A spouse or child (as defined in section 101(bX1) (A), (B), (C).
D), or (E)) of an alien who is granted asylum under subsection (a)
may, if nof. otherwise eligible for asylum under such subsection, be
granted the same status as the alien if accompanying, or following
to join, such alienz]

(a)(1). An application for asylum may be made by any'alien physically

present in the United States or at a lard border or port oigm_m_anem

be granted asylum by an asylum officer under s
1f (A) the asylum officer determines that the aljen {s a xefugee within tbe

meaning of section 101(a)(42){A); (B) the alien is not firmly resettled in any
foreign country; {C) the alien {s mnot inadmissible under the provisions of
paragraphs (27), (29), or (33) of section 212(a), or so much of paragraph 23 of
section 212(a) as relates to trafficking; (D) the alien has not been conwvicted
by final judgnen: of a particularIy serious crime and does not congtitute a

Sgate: or_to an-ival of the alien in the United States.

(2) Eligibilicy for asylum shall be determined by an asylum officer, who
shall serve at the direction of the Commissioner, and who shall perform such
other dutles as the Commissioner may prescribe, except for the investigation or
prosecution of any case under sections 235 or 242 of this Act. An alien seeking
asylun shall appear before the asylum officer in an informal, nonadversary
interview, and may be accompanied I;y counsel at no expense and no delay to the
government. Counsel may advise the alien during the interview but shall not
otherwise participate in the interview. The asylum officer may administer oaths
and call - wi.tmassegL and request information on an application from any
government agency, incluimg information classified under Executive Order No.
12065 (SOUSC. nt. 401). A record of the proceedings shall be made in
accordance with this section,” and under such regulations as the Attormey
General shall prescribe. The procedures set forth in this section shall be the
sole and exclusive procedures for determining asylum. The determination of the
asylun officer shall be final and shall mot be subject to further administra-

tive appeal or review, except that either the Commissioner or the Attommey
" General may require that the decision of an asylum officer be certified to him
" for_review.




