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t2) there are serious reasons for considering that the alien 

has ccmnitted a'serious nonpolitical Ct"ime rutside the United States 

prior to the arrival of the alien in the United States; 

(3) the alien is in detention at the time this Title is enacted 

(d) An alien grantea \..UDan/Mal.l.l.au ~emporary resident status 

under this section-shall register with the Imnigration arx:i 

Naturalization Service every three years, under such regulations as the 

Attorney General may prescribe, for so long as the alien remains in 

temporary resident status. 

Celli> An alien under Cuban/Haitian terrporary resident status 

shall not be eligible for benefits under section 501 of the Refugee 
• 

F.ducation Assistance Act of i9&0. (f .L. 96~122) 

(2) The spouse and children of an alien granted temporary resident 

status under this section shall not receive any status or preferred 

treatment under the Immigration and Nationality Act by reason of the 

family relationship with the temporary resident alien. However, this sub-

section shall not prevent a spouse or child who independently meets 

the qualifications of ~ubsections (a) and (b) of this section 

from obtaining temporary resident status. 

(~) An alien granted Cuban Haitian temporary resident status 

rshall not be eligible for any benefits under any of the following provi-
~ . 

·sions of law: 

(A) Aid to families with deperrlent children under Title IV~ 

Part A, of the Social Security Act (42 U.S.C. 601 et seq.); 



(B) supplerrental security incane for the aged, blirrl, arrl 

disabled under Title XVI of the Social Security Act (42 u.s.c. 1381 ~t 

seq.) unless such disability was incurred directly from employment 

after registration under the provisions of the Act; 

(Ct Food Stanp Jv::.t of 1964, as amerx:led (7 u.s.c. 2011 et 

seq.). 

(D) Financial assistance made available pursuant to 

the United States Housing Act of 1937, Section 235 or 236 or 

National Housing Act or Section 101 of the Housing and Ur ban 

Development Act of 1965; and 

.. , 

(E) aid or assistance under a State plan approved under title I, 

X, XIV, or XVI of the Social Security Act (other than on the basis o f 

a c~i.:;abili ty described in paragraph (G) of this subsection) ; and" . 

(F) redesignating paragraph (5) as paragraph (6) and amending 

i~ to read: "(6) medical assistance under title XIX of the Social 

Security Act (other than in the case of an individual receiving aid 

under a State plan approved under title XIV or XVI of the Social 

Security Act, or supplemental security income benefits under t i tle 

XVI of that Act, on the basis of a disability described in paragraph 

( G) of this subsection .)'; 

(G) (1) Section 402(a) (33) of the Social Security Act is ame nded 

by striking out the period at the end thereof and inserting instead 

"other than an alien granted Cuban/Haitian temporary resident sta tus . 



(2) Section 1614{a) (1) (B) of such Act is amended by 

striking out the period at the end thereof 
and inserting instead 

"other than an alien granted Cuban/Hai t ian t 
emporary resident status. 

(3) Section (2) {a) of such Act is amended 

{A) by striking out "and" at the end of paragraph ( 12) , 
(B) by striking out the period at the end o f paragra~h 

( 13) and inserting instead II• and", and I 

(C) by adding at the end of such subsection the 
following new paragraph: 

•(14) provide that, in order for any individual to be 
a recipient of old-age assistance , or an individual whose 
needs are taken into account in making the determinat i on 
under paragraph (lO)(A), such ind i vidual must be either 
(A) a citizen, or (B) an alien lawfully admitted for per
manent residence or otherwise permanently residing in the 
United States under color of law ( including any alien who 
is lawfully present in the United States as a result of 
the application of the provisions of section 207(c) of the 
Immigration and Nationality Act (or of section 203(a)(7) 
of such Act prior to April 1, 1980), or as a result of the 
a~plic~t~on _ of t~e· pr?visions _?f section _208 or 212(d)C?> 
of such Act), other than an alien granted Cuban/Haitian 
temporary resident status." 

(4) Section 10~2(a) of such Act is amended --

(A) by striking out "and• at the end of paragraph 
( lJ) I 

(B) by striking out the period at the end of para
graph (14) and inserting instead •; and", and 

(C) by adding at the end of such subsection the fol
lowing new paragraph: 



•(14) provide that, in order for any individual to 
be a recipient of aid to the blind, or an individual whose 
needs ·are taken into account in making the determination 
under paragraph (8), such individual must be either (A) a 
citizen, or (B) an alien ·lawfully admitted for permanent 
residence or otherwise permanently residing in the United 
States under color of law (including any alien who is law
fully present in the United States as a result of the 
application of the provisions of section 207(c) of the 
Immigration and Nationality Act (or of section 203(a)(7) 
of such Act prior to April 1, 1980), or as a result of the 
application of the provisions of section 208 or 212(d)(S) 
or such Act), other than an alien granted Cuban/Haitian 
temporary resident status." 

(5) Section 1402(a) of such Act is amended --

(A) by striking out •and• at the end of paragraph 
(11), 

(B) by striking out the period at the end of 
paragraph (12) and inserting instead •1 and•, and 

(C) by adding at the end of that subsection the 
following new paragraph: 

(13) provide that, in order for any individual to be 
a recipient of aid to the permanently and totally dis
abled, or an individual whose needs are taken into account 
in making the determination under paragraph (8), such 
individual must be either (A) a citizen, or (B) an alien 
lawfully admitted for permanent residence or otherwise 
permanently residing in the United States under color of 
law (including any · alien who is lawfully present in the 
United States as a result of the application of the provi
sions of section 207(c) of the Immigration and Nationality 
Act (or of section 203{a)(7) of such Act prior to April 1, 
1980), or as a result of the application of the provisions 
of section 208 or 212(d)(5) of such Act), other than an 
alien granted Cuban/Haitian temporary resident status. 

(6) Section 1602(a) of such Act (as in effect in Puerto 
Rico, Guam, and the Virgin Islands) is amended --

(A) by striking out "and" at the end of paragraph 
(16), 

(B) by striking out the period at the end of para
graph (17) and inserting i~stead •; and"~ and 

(C) by adding at the end of such subsection the 
following new paragraph: 



"(18) provide that, ·in order for any individual to be 
a recipient of aid to the aged, blind, or disabled, 'or an 
individual whose needs are taken into account in making 
the determination under paragraph (14), such individual 
must be either (A) a citizen, or (B) an alien lawfully ad
mitted for permanent residence or otherwise permanently 
residing in the United States under color of law (includ
ing any alien who is lawfully present in the United 
States as a result of the application of the provisions of 
section 207(c) of the Immigration and Nationality Act (or 
of section 203(a)(7) of such Act prior to April 1, 1980), 
or as a result of the application of the provisions of 
section 208 or 212(d)(5) of such Act), other than an alien 
granted Cuban/Haitian temporary resident status." 

(7) Section 1902(a) of such Act is amended 

(A) by striking out the period at the end of 
paragraph (43) and inserting ": and", and 

(B) by adding at the end thereof the following new 
paragraph: 

(44) p~ovide that, in order for any individual to be 
eligible for medical assistance, such individual must be 
either (A) a citizen, or (B) an alien lawfully admitted 
for.permanent residence or otherwise permanently residing 
in the United States under color of law (including any 
alien who is lawfully present in the United States as a 
result of the application of the provisions of section 
207(c) of the Immigration and Nationality Act (or of sec
tion 203(a)(7) of such Act prior to April 1, 1980) , or as 
a result of the application of the provisions of section 
208 or 212(d)(5) of such Act), other than an alien granted 
Cuban/Haitian temporary resident status. 

Section 302. (a.~ Any alien (except an alien specified fu section 301 (a) (3), or 

an alien specified in section 30l(a) (5) woo has entered the United 

States) who is denied Cuban/Haitian temporary resident status for any 

of the reasons set forth tn section 301 (c) , or whose status is terminated 

pursuant to the provisions of section 301 shall be detained pending a 

final determination of admissibility, or perdi~ _ release on parole, or 



pending deportation if the alien is found excluiable, unless an 

examining officer finds that the alien is clearly and beyond a doubt 

entitled to be adnitted to the United States. Such detention shall be 

in any prison or other detention facility or els~ere, \l.tlether 

maintained by the Federal Governnent or otherwise, as the Attoniey 

General may direct. The Attorney General may at any time transfer an 

alien from one place of detention to another. No alien shall be 

released from detention pending a final determination of admissibility, 

or peooing exclusion or deportation if the alien is found excluiable, 
I 

except in the discretion of the Attorney ·eeneral, and under such ·' 

conditions as the Attorney General may prescribe, inclu:li~ release on 

bord. No court shall review any decision of the Attorney General made 

pursuant to this paragraph to detain, to transfer or to release an 

alien, except that any person so detained may obtain review, in habeas 

corpus proceedings, on the question of \IAiether that person falls within 

the category of aliens subject to detention. A determination of 

admissibility is exempt from the provisions of i:ne Auminisi;.rC:t-i:.iv~ 

Procedures Act 15 US.C. 70l(a). 



(b) An alien specified in section 301 (a) (3), or an alien 

specified in section 301 (a) (5) wno nas entereu ci1~ ui-1i-i::c:a. S·cates, who is 

denied Cuban/Haiti~n tenporary resident status for any of the reasons 

set forth in section : 301.(c) , or whose status is terminated pursuant to 

the provisions of section 301 shall be dealt with in accordance with 

section 242 of the Imnigration and Nationality Act. 

8ection 303. (a) Notwithstanding any numerical limitations in the 

Irnnigration ard Nationality Act, the AttoIT1ey General, in his 

discretion and under such regulations as he may prescribe~ may adjust 

the status of a Cuban/ Haitian temporary resident to that of an alien 

lawfully admitted for pennanent residence if the alien: 

(1) applies for such adjustment, 

(2) is not firmly resettled in any foreign country, 

(3) has been physically present in the United States . for --. 

at least five years after the earliest date upon \J'\ich he came within 

any category specified in section 2(a)(l)-(5), 

(4) can demonstrate an urxlerstanding of the English la~ge, 

Provided, that this requiremen~ shall not 



apply to any· person physically mable to ~ly therewith, if otherwise 

eligible for adjustrrent; Provided further, that the requirements of 

this section relating to ability to read and write shall be met if the 

applicant can read or write simple words am phrases ard that no extra

ordinary or unreasonable con:iitions shall be i.rrposed upon the 

applicant; ard 

(5) is acinissible (except as other..ri.se provided in 

subsection (b)) as·an inrnigrant urder the Inrnigration am Nationality 

Act at the time of examination for adjustment of such alien. 

(b) The provisions of paragraphs (14), (20), (21), am (32) of 

section 212(a) of the Irrmigration am Nationality Act shall not be 

applicable to an alien seeking adjustment of status urder this section, 

arrl the Attorney General may waive any other provision of such section 

(other that paragraph (27), (29), or (33) arxi other than so nuch of 

paragraph (23), except if the alien's inclusion in paragraph (23) is 

,the result of only one conviction for possession without intent to 

pistribute narcotic drugs or marihuana) with respect to such an alien 

for hunanitarian purposes, to assure family unity, or when it is 

other..ri.se in the public interest. 

section 304. (a) ·An alien granted Cuban/Haitian terct,X>raryresident status 

may not apply for asylun under section 208 of the Irrrnigration am 

Nationality Act (8 U.S.C. 1158), and any application for asylun under 

setion 208 or under any other provision of law filed by the ·alien b.Jt 

not approved before the alien was granted Cuban/Haitian temporary 

resident status shall be denied. 



Cb) Subsection (c) of section 208 of the Inmigration am 
Nationality Act (8 u.s.c. 1158) and subsection (b) of section 209 

' CB u.s.c. 1159) of ·that Act shall not be applicable to an alien granted 

Cuban/Haitian t~ary resident status or to the spa..ise or child of 

such alien. 

Section 305. Public Law 89-732 is repealed. 

Section 306. There are hereby authJrized to be appropriated such sums as 

may be necessary for the purpose of carrying out the provisions of this 

Act. 

Section 307. This Act nay be cited as the 01b=in~.:i.iti::i_'1 'T'em:o:l:'~-"=':' 'Resident 

Status Act of 1981. 



~/HAITIAN 'I»tPORARY RFSIDENr ta;ISlATION 

Section-by-Section Analysis 

Section 301 of the bill grants "Cuban/Haitian Terrporary Resident" status to 
Cubans t;.flo were paroled into the United States between April 20, 1980, am 
January 1, 1981, or who had applications for asylun peniing with the Inmigration ard 
Naturalization Service on December 31, 1980, ard to Haitians ~ were (1) subjects 
of exclusion or deportation proceedir~s on December 31, 1980, or (2) were paroled 
into the United States before December 31, 1980, or (3) ~ had applications for 
asylun perrling on December 31, 1980. Cuban/Haitian temporary resident status would 
be granted beginning 60 days after enactment of this Act. The Attorney General wruld 
be authorized to deny Cuban/Haitian terrporary resident status to, or terminate the 
status of, any alien ~o is excludable under section 212(a) of the Imnigration ard 
Nationality Act (8 U.S.C. 1182), with certain exceptions.'."It allows the Attorney 
~neral to deny tenp:>rary resident status to detainees. This section would also 
permit the Attorney General to authorize Cuban/Haitian temporary resident to engage 
in employment in the United States. Subsection (d) provides that, notwithstarding 
that this section gives legal status to these aliens, the penalty provisions of 
section 273 arrl section 274 of the Imnigration and Nationality Act would still apply 
to the ooat captains who brought them in. 

The section provides that aliens granted Cuban/Haitian temporary resident status 
must register with the Attorney General every three years and makes them ir.eligible 
for any governnent benefits including benefits U'lder the Refugee Assistance Act of 
1980 

Section 302 - provides for detention of aliens denied Cuban/Haitian temporary 
resident status until a final detennination of admissibility is made, or pending 
determination, so that an alien may be detained for an indeterminate period. The 
section limits judiciat-review of such detention to habeas corpus proceedings on the 
question of whether that person falls within the category of aliens subject to 
exclusion. Persons eligible for deport<:1tion prQCeedings would be processed under. 
section 242, as presently. The provisions of the Administrative 
Procedures Act will not apply to determinations of admissibility. 

Section 303 authorizes the Attorney General to adjust the status of a 
Cuban/Haitian temporary resident to that of an alien lawfully admitted for permanent 
residence after the alien has maintained temporary resident status for five years. 
TI1e Cuban/Haitian temporary resident may be denied adjustment if he is firmly 
resettled in another counti")' or inadmissible under the Imnigration and Nationality 
Act (8 U.S.C. 1182). 1he Attorney General is authorized to waive grounds for 
exclusion (with the exception of the provisions regarding national security, 
a~-. sociation with the Nazi governnent or trafficking in narcotics) for hunanitarian 
purposes, to assure family unity, or when it otherwise would be in the public 
interest. These adjustments would not count against the nunerical limitations of the 
Imnigration and Nationality Act. 

Section 304 tenninates asylun proceedings for all temporary residents who have 
not been granted asylun under section 208 of the Inmigration and Nationality Act 
(8 U.S.C. 1158) as of the date they are granted Cuban/Haitian temporary resident 
status. 1hose aliens granted asylun prior to the enactment of this Act will r-etain 
their s~atus.a~d will also ~e granted Cuban/Haitian temporary resident 
status if eligible under this Act. For purposes of adjustment of 
status and family reunification, such aliens will be treated as 
Cuban/Haitian temporary residents. 



Section 305 _repeals the Cuban Refugee Adjustment Act, P.L. 89-732. Under P .L. 
89-732~ns would otherwise be eligible for adjustment once they canplete a 
year of physical presence. 

Section 306 authorizes appropriations to carry out the provisions of 
this Act. 

Section 307. The title of the Act. 



TITLE IV THE FAIR AND EXPEDITIOUS APPEAL, ASYLUM 
AND EXCLUSION ACT OF 1981 

Sec. 401 Section 106(a) (1) of the Immigration and Nationality 
Act ( 8 U.S. C. llOSa) is amended to read as follows: ·· 

"A petition for review may be filed rot later than 30 days from the date of the 

final deportation order or from the effective date of this section, whichever 

is the later." 

Sec. 402 (a). Section 279 of the Im.miC1l'.'.::1.-t:i.0n -"'."lri ~1~.i::i'.):1 .'3.lity ~.c"i.: 
(8 U.S.C. 1329) is designated as section 279(a). 

(b) Section 279 of the Act is hereby amended by adding after subsection 

(a) the foll~~ng new subsection (b) to read as follows: 

"Cb) An action for judicial review of any administrative action arising under 

this Act, or regulations issued pursuant to this Act, other than a final order - . 

of deportation as provided in section 106(a) of the Act, may not be filed later 

than 30 days from the date of the final administrative action or frar1 the 

effective date of this section, i;..hichever is the later." 

Sec. 403. Section 208 of the Immigration and Nationality Act (8 U.S.C. 
1158) is amended to read as follows: 

"Sec. 208(a)(1). An awlication for asylum may be made by any ' alien physically 

present in the United States or at a lard border or port of entry. An alien may 

be granted asylum by an asylum officer urder paragraph (2) of this subsection, 

if (A) the asylum officer determines that the alien is a refugee within the 



-l-

meaning of section 101(a)(42)(A); (B) the alien is not finnly resettled in any 

foreign country; (C) the alien is not inadmissible under the provisions of 

paragraphs (27), (29), or (33) of section 212(a), or so Jn.JCh of paragraph 23 of 

section 212(a) as relates to trafficking; {D) the alien has not been convicted 

by final ju:igJnent of a particularly serious crime and does not c~,titute a 

danger to the ccmrunity; and CE) there are no serious reasons for considering 

that the alien has ccmnitted a serious nonpolitical crime outside 

Stat:s prior to the arrival of the alien in the United States. 

I 
the VrUted 

I 

(2) Eligibility for asylun shall be determined by an asylum officer, who 

shall serve at the direction of the Corrmissioner, and who shall perform such 

other duties as the Corrmissioner may prescribe, except for the investigation or 

prosecution of any C{iSe under sections 235 or 242 of this Act. An alien seeking 

asylum shall appear before the as1lun officer in an infonnal, nonadversary 

interview, and may be accanpanied cy counsel at no expense and no delay to the 
. ·\,-

govemrrent. c.ounsel may advise the alien during the interview tut shall not 

otherwise participate in the interview. Tiie asylum officer may administer oaths 

and call witnesses, and request infonnation on an application from any 

goverranent agency, inclu:ling infonnation classified under Executive Order No. 

12065 (SQ U.S.C. nt. 401). A record of the proceedings shall .be made in 

accordance with this section, · and urder such regulations as the Attorney 

General shall prescribe. Tiie procedures set forth in this section shall be the 

sole and exclusive procedures for determining asylum. TI1e determination of the 

asylum officer shall be final and shall not be subject to further administra

tive appeal or review, except that either the Conmissioner or the Attorney 

General may require that the decision of an asylum officer be certified to him 

for review. 

(3) Tiie l::urden of proof shall be on the alien to establish that he qualifies 

for asylun under this section. 

(4) No alien who rreets the refugee definition set forth in section 10l(a)(42) 

(A), and who ~ets the requirerrents of subsections (l)(C), (D), and (E) of this 

section shall be returned to the country or place where he would face 

persecution, as deteI1llined by the asylum officer. 



(5) An alien against whan proceeditl;S are instituted urder section 236 or 

242 of this Act, who has not previously made a claim for asylun, rrust make any 

application for asylun to the asylun officer urder this section within 14 days 

of the servic.e of the notice institutirg such proceedings. An alien ~o does 

not make S~Jch a ti.mely claim shall not be all~ to initiate an asjlun claim 

absent a clear showing of changed circunstances in the country of the alien's 

nationality, or in the case of an alien having no nationality, the country of 

the alien's last habitual residence. 

(61 An asylun officer may not reopen a proceeding urder this section 

except upon a clear showing of changed circunstances in the country of the 

alien's nationality, or in the case of an alien having no nationality, the 

country of the alien~s last habitual residence. 

(b) Asylun granted urder subsection (a) may be terminated if the Attorney 

General, pursuant to such regulations as the Attorney General may prescribe, 

determines that the alien is (A) no longer a ·- refugee withi-p the meaning of 

section 101(a)(42){A) owing to a change in circunstances in the alien's country 

of nationality or in the case of an alien having no nationality, in the country 

in which the alien last habitually resided; or (B) the alien was not a refugee 

within the meaning of section 101(a)(42)(A) at the time he was granted asylun; 

or (C) the alien is no longer eligible for asylum on any of the grounds set 

forth in (a)(l) at:ove. 

(c) A spouse or child (as defined in section lOl(b) (1) (A), (B), (C), (D), or 

CE)) of an alien who is granted asylun under subsection (a) may, if not 

otheNise eligible for asylum urxler such subsection, be granted the sarre status 

as the alien if acccrnpanying, or folla.ving to join, such alien. 

(d) Notwithstanding any other provision of law, a denial of an application 

for asylun ard the procedures established to adjudicate asyhm claims under 

this section shall be subject to judicial review only in a proceeding ~hal

lenging the validity of an exclusion or deportation order as provided for in 
section 106(a) (1) of the Immigration and Na~iona~ity Act, 8 u.s_. c. 1105a, 

shall not be suhj(·ct to review under S U.S.C. 702. The dt'nial of an application 

, for asyllm may be set aside, or the cause remnrded for further proceedings, 

only upon a showing that such denial was arbitrary ard capricious, or was 

otherwise not in accordance with law. 

and 



Sec. 404. Section- 235(b) of the Immiqrat.inn ann Nat:ion;:ilitv ~r.t: <8 n.s.c. 
1225(b)) is amended to read as follows: 

"Sec. :33 (b) ' Provided t.hat an ' : L"'"l7"'i~a'.:ion Zn-eraency" ha::; oot been declared 

an immigration officer shall inspect each alien who is 

requried to have documentation seeking entry to the United States 

and shall make a determination on each alien's admissibility. 

(1) The decision of the inmigration officer on admissibility of an alien _:'shall 
I 

be final, and not subject to further agency review or to judicial review, if 

the imnigration officer determines an alien to be an alien crewman, a stowaway 

urxier section 273(d) of this Act, or an alien tNho does not present docunentary 

evidence of U.S. citizenship, or lawful admission for permanent residence, or a 

visa or other entry docunent, or a certificate of identity issued under section 

360(b) to support a claim of admissibility. (2) Any alien not excltrled under 

paragraph one of tbis subsection tNho does not appear to the examining 

imnigration officer to be clearly and beyond a doubt entitled to admission 

shall be detained for further inquiry by a special inquiry officer under 

section 236." 

Sec. 405. Section 237 of the Immigration and Nationality Act (8 U.S.C. 

1227(a)) is amended to read as follows: 

.[_ "Sec. 237(a) (1) Any alien (other than an alien crev..irran) arriving in the United 

States who is excluded under this Act, shall be imrediately deported, in 

accornrodations of the same class in tNhich he arrived, unless the Attorney 

General, in an individual case in his discretion, concludes that imnediate 

deportation is not practicable or proper. Deportation shall be to the country 

in tNhich the alien boarded the vessel or aircraft in foreign territory. If such 

boarding occurred in territory contiguous to the United States , or in any island 

adjacent thereto or adjacent to the United States and the alien is. not a 

native, citizen, or subject or national of, or does not have residence in, such 

foreign c0ntiguous territory or adjacent island, the deportation shall instead 

be to the country in which is located the port at which the alien embarked for 

such foreign contiguous territory or adjacent island. The cost of the mainte-. 
nance, inchrling detention expenses incident to detention of any such alien 

while he is being detained, sh~ll be borne by the orwner or orwners of the vessel 

or aircraft on which he arrived, except that the cost of iraintenance (including 

detention expenses and expenses incident to detention while the alien is being 

detained prior to the ti~ he is offered for deportation to the transportation 



-~ 

line which brought him to the United States) shall not be assessed aga~ns~ the 
owner or owners of such vessel or aircraft if (A) the alien was in possession 
of a valid, unexpired imnigrant visa, or (B) the alien (other than an alien 
creY.1Tlall) was in 'possession of a valid, unexpired nonimnigrant vi~'··or other 

document authorizing such alien to apply for temporary admission to the United 
States, or an unexpired reentry pennit issued to him, and (i) such applibation 

' 
was rrade within one hundred and twenty days of the date of issuance of the visa 
or other docunent, or in the case of an alien in possession of a reentry 
permit, examined and admitted by the Service, or (ii) in the event the 
application was made later than one hundred and twenty days of the &te of 
issuance of the visa or other docurent or such examination and admission, if 
the owner or owners ~f such vessels or aircraft establishes to the satisfaction 
of the Attorney General that the ground of exclusion could not have been 
ascertained by the exercise of due diligence prior to the alien's embarkation, 
or CC) the person claimed United States nationality or citizenship and was in 
possession of an unexpired United States passport issued to him by competent 
authority. 

{') 
(2) If the governrrent of the country designated in subsection (a) will not 

accept the alien into its territory, the alien's deportation shall be directed 
by the Attorney General, in his discretion and without necessarily giving any 
priority or preference bec~use of their order as herein set forth, to ~ 

(A) the country of which the alien is a subject, citizen, or national; 

(B) the country in which_ he was born; 

(C) the country in which he has a residence; or 

(D) any country which is willing to accept the alien into its territory , 
if deportation to any of the foregoing countries is impracticable, inadvisable 
or imfossible. 

(b) It shall be unlawful for any master, conm:mding officer, purser, 
person in charge, agent, owner, or consignee of any vessel or aircraft (1) to 

refuse to receive any alien (other than an alien crewrran) ordered deported 
under this section back on board such vessel or aircraft or another vessel or 



-6-
I 

aircraft owned or operated b) .he same interests; (2) to tail ~o ~~~!~ ~~ 
alien (other than an alien ere.man) on board any such vessel or at the ai~ 

of arrival of the aircraft wtien required by this Act or if ~o orde~ 1?Y an 

imnigration officer, or to fail or refuse to deliver him for medicai ~~ ~ther 

inspection, or for further medical or other inspection, as an:i \;hen so ordered 

by such officer; ,(3) to refuse or fail to rerrove him fran the United.States to ..• 
the country to "'1hich his exclusion an:i deportation has been directed; (4) to 

fail to pay the cost of his maintenance while being detained as requi~ed by 

this section or section 233 of this title; (5) to take any fee, depos'i.t, or 

consideration on a contingent basis to be kept or returned in case the alien is 

lan:ied or excluded; or (6) kn~ingly to bring to the United States any alien 

(other than an alien crewnan) excltded or arrested and deported urder any 

provision of law until such alien may be lawfully entitled to reapply for 

admission to the Un~ted States. If it shall appear to th~ Sotisfaction of the 

Attorney General that any such master, carmarding officer, purser, person in 

charge, agent, owner, or consignee of any vessel or aircraft has violated any 

of the provisions of this section or of section 233 of this title, such master, 

carrnanding offl.cer, purser, person in charge, agent, owner, or consignee shall 

pay to the district director of custans of the district in which the port of 

arrival is situated or in which any vessel or aircraft of the line may be 
r 

fourd, the sum of $500 for each violation. No such vessel or aircraft shall 

have clearance fran any port c' the United States while any such fine is unpaid 

or \o.hile the ql.l:!stion of liability to pay any such fine is being determined, 

nor shall any such fine be remitted or refurded; except that clearance may be -granted prior to the detennination of such q~stion upon the deposit with the 

di strict director of customs of a borrl or urdertaking approved by the Attorney 

General or a sum sufficient to cover such fine. 

(c) An alien shall be deported on a vessel or an aircraft owned by the 

same person who owns the vessel or aircraft on which such alien arrived in the 

United States, unless it is impracticable to so deport . the alien within a 

reasonable time. The transportation expenses of the alien's deportation shall 

be bome by the owner or owners of the vessel or aircraft on which the alien 

arrived. If the deportation is effected on a vessel or aircraft not owned by 

such owner or owners, the transportation exi:enses of the alien's deportation 

may be paid fran the appropriation for the enforcement of this Act and 

recovered by civil suit from any owner, agent, or consignee of the vessel or 

aircraft on which the alien arrived. 
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(d) The Attorney General, t.mer such corditions as are by regulations 

prescribed, may stay the deportatioo of any alien deportable tn'rler this 

section, if in his jt.rlgment the testi.m:>ny of such alien is necessary on behalf 
' . 

of the United States in the prosecution of offerders against any pr~ision of 

this Act or other laws of the United States. The cost of maintenance of any 

person so detained resulti~ frcm a stay of deportation urder this sub~ction 
and a witness fee in the sum of $1 per day for each day such person is so 

detained may be paid frcm the appropriation for the enforcement of this title. 

Such alien may be released urder bon:i in the penalty of not less than $500 with 

security approved by the Attorney General on corrlition that such alien shall be 

produced when required as a witness and for deportation, ard on such other 

corditions as the Attorney General may prescribe. 

(e) Upon the certificate of an examining ··medical offic.er to the effect 

that an alien ordered to be excluded ard deported urder this section is 

helpless frcm sickness or mental and physic..:"l d.i~bility, or infancy, if such 

alien is accanpanied by another alien whose protection or guardianship is 

required by the alien ordered excluded ard deported, such accanpanyi~ alien 

may also be excluded ard deported, and the master, ccmnardirg officer, agent 

owner, or consignee of the vessel or aircraft in which such alien and 

accanpanying alien arrived in the United States shall be required to return the 

accanpanying alien in tne same mamer as other aliens deni.ed admission ard 

ordered deported urder this section." 

Sec. 406. Section 243(h) of the Immigration and Nationality Act 
(8 U.S.C. 1253(h)) is hereby repealed. 



Section-by-Section Analysis and Background 

THE FAIR AND EXPEDITIOUS 
APPEAL, ASYLUM, AND EXCLUSION ACT OF 1981 

@ieral ·ptirpOse·.· '.'nlis bill ·addresses three major aspects of the 1imu.gration 

i"law: exclusion, appeals I and asylllTI. 'nlE! changes made in existing laws•! plus 

~dditional provisions should provide for a speedier and m:>re efficient 

~~solution o~ admissibility, appeals, and asylum claims. The appeal provisions 

(shorten the time period all~ for appeal fran orders of deportation, and for 

~he first time establish a 30~y appeal period for other . administrative 

~ecisions. The . exclusion provisions limit the categories of aliens who may 

request an exclusion hearing before an imni.gration ju:ige. For example, persons 

who attempt to enter the United States without any valid documentation, or 

alien cr~n or stowaways will have their admissibility determined by an 
I 

inmigration inspector. An exclu:led alien may be returned to the country Wiere 

~e boarded the aircraft or vessel or to any other country or place designated 

in the arrended section 237. Under the present provisions, the governnent is 

·often unable to exclu:le and deport an alien, as deportation may only be to the 
i 

country ''whence the alien came". The asylum provisions establish an "asylurr. 

off_icer" who will adju:Ucate _all such claims in a nonadversarial setting. 

Limits are imposed on the ti.me during which an application may be made, and the 

corditions for reopening the application. The asylun provisions aie made 

consistent with the refugee provisions of section 207 in regard to eligibility. 

F:_inally, review of asylum applications is limited: there is no administrative 

review except through certification, and judicial review is provided for only 

in the context of the review of a final order of deportation or exclusion. .. . . . . 

Section 106a of the Irrrnigration and Nationality Act, 8 u.s.c. 1105a is 

amended to shorten the time period within which a deportation order may t:e 
appealed from six oonths, to 30 days • . Urder the current provision, many 

deportable aliens postpone their appeal fo five months or more, and then submit 

a frivolous appeal. The filing of the appeal serves as an autcrnatic stay. With 

the present backlog in the courts of appeal, the net result is to award a 

deportable alien extra time in the Uni.ted States. Shortening the appeal period 

to 30 days will speed up the deportation process, and will not adversely affect 

an alien's legitimate defense of a deportation order. 
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Section 279 of the Act, 8 U.S.C. 1329, is arnerded to provide for a 30 day 

appeal period to contest an administrative action arising uider the inmigration 

statutes or regulations. Urrler the present provision, ~ich s~cifies no ·.a~l 
limit, deportable aliens have been able to frustrate the deportation process by 

··- . . . 
filing suit contesting administrative actions, such as denial of-. ... student 

reinstatement, after the deportation process has been C<Jll'leted, and after they . 
. ! 

~ received final orders of deportation. The proposed 30 day appeal ~riod 

~11 be consistent with the proposed section 106a. 

Section 208(a)(1) ircorporates the present provision that any alien 

physically present in the United States may apply for asylum> regardless of his 

means · of entry, or the legality of his status. This subsection additionally 

specifies that an as,ylun officer will determine eligibility for asylun, ard 

bars certain categories of aliens from receiving a . grant of asylun. Persons 

firmly resettled in a foreign country will not be eligible for asylum. Aliens 

inadmissible urrler paragraphs (27), (29), or (33), and so rruch of paragraph 

(23) as relates to trafficking in narcotics, of section 212(a) will not be 

eligible for asylum. The addition of these two bars to eligibility will result 

in an asylum provision which is consistent with the refugee provisions of 

section 207 of the Act, 8 U.S.C. 1157. It should also do away with the present 

sanewhat anarolous situation where aliens may be granted asylum, without regard 

to these provisions, but then are rendered ineligible for adjustrrent of status 

to pennanent residence ~er section 209(b) of the Act. This subsection also 

bars a grant of asylum to an alien who has been convicted of a particularly 

serious crime and constitutes a danger to the corrmunity, as well as an alien 

for \I.horn there is . serious reason to believe that he has coomitted a serious 

nonpolitical crime outside the United States prior to arrival. These bars are 

consistent with the UN Convention Relating to the Status of Refugees, ard are 

presently incorporated in section 243(h) of the Act, which is repealed. The 

United States is not obligated to grant refugee status to persons corrrnitting 

acts of this type. 

Subsection 208(a) (2) provides for an "asylum officer" to adjudicate asylum 

claims. This officer would serve at the direction of the Cornnissioner of the 

Service, and would be specifically trained to adjudicate asylum claims in a 

;nonaclversarial setting. The present system allows an alien to make successive 

applications to the district director and to an irrmigration jtrlge, leading to a 

t .~~(.tlsuming process. The asylum officer would preside as a hearing officer, 
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\nd wool.d lntetview witnesses ard ~ider evidence subnitted by the awlicant' 

~as \llell as information provided at the asylum officer's request by other 

\agenc~~~-' . ~ '. · ~s - --~~ .. - Depa~~-. -~~ s~~~.· ... eoonse1 '~ ·-participation would be 
lladted to advising the applicant, and rot otherwise presenting evidence, or 

~ctirg as an advocate. The asylun officer• s d~~nnination would be adn4nlstra
lively final, except in instances \!here the Attorney General or . O:tiinissioner 

~eteTini.ned that certification of the applicatim was awroprlate. In! such 

cases, t~ asylun officer's detennination to either grant or deny asylun/could 
be' reversed. 

Subsection 208(a)(3) places the burden of proof on the applicant. f:o such 

~rc:iVi.sion exists in the present asylun statute. This provision codifies the 

administrative interpretations of the Board of Imnigration Appeals, and is 

consistent with the UN Convention Relating to the Status of Refugees • . 
Subsection 208{a){4) bars the deportation of an alien to a country or 

place where he will suffer persecution, thus incorporating the major provision 

of the present section 243(h) of the Act. This section satisfies the standards 

of Article 33 of the UN C.OVention Relating to the Status of Refugees, by 

preventing the "refoulement" of refugees to a country or place of persecution. 

Subsection 208{a)(5) provides that an alien brought into asylum or 

deportation proceedings, who has not previously made a claim to asylun, must 

apply for asylum within 14 days of the notice instituting the proceedings. If a 

timely claim is not made, the applicant must a clear showing of changed 

f circunstances in the country of alleged persecution. 

Subsection 20C (a) ( 6) prohibits reopening of asylum or deportation 

proceedings before the asylum officer ex~cl-'t upon a clear showing of changed 

circumstances in the country- of alleged persecution. This provision enables 

flexibility in cases where the alien originally lacked sufficient evidence of 

persecution, but where conditions in the country may have since changed. 

Subsection 208(b) provides for tennination of asylum status if circun

stances change in the country of persecution to such an extent that the 

applicant need no longer fear persecution upon return. nus subsection also 

adds a provision allowing tennination of asylum status if the alien was not a 

refugee at the time he was granted asylum. nus is a parallel provision to 



I ' 

section 207 of the Act. Additionally, it allows for tenninat~on if it ta 

detennined that the alien is no longer eligible for asyhm ~~1." any of the 

reasons which initially bar a grant of asylun. These provisions are presently 

incorporated in the asylun regulations, but have no statutol')' basis, except by 
analogy to sectidn 243(h). 

~bsection 208(c) incorporates the present provisions of section 108(c) of 

the . Act, which accord derivative asylun status to the spouses or child of the 

j;erson grantecl ~s!lun. 

Subsection 208(d) provides that ju:iicial review of an asylun claim is 

reviewable in the context of judicial review of an order of exclusion or 

deportation ~s provided in section 106{a) of the Act, 8 u.s.c. 1105a, and that 

:a claim is not reviewable urder the Administrative Procedure Act. The standard 
• 
for review is that the denial of the asyl~/ application was arbitrary or 

capricious, or otherwise not in accordance with law. This provision will allow 

review of the great majority of asylun claims made by aliens \t.'ho are placed in 

deportation or exclusion proceedings, but will not pr~ide for judicial review 

'.of asylun claims by persons who maintain a lawful status in the United States. 

This provision does not address the use of petitions for writs of habeas corpus 

which will probably continue to provide an additional means of review. for all 

a~iens taken into custody following a firdi~ of exclu1ability or deportability. 

Sec. 404 amends section 235(b) to provide tnat any alien wno presen~s 

himself for inspection by an iITTnigration officer may be surmarily excluded from 

admission by that inmigration officer if the alien does 'not present any 

docunentation to support a claim that he is addmissible to the United States. 

An alien seeking entry has only those rights which Congress determines should 

be exteroed to him. Knauff v. Shaughnessy, 338 U.S. 537 ( 1950). Currently, 

exclusion proceedings are prescribed by section 236 of t;he ~ct. That section 

provides for a hearing before an inmigration judge and requires that a complete 

record of the testirrcny arxi evidence be kept. Section 292 of the Act provides 

right of counsel (at no exr-ense to the Government) for any alien in an 

exclusion proceeding. Urder 8 C.F.R. 236.2, the inmigration judge must advise 

the alien of his right to counsel of his choice and of the availability of free 

legal services. A decision by the irrrnigration judge that the alien is exclud

able is appealable to the AttoITiey General urrler section 236(b). The Board of 
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Irrrnigration Appeals was created by the Attorney General administrati~ly to 

hear such appeals (8 C.F.R. Part 3). Urrler 8 C.F.R. 236.7, the alien has 13 

days after a written decision of exclusion is mailed to file an ai:peal with the 

BIA. An appeal fran an oral decision of exclusion nust be taken imnediately 

after the decisipn is rendered. On request, the BIA must schedule or.at hearings 
"'·· on the appeal. BIA decisions must be issued in writing. Urder section 106 (b) of 

the Act, an alien uroer a final order of exclusion by the BIA may ,'obtain 
' 

juiicial review only by habeas corpus proceedings. / 

These procedures are . available to any alien, regardless of his claim. This 

proposal will streamline those proceedings when an alien cannot present !!!l 
documentation to support a claim of admissibility. lJrder currently available 

procedures, those aliens denied entry urder this provision who have a claim to . 
admission but who have lost· their documents may go to the U.S. consular officer 

and apply for a special inmigrant visa. 

se-ction 4-05 amerds section 237 to elimi nate the problems caused by the 

current law which specifies that an alien ordered excluciecl frcm the United 

States may be returned only to the "country \.hence he came." Decisional law has 

defined "the country whence he came" as the country \.here the' alien last had a 

place of abcde. When, however, that country does not recognize the alien's 

right to return, the United States Goverrment has no discretion urrler the 

Imnigration and Nationality Act to apply to a second country which may be 

willing to accept the afien as a deportee. In contrast, when an alien illegally 

in the United States is ordered arrested and deported following an expulsion 

hearing, section 243(a) of the Act (8 u.s.c. 1253(a)) provides that if the coun

try first designated will not accept the alien, application way be made to 

other countries. This amendment would provide similar options with respect to 

aliens who have been ordered excluded ard deported. It will also eliminate the 

confusing tenn -"whence he eame" ard make it clear to which country deportation 

initially would be sought. 

Section 406 repeals section 243(h) in its entirety. As long as this 

withholding provision exists, each alien will have two ~ans of applying for 
I 

asylum in the United States. With the incorporation of the new subsection 

208(a) (4), which bars deportation to a country or place of persecution, there 

is no need for withholding of deportation. In pratice, the existence of both 

applications has led to confusion, as irrmigration judges apparently have the 

option of granting either asylun or withholding. The reality of the situation 

is that few if any aliens granted withholding ever leave the'. United States. It 

is also incongruous to have a mardatory wi.tl-holding provision and a discre

ti onanr_g~y.illn.J2rwislon...... 



TITLE V 

THE IMMIGRANT VISAS FOR CANADA AND MEXICO 

Section 501 

{a). Section 20l{a) of the Immigration and Nationality Act 

(8 u.s.c. llSl{a)) is amended to read as follows: 

•(a) (1) Exclusive of special immigrants defined in 

section lOl(a) (27), immediate relatives specified in sub

section (b) of this section, aliens who are admitted or 

granted asylum under section 207 or 208, and aliens described 

in paragraph (2) of this subsection, the number of aliens 

who may be issued immigrant visas or who may otherwise 

acquire the status of an alien lawfully admitted to the 

United States for permanent residence, shall not in any 

of the first three quarters of any fiscal year exceed a 

total of sixty-one thousand and shall not in any fiscal 

year exceed two hundred thirty thousand. 

"(2) Exclusive of special immigrants defined in 

section lOl(a) (27), immediate relatives specified in section 

20l(b), and aliens who are admitted or granted asylum under 

section 207 or 208, the number of aliens chargeable (as 
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provided in section 202(b)) to any single foreign state 

contiguous to the United States who may be issued immigrant 

visas or who may otherwise acquire the status of an alien 

lawfully admitted to the United States for permanent 

residence shall not in any of the first three quarters of 

any fiscal year exceed a total of eleven thousand and shall 

not in any fiscal year exceed a total of forty thousand: 

Provided, however, that, if in any fiscal year, the number 

of aliens chargeable to either contiquo~s foreign state 

who are issued immigrant visas and otherwise acquire the 

status of an alien lawfully admitted to the United States 

for permanent residence is less than forty thousand, in 

the next following fiscal year the number of aliens from 

the other contiguous foreign state who may be issued immigrant 

visas or otherwise acquire the status of an alien lawfully 

admitted to the United States shall be increased by an amount 

equal . +:.o the difference between forty thousand and such nuu1ber. 

In such a case, the limitation prescribed for . such foreign 

state for each of the ~irst three quarters of such fiscal 

year shall be increased by an appropriate proportional 

amount." 

(b). Section 202(a) (8 U.S.C. 1152(a)) is amended to read 

as follows: 

"(a) No person shall receive any preference or priority 

or be discriminated against in the issuance of an immigrant 
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v i sa because of his race, sex, nationality, place of birth , 

or place of residence, except as specifically provided in 

section lOl(a) (27), 20l(b), and section 203: Provided , that 

the total number of immigrant visas made available to natives 

of any single foreign state (other than a foreign state 

contiguous to the United States) under paragraphs (1) 

through (7) of section 203(a) shall not exceed 20,000 in 

any f i scal year . " 



SECTION BY SECTION ANALYSIS 

Section SOl{a) would amend section 20lla) nf rh~ n~+ +~ 
create separate numerical limitations of 40,000 "each on - -·· 
immigration from Canada and Mexico, our two contiguous 
neighbors. The overall limitation on immigration from the 
rest of the world would be reduced from 270,000 to 230,000. 

Under this proposal qualified immigrants ·from each of 
the two countries would compete for immigration only among 
themselves. The substantive rules for qualification to 
immigrate would remain unchanged, as would the apportionment 
of the respective limitations among the various classes of 
qualified immigrants (preference and nonpref erence) set 
forth in section 203{a) of the Act. 

This proposal also contains provisions for increasing the 
limitation for either Canada or Mexico by an amount equal to 
the amount, if any, unused by the other country. If, in a 
given fiscal year, immigration under the 40,000 limitation 
from either country fell below the 40,000 maximum, in the 
next fiscal year the limit~ tion for the other country could 
be increased by an amount equal to the previous year's 
shortfall. In no case, however, would the basic 40,000 
limitation for either country be reduced. 

As an example, in the first year of operation of this 
proposed system the limitation for each ~ountry would be 40,000. 
If, at the end of the year, immigration from Canada had reached 
only 25,000, then in the second year the limitation for Canada 
would again be 40,000, but the limitation for Mexico would 
be 55,000 - the basic 40,000 plus 15,000 {the difference 
between 40,000 and Canada's previous year usage of 25,000) • 

... 

This calculation of the limitati on would be made eai.ch 
year on the basis of the previous year's level of immigration. 
In theory, if immigration from both countries fell below 
40,000 in any fiscal year, both count ries would be entitled to 
an increase in the next year. It is unlikely, however, that 
such a situation would occur. 

Section SOl(b) would make a conforming technical amendment 
in section 202(a). 



TITLE VI THE TEMPORARY MEXICAN WORKERS ACT 

Section 60l(a) ruring each of two consecutive twelve ncnth oeriods 

beginning on the first day of the seventh month following 

enactment of this section, there are authorized to be admitted to 

the United States as nonimmigrants not more than fifty thousand 

aliens who 

Cl> are nationals of Mexico; 

(2) have a residence in Mexico which they have no 

intention of abandoning; 

(3) are seeking to enter the United States temporarily 

to perform.services or labor as specified in 

subsection Cb) of this section; 

(4) are in possession of a nonimmigrant visa issued by a 

consular officer as provided in subsection Cc> of 

this section; and 



- 2 -

(5) are otherwise admissible under the Immigration and 

Nationality Act, as amended, to the United States as 

nonimmigrants. 

(b) (1) Prior to the beginning of each twelve-month period 

specified in subsection Ca> of this section, the Governor of each 

of the states of the United States wishing to participate in the 

program established in this section, shall, CA> using a format 

which may be prescribed by the Secretary of Labor, establish a 

list of industries, following the Standard Industrial 

Classification Code, and/or a list of occupations, following the 

Dictionary of Occupational Titles, containing the industries 

and/or occupations having an adequate supply of qualified workers 

within such State; and CB) estimate how many aliens described in 

subsection (a) of this section might be ·admitted to the United 

States for employment in other occupa t ions in such state without 

adversely affecting labor conditions therein. 

(2) Upon receipt of the determinations made by states pursuant to 

subsection (b} (1) (B} of this section, the Secretary of Labor shall 

consider any request above 50,000 to be equal to 50,000, and shall 

allocate to each state the amount of its request, up to 925 (1/54 of 

50,000}. If there is an unallocated remainder of the 50,000, and 

if there are states with requests in excess of 925, the remainder will 

be allocated among those states as fol l ows: Each such state will be 

allocated a share of the remainder in the same proportion that its 

unfilled request bears to the total of such unfilled requests. The 



Secretary shall thereupon promptly inform the Secretary of Stat e and 

the Commissioner of Immigration and Naturalization of such estimates 

or of the total assigned to each state. 

(3) Any person in the United States intending to employ an 

alien described in ~~bsection <a> of this section may apply to the 

Governor of the state; or his designee, in which the alien will be 

employed, in such form as the Secretary of Labor may prescribe, and 

submit a statement identifying the occupation in which employment is to 

be offered to the alien, using the Dictionary of Occupational Titles , 

and certifying that the employer will comply with all Federal, 

State and local laws regarding su?h_e~ployment. Upon receipt of 

such application, the Governor, or his designee, shall approve such 

application and endorse it appropriately, if (1) the occupation in which the alien 

is to be employed is not included on the list prepared pursuant to -

subsection Cb> Cl) CA> for such state; and C2> if the number of such 

applications approved for such state in the same twelve-n.onth 

period has not reached the number established for such state 

pursuant to subsection (b)C2). 

(~) Upon approval and endorsement of an application, the 

Governor, or his designee, ·shall transmit the endorsed application 

to the consular office, designated by the employer as the office at 

which the alien will apply for a visa. 

(5) Nothing in this section shall be construed to authorize or 

require the Secretary of Labor or the Governor of any state to 

participate in the recruitment of workers. 

(c) After receipt of the application as provided in 

subsection Cb>C4> of this section, the consular officer may, upon 

application therefor by an alien designated by the employer, issue 

a nonimmigrant visa tc the alien, provided the alien is otherwise 

eligible therefor as provided in subsection Ca) of this section. 



Such visa shall be in the form prescribed by the Secretary of 

State for nonimmigrant visas generally, shall bear the visa symbol 

"M" and shall be valid for no more than f one year rom the date of 
issuance of such visa, and for multiple applications for admission. 

Cd) When an alien in possession of a visa issued pursuant to 

subsection Cc> applies for admission to the United States, the 

Attorney General shall, if he finds that the alien is admissible 

to the United States, admit the alien for a period of no more than 

365 days. 

Ce> An alien admitted pursuant to subsection Cd> of this 

section may be granted permission to ch?tnge employment, upon 

application by the employer for whom the alien desires to work, 

provided that Cl> such employment is in a state participating in 

the program established by this section; and C2> such employment 

is not in an occupation listed pursuant to subsection Cb) Cl> CA) 

for such state. An employer desiring and intending to employ such 

an alien may apply to the Governor of the State, or his designee on 

the form prescribed pursuant to subsection (b) (1) of this section. If 

the Governor, or his designee determines that such employment is not in 

an occupation listed pursuant to subsection (b) (1) (A) of this section 

for the State, he may approve such application and return it to the 

employer. Actual employment of the alien by the new employer prior 

to such approval shall constitute employment in violation of the 

provisions of S(f). The employer shall thereupon furnish the approved 

application to the alien who shall apply to the District 
·-, 

Off ice of the Immigration and Naturalization Service having 

jurisdiction over the place of proposed employment, for annotation 

of the alien's entry record to reflect the change of employment 

and for extension of his authorized period of admission, if 

necessary. 



Cf) ~n alien admitted pursuant to the provisions of this 

section who thereafter is employed in violation of the provisions 

of this section, ;who remains 19nqer than authorized under this 

section , ot otherwise violates the terms and conditions of his 

admission shall not thereafter be eligible for admission pursuant 

to this section. 

Cg> an alien who is the spouse or child of an alien admitted 

pursuant to this section shall not be admissible to the United 

States on the basis of such relationship. 

Ch> No alien admitted pursuant to this section shall be 

eligible to receive any of the followin_g benefits --

( . ' l. . food stamps under the Food Stamp Act of 1964, as 

amended (7 U.S.C. 2011, et seq.); or 

(2) benefits under any State or Federal unemployment 

compensation program based on any services performed or any 

wages earned while present in the United States after such 

admission; Provided, That no employer of such an 

alien shall be exempt from taxation on the wages paid to such 

alien under any state unemployment compensation law or under 

chapter 23 of the Internal Revenue Code of 1954 because of 

such alien's status as an alien, the admission of such alien 

pursuant to this section, or the temporary nature of such 

admission. 

(3)Financial assistnace made available pursuant to the 

United States Housing Act of 1937, Section 235 or 236 or National 

Housing Act or Section 101 of the Housing and Urban Development 

Act of 1965; and 



(4) aid or assistance under a state plan approved under 

title I, x, XIV, or XVI of the Social Security Act (ot her than 

on the basis of a disability described in paragraph (6) of this 

subsection) ; and 

(5) medical assistance under title XIX of the Social Security 

Act (other than in the case of an individual receiving aid under 

a $tate plan approved under title XIV or XVI of the Social Security 

Act, or supplemental security income benefits under title XVI of 

that Act, on the basis of a disabi lity described in paragraph (6) 

of this subsection; 

(6) (1) Section 402(a) (33) of the Social Secuity Act is 

amended by striking out the period at the end thereof and 

inserting instead "other than a nonimmigrant admitted for a 

period of no more than 365 days in order to participate in 

an experimental work program. 

(2) Section 1614 (a) (1) (B) of such Act is amended by 

striking out . the period at the end thereof and inserting 

instead "other than a nonimmi grant admitted for a period of 

no more than 365 days in order to participate in an 

experimental work program. 

(3) Section (2) (a) of such Act is amended 

(A ) by striking out "and" at the end of paragraph (12), 

(B) by striking out the period at the end of 

paragraph (13) and inserting instead "; and", and 

(C) by adding at the end of such subsection the 
following new paragraph: 



•(14) provide that, in order for any individual to be 
a recipient of old-age assistance, or an individual whose 
needs are taken into account in making the determination 
under paragraph (lO)(A), such individual must be either 
(A) a citizen, or (B) an alien lawfully admitted for per
manent residence or otherwise permanently residing in the 
United States under color of law (including any alien who 
is lawfully present in the United States as a result of 
the application of the provisions of section 207(c) of the 
Immigration and Nationality Act (or of section 203(a)(7) 
of such Act prior to April 1, 1980), or as a result of the 
application of the provisions of section 208 or 212(d)(5) 
of such Act), other than a noni.mnigrant admitted for a perioo of no nor e 
t."1an 365 .2ys in order to participate in an experilrental \tA:>rk program. " 

(4) Section 10~2(a) of such Act is amended --

(A) by striking out •and• at the end of paragraph 
( 13) I 

(B) by striking out the period at the end of para
graph (14) and inserting instead •; and•, and 

(C) by adding at the end of such subsection the fol
lowing new paragraph: 

.. ·. 

•(14) provide that, in order for any individual to 
be a recipient of aid to the blind, or an individual whose 
needs are taken into account in making the determination 
under paragraph (8), such individual must be either (A) a 
citizen, or (B) an alien ·lawfully admitted for permanent 
residence or otherwise permanently residing in the United 
States under color of law (including any alien who is law
fully present in the United States as a result of the 
application of the provisions of section 207(c) of the 
Immigration and Nationality Act (or of section 203(a)(7) 
of such Act prior to April 1, 1980), or as a result of the 
application of the provis~ons of section 208 or 212(d)(S) 
of such Act ) , other than a noni:r.unigrant a '.::mi tte::; ~or a perio~ 
of no more than 3~5 days in order to participate in an exper i 
mental work program." 

(5) Section 1402(a) of such Act is amended --

(A) by striking out •and• at the end of paragraph 
(11), 

(B) by striking out the period at the end of 
paragraph (12) and inserting instead •; and•, and 

(C) by adding at the end of that subsection the 
following new paragraph: 



(13) provide that, in order for any individual to be 
a recipient of aid to the permanently and totally dis
abled, or an individual whose needs are taken into account 
in making the determination under paragraph (8), such 
individual must be either (A) a citizen, or (B) an alien 
lawfully admitted for permanent residence or otherwise 
permanently residing in the United States under color of 
law (including any alien who is lawfully present in the 
United States as a result of the application of the provi
sions of section 207(c) of the Immigration and Nationality 
Act (or of section 203(a)(7) of such Act prior to April 1, 
1980), or as a result of the application of the provisions 
of section 208 or 212(d)f5) of SQch Act), other than 
a nonimmigrant adrni~ted f~~ a period of no -more than 365 
days in order to participate in an experimental work program. 

(6) Section l602(a) of such Act (as in effect in Puerto 
Rico, Guam, and the Virgin Islands) is amended --

(A) by striking out •and" at the end of paragraph 
(16), 

(B) by striking out the period at the end of para
graph (17) and inserting i~stead •; and", and 

(C) by adding at the end of such subsection the 
following new paragraph: 

"(18) provide that, ·in order for any individual to be 
a recipient of aid to the aged, blind, or disabled, or an 
individual whose needs are taken into account in making 
the determination under paragraph (14), such individual 
must be either (A) a citizen, or (B) an alien lawfully ad
mitted for permanent residence or otherwise permanently 
residing in the United States under color of law (includ
ing any alien who is lawfully present in the United 
States as a result of the application of the provisions of 
section.207(c) of the Immigration and Nationality Act (or 
of section 203(a)J7) of such Act prior to April l, 1980), 
or as a result of the application of the provisions of 
section 208 or ll2(a) (S)of such Act), other tnan a non-
irnmigrant admitted for a period of no more than 365 days in 
order to participate in an experimental work program." 

(7) Section 1902(a) of such Act is amended 

(A) by striking out the period at the end of 
paragraph (43) and inserting •; and", and 

(B) by adding at the end thereof the following new 
paragraph: 



(44) provide that, in order for any individual to be 
eligible for medical assistance, such individual must be 
either (A) a citizen, or (B) an alien lawfully admitted 
for. perma~ent residence or otherwise permanently residing 
in the United States under color of law (including any 
alien who is lawfully present in the United States as a 
result of the application of the provisions of section 
207(c) of the Immigration and Nationality Act (or of sec
tion 203(a)(7) of such Act prior to April 1, 1980) , or as . 
a result of the application of the provisions of section 
208 or 212(d)(5) of such Act), other than a nonimmigrant · ·, 
admitted for a period of no more than . 365 days in order 
to participate in an experimental work program. 

Ci> Cl> Notwithstanding the provisions of the Immigration and 

Nationality Act, as amended, no alien admitted as a nonimmigrant 

pursuant to the provisions of this section shall be granted 

adjustment of status pursuant to section 245 thereof to that of an 

alien lawfully admitted for permanent residence, change of 

nonimmigrant classification pursuant to section 248 thereof, or 

suspension of deportation pursuant to section 244 thereof. 

<2> Except as otherwise provided in this section, the 

provisions of the Immigration and Nationality Act, as amended, 

shall apply in the administration and enforcement of the 

provisions of this section. 

(j) Not later than ninety days following the end of each 

twelve-month period specified in subsection Ca) of this section, 

the Governor of each state, or his designee, which has participated in the program 

established by this section during such twelve-month period shall 

submit to the Secretary of Labor a detailed report of the 

operation of the program.in such $tate. The report shall contain 

such information as the Secretary of Labor may prescribe, 

including, but not limited to, the number of workers employed 



under this program in the state, the occupations and industries in 

which such workers were employed, the locations within the state 

at which such workers were employed, and the wages and working 

conditions of such employment. 



Section 601 

THE TEMPORARY MEXICAN WORKER ACT 

ANALYSIS 

would establish a two-year program for the ad-

mi ssion of nationals of Mexico for employment in jobs for which 

there is a shortage of domestic workers. The jobs could be in 

any field, skilled or unskilled, provided that there was a lack 

of available labor. Because the program is a pilot project and 

is intended as a test, it would not only be limited in time to a 

two-year period, but also be limited in size to 50,000 workers 

per year. 

Under the proposal, the participating states of the United 

States would determine for each fiscal year the occupations in 

each state for which there is an adequate supply of workers. 

Also, each participating state would estimate the number of 

alien workers for whom employment might be available in other 

occupations within the state without adverse effect on the labor 

market in the state. These estimates would be submitted to the 

Secretary of Labor who would total them. If they amounted to a 

grand total of 50,000 -or less, the Secretary would simply assign 

as each state's share the number estimated by the state. If the 

grand total exceeded 50,000, the Secretary would assign as each 

state's share a proportionate share of the 50,000 total, taking 

into account the size of the state's total request. 
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An employer desiring to hire a Mexican worker under this 

program would apply to the Governor of the s ·tate. The Governor 

would verify that the proposed job is not in an occupation in

cluded on the "adequate supply of labor list" for the state in 

which the job is located and that the number of approvals for 

that year for that state had not reached the number assigned for 

that state. After verifying these two items, he would then send 

the application to the consulate in Mexico at which a worker 

designated by the employer will apply for an entry visa. 

The consul will verify that the worker is generally admis

sible under the immigration law and, if so, issue a visa. When 

the worker applies to enter this country he will be admitted for 

a period of up to twelve months. During the period of empl oy

ment, the worker would be allowed to t ravel back to Mexico for 

short visits and return to his job. 

If the worker desired to change jobs after admission, his 

new employer would apply to the Governor of the state in which 

the new job is located for permission to do so. The Governor 

would grant the permission if the new job was not included on 

the "adequate supply of labor list" for the state in which the 

job was located {either the same state or another and either the 

same type of job or a different type}. The numerical limit on 

the number per state would not apply to requests to change em

ployment. 
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Mexican workers admitted under this program would not be 

allowed to bring their families with them and would be ineli

gible to receive a number of social benefits which citizen and 

permanent resident workers can receive. On the other hand, these 

Mexican workers would find themselves significantly better off 

than they now are as workers here without lawful status or a 

legal right to be employed. First, they would have the legal 

right to be employed in the jobs they have and would have ob

tained those jobs through a formal, open procedure. Also, and 

perhaps even more important, they would be allowed to change 

jobs legally under a simple procedure. This second feature will 

do much to eliminate the exploitation which now often takes 

place. 

At the same time, however, the interests of citizen and per

manent resident workers are protected by the requirement that 

the Mexican worker not be employed in jobs for which there is an 

adequate supply of American workers. 

Mexican workers-aqmitted under this program who violate the 

terms of their admission (for example, by taking a job in a 

listed occupation or by staying longer than permitted) would 

not only be subje~t to - the general provisions of the immigration 

law regarding deportation, but would also be prohibited from 

future participation in this program. Also, participants in this 

program would be barred from certain general benefits under the 
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immigr at ion law such as adjustment of status to permanent resi

dent, suspension of deportation and change to another nonimmi

grant classification. 



TITLE VII THE IMMIGRATION EMERGENCY ACT 

Section 701 . Chapter 4 of Title II of the Immi gration and Nati onality 

Act is amended by inserting at the end thereof the following new 

sections (8 U.S.C. 1230A through 1230E): 

Section 240A. Declaration of Immigration Emergency 

Ca> The President may declare an immigration emergency with 

respect to any specifically designated foreign country or 

countries or geographical area or areas, if the President, in his 

judgment, determines that: 

a substantial number of aliens who lack documents 

authorizing entry to the United States appear to 

be ready to embark or have already embarked for the 

United States, and the aliens will travel from, or 

are likely to travel in transit.through, the foreign 

country or countries or the _foreign geographical area or 

areas; and 

the normal procedures of the Immigration a.nd Nationality 

Act or the current resources of the Immigration and 
' 

Naturalizat~on Service would be inadequate to respond 

effectively to the influx of these aliens. 

Cb) Within 48 hours of the declaration of any immigration 

emergency, the President shall inform the Speak~r of ~he House a nd 

the President -pro-ternpore of the Senate of the reasons prompt i ng 



the declaration. The President shall cause the declaration to be 

published in the Federal Register as soon as practicable. The 

declaration shall expire automatically 120 days after its procla

mation, unless ended sooner by the President. The President may 

extend the declaration for additional periods of 120 days by 

following the procedures set forth in this subsection, if, in his 

judgment, the conditions listed in subsection Ca> continue to 

exist. 

Section 240B. Emergency Powers and Procedures 

Ca> Upon the declaration of an immigration emergency under 

Section 240A, the President may invoke ··the following emergency 

powers and procedures: 

c 1) Any or all United States vessels, vehicles and aircraft, 

and any other vessel, vehicle or aircraft which is 

owned or operated by, chartered to, or otherwise 

controlled by one or more citizens or residents of 

the United States o~ corporations organized under 

the laws of the United States or of any polibical 

subdivision thereof, bound directly or indirect1y 

for a designated foreign country or foreign ge:::>graphical 
-

area may be precluded from departing from the 

United States or may be intercepted while en route 

and required to return to the United States if 

feasible, or to any other reasonable location until 

such time as it is feasible to return to the United 

States, or, if appropriate, allowed to proceed to 

any other reasonable location. 

The arrival in the United States of any aliens or 

class of aliens who lack documents authorizing entry 



· to the United States or who are otherwise 

inadmissible and who are traveling directly 

or indirectly from or in transit through a 

designated foreign country or -foreign geographical 

area may be prevented by ret~rnipg or requiring 

the return ·of such alien or anv vessel. 

vehicle, or aircraft carrying any such alien 

to the designated count~ or area, or to some 

other reasonable location. 

The exclusion or admission to the United States 

of any ali~n, regardl~ss of nationality, who is 

traveling- or has traveled to the United States directly or 

indirectly from or through the designated foreign 

country or foreign geographical area and woo is not in 

possession of a visa or other entry document 

required for admission to the United States by 

statute or regulation may be determined under 

procedures established by the Attorney General 

(whether by regulation or otherwise), and no such 

alien shall be presented for inquiry before a 

special inquiry officer unless such presentation 

is authorized by the Attorney General pursuant to 

regulation. 

Cii> Notwithstanding section 2h8, or any other provision 

of law, the Attorney General may establish by regu

lation or otherwise a separate procedure to consider 

an asylum claim advanced by an alien whose admissi

bility is to be determined in accordance with this 

paragraph. 



<iii> ~y alien found inadmissible to the United 

States pursuant to the procedures established 

by the Attorney General under this paragraph 

shall be deported to the country from whence 

he came. If the Attorney General determines 

that the alien should not or cannot practicably 

be removed to the country from whence the alien 

came, the Attorney General may deport the alien 

to any country described in section 243<a>, 

without regard to the designation of the alien 

or the order of countries set forth in section 

243Ca>. 

Civ> Any alien admitted to the United States under this 

paragraph shall be admitted for such time and 

under such conditions as may be prescribed by the 

Attorney General, including the giving of a bond 

with sufficient surety in such sum and containing 

such conditions as the Attorney General shall 

prescribe to insure compliance with the terms and 

conditions of the alien's admission. 

(V) No court sh~ll have jurisdiction to review the 

determination of admissibility or nonadmissibility, 

or the determination of any asylum claim with 

respect to any alien who is subject to this 

paragraph. 

(4) Every alien who is subject to the provisions of this 

section shall be detained pending a final determina

tion of admissibility, or pending release on parole, 



or pending deportation if the alien is found 

excludable, unless an examining officer finds 

that the alien is clearly and beyond a doubt 

entitled to be admitted to the United States. 

Such detention shall be in any prison or other 

detention facility or elsewhere, whether main

tained by the Federal Government or otherwise, 

as the Attorney General may direct. The Attorney 

General may at any time transfer an alien from 

one place of detention to another. No alien 

shall be released from detention pending a final 

determination of admissibility, or pending depor

tation if the alien is found excludable, except 

in the discretion of the Attorney General, and 

under such conditions as the Attorney General may 

prescribe, including release on bond. Any alien 

applying for admission from foreign contiguous 

territory may, in the discretion of the Attorney 

General, be required to remain outside of the 

United States pending a final determination of 

admissibility. No court shall review any decision 

of the Attorney General made pursuant to this 

paragraph to detain, to transfer or to release 

an alien, except that any person so detained may 

obtain review, in habeas corpus proceedings, on 

the question of whether that person falls within 

the category of aliens subject to detention. 

Nothing in this paragraph shall relieve a carrier 



or any other person of any liability, duty 

or consequence pertaining to the detention 

of aliens which may arise under any other 

provision of the Act or other law. 

CS> Ci> The President may exempt any source of 

any department, agency, or instrumentality in 

the executive branch from applicable environ

mental requirements pursuant to section 1323Ca) 

of title 33 and sections 300j-6Cb>, 4903, 6961, 

and 7418Cb) of title 42 of the United States 

Code. 

Cii> Upon a Presidential finding, transmitted to 

Congress, that an exemption is necessary to 

respond to an immigration emergency, the President 

may exempt any source or action of any department, 

agency, or instrumentality in the executive branch 

which is directly and substantially related to an 

immigration emergency from applicable requirements 

of the National Environmental Policy Act, 42 U.S.C. 

4331 et seg., the Coastal Zone Management Act, 46 

u.s.c. 1451 et seg., the Endangered Species Act, 16 

U.S.C. 1531 et seg., The Fish and Wildlife Coordina

tion Act, 16 u.s.c. 661 et~., the Historic 

Preservation Act, 16 U.S.C. 470 et seg., and from 

the applicabie requirements of any other Federal, 

state or local law which is intended principally to 

protect or preserve the environment, wildlife, or 

aspects of the history or heritage of the United 

States. 



<iii> Except with respect to matters concerning 

the detention of aliens, an exemption under this 

paragraph shall lapse upon termination of an 

immigration emergency. In no event shall any 

exemption under this paragraph last more than one 

year. An exemption with respect to matters con

cerning the detention of aliens shall last until 

terminated by the President, or the expiration 

of one year, whichever occurs first. During the 

time period in which an exemption applies the 

President may, in his discretion, require that a 

source nonetheless meet certain environmental 

standards without thereby creating a private 

right of action to enforce that requirement. 

<b>Cl> During the existence of the immigration emergency, 

the President may order the closing or sealing of 

any harbor, port, airport, road or any other place, 

structure or location which may be used as a point 

of departure from the United States to a designated 

foreign country or foreign geographical area, if, in the 
-

President's judgment, such action is necessary to 

prevent the arrival in the United States of aliens 

who are inadmissible and who are traveling from or 

in transit through a designated country or area. 

(2) No person shall cause any vessel, or aircraft to 

depart from or beyond or enter into a closed or 

sealed harbor, port, airport, road, place, struc-

ture or location during an immigration emergency, 

unless written permission has been obtained for 



such departure prior to the actual departure 

of the vessel, or aircraft. 

( 3 ) Permission for departure fran or ' beyond or entry ·into-a 

closed or sealed harbor, port, airport, road, 

or any other place, structure or location shall 

be given only for those vessels, ,,ohi~J.A~, 

aircraft which are clearly shown not to be 

destined for a designated foreign country or foreiqn 

geographical area. The agency designated by 

the President under subsection Cc> of this 

section shall prescribe the procedures to be 

followed in requesting departure permission. 

In the absence of such procedures, permission 

may be sought from any agency directly involved 

in the closing or sealing of the harbor, port, 

airport, road, or other place, structure or 

loc~tion. A final decision shall be made on 

any request for departure permission within 72 

hours of the request, unless the person seeki~ 

such permission consents to a longer period. If 

no action is taken on the request within the 

requisite period, the request for departure 

permission shall be deemed denied. 

(4) The district courts of the United States shall 

have jurisdiction to review any final decision 

denying permission to depart under paragraph (3) 

of this subsection, except that review may be 

obtained prior to a final administrative decision 

with respect to any vessel, vehicle or aircraft if 



irreparable injury would occur before a 

final administrative decision could be 

obtained. 

(c) Although the President may not delegate the authority to 

initiate those emergency powers of this section which expressly 

require Presidential invocation, the President may designate one 

or more agencies of the Federal Government to administer the pro

visions of sections 240B through 2400. In the course of enforce

ment of these provisions, the designated agency may promulgate 

regulations and may request assistance from any state or local 

agency or from any civilian Federal agency. The President may 

direct that any component of the Department of Defense, including 

the Army, Navy, and Air Force, provide assistance, any statute, 

rule or regulation to the conti;.ary notwithstanding. Any such 

agency or military component may assist in the actual detention, 

removal and transportation of an alien to the country to which he 

is being deported. 

Cd) Notwithstanding any other provision of law, any agency 

or military component requested or directed to render assistance 

or services during an _immigration emergency is authorized to stop, 

board, make arrest of persons, inspect and seize any vessel, vehicle 

or aircraft which is subject to the provisions of sections240B through 2400. 

(e) In providing assistance under sections 240B through 

2400, agencies shall have the same authority as for disaster 
. 

relief under 42 U.S.C. 5149. 

Cf) The provisions of paragraphs (3) and C4> of subsection 

Ca> of this section shall continue to govern any aliens subject to 

those provisions, regardless of the termination of the irrunigration 

emergency. 



Cg> The President may direct the enforcement of subsection 

Ca> of this section beyond the territorial limits of the United 

States including on the high seas. 

Ch> Nothing in this section shall relieve any carrier or any 

other person of any civil or criminal liability, duty, or conse

quence that may arise from the transportation o·r the bringing of 

any alien to the United States. 

' Section 7 240C. Travel Restrictions and Licensing 

<a> Upon the declaration of an immigration emergency under 

section 240A, it shall be unlawful for any person to cause any 

United States vessel, vehicle or aircraft, or any other vessel, 

vehicle or aircraft which is owned by, chartered to or otherwise 

controlled by one or more citizens or residents of the United 

States or corporations organized under the laws of the United 

States or of any political subdivision thereof, to travel or be 

transported to a designated foreign oountry or foreign geographical area 

or to within such distance therefrom as the President may specify, 

unless prior approval has been obtained from an agency designated 

by the President. 

Cb) Tha designated agency may, for authorized purposes, 

grant prior approval for travel to or around a designated foreign 

country or geographical area by regulation for certain classes or 

categories of vessels, vehicles and aircraft. The owner or 

operator of any vessel, 7ehicle .. or aircraft not authorized by 

regulation to travel to or around a designated country or area may 

apply to the designated agency for a license granting permission 

for one or more trips to that country or area. The designated 

agency shall establish by regulation the procedures governin~ the 

application for and the approval and revocation of such licenses. 



The designated agency may authorize officials of any other United 

States agency to accept and transmit applications for licenses to 

the designated agency or to grant or deny such licenses under 

standards established by the designated ageny. 

<c> No travel to or within such distance as the President 

may specify from a designated foreign country or area shall be 

approved if it appears that such travel may result in or contrib

ute to a violation of any statute or regulation relating to the 

immigration of aliens to the United States. 

Cd> Nothing in this section shall be construed to require 

the agency designated by the President -to approve the travel of 

any vessel, vehicle or aircraft to a designated country or area or 

within the specified distance therefrom. 

Section 2400 Penalties 

Ca) Cl) Any vessel, vehicle or aircraft involved in a viola

tion of section 240BCb>C2> or section 240CCa> shall be forfeited 

~nd thP. owner, operator, and any person causing such vessel, 

vehicle or aircraft to be involved in the violation shall be sub

ject to a civil fine of $10,000 for each separate act in violation 

of those sections. This subsection shall become effective on the 

day following the day -of publication of the declaration of the 

immigration emergency in the Federal Register, except that this 

subsection shall be immediately effective as to . any person who has 

learned or been informed of the existence of the declaration. 

(2) All provisio~s of the customs laws relating to the 

seizure, summary and judicial forfeiture, and condemnation of 

property; the disposition of such property or the proceeds from 

the sale thereof; the remission or mitigation of such . forfeiture; 



· and the compromise of claims and the award of compensation to 

informers in respect of such forfeitures shall apply to seizures. 

and forfeitures incurred or alleged to have been incurred, under 

the provisions of this section insofar as applicable and not 

inconsistent with the provisions hereof, except that duties 

imposed on customs officers or other persons regarding the seizure 

and forfeiture of property under the customs laws may be performed 

with respect to seizure and forfeitures carried out under the pro

visions of this section by such officers or persons authorized for 

that purpose by the Attorney General. 

(3) Whenever a conveyance is forfeited under this section 

the Attorney General may: 

Ci> retain the conveyance for official use; 

Cii> sell the conveyance, in which case proceeds 

from any such sale shall be used to pay all 

proper expenses of the proceedings for for-

feiture and sale including expenses of seizure; 

maintenance of custody, advertising, and,court 

costs, with the remaining proceeds, if an~ 

turned over to the United States Treasury; 
-~ 

Ciii> req,_uire that the General Services. Administra-

tion, or the Federal Maritime Commission if 

appropriate under 40 U.S.C. 484(i), take custody 

of the conveyance and remove it for disposition in 

accordance with law; or 

(iv> dispose of the conveyance in accordance with 
.. 

tl· terms and conditions of any petition of 

remission or mitigation of forfeiture granted 

by the Attorney General. 

(4) In all suits or actions brought for the forfeiture of 

any conveyance seized under this section, where the conveyance is 



claimed by any person, the burden of proof shall lie upon such 

claimant: Provided, that probable cause shall be first shown for 

the institution of such suit or action, to be judged of by the 

court. 

Cb> Any person who knowingly engages or attempts to engage 

in any conduct prohibited by the terms of section 240BCb>C2> or 

secti~n 240C(a) shall be guilty of a felony, and upon conviction 

thereof shall be punished by a fine not exceeding $50,000 or by 

imprisonment for a term not exceeding five . years, or both, for 

each separate prohibited act. This subsection shall become effec-

tive on the day following the day of publication of the declara-

tion of the immigration emergency in the Federal Register, except 

that this subsection shall be immediately effective as to any 

person who has learned or been informed of the existence of the 

declaration. 

Cc> Any alien who willfully violates a condition of his 

admission under section 240B shall be guilty of a misdemeanor and 

upon conviction thereof shall be fined not more than $1,000 or 

imprisoned for not more than one year, or both. 

Cd> The requirements and sanctions imposed by this section 

shall be in addition to those set forth by other provisions of 

law. 

Ce> Violations of any provisions of the Immigration and 

Nationality Act committed during the immigration emergency may be 
~ 

investigated by the Federal Bureau of Investigation, the Immigra-

tion and Naturalization Service, the Coast Guard, or any component 

of the Department of Treasury. Assistance in investigating or enforcing 

this section may be provided by any Federal, with the approval of 

the Attorney General, state or local agency including the Army, 



Navy, and Air Force, any statute, rule, or regulation to the 

contrary notwithstanding. 

Section 240E. Definitions 

As used in chapters 240A through 2400: 

Cl> The term •vessel• means any ship, boat, barge 

submarine, raft, or other craft or structure 

capable of being used as a means of transporta

tion on, under or immediately above the water. 

<2> The term •vehicle• means any automobile, motor-
' 

cycle, bus, truck, cart, train., or other device 

or structure capable of being used as a means of 

transportation on land. 

(3) The term "aircraft" means any airplane, helicopter, 

glider, balloon, blimp, or other craft or structure 

capable of being used as a means of transportation 

in the air. 

(4) The terms "United States vessel, vehicle or aircraft" 

include any vessel, vehicle, or aircraft documented, 

registered, licensed, or numbered under the laws of 
) 

the United Scates or any political subdivision thereof. 

<S> The term "agency" includes any executive department 

and components thereof, Government corporation, 

Government controlled corporation, or other estab-

lishment in the executive branch of the Government 

(including the Executive Office of the President), 

or any independent regulatory agency." 

Sec~ 702. 

Subsection (b) of Section 273 of the Immigration and 

Nationality Act CS USC 1323Cb)) is amended by substituting the 



figure •$3,000" for the figure of $1,000 in the first sentence 

thereof, by deleting the last sentence of that subsection, and by 

adding the following at the end thereof: 

•such sums shall be a lien upon the vessel or aircraft 

involved in a violation of the provisions of subsection 

<a> of this section, and such vessel or aircraft may be 

libeled therefore in the appropriate United States Court. 

In addition, pending the determination of liability to 

the payment of such sums or while such sums remain unpaid, 

said vessel or aircraft may be denied clearance, or 

summarily seized, or both, unless a .. deposit is made of 

an amount sufficient to cover such sums or of a bond with 

sufficient surety to secure the payment thereof satis

factory to the Attorney General." 



Sec. 703. ~35(b) of the Imnigration and Nationality Act (8 u.s.c. 1225(b)) 

is azrerxled to read as follows: 

"Sec. 235(b) Provided that an "Imnigration Em:!rgency" has oot been declared, an 

imnigration officer shall inspect each alien, wtx:> is required to have docurrentation 

seeking ent.I:y to the united States and shall make a determination on each alien's 

admissibility. (1) The decision of the imnigration officer on admissibility of an alien 

shall be final, and oot subject to further agency review' or to ju::licial review', if 

the inrnigration officer determines an alien to be an alien crewrran, a stowaway 
urx3er section 273(d) of this Act, or an alien who does not present docunentary 
evidence of U.S. citizenship, or lawful admission for permanent residence, or a 
visa or other entry docunent, or a certificate of identity issued under section 
360(b) to support a claim of admissibility. (2) hty alien not exchrled under 
paragraph one of tnis subsection who does not appear to the examining 
imnigration officer to be clearly and beyond a dout: entitled to admission 
shall be detained for further inquiry by a special inquiry officer under 
section 236." 

Sec. 704. 

There are authorized to be appropriated to the President 

specifically to fund expenses incurred in carrying out the pur

poses of Sections 240A through 240E of the Immigration and ,, 
Nationality Act an arrount not to exceed 35 million. Arrounts appropriate:: 

under this section are authorized to remain available until expended. 



SFX:TICN-BY-SFX:TICN ANALYSIS CF LffiISIATICN NJTHORIZIN; THE 
PRESIDENT TO DEOARE AN "IMMIGRATICN EMER;ENCI" TO RESPClID 
TO THE MASS MIGRATICN CF VISALESS ALIENS 

Declaratioo of the Emergency 

Section 240AC a> allc:MS the President to declare an irnnigration 
emergency if, in his judgment, a substantial nurrber of undocumented 
aliens are abalt to enbark or have atbarked for the United States, 
and the procaiures of the Inmigration and Nationality Act or the 
resc::urces of the Inmigration and Naturalization Service woild be 
inadequate to respond to the expectai influx. The triggering 
criteria have been broadly wordei to allcw the President reasonable 
flexibility. Clearly, the Secretary of State and the Attorney 
General wa.ild play key roles in advising the President concerning 
the need for and the consequences of declaring an emergency. 

The language pertaining to a "substantial nurrber" of aliens 
is necessarily inexact. The President cruld not have expected to 
have precise estimates of the nurrber of undocwrented aliens who 
may be abc::ut to travel to the United States. The phrase "substantial 
nurrber" wruld clearly permit the declaration of an .i.mnigration ener
gency in response to a sib.lation such as existed before the 1980 
cu.ban flotilla, in which well over 100,000 aliens came to the United 
States. It is not, however, intended that declarations of emergencies 
be limited to situations involving the exceptionally large nurrbers 
associated with the 1980 CUban flotilla. Rather, it is anticipated 
that an inmi.gration emergency coold be declared even if only a ff!M 
thrusand aliens were expected to arrive over the crurse of several 
weeks. Coosequently, a key factor in assessing the need for invoking 
these emergency powers is the adequacy of the response that wruld 
be made using the nomal exclusion and asylwn procedures of the 
Irrmigration and Nationality Act and the available resrurces of t:I?e 
Inminrntion and Naturalization Service. Q1 the other hand, while:) 
seric::us prcblerrs exist with respect to daily illegal border crossings, 
it is not expected that such activity wc::uld lead to the declaration 
of an emergency absent other exceptional circurrstances. - ~ 

Subsection Cb) of section 240A provides that within forty-eight 
hc::urs of the declaration of an imnigraticn emergency the President 
must inform the President pro-tarpore of the Senate and the Speaker 
of the Hc::use of his reasons for invoking the emergency provisions. 
The emergency wc::uld end autanatically after 120 days, or earlier if 
ordered by the President, unless extended for an additional 120-day 
pericd or pericds by the President. 

Emergency Powers 

Section 240B of the bill sets forth the emergency powers and 
procedures which cruld be invoked p.irsuant to a declaraticn of an 
anergency. Under subsection Ca) C 1>, the President cc::uld restrict 



or ban the travel of vessels, vehicles, and aircraft to a designated 
cruntry or area. This wruld deter such vessels, vehicles, and air
craft fran picking up undoc:unented aliens seeking to enter the United 
States. This subsectic:n wruld also authorize the interceptic:n of 
vessels, vehicles, and aircraft travelling to the prohibited camtry 
or area and force then to return to the United States, or to other 
reasonable locations. Intercepted conveyances not likely to violate 
the travel restrictions cruld be allowed to proceerl freely to other 
places. 

Subsection Ca> Cl) wruld have a clear irrpact en the constitution
ally protected right to international travel. In the recent decisicn 
of Haig v. ~, U.S. (June 29, 1981), the Suprane Crurt 
noterl, hor"1ever, that "the freedan to travel rutside the United States 
must be distinguished fran the right to travel within the United 
States. II Slip q:>. p. 25. Quoting fran califano v. Aznovorian, 439 
U.S. 170, 176 (1978>, the Crurt stated: 

Aznovorian urges that the f reedan of international travel 
is basically equivalent to the constitutional right to 
interstate travel, recognized by this Coort for CNer 100 
years. But this Crurt has often pointerl a.it the crucial 
difference between the f reedan to travel internationally 
and the right of interstate travel. 

The constitutional right of interstate travel is 
virtually unqualified. By contrast the "right" of 
international travel has been considered to be no more 
than an aspect of the "liberty" protected by the r:ue 
Process Clause of the Fifth Amendment. As such this 
"right" the Crurt ha5 held, can be regulated within the 
boonds of due process. [Citations anitted.) Slip q;>. 
pp. 25-26. 

It is clear fran the Agee decision, that the right to travel rut
side the United States can be restricted subject to due process 
limitations. 

This energency legislation provides the requisite due process 
by establishing a licensing process in section 240C which wOlld 
allow the Governennt to approve such travel where adequate safe
guards exist to insure that the Government's interests are protected. 
The provision is tailored to address the perceived harm, narrEly, 
the influx into the United States of a large nwnber of visaless 
aliens. Furthermore, the restriction does not unnecessarily infringe 
on the right of travel, because individuals are free to travel to 
a designated foreign coontry or geographical area, by foreign carrron 
carriers for exa.rrple, as long as no United States owned or con
trolled conveyances are transported to the designated coontry or 
are3.. Canpare Zenel v. Rusk, 381 U.S. 1 (1969), with Kent v. Dulles, 
357 U.S. 116 <1958). 
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SUbsection ca>C2> of section 240B is intended to pennit the 
intercepticn of vessels oo the high seas and to pennit the return of 
any aliens or vessels, vehicles, or aircraft carrying such aliens to 
the designated cruntry or to any other suitable cruntry or area. The 
paver to return aliens to the designated cruntry or to any other 
suitable cruntry or area sha.ild be administered with due regard for 
this nation's international cbligations related to refugees and the 
granting of asylum. 

Subsection Ca> C3) Ci> and Cii> wruld pennit the utilization of 
procedures designed to expedite the adjudicatioo of exclusioo and 
asylum proceedings. It 'WCllld not, however, absolve the Government 
fran the respcnsibility to make admissioo and asylum detenni.nations, 
and thus shoold not am:unt to an abr01aticn of oor treaty cbliga
tioos in this area. cne of the primary means of expediting exclusion 
procedures is the eliminaticn of the requirerent that an i.rcmigratian 
judge conduct hearings. 

Since the Attorney General is authorized to set up procedures 
for making exclusion and asylum determinati6ns, he can set up 
different procedures for different types of cases. Thus, those 
undocurrented aliens who claim to be United States citizens or to be 
lawfully admitted aliens nay receive different review than that 
afforded aliens who have no colorable claims for admissicn into the 
United States. 

Subsection (a)C3>Ciii) woold authorize returning an alien to 
a cruntry, other than the cruntry fran whence he carre, if the 
Attorney General detennines that it woold not be practicable or 
appropriate to return the alien to the caintry f ran which he carre. 
Under section 237 of the Act (8 U.S.C. 1227), an excluded alien nust 
be returned to the camtry fran "whence he carre." This limitaticn 
of the current law does not provide the flexibility needed in times 
of crisis. Subsection (a)(3)Ciii) will provide flexibility by' 
permitting the Attorney General to deport the alien to his nath~ 
land . even if that is not the cruntry "fran whence he carre," or to 
any camtry which is willing to accept the exclude:i alien. As state:i 
above, in the discussion of section 240BCa>C2), the dep9rtation of 
aliens shculd be administered with due regard for this nation's 
international cbligations related to refugees and the granting of 
asylum. 

Subsection Ca>C3)Civ> authorizes the Attorney General to 
prescribe the tenrs and conditions under which an alien wruld be 
crlmi.tted to the United States. The posting of a bond with suffi
cient surety to ensure corrpliance with the conditions of crlmission 
is specifically authorized. 

Subsection (a)(3)(v) wculd eliminate judicial review of 
exclusion and asylum detenninations. For years, aliens who are 
clearly not entitled to enter the United States have cane here 
and been able to retlain indefinitely while their cases proceed 
thra.igh the labyrinth of administrative and judicial proceedings. 
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The aliens have been able to take advantage of ca.irt ordered or 
autcmatic stays of deportatioo. It is cbvia.isly in the interest 
of such aliens to take advantage of f!Nery procedural and judicial 
avenue available to them regardless of the rrerits of their cases. 
By expediting the administrative procedure and eliminating judicial 
rf!Niew of the administrative decisioo, it will be possible to dis
pose of these cases nuch irore quickly than is possible under 
current law. 

The elimination of judicial review is a significant step and 
has been taken ooly after seria.is consideratioo. The law is clear, 
however, that those aliens seeking admissi on to the United States 
have only the due process rights which Coogress decides to give 
them. Knauff v. Shaughnessy, 338 U.S. 537 (1950>. Moreover, air 
treaty cbligations with respect to refugee claimants do not mandate 
any particular procedures which nust be followed in resolving claims 
of persecutim. 

SUbsection (a)(4) of section 240B provides for the detention 
of every alien, except those who are beyond-- a da.ibt entitled to 
be admitted to the United States, pending a final. determination of 
crlmissibility, or pending release on parol e, or pending deportation 
if the alien is fa.ind excludable. This paragraph makes clear that 
the Attorney General has corrplete discreti on as to where such aliens 
will be detainedJ including in federal pri sons where apprcpriate. 
This paragraph is not intended to grant the Attorney General pcwer 
to direct other governmental agencies to ha.ise detained aliens. The 
power of the Attorney General to request assistance f ran such 
agencies is addressed in subsection <c> of section 240B. 

If an alien is fa.ind excludable he can be detained until such 
time as he can be deported. The language of this paragraph is also 
intended to permit the indefinite detentioo of the alien if no 
camtry is willing to accept him, such as occurred in the a.lban 
flotilla situati<n. The Attorney General's decisioo as to where an 
alien shculd be detained is not subject to judicial review; however, 
an alien can cbtain habeas corp.is review en the issue of whether he 
falls within the category of aliens subject to detention. 

Subsecticn (a) CS> -of section 240B wruld exerrpt actions taken 
during an immigration anergency fran the restraints of the nation ' s 
environmental laws. The first paragraph rrerely references existing 
Presidential exemption authority under the Clean Air Act, Clean 
Water Act, Safe Drinking Water Act, Resa.irce Conservation and 
Recovery Act and the Noise Control Act. · The second paragraph 
provides the President with additional exerrption authority with 
respect to other rrajor Federal environmental requirenents, as well 
as state and local requirements, but limi ts that authority in that 
it must be closely tied to the demands of an immigration anergency. 
The third paragraph places limits on the tirre the exerrptions can 
remin in effect but in no event can they last longer than one year. 
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The Federal Government shculd be able to carply after a year with 
environmental requirarents such as sewage discharge f ran a detention 
facility. If this will not be possible, legislation granting further 
exerrpticns can be cbtaina:i f ran Congress. 

These environmental exerrptions will allcw the Government to 
deal quickly with an emergency withcut litigants inpa:iing those 
efforts thcugh ccurt stays and injunctions such as CCC'Urred during 
the 1980 cu.ban flotilla when efforts to transfer aliens to Fort 
Allen, Puerto Rico were blocka:i by a ccurt injunction. See Cannon
wealth of Puerto Rico v. ~skie, 507 F. Supp. 1035 CD.P.R. 1981>. 

Subsection 240B Cb) creates special energency pc:Mers which 
wruld allo-4 the President to order the sealing or closing of roa:ls 
or harbors if necessary to prevent the arrival of the aliens in the 
United States. The ?-trpose of this provision is to pennit authori
ties to close a harbor or airport before ships or planes can depart 
for the ?lrpose of picking up aliens and bringing than to the Unita:i 
States. In addition, roads leading to harbors, for exarrple, may 
be closed in order to prevent people fran launching their boats. 
It is cbvicusly easier for authorities to quarantine harbors and 
airports and to prevent boats and planes or other conveyances f ran 
leaving, than it is to try and intercept such conveyances cnce 
they have dispe~sa:i or have entered foreign territory. 

During the time a harbor, port or road is sealed, it wi 11 be 
left to the designated agency or the agency which is closing the 
harbor, port or road to determine whether a vessel, vehicle or 
aircraft will be allowed to depart c · to travel en such rocrl. If 
the facts indicate that the vessel, or aircraft is not ba.md for 
the designated foreign ccuntry, then permissicn will be given to 
proceed. The burden, however, wi 11 be en the party seeking perrnis
sicn to depart to show that he in fact is not intending to go to 
the designated foreign country. A party who is denied permission 
to depart nay seek judicial review of the agency's decisicn in~ 
Unit...1 States District Crurt. Judicial review prior to the 
exhaustion of administrative remedies can be cbtained if a party 
can show he wculd suffer irreparable injury shculd his ~eparture 
be delayed. Thus, a captain of a ship with perishable cargo 
will be able to seek i.rranediate judicial review if it appears 
that awaiting a final administrative decision w01ld be itself 
result in loss or spoilage of the cargo. 

Subsection Cb) (3) provides that the agency designate:l by the 
President shall set up procedures to be followed in requesting 
departure permissim. l'he provision reccgnizes, however, that 
there iray be no procedures establishoo for granting permission 
to depart. In this situation, the agency which is responsible for 
the closing of the harbor, airport, or road will ITBke such 
detenninations. However, once the designated agency establishes 
prccedures for cbtaining departure permission, these procedures 
will have to be followed. 
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The sealing of harbors, ports or rc:als, will interfere with 
the right to travel. As discussed previa.isly, however, the right 
to travel a.itside the United States is not absolute and can be 
restricted where the limitati<Xl is tailored to a perceived hann 
and does not unnecessarily infringe CXl the right to travel, and 
where the necessary due process safeguards are provided. Haig 
v. ~, -- U.S. -- (June 29, 1981), Slip cp. pp. 25-26. 

Some constraints CXl dorrestic travel may also result f ran the 
sealing of harbors or airports or the closing of roads. Individuals 
wa.ild, of ca.irse, remain free to travel within the United States. 
H°"'1eVer, it is rec03nized that restricting the rrovanent of C<XlVef
ances may also at least tenporarily restrict the rrovement of the 
persons C'Nning or using those conveyances. 

The requirement that an administrative decisiCXl CXl departure 
permission be ma.de within 72 hairs rec03nizes the need not to 
unduly restrain dcrre.stic travel, as well as legitimate international 
travel. Carpelling justifications for sane limitations en dcrre.stic 
travel, rroreover, exist because of the practical enforcement 
prcblerrs associated with the interdiction of widely dispersed 
vessels, aircraft in flight, and vehicles that have entered foreign 
territory, and because of the injury to the United States which 
wa.ild occur if a mass rnigraticn of undocwrented aliens were to take 
place. 

SUbsection Cc> of section 240B authorizes the President to 
designate an agency or agencies which are to be responsible for 
carrying a.it the emergency provisions cnce they have been invoked 
by the President. In additicn, state or local agencies or any 
civilian Federal agency may be called en for assistance. The 
President may direct that any corrponent of the Department of Defense 
provide assistance. By specifically permitting the Arrrrj, Navy, and 
Air Force to enforce these provisions, any prcblerrs with the Posse 
Cani tatus Act are eliminated. State and local agencies wculd be 
called-upon to render aid within the limits of their general corrpe
tence and wculd not be asked to rra.ke asylum and admissibility 
determinations. 

Subsection Cd> grants search and seizure powers to agencies 
enforcing the provisons of this emergency l egislation. The bcxiy 
of law governing the search and seizure powers of the INS and Coast 
Guard has seen sorre changes in recent years, and no atterrpt has been 
made to define the permissible limits of law enforcement in this 
respect. The actual exercise of these search and seizure pONers 
wa.ild, hcwever, be consistent with prevaili ng interpretations of the 
Foorth Amendrrent. 

Under current law, the Coast Guard has broad authority to stop 
and inspect ships for possible violations of vari01s laws. See 19 
U.S.C. 1581Ca); 14 U.S.C. 89(a). The coort s have upheld against 
Foorth Amendment challenges the right of the Coast Guard under 
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14 U.S.C.o 89Ca> to step and board United States vessels for admin
istrative documentatioo and safety checks withait a warrant and in 
the absence of suspicion of criminal activity. United States v. Arra, 
630 F.2d 836 Clst Cir. 1980); United States v. Demanett, 629 F.2d 862 
C3d Cir. 1980> (approving docwrentation checks>; United States v. 
Hilta'l, 619 F.2d 127 Clst Cir. 1980); United States v. Harper, 617 
F.2d 35 (4th Cir. 1980); United States v. Warren, 578 F.2d 1058, 
1064-1065 C5th Cir. 1978)Cen bane). 

The intnision justified by such an administrative inspectia'l is 
1.imi tai. · The scc:pe of permissible Coast Guard inspectia'l is restricted 
to those matters reasonably relating to checking docwrentation and 
safety. United States v. Arra, supra, at 841 n. 6; United States v. 
Demanett, supra; United States v. Rc:bbins, 623 F.2d 418, 420 C5th Cir. 
1980>. However, where prcbable cause or reasonable suspicia'l of 
criminal activity arises during such an inspection, the inquiry and 
search may be apprcpriately expandai. See United States v. Demanett, 
supra: United States v. Ricardo, 619F.2d1124, 1129 (5th Cir. 1980); 
United States v. Hilta'l, supra, 619 F.2d at 131; United States v. 
Warren, suora, 578 F.2d at 1065 . Aside fran crlministrative inspec
tions, brief investigatory interceptions of v.essels may be permissible 
if there is a reasonable suspicion of a criminal violation. See United 
States v. Williams, 617 F.2d 1063 at 1078 C5th Cir. 1980>. 

In United States v. Martinez-Fuerte, 428 U.S. 543 Cl976), the 
Ca.irt upheld the INS procedure of setting up fixed checkpoints away 
fran the border at which cars caild be stopped and the occupants 
questioned as to their citizenship and inmigration status. The crurt 
held that such stops cruld occur even if there was no reason to believe 
the particular autancbile containe:i illegal aliens. While Martinez
Fuerte concerne:i a different type of prcblem, it indicates that 
interior vehicle checkpoints caild lawfully be established to aid in 
identifying persons who intend to transport a conveyance fran the 
United States to a designated foreign ca.mtry or geo;raphical are:!. 

Subsection Ce) of 240B' provides that agencies will have the .same 
authority as they new have for disaster relief under 42 U.S.C. 51~. 
Under 42 U.S.C. 5149, a Federal agency in a disaster type situation 
can, with the consent of a state or local government, utilize the 
services or facilities of such goverrurent. In addition, · 42 U.S.C. 
5149 authorizes a Fe:ieral agency to hire terrporary personnel and to 
p..irchase, rent, or hire equipment, materials and supplies for such 
things as shipping, travel and cCllll'lUnications and for the crlminis
tration and supervision of such activities. 

Subsection Cf) of 240B provides that paragraphs 3· and 4 of sub
section Ca>, which authorize expedited exclusion and asylum pro
ceedings and the detention of aliens, will remain in effect for those 
aliens who were subject to those provisions, even after the imnigration 
anergency has ended. It is inportant to note that during an imnig.ra
tion energency, not every alien attenpting to enter the United States 
will be subjected to expErlited proceedings and detenticn, only those 
undcx:.urrented aliens who are travelling directly or indirectly f ran the 
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designated foreign cruntry or area will be subject to such proceed
ings. 

Subsection Cg> wruld permit the President to direct enforcement 
of subsection Ca> beyood the territorial limits of the United States. 
As in the initial decision to declare an imnigration energency, the 
Attorney General and Secretary of State wruld have major roles in 
advising the President concerning the need for and apprcpriate 
procedures for handling such enforcement. 

There are custanary international law limitations which restrict 
the ability of the United States to interdict foreign flag vessels 
absent the consent of the foreign flag state. Despite these limita
tioos, the Fifth Circuit has held that 14 u.s.c. 89Ca> authorizes the 
Coast Guard to board foreign flag vessels in international waters when 
there is reasonable suspicicn that the vessel's occupants are engaged 
in conduct which violates a United States statute having extraterri
torial applicaticn. United States v. Williams, 617 F.2d 1063 CSth Cir. 
1980) • 'As a matter of rur danestic law, this energency legislation 
wruld thus permit the halting of a foreign fla; vessel, in the absence 
of foreign state approval, if there was reasonable suspicion that the 
vessel was transporting visaless aliens to the United States in vio
lation of rur civil or criminal inmigration laws. Slch action wculd, 
hoNever, be inconsistent with international law, and it is not antici
pated that the United States wruld violate those 01stanary rules of 
international law which restrict the boarding of foreign flag vessels, 
except in the most canpelling of circurrstances. The statute, thrugh, 
is broadly worded to penni t the necessary lawful actions to be taken in 
response to a situation such as the 1980 Cllban flotilla. 

Subsection Cg) also authorizes, inter alia, the making of crlmis
sibility and asylum determinations rutside the territqrial limits of 
the United St9J;.~,, hip,clu~i,ng_on ti}e l)igh seas. Aliens intercepted at 
sea could receive these deterntinations on ships and if they are f01md 
excludable, they would not be allowed to proceed to the United States. 

Subsection Ch> makes clear that the fact that an imnigration 
errergency has been declared does not relieve any carrier or other 
person fran any of the other civil or criminal liabilities, duties or 
consequences which arise elsewhere f ran the transportation or the 
bringing of any alien to the United States. 

Travel Restrictions and Licensing 

Section 240C provides for travel restrictions on vessels, 
vehicles, and aircraft and for licensing procedures. The travel 
restrictions wculd apply to all United States vessels, vehicles and 
aircraft and such other vessels, vehicles, and aircraft which are owned 
by, leased by or controlled by United States citizens or residents or 
by United States corporations. This latter phrase prGvents a United 
States citizen fran hiring a foreign registered vessel and using that 
vessel to bring undocumented aliens to the United States. As a result, 
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if an energency were declared with respect to CUba, the statute wculd 
also require prior approval for a Mexican tcur ship to go to CUba if 
that ship was OINl'led cy a United States corporation, even if the ship 
cruld never reasonably be e>q:>ected to travel to the United States. It 
is expected, hcwever, that regulations prarulgated cy the designated 
agency wruld prO<Jide al.Irost blanket apprO<Jal for foreign registered 
vessels and aircraft to travel to designated camtries or areas as lcng 
as they are not also involved in any travel to the United States. such 
blanket apprO<Jal cruld help eliminate sane of the prcblars associated 
with the p.Irported regulation of foreign flag vessels, a prcblan which 
occurs repeatedly in the statute. Broad language, hCMever, has been 
consistently errployed in order to reach conduct that rrust be regulated 
in order to deal effectively with a flotilla-like situation. 

Penalties 

Section 2400 provides for both civil and criminal penalties for 
violations of either section 240BCb><2> or section 240C, and a mis
demeanor penalty for aliens violating the tern5 of crlmission under 
secticn 240B. Subsection (a) prO<Jides for a civil fine of up to 
$10,000 and the forfeiture of any vessel, vehicle or aircraft which is 
used to violate the travel restrictions irrposed in section 240C, or the 
limitations an departing fran a sealed harbor or closed road under 
section 240B Cb>. The same forfeiture procedures that are used under 
the rustars laws are adopted for p.irposes of this provision. A person 
who knowingly engages in conduct prohibited with respect to travel 
restrictions or the sealing and closing of harbors and roads is guilty 
of a criminal offense and is subject to a fine of up to $50,000 and 
irrprisonment for up to five years. 

Subsection Ce> of section 2400 prO<Jides that violations of the 
irrmigration la-ws carmitted during an inmigration emergency may be 
investigated by varicus Federal agencies. Q'lce one of these agencies 
canrrences an investigation of a violation, it may conclude the ihves
tigation even thcugh the i.rrrnigration emergency has ende:i. This pro
vision ~lso specifies that assistance in investigating or enforcing> 
section 2400 may be prO<Jide:i by other Fe:ieral agencies including the 
Anny, Navy and Air Force and also fran state and local agencies. By 
specifically _including th_e Arrrr:f, Navy and Air Force, any prcblems with 
the Posse Canitatus Act are eliminated. 

Definitions 

Section 240E contains definitions which apply to the tern5 use:i in 
sections 240A thrcugh 2400. 

The Section 273Cb> Amendment 

While not an emergency provision, an amendrrent to section 273Cb> 
of the Act, 8 U.S.C. 1323Cb>, has been included. It is intende:i to 
increase the deterrent effect of that statute by increasing the 
rronetary penalty for unlawfully bringing to the United States aliens 
withcut visas, and to prO<Jide greater authority for irrposing sanctions 
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directly oo the vessel. With regard to sancticns oo the vessel, the 
statute at present pr011ides cnly for denial of clearance. Althrugh 
denial of clearance is in sare circurrstances a valuable coercive tool 
inc:btaining collectioo of the rraleta.cy penalty, it is fundamentally 
inadequate for that ?Jrpose in dealing with vessels not requiring 
clearance, such as ncn-canrrercial vessels and cc::.nmarcial vessels not 
bcund for foreign ports. The o.lban flotilla in 1980 was carprised 
primarily of such vessels. In order to pr011ide adequate flexibility to 
ensure fine collecticn, the prcposed amendrcent thus also makes the 
penalty a lien oo the vessel, in the manner presently pr011ided for 
similar violatioos of the :inmigration laws under 8 U.S.C. 1287 and 
1321Ca>. 

The pc::Mer to seize a vessel involved in a violation of 8 U.S.C. 
1323 may already exist under 19 U.S.C. 1581Ce>. However, the prcposed 
arrendrrent eliminates any drubt en that issue by explicitly authoriz
ing seizure. The existence of clear authority to sunmarily seize 
vessels is irrportant for three reasons. First, seizure secures the 
vessel as an aid to fine collection. Second, seizure may be necessa.cy 
to prevent multiple trips bringing undccurrent.ed aliens by vessel owners 
or masters who, because of a lack of assets ·reachable in judicial 
collection actions, or for other reasons, are undeterred by the 
moneta.cy penalties provided by the statute. Third, this seizure power 
will exist regardless of the declaration of an irrmigration energency. 

It is intended that seizures made under this pr01Jisicn be based on 
prd:)able cause to believe the vessel or aircraft has been, or is being, 
userl in violation of the secticn, but such seizures are to be withrut a 
warrant unless a warrant is constitutionally requirerl. See 8 U.S.C. 
1324Cc>. This amendment does not, hc::Mever, affect the govemrrent' s due 
prcx::ess c:bligation to provide prcnpt post-seizure hearings to the 
aggrieved owners. See Pollgreen v. Morris, 496 F. Supp. 1042 CS.O. 
Fla. 1980). 

The sanctions against the vessel are not available under this 
amendment if a sufficient deposit or bond is providerl to otherwise 
secure payment of any penalty. The current law is identical in this 
respect. 

Miscellanea.is 

Finally, the legislation contains a conforming arrendrrent to 
section 235Cb) of the Irrroigration and Nationality Act CS U.S.C. 
1225Cb)), and an appropriations provision. 
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TITLE VIII THE UNAUTHORIZED ENTRY AND TRANSPORTATION ACT 

Section 801 . Section 274 of the Immigration and Nationality Act 

is amended to read as follows: 

BRINGING m AND HARBORING CERTAIN ALIEN) 

<a> Any person \Ibo-
; 

knowing or in reckless disregard of the fact that 

the alien has not received prior official authori-

zation to corre to, enter, or reside in the Unit.el 

States, brings to or atterrpts to bring to the Unit.el 

States in any manner whatsoever, any alien, regardless 

of any official action which my later be taken with 

respect to such alien, 

(1) shall, for each transaction constituting a 

violation of this subsection, regardless of the nurrber 

of aliens involved, be guilty of a misderceanor and 

upon conviction shall be i;:unished by a mandatory fine 

of $2500, th· ~ inposition of which shall not be sus-

perrled by the cciirt, am., in the court's discretion, 

may be punished by an aiditional fine of not nore than 

an amount equal to $2500 f ,_.r each such alien in 

respect to whan any violation of this para:Jraph 

occurs, or b~ irrprisonrrent for a term not e»::eeding 

one year, or both; or 



<2> CA> for a second offense under this sectioo; 

CB> for an offense done for the ~ of 

coirrrercial crlvantage or private financial gain; 

CC> for an offense in -nich the alien is not 

upon arrival imrediately brooght and presented to an 

appropriate irrmigratioo official; or 

CD> for an offense during which either the 

offender or the alien with the knowledge of the 

offender, makes any false or mislecrling .staterrent, or 

engages in any act or conduct interrl.ed to mislecd any 

officer, agent, or errployee of the United States, 

shall be guilty of a felony and upon conviction shall 

be p.mished by a fine not exceeding $10,000 or by 

irrprisorurent for a term not exceeding five years, or 

both, for each alien in respect to whom any violation 

of this paragraph occurs. 

Cb> Any person who-

Cl> knowing or having reason to know that the 

person is an alien, brings to or atterrpts to 

bring to the United States in any IMnner whatso-

ever, any such person at a place other than a 

designated port of entry or place other than as 
-

designated by the ColllTlissioner of the Imnigration 

and Naturalization Service regardless of whether 

such alien has received prior official authoriza-

tion to corre to, enter, or reside in the United 

States and regardless of any future official 

action which rray be taken with respect to such 

alien; 
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(2) knowing or in reckless disregard of the 

fact that the alien has cone to, entered, or 

remains in the United States in violation of iaw, 

transports, or iroves or attenpts to transport or 

rrove any such alien within the united States by 

rreans of transportation or otherwise, in further

ance of such violation of law; 

(3) knowing or in reckless disregard of the 

fact that the alien has a:>rre to, entered, or 

remains in the United States in violation of law, 

conceals, harbors, or shields f~om detection, any 

such alien in any place, including any building 

or any rreans of transportation; or 

C 4) knowing or having reason to know that a 

person is an alien, willfully ena::lllrages or 

induces or atterrpts to encourage or induce, 

either directly or indirectly, the entry withrut 

prior official authorization, into the United 

States of any such alien-

shall be guilty of a felony, and upon conviction thereof shall be 

punished by a fine not exceeding $10,000 or by irrprisonrrent for a 

term not exceeding five years, or both, for each alien in respect 

to whom any violation of this subsection occurs: P~ovided, ho~ver, 

that for the purposes of this section, errployrrent C including the 

usual and normal practices incident to errployrrent) shall not be 

deerre:i to constitute harboring. 
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< c > Ct> any conveyance, including any vessel, 

vehicle, or aircraft, \lihich has been, is being, or is 

intended to be used, in the cornnission of a violation 

of subsections Ca) or Cb> shall be seized and subject 

to forfeiture except that~ 

(A) no conveyance used by any person as a 

comrai. carrier shall be forfeited urXier the pro

visions of this section if the offense cxx.urs 

when the conveyance is being used in the business 

as .a comron carrier unless the owner, operator, 

or other person in charge of the _ conveyance at 

the tine of the offense was a consenting party 

or privy to the illegal act; and 

CB> no conveyance shall be forfeited under 

the provisions of this section if the offense 

occurred while such conveyance was unlawfully in 

the possession of a person other than the owier 

in violation of the criminal laws of the United 

States or of any State. 

C2) 'Any conveyance subject to seizure under this section IT'a.Y 

be seized without a warrant if there is . probable cause to believe 

the conveyance has been, is being, or is intended to be used in a 

violation of :subsection (a} or Cb) and circurrstances exist where a 

warrant is not constitutionally required. 

(3) All provisions of the custorrs laws relating to the seizure, 

surrmary and judicial forfeiture, and condennation of proi;ierty; the 

disposition of such property or the proceeds from the sale thereof; 

the remission or mitigation of such forfeiture; and the corrpromise 

of clairrs and the award of corrpensation to inf o~rs in respect of 
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such forfeitures shall apply to seizures and forfeitures incurre3 

or alleged to have been incurred, under the pr01Tisions of this 

section insofar as applicable and not inconsistent with the 

pr&.risions hereof, except that duties inposed on custom; officers 

or other persons regarding the seizure and forfeiture of property 

under the custom; law; may be perforrrei with respect to seizure and 

forfeitures carried 01t under the prOllisions of this section by 

such officers or persons authorized for that purpose by the 

Attorney General. 

<4> Whenever a conveyance is forfeited under this section the 

Attorney General may-

(A) retain the conveyance for official use; 

CB> sell the conveyance, in which case the proceeds 

frcm any such sale shall be used to pay all proper expenses 

of the proceedings for forfeiture arrl sale including expenses 

of seizure, maintenance of custcrly, crlvertising, and ccurt 

costs; 

(C} require that the General Services Administration, 

or the Federal Maritime Cornnission if appropriate under 40 u.s.c. 484(i}, 

take custody of the conveyance and rercove it for disposition in 
-

accordance with law; or 

CD> dispose of the conveyance in accordance with the 

terns arrl conditions of any petition of remission or 

mitigation of forfeiture granted by the Attorney General. 

CS) In all suits or actions br01ght for the forfeiture of any 

co,· ... 1eyance seized under this section, where the conveyance is 

clairra:l by any person, the burden of proof shall lie upon such 
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claimant: Provided, that probable cause shall be first shown for 

the institutioo of such suit or actioo, to be judged of by the 

court. In determining whether probable cause exists, any of the 

following shall be prima. facie evidence ~ of ~ oresUllDtion tM.t an ri.liPn invo1'11¥'! 

bl the alleged violation had not received prior official authori7~til"Vl . . 

to corre to, enter, or reside in the United States or that such 

alien had corre to, entered, or remained in the United States in 

violatioo of lawa: 

(A) Records of any judicial or crlministrative proceeding 

in which that alien's status was an issue and in which it was 

determined that the alien had not received prior official 

authorizatioo to corre to, enter, or :reside in the United 

States or that such alien had c:orre to, entered, or remained 

in the United States in violation of law; 

(B) Official records of the Imnigration and 

Naturalization Service or State Departrrent showing that the 

alien had not received prior authori zation to corre to, enter, 

or reside in the United States or hcrl corre to, entered, or 

remained in the United States in violation of law; and 

(C) Testirrony, by an imnigration officer having personal 

knowledge of the facts concerning that alien's status, that the 

alien hcrl not received prior authorization to corre to, enter, or 

reside in the United States or hcrl c:orre to, entered, or remained 

in the United States in violation of law. 
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(6) Any officer or enployee of the Service designated 

by the Attorney General, either individually or as a rreni::>er 

of a class, and all other Federal officers and officers of a 

state or political subdivision thereof whose duty it is to 

enforce criminal laws shall have authority to make any arrest 

for a violatian of any provisian of this sectian. 



THE UNAUTHORIZED ENTRY AND TRANSPORTATION ACT 

SB:TICN m SFX:TICN ANALYSIS 

Subsections Ca> and Cb> are designed to fill the gap in Section 
274 of the Imnigration and Nationality Act (8 u.s.c. 1324> caused by 
the December 19, 1980, opinioo of the United States District Court for 
the Soothem District of Florida in United States v. Anaya, et al., No. 
80-231~-EPS. In Anaya the coo.rt held that sectioo 1324 Ca> Cl> does 
not prohibit the rrere bringing of undocunented aliens to this oomtry's 
borders. In the court's view, this statute is aim:rl only at preventing 
surreptitioos entries. An alien does not make an entry by arriving at 
a port so long as he is detained or paroled. The coo.rt held that "[t]o 
accooplish an entry an alien rrust be present in the United States and 
be free of official restraint." Slip op. p. 8. Since there were 
neither actual nor attenpted surreptitioos entries in the 01~ 
Flotilla cases, the coort dismissed the indictrrents. Consequently, 
1324Ca) is redrafted in two new subsections, one a misderreanor and the 
other a felony, to make it clear that it is the bringing to the United 
States of an alien W'ho does not have prior authorization to corre, as . 
well as the transporting or harboring of an alien who has C'OI'l"e here 
withoot prior authorization, that is proscribed. 

Paragraph Ca>Cl) makes it a misderreanor ?-Inishable by a mandatory 
fine of $2500 and ircprisorurent for up to one year, or both, for a 
person to bring to the United States an alien who does not have prior 
official authorization to corre to this ccuntry, regardless of whether 
the alien does or does not make an entry, and regardless of any future 
action that might l::e taken with respect to the alien such as the 
granting of parole. The fine may, in the court's discretion, be 
increased by any arrount up to $2500 per alien involved.in the offense. 
It is of no consequence under this paragraph that the alien later 
presents hi.ITSelf to an Inmigration and Naturalization Service officer 
or other authority. Persons who bring to the United States aliens who 
do not have visas or have not otherwise been previously given official 
permission to cone to, enter, or reside in the United States wruld be 
in violation. Attenp_ts to bring such aliens to the United States are 
also proscribed. , 

Paragraph Ca>C2) provides that bringing an alien who doe~ot have 
pi.or authorization to cone to, enter, or reside in this coontry for 
purposes of financial gain or colTIT'ercial a:lvantage is a felony. It 
also provides that bringing such an alien without taJ<1ng him directly 
to an :ms official, bringing of such an alien by neans of fraud, and 
any second offense under section 1324 are felonies. The p.mishrrent is 
inprisorurent for up to five years and a fine of up to $10,000 for each 
alien involved in the offense. 

Paragraph Cb)(l) has no counterpart in present section 1324. It 
prohibits the bringing of an alien to the United States at a place 
other than a designated port of entry or other place designated by the 
INS. The provision is rreant to preclude such a bringing of an alien 
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to the United States in any nanner ~tsoever. '!be intent requirenent 
is that at the tirre of the bringing or attenpted bringing to the United 
States, . the subject know or have reason to believe the person is an 
alien. The alien's possession of a visa or other entitlerrent to cone 
to or reside in the United States is irrelevant under this paragraph. 

Paragraph Cb> C2> proscribes the transporting within the Unite:l 
States of an alien who has corre to, entered, or remains illegally in 
the United States. It cl~ly follow; the existing subsection 1324 
(a) ( 2>, except there is no requirenent that the subject know that 
the alien first cane to the United States less than three years prior 
to the illegal transportation. The transportation nust be in further
ance of the violation of law. Thus it wruld not be a violation of the 
paragraph to transport an alien who first carre to the United States 
illegally but was subsequently granted asylum or pa.role. If, ~er, 
the subject knc::1NS or is in reckless disregard of the fact that the 
alien has cone to or remains in the United States in violation of law 
and the transportation is for the p.irpose of furthering the violation, 
the subject's knowledge of the date of entry shaild be irrelevant. 

Paragraph (b)( 3) is sinply a restatenent of existing section 1324 
(a)(3) . It is rephrased to IMke clear that the harboring or concealing 
of an alien W'ho has care to, entered, or remains in the United States 
in violation of law is prohibited. ·· 

Paragraph Cb)( 4) is sinply a restat~t of existing section 1324 
Ca>C4> with no substantive change interxied. 

All violations of subsection Cb> are felonies and the plllishrrent 
exteros to a fine of up to $10 , 000 arrl inpdsonerrent for up to five 
years, or ooth, for each alien in respect to whom any violation of the 
subsection occurs. The provision that it is a separate felony as to 
each alien involved, which also applies to violations of paragraph (a) 
<2>, is carried forward from the present section 1324. The courts have 
specifically upheld indict:rrents charging lTllltiple ca.ints of-trans
portation of aliens arrl consecutive sentences even thoogh all ... ~e 
transported at the sane tirre and place. See Vega-Murrillo v . lbited 
States, 264 F. 2d 240 (9th Cir. 1959); Jones v. United States 260 F.2d 
89 C9th Cir. 1958). 

~ 

Subsection Cc> narro\.YS the exceptions that exist in present 
section 1324Cb), providing for forfeiture of vehicles, vessels, and 
aircraft used in the transportation of illegal aliens. 'The subsection 
closely follo'iYS the provisions of H.R. 8115 (96th Cong.) which was 
reported favorably by the Judiciary Conmi ttee. See Report No. 
96-1395. 

Present INS forfeib.lre authority, enacted in 1978, and ccdified in 
8 u.s .c. 1324Cb)(l)CA) is too restrictive. For exarrple, this section 
precludes the forfeib.lre of any vessel unless the Governm=nt can show 
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that the owner, naster or person in charge consented to or knew of the 
illegal use of the vessel. In many situations such knowledge or 
consent is i.npossible to derronstrate and is a burden of proof not borne 
by other Federal law enf orcerrent agencies such as the Custons Service 
and the Drug F.nf orcerrent Mministration where pr01Jing such knowledge or 
consent is limited to seizures involving ccmtal carriers. 21 u.s.c. 
88l(a)(4)(A). 1ldditionally, section 1324(b) presently requires INS to 
bear a:lrninistrative and incidental expenses when it turns out that an 
innocent owner is involved even thoogh the seizure was m::de in a gocd 
faith belief that it was warranted based on facts knoW'l to the INS at 
the tine. No other enforcerrent agency with vehicle seizure authority 
is subjected to this type of liability. Corrpa.re Departnent of Justice 
Regulations for the Remission or Mitigation of Civil Forfeitures, 28 
C.F.R. 9.7. Finally, present law pr01Jides that INS is required to 
satisfy any valid lien or third party interest in the conveyance 
"withc:ut expense to the interest holder." This creates little 
incentive for rrortgage lenders to exercise caution in rraking loans for 
the purchase of conveyances that caild be used to transport illegal 
aliens. Carpare 28 C.F .R. 9. 7, pr01Jiding that a lienholder' s interest 
in the vehicle shaild be satisfied only after the Goverrurent's costs 
associated with the seizure and forfeiture have been derlucted. The new 
subsection Cc> has the effect of leaving on the lienholder the normal 
burden of showing gocd faith, innocence, arid lack of knowledge in order 
to c:btain a remission or mitigation of the forfeiture. This is the 
procedure currently followed p.irsuant to the custars and drug laws. 
Corrpare 28 C.F.R. 9.5 Cb) and Cc). 

Section 1324Cc) Cl) provides that any convenyance used in or 
intended to be userl in a violation of subsection Ca) or (b) shall be 
seized and subject to forfeiture. This is a slight expansion on the 
authority provided in present section 1324Cb) Cl> in that it allow; for 
seizure of a conveyance clearly intended to be used in the substantive 
offense as ~11 as where it is used in committing a substantive viola
tion. Paragraph Cc><UCA> exerrpts convron carriers from forfeiture if 
the offense occurs while the conveyance is being used as a cormon 
carrier unless the C1N0er, operator or other person in charge 'WaS a 
consenting party or privy to the illegal act. It is similar to_a 
provision in the law providing for forfeiture of conveyances usa:l to 
traz1sport controllerl substances, 21 u.s.c. 881Ca)(4)(A), and to a 
provision in 49 U.S.C. 782 providing for seizure and forfeiture of 
conveyances used in transporting certain articles of contrabarrl. 
Paragraph (c)Cl)CB) carries forward existing 8 U.S.C. 1324Cb>Cl)CB> 
providing that it is a defense to a forfeiture if the offense occurred 
while the conveyance was unlawfully in the possession of a person other 
than t~ owner in violation of law. 

Section 1324Cc)(2) carries forward 8 u.s.c. 1324(b)(3) providing 
that a conveyance subject to seizure may be seized without a warrant in 
circurrstances where a warrant is not constitutionally required. 
Together with section 1324<c> (3), which makes provisions of the 
custorrs laws applicable by reference to seizures and forfeitures under 
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this section, section <c>< 2> will allow the ms to seize vessels or 
other cenveyances if an INS officer has prcbable cause to believe the 
vessel is being used in violation of section 1324. 'lbere is no nee:i to 
determine whether the owner was involved before making the seizure. 
Once a vessel is seiza:i, it is nornally held by the gCNerrutent pending 
the actual judicial proceeding to perfect the forfeiture. 

Section 1324<c> <5> deals with the burden of proof in the forfei
ture actioo and is similar to 19 U.S.C. 1615 relating to custom; 
forfeitures. It provides that initially the governrrent nust sb:M the 
prcbable cause that justified the seizure ard the institutioo of the 
forfeiblre action •. ~ . showing prcbable cause the goverrment nust 
prcrluce evidence ·that the aliens involved with the conveyance did not 
have prior authorization to ccrce to or remain in the United States. In 
order to forestall any possible claim that the gCNerrurent ItUSt detain 
all undocurrented aliens involved in a particular incident, the proposed 
bill lists three types of evidence that are prirra facie evidence that 
the aliens involved did not have such authorization. They are records 
of any aiministrative or judicial proceeding Calcerning the alien's 
status in which it was determined he ha:i not received authorization to 
corre to or enter this ca.mtry, official records of the INS or State 
Departrrent showing that the alien ha:i not ·received such authorization, 
arrl testi.rrony by an inmigraticn officer having knowledge of the alien's 
status that the alien ha:i not received such authorization. <An exarrple 
of the last type of evidence might corre from an INS officer who, by 
referring to notes or ms records, can testify that a certain boat 
larrled oo a particular day with a particular illegal alien oo it>. 
Once the governrrent shOW'S prcbable cause for the seizure and the 
initiation of the forfeiture action, the burden of proof shifts to the 
clairrant to show either that the conveyance . was not used in a violation 
of the section or that the corruron carrier exception or the exception 
for conveyances unlawfully in the hands of scrreone other than the c::1-Nl'ler 
applies. 

Section 1324Cc>C4> provides for disposition of the conveyance and 
the payrrent of costs and expenses. It is similar to provisioos 
containei in the Controlled Substances Act, 21 u.s.c. 881Ce). ~ 

Section 1324Cd> concerns arrest authority for violations of 
sections 1324Ca) and Cb). It expands on the present 12rovisions to 
allow not only INS officers but also other Federal and state law 
enforcerrent officers to rrake arrests. Occasionally, alien smugglers 
are first spotted in the act by state law enforcerrent officers and this 
provision allows them to rrake an arrest. 



TITLE IX THE LABOR CERTIFICATION ACT 

Section 901. Nowithstanding the provisions of section 212 (a) (14) 

of the Immigration and Nationality Act (8 u.s.c. 1182(a) is hereby 

amended to read as follows: 

( ~ ) (34) "Aliens seeking to enter the United States 

purpose of performing skilled or unskilled labor, unless the 

Secretary of Labor has determined and certified to the 

Secretary of State and the Attorney General that at the time 

of application CA> there are not sufficient workers available 

in the United States in the occupations in which the aliens 

will be employed and CB) the employment of aliens in such 

occupations will not adversely af f ect the wages and working 

conditions of workers in the United States who are similarly 

employed. In making such determinations, the Secretary of 

Labor may use labor market information without reference to 

the specific job opportunity for which certification is 
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requested. An alien on behalf of whom a certification is 

southt must have an off er of employment from an employer in 

the United States, except that the Secretary of Labor may 

waive this requirement in the case of an alien of exceptional 

ability. The exclusion of aliens under this paragraph shall 

apply to preference immigrant aliens described in section 

203Ca>C3) and (6), and to nonpreference immigrant aliens 

described in section 203Ca>C7>. Notwithstanding any other 

provision of law, decisions of the Secretary of Labor made 

pursuant to this paragraph, including the issuance and content 

of regulations and the use of labor market information under 

this paragraph, shall be reviewable by the appropriate United 

States district court, but the court shall not set aside such 

a decision unless there is compelling evidence that the 

Secretary made such decision in an arbitrary and capricious 

manner;". 



... 

Section-by-Section Analysis 

The bill amends section 212Ca>Cl4> of the Immigration and 
Nationality Act, the labor certification provision. The bill 
provides for the exclusion of aliens under the third (exceptional) 
and sixth (skilled or unskilled labor) preference categories or the 
nonpreference category unless the Department of Labor certifies 
that there are not sufficient workers available in the alien's 
occupation and that the employment of aliens in such occupations 
will not adversely affect the wages and working conditions of 
workers in the United States similarly empl oyed. In making such 
determinations, the Secretary of Labor may use labor market 
information without reference to the specific job opportunity for 
which the certification is sought. Decisions of the Secretary of 
Labor made pursuant to this section would be subject to only 
limited review by the courts. The Secretary may waive the 
requirement of an off er of employment for an alien of exceptional 
ability. 



TITLE X - THE EMERGENCY INTERDICTION ACT 

Section 1001. Subsection (f) of section 212 of the Immigration and Nationality Act 8 

U.S.C. 1182(f) is amended to read as follows: 

(f)(l} In order to prevent the illegal migration of aliens to the United States, 

the President is authorized to conclude arrangements with other countries for the 

purpose of preventing such illegal migration. Notwithstanding any other provision 

of law, the President is authorized to furnish assistance to any country, on such 

terms and conditions as he may determine, for the ~ontrol of the immigration of 

persons from such country to the United States. 

(f)(2) Notwithstanding any provision of law, the President may direct the 

Coast Guard or any other federal agency including the Army, Navy and Air Force, 

to stop and examine, on the high seas, vessels of the United States, vessels subject 

to United States jurisdiction, or foreign flag vessels for which the United States 

Government has an arrangement authorizing such action. Upon boarding, the Coast 

Guard or other federal agency may make inquiries of those on board, examine docu

ments, and take such actions as are necessary to establish the registry, condition, 

and destination of the vessel and the status of those on board the vessel. When 

these measures indicate that an offense against United States immigration laws, or 

an offense under the laws of a foreign country with which the United States has an 

agreement to assist is being committed, the Coast Guard or other federal agency 

may return the vessel and passengers to the country from whence they came or to 

some other location. An alien who qualifies as a refugee under the terms of the 

United Nations Convention and Protocol Relating to the Status of Refugees may 

not be returned to a country where such person's life or freedom would be threatened 



on account of his race, religion, nationality, membership in a particular social 

group, or political opinion. 

(f)(3) Notwithstanding any other provision of law, the Attorney General is 

authori,zed to establish by regulation, procedures to determine the admissibility of 

those aliens who have not landed in the United States. 

(f)(4) Nothing contained in this section shall be construed as limiting the 

President in any way from exercising his Constitutional powers. 

(f)(.S) For purposes of this section the terms "vessel of the United States" and 

"vessel subject to the jurisdiciton of the United States" shall have the same 

meaning as set forth in 21 U.S.C. 9 .S.Sb. 



SECTION ANALYSIS 

The proposed amendment to subsection (f) of section 212 of the Immigration 
and Nationality Act (8 U.S.C. 1182(f)), would add five new paragraphs. The first 
new paragraph (f)(2) would authorize the President to enter into arrangements with 
foreign countries for the purpose of preventing illegal migration to the United 
States. Such arrangements could, for example, authorize the Coast Guard to stop 
foreign flag vessels on the high seas to determine whether such vessels are destined 
for the United States and are carrying undocumented aliens who are not entitled to 
enter the United States. Under existing international law, the regulation of a vessel 
in international waters is normally the sole responsibility of the nation whose flag 
the vessel flies. See United States v. Postal, 589 F.2d 862, 869 (5th Cir. 1979}. A 
corollary is that foreign flag vessels are generally accorded the right to undisturbed 
navigation on international waters. This rule of non-interference is given formal 
recognition by the Convention on the High Seas, 13 U.S.T. 2312, T.I.A.S. No. 5200 
(entered into force September 30, 1962). Thus, except in a few limited situations, 
before a foreign flag vessel can be stopped on the h1gh seas, the authorization of 
the foreign government must be obtained. This paragraph would authorize the 
President to enter into arrangements with foreign countries whereby they will 
agree to consent to the stopping of their flag vessels in order to detrmine whether 
such vessel is destined for the United States and is carrying undocumented aliens or 
aliens who are otherwise not entitled to enter the United States. 

In addition, this paragraph would authorize the President to furnish assistance 
to a foreign country for the purpose of controlling the immigration of persons from 
such country to the United States. 

The second new paragraph (f)(3), would authorize the President to direct the 
Coast Guard or any other appropriate federal agency, including components of the 
Department of Defense to stop on the high seas vessels of the United States, vessels 
subject to United States jurisdiction, or foreign flag vessels if the United States 
Government has an arrangement with such country authorizing such action. Of 
course, once a foreign flag vessel enters the territorial waters of the United States 
it can be stopped without obtaining the consent of the foreign country. The statute 
does not require the President to direct the stopping of each vessel but he may 
direct the stopping of a particular class of vessels. 

Presently, the courts have upheld against Fourth Amendment challenges, the 
right of the Coast Guard under 14 U.S.C. 89(a} to stop and board American flag 
vessels for administrative documentation and safety checks without a warrant and 
in the absence of suspicion of criminal activity. United States -v. Arra, 630 F.2d 
836 Ost Cir. 1980); United States v. Demanett, 629 F.2d 862 (3d Cir. 1980} (approving 
documentation checks); United States v. Hilton, 619 F.2d 127 (lst Cir. 1980); United 



States v. Harpe(, 617 F.2d 35 (4th Cir. 1980); United States v. Warren, 578 F.2d 
10.58, 1064-1065 5th Cir. 1978) (~bane). Likewise, the courts have upheld the authority 
of the Coast Guard under 14 U.S.C-:8"9ta) to board stateless vessels. United States 
v. Rubies, 612 F.2d 397, 403 (9th Cir.1979) (boarding allowed at least for the limited 
purpose of determining the identity of the vessel); United States v. Dominguez, 
604 F .2d 304 (4th Cir. 1979) (boarding allowed because a stateless vessel is subject 
to the jurisdiction of the United States for the purpose of enforcing its laws); United 
States v. Postal, supra. 

This paragraph also authorizes the President to direct the Coast Guard or 
other federal agency to stop foreign flag vessels where the foreign country has 
entered into an arrangement with the United States Government authorizing such 
action. The word "arrangement" was used instead of "agreement" to indicate that 
a formal agreement with a foreign country is not necessary but that it could be 
done on an ad hoc basis. ---

This paragraph also provides that after stopping a vessel, the Coast Guard or 
other federal agency may make inquiries of those on board, examine documents, 
and take other actions to establish the registry, condition and destination of the 
vessel and the status of those on board the vessel. If the circumstances indicate 
that an offense against United States immigration laws, or an offense against the 
laws of a foreign country with which the United States has an agreement to assist 
is being committed, the vessel and the passengers may be returned to the country 
from whence they came or to some other reasonable location. However, if a person 
qualifies as a refugee und~r the United Nations Convention and Protocol Relating 
to Refugees, 19 U.S.T. 6223, T .I.A.S. 6577, he cannot be returned to a country where 
his life or freedom is threatened on account of his race, religion, nationality, mem
bership in a particular social group, or political opinion. 

The third new paragraph (f)(4), authorizes the Attorney General to establish 
procedures for determining the admissibility of those aliens who have not landed in 
the United States. This will permit the Attorney General to set up expedited pro
cedures in determining the admissibility of such aliens. It is expected that such 
determinations will take place on the detained vessels or on the Coast Guard vessels. 

It is well established that aliens not at our borders who seek to come here 
have no enforceable procedural protections. The courts can neither review the 
denial of a visa nor compel a consular officer to adjudicate such an application. 
Wan Shih Hsieh v. Kiley, 569 F.2d 1179 (2d Cir. 19178); Gomez v. Kissin er, .534 F.2d 
518 (2d Cir. 1976), cert. denied, 429 U.S. 897 (1976); Burrafato v. United tates Depart
ment of State, 523 F. 2d 554 (2d Cir. 1976), cert. denied, 424 U.S. 910 U976); Loza
Bed (ya v. INS, 410 F.2d 343 (9th Cir. 1969); U.S. ex rel. Ulrich v. Kellogg, 30 F.2d 

C. Cir. 1929), cert. denied, 279 U.S. 868 (1929); U.S. ex rel. London v. ~helps, 
22 F .2d 288 (2d Cir. 1927), cert. denied, 276 U.S. 630 (1928); Licea-Gomez v. illiod, 
193 F. Supp. 577 (N.D. Ill. 1960); see Kleindienst v. Mandell 408 U.S. 7.53, 762 (1972). 
Thus by making the admissibility determination before the aliens have landed in the 
United States, the aliens will not be entitled to such protections as judicial review 
of the admissibility determination or a hearing before an immigration judge. 

While paragraph (f)(4) would permit the utilization of procedures designed to 
expedite the adjudication of exclusion and refugee claims, it would not absolve the 



Government from the responsibility to make admission and refugee determinations 
and thus will not amount to an abrogation of our treaty obligations in this area. 
Also, since the Attorney General is authorized to set up procedures for making 
exclusion and refugee determinations, he can set up different procedures for differ
ent types of cases. Thus those undocumented aliens who claim to be United States 
citizens or to be lawfully admitted aliens may receive different review than that 
afforded aliens who have no colorable claims for admission into the United States. 

The fourth new paragraph {f}{5), makes clear that nothing contained in this 
section shall be interpreted as limiting in any way the President from exercising his 
Constitutonal powers. 

Finally, new paragraph {f}{6} sets forth the definitions for the terms "vessel 
of the United States" and "vessel subject to the jurisdiction of the United States" 
by cross referencing to title 21, United States Code, section 955b which defines 
these terms. 
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"1DICIAL uvmw or OBDBR8 or DBPOBTATION AND DCLtJBION 

Smc. 106. l8 U.S.C. 1105a] (a) The proced29urelp50reecribed byci!:1~ 
all the proVlSions of the Act of December , 9l , 88 amen 
(64 Stat. 1129; 68 Stat. 961; 5 U.S.C. 1031 et seq.), shall al?P~J:i 
and shall be the sole and exclusive procedure for, the JU 
review of all final orders of deportation heretofore or he~r 
made ainst aliens within the United States pursuant to adminis
t:rative~roceedings .under section 242(b) of this Act or comparable 
p!'O!llions of an1 pnor Act, except that- . 

Lo (1) a petition for review may .be filed n~ later than l1X 
months from the date of the fmal deportation order or from 
the_ effective date_ of this section, whichever ~ th~ .latej_t;r 

~ l) "A petition for review may be filed rot later than 30 days fr001 the date of the . 
final deportaticn order or fran the effectiye date of this sectign, leibich~e'( 

is tbc later." 

(2) the venue of an1 petition for review under this secuon 
aball be in the judicial circuit in which the administrative 
proceedings before a special inquiry officer were conducted in 
whole or in part, or in the judicial circuit wherein is the 
residence, 88 aefined in this Act, of the petitioner, but not in 
more than one circuit; 

(3) the action shall be brought against the Immigration and 
Naturalization Service, 88 respondent. Service of the petition 
to review shall be made upon the Attorney General of the 
United States and upon the official of the Immigration and 
Naturalization Service in charge of the Service district in 
which the office of the clerk of the court is located. The service 
of the petition for review upon such official of the Service shall 
stay the deportation of the alien pending determination of the 
petition by the court, unless the court otherwise directs; 

(4) except 88 provided in clause (B) of paragraph (5) of this 
subsection, the petition shall be determined solely upon the 
administrative record upon which the deportation order is 
based and the Attorney General's fmdings of fact, if supported 
by reasonable, substantial, and probative evidence on the 
record considered as a whole, shall be conclusive; 

(5) whenever any petitioner, who seeks review of an order 
under this section, claims to be a national of the United States 
and makes a showing that his claim is not frivolous, the court 
shall (A) pass upon the issues presented when it appears from 
the pleadings and affidavit.a filed by the parties that no genu
ine 188Ue of material fact is presented; or (B) where a genuine 
issue of material fact 88 to the petitioner's nationality is pre-



sented, transfer the proceedings to a United States district 
court for the district where the petitioner has his residence for 
hearing de novo of the nationality claim and determination as 
if such proceedings were originally initiated in the district 
court under the provisions of section 2201 of title 28, United 
States Code. Any such petitioner shall not be entitled to have 
such issue determined under section 360(a) of this Act or other
wise; (6) if the validity of a deportation order has not been 
judicially determined, its validity may be challenged in a 
criminal proceeding against the alien for violation of subsec
tion (d) or (e) of section 242 of this Act only by separate motion 
for judicial review before trial. Such motion shall be deter
mined by the court without a jury and before the trial of the 
general issue. Whenever a claim to United States nationality is 
made in such motion, and in the opinion of the court, a genu
ine issue of material fact as to the alien's nationality is pre
sented, the court shall accord him a hearing de novo on the 
nationality claim and determine that issue as if proceedings 
had been initiated under the provisions of section 2201 of title 
28, United States Code. Any such alien shall not be entitled to 
have such issue determined under section 36()(a) of this Act or 
otherwise. If no such hearing de novo as to nationality is 
conducted, the determination shall be made solely upon the 
administrative record upon which the deportation order is 
based and the Attorney General's findings of fact, if supported 
by reasonable, substantial and probative evidence on the 
record considered as a whole, shall be conclusive. If the depor
tation order is held invalid, the court shall dismiss the indict
ment and the United States shall have the right to appeal to 
the court of appeals within thirty days. The procedure on such 
appeals shall be as provided in the Federal rules of criminal 
procedure. No petition for review under this section may be 
filed by any alien during the pendency of a criminal proceed
ing against such alien for violation of subsection (d) or (e) of 
section 242 of this Act; 

(7) nothing in this section shall be construed to require the 
Attorney General . to defer deportation of an alien after the 
issuance of a deportation order because of the right of judicial 
review of the order granted by this section, or to relieve any 
alien from compliance with subsections (d) and (e) of section 
242 of this Act. Nothing contained in this section shall be 
construed to preclude the Attorney General from detaining or 
continuing to detain an alien or from taking him into custody 
pursuant to subsection (c) of section 242 of this Act at any time 
after the issuance of a deportation order; 

(8) it shall not be necessary to print the record or any part 
thereof, or the briefs, and the court shall review the proceed
ings on a typewritten record and on typewritten briefs; and 

(9) any alien held in custody pursuant to an order of deporta
tion may obtain judicial review thereof by habeas corpus pro
ceedings: 



TITLE II-IMMIGRATION 

CHAPrn 1-SBI.BCTION SYBTDI 

NUMERICAL UMITATIONS 

Sse. 201. [8 U.S.C. 1151] C<a> Exclusive of special immigrants 
defined in section 101(aX27), immediate relatives specified in s~ 
section (b) of this section, and aliens who are admitted or granted 
asylum under section 207 or 208, the number of aliens bom in any 
foreign state or depend~nt a~ who may be issued. immigrant 
visas or who may otherwu;e acqwre the status of an alien lawfully 
admitted to the United States for permanent residence, shall not in 
any of the first three quarters of any fiscal year exceed a total of 
seventy-two thou.sand and shalLnot in any fiscal year exceed two 
hundred and seventy thousand.1) 

•ca) (1) Exclusive of special imrnigrants defined in 

section lOl(a) (27), immediate relatives specified in sub-

section Cb> of this section, aliens who are admitted or 

granted asylum under sectlon 207 or 208, and aliens described 

in paragraph {2) of this subsection, .. the number of aliens 

who may be issued immiqrant visas or who may otherwise 

acguire the status of an alien lawfully admitted to the 

United States for permanent residence, shall not in any 

of the first three quarters of any fiscal year exceed a 

total of sixty-one thousand and shall not in any fiscal 

iear exceed two hundred thirty thousand. 

" ( 2) F. , • .., • 1 . . xc11s1ve 0 spec1a immigrants defined in 

section lOl(a) (27), immediate relatives specified in section 

20l(b}, and aliens who are admitted or granted asylum under 

section 207 or 208, the number of aliens chargeable {as 



.e.,rovided in section 202(b)) to any single foreign state 

contiguous to the United States who may be issued inunigrant 

visas or who may otherwise acquire the status of an alien 

,lawfully admitted to the United States for permanent 

residence shall not in any of the first three quarters of 

any fiscal year exceed a total of eleven thousand and shall 

,not in any fiscal year exceed a total of forty thousand: 

Provided, however, that, if in any fiscal year, the number 

of aliens chargeable to either contiguous foreign state 

who are issued immigrant visas and otherwise acquire the 

status of an alien lawfully admitted to the United States 

for permanent residence is less than forty thousand, in 

the next following fiscal year the number of aliens from 

the other contiguous foreign state who may be issued immigrant 

visas or otherwise acquire the status of an alien lawfully 

admitted to the United States shall be increased by an amount 

equal .+:o the difference between forty thousand and such nu111ber. 

In such a case, the limitation prescribed for. such foreign 

state for each of the first three quarters of such fiscal 

year shall be increased by an appropriate proportional 

amount." 

(b) The "immediate relatives" ref erred to in subsection (a) ~f this 
section shall mean the children, spouses, and parents of a citizen ohf 
the United States: Provided, That in the case of pa~nts, ~~~ 
citizen must be at least twenty-one years of age. Th~ immi ~ 
relatives specified in this subsection who a.re otherwise qu~ 111 
for admission as immigrants shall be admitted as such, without 
regard to the numerical limitations in this Act. 



NUMDICAL LIMITATION 'l'O ANY SINGLE FOREIGN STATE 

SBC. 202. [8 U.S.C. 1152]~a) No person shall receive any prefer
ence or priority or be discriminated against in the issuance of an 

, immigrant visa because of his race, sex, nationality, place of birth, 

or place of residence, except as specifically provided in section 
l<.'l(a)(27), section 20l(b), and section 203: Provided, That the total 
number of immigrant visas made available to natives of any Bingle 
foreign state under paragraphs (1) thr,augh (7) of section 203(a) 
shall not exceed 20,000 in any fiscal y~ J 

"Ca) No person shall receive any preference or priority 

or be discriminated against in the issuance of an immigrant 

_yisa because of his race, sex, nationality, place of birth, 

or place of residence, except as specifically proyided in 

s 2 ction 1 01 (a) (27), ? 01 (h) and section 70 )· Pro1rided that 

the total number of immi9rant visas made available to natiyes 

of any single foreign state Cother than a foreign state 

contiguous to the United States) under paragraphs (1) 

through (7) of section 203(a) shall not exceed 20,000 in 

any fiscal year," 

(b) Each independent country, self-governing dominion, man
dated territory, and territory under the international trusteeship 
system of the United Nations, other than the United States and its 
outlying possessions shall be treated as a separate foreign state for 
the purposes of the numerical limitation set forth in the proviso to 
subsection (a) of this section when approved by the Secretary of 
State. All other inhabited lands shall be attributed to a foreign 
state specified by the Secretary of State. For the purposes of this 
Act the foreign state to which an immigrant is chargeable shall be 
determined by birth within such foreign state except that (1) an 
alien child, when accompanied by his alien parent or parents, may 
be charged to the same foreign state as the accompanying parent 
or of either accompanying parent if such parent has received or 
would be qualified for an immigrant visa, if necessary to prevent 
the separation of the child from the accompanying parent or par
ents, and if the foreign state to which such parent has been or 
would be chargeable has not exceeded the numerical limitation set 
forth in the proviso to subsection (a) of this section for that fiscal 
year; (2) if an alien is chargeable to a different foreign state from 
that of his accompanying spouse, the foreign state to which such 
alien is chargeable may, if necessary to prevent the separation of 
husband and wife, be determined by the foreign state of the accom
panying spouse, if such spouse has received or would be qualified 
for an immigrant visa and if the foreign state to which such spouse 
has been or would be chargeable has not exceeded the numerical 
limitation set forth in the proviso to subsection (a) of this section 
for that fiscal year; (3) an alien born in the United States shall be 
considered as having been born in the country of which he is a 
citizen or subject, or if he is not a citizen or subject of any country 
then in the last foreign country in which he had his residence as 
determined by the consular officer;[and] (4) an alien born within 
any foreign state in which neither of his parents was born and in 
which neither of his parents had a residence at the time of such 
alien's birth may be charged to the foreign state of either pare~t. 



(c) Any immigrant born in a colony or other component or a~ 
pendent area of a foreign state overseas from the foreign state 
oth~r than. a special. immigrant, as defined in section 10l(aX27), o; 
an ~mediate relative of a United States citizen, as defmed in 
section 20.l(b), s~ be chargeable for the purpose of the limitation 
~t f~rth m ~ion 202(a), to the foreign state, and the number of 
lDlmigrant V1SU available to each such colony or other component 
or dependent area shall not ezceed six hundred in any one fiscal 
year. 

(d) In the case of any change in the territorial limits of foreign 
states, ~he Secretary. of .State ~hall, upon recognition of such 
change, lSSUe appropnate instructions to all diplomatic and consul
ar offices. 

Ce) Whenever the maximum number of visas have been made 
available under section 202 to natives of any single foreign state as 

defined in subsection (b) of this section or any dependentarea as 
defined in subsection (c) of this section in any fiscal year, in the 
nezt following fiscal year a number of visas, not to exceed 20,000, 
in the case of a foreign state or 600 in the case of a dependent area, 
shall be made available and allocated as follows: 

(1) Visas shall first be made available, in a number not to 
exceed 20 per centum of the number specified in this subsec
tion, to qualified immigrants who are the unmarried sons or 
daughters of citizen8 of the United States. 

(2) Visas shall next be made available, in a number not to 
exceed 26 per centum of the number specified in this subsec
tion, plus any visas not required for the classes specified in 
paragraph (1), to qualified immigrants who are the spouses, 
unmarried sons, or unmarried daughters of an alien lawfully 
admitted for permanent residence. 

(3) Visas shall next be made available, in a number not to 
exceed 10 per centum of the number specified in this subsec
tion, to qualified immigrants who are members of the profes
sions, 11 or who because of their exceptional ability in the sci
ences or the arts will substantially benefit prospectiv~ly the 
national economy, cultural interests, or welfare of the United 
States, and whose services in the _professions, sciences, or arts 
are sought by an employer in the United States. 

(4) Visas shall next be made available, in a number not to 
exceed 10 per centum of the number specified in this subsec
tion, plus any visas not required for the classes specified in 
paragraphs (1) through (3), to qualified immigrants who are the 
married sons or the married daughters of citizens of the 
United States. 

(5) Visas shall next be made available, in a number not to 
exceed 24 per centum of the number specified in this subsec
tion, plus any visas not required for the classes specified in 
paragraphs (1) through (4), to qualified immigrants who are the 
brothers or sisters of citizens of the United States, provided 
such citizens are at least twenty-one years of age. 

(6) 11 Visas shall next be made available, in a number not to 
exceed 10 per centum of the number specified in this subsec
tion, to qualified immigrants capable of performing specified 
skilled or unskilled labor, not of a temporary or seasonal 
nature, for which a shortage of employable and willing persons 
exists in the United States. 

(7) Visas so allocated but not required for the clas8es speci
fied in paragraphs (1) through (6) shall be made available to 
other qualified immigrants strictly in the chronological order 
in which they qualify. 
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MTLt1K PllOCSDtJU 

. S.:. ~8 U.S.C. 1158lbJ The Att.omey General lhall eetab
liah a P ure for an alien physically preeent in the United 
~~ or at a land border or port of entry, irrelpective of IUCh 
alien 1 status, to appl1 for uylum, and the alien may be granted 
1117lum in the dilc:retion of the Att.omey General if the Att.omey 
General determines that llUCh alien ii a refupe within the mean
iilg of leC:tion 10l(aX42XAl. 

(b) Asylum granted under .w..ction (a) may be t.erminated if tbe 
Attorney General, punuant to IUCh regulatione u the Attorney 

General may prescribe, determines that the alien ii no longer a 
refugee within the meaning of eection 10l(aX42XA> owing to a 
change in circumstances in the alien's country of nationality or, in 
the cue of an alien having no nationality, in the country in which 
the alien last habitually resided. 

(c) A !})OUM or child (as defined in eec:tion lOl(bXl) (A), (B), (C), 
(D), or (E)) of an alien who ii granted asylum under subeec:tion (a) 
may, if not otherwise eligible for asylum under such .W-:Uon, be 
sr&nted the same statUI 81 the alien if accompanying, or following 
to join, auch alien:) 

(a)(l). An afPllcati on for asylun may be made by any ' Blien pllysically_ 

present in the United States or at a lard border or port of eptcy, An alien""')' 

be granted asylun by an asylun officer urder oaragraOO 12! gf this s11h5es;rim• 

if (A) the asyh.111 officer determines that the alien is a refp~ee wi thin the 

mean1nt, of section 101(a)(42)(A) j (B) the alien is not firmly resettled in any 
,foreign country; (C) the alien is not inadmissible Ulder the provisions of 

(27) (29), ar (33) of section 212(a), ar so nu:h of paragraph 23 of 

section 212(a) as relates to tnfficki~i (D) the alien has not been ctid 

by final Judwnento of a particularly serious crLiii! atil &es not ~tttute a 

the • and E there are no seri 

Stat;s prior to the arrival of the alien in the United States. 

(2) Eligibility for asylun shall be determined by an asylun officer, V10 

shall seTVe at the direction of the Carmissiaier, and who shall perform such 

other duties as the Conmissioner may prescribe, except for the investigation or 

prosecution of any C!lse under sections 235 ar 242 of this Act. An alien seeking 

asylun shall appear before the as1lun officer in an informal, nonadversary 

intet'View, and may be accarpanied by counsel at no expense and no delay to the 

governnent . Cculsel may advise thii alien during the interview but shall not 

othendse participate in the interview. The asylun officer may administer oaths 

and call - witnes~s, and request infonnation on an application fran any 

overnnent agency, incl uding infonnation classified under F.xecutive Order No. 

12065 (.50 U.S.C. nt. 401). A record of the proceedings s ma e n 

accordance with this section, · and under such regu1ations as the Attorney 

General shall prescribe. The procedures set forth in this section shall be the 

sole and exclusive procecJ;ires for determining asyl\.111. The detennination of the 

tsyl\.111 officer shall be final and shall not be subject to further admi ni stra-

- .: tive appeal or review, except that either the Ccmnissioner or the Att orney 

·• General nay require that the decision of an asyl\.111 officer be certified to him 

for review • 
.. --- ~~.-...,.,.._,,,...,..... __ ~--


