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Collection: CRIBB, KENNETH: Files 

. . . 
File Folder: Immigration Control [2 .of3l Box 5 Date: 3/26/99 

1. memo 

2. memo Mike Horowitz to Ed Harper, Glenn Schleede and 
Annelise Anderson re: Haitian refugees 5 p , 

9/16/81 

3. memo Bob Carlstorm to Annelise Anderson, Frank Hodson, 
Mike Uhlmann et al re: Immigration Policy 
Legislative Proposals-Remaining Issues. 8p. 

10/15/81 

RESTRICTION CODES 

Presidential Records Act. (44 u.s.c. 2204(a)) 
P-1 National security classified information ((a)(1) of the PRA). 
P-2 Relating to appointment to Federal office [(a)(2) of the PRA). 
P-3 Release would violate a Federal statute [(a)(3) of the PRA). 
P-4 Release would disclose trade secrets or confidential commercial or financial information 

[(a)(4) of the PRA). 
P-5 Release would disclose confidential advice between the President and his advisors, or 

between such advisors [(a)(S) of the PRA). 
P-6 Release would constitute a clearly unwarranted invasion of personal privacy [(a)(6) of 

thePRA). 

C. Closed In accordance with restrictions contained In donor's deed of gill 

Freedom of Information Act· [S U.S.C. 552(b)) 
F-1 National security classified information [(b)(1) ofthe FOIA]. · . 
F-2 ·Release could disclose internal personnel rules and pnictices of an agency [(b)(2) of the ·• 

FOIA]. 
F-3 Release would violate a Federal sptue [(b)(3) of the FOIA). 
F-4 Release would disclose trade secrets or confidential commercial or financial infoonation 

[(b)(4) of the FOIA) . 
. F-6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the 

FOIA). ' . 
F-7 Release would disclose Information compiled for law enforcement purposes [(b)(7) of 

the FOIA). 
F-6 Release would disclose Information concerning the regulation of financial institutions 

[(b)(8) of the FOIA]. 
F-9 Release would disclose geological or geophysical biformation concerning wells [(b)cg) of 

the FOIA]. 
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:..:.~:__ - .;.:.ng collecticn o.: u:e r..=.1 ,.::::.::__: _ ~-' ::::.: ~ - -- ~ . , it .:..::, r:un::ic."Tentally 
i"::"je71.:i2 t e for that p.i rpos~ in oenl ina wi t.n vessels not reauiring 
c lerance, such as nrn-cararercial vessels c.nci carrrercial vessels not 
bo..!nd for foreign ports. The Qlban flotill=. in 1980 was carprisro 
primarily of such vessels. In order to provide adequate flex_ibili ty to 
ensure fine collection, the propose::l amendrrent thus also rrakes the 
penalty a lien en the vessel, in the manner presently provide::l for 
similar violations of the imnigration laws under 8 U.S.C. 1287 and 
1321Ca>. 

The p<:Mer to seize a vessel involve::l in a violation of 8 U.S.C. 
1323 may alrecrly exist under 19 U .s.c. 1581 Ce>. HCMever, the prc:pose::l 
a..-nendrrent eliminates any drubt on that issue by explicitly authoriz
ing seizure. The existence of clear authority to sunmarily seize 
vessels is irrportant for three reasons. First, seizure secures the 
vessel as an aid to fine collection. Secorrl, seizure may be necessary 
to prevent multiple trips bringing undocunente::l aliens by vessel owners 
or masters who, because of a lack of assets reachable in judicial 
collection actions, or for other reasons, are undeterrerl by the 
rronetary penalties provide::l by the statute. Third, this seizure power 
will exist regardless of the declaration of an immigration anergency. 

It is intende::l that seizures made under this provisicn be base::l on 
prcbable cause to believe the vessel or a i rcraft has been, or is being, 
userl in violaticn of the secticn, but such seizures are to be withrut a 
warrant unless a warrant is constitutionally requirerl. See 8 U.S.C. 
1324Cc>. This amendment does not, hc:Mever, affect the govemrrent's due 
process cbligation to provide pracpt post-seizure hearings to the 
aggrieverl owners. See Pollgreen v. Morris, 496 F. supp. 1042 CS.D. 
Fla. 1980). 

' The sanctions ~ain&t the vessel are not available under this 
amerrlnent if a sufficient deposit or bend is provide:i to otheIWis"a. 
secur·- payment of any penalty. The o.irrent law is identical in this 
respect. 

Miscellanea.is 

Finally, the legislation cootains a ccnforming arrendrrent to 
secticn 235Cb> of the Inmigratian and Naticnality Act (8 u.s.c. 
1225Cb)), and an appropriaticns provision. 

- 10 -
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the Souc_°' :r:. '.:.•.'..:::.::-ict of Florida in United SL.a l.cs v. 1:..'12\' a , E:t 2., No . 
80-231-Q{-.:..: .:: . ln Anava the court held t.na:c. sea.io:1 l:)L'< {a ) (l) cioes 
not prohibit tr!e rrere bringing of undocurrented 2.lie.'1s to this cam try' s 
borders. I:: the court' s view, this statute is aiITEd only at pr even ting 
surreptitious entries. An alien does not rreke an entry by arriving at 
a port so long as he is detaine:l or parole:l. The court held that "(t)o 
accorrplish an entry an alien nust be present in the United States and 
be free of official restraint.• Slip op. p. 8. Since there were 
neither actual nor atterrpted surreptitious entries in the Cuban 
Flotilla cases, the coort dismisse:l the indictnents. Consequently, 
1324(a) is redrafted in two new subsections, one a misdeneanor and the 
other a felony, to make it clear that it is the bringing to the Unite:l 
States of an alien who does not have prior authorization to ccne, as 
well as the transporting or harboring of an alien who has cone here 
without prior authorization, that is proscribed. 

Paragraph Ca)(l) makes it a misderreanor punishable by a mandatory 
fine of $2500 and inprisonnent for up to one year, or both, for a 
person to bring to the United States an alien who does not have prior 
official authorization to care to this o::mitry, regardless of whether 
the alien does or does not make an entry, and regardless of any future 
action that might be taken with respect to the alien such as the · 
granting of parole. The fine nay, in the coort's discretion, be 
increased by any anomt up to $2500 per alien involved in the offense. 
It is of no consequence \llXler this para;raph that the alien later 
presents hinself to an Imnigration and Naturalization Service officer 
or other authority. Persons who bring to the United States aliens who 
do not have visas or have not otherwise been previously given official 
permissicn to cone to, enter, or reside in the United States waild be 
in violation. Atterrpts to bring such aliens to the United States are 
also proscribed. , 

Para;raph Ca> C 2 > provides that bringing an alien who does .... 'not have 
pr""or authorizatioo to cone to, enter, or reside in this camtry for 
purposes of financial gain or oormercial advantage is a felony. It 
also provides that bringing such an alien withoot taking him directly 
to an lNS official, bringing of such an alien by neans of fraud, and 
any secorrl offense under section 1324 are felonies. The punishnent is 
inprisannent for up to five years and a fine of up to $10,000 for each 
alien involved in the offense. 

Paragraph Cb>Cl> has no o::miterpart in present section 1324. It 
prohibits the bringing of an alien to the United States at a place 
other than a designated port of entry or other place designated by the 
INS. The provisioo is neant to preclude such a bringing of an alien 
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Paragraph Cb)C2> proscri.D=>_s t.h-2 transpcr:.i:ig within the Unite:5. 
States of an alien who has co.LE to, enteren, c::- re.'Tlains illegally in 
the Uniterl States. It closely follows the existinq subseCtion 1324 
(a)C2>, except there is no requirerrent that the subject know that 
the alien first cane to the Uniterl States less than three years prior 
to the illegal transportation. The transportation rust be in further
ance of the violatirn of law. Thus it wruld not be a violatirn of the 
paragraph to trans:part an alien who first cane to the Uniterl States 
illegally but was subsequently granterl asylum or parole. If, oowever, 
the subject knows or is in reckless disregard of the fact that the 
alien has cone to or rerrains in the United States in violatirn of law 
and the transportation is for the purpose of furthering the violation, 
the subject's knc:Mlerlge of the date of entry shruld be irrelevant. 

Para:,;Jraph Cb)(3) is sinply a restaterrent of existing section 1324 
CaH3>. It is rephraserl to make clear that the harboring or concealing 
of an alien who has care to, entererl, or remains in the Uniterl States 
in violatirn of law is prohibiterl. 

Paragraph Cb)C4> is sinply a restaterrent of existing section 1324 
Cai (4) with no substantive change interxierl. 

All violations of subsection Cb> are felonies and the p.mishrrent 
exterrls to a fine of up to $10,000 arrl inpr'isanerrent for up to five 
years, or both, for each alien in respect to whan any violation of the 
subsectirn occurs. The pr011ision that it is a separate felony as to 
each alien involved, which also applies to violations of paragraph Ca> 
(2), is carried forward fran the present sectic:n 1324. The cc:m-ts have 
specifically upheld indictnents charging nultiple ccunts of -trans
portation of aliens airl consecutive sentences even thc:ugh all.were 
transporterl at the sane tine and place. See Vega~rillo v. 'Onited 
States, 264 F.2d 240 (9th Cir. 1959); Jcnes v. Uniterl States 260 F.2d 
89 C9th Cir. 1958). 

...... 

Subsection (c) narraws the exceptions that exist in present 
sectic:n 1324Cb), pr011iding for forfeiture of vehicles, vessels, and 
aircraft userl in the transportation of illegal aliens. '!be subsection 
closely follo\toS the pr011isiC11S of H.R. 8115 C 96th Cong.> which was 
reparterl favorably by the Judiciary Ccmnittee. See Report No. 
96-1395. 

Present INS forrei ture authority, enacterl in 1978, and ccrlif ied in 
8 o.s.c. 1324Cb> Cl> CA> is too restrictive. For exanple, this section 
precludes the forfeiture of any vessel unless the Govermrent can show 



-· - -· - .. ,,.., ... c ::.. \...... . ,-- .. 

::..;:~force.Tent PC..-::..:.·. :.. . .. . . . . . ·.:: orc-Jir:~ =~ -- . 
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881 (a) ( 4) (Al. .Additionally, sect.io:i i ::, ;...;, ( !J) presently re:rw..::.re~ L': ;.:i 
bear criministrative arrl incidem:a.J. e.~ r--·1s es when it turns c:::. ~2~ 2:'. 

innocent crv.ner is involved even t.hOJc '.l the seizure was m:iie in a C?oc:d 
faith belief that it was warrant.Erl base:l an facts kno¥11 to -the INS at. 
the tirre. No other enforcerrent agency with vehicle seizure authority 
is subjected to this type of liability. Corrpare Departnent. of Justice 
Regulations for the Remission or Mitigation of Civil Forfeib.l.res, 28 
C.F .R. 9. 7. Finally, present law provides that INS is requirerl to 
satisfy any valid lien or third party interest in the conveyance 
"wi.thoot exoense to the interest holder." This creates little 
incentive fer ncrtgage lenders to exercise caution in naking loans for 
the purchase of conveyances that cruld be used to transport illegal 
aliens. Ccxrpare 28 C.F.R. 9.7, providing that a lienholder's interest. 
in the vehicle shruld be satisfied only after the Goverrurent's costs 
associated with the seizure and forfeiture have been deducted. 'Ihe new 
subsection Cc) has the effect of leaving on the lienholder the normal 
burden of showing gocXi faith, innocence, and lack of knowledge in order 
to cbtain a remissiai or mitigatiai of the forfeiture. This is the 
procaiure currently fella.el pirsuant to the custc:1ts and drug la....-s. 
Conpare 28 C.F.R. 9.5 (b) arrl (c}. 

Section 1324Cc)(l) provides that any convenyance userl in or 
inten:ierl to be userl in a violatiai of subsection Ca> or Cb> shall be 
seized and subject to forfeiture. This is a slight expansion ai the 
authority providerl in present secticn 1324Cb> Cl> in that it allow; for 
seizure of a conveyance clearly intended to be used in the substantive 
offense as ~11 as where it is usai in cc:mnitting a substantive viola
tion. Paragraph Cc> CU CA) exenpts camcn carriers frcm forfeiture if 
the offense occurs while the conveyance is being userl as a camon 
carrier unless the owner, operator or other persoo in charge 'WaS a 
caisenting party or privy to the illegal act. It is similar to. a 
provision in the law providing for forfeiture of conveyances used to 
trau.sportcaitrollerl substances, 21U.S.C. 881Ca)C4)(A), arrl toa 
provision in 49 U.S.C. 782 providing for seizure and forfeib.l.re of 
conveyances usai in transporting certain articles of c<xitrabarrl. 
Parcgraph Cc) Cl> CB) carries forward existing 8 u.s.c. 1324Cb) Cl) CB) 
providing that it is a defense to a forfeiture if the offense occurred 
while the conveyance was unlawfully in the possession of a person other 
than the o'l.ller in violatiai of law. 

Section 1324Cc>C2> carries forward 8 u.s.c. 1324Cb>C3l providing 
that a conveyance subject to seizure nay be seized withoot a warrant in 
circwrstances where a warrant is not ccnstitutionally required. 
Together with section l324Cc)(3), which makes provisiais of the 
custClts la....-s applicable by reference to seizures and forfeib.l.res under 



. . 
"' ·\.. .. !: :::-. ~ -::::...:.. .~:. _;: 

C' 

a e t.er.Tu.<. ::: 
Once a ves.s ;:o~ i:o !:. -. __ , . _ · ·· , -

the acb.lal j udiciai prcx:~;.:;:;. ir.~ 

. ·--'· ~; :.. - ~. :...: v~~ "·· · 

· 1.. - ::::.:.:..se tc b:;L · 

, . . ·· --- ·---- -· --- :... · the ao..re.rr1Irerrt: f- _ ... . • 
~ v2Iie::~ U-2 f orf eiture. 

Section 1324Cc) (5) deals wi t h the burden of proof in the forfei
ture action and is similar to 19 U.S.C. 1615 relating to customs 
forfeitures. It provides that initially the governrrent nust show ths 
prooable cause that justif ierl the seizure and the ins ti tuticn of the 
forfeiture action. In showing prooable cause the govemnent mJSt 
pra:luce aridence that -the aliens involved with the conveyance did not 
have prior authorization ·to care to or remain in the United States. In 
order to forestall any possible claim that the governmmt nust detain 
all undocwrented aliens involved in a particular incident, the proposerl 
bill lists three types of evidence that are ori.na facie evidence that 
the aliens involved did not have such authorization. They are records 
of any crlministrative or judicial prcx::eeding CCrlcerning the alien's 
status in which it was deterrninerl he ha:l not receive.1 aut..liorization to 
cone to or enter this camtry, official r ecords of the INS or State 
Departnent showing that the alien ru:rl not received such authorization, 
arrl testinony by an inmigraticn officer having knowledge of the alien's 
status that the alien ha:l not received such authorization. (An exanple 
of the last type of evidence might corre from an INS officer who, by 
referring to notes or INS records, can testify that a certain boat 
larrle:i en a particular day with a particular illegal alien on it). 
Once the goverrurent sl-¥Jws prooable cause far the seizure and the 
initiaticn of the forfeiture action, the burden of proof shifts to the 
clainant to shc:M either that the conveyance . was not used in a violation 
of the section or that the comm carrier exception or the exception 
for conveyances unlawfully in the hands of scxreane other than the owner 
applies. 

Section 1324(c)(4) Provides for disposition of the conveyance and 
the payrrent of co.sts an:l · eJCpenses. It is similar to provisioos 
contained in the caitroiled Substances Act, 21 u.s.c. 881<~>. '\ 

Section 1324Cd> ccncerns arrest authority for violatioos of 
sections 1324 <a> and (b). It expands en the present 2rovisions to 
allow not only INS officers but also other Federal arrl state law 
enforcenent officers to uake arrests. Occasionally, alien Sllllgglers 
are first spotted in the act by state law enforcenent officers arrl this 
pr0\7iSion allows them to uake an arrest. 



Sec u o: - _ . . ' . -·. : ..;.. _ -

)2ction 106(a) of the Immigration and National i1y Act is_ amended to shorten 
t he t ime period within which a deportation order m2y b':! appealed from six months 
to 30 days. 

Section 2 amends section 279 of the Act to specifically designate a 30 day 
appeal period to a district court in cases where an administrative action is contested. 
This amendment will provide for consistency with section 106. Under the current 
provision, aliens often wait to petition for review of administrative actions until 
after the deportation process is completed. 

Section 3 amends section 208. Subsection 208(a)(l) is amended to incorporate 
the present provision that any alien physically present in the United States may 
apply for asylum, except that the proposal makes aliens in transit without visas 
ineligible for asylum, and aliens who entered without inspection ineligible except 
under certain circumstances. 

Subsection 208(a)(2) provides for the creation of an "asylum officer" to adjudi
cate asylum claims and makes his decision non-reviewable, except that the~TS
sioner or the Attorney General may require a decision to be certified for review by . 
them. The asylum proceedings are described as informal and nonadversary in nature. 
Counsel may be present, but only to advise the alien; he may not participate in the 
proceedings. 

Subsection 208(a)(3) statutorily places the burden of proof on the alien applicant. 
This codifies the administrative interpretations of the Board of Immigration Appeals. 

Subsection 208(a)(4) bars the deportation of an alien to a country or place 
where he will suffer persecution, thus incorporating the major provision of the 
present section 243(h). This section satisfies the standards of Article 33 oi the 
United Nations Convention, by preventing qualifying aliens from being sent to places 
where they would be persecuted, even if such aliens are ineligible for asylum:·~ 

Subsection 208(a)(5) provides that an alien brought for exclusion or deportation 
who has not previously made a claim for asylum must raise such d;:iims within 14 
days, otherwise he can raise such claims only upon a clear showing of changed cir
cumstances. 

Subsection 208(a)(6) prohibits reopening of proceedings before the asylum 
officer except upon a clear showing of chai:tged circumstances. 

Subsection 208(b) provides for termination of asylum status if circumstances 
change in the country of pers&cution. It also adds a provision allowing termination 
if the alien was not a refugee at the time he was granted asylum. This is a parallel 
provision to section 207. Additionally, it allows for termination if it is determined 
that the alien is no longer eligible for any of the reasons which initially bar a grant 
of asylum. These grounds are presently incorporated in the asylum regulations, but 
have no statutory basis, except by analogy to section 243(h). 
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Subsection 203(d) provides that juci1 c;.::.: review of an asylum cia1m or of. 
2sylum proceedings is available only upon :-i::view of an order of exciusion o:
deportation. 

Section 4 amends section 235(b) to provide that any alien who presents 
himself for inspection by an immigration officer may be summarily excluded from 
admission by that immigration officer if the alien does not present any 
documentation to support a claim that he is admissible to the United States. 

Section 5 amends section 237 to eliminate the problems caused by the current 
law which specifies that an alien ordered excluded from the United States may be 
returned only to the "country whence he came." Decisional law has defined "the 
country whence he came" as the country where the alien last had a place of abode. 
When, however, that country does not recognize the alien's right to return, the 
United States Government has no discretion under the Immigration and Nationality 
Act to apply to a second country which may }?e willing to accept the alien as a 
deportee. In contrast, when an alien illegally in the United States is ordered 
arrested and deported following an expulsion hearing, sec.tion 243(a) of the Act (8 
U.S.C. 1253(aj) provides that if the country first designated will not accept the 
alien, application may be made to other countries. This amemdment would provide 
similar options with respect to aliens who have been ordered excluded and 
deported. It will also eliminate the confusing term "whence he came" and make it 
clear to which country deportation initially would be sought. 

Section 6 repeals section 243{h) in its entirety. As long as this withholding 
provision exists, each alien will have two means of applying for asylum in the 
United States. With the incorporation of the new subsection 208{a)(4), which bars 
deportation to a country or place of persecution, there is no need for withholding 
of deportation. In practice, the existence of both applications has led to confusion, 
as immigration judges apparently have the option of granting either asylum or 
withholding. The reality of the situation is that few if any aliens granted 
withholding ever leave the United States. It is also incongruous to have a ) 
mandate ·y withholding provision and a discretionary asylum provision. 
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RE: 

Ed Harper 
Glenn Schlee<le 
Annelise Anderson 

Mike Horowitz 

Hai tiari Refugaes 

Septetl::er 16 r 19cri 

'£he Irrraigration and Naturalization Service is facing a bL.iG-get 
crisis ?Ver t.~ arri'"J'al of 1000 to 1500 Haitian refugees every 
rront.i.'l. ~ Admi.nistrc;ition p:>licy is to warehouse t."lem in detention 
facilities an:l then to exclude fhen after-hearings, includir.g 
deter:ninations en asylum claims. Unfortunately, a snull cot~rie 
of Haiticn defense lawyers has -contrived to tie ti1e exclusion 
pre?:ss up in 'knots, preventing their e.~~lusion a."'rl 
transportation b.:::ick to Haiti. The cost to t.t'ie taxp--::iyer. in 
fiscal 1992 m-erely to operate three detention facilities for 
ilaitiG.!"'lS is conservatively estimated at $70 r:-Jllion - and t.:..lie 
c:>st rises wi t&'-1 every d3y- ar.d every boatload. 

I nelieve that the pre~nt proce.~ural tanqle r~flec'-1...S a 
wC;.1~erial :Jrobl~il similar to that facr=d in California durin-0 
the President's t-?.r.n as Governor when California w3S faced with 
a sudden need to process 100 ,000 • . .;elf are a?-peals p:-_r ye?.r:. 

In 1970, the California Welfare Rights Organization ado?te:l a 
calculated "spring offensive" to fnJ5trilte Gov~!:nor Rccg3n' s 
w'?lf?.!:'e refom ~ tying up the afr:tinistrative hearir-.g proc-~s 
and t~rarily . succeed~. The state bro-:Ce t.~= offensive rr.1 
usin-; n:X!ern case lil;;tnagemer.t techniques, increasing hearing 
r>~rsormel, and providing full and ~J due ~ocess for all 

1 • c ... ai!nan ts. 

I believe that. many of t..'ie sw-.e techniques can be brought to 
b~ar to solve t.."le Haitian pr.:>blB-n. T'ne individual exclusion 
cases are rot ~lex; most involve the sa.-re issue - t...'-ie 
political situation in Haiti. . Only the volU:~ of ~'"le cases a11d 
the difficulty of p-ccviding full procedural due p.:-ocess have 
stood in the way of rapid exclusion of ill-=gal irrmigrants not 
i::ntitled to asylun, and their transp:n:-ation bacic to Hui.ti. 

'Ihe Haitia."'1 Reft..'gee Ce1.1ter, la;:::gely funded b-.f the ~·;Qrld Cour~cil 
of d:urc~es, has ac..."lopted a political strat~,:nr . (si~ilar to t..~at 
o[ t.'1e ~·Jelfare Rights Organization) of tyin:; tr;? the S'Jste:n with 
cl.:!ss action suits a."1<l procedural delca.ys in crder to generate 

. . ... 



pressure on th·:: i\ci:nin1 ':-.;::r.:L.<_,_·:-. co E's et tle the Haitians in tf" 
United States with o ff icial i r.rnigraticn st~tus. 

The response of INS has been to attempt mass processing of 
Haitians, leadi113 courts to ~njoin deportations arrl exclusions 
on the 'ground that Haitians "were unable to adequately present 
t.11eir clai.'T!S for asylum, ar.d were depri va:l of full a."Xl fair 
consideration of that which they did present." Haitian Reft.-gee 
Center v. Civiletti, 503 F. Supp. 442. I agree that the courts 
have overstepped their rounds in these cases, but INS will 
continue to face injunctions, restrainin::J orders, and habeas 
writs until it adopts the ~ite strategy: to srrother 
clairr.ants with due process. 

t·~ profOS<il is to· ooncentrate cur resources on t.i-ie exclusion 
process, i.e., expanding the m.IIi'bP..r of judges, court personnel, 
and interpreters. t·bst fu:porta.."lt, w'e should provide laW'Jers at 
g.:>vernment expense to represent the refugees. T'n~ lac!< of 
cpunsel for the !-Iaitians has been t-"'le principal l:ottl!meck in 
the process. Only five or six attorne}"S nationwide are prepared 
to represent ~"le refugees at hearings, a.'1d they will handle only . 
about three cases a week. Yet, o:tl.y th~ presen~ of zealous 
cou.ri.sel for the Haitians will ~rsuade t..~e courts that the 
Haiti·::ll"-'>' rights have b2en fully honored a!rl their claw.s fully 
presented. ?·Jithout oounsel, t.'1e rom:ts ca:i ~ exp-~ted to · 
continue .discov~ring a~ process violations at ev~ry turn. By 
giving the refugees all the due pr~ss in the "i·x:>~ld - and fast· 
- ~ can avoid at.re problems with t.lie courts, arrl · sr..a.re 
ourselves t.'1e budgetary an:3 p::>litical problems involvoo in 
massive aete..~ticn centers. 

The decision to build' a r.e;-1 c1etention facility in Glassow, 
i·";onta."la tr.a'! hav-e been rnade (at an an.'1ual cost of over ~36 
raillion, ana in t.lie face of dlarges that. exsx:>sure of tropical. 
clwellers to the freezing te'lperatures of ~~ntan.a is literally 
brutal), but it is a ter.pora.ry solutio::'l at best. Without 

-- efficient exclusion procedures, our aetention caips will be full 
a·~ain ty spring. !""The present µ:>licy is t.'1e wxst of all 

J possible o?tions.- We create in.'1t.I!la1-:e and fOlitically unfx:,:>p.Jlar · 
quasi-concentration" cam-~,. ar..d produce a new ft.'gitive class of · 
undocumented aliens-:l Unless we are to cha.11ge our fonigrc:t.ion 
!_X>licy a."1d ad:ni t the Hai ti ans as refugees, t.'"1e only lor!g-ra~e 
soluticn is to g~t fair exclusion hearings unde.cw.ay, with enougg 
dua process to wit.~stand court challenges. 

At the meeting last Friday, INS officials sha:1cd r~al enthusiasm 
for this awroach. The Deputy Ca:rnissioner, Al Nelson, \:.ho was 
a California welfare official when t.i-P- si!nilar problen arose and 
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was solved in tl12 c.:irly 1970' s, ap~ars able ar..:l willirq t o 
cex>perate. 

I hu.ve talked in.for.r.ally with Ron Zu:nbrun, director of th~ 
Pacific Legal Foundation. Zurr.brun hea<le:l up the California 
welfare reform effort, and ~ees that the Reagan California 
~cl is acolicable to t..:,is situation.. Zmbrun i::; well knor....n to 
the Preside;t and Ed ~teese and could provide invaluable aia and 
cxper"-1.se. 

Estimates of la~.¥}'ers, j ooges, and staff · r.eed~ for this approach 
may vary, but one thi03 is clear: for the price of ~"le Gla5ga.1 
facility for cne yea:r, we could provide every Haitian man, 
\·~man, and child all the legal assista'1ce t..'1ey could use - and 
S·~ttle their ca~s once and for all. 

There is one princi?Cll legal question affecting t..tiis apt:-L.Oac:h: 
r,;71ether provision cf 90vern:nent-paid attornys for Haitian 
claL~nts would require INS to provide attorneys for ev:ry 
illegal entrant at Kennedy Aiq:ort er the Mexica.'1 border. I 
believe - a"ld L~S a-lrees - t..'1at the answer is 11no. 11 

Establi~~ent of the exclusion hearings progra;n could b? 
c::co::A'Jf:.3nied by INS findings th;it the Haiti2.i.'1 case is unique, 
!:>=cause of the crisis situ~tion in te?:I!1S of ntr.bers, th~ _ 
extraordinacy need for expedition, the inability of tmcounselled 
Haitians to present ~1eir case, a.Id the close q'Jcstio.1s of fact 
~'1d law con~rnin:J t.~e validity of H:?itia."1 asyltn claims. In 
a.1.y event, INS referred this question to the Office of Le3.al 
Cou:1sel of t.'1.e Justice Dep.::lrtrnent. 

'1.11is PCCX..""ess w~s w~ll' underwav followinq our Fric"iay !!leetinq, 
when the Attorney C~r.eral called I~~S en 'fuescbv to info-rrn t."1em 
t;.1at, as a 'OC>licv r.iatter, he had decided that the United States 

v ~'Ould not p-;.-v for la-~1e:::-s for Haitian refugees, a.id that he -
w~uld not oormit the Office of Legal Counsel even to consider 
the legal CUe.5tion of nlS' aut...'"!ori ty to eo s.'). I hm.·e given my 
~inion of the tx>licy inplications of this d:cision, a.Jd feel 
strongly that t.~is decision is not one for the Attorr.~y General 
alone. 

I will be. ~ting with Annelise l\...rid-erson with a view to 
ref errir.g this matter to i:-:G-t. 

_l 

.. .. 
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Haitian: Ref m;ee Dii21n1na 
Lawyers Frustrate U.S. lllegal-lrnmigration Policy 

.. By Mary Thornton 
\lilll!hlngton Post 8t&U-Wr1Ler 

MIAMI - For more than a year now, a rag
tag group of young lawyers has held the whole 
U.S. government at bay, managing in case after 
case to thwart the Department of Justice. -

Their efforts have prompted a Justice De
partment spokesman to declare: "We have lost 
control of our borders and our beaches. We 
have to do something about it and do it fast!" 

They have caused President Reagan to de
ploy U.S. military might in the form of t~e 
Hamilton, a fully armed, 378-foot Coast Guard_ 
cutter into the territorial waters of another 
country: Haiti. · 

At issue are the Haitians who by the thou-. 
sands have been packing themselves into small · 
boats, many of them homemade and only 20 or 
30 feet long, and making their way over . 800 
miles of open water for the shores of Florida. 

U.S. · Stymied 
OnRefugeeS 
Bjr AtiO:fneys 

HAITIANS, From Al 
1,000 per month may be entering the country. 
The largest of the camps is the Krom·e Detention 
Center h~~ on ~he .edge of the Everglade8, where 
1,200 Ha1tums hve m a concoction of barbed wire 
and concrete blocks on an old missile site about 
45 minutes outside of downtown MiarnL . 
Th~ ~wyers, generally working without .pay, 

have 1~s.1Sted that at least soine of the Haitians 
are political refugees fleeing the repressive regime · 
o_f Jean Claude (Baby Doc) Duvalier and · are en
titled to full asylum hearings and full due process 
of law, complete with several layers of appeals . . 

· So far the federal courts have agreed with 
them, often criticizing INS at length in the pro-
cess. _ 

"Fighting immigration is like shooting fish in a 
barrel. It's like the Selective &rvice in the '60s. 
They're portraying us as a group of smart lawyers 
t~t got together, but in fact the things they're . 
domg are ~ b.latantly illegal that they make it 
easy for us, saiQ Ira Kurzban, who is leading the 
lawyers. 

In fact, the government is faced with a near. 
impossible situation. At a time of limited reJ 
sou.rces and economic problems, it is clear that the 
United States c;rn ~o longer welcome everyone 
who wants to come mto the coW1try. That ques
tion .is complicated even further when the people 
pouring ~cross the border are poor, oft€n illiterate 
and don t speak E:igl1 ~ h - people who would / 
pre.~ent a further drain or: P- h :ad.'· srrcr rhcd sociE! II 
services. 

A· · :·, (' t--;clo'H1 . rif.· ;1::• · ; ·._. 
the H.1 icia ns wh <) :ir <' r-: .· .· ·· 1· .. .. · .. 
l •I '. .- : :. f ') i ·· ' ' ·-
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The Hamilton began patrolling the Wind
ward Charmel early last week, looking for boat 
loads of Haitians with the idea of turning them 
-back. But by week's· end it had not stopped a 
boat, and no one was sure what would happen 

' if it did - or if the boat refused to stop. 
. The government says the Haitians are illegal 
aliens coming here to seek their fortunes and 
escape poverty in their island country. For the 
first time since Japanese-Americans were put 
into detention camps during World War II, the 
Immigration and Naturalization Service last 
July initiated a policy of putting the illegal 
aliens into prisons to await deportation hear-
ings. . . ·. 

There are now about 2,700 Haitians in de
tention in the United States and Puerto Rico, 
and the government estimates that as many as 

See HAITIANS. AtO, Col. 1 

. To force the government to provide due process 
for the Haitians, the lawyers have raised not only 
the merits of the individual cases, but also virtu
ally every possible legal issue to trap the govern
ment in its own bureaucratic tangle. . 
- For example: . 

• At the Ft. . Allen detention camp in Puerto 
Rico, a group of the lav.iyers. forced the govern
ment to go through an environmental impact 
statement procedure because uf the sewage that 
would be produced by the camp . . 
· • Each time the government has made any pol-

. icy change regarding the Haitians, the lawyers 
have sued to force the government to comply with 
its own rule-making procedures, complete with 
publication in the Federal Register with the re
quired 30 days for public comment. 

• The lawyers have presented evidence - and 
convinced a federal judge - that the government 
translators have been so bad that instead of ask
ing the Haitians if they were seeking political asy
lum, they were asking them if they wanted to go 
,:to the insane asylum. . .- .. 
~ • The lawyers repeatedly have been able to stop 
deportations, often at the last minute, by persuad
ing a federal judge that the INS has violated the 
Haitians' right.ci. · 

• Even the state of Florida has gotten in on the 
act by filing a suit against the government alleging 
not only overcrowding but also "neglect and indif
ference" by federal officials. Florida is asking that 
Krome be shut down and that no new camps be 
opened in the state. 

Besieged by all the lawsuits, · the government 
has engaged in a kind of guerrilla warfare, going as 

. far as rushing groups of Haitians up back stair
, ways into locked courtrooms to avoid lawyers 
lurking in the hallways. 

The latest INS tactic is to schd ule hearings for 
the Hait ians at Miami 's Krome Detent ion Center 
simultaneously in th ree courtrooms even thougn 
they're all rcp re~ented by the same lawyer from 
rh c> Hai:i:m I11: fu gce Center. That fo rces t.he law
yer, !::it.eve Forester, to race wildly l rom courtroom 

l . . :r .. ·>m. hc·~g i n '..'. fo r contin 12 nrr..: th ?. t fr .. 
:·. ·· --: 11-.,..,"nt ha~ nn intC' ntinn of 1'.r ::n !in ~ fnr !-.:, ' 
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··i :v y·vc come in an<l :;Jici tL .. :: ::.1\(· ;. ! i l ·'. 

" 1:• "~ th. 0 H~ iti ims, but thNI tlwv hold 11n rr .. 
;lo·:,·. It 's rcallv an antitrust ~ituation . .. . Th~."· ! 
~~0u ld either fish or ci.tt ha it," Ha id Nelson, wh: • ; 
l :cl!e \·e~ the lawyerH are <leli lieratcly dragging thei r ! 
feet. Haitians, he said, "don't have the right to I 
free counsel. In most other countries in the world, 
they would have been herded back into the boats 
and put out to sea." 

Nelson charged that there are a number of Ha
. itians who would rather return home than stay in 
'. detention, but the issue is so tied up in litigation 
: that it is impossible for anyone to be moved. 

Forester retorts that the INS deliberately ere
: ated the problem when it moved the hearings 
: from downtown Miami to the detention center. 
: Most lawyers don't want to drive that far, he said, 
; though there are 25 lawyers who would provide 
: free services for the Haitians downtown. 
· Brian McDonald, the first assistant U.S. attor-
. ney in Miami, also contends that the lawyers have 

resources unavailable to the INS. "Some of them 
~ are professors at a law school, and they can get 
: assistance from their students," he said, while the 
: INS is "understaffed, they've gotten conflicting 
: policy guidance, and they're confronted with dif· 
: ficult problems." 
• The lawyers' efforts have been two-pronged. On 
: one side Kurzban, aided by two University of 
~ Miami law professors, their students and an as· 
± sortment of other lawyers around the country who 
• .donate their time, have worked on their own time 
: on a series of class-action cases to help thousands 
: of Haitians who are here illegally. · · 
: The other side of the effort is being carried on 
; by Steve Forester and Vera Weisz, working out of 
; a ramshackle storefront office in Miami's Little 
~ - Haiti area. They receive nominal salaries from the 

- .. . -· See HAITIANS, All, Col 1 

Lawyers Fmstrate ·u.s. 
I . .. , . . . . . - -

~Immigration Policy 
HAITIANS, From AlO Finally, even if the Haitians are eventual 

Haitian Refugee Center, which operates from returned to their home country, KurzbE 
year to year on a grant from -the National asks, "Shouldn't they be ent-itled to a fa 

· Council of Churches. . hearing on their asylum claims?" 
Among the questions the lawYers are rais- Behind high chain-link fences topped wit 

ing in their lawsuits are some · that have barbed wire, the 1,200 HaitiB.ns bei.rig d1 
sticky policy implications for the govern- · tained at Krome spend their days sprawle 
menl on bunks .and makeshift cots so close that 
' For instance, KurzbaD asks whether the is difficult to walk behveen them.. The me 

l.1.tited States should routinely grant asylum are kept on one side of the camp and th 
to Soviet ballet dancers, who lead privileged women and children on the other, separate 
Ii . th . try -hil 't turns by another metal fence. ves m err own-- coun , w e .1 Th , · 1. t ' al · 

:t.. ha be d - · e camp s smg e, conven ion -size 
away refugees wuo ppen to poor an _ washer and dryer have been $ut off - th 
uneducated._ · · · · · area is so swampy that it was impossible t 

Jie. qu:sua~ w~ether f:be rountry should ·- use them. The -Haitians use portable toilet 
J:ave an ~migr~t1on policy. that ~elcomes lined up against one of the fences. The shov; 
pe~ple. fleeing froII1 communis~ gov~rnme~ts · eis are ·open for two hours in the mornin, 
-while it turns away those fleemg right-wmg . _ and tWo in the afternoon. · . · _ 
dictator:sJrips that happe~ to be friendly -to · . Laund,ry is ·set out tO dry on the_. scraggl: 
the Umted States. In ~~his case the govern- patches of grass and on the metal fence 
tnent also has to ·deal with the uneomfortable What possessions the Haitians have -B.I1 

fact that it has recently allowed _entrance to stored in dear plastic-bags, one stacked neru 
~ge numbel'5 of Indochinese . and · Cuban -· ly on each bunk. . · 

. tefugees, many of them coming for economic - . _ Virtually none -;0f . the Haitians .. · 
teasons, and now is in tbe process' of turillng' English, and there are only 10 translators 
away the firs~ large group of refugees who the camp to decipher their Creole dialed 
~appen to be black. Early .last -month, there ·were riots 

'.;.. 

'Krome as the Haitians chanted "liberty or rence King, in a decision last year in Miam~ ings later beC:ame the target of an FBI bnb-
death" and "Miami is my country."' But the fourid major problems of politiqtl persecu- ery investigation, stepped down1 from the 
instigators have been ' shipped off to more . · tion in Haiti, including persecution of those bench temporarily and asked to have his 
secure facilities and most of the Haitians : who have fled and ·then returned to the cases reassigned. No one is sure what will 
spend .their days now doing no more than · ... oountry. , ~ · happen to the Haitian case .that was still 
staring vacantly into space. · "This case involves thousands of black · - pending before him. 

To help ease crowding in Florida, INS nationals, the brutality of their government, Meanwhile, both sides are waiting to see 
recently moved the majority of the Haitians and the prejudice of ours," said, King, a Re- · · what's going to happen with the Hamilton as 
to facil ities in out-of-the-way places like , · publican-appointed by Richard Nixon, not-· it patrols the Haitian waters, 8nd the lawyers 
Lake Placid, N.Y.; Big Springs, Tex., and Ft. · ing that the Haitians are "fleeing the most ·are trYing to decide whether to file yet .an· 
Allen, Puerto Rico, far away from any Creole . repressive government in the Americas." other lawsuit to stt>p y.·hat they call "the kan- · 
translators and any sort of free legal · rep re- King listened to weeks of . evidence of . · garoo rourt on the high seas." 
sentation. . beatings, to'rture and deaths in Haitian pris: No one knows for sure what the Hamilton 

At a recent Senate hearing, Doris Meis- ons and he roncluded that "the manner in would do if one of the Haitian boats refused 
sner, the acting INS commissioner, said that which INS treated the more than 4,000 Ha- to stop and decided to make a run for it. 
the Haitians are generally considered eco- itian plaintiffs violated the Constitution, the Would the 378-foot vesiel ram it.? Open 
nomic refugees who can be returned safely to immigration statutes, international agree- with the cannons? Sink it? 
their country of origin. As such, she said, ments, INS regulations and INS operating · There also are questions about what will 
they are not eligible for asylum. procedures. It must stop." happen to those Haitians who are educated 

In response to pointed questioning from It was the first major victory for the small enough to know they have a right to ask the 
Sen. Charles Grassley (R-lowa), Meissner group of lawyers who have ta.ken on the Ha- Coast Guard for political asylum. ·The Unit-
said there is "no concrete evidence" that the itians' cause. ed States is bound by a United Nations trea· 
Hsitians would be persecuted if they were Early last month, the lawyers won another · ty not to return pers.:; r.s to a country where 
returned: and a State Department represent- victory when federal Judge Alcee Hastings in they will be persecutf:d. But although there 
a: i\'e "P. icl the Haitian government has prom- Miami issued a temporary restraining order will be transle.tors ar.d immigration officers 
l"--d fr.r.1 there "ill be no reprisals a~ainst barring deportation hearin?5 for Haitians aboard the 'Hamiltnr. , no one is sure yet how 
those who return. who are nut rcprei.er.tcd b:y· :aw:.,:;;;~ the Haitians can prove they would be per-

_. ,_ ! Ji=! - ·cl Cuu rt .lu d ~f· .J:i:11(·, L. · R ~ !t th ::i t \~ ::t , .. ... " • 1· .1 ~ H :··' · ' '-<'.::£ .· :. · ;-. ,. 
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MEMORANDUM TO: Annelise Anderson 
Frank Hadsall 
Mike Uhlmann 
Mike Horowitz 
Jim Frey 

FROM: Bob Carlstrom 

Subject: Immigration Policy Legislative Proposals -
Remaining Issues 

The attached summarize the remaining i·ssues that require your 
decision. To ensure a uniform and prompt resolution of th~se 
issues, a meeting at the earliest possible time preferably, 
Friday, October 16 -- is requested. 

The issues discussed in the attached regard: 

Employer sanctions enforcement; 

Presidential authority in an immigration emergency; and 

DOD military as$istance. 

Concerns were raised by staff in a number of other areas, but on 
review in conjunction with the announced policy we believe these 
areas should no longer be at issue: 

( l ) 
; 

legal counsel for asylum proceedings. The policy provides fo r 
discretionary review by the Attorney General of asylum 
determinations. To provide or otherwise expressly authorize 
counsel or representation would (a) make adversarial the 
asylum determination process, which is not the intent of the 
policy ·and (b) create arguments for the government paying for 
legal representation services contrary to the policy 
underlying termination of the Legal Services Corporation. Any 
amendment to create legal rights to counsel should be resisted 
on these grounds. · 

DLL --
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, ~ n e p o -! i c y ~ 
decision clearly states that the interdiction author ity should~ 
only apply to those countries with which we have prior 
arrangements, a concern was raised that situations may well 
arise for interdiction of such ships carrying aliens (e.g., 
Cuban vessels), notwithstanding the normal U.S. policy and 
international law. Conversely, proposing such authority would 
invite criticism from other nations as inconsistent with 
international law and protocol. 

(3) Territorial Limits. "Territorial waters" are presently 
defined as extending 3-miles offshore; INS jurisdiction and· 
consequent responsibility to provide exclusion and 
deportation hearings cover only those aliens stopped within 
the 3-mile limit. The proposed interdiction legislation 
would allow the Attorney General to establish by regulation 
procedures to determine the admissibility of those aliens 
detained outside the "three-mile territorial .limit." ~ 
According to DOT/Coast Guard, "territorial waters" may 'be·· 
redefined in other legislation to include waters up to 12 
miles offshore. In the event this change occurs, exclusion 
hearings might be required for aliens stopped within the 
twelve mile zone, unless made clear in the text that for 
aliens interdicted beyond three-miles (regardless of the 

.. lruJ-~~ territorial limit) the Attorney General has discretion to set 
lAJ 

1 
procedures determining admi~sibility and that the exclusion 

~Je~ and deportation hearing requirements do not apply. 
& 4 ? 1 -~Accordingly, the draft bill specifies a 3-mile offshore 
~-. - jurisdiction for INS. 

----('4> Legalization (C~ban/Haitian and Temporary Resident Status). 
The draft bill requires that an alien under Cuban/Haitian or 
temporary status must register with INS every three years 
thereafter, under such regulations as the Attorney General 
may prescribe, to determine continued eligibility for 
temporary ·resident status. This registration requirement 
reflects the policy decision that legalization should not be 
a "blank check" for 5 years (for Cuban/Haitians) or 10 years 
(temporary residents) until the alien adjusts to permanent 
residence. Concern was raised that the provision will create 
a significant INS processing workload at sizable cost with 
marginal e·nforcement benefits. Given the current backlog in 
application processing and the anticipated volume of 3 to 6 
million aliens applying for status, INS is likely to carry 
out the renewal process as a ministerial function with little 
or no review or, alternatively, to devote attention to 
individual cases thereby creating a cumbersome process. · 
Given the policy decision allowing people to stay and 
recognizing the difficulty of deportation, staff agree a 
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be an opt i1 .. c.: . ~ se 0f resourc es. Ste r LH: 11 ev':, no 1·1e v e:r , t hat 
the text o i ~: .c : u ;- aft b i1 1 a 11 o \': s s u '.:'. t c n 1: i a l d i s c re t i on on 
the manner of imp lementation and that INS can and shoul~ 
simply update the aliens file as a matter of record; the 
failure of an alien to comply will be only a factor in 
determining eligibility for later adjustment of status. 
Consequently, the burden for INS will be minimal and 
retention of the re-registration requirement will not place 
INS in the position of not having any information on the 
whereabouts of the alien. 

Attachment 

cc: 
Don Moran 
Kate Moore 
J. Mullinix/K. Collins 
O. Kleinberg/J. Wong 
Mike Guhin, NSC 
P. Hanna/R. Rideout 
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Background 

The policy fact sheet states that Justice will seek injunctions 
against employers who follow a pattern or practice of hiring 
illegal aliens, but does not specify whether Justice (INS) would 
be given sole authority to enforce employer sanctions. The draft 
bill authorizes both Justice and Labor to carry out this 
enforcement. Labor strongly advocates joint enforcement power, 
arguing that greater coverage would result because its wage and 
hour enforcement program is in place. OMB staff and Justice 
object to both the need for and desirability of joint enforcement 
authority because (1) Labor has never given high priority to 
enforcement programs against hiring undocumented aliens, {2) joint 
enforcement authority dilutes accountability and inherently breeds 
management and operational coordination problems, such as in 
apprehending aliens, and (3) Labor does not have the staff, 
experience or facilities for apprehending and detaintng aliens. 
OMB staff also believe Labor may be seeking this authority ·to gain 
protection from future budget cuts. 

Option {l) Authorize joint Justice and Labor enforcement of 
employer sanctions. (Labor) 

~-+--. 

only Justice enforcement (Justice an'd OMB 
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::.su~ : i i;: c::-:~ -~ fl ill gives t he . .. poH er to c : 
immigration emergency fo r ; s renewable ;·c.. ,, .. 

of 12G J~y~. Because this is ~n extraordinary gr2n r o : 
power, should the President ' s aut hority be l imited to an 
initial period of 120 days wi~h any extension to be 
approved by an Act of Congress ? 

Background 

The proposed emergency authority gives the President the power 
(1) to close ports and airports -- to any degree -- and thereby 
restrict travel and commerce in these areas, and (2) to direct 
emergency actions by agencies such as imposing transportation 
restrictions in certain areas and providing temporary housing for 
aliens. Heavy penalties, including forfeiture and seizure of 
vehicles and vessels, as well as civil fines of up to $10,0000, 
would result for violations of the emergency order. Under the 
bill, the President must only inform Senate and House leadership 
of the reasons for his actions within 48 hours of the declaration . 
The question has been raised by staff on the appropriate duration 
for lodging such power in the President without any explicit 
opportunity for congressional review. The current proposal gives 
the President broa~ powers to manage indefinitelj an emergency 
without any congressional approval. While this authority as 
proposed substantially strengthens and clarifies Presidential 
power to act quickly to respond to another "Mariel boatlift" 
situation, the ability to extend this authority every 120 days for 
as long as needed warrants consideration of whether the Congress 
should have a more affirmative role. 

Factors to be considered include: 

Giving Congress the ability to determine whether an emergency 
should be extended is a substantial limitation on the 
President's power to deal expeditiously with extraordinary 
emergency situations. 

The ability to sustain use of emergency powers for long periods 
without any express mechanism by which Congress can assent to 
extended use of these powers leaves the proposed authority 
susceptible to the addition of an unconstitutional legislative 
veto (one or two-House) device to be applied at the outset, at 
the end of the first 120 days, or at some point in between. 

The likely duration of such an emergency, which is dependent on 
the originating country's action, the success of U.S. 
interdiction efforts, and the number of people for whom asylum 
determinations must be made are somewhat uncontrollable 
variables. 



0 ~ t i o n ( 1 ) Au t h o r i z e r e n e \'I a l s o f J n " e m e r g e n c y " a t t h e s o l e 
discretion of t he P r e~-.id ent. (Justice draft bill ) 

Option (2) Authorize a single extension by the President but 
require congressional approval by joint resolution in 
order to continue the emergency beyond 240 days. 

Option (3) Limit the discretion for a .Presidentially-declared 
emergency to 120 days unless Congress extends the 
period by "emergency legislation" using a joint 
resolution. 
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Background 

The draft bill authorizing the President to declare an immigration 
emergency would empower him to: 

" ••• direct that any component of the Department of Defense, 
including the Army, Navy, and Air Force, provide assistance, 
any statute rule or regulation to the contrary 
notwithstanding. Any such agency or military component may 
assist in the actual detention, removal and transportation of 
an alien to the country to which he is being deported • 
••• (d) Notwithstanding any other provision of law, any 
agency, any agency or military component requested or 
directed to render assistance or services during an emergency 
is authorized to stop, board, inspect and seize any vessel, 
vehicle, or aircraft which is subject to the provisions of 
section 2408 through 2400." 

Sections· 2408-D includes those emergency powers to (1) stop and 
redirect vessels, vehicles, and aircraft; (2) detain aliens · 
entering the United States without proper documentation; (3) close 
or seal harbors, ports, airports, roads, or any point of 
departure; and (4) restrict travel. 

According to DOD's General Counsel's Office, Secretary Weinberger 
opposes these provisions as an "inappropriate use of DOD 
resources" and has discussed this view with the President. As a 
fallback, however, tWe Secretary believes that if the 
Administration, at the President's behest, is to go forward with 
this part of the proposal, then the President ' s authority to 
direct the use of military resources in an immigration emergency 
should not be delegable to any subordinate Administration 
official; any such directive "must come directly and only from the 
President" according to the DOD General Counsel's Office. In this 
connection, the current text of the bill does not specify that the 
President's authority is non-delegable. Justice and OMB staff 
believe that the President should be authorized to direct 
deployment in an immigration emergency, becaµse of the military's 
substantial capability to augment civilian and Cost Guard 
enforcement capabilities to respond to such m~ssive influxes of 
aliens as in the Mariel boatlift. 
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(l) R~t~in the proposed authoritv for DOD mil1tarv 
assistance which does not specify that the President's 
authority is non-delegab le . 

Option (2) Retain the proposed authority for DOD military 
assistance but specify in the text that the President's 
authority is not delegable. 

Option (3) Delete the proposed authority for DOD military 
assistance. 





PUBLIC LAW 95-223 [H.R. 7738]; Dec. 28, 1977 

WAR OR NATIONAL EMERGENCY
PRESIDENTIAL POWERS 

For Legislative History of Act, seep. 4540 

An Act with respect to the powers of the President in time of war or national 
emergency. 

Be it enacted by the Senate and House of Representati1:es of the 
United States of Amerir.a in Congress assembled, 

TITLE I-"DIEl\"D.:\rEXTS TO THE TRADING WITH THE 
ENE:~fY ACT 

RE::UOVAL OF ::-OATIOXAL E::UERGEXCY POWERS UNDER THE TRADING WITH 
THE E~E:!IIY ACT 

SEc.101. (a) Section 5(b) (1) of the Trading .With the Enemy Act 
is amended by striking out "or during any other period of national 
emergency declared by the President" in the text preceding subpara-
graph (A). · 

( b) l\" otwithstnnding the amendment made by- subsection (a), the 
authorities conferred upon the President by section 5 (b) of the Trad
ing With the Enemy A.ct, which were being exercised with respect 
to a country on .July 1, 19i7, as a result of a national emergency 
declared by the President before such date, may continue to be exercised 
with respect to such country, excl'pt that, unless extended, the exercise 
of such authorities shall terminate (subject to the savings provi-
sions of the second sentence of sect1on 101 (a) of the National Emer-

Wartime or 
national 
emerger:icies. 
Presidential 
powers. 

50 USC app. 5. 

Termination or 
extension, 
effective date. 
50 use app. 5 
note. 

gencies Act) at the end of the two-year period beginning on the date . 50 USC 1601. 
of enactment of the National Emer~encies Act. The President may 50 USC 1601 
exti!nd the exercise of such authorities for one-year periods upon a note. 
determination for each such extension that the exercise of such 
authorities with rPspect to such country :for another year is in the 
national interest of the United States. 

( c) The termination and extension provisions of subsection (b) 
of this section supersede the provisions of section lOl(a) and of title 
II of the National Emergencies Act to the extent that the provisions 
of subsection ( b) of this sedion are inconsistent with those provisions. 

(d) Paragraph (1) of section :i02(a) of the National Emergencies 
Act is repealed. 

WARTDIE AUTHORITIES 

SEc. 102. Section 5(b) (1) of the Trading With the Enemy Act is 
amended-

(1) in the text preceding subparagraph (A), by striking out 
"or otherwise," the first time it appears; and 

(2) by striking out "; and the President may, in the manner 
hereinahorn provi<le<l, take other and further measures not incon
sistent herewith for the enforcement of this subdivision". 
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International 
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Act. 

50 USC 1701 
note. 
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emergency. 
50 USC 1701. 

50 USC 1702. 

Act or 
transaction, 
records, 
p1aintenance and 
availability. 
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··;::.u .UO!l ". 

( 11) Section 5 (b) ( 3) of such Act is amended by striking out the 
secunJ sentence. 

•• ;->! i..'":"• -: • ... ·..;...n~- .. 

TITLE Il...:_INTERNATIOXAL EMEHGE~CY ECOKOM:IC 
• - --.......... ..r.. • . 

<. POWERS 
\- •-.C.-..:. .l.\. • ' .... w • 

SHORT TITLE 

SEc. 201. This title may lie cited as the "International Emergency 
Economic Powers Act". 

SITUATIONS IN WHICH AUTHORITIES MAY BE EXERCISED 

SEc. 202. (a) Any authority granted to the President by section 
203 may Le exercised to deal with any unusual and extraordinary 
t hreat, which has its source in whole or substantial part outside the 
United States, to the national security, foreign policy, or economy of 
the United States, if the President declares a national emergency with 
respect to such threat. 

( b) The authorities granted to the President by section 203 may 
only be exercised to deal with an unusual and extraordinary threat 
with respect to which a national emergency has been declared for pur
poses of this title and may not be exercised for any other purpose. 
Any exercise of such authorities to deal with any new thre.at shall be 
based on a new declaration of national emergency which must Le with 
respect to such threat. 

GRANT OF AUTHORITIES 

SEc. 203. (a) (1) At the times and to the extent specified in section 
202, the President may, under such regulations as he may prescribe, 
by means of instructions, licenses, or otherwise-

(A) investigate, regulate, or prohibit-
( i) any transactiom: in foreign exchange, 
(ii) transfers of credit or payments between, by, through, 

or to any banking institution, to the extent thnt such transfers 
or payments involve any interest of any foreign country or 
a. national thereof, 

(iii) the importing or exporting of currency or securities ; 
and 

(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition, holding. withholding, use, 
transfer, withdrawal, transportation, importation or exportation 
of, or dealing in, or exercising any right, power, or privilege with 
respect to, or transactions ,involving, any property in which any 
foreign country or a national thereof has any interest ; 

by any person, or with respect to any property, subject to the jurisdic
tion of the United States. 

(2) In exercising the authorities granted by paragraph (1), the 
President may require any person to keep a full record of, and to 
furnish under oath, in the form of reports or otherwise, complete 
information relative to any act or transaction referred to in paragraph 
(1) either before, during, or after the completion thereof, or relative 

91 STAT. 1626 
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to any interest in foreign property, or relative to any property in 
which any foreign country or any national thereof has or has had any 
interest, or as ma:v be otherwise necessary to enforce the provisions of 
such paragraph. In any case in which a report by .a person could be 
required under this paragraph. the President may require the pro
duction of anv books of account. records. contracts, letters, memo
randa, or other papers, in the custody or control of such person. 

(3) Compliance with any regulation. instruction. or direction issued Liability. 
under this title shall to the extent thereof bP a full acquittance and 
discharge for all purposes of the obligation of the person makin~ the 
same. No person shall be held liable in any court for or with respect 
to- anything done or omitted in good faith in connection with the 
administration of, or pursuant to and in reliance on, this title, or any 
regulation, instruction, or direction issued under this title. 

(b) The authority granted to the President by this section does not 
include the authority to regulate or prohibit , directly or indirectly

( 1) any 'Postal. teleg-ra phic, te lc>phonic. or other per:::onal com
munication, which does not im·olve a transfer of anything of 
value; or 

(2) donations, hy persons subject to the jurisdiction of the 
United States, of articles, such as food , clothing-. and medicine, 
intended to be used to relieve human suffering, except to the extent 
that the President determines that such donations (A) would 
seriously impair his ability to deal with an:v national emergency 
declared under section 202 of this title, ( n) are in response to 
coercion ag-ainst the proposed recipiE'nt or dono1·. or ( C) would 
endanger Armed Forces of the United States which are engaged 
in hostilities or are in a situation where imminent involvement in 
hostilities is clc>arly indicated by the circumstances. 

CONSULTATIOX AXD RF..lilORTS 

SEc. 204. (a) The President, in every possible instancc>. shal1 consult 50 USC 1703. 
with the Congress before exercising any of thE' authoritic>s granted by 
this title and shall consult regularly with the Congrc>ss so long as such 
authorities are exercised. 

(b) 1Vhenever the President exercises anv of the authorities granted 
by this title, he shall immediately transmit to the Congress a report 
specifying-

( 1) the circumstances which necessitate such exercise of author
ity; 

(2) why the President belie,·es those circumstances constitute 
an unusual and extra.ordinary threat, which has its source in 
whole or substantial part outside the United States, to the 
national security, foreign policy, or economy of the United 
States; 

(3) the autj1orities to be exercised and the actions to be taken 
in the exercise of those authorities to deal with those circum
stances; 

( 4) why the President believes such actions are necessary to deal 
with those circumstances; and 

(5) any foreign countries with resprrt to which such actions are 
to be taken and why such actions are to be taken with rE'spect to 
those countries. · 

( c) At least once during each succeeclini? six-month period after 
transmitting a report pursuant to subsection (h) with respect to an 
exercise of authorities under this title, the President shall report to the 
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(<l) TIH• req11 in•1111·111 ' < ti 1i s !"P(' tion are supplcment:i.l to tlw,;e co1 .-. 
tainP<l in title 1\" of t he Satwnal Emergencies Act. 

,\l:TlWHITT' TO ISSUE nEGULATIONS 

S.t:c. 205. The Pr!' :-: i<knt may issue such regulations, including regu 
lations prescribing dl'finitions, as may be necessary for the exercise of 
the authorities grant<'<l by this title. 

PEXALTIES 

SEC. 206. (a) A <'iYil pena lty of not to t>xceed $10.000 mny be 
i111posPd 011 any p<'r,;on who Yiolates any license, order, or regulation 
issued under this tit le·. 

(b) \Yhoever willfoll~· Yiolntt>s nn~· licrn;;e, ordrr. or regulation 
issu<'d under this titlr "hall. npon com·iction. be finr.d not more than 
$;i0,000, or, if a natural person, mny be imprisoned for not more than 
ten years. or both; nnd any ofiker. d irector, or agent of any corporation 
who knowingly participates in such violation may be punished by a 
like fine, impri!:iomncnt, or both. 

S.\ VIX GS PROYISIOX 

SEc. 20i. (a) (I) Except as prO\·ide~ in subsection (b), notwith
standing the tc>rminati<m pursuant to the National Emt?rgencies Act 
of a national Pmergency dPclnrrcl for purpo~es of this title, any 
authorities granted by thi;; title. wh ich are exercised on the dnte of 
such termination on thr basis of surh national emergency to prohibit 
transactions inrnh·ing property in which a foreign country or national 
thereof has any interest, may continue to be so exercii'ed to prohibit 
transactions im·oh-ing that property if the President determines that 
the continuation of such prohibition with respect to that property is 
necessary on account of claims invoking such country or its nationals. 

(2) N otwithstancling- the termination of the authoriti<'s described 
in section 101 (b) of this Act, any such authorities, which are exercised 
with respect to a country on the date of such termination to prohibit 
transactions im·oh·ing any property in which !mrh country or any 
national thereof has any interest, may continue to be exercised to .pro
hibit transactions im·olving that property if the President determines 
that the continuation of such prohibition with respect to that property 
is necessary on account of claims involving such country or its 
nationals. 

(b) The authorities described in subsection (a) (1) mny not con
tinue to be exercised under this section if the national emergency is 
terminntecl by the Con,!!ress by concurrent rrsolution pursuant to sec
tion 202 of the X ational Emerg<'ncies Act and if the Congress specifies 
in such concurrent resolution thnt such authorities may not continue 
to be exercised under this section. 

( c) (1) The proyi;;ions of this srction arc supplemental to the savings 
provis10ns of pnragrn phs ( 1), ( 2) , and ( 3) of section 101 (a) and of 
paragraphs (A), ( B), and ( C) of section 202 (a) of the X a ti on al 
Emergencies Act. · 

91 STAT. 1628 
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(2) The provisions of this section· supersede thr. termination provi
sions of section 101 (a) and of title II of the X ational Emergencies 
Act to the extent that the provisions of this sc<'tion are inconsistent 
with these provisions. 

( d) If the President uses the authority of this section to continue 
prohibitions on transactions involving foreign property interests, he 
shall report to the Congress every six months on the use of such 
authority. 

SEc. 208. If any provision of this A.ct is held invalid, the remainder 
of the Act shall not be affected thereby. 

TITLE III-AMEND~IENTS TO THE EXPORT 
.ADMINISTRATION ACT OF 1969 

A t::TIIORITY TO UEG vr~\ TE EXTRA TERUITORIAL EXPORTS 

SEc. 301. ( u) The first sentence of sPction 4 ( b) ( 1) of the Export 
Administration .:\.ct of 1969 is amended to read as follows: "To 
effectuate the policies set forth in section 3 'of this Act, the President 
may prohibit or curtail the exportation, except wider such rules and 
re~lations as he shall prescribe, of any articles, materials, or sup
plies, including technical data or any other information, subject to 
the jurisdiction of the United States or exported by any person sub
ject to the jurisdiction of the United States.". 

(b) (1) Section 4:(b) (2) (B) of such Act is amended-
(A.) in the first sentence, by striking out "from the United 

States, its territories and possessions,"; and 
( B) in the second sentence-

( i) by striking out "from the United States"; and 
(ii) by striking out "produced in tJie United States" and 

inserting in lieu thereof "which would be subject to such 
controls". 

(2) Section 6(c) (2) (A) of such A.ct is amended by striking out 
"from the United States, its territories or possessions,". 

Approved December 28, 1977. 
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IDENTICAL SUBMISSION TO 

The Speaker 

@ffin nf tqt .Attnmey <!StttPntl 

lhtsqingtnn, ll. <ll. 2ll5lll 

October 20, 1981 

House of Representatives 
Washington, D.C. 20515 

Dear Mr. Speaker: 

THE VICE PRESIDENT 

There is transmitted herewith the proposed Omnibus Immigration Control 
Act. This omnibus legislation includes the following titles: 

TITLE I: Temporary Resident Status for Illegal Aliens 

TITLE II: The Unlawful Employment of Aliens Act of 1981 

TITLE III: Cuban/Haitian Temporary Resident Status Act of 1981 

TITLE IV: The Fair and Expeditious Appeal, Asylum and Exclusion Act of 1981 

TITLE V: The Immigrant Visas for Canada and Mexico Act 

TITLE VI: The Temporary Mexican Workers Act 

TITLE VII: The Immigration Emergency Act 

TITLE VIII: The Unauthorized Entry and Transportation Act 

TITLE IX: The Labor Certification Act 

TITLE X: The Emergency Interdiction Act 

The history of America has been in large part the history of immigrants. Our 
nation has been overwhelmingly enriched by the fifty million immigrants who have 
come here since the first colonists. For nearly our first century and one-half as a 
nation, the Congress recognized our need for new arrivals by imposing no 
quantitative restrictions on immigration. Since 1921, however, the government and 
our people have recognized the need to control the numbers of immigrants and the 
process by which they enter our country. 



- 2 -

In recent years our policies, intended to effect that necessary control of our 
borders, have failed. Last year, the number of immigrants legally and illegally 
entering the United States reached a total greater than any year in our history, 
including the era of unrestricted immigration. 

This bill represents a comprehensive and integrated approach to immigration. 
This legislation is premised upon the fact that there are between three and six 
million illegal aliens in this country and their numbers are continuing to grow from 
one-quarter to one-half million each year. Something must be done. 

The following titles of this bill are designed to curtail illegal immigration: 

TITLE I: Temporary Resident Status for Illegal Aliens 

TITLE II: Unlawful Employment of Aliens Act of 1981 

TITLE VI: The Temporary Mexican Workers Act 

TITLE IX: The Labor Certification Act. 

Together, these four proposals should substantially reduce illegal immigra
tion by expanding opportunities to work lawfully in the United States and by 
prohibiting the employment of illegal aliens outside of these programs. 

The "Temporary Resident Status for Illegal Aliens" bill would permit illegal 
aliens, who were present in the United States prior to January 1, 1980, and who are 
not otherwise excludable, to apply for the new status of "temporary resident." 
This status would be renewable every three years, and after a total of ten years of 
continuous residence, those residents would be eligible to apply for permanent 
resident status - if there were not other reasons to exclude them and they could 
demonstrate English language ability. 

The United States has neither the resources, the capability, nor the motiva
tion to uproot and deport millions of illegal aliens, many of whom have become 
integral members of the community. By granting limited legal status to the 
productive and lawabiding members of these communities, this nation will acknow
ledge the reality of the situation. 

"The Unlawful Employment of Aliens Act" would prohibit employers of four 
or more employees from knowingly hiring illegal aliens. Civil fines would be 
assessed for each illegal alien hired and injunctions would be authorized against 
employers who follow a pattern or practice of hiring illegal aliens. 

''The Temporary Mexican Workers Act" establishes a two-year program for 
the admission of nationals of Mexico for employment in jobs for which there is a 
shortage of domestic workers. The jobs could be in any field, skilled or unskilled, 
provided that there is a lack of available labor. Since the program is a pilot 
project and is intended as a test, it would be limited in time to a two-year period, 
and limited in size to 50,000 workers per year. 
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Under the prov1s1ons of ''The Labor Certification Act", the temporary 
Mexican workers who will come to the United States, would be excluded from jobs 
in states where it was certified that there was an adequate supply of American 
workers. The existing H-2 temporary worker program would continue to operate. 

During the trial period, this experimental program would be evaluated for its 
impact on American workers, the feasibility of enforcing the program's restric
tions, and the overall benefit to the United States. 

Mass migrations of undocumented aliens to the United States are a recent 
phenomenon. They are also a phenomenon for which the nation is woefully ill
prepared, and the consequences of our unreadiness have been disasterous. 

The 1980 Mariel boatlift brought a wave of 12.5,000 Cubans to the beaches of 
south Florida. Among those persons were criminals and mentally ill, some of whom 
were forcibly expelled by Fidel Castro. Notwithstanding its obligations to do so 
under international law, the Cuban Government has refused to allow these 
individuals to return to Cuba. Most of the Cubans have been resettled through the 
efforts of priv~te and public agencies. 

There is also a continuing migration to Florida of undocumented aliens from 
Haiti and elsewhere. Although the government of Haiti is willing to accept the 
return of Haitians deported by the United States, exclusion proceedings have been 
blocked by time-consuming judicial challenges to Immigration and Naturalization 
Service proceedings. While the foreign policy character of the Cuban and Haitian 
migrations differs, the domestic impact on our local communities and on the 
administration of our immigration laws is the same. 

We must prevent another Mariel. In addition, we must act to curtail the 
ongoing arrivals of undocumented aliens to our shores in violation of our laws. 
Finally, we must deal with the recent legacy of those Cubans and Haitians who are. 
already here. 

The following titles of this bill were developed to provide adequate legal 
authority to deal with future migrations of undocumented aliens: 

TITLE III: Cuban/Haitian Temporary Resident Act of 1981 
-

TITLE IV: The Fair and Expeditious Appeal, Asylum and Exclusion Act of 1981 

TITLE VII: The Immigration Emergency Act 

TITLE VIII: Unauthorized Entry and Transportation Act 

TITLE X: The Emergency Interdiction Act 

"The Cuban/Haitian Temporary Resident Act of 1981" would repeal the Cuban 
Refugee Adjustment Act of 1966 so that undocumented Cubans will not be eligible 
for adjustment of status upon completion of one year of physical presence in the 
United States. 
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This proposal would allow most of the undocumente'd Cuban and Haitian 
entrants to regularize their status by applying for a new "temporary resident" 
status. After five years of continuous residence in this country, such Cubans and 
Haitians could apply for permanent residence, providing they were self sufficient, 
had minimal English language ability, and they were not otherwise excludable. 

"The Fair and Expeditious Appeal, Asylum and Exclusion Act of 1981" grants 
the United States the authority to conduct expedited proceedings with respect to 
undocumented aliens encountered at our borders and ports of entry, and at points 
outside the territorial limits of the United States. Presently, an alien who enters 
the United States without inspection can submit his asylum request and remain in 
the United States while his asylum request winds its way through the labyrinth of 
administrative and judicial channels. Thus, there is an incentive for him to enter 
the United States without inspection. 

Current exclusion proceedings are prescribed by section 2.36 of the Immigra
tion and Nationality Act (INA). That section provides for a hearing before an 
immigration judge and requires that a complete record of the testimony and 
evidence be kept. Section 292 of the Act provides right of counsel (at no expense 
to the government) for any alien in an exclusion proceeding. Under 8 C.F .R. 2.36.2, 
the immigration judge must advise the alien of his right to counsel of his choice 
and of the availability of free legal services. A decision by the immigration judge 
that the alien is excludable is appealable to the Attorney General under section 
2.36(b). The Board of Immigration Appeals (BIA) was created by the Attorney 
General administratively to hear such appeals (8 C.F .R., Part .3). Under 8 C.F .R. 
2.36.7, the alien has 1.3 days after a written decision of exclusion is mailed to file 
an appeal with the BIA. An appeal from an oral decision of exclusion must be 
taken immediately after the decision is rendered. On request, the BIA must 
schedule oral hearings on the appeal. BIA decisions must be issued in writing. 
Under section 106(b) of the Act, an alien under a final. order of exclusion by the 
BIA may obtain judicial review only by habeas corpus proceedings. 

''The Fair and Expeditious Appeal, Asylum and Exclusion Act" will streamline 
those proceedings when an alien cannot present any documentation to support a 
claim of admissibility. Under this proposal the initial questioning of a particular 
individual would' be conducted by a trained Immigration and Naturalization Service 
asylum officer. The examination would be oral and no transcript would be made of 
it. In most cases involving undocumented aliens, the examining officer would make 
an immediate decision to exclude the alien. There would be no right to an 
administrative appeal. The removal or return of the alien to his home country 
would be accomplished as soon as possible. 

"The Unauthorized Entry and Transportation Act" is based on the December 
19, 1980 decision of the United States District Court for the Southern District of 
Florida. In the case of United States v. Anaya, et al., No. 80-2.31-CR-EPS, the 
court dismissed the indictment of persons who were charged with unlawfully 
bringing undocumented Cuban aliens into the United States in violation of section 
274 of INA. The court held that section 274 does not apply to instances in which 
persons immediately present undocumented aliens to Immigration and Naturaliza
tion Service officials. This decision has prevented any criminal prosecutions of 
persons involved in bringing in undocumented aliens during the Mariel boatlift. 
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The result of the holding is that the United States does not have an effective 
criminal sanction against such conduct. 

The Anaya case is in the process of appeal. Nevertheless, there is a threat of 
immediate harm that might arise from the lack of an effective criminal penalty for 
bringing undocumented aliens to our country and taking them directly to the 
Immigration and Naturalization Service. Therefore, this proposal would amend the 
seizure and forfeiture provisions for conveyances involved in violations of section 
274. 

''The Immigration Emergency Act" would permit the President to declare an 
"immigration emergency" to enable the United States to respond to the actual or 
threatened mass migration of visaless aliens to the United States. This proposal 
would amend the Immigration and Nationality Act by adding new sections 240a 
through 240e (8 U.S.C. 1230a through 8 U.S.C. 1230e). This legislation would 
enable the federal government to respond more effectively to future mass 
migrations. One of the ways the legislation seeks to do this is by prohibiting 
residents of the United States from aiding aliens in their efforts to enter the 
United States. The Mariel boatlift also demonstrated that in certain circumstances 
United States residents may be willing to lend their assistance even though the 
aliens may not be entitled to admission to the United States. 

Several of the provisions in this _Act are designed to give law enforcement 
authorities the power to prevent United States residents from transporting visaless 
aliens to the United States. Section 240B(a) authorizes the President to impose 
travel restrictions to a designated foreign country or area. Any conveyance under 
the care, custody or control of a United States resident would be prohibited from 
going within a specified distance of the designated foreign country or area unless 
prior permission has been obtained. Furthermore, section 240B(b)(l) authorizes the 
President to close harbors, airports, or roads which may be used by persons seeking 
to bring aliens to the United States. The purpose of this provision is to enable law 
enforcement authorities to prevent, for example, the departure of vessels from a 
harbor. It is obviously easier to restrict boats in a harbor than it is to try and 
intercept them once they are on the high seas. Effective enforcement may thus 
require that vessels be prevented from reaching open waters where they would be 
able to scatter and avoid detection. Persons removing vessels from the harbor 
without permission would be subject to arrest and criminal penalties. 

There are also important reasons for not attempting to rely on existing 
emergency legislation. While the International Emergency Economic Powers Act, 
(IEEPA), 50 U.S.C. 1701 et seq., gives the President broad powers and could 
conceivably be invoked in a situation where there is an actual or threatened mass 
migration of visaless aliens to the United States, to exclusively rely on IEEPA 
would be unsatisfactory. 

Under IEEP A, an emergency can be declared only when there is "any unusual 
and extraordinary threat ••• to the national security, foreign policy, or economy of 
the United States." It is conceivable that some situations which would merit the 
declaration of an immigration emergency, would also meet the criteria of IEEPA. 
However, there are other situations which would justify the declaration of an 
immigration emergency but which would not clearly be a threat to the national 
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security, foreign policy or economy of the United States, and thus the provisions of 
IEEP A could not be invoked. 

While IEEPA would authorize some of the actions which could be pursued 
under this immigration emergency legislation, such as the travel restrictions, it 
probably would not authorize such procedures as those designed to expedite 
exclusion and asylum claims, the detention of aliens pending deportation proceed
ings, and the interdiction of aliens coming to the United States. IEEPA was 
primarily designed to regulate international economic transactions and not to 
control noneconomic aspects of international intercourse. 

IEEP A gives the President greater powers than would be needed to take care 
of an immigration emergency. IEEPA was drafted broadly so as to encompass a 
wide range of situations which would threaten the national security, foreign policy 
or economy of the United States. An immigration emergency, on the other hand, is 
a limited type of emergency for which specific powers can be delineated to respond 
to the situation. The public and the judiciary would more readily understand and 
uphold actions taken in the course of an immigration emergency if there is a 
specific statute authorizing such actions, rather than if supports for those actions 
must be sought from the statutory provisions of legislation such as IEEPA, which is 
not tailored to the precise problems that would arise during an immigration 
emergency. 

The "Emergency Interdiction Act" states that the President can enter into 
agreements with foreign countries for the purpose of preventing illegal migration 
to the United States. Under such an agreement, the Coast Guard could stop a 
foreign flag vessel on the high seas if there is reason to believe that the vessel is 
destined for the United States and carrying undocumented aliens who are not 
entitled to enter the United States. 

The basic legal framework governing immigrant admissions to the United 
States was established by the 1965 amendments to the Immigration and Nationality 
Act. These amendments retained the policy of numerically restricting certain 
preference categories of immigration. For the first time in our history, immigra
tion from Western Hemisphere countries was limited, to 120,000 annually. Annual 
per country ceilings of 20,000 were extended to t he Western Hemisphere in 1976. 

With regard to refugee admissions, the Congress first dealt comprehensively 
with the question only recently. In the Refugee Act of 1980, Congress prescribed a 
uniform definition of "refugee" without geographic or ideological limitation, and 
established a process for the annual determination of refugee admissions by the 
President, after consultations with Congress. 

Imposition of country ceilings of 20,000 annually, in conjunction with the new 
preference system and labor certification requirements added by the 1965 amend
ments, resulted in a drastic reduction in immigration from Canada and Mexico. 
The ceiling on immigration from the United States' closest neighbors should be 
increased. "The Immigrant Visas for Canada and Mexjco Act" would create 
separate annual ceilings for numerically restricted immigration from Mexico and 
Canada raising the totals from the present 20,000 to 40,000 for each country. The 
unused portion of either country's allotment would be available to citizens of the 
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other nation. The numerically restricted immigrat ion from other countries of the 
world would be adjusted so as not to be affected by this change. 

Under "The Immigrant Visas for Canada and Mexico Act", any unused visas in 
Mexico or Canada in a fiscal year would be allotted to the other country during the 
next fiscal year. The overall limitation on immigration from the rest of the world 
would be reduced from 270,000 to 230,000. Historically, the demand for immigrant 
visas by nationals of Mexico has exceeded the demand by nationals of Canada. For 
example, in fiscal year 1978 there were 17,000 immigrants from Canada as opposed 
to 92,000 from Mexico. These fig~res include both numerically and non-numer
ically limited immigrants. Based on this, we would assume that Mexico would use 
all of their 40,000 visas in the first year and Canada would use no more than 15,000 
to 20,000 visas. In subsequent years the unused visas for Canada would be 
allocated to Mexico and would probably result in 60,000 to 65,000 visas being 
available each year to Mexico. Essentially there would be no increase in 
immigration from Canada and there would be a substantial increase in immigration 
from Mexico. 

"The Omnibus Immigration Control Act" will allow the United States to 
continue as a nation that is open to immigration and that does its share to assist 
and resettle the refugee. This bill is necessary if this nation is to continue to 
provide for our people, while welcoming others who desire to contribute to this 
nation's continuing experiment in liberty. 

I look forward to the prompt attention of Congress to this legislation. 

The Office of Management and Budget has advised that the enactment of 
these legislative proposals is in accord with the program of the President. 

Sincerely, 

I s/william French Smith 
Attorney General 
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A BILL 

To revise and reform the Immigration and Nationality Act, and for other 

purposes. 

Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That this Act may be cited as the "Omnibus 

Immigration Control Act." 

TITLE I - TEMPORARY RESIDENT STATUS FOR ILLEGAL ALIENS 

Section lOl(a) Notwithstanding any other provision of law, the Attorney 

General in his discretion and under such regulations as he may prescribe, may 

accord temporary resident status to any alien who: 

(1) entered the United States prior to January 1, 1980, and has 

continuously resided in the United States since that time; 

(2) is admissible to the United States except for the grounds of 

exclusion specified in paragraphs (14), (20), (21), and (23). If excludability 

thereunder is based solely on a single conviction for possesion without intent to 
- -

distribute narcotic drugs or marihuana, (25), and (32) of section 212(a) of the 

Immigration and Nationality Act; 

(3) has not assisted in the persecution of any person or persons on 

account of race religion, nationality, membership in a particular social group, or 

political opinion; 

(4) if the alien, entered the United States as a non-immigrant, has not 

maintained a lawful nonimmigrant status since January 1, 1980; and 
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(.5) if the alien was at any time a nonimmigrant exchange alien as defined 

in section 10l(a)(l.5)(J) of the Immigration and Nationality Act, was not subject to 

the two-year foreign residence requirement of section 212(e) of the Act, or has 

fulfilled that requirement, or has received a waiver thereof. 

(b)(l) To be eligible for benefits under subsection (a) of this section, an alien 

must register with the Immigration and Naturalization Service within 12 months of 

the date established by the Attorney General as the beginning of registration under 

this section. 

(2) An alien under temporary resident status under this section must 

register with the Immigration and Naturalization Service every three years there

after, under such regulations as the Attorney General may prescribe, as long as the 

alien remains under temporary resident status. 

(c) If at any time after the alien is granted temporary resident status under 

this section, it shall appear to the Attorney General that the alien was in fact not 

eligible for that status, or that the alien is deportable under section 241 of the 

lmmigrantion and Nationality Act (8 U.S.C. 12.51), the Attorney General may rescind 

such temporary resident status, under such regulations as he may prescribe, and the 

person shall be subject to all provisions of this Act to the same extent as if the 

status had not been granted. 

(d) The spouse and children of an alien granted temporary resident status 

under this section shall not receive any status or preferred treatment under the 

Immigration and Nationality Act by reason of the family relationship with the tem

porary resident alien. However, this subsection shall not prevent a spouse or child 

who independently meets the qualifications of subsections (a) and (b) of this section 

from obtaining temporary resident status. 
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(e) An alien who is granted temporary resident status under this section shall 

not be eligible for refugee assistance under the Immigration and Nationality Act, 

except as specifically set forth in subsection (f) of this Title. 

(f) An alien who is granted temporary resident status under this section shall 

not be eligible for any benefits under any of the following provisions of law: 

(1) Food Stamp Act of 1964, as amend (7 U.S.C. 2011 et seq); 

(2) Financial assistance made available pursuant to the United States 

Housing Act of 1937, Section 235 or 236 or National Housing Act or Section 101 of 

the Housing and Urban Development Act; 

(3) Aid or assistance under a state plan approved under title t, X, XIV, 

or XVI of the Social Security Act (other than on the basis of a disability described 

in paragraph (.5) of this subsection); 

(4) Medical assistance under title XIX ·or the Social Security Act (other 

than in the case of an individual receiving aid under a State plan approved under 

title XIV or XVI of the Social Security Act, or supplemental security income benefits 

under title XVI of that Act, on the basis of a disability described in paragraph (.5) of 

this subsection; and 

(5)(1) Section 402(a)(33) of the Social Security Act is amended by striking 

out the period at the end thereof and inserting instead "other than an alien granted 

temporary resident status." 

(2) Section 1614(a)(l)(B) of such Act is amended by striking out the 

period at the end thereof and inserting instead "other than an alien granted temporary 

resident status. 

(3) Section (2)(a) of such Act is amended --

(A} by striking out "and" at the end of paragraph (12), 

(B} by striking out the period at the end of paragraph (13} 

and inserting instead"; and", and 
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(C) by adding at the end of such subsection the following 

new paragraph: 

(14) provided that, in order for any individual to be a recipient 

of old-age assistance, or an individual whose needs are taken into 

account in making the determination under paragraph (lO)(A), such 

individual must be either (A) a citizen, or (B) an alien lawfully 

admitted for permanent residence or otherwise permanently residing 

in the United States under color of law (including any alien who is 

lawfully present in the United States as a result of the application 

of the provisions of section 207(c) of the Immigration and Nation

ality Act (or of section 203(a)(7) of such Act prior to April 1, 1980), 

or as a result of the application of the provisions of section 208 or 

212(d)(5) of such Act), other than an alien granted temporary resi

dent status. 

(4) Section 1002(a) of such Act is amended--

(A) by striking out "and" at the end of paragraph (13), 

(B) by striking out the period at the end of paragraph (14) and 

inserting instead "; and", and 

(C) by adding at the end of such subsection the following new 

paragraph: 

(14) provided that, in order for any individual to be a recipient of 

aid to the blind, or an individual whose needs are taken into account in 

making the determination under paragraph (8), such individual must be 

either (A) a citizen, or (B) an alien lawfully admitted for permanent 

residence or otherwise permanently residing in the United States under 

color of law (including any alien who is lawfully present in the United 
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States as a result of the application of the provisions of section 207(c) 

of the Immigration and Nationality Act (or of section 203(a)(7) of such 

Act prior to April 1, 1980), or as a result of the application of the prov

isions of section 208 or 212(d)(5) of such Act), other than an alien granted 

temporary resident status. 

(5) Section 1402(a) of such Act is amended -

· (A) by striking out "and'' at the end of paragraph (11), 

(B) by striking out the period at the end of paragraph (12) and 

inserting instead "; and", and 

(C) by adding at the end of that subsection the following new 

paragraph: 

(13) provided that, in order for any individual to be a 

recipient of aid to the permanently and totally disabled, or an 

individual whose needs are taken into account in making the 

determination under paragraph (8), such individual must be either 

(A) a citizen, or (B) an alien lawfully admitted for permanent 

residence or otherwise permanently residing in the United States 

under color of law (including any alien who is lawfully present in 

the United States as a result of the application of the provisions 

of section 207(c) of the Immigration and Nationality Act (or of 

section 203(a)(7) of such Act prior to April 1, 1980), or as a result 

of the application of the provisions of section 208 or 212(d)(5) of 

such Act), other than an alien granted temporary resident status. 

(6) Section 1602(a) of such Act (as in effect in Puerto Rico, Guam, and 

the Virgin Islands) is amended -

(A) by striking out "and" at the end of paragraph (16), 
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(B) by striking out the period at the end of paragraph (17) and 

inserting instead "; and", and 

(C) by adding at the end of such subsection the following new 

paragraph: 

(18) provided that, in order for any individual to be a recipient 

of aid to the aged, blind, or disabled, or an individual whose needs 

are taken into account in making the determination under paragraph 

(14), such individual must be either (A) a citizen, or (B) an alien 

lawfully admitted for permanent residence or otherwise permanently 

residing in the United States under color of law (including any 

alien who is lawfully present in the United States as a result of 

the application of the provisions of section 207(c) of the Immigra

tion and Nationality Act (or of section 203(a)(7) of such Act prior 

to April 1, 1980), or as a result of the application of the provisions 

of section 208 or 212(d)(5) of such Act), other than an alien granted 

temporary resident status. 

(7) Section 1902(a) of such Act is amended --

(A) by striking out the period at the end of paragraph (43) and 

inserting "; and'', and 

(B) by adding at the end thereof the following new paragraph: 

(44) provided that in order for any individual to be eligible 

for medical assistance, such individual must be either (A) a citizen, 

or (B) an alien lawfully admitted for permanent residence or other

wise permanently residing in the United States under color of law 

(including any alien who is lawfully present in the United States as 

a result of the application of the provisions of section 207(c) of 
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the Immigration and Nationality Act (or of section 203(a)(7) of 

such Act prior to April 1, 1980), or as a result of the application of 

the provisions of section 208 or 212(d)(.5) of such Act), other than 

an alien granted temporary resident status. 

(a) Notwithstanding any other provision of law, the Attorney General in his 

discretion and under such regulations as he may prescribe, may adjust the status of 

any alien accorded temporary resident status under-section (a) of this Title to that 

of an alien lawfully admitted for permanent residence, if the alien: 

(1) has completed 10 years of continuous residence in the United States 

from time of entry; 

(2) can d~monstrate an understanding of the English language, including 

an ability to read, write, and speak words in ordinary usage in the English language: 

Provided, that this requirement shall not apply to any person physically unable to 

comply therewith, if otherwise eligible for adjustment; Provided further, that the 

requirements of this section relating to ability to read and write shall be met if the 

applicant can read or write simple words and phrases and that no extraordinary or 

unreasonable conditions shall be imposed upon the applicant; and 

(3) remains eligible to receive an immigrant visa and otherwise admissible 

as specified in section (a) of this Title. 

Section 103. The requirement of continuous residence shall be defined by regulations 

to be issued by the Attorney General. 
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Section 104. The numerical limitations of section 201 of the Immigration and Nation

ality Act shall be inapplicable to grants of lawful permanent residence under section 

102 of this Title. 



. . ... 

TEMPORARY RESIDENT STATUS FOR ILLEGAL ALIENS 

This proposal permits immediate legalization of illegal aliens 
who entered the United States prior to January 1, 1980, and 
have had a continuous residence in the United States since that 
time, by providing a "temporary resident status" for such aliens. 
The proposal provides for adjustment to status to that of a 
lawful permanent resident for these aliens after they have 
completed ten years of continuous residence. 

Section 101 of the proposal authorizes the Attorney General, in 
his aiscretion, to grant "temporary resident status" to any 
alien who entered the U.S. prior to January 1, 1980, and has 
continuously resided in the U.S. since that time, if the alien 
is otherwise admissible to the U.S., with certain exclusion 
provisions waived. To be eligible for adjustment under this 
section, the alien must register with the INS within 12 months 
after the Attorney General announces that registration has begun. 
An alien granted temporary resident status must register with 
the Immigration and Naturalization Service every three years. 
The Attorney General is authorized to set additional registra-
ticn requirements in his discretion. An alien granted 
temporary resident status may not bring his spouse or children 
to tr.e U.S. and is ineligible for benefits under Aid to Families 
with Dependent Chi ldren, Supplemental Security Income, the National 
Housing Act, Medicaid , and food stamps programs, but may be authorized 
to work by the Attorney General. 

Section 102 provides that an alien who is granted temporary resident 
status may have his status adjusted to that of lawful permanent 
resident, once he completes 10 years of continuous residence in 
the U.S., if he remains otherwise admissible and has a minimal 
English language ability. 

Section 103 The Attorney General shall define the requirement of 
continuous residence. -

Section 104 makes the numerical provisions of the INA inapplicable t o 
adjustments under this title. 



TITLE II - THE UNLAWFUL EMPLOYMENT OF ALIENS ACT OF 1981 

Section 201. Section 274 of the Immigration and Nationality Act (8 U.S.C. 

1324) is amended to read as follows: 

(d)(l) It shall be unlawful for an employer knowingly to hire an alien for employ

ment in the United States, unless at the time of employment the alien has been 

lawfully admitted for permanent residence or is an alien who has been authorized 

to be employed by the Attorney General. Provided, that this provision shall not 

apply to an employer who establishes that he or she did not employ four or more 

persons, at the time of violation. 

(2) If an alien has been employed in violation of this subsection, the 

employer shall be subject to a civil penalty of $500 per alien employed without 

authorization upon determination of a first violation. Upon determination of a 

subsequent violation, the employer shall pay the sum of $1000 per alien employed 

without authorization. Payment shall be made to the district director of the Immigra

tion and Naturalization Service in the district where the violation occurred. In the 

discretion of the Attorney General, payment may be recovered by civil suit in a 

United States district court in the name of the United States from any employer 

made liable under this subsection. The Attorney General shall establish by regula

tion a procedure for implementing this subsection. 

(3) Whenever the Attorney General has reasonable cause to believe 

that an employer has engaged in a pattern or practice of employment in violation 

of this subsection, the Attorney General may bring a civil action in the appropriate 

district court of the United States by filing with it a complaint setting forth facts 

pertaining to such pattern or practice and requesting such relief, including an appli

cation for a permanent or temporary injunction, restraining order or other order 
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against the employer as the Attorney General deems necessary. For purposes of 

this paragraph the term "district court" shall include a United States magistrate." 

(4) For the purposes of this section, an employer shall be presumed to 

have knowingly employed an alien who is not authorized for employment in the 

United States if the employer does not request and obtain evidence that the individual 

is authorized for employment as set forth in (d)(.5) below; Provided, that the fore

going shall not prevent the Government from establishing knowing employment by 

any other means. 

(.5) The Attorney General shall establish by regulation a form by which 

every employer as described in subsection (d)(l) above, and every prospective employee 

of such employer, shall attest that the prospective employee is a United States 

citizen, a national of the United States, or has the status of an alien lawfully admitted 

for permanent residence, or has been authorized for employment by the Attorney 

General, and that the employer has examined such documents as may, by regulation, 

be prescribed by the Attorney General relating to such citizenship, permanent 

resident status, or employment authorization. Such forms shall be retained by the 

employer and shall be available for inspection by officers of the Im migration and 

Naturalization Service, for the duration of the employee's employment, and for one 

year following the termination of the employment. 

(6)(1) Section 6(f) of the Farm Labor Contractor Registration Act of 

1963, as amended, is hereby repealed. 

(2) Section 5(b)(6) of the Farm Labor Contractor Registration Act 

of 1963, as amended, is revised to read as follows: 

(6) has been found to have knowingly employed an alien not 

lawfully admitted for permanent residence or not authorized for permanent 

residence or not authorized by the Attorney General to accept employ-



ment in violation of section 274 of the Immigration and Nationality 

Act. 

(2) by inserting after new subsection (d) the following new subsection: 

(e) The provisions of this section are intended to preempt any state or 

local laws imposing civil or criminal sanctions upon those who employ aliens not 

authorized to work in the United States. 

(3) the title of section 274 of such Act is amended to read as follows: 

"BRINGING IN, HARBORING, AND EMPLOYING CERTAIN ALIENS." 

(4) the designation of section 274 in the table of contents (Title II -Immigra

tion, Chapter 8) of such Act is amended to read as follows: 

"Section 274. Bringing in, harboring, and employing certain aliens." 

Sec. 202. Section 275 of the Immigration and Nationality Act, (8 U.S.C. 1325) is 

amended to read as follows: 

"275 ENTRY OF ALIEN AT IMPROPER TIME OR PLACE: MISREPRESEN

TATION AND CONCEALMENT OF FACTS: MISREPRESENTATION OF EMPLOY -

MENT ST A TUS." 

(a) Any alien who (1) enters the United States at any time or place other than 

as designated by immigration officers, or (2) eludes examination or inspection by 

immigration officers, or (3) obtains entry to the United States by a willfully false 

or misleading representation or the willful concealment of a material fact, shall, 

for the first commission of any such offenses, be guilty of a misdemeanor and upon 

conviction thereof be punished by imprisonment for not more than six months, or 

by a fine of not more than $500, or both, and for a subsequent commission of any 



such offenses shall be guilty of a felony and upon conviction thereof shall be punished 

by imprisonment for not more than two years, or by a fine of not more than $1000, 

or both. 

(b)' Any person who with unlawful intent photographs, prints, or in any other 

manner makes, or executes, any engraving, photograph, print, or impression in the 

likeness of any document presented to establish United States citizenship, lawful 

permanent resident status or employment authorization granted by the Attorney 

General, as required by subsection 274(d){5) of the Act or regulations issued there

under; or any person who with unlawful intent presents or uses such documents, 

shall upon conviction be fined not to exceed $5,000 or be imprisoned not more than 

five years, or both. 

(c) Any alien who does not have the status of an alien lawfully admitted for 

permanent residence, or who has not been authorized to be employed by the Attorney 

General, who willfully and knowingly possesses and presents any document relating 

to another person for the purpose of obtaining employemnt in the United St9-tes, 

shall upon conviction be fined not to exceed $5,000 or be imprisoned not more than 

five years, or both. 

(b) the designation of section 275 in the table of contents (Title II -Immigration, 

Chapter 8) of such Act is amended to read as follows: 

Sec. 27 5. Entry of alien at improper time or place; misrepresentation and conceal

ment of facts; misrepresentation of employment status. 

Sec. 203. The provisions of this Title shall become effective upon the date of enact

ment. 



Sec. 204. This Title shall be known as the Unlawful Employment of Aliens Act of 

1981. 



UNLAWFUL EMPLOYMENT OF ALIENS ACT OF 1981 

General purpose~· ' The purpose of this bill is to restrict 
employment opportunities for aliens not entitled to employment 
in the United States, thereby significantly reducing the major 
cause of illegal immigration into the United States. The bill 
would impose penalties on employers who hire aliens who are not 
lawful permanent residents, or who are not authorized employ
ment by the Attorney General. An employer who hires an alien in 
violation of this bill would be subject to a $500 fine for each 
alien . so hired, for the first violation, and a $1000 fine per 
violation for each subsequent violation. If an employer engages 
in a pattern or practice of violation, an injunction may be 
obtained. Coverage of this bill is limited to employers employ
ing four or more persons. The bill additionally provides substan
tial penal ties for persons who counterfeit documents used to 
establish employment authorization, and for persons who use 
documents relating to another person. 

I. Section 201(1) 

This subsection includes a provision exempting certain employers 
from coverage by this bill. An employer who can establish that 
he did not employ four or more persons, at the time the 
unauthorized alien was hired is not subject to the penalties and 
fines incorporated in this bill. This procedure requires an 
employer to come forward with evidence that he is not a 
"four-or-more-person employer" once it is established by the 
government that he has employed an alien who does not have 
employment authorization, or who is not a lawful permanent 
resident. This appro~ch is considered necessary to establish 
that the employer meets the numerical limitations of the bill's 
coverage. Employers should be easily able to establi~h the 
employment history of their business from business records such 
as tax returns, FICA statements, and other means, which will 
show the employment level at the time of and prior to the 
violation. The evidence will be provided from ordinary business 
records, which will not impose additional record-keeping burdens 
on employers. 

II. Section 201(2) 

This subsection provides for a $500 fine for the' first viola
tion, and a $1,000 fine for each subsequent violation, for each 
alien employed in violation of this section. It is anticipated 
that a district director of the Service would issue a notice of 
intent to fine, similar to that .issued presently in fine cases 
under section 273 of the Act. ·'. The employer would be allowed to 
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resoond in writinq if the fine was not contested. or to request 
a hearing before an immigration judge if the fine was contested. 
In the latter case, an eviaentiary hearing would be conducted as 
prescribed by regulations issued by the Attorney General, with 
the employer represented by counsel if he so chooses. Any fine 
levied would be payable to the district director of the Service 
district where the violation occurred. Payment could be enforced 
by civil suit brought in a United States district court. While the 
employment of illegal aliens is not a crime, the fine that will 
be imposed upon employers who violate this provision is designed 
to defray the cost to the Government of detecting violators. 

III. Section 201(3} 

This provision is aimed at the employer \,-who · is a persistent 
employer of il}egal aliens, who engages in a "pattern or 
practice" of such employment. The term "pattern or practice" has 
been used in other federal statutes such as the Civil Rights Act 
of 1964 (42 u.s.c. 2000e-6) and the Fair Housing Act of 1968 (42 
U.S.C. 3613}. Hiring practices prior to the effective date will 
be considered in establishing whether a "pattern or practice" 
exists. The Government will be required to show more than 
accidental, isolated or sporadic hirings of aliens not autho
rized employment. Upon determination by the district court that 
a "pattern or practice" exists, the employer may be enjoined 
from this activity. 

IV. Section 201(4) 

This provision establishes a presumption of "knowing" employment 
~here the employer doe not request and obtain documentation that 
·the alien is authorized employment in the United States. This 
provision will place on an employer a duty to inquire into the 
employment status of all persons who apply for employment. 

V. Section 201(5} 

This subsection directs the Attorney General to establish regula
tions implementing a standard employment form used to determine 
a job applicant's employment status. This form will list the 
documents to be presented to establish the applicant's status, 
such as an alien registration receipt card, birth certificates 
or passports. The employer and the applicant will sign the form. 
An employer would be obligated to retain the forms f~r inspe~~ 
tion by an immigration of~icer for the duration of the person's 
employment, and for one year following the termination of 

.employment. 
~· .. 

VI. Section 201(6} 

Under section S(b} (6} of the Farm Labor Contractor Registration Act 
(FLCRA), the Secretary of Labor could refuse to issue a certificate 
of registration to any farm labor contractor who has employed 
an illegal alien. Section 6F of FLCRA provides that a farm labor 
contractor is subject to civil and criminal penalties if the contractor 
employs an illegal alien. 
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VII . Section 201(2)e 

This provision preempts any state or local laws which may be 
enacted to penalize employers who employ aliens without employ
ment authorization. 

VIII. Section 202 

A new section 275(b) of the Act is added to provide for criminal 
penalties for persons who fraudulently duplicate or copy docu
ments used to establish citizenship, permanent resident status 
or employment a.uthorization granted by the Attorney General. 
Persons who present or use such fraudulent documents are subject 
to the same penalties, which consist of a fine up to $5 , 000 or 
five years imprisonment, or both. 

IX . Section 202(c) 

This new subsection penalizes aliens who are not authorized 
employment in the United States who present documents of another 
person who is authorized employment or who is a citizen of the 
United States. This penalty should deter the fraudulent use of 
val id documents. A $5, 000 fine or five years imprisonment, or 
both, may be imposed upon conviction. 

x. Section 203 Date of enactment of this Title . 

XI. Section 204 The title of this Title will be the Unlawful Employ
ment of Aliens Act of 1981. 



TITLE III CUBAN/HAITIAN TEMPORARY RESIDENT STATUS ACT OF 1981 

Section 301. (a) Except as provided in subsection (c) of this section, the 

following aliens shall be granted Cuban/Haitian teJ11'0I"ary resident 

status begiming ~60 days after enactment of this Act and may remain in 

the United States ®er such corditions as the Attorney General may 

deem appropriate: 

(1) Nationals of Cuba 'Who arrived in the United Stat°es. ~nd 
\>· .. . . . · ... . . 

presented themselves for inspection after April 20, 1980, arrl before . - - . . . 

January 1, 1981; ~oo ~o are still physically presen~ in the United 

~tates; 

(2) Nationals of Haiti who on December 31, 1980, were the 

subjects of exclusion proceedings urder section 236 of the Imnigration 

arrl Nationality Act, including those who on that date were under orders 

of exclusion arrl deportation which had not yet been executed; 

(3) Nationals of Haiti who on December 31, 1980, were the 

subjects of deportat:ion proceedings urder section 242 of the Inmigra

tion arrl Nationality Act, including those who on that date were under 

orders of deportation wiiich had oot yet been executed; 



(4) Nationals of Haiti W'lO were paroled into the United 

States trrler seetion 212(d)(5) of the Imnigration ard Nationality Act 

[~r-Were granted volmta~ ~parture before December 31, 1980, an:i were 

physically present in the United States on that date; an:i 

(5) Nationals of Cuba or Haiti \I.ho on December 31, 1980, had 

applications for asylun perding with the Imnigration ard Naturalization 

Service. 

(b) The Attorney General may in his discretion grant an alien 

described in subsection (a} of this section authorization to engage in 

eJll>'i.oyment in the United States and provide to that alien an "enl>loy

ment authorized" erdorsement or other appropriate work permit. 

(c} Cuban/Haitian terrporary resident status for any alien may be 
. 

denied or terminated by the Attorney General, in his discretion, 

pursuant to such regulations as the Attorney General ma:Y prescribe, if 
the Attorney General determines, with or without a hearing, that the 

alien is inadmissible under section 212(a) of the Immigration and 

Nationality Act (8 U.S.C. 1182(d)) (except paragraph (14), (15), (20), 

(21), (23), if the alien's inclusion in paragraph (23) is the result o f 

only one conviction for possession without intent to distribute 

narcotic drugs or marihuana, (25) or (32) of subsection (a)), or if 

the Attorney General determines that: 

(1) the alien ordered, incited, assisted, or otherwise par

ticipated in the persecution of any person on account of race, 

religion, nationality, membership in a particular social group, or 

_pol i tt cal __ opi11~_911; 


