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held inadmissible fo} purposes of impeachment and it would
mean elimination of the requirement that no person other than
the one whose privacy rights were infringed has standing to
ask for the invocation of the rule. Yet the Court has refused

to apply the rule in the case of evidence used for impeachment,

Walder v. United States, 347 U.S. 62 (1954), and the recent

standing cases such as Rak@s v. Illinois, 349 U.S. 128 (1978),

and United States v. Payner, 447 U.S. 727 (1980), reemphasize

that only a person aggrieved by an allegedly unlawful search
or seizure can invoke the rule.

Moreover, in Payner the Court stated significantly that
its "cases have consistenly fecognized that unbending
application of the exclusionary sanction to enforce ideals of
government rectitude would impede unacceptably the truth-
finding functions of the judge and jury." 447 U.S. 727.
Modern cases turn on a balancing of deterr@nce against the
harm done to the truth-finding process when the rule is

applied. For example, in Stone v. Powell, 428 U.S. 465

(1976), the issué'was whether to apply the rule to cases in
which state prisoners who had previously been given the op-
portunity to seek application of the rule in state courts
could again seeks its invocation when they collaterally

attacked their convictions on federal habeas corpus. 1In
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holding that such search and seizure claims were not available
on collateral attack, the Court in Stone alluded to the well
known costs of applying the rule, noting that it "deflects

the truth-finding process and frees the guilty." 428 U.S.
465, 490, The question whether the rule should be applied in
a particular context, such as collateral relief from Fourth
Amendment violations, is answered "by weighing the utility of
the exclusionary rule against the costs of extending it."

428 U.S. 465, 489,

In addition, there is substantial doubt about whether
the rule actually deters and the complexity and volume of
appellate cases making up the "law" of search and seizure
suggest that it does not. The Supreme Court seems to be
moving toward applying the rule only when the conduct of the
police is capable of being deterred and refusing to apply it,
:321., in cases of an arrest pursuant to a good faith reliance
on a statute or rule later declared invalid. Michigan v.

DeFillippo, 443 U.S. 31, United States v. Peltier, 422 U.S.

531. Moreover to the minor degree that "judicial integrity"
may still be a factor supporting the exclusionary rule
generally, it is significant that the Court stated in Peltier
that "judicial integrity is not offended if law enforcement

officials reasonably believed in good faith that their conduct
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was in accordance with the law." 1Id. at 538. Thus our
proposal to exempt reasonable,good faith searches and seizures
from the operation of the rule is consistent with both the
deterrence and judicial integrity principles that underlie
the rule today.

In these circumstances, the social costs of applying the
rule in terms of the exclusion of reliable evidence from
criminal proceedings and the. consequent acquittals of guilty
defendants are balanced by no legitimate policy interest.

The case for the proposal to enact a reasonable, good faith
limitation on the application of the Fourth Amendment
exclusionary rule is thus ovefwhelming, and we will submit a
legislative proposal implementing this approach on which we

urge prompt and favorable action by the Congress.

7.  Guns

One of the most significant recommendations of the Task
Force on Violent Crime was that there should be a mandatory
sentence 6f\imprisonment for the use of a firearm in the
commission of a federal felony. At least five bills presently
before the Senate Judiciary Committee would seek to accomplish
this, and S. 1630 provides in section 1823 for the mandatory
sentencing to imprisonment for the use, display, or possession

of a firearm during a federal crime of violence.
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The idea of manéatory sentencing for the use or possession
of a firearm during a federal crime is not new, and in fact
seems to have been the intention of the Congress in enacting
the legislation that became the present section 924(c) of
Title 18 in 1968. The séntence provided for under section
924(c) is in addition to that for the underlying felony and
is from one to ten years for a first conviction and from two
to twenty five years for a subsequent conviction. However,
section 924(c¢c) is drafted in such a way that a person may
still be giVen a suspended sentence or be placed on probation
for his first violation of this section and it is ambiguous
as to whether the sentence for a first violation may be made
to run concurrently with that for the underlying offense.
Some courts have held that a concurrent sentence may be given.

See United States v. Sudduth, 457 F.2d 1198 (9th Cir. 1972),

and United States v. Gaines, 594 F.2d 541 (6th Cir. 1979).

In addition, even if a person is sentenced to imprisonment
under section 924(c), the normal parole eligibility rules
apply. $ 912,

The pending Senate bills, S. 903, S. 909,\s. 494 and 5.
1185, all attempt in various ways to overcome the problems
with the language of section 924(c). However, all have one

or more problems such as the failure to negate the possibility
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of parole, or the inclusion of matters unrelated to mandatory
sentencing.
e

Consequently, tihre—Pepasement will strongly support man-
datory minimum sentences for the use, display, or possession
of a firearm during and in relation to the commission of a
federal crime of violence as part of the Criminal Code Reform
bill. Such a sentence will be required to run consecutively
to any other term of imprisonment and the defendant will not
be eligiblé for probation. Parole will be eliminated as it
is for all offenses under thg new code.

Meanwhile, in an additional effort to disarm the criminals
of this country I am instructing the United States Attorneys
to enforce vigorously the existing federal firearms laws. We

b// will be working with the various law enforcement agencies in

other departments as necessary to ensure that we are supportked

in this effort.

8. ’Habeas Corpus Reform

Equally in need of reform are the federal laws governing
habeas corpus, the process by which federal and state prisoners
are permitted -- for years after their appeals have ended and
long after one would expect the case to be closed -- to
continue to flood the courts with petitions objecting to

their convictions. 1In 1980, the federal courts had to deal
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with some 8,000 of these petitions from state and federal
prisoners. All but a handful of these petitions were denied.
Even so, the endless process of relitigation exacts a tremendous
toll in terms of time spent by federal judges and court
personnel, strained relations between federal and state
judiciaries, and prolonged uncertainty regarding the outcome

of criminal proceedings.

While it is certainly important to guard against wrongful
convictions, it is wasteful and counter-productive to provide
additionallreview when there is no good reason to suppose
that such review will produce a more just result. For these

we have

reasons, -the—PBepartment—has undertaken a careful review of

the various habeas corpus reform proposals that have been
advanced by the Task Force on Violent Crime and others,

We agree that legislation is needed to improve the
handling of habeas petitions by the federal courts. We will
submit legislation that will correct the major shortcomings
of current procedures. This legislation will include:

- Allow state, rather than federal, courts to resolve
factual issues raised in habeas corpus petitions.

- Prohibit federal courts from relitigating factual
issues that had already been resolved by the state

courts.
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- Prevent unreasonable delay in the filing of habeas

corpus petitions.

- Codify existing case law barring litigation of

issues not properly raised in state court unless

"cause and prejudice" is shown, and provide a

statutory definition for "cause."

9. Juveniles and Youthful Offenders

Next, we must address the problem of crime committed by

juveniles and young adults. The amount of serious and violent

crime committed by these groups is appalling. In

juvenile offenders (those ué to eighteen years of

youthful offenders (those aged eighteen to twenty-

accounted for more than half of all serious crime
more than one third of all violent crime arrests,

two thirds of all serious property crime arrests.

1979,

age) and

one) together

arrests,
and nearly

A small

proportion of these youths commit an astonishing number of

repeat offenses. In New York City, for example,

a study of

500 juvenile delinquents showed that six percent were re-

sponsible for 82 percent of the violent offenses committed

by the whole group. Much of the violence is attributable to

more than 2,000 youth gangs, with close to 100,000 members

located in some 300 American cities and towns.
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that meets the definition of "explosive," as is the case
under current law.

At present, 18 U.S.C. 844(i) proscribes the damage or
destruction by means of an explosive of any building, vehicle,
or other real or personal property used in interstate or
foreign commerce or in any activity affecting interstate or
foreign commerce. For purposes of section 844(i), "explosive"
is defined so far as is relevant here as "any chemical
compounds, mechanical mixture, or device that contains any
oxidyzing aﬁd combustible units ... in such proportions ...
that ignition by fire ... may cause an explosion." The
problem centers around whether gasoline, kerosene, and similar
liquids, meet the definition if they are simply poured out
and lighted, a common way to "torch" a building. While it is
our view that when gasoline vaporizes and combines with air
(an oxidizing unit) a mechanical mixture constituting an
explosive is created, the legislative history of the statute
is unclear as to whether this broad interpretation of the
section is warranted. The statute was passed in 1970 in
response to the wave of campus bombings and other radical
activity of that era and was not specifically designed to
deal with arsons.

Some courts have refused to accept such a theory and have
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\// dismissed counts charging violations of 844(i) by means of

poured gasoline. See e.g., United States v. Birchfield,

486 F. Supp. 137 (M.D. Tenn. 1980). There are unreported

cases to the contrary, such as United States v. Allyn B.

Hepp, No.A8O—l84O, (8th Cir. Aug. 14, 1981) but proving that
gasoline vapor is in such a state as to constitute an explosive
is often difficult for investigators to establish and explain
to a jury. Therefore, I have determined that this burdensome
requirement should be eliminated and we will support legisla-
tion amending 18 U.S.C. 844(i) in the context of the Criminal

Code Reform Bill.

11. Tax Law Reform

The Internal Revenue Service (IRS) has traditionally
been one of the nation's most effective law enforcement
agencies, particularly in piecing together the complex puzzle
of financial transactions which so often mask tax fraud or
non-tax crimes. Moreover, much of the information collected
and developed by‘IRS is invaluable in connection with the
investigation and prosecution of non-tax crimes involving

V//> large sums of money, particularly organized crime, narcotics
trafficking and whf*é collar crime. But the Tax reform Act
of 1976, intended to protect taxpayer privacy, created a

chasm between the IRS and other federal law enforcement
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agencies and placed_heedlessly cumbersome restrictions upon
federal investigators and prosecutors legitimately seeking
access to tax information for use in cases of serious non-tax
crime.

Although the Department of Justice recognizes the im-
portance of protecting against abuses of tax information, we
believe that a series of amendments are needed to the 1976
law to fine-tune tax disclosure procedures so as to achieve
the delicate balance which the Congress sought to establish
between legitimate law enforcement needs and individual
privacy interests. The amendments needed include clarification
of ambiguities in the law, pfoper distinction between the
privacy rights of individuals as contrasted with those of
corporations and other legal entities, conformance of statutory
requirements with actual practice, elimination of the
requirement that federal prosecutors obtain Washington approval
before seeking disclosures of tax information, expansion of
the number of instances in which Iﬁs may initiate reports of
non-tax crimes, éuthorization of disclosures of tax information
in life-threatening and other emergency situations, and
authorization for federal prosecutors to redisclose tax
information to state and local prosecutors upon entry of a
court order finding that such information constitutes evidence

of a #tate felony offense.
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We have developéd a comprehensive package of tax dis-
closure amendments containing these and other provisions.
Our proposal will be submitted to the Congress within the
next few days. In summary, the proposal will be very similar
to S. 732 but will include proposed amendments to Sections
7602 and 7609 of the Internal Revenue Code relative to the
procedures by which IRS obtains information. 1In view of the
strong support in the Senate for tax disclosure amendments,
we are optimistic that needed amendments can be enacted during
the 97th Congress. Again, the Task Force on Violent Crime
recommended enactment of the amendments which we will be

submitting for Congressional review.

12, Crimes Against Federal Officials

In the area of crimes against federal officials, the
Violent Crime Task Force reommended, among other things, that
the Department support legislation to make the murder, kid-
napping or assult of certain high level government officials
not now érbéected by federal statutes (E:g:, Cabinet officers)
a federal offense. It also recommended that such crimes
against any other federal public servant while engaged in or
on account of the performance of his official duties should
be a federal crime. We concur in these recommendations,

since it seems clear that there is a substantial federal
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interest in vindicating such attacks through the extension of

Zeortumretelie
£) 1 1 3 .. . > . e
-£edepaé—jﬁrésdic:iannse—proeeeuteméhasewcximes.f,;ortunately,

these proposals are already receiving active consideration

federal jurisdiction to prosecute these crimes.

in Congress. S. 1630, the proposed new Federal Criminal

Code, would continue federal jurisdiction over serious attacks
against the President, Vice President, and Members of Congress
by defining them as "United States officials;" it would also |
cover attacks against a Supreme Court Justice or Cabinet
Officer by including them in the definition of that same

term. Such offenses would bé federal crimes as is now the

case with respect to the President, Vice President and Members

of Congress, without a showing that phe crime was motivgted )
.y T addiFion, L Propere Thai Faie
by the victim's status. 7/ / Ao ‘
Chss be broadencs 7o inchde all Afeders’/ judas.
In addition, S. 1630 adopts the other recommengétion of

the Task Force concerning crimes against federal public
servgnts_at_any'level of responsibiiity and extends federal
jurisdiction over violent crimes against federal judges,
federal law enforcement officers, and any other federal

public servants designated for coverage under regulations
issued by the Attorney General when engaged in the performance

of official duties.
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I have also cohcluded that the threat of attacks against
Cabinet officers and top echelon White House staff members is
so great that separate legislation apart from the Federal
Criminal Code bill (which carries a substantially delayed
effective date) is necessary to protect these persons. As
the Committee will recall, Assistant Attorney General Jensen
testified in support of these proposals during this Subcom-
mittee's recent hearing on S. 904, introduced by Senator
Quayle designed to protect Presidential and Vice Presidential

staff, and S. 907, introduced by Senator Thurmond designed

to protect Cabinet officers. We also suggested in that
testimony that a violent crime against a Supreme Court Justice
should now be made a federal offense., It is my understanding
that our suggestions are being considered by the Subcommittee
and that there is reason to expect that a bill will be reported
in the near future.

The Task Force also recommended legislation to assert
federal jdrisdiqtion over the offenses of murder, kidnaping,
or assault on a state law enforcement officer or private
citizen committed in the course of a similar attack on the
President or Vice President. The Task Force was justifiably L
concerned that exclusive state jurisdiction over such an

offense would result in dual state and federal investigations
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and prosecutions of the same case. This in turn would cause
problems in the handling of evidence and pretrial procedures
and result in greatly weakened cases. S. 1630 would eliminate
such problems since it provides for federal jurisdiction over
these serious crimes if they are committed in the course of
another federal offense such as retaliating against a public
servant. This would result in federal jurisdiction over
crimes against police and bystanders in the course of an
attack on any public servant, not just in the course of an

attack on the President or Vice President.

——7 /3 [ENEST - Por 374 -c]

14. Death Penalty

Federal law currently provides for the death penalty for
certain homicides, air piracy, treason, and espionage.
However, exceFt for the air piracy statute, enacted in 1973,
these death penalty provisions were rendered unenforceable by
a series of Supreme Court decisions beginning in 1972, with
Furman v. Georgia, 408 U.S. 238, because they set forth no
legislated guidelines to control the exercise of sentencing
discretion.

Since the Furman decision, more than two-thirds of the
states have amended their death penalty statutes in an effort
to reinstate capital punishment. During the same period,

several bills to restore the death penalty at the federal
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13. Freedom of Information Act Amendments

CFOI/})
The Freedom of Information Act*has an adverse impact on

law enforcement. Confidential informants hesitate or refuse
to come forward because they fear that their identities may
later be disclosed through a Freedom of Information Act
request. Institutional information sources, including some
local police departments, have likewise become increasingly
reluctant to cooperate with federal authorities for fear of
such disclosure. This problem must be addressed through
legislation which clearly protects confidential information
supplied té federal enforcement agencies and by more firmly
administering the current law.

The Freedom of Information Act also imposes a great
administrative burden on the Department of Justice, and
diverts sorely needed resources from more worthwhile law
enforcement programs. Criminal law enforcement agencies,
such as the FBI, receive® thousands of reguests annually

v eoiminal tavertiaotTion +ofes. The FGOEIL aijone employl
over 300 persons full-time at a cost of over $11 million !
annually to process its FOIA requests.

These and other problems must be addressed through
legislation which clearly protects confidential information
supplied to federal enforcement agencies and by more firmly
administering the current law. As many of you know,
Assistant Attorney General, Jonathan C. Rose, testified

on October 15, 1981, before the Subcommittee on the
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Constitution and presented our legislative proposals con-

cerning the Freedom of Information Act. We support legis-

lation to amend the Act to accomplish the following:

O

Protect law enforcement confidential informants by
permitting the government to withhold information
from disclosure‘whenever the information would
"tend" to identify a confidential informant.

Permit the government to withhold any information
provided to the government by a confidential infor-
ment.

Pérmit the government to withhold information
provided to it in confidence by private businesses,
state and local police, and foreign governments.
Permit the Attorney General to completely exempt
from the FOIA any categories of investigations that
he designates relating to terrorism, organized crime
or foreign counterintelligence.

Permit the government to withhold information from

" disclosure whenever disclosure would endanger the

physical safety of any persons, including witnesses
and potential witnesses.

Protect law enforcement manuals, guidelines,
procedures and priorities from disclosure under

the FOIA.
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- . lesseﬂ
U// To the extent our proposalscan leesen the burdens
imposed by the Act, they will significantly benefit our

national law enforcement efforts.
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level have been introduced in the Congéﬁs, but efforts to
obtain their passage have been unsuccessful.

Both the President and I have repeatedly indicated in
public statements that we support the imposition of the death
penalty in carefully circumscribed conditions for the most
serious crimes. In our view, the death penalty is warranted
for two principal reasons. First, common sense tells us that
the death penalty does operéte as an effective deterrent for
some crimes involving premeditation and calculation, and that
it thus will save the lives of persons who would otherwise
become the permanent and irretrievable victims of crime.
Second, society does have a right -- and the Supreme Court
has confirmed that right -- to exact a just and proportionate

punishment on those who deliberately flout its laws; and

there are some offenses which are so harmful and so reprehensible

that no other penalty, not even life imprisonment without the
possibility of parole, would represent an adequate response.
The éctidngiof our state legislatures over the past decade
and the results of recent opinion polls clearly establish
that this view that the death penalty is a necessary and
appropriate sanction for the most heinous crimes is shared by

a large majority of the American public.
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Thus, we strongly recommend that enactment of legislation
that would, by comporting with the constitutional requirements
articulated in Furman and subsequent Supreme Court cases,
restore the death penalty as an available sanction for the
most serious federal crihes committed under aggravating
circumstances.

A major step towards accomplishing this result has
already taken place in the Judiciary Committee's approval, in
July of this year, of S. 114. 1In the Spring, the Department
testified ih support of this bill which is designed to provide
a set of constitutional procedures that would permit the
imposition of the death penalty for a small number of the
most serious federal crimes. During our testimony, we
suggested a number of amendments to improve the bill, all but
one of which (an amendment to require a unanimous jury finding
of aggravating circumstances which we continue to support)
were adopted by the Judiciary Committee.

-It is our view that S. 114, which would permit the
imposition of the death penalty only in a limited number of
cases involving the brutal taking of human life or the creation
of the gravest of risks to the national security and which
sets forth the necessary procedures and safeguards to assure

that the dealth penalty would not be imposed in an arbitrary
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or discriminatory fashion, provides both a constitutional and
enforceable means for the restoration of the death penalty at
the federal level. Enactment of such legislation is long

overdue, and 1 thus strongly urge passage of S. 114 by this

Congress.-

/VI,X/ P#GE /S
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/Q;?ﬁﬁ Labor Racketeering

Recent convictions involving labor-management corruption
on the waterfront and in other industries have demonstrated
the continuing need for strong federal legislation to deter
violence, extortion, and bribery among the parties to collective
bargaining, and to address the problem of the infiltration of
labor organizations by organized crime. Too often, we see
the power and resources of labor organizations used not to
benefit their members, but to serve the criminal interests of

\/ cQrrupt individuals.

In at least two respects, our ability to fight labor
racketeering can be improved through legislation. First, we
believe that sections 504 and 1111 of Title 29, which prohibit
persons convicted of certain crimes from holding position in
labor unions and employee benefit plans, should be strengthened
through the enactment of the following amendments:

- The disqualifying crimes .under both statutes should
"be brought into conformity with one another and
expanded. For example, under current law, a person
convicted of perjury is forbidden to administer an
employee benefit plan, but he is free to occupy a
responsible position in a union which is affiliated
with the same plan and to bargain with employers

about the funding of that plan.
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The positions as to which disqualification applies
should also be expanded. There are too many
instances in which loopholes in the current law are
exploited, and convicted persons are permitted to
‘continue to exert power over unions and benefit
plans by being hired as "consultants" or "clerical
workers."

- Disqualification should become effective immediately
upon conviction. Under present law, a union official
or employee who has used his position to engage in
;?é%ery or extortion or who has embezzled union
funds can retain his position pending appeal of his
conviction, despite the fact that, having been
found guilty beyond a reasonable doubt, his un-
suitability for union office has been amply
demonstrated.

- The penalty for a violation of these statutes should

' be elevated to that of a felony.

Second, we recommend that enactment of a "labor bribery"”
statute that would impose felony penalties in cases involving:
a high risk of corruption in labor-management relations and
that would uniformly prohibit cQrrupt payments in all industries

now covered by the Taft-Hartley and Railway Labor Acts.
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While 29 U.S.C. 186 now prohibits such corrupt payments, as
well as simpl@ "conflict of interest" payments, the penalty

for a violation of this statute is limited to a maximum fine

of $10,000 and one year's imprisonment. Thus, it does not
provide d sufficient penalty in cases of significant corruption
or where large amounts of money are involved, nor does it

focus sufficiently on the c@rrupt nature of the conduct in

the way a general "labor bribery" statute would.

S. 1163, which has been introduced by Senators Hatch and
Nunn, is désigned to facilitate our fight against labor
racketeering. With some minor changes, its amendments to 29
U.S.C. 504 and 1111, would do much to assure that labor unions
and employee benefit plans are free of the control and
influence of persons who pose a danger to the integrity of
such organizations, as demonstrated by their convictions for
serious crimes. 1In addition, we believe that this bill would
be a good vehicle for enactment of a general "labor bribery"
statute. This bill also recognizes the importance of providing
stiff penalties for labor graft and bribery by increasing the
penalties for a violation of 29 U.S.C. 186. We support the
spirit of this provision, but believe that it would be better
served by amending the bill to incorporate a general "labor

bribery" offense that would be included in Title 18.
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each false claim and to assess damages of double any loss
suffered. At all stages of these administrative proceedings,
which would be conducted pursuant to the Administrative
Procedure Act, the due process rights of the respondent would
be protected; an opportunity for judicial review in a United
States Court of Appeals would be available upon conclusion of
the administrative proceeding.

We believe this new administrative alternative to judicial
proceedings would serve as a substantial deterrent to program
fraud and that it would result in the recovery of significant
amounts of monies now being lost. The Administrative Conference
of the United States has endorsed this administrative civil
penalty concept and the Congress has established such authority
in connection with a number of specific federal programs in
recent years, most recently in Secton 2105 of the Omnibus
Budget Reconciliation Act of 1981 which authorizes administrative
civil penalties in connection with Medicare/Medicaid fraud.

Our propbéai will be more comprehensive in scope than any
previously considered by the Congress and we believe that the
procedures it would establish @nsure an efficient, effective,
and coordinated mechanism by which federal departments and

agencies can act to protect the integrity of their programs.
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CONCLUSION

Crime, like other intractable problems such as inflation,
daily takes its toll on our society. Yet we must devote our
energies to combatting such problems that strike at the heart
of our dehocracy.

We are a nation at the mercy of uiedase crime. It is
an internal enemy that spreads fear through our citizenry,
that damages our quality of.life, that causes death and
suffering of a magnitude to any war we have fought.

Now is the time to break the grip of fear and take action
to end the cycle of violence. Our defense and the weapon we
can use against this enemy is the legislative program I have
presented today. It is designed to protect us, the innocent,
and to punish the guilty. For too long the opposite has been
happening.

It is the law we must use to fight to preseffive our rights
to live decent and safe lives; to fight to defeat this enemy
that'staikéﬁour city streets, that menaces our schoolyards,
that destroys our neighborhoods and communities, that imprisons
our elderly. We must fight this tyranny and we must win. And

we will win given the commitment and cooperation of the Congress.
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THE WHITE HOUSE L

WASHINGTON

DRAFT
October 20, 1981

MEMORANDUM FOR FRED F. FIELDING
COUNSEL TO THE PRESIDENT

FROM: H.,P. GOLDFIELD

SUBJECT: Status of Immigration Policy
Legislative Proposals

I met with representatives of the Office of Management and
Budget ("OMB") and the Office of Policy Development  ("OPD")
last week to discuss the above-referenced subject. While it
appears that the legislative proposals, currently being
re-drafted at the Department of Justice, represent either
agreement or compromise among the various interested depart-
ments and agencies, there are still several outstanding

issues which merit your review and possible action by you.

OMB and OPD have been advised that there will be an opportunity,
albeit limited in time, for review of the final legislation,
and, therefore, I propose that Counsel's 0Office coordinate

with OMB, OPD and Justice officials at the appropriate time
this week to resolve the issues raised herein. I have attached
hereto at Tab A "section by section" summaries prepared by
Justice of the eight proposed bills which compromise the
complete legislative package.

With respect to the proposed bill "To amend the immigration
and nationality act relating to the provisions for appeal,
asylum and exclusion," there is disagreement between OMB and
Justice as to the issue of providing counsel at government
expense to the refugees at the exclusion hearing stage.
Currently, an alien who enters the United States without
inspection can submit his asylum request and remain in the
United States for an extensive period of time while such
request receives both administrative and judicial review.
Under the proposed legislation, the United States would
conduct expedited proceedings with respect to undocumented
aliens encountered at U.S. borders and ports of entry, and
at points outside the territorial limits of the U.S. Such
legislation, Justice claims, will streamline the proceedings
when an alien cannot present any documentation to support
his claim of admissibility. The initial questioning of an
alien would be conducted by an Immigration and Naturalization
Service ("INS") asylum officer. Such examination would be
oral and there would be no transcript made. 1In most cases
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involving aliens who have no documentation to support a
claim of admissibility, the examining officer would make an
immediate decision to exclude the alien and there would be
no right to an administrative appeal.

I have attached hereto at Tab B a memorandum, dated September 16,
1981, from Mike Horowitz to Ed Harper, Glenn Schleede, and
Annelise Anderson of OMB, in which it is alleged that a

small number of defense lawyers representing Haitian aliens

have been able to "tie the exclusion process up in knots,
preventing their exclusion and transportation back to Haiti."
Such information was also reported in yesterday's Washington
Post article on the Haitian immigration issue as well. (A

copy of such article is attached at Tab C.)

According to the Horowitz memo:

1. "The response of INS has been to attempt mass
processing of Haitians, pleading courts to enjoin depor-
tations and exclusions on the ground the Haitians were
"unable to adequately present their claims for asylum
and would be deprived of full and fair consideration of
that which they did present." Haitian Refugee Center v.
Civiletti, 503 F. Supp. 442. '

2. The Administration should "smother claimants with
due process," inasmuch as the lack of counsel for the
Haitians is the major reason for the "bottleneck in the
process.,"

3. "Without counsel, the courts can be expected to
continue discovering due process violations at every

turn., By giving the refugees all the due process in

the world -- and fast -- we can avoid our problems with
the courts, and spare ourselves the budgetary and
political problems involved in massive detention centers."

Horowitz proposes that the only long-range solution "“is to
provide the refugees with enough due process at the exclusion
hearings to withstand court challenges. Deputy Commissioner
Nelson of INS is purportedly interested in pursuing OMB's
suggestion for providing such counsel. However, as you will
note from the Horowitz memo, it appears that the Attorney
General has informed INS that as a policy matter, the U.S.
would not pay for lawyers for Haitian refugees and that he
would not permit OLC to review the legal questions pertinent
to the Government's authority to provide for such counsel.
OMB is apparently determined to hold up the legislation in
order to get OLC to consider on the merits its recommendations.
I am told by Kate Moore that Frank Hodsell considered such a
tactic inappropriate and that the specific legislation should
go forward.
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According to the Horowitz memorandum, when the State of
California was faced with a similar problem, albeit regarding
welfare rights, then Governor Reagan responded to the

attempts to frustrate welfare reform by tying up the hearing
process with judicial due process based appeals by adopting
"modern case management techniques, increasing hearing personnel
providing full and speedy due process for all claimants.”™ On
the other hand, there is considerable merit to Attorney General
Smith's arguments that it would be difficult to defend providing
counsel to the Haitian aliens at a time when no such free
counsel is provided other aliens and at a time when free legal
services are being so drastically cut back. I have attached
hereto at Tab D a memorandum, dated October 15, 1981, from

Bob Carlstrom, Associate Director of OMB, which sets forth

the Attorney General's rationale. Such memo also outlines

the remaining policy issues which need resolution.

The second bill which merits your attention according to OMB
and Hodsel's office is the bill "To provide the President
with special authority to declare an immigration emergency."
This proposed emergency authority empowers the President

when faced with an emergency immigration situation, to close
ports and airports and thereby restrict travel and commerce
~and to direct emergency actions be taken by appropriate
federal agencies The draft bill gives the President power to
declare an immigration emergency for 120 days, renewable for
additional 120 day periods. While the authority granted the
President substantially strengthens his power to respond
quickly to another "Muriel boatlift" situation, OMB has

raised the question as to whether the International Emergency
Economic Powers Act (P.L. 95-223), a copy of which is attached
hereto at Tab E, already provides the President with sufficient
authority to take the necessary action in this area. If it
does not, OMB profers that amending such legislation to
provide the President with the necessary and specific powers
to act in an immigration emergency should be explored. I
would recommend that OLC, after careful review of the legality
of the legislative proposal, provide guidance on the issue.

While I would assume that OLC has reviewed each of the
legislative proposals submitted by Justice to OMB for review
and comment, I would, however recommend that Counsel's
Office confirm this as fact.

Attachments
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1z proposal permits immediate legalization of illegal aliens
wno entered the United States prior to January 1, 1980, and

have had a continuous residence in the United States since that
time, by providing a "temporary resident status" for such aliens.
The proposal provides for adjustment to status to that of a
lawful permanent resident for these aliens after they have
completed ten years of continuous residence.

Section 1 of the proposal authorizes the Attorney General, in
his _discretion, to grant "temporary resident status" to any
alien who entered the U.S. prior to January 1, 1980, and has
continuously resided in the U.S. since that time, if the alien

is otherwise admissible to the U.S., with certain exclusion
provisions waived. To be eligible for adjustment under this
section, the alien must register with the INS within 12 months
after the Attorney General announces that registration has begun.
An alien granted temporary resident status must register with
the Immigration and Naturalization Service every three years.

The Attorney General is authorized to set additional registra-
tion requirements in his disctetion. An alien granted

temporary resident status may not bring his spouse or children :
to the U.S. and is ineligible for benefits under Aid to Families

with Dependent Children, Supplemental Security Income, and —

food stamps programs, but may be authorized to work by the c e
Attorney General.

Section 2 provides that an alien who is granted temporary
resident status may have his status adjusted to that of lawful
permanent resident, once” he completes 10 years of continuous
residence in the U.S., if he remains otherwise admissible and
has a minimal English language ability.

Section 3 defines "continuous residence" for purposes of this
Act as being broken by an absence from the U.S. of more than

30 consecutive days or an aggregate of more than 30 days in
any 1l2-month period.

Section 4 makes the numerical provisions of the INA inapplicable
to adjustments under this Act.

N )
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I. Supsecticn (d)(l) of Section 274 of the Zcz

- -

This subsection includes a provision exempting certain
employers from coverage by this bill. An employer who can
establish (a) that he did not employ four or more persons, on a
permanent, seasonal, or part-time basis is not subject to the
penalties and fines incorporated in this bill. This procedure
requires an employer to come forward with evidence that he is not
a "four-or-more-person employer" once it is established by the
government that he has employed an alien who does not have
employment authorization, or who is not a lawful permanent
resident. This approach is considered necessary to establish that
the employer meets the numerical limitations of the bill's
coverage. Employers should be easily able to establish the
employment history of their business from business records such as
tax returns, FICA statements, and other means, which will show the
employment level at the time of and prior to the violation. The
evidence will be provided from ordinary business records, which
will not impose additional record-keeping burdens on employers.

II. Subsection (d)(2).

This subsection provides for a $500 - $1,000 fine per
violation for each alien employed in violation of this section.
The fine is to be paid to the district director of the Immigration
and Naturalization Service in whose district the violation occurs.
This procedure would allow a system of notice of intent to fine
similar to the proceduré used presently in fine cases under
section 273. The procedures are set forth in 8 C.F.R. 280 et seq.
Payment would be enforced by civil suit in a district court.

III. Subsection (d)(3).

This provision is aimed at an employer who shows a disregard
for the law, as it establishes a means for the government to go
into district court to sue for civil penalties and injunctive
relief. An action may be brought in any district where the
violation occurs, the employer transacts business, or the employer

is found.

-

IV. Subsection (4d)(4).

This provision attempts to define the term "knowingly". It
combines the standard used in section 287 of the Act, 8 U.S.C.
1357, which is the basis for interrogating an alien or any person
who is believed to be an alien, as to his right to be in the
United States, with an affirmative duty on the part of the
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Section-by-Section Anaivsis

Section 2 of the bill grants "Cuban/Haitian temporary Resident" status to
Cubans who were paroled into the United States between April 20, 1980, and January
1, 1981, or who had applications for asylum pending with the Immigration and Natural-
ization Service on December 31, 1980, and to Haitians who were (1) subjects of exclu-
sion or deportation proceedings on December 31, 1980, or (2) were paroled into the
United States before December 31, 1980, or (3) who had applications for asylum
pending on December 3l, 1980. Cuban/Haitian temporary resident status would be
granted 30 days after enactment of this Act. The Attorney General would be autho-
rized to deny Cuban/Haitian temporary resident status to, or terminate the status
of, any alien who is excludable under section 212(a) of the Immigration and Nationality
Act (8 U.S.C. 1182), with certain exceptions. It makes temporary resident status
inapplicable to detainees and to aliens certified as inadmissible by the Public Health
Service. This section would also permit the Attorney General to authorize
Cuban/Haitian temporary residents to engage in employment in the United States.
Subsection (d) provides that, notwithstanding that this section gives legal status to
these aliens, the penalty provisions of section 273 and section 274 of the Immigration
and Nationality Act would still apply to the boat captains who brought them in.

The section provides that aliens granted Cuban/Haitian temporary resident
status must register with the Attorney General every three years and makes them
ineligible for any government benefits once benefits under the Refugee Assistance
Act of 1980 expire. '

Section 3 provides for detention of aliens denied Cuban/Haitian temporary
resident status until a final determination of admissibility is made, or pending deter-
mination, so that an alien may be detained for an_indeterminate period. The section
limits judicial review of such detention to habeas corpus proceedings on the question
of whether that person falls within the category of aliens subject to exclusion.
Persons eligible for deportation proceedings would be processed under section 242,
as presently.

Section 4 authorizes the Attorney General to adjust the status of a Cuban/Haitian
temporary resident to that of an alien lawfully admitted for permanent residence
aftrer the alien has maintained temporary resident status for five years. The
Cuban/Haitian temporary resident may be denied adjustment if he is firmly resettled
in another country or inadmissible under the Immigration and Nationality Act (8
U.S.C. 1182). The Attorney General is authorized to waive grounds for exclusion
(with the exception of the provisions regarding national security, association with
the Nazi government or trafficking in narcotics) for humanitarian purposes, to
assure family unity, or when it otherwise would be in the public interest. These
adjustments would not count against the numerical limitations of the Immigration
and Nationality Act.

Section 5 terminates asylum proceedings for all temporary residents who
have not been granted asylum under section 208 of the Immigration and Nationality
Act (8 U.S.C. 1158) as of the date they are granted Cuban/Haitian temporary resident
status. Those aliens granted asylum prior to the enactment of this Act will retain
their status and will also be granted Cuban/Haitian temporary resident status if
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eliginie uncer this Act. For purposes of adjustment of staius and family reunifi-
cation, such aliens will be treated as Cuban/Haitian temgcrary residents.

Section 6 repeals the Cuban Refugee Adjustment Act, P.L. 89-732. Under
P.L. 89-732, the Cubans would otherwise be eligible for adjustment once they
complete a year of physical presence.

Section 7 adopts a new term to describe the class of individuals to whom
section 501 of the Refugee Education Assistance Act of 1980 may be applicable.
Persons granted Cuban/Haitian Entrant status by this Act represent only part of
the class of whom section 50! applies. However, the term used in section 50l,
"Cuban and Haitian entrant", is so close to the term describing the status created
by this Act as to make highly desirable the use of some other term for the broader
category. Persons granted Cuban/Haitian status under this Act would meet the
definition of the class to whom section 501 of the Refugee Education Assistance
Act applies under subsection 501(e)(1) of that Act.

Section 8 authorizes appropriations to carry out the provisions of this Act.
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create separate numoerical limitations of 40,000 each or
immigration from Canaaa and Mexico, our two contiguous
neignbors. The overall limitation on immigration Irom the
rest of the world would be reduced from 270,000 to 230,000.

Under this proposal qualified immigrants from each of
the two countries would compete for immigration only among
themselves. The substantive rules for qualification to
immigrate would remain unchanged, as would the apportionment
of the respective limitations among the various classes of
qualified immigrants (preference and nonpreference) set
forth in section 203(a) of the Act.

This proposal also contains provisions for increasing the
limitation for either Canada or Mexico by an amount equal to
the amount, if any, unused by the other country. If, in a
given fiscal year, immigration under the 40,000 limitation
from either country fell below the 40,000 maximum, in the
next fiscal year the limitation for the other country could
be increased by an amount equal to the previous year's
shortfall. In no case, however, would the basic 40,000
limitation for either country be reduced.

As an example, in the first year of operation of this
proposed system the limitation for each country would be 40,000.
If, at the end of the year, immigration from Canada had reached
only 25,000, then in the second year the limitation for Canada
would again be 40,000, but the limitation for Mexico would
be 55,000 - the basic 40,000 plus 15,000 (the difference
between 40,000 and Canada's previous year usage of 25,000).

< N

This calculation of the limitation would be made each
year on the basis of the previous year's level of immigration.
In theory, if immigration from both countries fell below
40,000 in any fiscal year, both countries would be entitled to
an increase in the next year. It is unlikely, however, that
such a situation would occur.

Section (b) would make a conforming technical amendment
in section 202(a).




C_TTYWTT v oy v - f e — iy -

T e Y AN e e B T P I S,

S0 I D TODECLARE AN UL Ll S IEGENTY" TO T
Lo Lin eSS MIGRATION & vIziilo o SIIEE

Declarztion of the Emercencw

Section 240A(a) allows the President to declare an immigration
amergency if, in his judgment, a substantial number of undocumented
aliens are about to embark or have embarked for the United States,
and the procedures of the Immigration and Nationality Act or the
resources of the Immigration and Naturalization Service wauld be
inadequate to respond to the expected influx. The triggering
criteria have been broadly worded to allow the President reasonable
flexibility. Clearly, the Secretary of State and the Attornev
General would play key roles in advising the President concerning
the need for and the consequences of declaring an emergency.

The language pertaining to a "substantial number" of aliens
is necessarily inexact. The President could not have expected to
have precise estimates of the number of undocumented aliens who
may be about to travel to the United States. The phrase "substantial
number" would clearly permit the declaration of an immigration emer-
gency in response to a situation such as existed before the 1980
Cuban flotilla, in which well over 100,000 aliens came to the Unitad
States. It is not, however, intended that declarations of emergencies
be limited to situations involving the exceptionally large numbers
associated with the 1980 Cuban flotilla. Rather, it is anticipated
that an immigration emergency could be declared even if only a few
thausand aliens were expected to arrive over the course of several
weeks., Consequently, a key factor in assessing the need for invoking
these em=rgency powers is the adequacy of the response that would
be made using the normal exclusion and asylum procedures of the
Immigration and Nationality Act and the available resaurces of the
Immigration and Naturalization Service. On the other hand, while
sericus problems exist with respect to daily illegal border crossings,
it is not expected that such activity would lead to the declaration
of an emergency absent other exceptional circumstances.

Subsection (b) of section 240A provides that within forty-eight
hours of the declaration of an immigration emergency the President
must inform the President pro-tampore of the Senate and the Speaker
of the Hause of his reasons for invcking the emergency provisions.
The emergency would end autamatically after 120 days, or earlier if
ordered by the President, unless extended for an additional 120-day
periad or periads by the President.

Energency Powers

Section 240B of the bill sets forth the emergency powers and
procedures which could be invcked pursuant to a declaration of an
emergency. Under subsection (a)(l), the President could restrict




or ban the treve:r ¢ vesSzz o vt -, i alrcraft to a cw,:‘.,
cauntry or ares. T.is W3oLld CeTer sucn vessels vehicles, anz zo.-
craft fram picking w. unioluw=nted aliens seeking to enter tho Unites
States. This subsection wzuld also authorize the interception cf
vessels, vehicles, and aircraft travelling to the prohibited country
or area and force them to return to the United States, or to other
reasonable locations. Intercepted conveyances not likely to violate
the travel restrictions cauld be allowed to proceed freely to other
places.

Subsection (a)(1l) would have a clear impact on the constitution-
ally protected right to international travel. In the recent decision
of Haiag v. Agee, U.S. ~ {(June 29, 1981), the Supreme Caurt
noted, however, that "the freedom to travel outside the United States
must be distinguished fram the right to travel within the United
States.” Slip op. p. 25. Quoting fram Califano v. Aznovorian, 439
U.S. 170, 176 (1978), the Coart stated:

Aznovorian urges that the freedam of intermational travel
is basically equivalent to the constitutional right to
interstate travel, recognized by this Court for over 100
years. But this Caurt has often pointed out the crucial
difference between the freedam to travel internationally
and the right of interstate travel.

The constitutional right of interstate travel is
virtually unqualified. By contrast the "right" of
international travel has been considered to be no more
than an aspect of the "liberty" protected by the Due
Process Clause of the Fifth Amendment. As such this
*right" the Court has held, can be regulated within the
baunds of due procss. [Citations amitted.] Slip op.
pp. 25-26.

It is clear fram the Agee decision, that the right to travel aut-
side the United States can be restricted subject to due process
limitations.

This emergency legislation provides the requisite due process
W+ ectaklighing a licensing process in section 240C which wauld
a low . ~ Governamnt to approve such travel where adequate safe-
gv ifds &..3t to insure that the Government's interests are protected.
Th> provision is tailored to address the perceived harm, namely,
the influx into the United States of a large number of visaless
aliens. Furthermore, the restriction does not unnecessarily infringe
cn *hc right of travel, because individuals are free to travel to
2 dzcisnated foreign country or gecgraphical area, by foreign cammon
carriers for example, as long as no United States owned or con-
trolled conveyances are transported to the designated country or
areg Comare Zemel v, Rusk, 381 U.S. 1 (1969), with Kent v. Dulles,
357 U.S. 116 (1958).




Sl il : T.oozZooticon 2400 s inToL Ll il L
intercepTian o wess 1o o the high seas anc to pexn . ws e ornoco
ony aliens or vessels, vehicles, or aircraft carrvinag such aliens to
the designated ccuntry or to any other suitable country or area. The
power to return aiiens to the designated country or to any cther
suitable cauntry or area shaild be administered with due recard for
this nation's international cbligations related to refugees and the
granting of asylum.

Subsection (a)(3)(i) and (ii) would permit the utilization of
procedures designed to expedite the adjudication of exclusicn and
asylum proceedings. It would not, however, absolve the Government
fram the responsibility to make admission and asylum detemminations,
and thus should not amount to an abrogation of aur treaty obliga-
tions in this area. One of the primary means of expediting exclusion
procedures is the elimination of the reguirement that an immigration
judge conduct hearings.

Since the Attorney General is authorized to set up procedures
for making exclusion and asylum determminations, he can set up
different procedures for different types of cases. Thus, those
undocumented aliens who claim to be United States citizens or to be
lawfully admitted aliens may receive different review than that
afforded aliens who have no colorable claims for admission into the
United States.

Subsection (a)(3)(iii) would authorize returning an alien to
a country, other than the country from whence he came, if the |
Attorney General determines that it wauld not be practicable or |
appropriate to return the alien to the country fram which he came. \
Under section 237 of the Act (8 U.S.C. 1227), an excluded alien must
be returned to the coauntry fram "whence he came.” This limitation
of the current law does.not provide the flexibility needed in times
of crisis. Subsection (a)(3)(iii) will provide flexibility by
pemitting the Attorney General to deport the alien to his native
land, even if that is not the cauntry "fram whence he came,™ or to
any country which is willing to accept the excluded alien. As stated
2bove, in the discussion of section 240B(a)(2), the deportation of
aisiens should be administered with due regard for this nation's
intermational cbligations related to refugees and the granting of

¥ Lidui,

Subsection (a)(3)(iv) authorizes the Attorney General to |V

prescribe the terms and conditions under which an alien wauld be |
admitted to the United States. The posting of a bond with suffi- |
cient surety to ensure campliance with the conditions of admission \
1s specifically authorized.

Subsection (a)(3)(v) would eliminate judicial review of [ ras L

exclusion and asylum detemminations. For years, aliens who are
clearly not entitled to enter the United States have came here
and been able to remain indefinitely while their cases proceed
through the labyrinth of administrative and judicial proceedings.
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gutcroz. . wzys of deportatic . L. 1f Covloa . li.terest
of such zliens to take advantage oI every proce..:.. ol judicial
avenue available to them regardless of tne merivc I Llizir cases,

By expaiiting the administrative procedure and elirinzating judicial
review of the administrative decision, it will be ccesible to dis-
pose of these cases much more quickly than is possible under
current law.

The elimination of judicial review is a significant step and
has been taken only after sericus consideration. The law is clear,
however, that those aliens seeking admission to the United States
have only the due process rights which Congress decides to give
them. Knauff v. Shaughnessy, 338 U.S. 537 (1950). Moreover, cur
treaty cbligations with respect to refugee claimants do not mandate
any particular procedures which must be followed in resolving claims
of persecutim.

Subsection (a)(4) of section 240B provides for the detention
of every alien, except those who are beyond a daubt entitled to
be admitted to the United States, pending a final determination of

admissibility, or pending release on parole, or pending deportation LA

if the alien is found excludable. This paragraph makes clear that
the Attorney General has camplete discretion as to where such aliens
will be detained, including in federal prisons where appropriate.
This paragraph is not intended to grant the Attorney General power

to direct other governmental agencies to hause detained aliens. The
power of the Attorney General to request assistance fram such
agencies is addressed in subsection (c) of section 240B.

If an alien is foind excludable he can be detained until such
time as he can be deported. The language of this paragraph is also
intended to pemmit the indefinite detention of the alien if no
country is willing to accept him, such as occurred in the Cuban
flotilla situation. The Attorney General's decision as to where an
alien should be detained is not subject to judicial review; however,
an alien can cbtain habeas corpus review on the issue of whether he
falls within the category of aliens subject to detentian.

Subsection (a)(5) of section 240B would exempt actions taken | e ,“':

during an immigration emergency fram the restraints of the nation's /
environmental laws. The first paragraph merely references existing
Presidential exemption authority under the Clean Air Act, Clean
Water Act, Safe Drinking Water Act, Resaurce Conservation and
Recovery Act and the Noise Caontrol Act. The second paragraph
provides the President with additional exemption authority with
respect to other major Federal environmental requirements, as well
as state and local requirements, but limits that authority in that
it must be closely tied to the demands of an immigration emergency.
The third paragraph places limits on the time the exemptions can
ramain in effect but in no event can they last longer than one year.

SN




Lo rfocros cooornment shauld be oL oooafver a yeo: .
€e.vircar=ntal rsguirements such as =@ . LlZcharge fram a éetorTi.
f2cility. If this will not be possible, lezislation granting furtnsr
examtions can be obtained fram Congres..

These environmental examptions will allow the Government to
deal quickly with an emergency withaut litigants impeding those
efforts though caurt stays and injunctions such as occurred during

- “the 1980 Cuban flotilla when efforts to transfer aliens to Fort
Allen, Puerto Rico were blocked by a caurt injunction. See Camon-
wealth of Puerto Rico v. Muskie, 507 F. Supp. 1035 (D.P.R. 198l).

Subsection 240B (b) creates special emergency powers which
wauld allow the President to order the sealing or closing of roads
or harbors if necessary to prevent the arrival of the aliens in the
United States. The purpose of this provision is to permmit authori-
ties to close a harbor or airport before ships or planes can depart
for the purpose of picking up aliens and bringing them to the United .
States. In addition, roads leading to harbors, for example, may
be closed in order to prevent people fram launching their boats.

It is cbviausly easier for authorities to quarantine harbors and
airports and to prevent boats and planes or other conveyances fram
leaving, than it is to try and intercept such conveyances once
they have dispersed or have entered foreign territory.

During the time a harbor, port or road is sealed, it will be
left to the designated agency or the agency which is closing the
harbor, port or road to determine whether a vessel, vehicle or
aircraft will be allowed to depart or to travel on such road. If
the facts indicate that the vessel, or aircraft is not bound for
the designated foreign cauntry, then permission will be given to
proceed. The burden, however, will be on the party seeking permis-
sion to depart to show.that he in fact is not intending to go to
the Gesignated foreign country. A party who is denied permission
to depart may seek judicial review of the agency's decision in a
United States District Caurt. Judicial review prior to the
evhaunstion of administrative remedies can be cbtained if a party
Cain 3how he would suffer irreparable injury shauld his departure
be delayed. Thus, a captain of a ship with perishable cargo
will be able to seek immediate judicial review if it appears
tnat awaiting a final administrative decision would be itself
rz=ilt in loss or spoilage of the cargo.

Subsection (b)(3) provides that the agency designated by the
President shall set up procedures to be followed in requesting
departure permission. The provision recognizes, however, that
there may be no procedures -established for granting permission
Lo depart. In this situation, the agency which is respansible for
the closing of the harbor, airport, or road will make such
determinations. However, once the designated agency establishes
proceGures for cbtaining departure permission, these procedures
will have to be followed.
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to travel outside the Unitex >tates 15 noo assolute and can be
restricted where the lindtatioa is tailoreld o & parceived hamm
~and does not unnecessarily infringe on the right to travel, and
where the necessary due process safequards are provided. Haig
v. Agee, U.S. (June 29, 198l1), Slip op. pp. 25-26. .

Some constraints on domestic travel may also result fram the
sealing of harbors or airports or the closing of roads. Individuals
woald, of course, remain free to travel within the United States.
However, it is recognized that restricting the movement of convey-
ances may also at least temporarily restrict the movement of the
persons owning or using those conveyances.

The requirement that an administrative decision on departure
permission be made within 72 hours recognizes the need not to
unduly restrain domestic travel, as well as legitimate internaticnal
travel. Campelling justifications for same limitations on damestic
travel, moreover, exist because of the practical enforcement
problems associated with the interdiction of widely dispersed
vessels, aircraft in flight, and vehicles that have entered foreign
territory, and because of the injury to the United States which
wauld occur if a mass migration of undocumented aliens were to take
place.

Subsection (c) of section 240B authorizes the President to
designate an agency or agencies which are to be responsible for
carrying aat the amergency provisions once they have been invoked
by the President. 1In addition, state or local agencies or any
civilian Federal agency may be called on for assistance. The
President may direct that any component of the Department of Defense
provide assistance. By specifically permitting the Ammy, Navy, and
Air Force to enforce the$e provisions, any prcblems with the Posse
Canitatus Act are eliminated. State and local agencies would be
called upon to render aid within the limits of their general compe-
tence and would not be asked to make asylum and admissibility
detemminations.

Subsection (d) grants search and seizure powers to agencies ‘ -
enforcing the provisons of this emergency legislation. The bady "
of law governing the search and seizure powers of the INS and Coast
Guard has seen same changes in recent years, and no attempt has been |
made to define the permissible limits of law enforcement in this ‘
respect. The actual exercise of these search and seizure powers !
would, however, be consistent with prevailing interpretations of the |
Foarth Amendment. :

!

Under current law, the Coast Guard has broad authority to stop
and inspect ships for possible violations of variaus laws. See 19
U.s.C. 1581(a); 14 U.S.C. 89(a). The courts have upheld against
Foaurth amendment challenges the right of the Coast Guard under
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The intrusion justified by such an administrative inspecticn is
limited. The scope of permissible Coast Guard inspection is restricted
to those matters reasonably relating to checking documentation and
safety. United States v. Arra, supra, at 841 n. 6; United States v.
Demanett, supra; United States v, Robbins, 623 F.2d 418, 420 (5th Cir.
1980). However, where prcbable cause or reasonable suspicion of
criminal activity arises during such an inspection, the inquiry and
search may be appropriately expanded. See United States v. Demanett,
supra; United States v. Ricardo, 619 F.2d 1124, 1129 (5th Cir. 1980);
United States v. Hilton, supra, 619 F.2d at 131; United States v.
Warren, supra, 578 F.2d at 1065. Aside fram administrative inspec-
tions, brief investigatory interceptions of vessels may be permissible
if there is a reasonable suspicion of a criminal violation. See United
States v. Williams, 617 F.2d 1062 at 1078 (5th Cir. 1980).

.. w'. InUnited States v. Martinez-Fuerte, 428 U.S. 543 (1976), the
‘.: “Ccurt upheld the INS procedure of setting up fixed checkpoints away
© X0 from the border at which cars could be stopped and the occupants
NG quatloned as to their citizenship and immigration status. The court
: held that such stops could occur even if there was no reason to believe

ﬁ\ % the particular automcbile contained.illegal aliens. While Martinez-

N Fuerte concerned a different type of prcblem, it indicates that

R thenor vehicle checkpoints cauld lawfully be established to aid in
identifying persons who intend to transport a conveyance fram the

United States to a designated foreign cauntry or geocgraphical area.

Subsection (e) of 240B provides that agencies will have the same
authority as they now have for disaster relief under 42 U.S.C. 5149.
Under 42 U.S.C. 5149, a Federal agency in a disaster type situation
can, with the consent of a state or local government, utilize the
services or facilities of such government. In addition, 42 U.S.C.
5149 authorizes a Federal agency to hire temporary persannel and to
purchase, rent, or hire equipment, materials and supplies for such
things as shipping, travel and cammnications and for the adminis-
tration and supervision of such activities.

Subsection (f) of 240B provides that paragraphs 3 and 4 of sub-
section (a), which authorize expedited exclusion and asylum pro-
ceedings and the detention of aliens, will remain in effect for those
aliens who were subject to those provisions, even after the immigration
emergency has ended. It is important to note that during an immigra-
tion emergency, not every alien attempting to enter the United States
will be subjected to expedited proceedings and detention, only those
undocumented aliens who are travelling directly or indirectly from the

-7 -
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As in the initial dccision to declare an immicration energency, tns
Attornev General and Secretary of State would have major roles in
advising the President concerning the need for and appropriats

procedures for handling such enforcement.

There are custamary international law limitations which restrict
the ability of the United States to interdict foreign flag vessels
absent the consent of the foreign flag state. Despite these limita-
tions, the Fifth Circuit has held that 14 U.S.C. 89(a) authorizes the
Coast Guard to board foreign flag vessels in international waters when
there is reasonable suspicion that the vessel's occupants are engaged
in conduct which violates a United States statute having extraterri-
torial application. United States v. Williams, 617 F.2d 1063 (5th Cir.
1980). As a matter of aur damestic law, this emergency legislation
wauld thus permit the halting of a foreign flag vessel, in the absence
of foreign state approval, if there was reasonable suspicion that the
vessel was transporting visaless aliens to the United States in vio—
lation of aur civil or criminal immigration laws. Such action wauld,
however, be inconsistent with international law, and it is not antici-
pated that the United States would violate those custamary rules of
international law which restrict the boarding of foreign flag vessels,
except in the most campelling of circumstances. The statute, though,
is broadly worded tc permit the necessary lawful actions to be taken in
response to a situation such as the 1980 Cuban flotilla.

Subsection (g) also authorizes, inter alia, the making of admis-
sibility and asylum determinations cutside the territorial limits of
the United States, including on the high seas. Aliens intercepted at
sea could be given their hearings on ships and if they are faund
excludable, they wauld nevér set foot in the United States.

Subsection (h) makes clear that the fact that an immigration
emergency has been declared does not relieve any carrier or other
person fram any of the other civil or criminal liabilities, duties or
consequences which arise elsewhere fram the transportation or the
bringing of any alien to the United States.

Travel Restrictions and Licensing

Section 240C provides for travel restrictions on vessels,
vehicles, and aircraft and for licensing procedures. The travel
restrictions would apply to all United States vessels, vehicles and
aircraft and such other vessels, vehicles, and aircraft which are owned
by, leased by or controlled by United States citizens or residents or
by United States corporations. This latter phrase prevents a United
States citizen fram hiring a foreign registered vessel and using that
vessel to bring undocumented aliens to the United States. As a result,

SRR
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is emp=ctea, however, that regulations pramlaated oy the designated
agency wauld provide almost blanket approval for forzign registered
vessels and aircraft to travel to designated countries or areas as long
as they are not also involved in any travel to the United States. Such
blanket approval cauld help eliminate same of the problems associated
with the purported regulation of foreign flag vessels, a prablem which
occurs repeatedly in the statute. Broad language, however, has been
consistently employed in order to reach conduct that must be regulated
in order to deal effectively with a flotilla-like sitmation.

Penalties

Section 240D provides for both civil and criminal penalties for
violations of either section 240B(b)(2) or section 240C, and a mis-
demeanor penalty for aliens violating the terms of admission under
sectian 240B. Subsection (a) provides for a civil fine of up to
$10,000 and the forfeiture of any vessel, vehicle or aircraft which is
used to violate the travel restrictions imposed in section 240C, or the
limitations on departing fram a sealed harbor or closed road under
sectian 240B (b). The same forfeiture procedures that are used under
the custans laws are adopted for purposes of this provision. A person
who knowingly engages in conduct prohibited with respect to travel
restrictions or the sealing and closing of harbors and roads is quilty
of a criminal offense and is subject to a fine of up to $50,000 and
imprisonment for up to five years.

Subsection (e) of section 240D provides that violations of the
immigration laws camnitted during an immigration emergency may be
investigated by variocus Federal agencies. Once cne of these agencies
coammences an investigatiom of a violation, it may conclude the inves-
tigation even though the immigration emergency has ended. This pro-
vision also specifies that assistance in investigating or enforcing
section 240D may be provided by other Federal agencies including the
Armmy, Navy and Air Force and also fram state and local agencies. By
specifically including the Army, Navy and Air Force, any prcblems with
the Posse Camnitatus Act are eliminated.

Definitions

Section 240FE contains definitions which apply to the terms used in
sections 240A through 240D.

The Section 273(b) Amendment

while not an emergency provision, an amendment to section 273(b)
of the Act, 8 U.S.C. 1323(b), has been included. It is intended to
increase the deterrent effect of that statute by increasing the
monetary penalty for unlawfully bringing to the United States aliens
withaut visas, and to provide greater authority for impeosing sanctions




