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INTERPRETIVE NOTES AND DECISIONS

Regulation of Secretary of Commerce (50 CFR
§ 258.8(g)) limiting payments under Fishermen’s
Protective Act (22 USCS §§ 1971 et seq.) to losses
sustained by members of crew of seized vessels
who are citizens and resident aliens, to exclusion

~ of nonresident aliens, is invalid, since with respect

to crew members, as opposed to owners, Act

makes no distinction between citizens and aliens
serving on privately owned United States vessels,
thus, Secretary’s regulation is inconsistent with
Act and does not reflect its purpose. Cruz v
Zapata Ocean Resources, Inc. (1982, CA9 Cal)
695 F2d 428. .

CODE OF FEDERAL REGULATIONS

This section is no longer cited as authority for:
50 CFR Part.258.

Legislative history of ..., . ... _._
Packwood Amendment [16 USCS § 1821] do not
require Secretary of Commerce to certify that all
departures from international whaling quotas di-
minish effectiveness of International Convention
for Regulation of Whaling (62 Stat 1716, TIAS
No. 1849) even though there are hints of auto-
matic certification rule; evidence that Congress
enacted Pelly Amendment primarily as means to
enforce international salmon fishing quotas against
3 particular foreign nations does not establish that
Pelly Amendment requires automatic certification
of every nation whose fishing operations exceed
international conservation quotas. Japan Whaling
Asso. v American Cetacean Soc. (1986, US) 92 L
Ed 2d 166, 106 S Ct 2860.

Discretionary standard under term “diminish
the effectiveness” in Pelly Amendment contained
in House Committee Report accompanying addi-
tion to Pelly Amendmeny designed to enhance
enforcement of Convention on International Trade
in Endangered Species (27 UST 1087, TIAS No.
8249) also applies to enforcement of International
Convention for Regulation of Whaling (62 Stat
1716, TIAS No. 1849) where inter alia, (1) both
Conventions are designed to conserve endangered
or threatened species, (2) both operate in similar
and often parallel manner, and (3) nothing in
legislative history shows Congress intended phrase
to be applied inflexibly with respect to fishing
quotas as opposed to endangered species quotas.
Japan Whaling Asso. v American Cetacean Soc.
(1986, US) 92 L Ed 2d 166, 106 S Ct 2860.

Relevant use of “diminish the effectiveness” in
Tuna Convention Act (16 USCS §§ 951 et seq.)
and 1984 Eastern Pacific Tuna Licensing Act (16
USCS §§972 et seq.), lends support to position
that Congress intended vast range of judgment be
employed under effectiveness standard in Pelly and
Packwood Amendments (16 USCS § 1821) in con-
nection with Secretary of Commerce’s certification
as to whether departure by foreign nation from
agreed limits on whaling diminished effectiveness
of international conservation agreement where
nothing in history of Tuna Acts indicated that

§ 1979. Fishermen’s Protective Fund

crceeeieeimee weeeeee—e -3 in Tuna Acts calls for
automatic certification upon violation of quotas.
Japan Whaling Asso. v American Cetacean Soc.
(1986, US) 92 L Ed 2d 166, 106 S Ct 2860.
Secretary of Commerce is not required under
Pelly Amendment and Packwood Amendment [16
USCS § 1821] to certify that foreign nation which
has exceeded international whaling quotas, has

. diminished effectiveness of international agreement

regulating whaling, and thus subjecting foreign
nation to mandatory economic sanctions where
Secretary has agreed not to certify foreign nation
under Amendments and foreign nation in ex-
change has agreed to future compliance with har-
vest limits and to cessation of commercial whaling
activities within 4 years, since Secretary’s action
under these circumstances is not forbidden by
statutory language or legislative history of Amend-
ments and is reasonable construction of Amend-
ments. Japan Whaling Asso. v American Cetacean
Soc. (1986, US) 92 L Ed 2d 166, 106 S Ct 2860.

In enacting 22 USCS § 1978, Congress intended
that where foreign nation allows its nationals to
fish in excess of recommendations set by interna-
tional fishery conservation program, secretary is
mandated to certify foreign country under act;
secretary’s duty to certify is mandatory and non-
discretionary; secretary has duty to certify nation
under act where its nationals have harvested
sperm whales in excess of harvest quotas set by
fishery conservation program. American Cetacean
Soc. v Baldrige (1985, App DC) 768 F2d 426.

Notice and hearing are only required for taking
of property rights and involving revocation of
revocable license given to foreign country to come
into United States waters to fish does not require
trial-type hearing. American Cetacean Soc. v Bal-
dridge (1985, DC Dist Col) 604 F Supp 1398.

Commerce secretary is not required to adopt
substantive interpretative regulations prior to exer-
cising his duty to certify finding that foreign
nation is acting so as to diminish effectiveness of
international whaling convention to president.
American Cetacean Soc. v Baldridge (1985, DC
Dist Col) 604 F Supp 1398.

There is created a Fishermen’s Protective Fund which shall be used by the Secretary of State
to reimburse owners of vessels for amounts determined and certified by him under section 3
[22 USCS § 1973]. The amount of any claim or portion thereof collected by the Secretary of
State from any foreign country pursuant to section 5(a) [22 USCS § 1975(a)] shall be
deposited in the fund and shall be available for the purpose of reimbursing vessel owners
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22 USCS § 1977 FOREIGN AFFAIRS

- extent and in such amounts as are provided in advance in appropria-
tion-Acts” for “October 1, 1978”.

1981. Act Oct. 26, 1981, in subsec. (c), inserted the sentence beginning
“Those fees not currently . . ..”; and in subsec. (e), substituted
“October 1, 1984” for “October 1, 1981”.

Other provisions:

Application of amendments made by Act Oct. 26, 1972. For the
application of amendments made to this section by Act Oct. 26, 1972,
see § 6 of such Act which appears as 22 USCS § 1972 note.

CODE OF FEDERAL REGULATIONS

Fishermen’s Protective Act procedures, 50 CFR Part 258.
Foreign fishing, 50 CFR Part 611.

CROSS REFERENCES
This section is referred to in 22 USCS § 1975.

l/ § 1978. Restriction on importation of fishery or wildlife products
from countries which violate international fishery or endangered or
threatened species programs

(a) Certification to President. (1) When the Secretary of Commerce
determines that nationals of a foreign country, directly or indirectly, are
conducting fishing operations in a manner or under circumstances which
diminish the effectiveness of an international fishery conservation pro-
gram, the Secretary of Commerce shall certify such fact to the President.
(2) When the Secretary of Commerce or the Secretary of the Interior
finds that nationals of a foreign country, directly or indirectly, are
engaging in trade or taking which diminishes the effectiveness of any
international program for endangered or threatened species, the Secre-
tary making such finding shall certify such fact to the President.

(3) In administering this subsection, the Secretary of Commerce or the
Secretary of the Interior, as appropriate, shall—
(A) periodically monitor the activities of foreign nationals that may
affect the international programs referred to in paragraphs (1) and (2);
(B) promptly investigate any activity by foreign nationals that, in the
opinion of the Secretary, may be cause for certification under para-
graph (1) or (2); and
(C) promptly conclude; and reach a decision with respect to; any
investigation recommended under subparagraph (B).
(4) Upon receipt of any certification made under paragraph (1) or (2),
the President may direct the Secretary of the Treasury to prohibit the
bringing or the importation into the United States of fish products (if
the certification is made under paragraph (1)) or wildlife products (if the
certification is made under paragraph (2)) from the offending country for
such duration as the President determines appropriate and to the extent
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22 USCS § 1978 : . - FOREIGN AFFAIRS
upon proper oath or affirmation showing probable cause, issue such
warrants or other process as may be required for enforcement of this
Act [22 USCS §§ 1971 et seq.] and regulations issued thereunder.

(3) Any person authorized to carry out enforcement activities hereunder
shall have the power to execute any warrant or process issued by any
officer or court of competent jurisdiction for the enforcement of this
section.
(4) Such person so authorized shall have the power—
(A) with or without a warrant or other process, to arrest any persons
subject to the jurisdiction of the United States committing in his
presence or view a violation of this section or the regulations issued
thereunder;
(B) with or without a warrant or other process, to search any vessel
or other conveyance subject to the jurisdiction of the United States,
and, if as a result of such search he has reasonable cause to believe
that such vessel or other conveyance or any person on board is
engaging in operations in violation of this section or the regulations
issued thereunder, then to arrest such person.
(5) Such person so authorized, may seize, whenever and wherever
lawfully found, all fish products and wildlife products brought or
imported into the United States in violation of this section or the
regulations issued thereunder. Fish products and wildlife products so
seized may be disposed of pursuant to the order of a court of competent
jurisdiction, or, if perishable, in a manner prescribed by regulations
promulgated by the Secretary of the Treasury after consultation with the
Secretary of Health, Education, and Welfare [Secretary of Health and
Human Services].

(g) Regulations. The Secretary of the Treasury, the Secretary of Commerce,
and the Secretary of the Interior are each authorized to prescribe such
regulations as he determines necessary to carry out the provisions of this
section.

(h) Definitions. As used in this section—
(1) The term “person” means any individual, partnership, corporation,
or association. '
(2) The term “United States”, when used in a geographical sense, means
the continental United States, Alaska, Hawaii, Puerto Rico, and the
United States Virgin Islands.
(3) The term “international fishery conservation program” means any
ban, restriction, regulation, or other measure in effect pursuant to a
multilateral agreement which is in force with respect to the United
States, the purpose of which is to conserve or protect the living
resources of the sea.
(4) The term ‘“fish products” means fish and marine mammals and all
products thereof taken by fishing vessels of an offending country
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Serv1ces except to the extent such reference is to a finction or-office - ,
transferred to the Secretary of Education or the Department of Educa- -

Amendments: ' - '

1978, Act Sept. 18, 1978 in subsec (a), demgnated existing provisions
as para. (1) and, in para. (1) as so designated, deleted “Upon receipt of
such certification, the President may direct the Secretary of the Trea-
sury to prohibit the bringing or the importation into the United States
of fish products of the offending country for such duration as he
determines appropriate and to the extent that such prohibition is
sanctioned by the General Agreement on Tariffs and Trade.” following
“President.”, and added paras. (2) and (3); in subsec. (b), inserted “or
the Secretary of the Interior” and “or wildlife products” wherever
appearing; in subsec. (c), inserted “‘or wildlife products”; in subsec.
(d)(2) inserted “and wildlife products”; in subsec. (e), in para. (1),
inserted “and wildlife products”, in para. (4)(B), inserted “or other
conveyance”, in para. (5), inserted “and wildlife products” and substi-
tuted “Fish products and wildlife products” for “Any fish products”; in
subsec. (f) substituted “, the Secretary of Commerce, and the Secretary
of the Interior are each” for “i ; in subsec. (g), in para. (3), substi-
tuted “in effect” for “in force” and substituted “which is in force with
respect to the United States,” for “to which the United States is a
signatory party,”, and added paras. (5)~(7).

1979. Act Aug. 15, 1979, in subsec. (a), redesignated former para. (3)
as para. (4) and added para. (3); redesignated former subsecs. (d) to (g)
as subsecs. (e) to (h); and added subsec. (d).

tion under such Act Oct. 17, 1979. ) N

CODE OF FEDERAL REGULATIONS
Foreign fishing, S0 CFR Part 611.

CROSS REFERENCES
This section is referred to in 16 USCS § 1821.

§ 1979. Fishermen’s Protective Fund

There is created a Fishermen’s Protective Fund which shall be used by the
Secretary of the Treasury to reimburse owners of vessels for amounts
certified to him by the Secretary of State under section 3 [22 USCS
§ 1973]. The amount of any claim or portion thereof collected by the
Secretary of State from any foreign country pursuant to section 5(a) [22
USCS § 1975(a)] shall be deposited in the fund and shall be available for
the purpose of reimbursing vessel owners under section 3 [22 USCS
§ 1973]; except that if a transfer to the fund was made pursuant to section
5(b)(1) [22 USCS § 1975(b)(1)] with respect to any such claim, an amount
from the fund equal to the amount so collected shall be covered into the

Treasury as miscellaneous receipts. There is authorized to be appropriated .

to the fund (1) the sum of $3,000,000 to provide initial capital, and (2)
760




50 CFR Ch. Vi (10-1-";86 Edition)

[dentify those persons who have
e access to the statistics;
Contain procedures to identify
yutine users and their use of the
and o .
Provide for safeguarding the

This system will require that all
1s who have access to the data be
1ed of the confidentiality of the
These persons shall be required
1 a statement that they:

Have been informed that the
re confidential, and

Have reviewed and are familiar
the procedures to protect data
entiality.

Release of statistics.

The Assistant Administrator
not disclosre to the public any
ics required to be submitted

a PMP or FMP in other than
rate or summary form except as
ed by court order. Disclosure as
ed by court order shall be made
after approval of the NOAA
of General Counsel.

A]l requests for statistics submit-

response to a requirement of a
or FMP shgll be processed con-
; With NOAA Freedom of Infor-
1 Act (FQIA) regulations (15
Part 903), NOAA Directives
1l 21-25, Department of Com-

Administrative Orders 205-12
5-14, and 15 CFR Part 4.

The Assistant Administrator
1ave the authority to issue ini-
nials of requests subject to the

for statistics submitted in re-

to a PMP pr FMP. Initial deni-

1l indicate that exemption 3 of
(5 U.S.C. 552(b)(3)) is the basis
nial, making specific reference
ion 303(d) of the Act and recit-
its entirety the first sentence of
wtion. Purthermore, citing this
;ion, the denial shall indicate
1e application of section 303(d)
liscretionary and shall refer spe-
y to the appropriate portion of
plicable PMP, FMP, or imple-
g regulation that required the
sion of the requested statisitcs.
tion (b)(4) (5 U.S.C. 552(b)4)),

as other applicable FOIA ex-

Fishery Conservation and Management

emptions, may be cited in addition,
where appropriate.

(2) Appeals from initial denials
should be addressed to the Adminis-
trator of NOAA, Department of Com-
merce, Washington, D.C. 20230. The
Administrator shall not make a discre-
tionary relase of statistics unless, upon
review, it is determined that the As-
sistant Administrator improperly ap-
plied exemption (b)}3) to the request-
ed statistics. In such cases the Admin-
istrator will instruct the Assistant Ad-
ministrator to release the statistics to
the requestor.

PART 604—OMB CONTROL NUMBERS
FOR NOAA INFORMATION COL-
LECTION REQUIREMENTS

AvUTHORITY: Paperwork Reduction Act of
1980, 44 U.S.C. 3501-3520 (1982).

§604.1 OMB control numbers assigned
pursuant to the Paperwork Reduction
Act.

(a) Purpose. This part collects and
displays control numbers assigned to
information collection requirements of
the National Marine Fisheries Service
by the Office of Management and
Budget (OMB) pursuant to the Paper-
work Reduction Act (PRA) of 1980.
This part fulfills the requirements of
section 3507(f) of the PRA, which re-
quires that agencies display a current
control number assigned by the Direc-
tor of OMB for each agency informa-
tion collection requirement.

(b) Display.

Current

OoMB |
50 CFR part or section where the information | MOl

collection requirement is located number(s

begin with

0648—)
§611.3 -0089
§611.4 -0075
§611.50. -0075
§611.61 -0075
§ 611.70()(9) -0075
§611.80. ~-0075
§611.81 -0075
§611.82 —0075
§611.90 -0075
§611,92 0075
§611.94 -0075
§630.4 —014g
§ 630.5 (a) -0013
§630.5 (b) and (c) -0016

- Part 611
Current
OMB‘
. . . trof
50 CFR part or saction where the information nucngger all
collection requurament is located number(s
begin with
0648-—~)
§ 638.4(g) -0097
§638.4(h) -0136
§641.4 -0097
§642.4 -0097
§650.4 : 3 -0097
§651.4 -0097
§651.22 -0016
§652.4 -0097
§ 652.5(a)(2) (i) and (iv) -0114
§ 652.5 remaining paragraphs of (a).... -0013
§ 652.5(b)(5) -0016
§652.5(b)(7) -0097
§ 652.7(a)(4) and (1) -0097
§ 654.4(b) -0097
§ 654.5(a) -0016
§ 654.5(b) —0013
§ 655.4(a) -0097
§ 655.4(b)(2) -0097
§ 655.22(e)(2) -0114
§ 658.5 -0013
§663.4. 0114
§663.10. 10097
§€60.6 -0097
§ 671.4 (a) through (G} ...ccceemreresemmserssesmsmessesssesannss] -0016
§671.4(0) 0114
§672.4 -0097
§ 672.5(a)(2)(ii) -0016
§ 672.5(b}(4) AN {C)(4) crumrnrererirmresansrneseanssetsesanssans -0114
86744 -0097
§674.5 -0016
§675.4 -0097
§675.5(a) -0016
§675.5(b) 0114
§ 680.4 -0097
§680.5 -0016
§681.4 -0097
§ 681.5(a) -0016
§681.5(c) -0013

! Pending.

[50 FR 40977, Oct. 8, 1985, as amended at 50
FR 47225, Nov. 15, 1985; 51 FR 10550, Mar.
27, 1986; 51 FR 16530, May 5, 1986; 51 FR
28575, Aug. 8, 19861

Subpart A—General

Sec.

611.1 Purpose and scope.

611.2 Definitions.

611.3 Vessel permits.

611.4 Vessel reports.

611.5 Vessel and gear identification.
611.6 Facilitation of enforcement.
611.7 Prohibitions.

611.8 Observers.

611.9 Recordkeeping.

611.10 Fishing operations.

611.11 Prohibited species. .
611.12 Gear avoidance and disposal.
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1296 CINCINNATI LAW REVIEW [Vol. b5

dure in this manner, Secretary of Commerce Baldrige ignored the
will of Congress and exceeded his authority.8!

Justice Marshall also addressed the issue of secretarial discretion
as framed by the majority.82 The dissent argued that the majority
had simply ignored the court of appeals’ citations to the legislative
histories of the Amendments, which indicated that Congress in-
tended to impose a mandatory dutv on the Secretary to certify na-
tions whaling in excess of IWC quotas.3® The dissent agreed with
the lower court’s interpretation of congressional intent, and as-
serted that the majority offered nothing to contradict it.8¢ The dis-
sent concluded that the majority’s decision empowered the
Secretary of Commerce to disregard congressional intent, thereby
compromising the United States’ policy of whale conservation.?5

III. DiscussioN

Ostensibly, the Supreme Court’s decision in Japan Whaling Associa-
tion v. American Cetacean Society was based on statutory interpretation
of the Pelly and Packwood-Magnuson Amendments.8¢ Had the
Court based its decision purely on statutory interpretation, how-
ever, its examination of the Amendments’ legislative histories
should have led the Court to conclude that Congress intended viola-
tions of IWC quotas to result in certification.??” The fact that the
Court declined to recognize a nondiscretionary duty of certification
for IWC quota violations indicates that its decision actually was
based on its desire to uphold the executive branch’s preeminent au-

81. fd 7

82. See id. at 2874-76.

83. Seeid. at 2875-76. The court of appeals in American Cetacean Soc’y v. Baldrige,
768 F.2d 426 (D.C. Cir. 1985), quoted numerous statements from the legislative
histonies of the Pelly and Packwood-Magnuson Amendments. See Baldrige, 768 F.2d at
436-37, 439-43. Summarizing statements from the legislative history of the Pelly
Amendment, the Baldrige court contended that “the determination that a country was
‘violating,” acting ‘Inconsistent with,” or failing to ‘abide by’ [IWC quotas] was equated
with the fact of certification.” 7d. at 436. Summarizing statements from the legislative
history of the Packwood-Magnuson Amendment, the Baldnge court supported the
conclusion that Congress intended for violations of the ICRW to trigger automatically a
finding of diminished effectiveness. 7d. at 441-42. The Baldrige court concluded that
“where a foreign country’s nationals harvest whales in excess of IWC harvest quotas,
certification is mandatory and nondiscretionary.” /d. at 444.

84. Japan Whaling, 106 S. Ct. at 2875,

85. See id. at 2876. The dissent opined that the Court’s decision left Congress no
closer to achieving its whale conservation goals than it had been in 1971, before either
the Pelly or the Packwood-Magnuson Amendment was enacted. /d.

86. Id. a1 2866, 2872.

87. For further discussion and for support of this proposition, see infra text
accompanying notes 91-96.
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thority in the field of foreign affairs.®® By declining to recognize a
mandatory certification duty, the Court improperly authorized the
Secretary of Commerce to disregard Congress’s purpose of protect-
ing the world’s whale population from extinction through the certifi-
cation and sanction provisions of the Pelly and Packwood-Magnuson
Amendments.5®

Specifically, the Court in Japan Whaling declined to recognize a
nondiscretionary duty of certification for IWC quota violations.®°
The Court’s decision that certification under the Pelly and
Packwood-Magnuson Amendments is discretionary directly contra-
dicts Congress’s purposes in enacting the Amendments.®* Taken as
a whole, the legislative histories support the determination by the
court of appeals and the dissent that Congress intended for viola-
tions of IWC quotas to result in certification under either the Pelly
or the Packwood-Magnuson Amendment.®? As suggested by the
dissent, the Japan Whaling majority simply disregarded the court of
appeals’ extensive citations to the legislative histories and, rather
summarily, reached an opposite conclusion.??

88. For further discussion and for support of this proposition, see infra text
accompanying notes 97-103.

89. For further discussion and for support of this proposition, see infra text
accompanying notes 104-07.

90. Japan Whaling, 106 S. Ct. at 2872,

91. Concern for the survival of endangered fish and marine mammal species and the
desire to penalize infractions of international fishery conservation agreements prompted
Congress to enact the Pelly Amendment. Se, eg, 117 Conc. Rec. 34750 (1971)
(remarks of Rep. Dingeil) (statement of purpose of Pelly Amendment); id. at 34751-52
(remarks of Rep. Pelly) (severe conservation crisis respecting Atlantic salmon and
whales prompted introduction of Pelly Amendment); id. at 34753 (remarks of Rep.
Keith) (Pelly Amendment provided means to punish nations failing to live up to
international conservation compacts); see also 22 U.S.C. § 1978 (1982) (title of Pelly
Amendment—"Restriction on importation of fishery or wildlife products from countries
which violate international fishery or endangered or threatened species programs”)
(emphasis added). Congress enacted the Packwood-Magnuson Amendment to improve
the effectiveness of the Pelly Amendment, thereby reinforcing its commitment to fish,
specifically whale, conservation. See, e.g., 125 Cong. REc. 22084 (1979) (remarks of Rep.
Oberstar) (Packwood-Magnuson improved effectiveness of ICRW by providing for
specific penalty); id. at 22083 (Packwood-Magnuson directed at fishing activities
diminishing effectiveness of ICRW because whales in dire need of protection); id. at
22083 (Commerce Department to certify under Amendment when nation acts contrary
to international agreement for protection of fishery resources),

92. For a summary of the court of appeals’ determination of Congress’s intent
regarding the Pelly and Packwood-Magnuson Amendments’ certification provisions, see
supra note 82. See alse 125 Cong. Rec. 22081-84 (1979) (House debate on Packwood-
Magnuson Amendment); 117 Cong. Rec. 34750-54 (1971) (House debate on Pelly
Amendment).

93. See Japan Whaling Ass'n v. American Cetacean Soc'y, 106 S. Ct. 2860, 2874-75
(1986) (Marshall, J., dissenting).

Vf——-
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The Japan Whaling majority cited several statements from the leg-
islative histories suggesting that only the most persistent and fla-
grant violations need be certified. Consequently, the majority
interpreted the Amendments to allow the Secretary of Commerce to
decide whether, under the circumstances of the particular case, IWC
violations need be certified.?* The statements cited by the Court,
however, are at odds with the majority of the statements in the his-
tories and with the conservation purposes of Congress. Such state-
ments and purposes support an interpretation of the Amendments
as requiring certification for violations of IWC quotas. When faced
with two alternative constructions of a statute, either of which might
be considered reasonable, it is the duty of the Court to uphold the
interpretation that best embodies the statutory scheme and pur-
poses manifested by Congress.?> In this case, interpreting the
Amendments to require the Secretary to certify ICRW member na-
tions violating IWC quotas is most consistent with the conservation
purposes expressed by Congress.%®

The result in Japan Whaling thus indicates that despite the Court’s
assertion that the case presented a “purely legal question of statu-
tory interpretation’, a factor unrelated to statutory construction in-
fluenced its decision. This factor is the Court’s recognition that its
decision could violate the principle of separation of powers.®? Spe-
cifically, the Court recognized that the Pelly and Packwood-
Magnuson Amendments’ certification and sanction provisions were

94. See 1d. at 2869-70.

95. See Federal Bureau of Investigation v. Abramson, 456 U.S. 615, 625 & n.7
(1982).

96. For a discussion of Congress’s conservation purposes, see supra note 91.

97. Stated generally, the principle of separation of powers is that each of the three
branches of government, Executive, Legislative, and Judicial, should exercise its own
constitutional powers and should refrain from exercising the constitutional powers of
the other branches. See, g, Humphrey’s Executor v. United States, 295 U.S. 602, 629-
30 (1935); O'Donoghue v. United States, 289 U.S. 516, 530 (1933); Springer v.
Philippine Islands, 277 U.S. 189, 201-02 (1928). Recently, while acknowledging the
separation of powers principle generally, the Supreme Court has rejected the “archaic”
view that separation of powers requires *‘three airtight departments of government.”
Nixon v. Administrator of Gen. Serv., 433 U.S. 425, 441-43 (1977); see also United States
v. Nixon, 418 U.S. 683, 707 (1974) (although Framers of Constitution provided for
three co-equal branches of government, separate branches not intended to operate with
absolute independence). For discussions of the separation of powers doctrine, see
generally J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL PoLiticaL Process ch. 5
(1980); M. VILE, CONSTITUTIONALISM AND THE SEPARATION OF POWERS(1967); Glennon,
The Use of Custom in Resolving Separation of Powers Disputes, 64 B.U.L. REv. 109 (1984);
Sharp, The Classical American Doctrine of “the Separation of Powers,” 2 U. Cur. L. Rev. 385
(1935).
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related to the conduct of the United States’ foreign affairs.?® The
power to act in the field of foreign affairs is delegated principally to
the Executive branch.9®

The Court no doubt was cognizant of the effects that compelling
certification and triggering the Packwood-Magnuson Amendment’s
mandatory sanctions could have on U.S.-Japanese relations.!0® Un-
derstandably, the Court was loathe to invade the field of foreign af-
fairs by causing the United States to repudiate the executive
agreement with Japan.'®! The Court, however, avoided resolving
explicitly the separation of powers issue by applying the rule that
the judiciary should defer to an executive official’s reasonable inter-
pretation of a statute under his administrative authority.'°2 By ap-
plying this “administrative deference” rule, the Court was able to
uphold Secretary Baldrige’s decision not to certify Japan and to pre-
serve the authority of the executive branch in the field of foreign
affairs.

It was improper, however, for the Court to apply the “administra-
tive deference” rule in Japan Whaling. The Court noted that the “ad-
ministrative deference” rule may be applied only when Congress'’s
intent regarding the question at issue is unclear.’%3 The legislative
histories of the Pelly and Packwood-Magnuson Amendments clearly
indicate that Congress intended for violations of IWC quotas to be
certified.’* The Supreme Court in Japan Whaling should not have
interpreted the Amendments to contradict their purpose of encour-

98. See Japan Whaling, 106 S. Ct. at 2866. “We are cognizant of the interplay between
these Amendments and the conduct of this Nation’s foreign relations, and we recognize
the premier role which both Congress and the Executive play in this field.” /d.

99. See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 318-19 (1936}
(President is constitutional representative of United States with regard to foreign
nations). Congress also acts in the field of foreign affairs through its power to regulate
commerce with foreign nations. U.S. ConsT., art. [, § 8, cL. 3.

100. See Japan Whaling, 106 S. Ct. at 2866. For a discussion of the political and
economic ramifications of a United States certification of Japan, see Note, Whaling Accord,
supra note 35, at 585-87; Comment, supra note 23, at 139-41.

101. See Japan Whaling, 106 S. Ct. at 2866; United States v. Curtiss-Wright Export
Corp., 299 U.S. 304, 322 (1936) (*As a government, the United States is invested with
all the attributes of sovereignty. As it has the character of nationality it has the powers
of nationality, especially those which concern its relations and intercourse with other
countries. We should hesitate long before limiting or embarrassing such powers.””) (quoting
Mackenzie v. Hare, 239 U.S. 299, 311 (1915) (emphasis added by Curtiss-Wright Court));
see also American Cetacan Soc’y v. Baldrige, 768 F.2d 426, 447-48 (D.C. Cir. 1985)
(Oberdorfer, J., dissenting); Adams v. Vance, 570 F.2d 950, 954-55 (D.C. Cir. 1977).

102. See japan Whaling, 106 S. Ct. at 2867-68. For an explanation of judicial deference
to agency statutory interpretations, see supra note 73.

103. Japan Whaling, 106 S. Ct. at 2867.

104. For a discussion of congressional intent regarding certification, see supra notes
91-92 and accompanying text.
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Management Act, § 201, as amended, 16
U.S.C.A. § 1821.

5. Fish &12

Decision of Secretary of Commerce to
secure certainty of Japan’s future compli-
ance with International Convention for
Regulation of Whaling program per ex-
ecutive agreement, rather than rely on
possibility that certification of whaling
practices as diminishing effectiveness of
Convention and imposition of economie
sanctions would produce same or better
results, was reasonable construction of Pel-
ly and Packwood Amendments. Fisher-
men’s Protective Act of 1967, as amended,
22 US.C.A. § 1978 Magnuson Fishery
Conservation and Management Act, § 201,
as amended, 16 U.S.C.A. § 1821

Sylladus ™

The Internationai Convention for the
Regulation of Whaling (ICRW) included a
Schedule regulating whale harvesting prac-
tices of member nations (including the
United States and Japan) and setting har-
vest limits for various whale species. It
also established the International Whaling
Commission (IWC) and authorized it to set
harvest quotas. However, the IWC has no
power to impose sanctions for quota viola-
tions, and any member country may file a
timely objection to an [WC amendment of
the Schedule and thereby exempt itself
from any obligation to comply with the
limit. Because of the IWC's inability to
enforce its own guota and in an effort to
promote enforcement of quotas set by oth-
er international fishery conservation pro-
grams, Congress enacted the Pelly Amend-
ment to the Fishermen's Protective Act of
1967, directing the Secretary of Commerce
(Seeretary) to certify to the President if
nationals of a foreign country are conduct-
ing fishing operations in such a manner as

to “diminish the effectiveness’ of an inter-’

national fishery conservation program.
The President, in his discretion, may then

*The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the

direct the imposition of sanctions on the
certified nation. Later, Congress passed
the Packwood Amendment to the Magnu-
son Fishery Conservation and Management
Act, requiring expedition of the certifica-
tion process and mandating that, if the
Seeretary certifies that nationals of a for-
eign country are conducting fishing opera-
tions in such a manner as to “diminish the
effectiveness” of the ICRW, economic sanc-
tions must be imposed by the Executive
Branch against the offending nation. Af-
ter the IWC established a zero quota for
certain sperm whales and ordered a 5-year
moratorium on commercial whaling to be-
gin in 1985, Japan filed objections to both
limitations and thus was not bound there-
by. However, in 1984 Japan and the Unit-
ed States concluded an executive agree-
ment whereby Japan pledged to adhere to
certain harvest limits and to cease commer-
cial whaling by 1988, and the Secretary
agreed that the United States would not
certify Japan under either the Pelly
Amendment or the Packwood Amendment
if Japan complied with its pledges. Shortly
before consummation of the executive
agreement, several wildlife conservation
groups filed suit in Federal District Court,
seeking a writ of mandamus to compel the
Secretary to certify Japan, and the court
granted summary judgment for the groups,
concluding that any taking of whales in
excess of the IWC's quotas diminished the
effectiveness of the ICRW. The court or-
dered the Secretary immediately to certify
to the President that Japan was in violation
of the sperm whale quota. The Court of
Appeals affirmed.

Held:

1. The political question doctrine does
not bar judicial resolution of the instant
controversy. The courts have the authori-
ty to construe international treaties and
executive agreements and to interpret con-
gressional legislation. The challenge to
the Secretary’s decision not i certify Ja-

reader. See United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499,
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technological innovations have transformed
whaling into a routine form of commercial
fishing, and have allowed for a multifold
increase in whale harvests worldwide.

Based on concern over the effects of
excessive whaling, 15 nations formed the
International Convention for the Regula-
tion of Whaling (ICRW), Dec. 2, 1946, 62
Stat. 1716, T.I.A.S. No. 1849 (entered into
force Nov. 10, 1948). The ICRW was de-
signed to “provide for the proper conserva-
tion of whale stocks and thus make possi-
ble the orderly development of the whaling
industry,” id., at 1717, and today serves as
the principal international mechanism for
promoting the conservation and develop-
ment of whale populations. See generally
Smith, The International Whaling Commis-
sion: An Analysis of the Past and Reflec-
tions on the Future, 16 Nat. Resources
Law. 543 (1984). The United States was a
founding member of the ICRW,; Japan
joined in 1951.

To achieve its purposes, the ICRW in-
cluded a Schedule which, inter alia, regu-
lates harvesting practices and sets harvest
limits for various whale species. Art. I, 62
Stat. 1717, 1723-1727. In addition, the
ICRW established the International Whal-
ing Commission (IWC) which implements
portions of the Convention and is autho-
rized to amend the Schedule and set new
harvest quotas. See Art. III, 62 Stat.
1717-1718; Art. V, 62 Stat. 1718-1719.
See generally Smith, supra, at 547-530.
The quotas are binding on IWC members if
accepted by a three-fourths’ majority vote.
Art. III, 62 Stat. 1717. Under the terms of
the Convention, however, the IWC has no
power to impose sanctions for quota viola-
tions. See Art. IX, 62 Stat. 1720. More-
over, any member country may file a time-
ly objection to an [WC amendment of the
Schedule and thereby exempt itself from
any obligation to comply with the limit
unless and until the objection is withdrawn.
Art. 'V, 62 Stat. 1718-1719. All non-
objecting countries remain bound by the
amendment.

Because of the IWC’s inability to enforce
its own quota and in an effort to promote
enforcement of quotas set by other interna-
tional fishery conservation programs, Con-
gress passed the Pelly Amendment to the
Fishermen’s Protective Act of 1967. 22
U.S.C. § 1978. Principally intended to pre-

* serve and protect North American Atlantic

salmon from depletion by Danish fishermen
in violation of the ban imposed by the In-
ternational Convention for the Northwest
Atlantic Fisheries, the Amendment protect-
ed whales as well. See 117 Cong.Rec.
34752 (1971) (remarks of Rep. Pelly); H.R.
Rep. No. 92-468, p. 6 (1971), U.S.Code
Cong. & Admin.News 1971, p. 2409. The
Amendment directs the Secretary of Com-
merce to certify to the President if “nation-
als of a foreign country, directly or indi-
rectly, are conducting fishing operations in
a manner or under circumstances which
diminish the effectiveness of an interna-
tional fishery conservation program....”
22 U.S.C. § 1978(a)(1). Upon certification,
the President, in his discretion, may then
direct the Secretary of the Treasury to
prohibit the importation of fish products
from the certified nation. § 1978(a)(4).
The President may also decline to impose
any sanctions or import prohibitions.

After enactment of the Pelly Amend-
ment, the Secretary of Commerce five
times certified different nations to the
President as engaging in fishing operations
which “diminish{ed] the effectiveness” of
IWC quotas. H.R.Rep. No. 95-1029, p. 9
(1978), U.S.Code Cong. & Admin.News
1978, p. 1768; 125 Cong.Rec. 22084 (1979)
(remarks of Rep. Oberstar). None of the
certifications resulted in the imposition of
sanctions by the President. After each

certification, however, the President was

able to use the threat of discretionary sanc-
tions to obtain commitments of future com-
pliance from the offending nations.

Although “the Pelly Amendment
served the useful function of quietly per-
suading nations to adhere to the decisions
of international fishery conservation bod-
ies,”” H.R.Rep. No. 95-1029, supra, at 9,







1en the Secretary of
Ltion, it did not alter
process, except for
't was also provided
der the Packwood
18 as a certification
e Pelly Amendment.
1)0).

:ablished a zero quo-
igion stock ¢f North-
¢s. The next year,
year moratorium on
to begin with the
:agon and last until
[WC acted [to grant
two year regpite—for
1983-1984 seasons—
igr decisiony banning

1 timely objections to
zéro quota for North
and 1982 commercial
under the|terms of
bound to comply with
Nonetheless, as the
eason grew near, it
rhized that| under ei-
ckwood Amendments,
uld impose economic
continued to exceed

> negotiatigns, on No-
wpan and the United
executive lagreement
¢ of letters between
os of Japan and the
te. See App. to Pet.
955, pp. 102A~109A.
\f:ation requirements,’

tion of the agreement on
Id, at 110A, 112A-114A.
lons agreed |that if Japan
rcial whaling by April 1,
ts could take additional
without triggering certifi-
to harvest no more than
ach of the 1986 and 1987
ddition, it would restrict
ale species4—under limits
ed States after consulta-
ugh the end of the 1986~

JAPAN WHALING ASS'N v. AMERICAN CETACEAN SOC. 2865
Cite as 106 S.Ct. 2860 (1986)

Japan pledged to adhere to certain harvest
limits and to cease commercial whaling by
1988. Id., at 104A-106A. In return and
after consulting with the United States
Commissioner to the IWC, the Secretary
determined that the short-term continuance
of a specified level of limited whaling by
Japan, coupled with its promise to discon-
tinue all commercial whaling by 1988,
“would not diminish the effectiveness of
the International Convention for the Regu-
lation of Whaling, 1946, or its conservation
program.” Id., at 1074. Accordingly, the
Secretary informed Japan that, so long as
Japan complied with its pledges, the United

. States would not certify Japan under either

Amendment. See id., at 104A.

Several days before consummation of the
executive agreement, several wildlife con-
servation groups® filed suit in District
Court seeking a writ of mandamus compel-
ling the Secretary of Commerce to certify
Japan.* Because in its view any taking of
whales in excess of the IWC diminishes the
effectiveness of the ICRW, the District
Court granted summary judgment for re-
spondents and ordered the Secretary of
Commerce immediately to certify to the
President that Japan was in violation of the
IWC sperm whale quota. 604 F.Supp.
1398, 1411 (DC 1985). Thereafter, Japan’'s
Minister for Foreign Affairs informed the
Secretary of Commerce that Japan would
perform the second condition of the agree-
ment—withdrawal of its objection to the
IWC moratorium—provided that the United

1987 pelagic season and the end of the 1987
coastal season. The agreement cailed for Japan
to announce its commitment to terminate com-
mercial whaling operations by withdrawing its
objection to the 1982 IWC moratorium on or
before April 1, 1985, effective April 1, 1988. /d,,
at 105A-106A.

2. The original plaintiffs to this action are:
American Cetacean Society, Animal Protection
Institute of America, Animal Welfare Institute,
Center for Environmental Education, The Fund
for Animals, Greenpeace U.S.A., The Humane
Society of the United States, International Fund
for Animal Welfare, The Whale Center, Connect-
icut Cetacean Society, Defenders of Wildlife,
Friends of the Earth, and Thomas Garrett, for-
mer United States Representative to the IWC.

States obtained reversal of the 'District
Court’s order. App. to Pet. for Cert. in No.
85-955, pp. 116A-118A.

A divided Court of Appeals affirmed.
247 U.S.App.D.C. 309, 768 F.2d 426 (1985).
Recognizing that the Pelly and Packwood-
Magnuson Amendments did not define the
specific activities which would “diminish
the effectiveness” of the ICRW, the court
looked to the Amendments’ legislative his-
tory and concluded, as had the District
Court that the taking by Japanese nation-
als of whales in excess of quota automati-
cally called for certification by the Secre-
tary. We granted certiorari, 474 U.S. ——
106 S.Ct. 787, 88 L.Ed.2d 766 (1986), and
now reverse.

I

We address first the Japanese petition-
ers’ contention that the present actions are
unsuitable for judicial review because they
involve foreign relations and that a federal
court, therefore, lacks the judicial power to
command the Secretary of Commerce, an
Executive Branch official, to dishonor and
repudiate an international agreement. Re-
lying on the political question doctrine, and
quoting Baker v. Carr, 369 U.S. 186, 217,
82 S.Ct. 691, 710, 7 L.Ed.2d 663 (1969), the
Japanese petitioners argue that the danger
of “embarrassment from multifarious pro-
nouncements by various departments on
one question” bars any judicial resolution
of the instant controversy.

3. In addition, plaintiffs also requested (1) a de-
claratory judgment that the Secretary’s failure
to certify violated both the Pelly and Packwood
Amendments, because any whaling activities in
excess of IWC quotas necessarily “diminishes
the effectiveness” of the ICRW; and (2) a per-
manent injunction prohibiting any executive
agreement which would violate the certification
and sanction requirements of the Amendments.
604 F.Supp. 1398, 1401 (DC 1985). The Japan
Whaling Association and Japan Fishing Associa-
tion (Japanese Petitioners), trade groups repre-
senting private Japanese interests, were allowed
to intervene.
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I

[3] The issue before us is whether, in
the circumstances of these cases, either the
Pelly or Packwood Amendment required
the Secretary to certify Japan for refusing
to abide by the IWC whaling quotas. We
have concluded that certification was not

~ necessary and hence reject the Court of

Appeals’ holding and respondents’ submis-
sion that certification is mandatory when-
ever a country exceeds its allowable take
under the ICRW Schedule.

Under the Packwood Amendment, certifi-
cation is neither permitted nor required,
until the Secretary makes a determination
that nationals of a foreign country ‘“are
conducting fishing operations or engaging
in trade or taking which diminishes the
effectiveness” of the ICRW. It is clear
that the Secretary must promptly make the
certification decision, but the statute does
not define the words “diminish the effec-
tiveness of” or specify the factors that the
Secretary should consider in making the
decision entrusted to him alone. Specifical-
ly, it does not state that certification must
be forthcoming whenever a country does
not abide by IWC Schedules, and the Secre-
tary did not understand or interpret the
language of the Amendment to require him
to do so. Had Congress intended other-
wise, it would have been a simple matter to
say that the Secretary must certify deliber-
ate taking of whales in excess of IWC
limits.

Here, as the Convention permitted it to
do, Japan had filed its objection to the IWC
harvest limits and to the moratorium to
begin with the 1985-1986 season. It was
accordingly not in breach of its obligations
under the Convention in continuing to take
whales, for it was part of the scheme of the
Convention to permit nations to opt out of
Schedules that were adopted over its objec-
tions. In these circumstances, the Secre-
tary, after consultation with the United

(1970). Finally, the Secretary has failed to
point to any expressed intention on the part of
Congress to foreclose APA review of actions
under either Amendment. We find, therefore,

States Commissioner to the IWC and re-
view of the IWC Scientific Committee opin-
ions, determined that it would better serve
the conservation ends of the Convention to
accept Japan's pledge to limit its harvest of
sperm whales for four years and to cease
all commercial whaling in 1988, rather than
to impose sanctions and risk continued
whaling by the Japanese. In any event,
the Secretary made the determination as-
signed to him by the Packwood Amend-
ment and concluded that the limited taking
of whales in the 1984 and 1985 coastal
seasons would not diminish the effective-
ness of the International Convention for
the Regulation of Whaling or its conserva-
tion program, and that he would not make
the certification that he would otherwise be
empowered to make.

The Secretary, of course, may not act
contrary to the will of Congress when exer-
cised within the bounds of the Constitution.
If Congress has directly spoken to the pre-
cise issue in question, if the intent of Con-
gress is clear, that is the end of the matter.
Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 843,
104 8.Ct. 2778, 2781-2782, 81 L.Ed.2d 694
(1984). But as the courts below and re-
spondents concede, the statutory language
itself contains no direction to the Secretary
automatically and regardless of the circum-
stances to certify a nation that fails to
conform to the IWC whaling schedule.
The language of the Pelly and Packwood
Amendments might reasonably be con-
strued in this manner, but the Secretary’s
construction that there are circumstances
in which certification may be withheld, de-
spite departures from the Schedules and
without violating his duty, is also a reason-
able construction of the language used in
both amendments. We do not understand
the Secretary to be urging that he has
carte blanche discretion to ignore and do
nothing about whaling in excess of IWC
Schedules. He does not argue, for exam-

that respondents are entitled to pursue their
claims under the right of action created by the
APA.

D
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The disecussion on the floor of the House
by Congressman Pelly and other support-
ers of the Amendment further demon-
strates that Congress’ primary concern in
enacting the Pelly Amendment was to
stave off the possible extermination of both
the Atlantic salmon as well as the extine-
tion of other heavily fished species, such as
whales, regulated by international fishery
conservation programs. 117 Cong.Rec.
84752-34754 (1971) (remarks of Reps. Pel-
ly, Wylie, Clausen, and Hogan). The com-
ments of Senator Stevens, acting Chairman
of the reporting Senate Committee and the
only speaker on the bill during the Senate
debate, were to the same effect. See 117
Cong.Reec. 47054 (1971) (if countries contin-
ue indiscriminately to fish on the high seas,
salmon may become extinct). Testimony
given during congressional hearings on the
Pelly Amendment also supports the conelu-
sion that Congress had no intention to re-
quire the Secretary to certify every depar-
ture from the limits set by an international
conservation program.5

Subsequent amendment of the Pelly
Amendment in 1978 further demonstrates
that Congress used the phrase, “‘diminish
the effectiveness,” to give the Secretary a
range of certification discretion. The 1978
legislation expanded coverage of the Pelly
Amendment “to authorize the President to

indirectly, are conducting fishing operations in
a manner or under circumstances which dimin-
ish the effectiveness of an international conser-
vation program whenever he determines the
existence of such operations. Id., at 5. These
are not the words of a ministerial duty, but the
imposition of duty to make an informed judg-
ment. Even respondents do not contend that
every merely negligent or unintentional viola-
tion must be certified. It should be noted that
the statement of purpose contained in the
House Report tracks the language of the opera-
tive provisions of the Amendment. H.R.Rep.
No. 92-468, p. 2 (1971).

6. Representative Pelly testified at the Senate
hearings that the sanctions authorized by the
Amendment were 10 be applied “in the case of
flagrant violation of any international fishery
conservation program to which the United
States has committed itself.” Hearings on S.
1242 er al. before the Subcommittee on Oceans

embargo wildlife products from countries
where nationals have acted in a manner
which, directly or indirectly, diminishes the
effectiveness of any international program
for the conservation of endangered or
threatened species.” H.R.Rep. No. 95—
1029, p. 8 (1978), U.S.Code Cong. & Admin.
News 1978, p. 1772. This extension was
premised on the success realized by the
United States in using the Amendment to
convince other nations to adhere to IWC
quotas, thus preserving the world’s whale
stocks. Id., at 9.

In the House Report for the 1978 amend-
ment, the Merchant Marine and Fisheries
Committee specifically addressed the ‘“‘di-
minish the effectiveness” standard and rec-
ognized the Secretary’s discretion in mak-
ing the initial certification decision:

“The nature of any trade or taking
which qualifies as diminishing the effec-
tiveness of any international program for
endangered or threatened species will de-
pend on the circumstances of each case.
In general, however, the trade or taking
must be serious enough to warrant the
finding that the effectiveness of the in-
ternational program in question has been
diminished. An isolated, individual viola-
tion of a convention provision will not
ordinarily warrant certification under

and Atmosphere of the Senate Committee on
Commerce, 92d Cong., 1st Sess., 47 (1971).
Similarly, Donald McKernan, Special Assistant
for Fisheries and Wildlife, and Coordinator of
Ocean Affairs, United States Department of
State, stated:

“We do not anticipate that there would be any
need to invoke the proposed legislation where
conservation needs are effectively met by the
agreement of all nations involved to an interna-
tional conservation regime.

“However, there are some situations where
one or more nations have failed to agree to a
program otherwise agreed among the involved
nations, or having once agreed failed to abide
by the agreement.

“Under the proposed legislation, if the action
of such countries diminished the effectiveness
of the international fishery conservation pro-
gram, consideration would need to be given to
taking trade measures as necessary to support
the conservation program.” Jd., at 97.

/L
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that he is not required to certify every
failure to abide by ICW’s whaling limits.
There were hearings on the proposal but no
Committee Reports. It was enacted as a
floor amendment. It is clear enough, how-
ever, that it was designed to remove execu-
tive discretion in imposing sanctions once
certification had been made—as Senator
Packwood put it, “to put real economic
teeth into our whale conservation efforts,”
by requiring the Secretary of State to im-
pose severe economic sanctions until the
transgression is rectified. 125 Cong.Rec.
21742 (1979). But Congress specifically re-
tained the identical certification standard of
the Pelly Amendment, which requires a
determination by the Secretary that the
whaling operations at issue diminish the
effectiveness of the ICRW. 16 U.S.C.
§ 1821(e)(2)(A)(i). See 125 Cong.Rec. 21743
(1979) (remarks of 3en. Magnuson); id., at
22083 (remarks of Rep. Breaux); id., at
22084 (remarks of Rep. Oberstar). We find
no specific indication in this history that
henceforth the certification standard would
require the Secretary to certify each and
every departure from ICW’s whaling
Schedules.?

It may be that in the legislative history
of these amendments there are scattered

9. Indeed, to the extent that the hearings on the
Packwood Amendment are indicative of con-
gressional intent, they support the Secretary's
view of his duty and authority to certify whaling
in excess of IWC limits. Hearings before the
Subcommittee on Fisheries and Wildlife Conser-
vation and the Environment of the House Com-
mittee on Merchant Marine and Fisheries, 96
Cong., 1st Sess., 311-312, 317 (1979).

We note also that in 1984, Senator Packwood
introduced a further amendment to the Pack-
wood-Magnuson Amendment. This proposal re-
quired that “[alny nation whose nationals con-
duct commercial whaling operations [after
1986] unless such whaling has been authorized
by the International Whaling Commission shall
be deemed to be certified for the purposes of
this [act].” Quoted in Comment, The U.S.-Japa-
nese Whaling Accord: A Result of the Discre-
tionary Loophole in the Packwood-Magnuson
Amendment, 19 Geo.Wash.J.Int'l L. . & Econ.
501, 533, n. 220 (1986). Congress thus had the
express opportunity to mandate that the Secre-
tary certify any foreign nation which exceeds an
IWC guota, but chose not to do so.

108A §.Ct.—39

statements hinting at the per se rule advo-
cated by respondents, but read as a whole,
we are quite unconvinced that this history

clearly indicates, contrary to what we and .

the Secretary have concludea is a permissi-
ble reading of the statute, that all depar-
tures from IWC schedules. regardless of
the circumstances, call for immediate certi-
fication.!® :

v

We conclude that the Secretary’'s con-
struction of the statutes neither contradict-
ed the language of either Amendment, nor
frustrated congressional intent. See Chev-
ron US.A. v. Natural Resources Defense
Counctl, Inc., 467 U.S., at 842-843, 104
S.Ct., at 2781-2782. In enacting these
Amendments, Congress’ primary goal was
to protect and conserve whales and other
endangered species. The Secretary fur-
thered this objective by entering into the
agreement with Japan, calling for that na-
tion’s acceptance of the worldwide morato-
rium on commercial whaling and the with-
drawal of its objection to the IWC zero
sperm whale quota, in exchange for a tran-
sition period of limited additional whaling.
Given the lack of any express direction to
the Secretary that he must certify a nation

10. The “diminish the effectiveness of” standard
has been used in legislation other than the Pelly
and Packwood Amendments. It first appeared
in the 1962 amendment to the Tuna Convention
Act of 1950, 64 Stat. 777, 16 US.C. § 951 ez seq.
It was also used in 1984 in the Eastern Pacific
Tuna Licensing Act, 16 U.S.C. § 972 et seq. (1982
ed., Supp. I}, which was enacted to implement
the Eastern Pacific Ocean Tuna Fishing Agree-
ment. Nothing has been called to our attention
in the history of these acts to indicate that this
standard calls for automatic certification once
the Secretary has discovered that foreign nation-
als are violating an international fishing con-
vention or agreement. Indeed, to the extent
they are relevant, they lend affirmative support
to the posiiion that Congress has employed the
standard to vest a range of judgment in the
Secretary as to whether a departure from an
agreed limit diminishes the effectiveness of the
international conservation effort and hence
calls for certification.
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tain time limits within which the Executive
Branch must act in imposing the mandato-
ry sanctions. The automatic imposition of .
sanctions, it seemed, would improve the
effectiveness of the Pelly Amendment by
providing a definite consequence for any
nation disregarding whaling limits. See
125 Cong.Rec. 22084 (1979) (statement of
Rep. Oberstar).

In 1984, the Secretary of Commerce for
the first time declined to certify a case of
intentional whaling in excess of established
quotas. Rather than calling into play the
Packwood Amendment’s mandatory sanc-
tions by certifying to the President Japan’s
persistence in conducting whaling opera-
tions, Secretary Baldrige set about to nego-
tiate with Japan, using his power of certifi-
cation under domestic law to obtain certain
promises of reduced violations in future
vears. In the resulting compromise, the
Secretary agreed not to certify Japan, pro-
vided that Japan would promise to reduce
its whaling until 1988 and then withdraw
its objection to the international whaling
quotas. Arguing that the Secretary had no
discretion to withhold certification, respon-
dents sought review of the Secretary’s ac-
tion in federal court. Both the District
Court, 604 F.Supp. 1398 (DC 1985), and the
Court of Appeals, 247 U.S.App.D.C. 309,
768 F.2d 426 (1985), found that Congress
had not empowered the Secretary to de-
cline to certify a clear violation of Interna-
tional Whaling Commission (IWC) quotas,
and ordered the Secretary to make the
statutory certification. This Court now
renders illusory the mandatory language of
the statutory scheme, and finds permissible
exactly the result that Congress sought to
prevent in the Packwood Amendment: ex-
ecutive compromise of a national policy of
whale conservation.

I

The Court devotes its opinion to the
question whether the language of the Pelly
or the Packwood Amendment leaves room
for discretion in the Secretary to determine
that a violation of the whaling quota need

not be certified. Although framed in the
same way by the Court of Appeals and by
the parties before this Court, that issue is
not the most direct approach to resolving
the dispute before us. Indeed, by focusing
entirely on this question, the Court fails to
take into account the most significant as-
pect of this case: that even the Secretary
himself has not taken the position that
Japan’s past conduct is not the type of
activity that diminishes the effectiveness of
the whale conservation program, requiring
his certification under the Pelly Amend-
ment. In the face of an IWC determination
that only a zero quota will protect the
species, never has the Secretary concluded,
nor could he conclude, that the intentional
taking of large numbers of sperm whales
does not diminish the effectiveness of the
IWC program. Indeed, the Secretary has
concluded just the opposite. Just four
months before the execution of the bilat-
eral agreement that spawned this litiga-
tion, Senator Packwood wrote to the Secre-
tary as follows:

“It has been assumed by everyone in-
volved in this issue, including the whal-
ing nations, that a nation which contin-
ues commercial whaling after the IWC
moratorium takes effect would definitely
be certified. I share this assumption
since I see no way around the logical
conclusion that a nation which ignores
the moratorium is diminishing the effec-
tiveness of the IWC.

“What 1 am asking, Mac, is that you
provide me with an assurance that it is
the position of the Commerce Depart-
ment that any nation which continues
whaling after the moratorium takes ef-
fect will be certified under Packwood-
Magnuson.” App. 197 (Letter from Sen.
Packwood to Secretary Baldrige, June
28, 1984).

The Secretary expressed his agreement:

“You noted in your letter the wide-
spread view that any continued commer-
cial whaling after the International
Whaling Commission (IWC) moratorium
decision takes effect would be subject to
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ing,” ante, at 12, the Court has simply ig-
nored the many specific citations put forth
by respondents and the Court of Appeals to
just such authority, and has offered nothing
to contradict them.

The Court of Appeals devoted volumi-
nous portions of its opinion to excerpts
from legislative history establishing that
Congress expected that substantial viola-
tions of whaling quotas would always re-
sult in certification. Illustrative of these
are the following exchanges between Mem-
bers of Congress and Richard A. Frank,
Administrator of the National Oceanic and
Atmospheric Administration, discussing the
meaning of the Pelly Amendment in prepa-
ration for the 1979 legislation:

“Mr. McCLOSKEY.... Now, it
seems to me the discretion then is left
with the President and the Secretary of
the Treasury, not with the Secretary of
Commerce. If you have determined, as
you in vour testimony indicate, that Ja-
pan is importing non-IWC whale prod-
ucts, I do not see where you have any
discretion to politely say to the Japa-
nese you are violating owr rules, but we
will withhold certifying if you will
change. ... [Tlhe certification is a man-
datory act under the law. It is not a
discretionary act.

“Mr. FRANK. That is correct.

“Mr. BREAUX. I understand, Mr.
Frank, that actually what we are talking
about under the Pelly amendment is a
two-stage process. First, if a country is
violating the terms of an international
treaty, the Secretary of Commerce has to
certify that he is doing that, and that is
not a discretionary thing. But after he
certifies that there is a violation, and
there is discretion on the part of the
President to impose any import quotas,
or the elimination of any imported fish
products from that country and, the sec-
ond part is the optional authority that
the President has.

“Mr. FRANK. That is correct. The
first one is mandatory on the Secretary

of Commerce. The second is discretion-
ary on the part of the President.” Hear-
ings on Whaling Policy and International
Whaling Commission Oversight before
the Subcommittee on Fisheries and Wild-
life Conservation and the Environment of
the House Committee on Merchant Ma-
rine and Fisheries, 36th Cong., 1st Sess.,
301, 322-323 (1979) (emphasis added).

Representative Breaux summarized the
Administration’s representations to Con-
gress: :

“Apparently Dick Frank is saying that
the taking of whales in violation of IWC
quotas is something that automatically

_ would require the Department of Com-
merce to certify that nation as being in
violation of the taking provision. Then
you get into two other categories, not
supplying enough data and the importa-
tion of whale meat {which invoive discre-

tion on the part of the Secretary)” Id,

at 359 (remarks of Rep. Breaux).

This and other legislative history relied
on by the Court of Appeals demonstrates
that Congress believed that, under the Pel-
ly Amendment, when a nation clearly vio-
lated IWC quotas, the only discretion in the
Executive Branch lay in the choice of sanc-
tion. The Packwood Amendment removed
that discretion. The majority speculates
that “it would have been a simple matter to
say that the Secretary must certufy deliber-
ate taking of whales in excess of IWC
limits,” ante, at 2867. However, because
everyone in the Congress and the Execu-
tive Branch appeared to share an under-
standing that quota violations would al-
ways be considered to diminish the effec-
tiveness of a conservation program, in ac-
cord with the consistent interpretations of
past Secretaries of Commerce, there was
no need to amend the statute. It was only
when Secretary Baldrige became dissat-
isfied with the Packwood Amendment sanc-
tions that the certification obligation was
ever questioned.

The sole support that the Court offers
for its position is the unobjectionable prop-
osition, in a House Report, that “ [a]n iso-









