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INTERNA TI ONAL 

SECURIT Y AFFAI RS 

ASSISTAN T SECRETARY OF DEFENSE 

WASHINGTON . D .C . 20301 

MEMORANDUM FO R THE COMMITTEE ON FOREIGN INVESTME NT IN THE UNITED STATES 

SUBJECT: DoD Position on a Proposed Kuwai ti Petroleum Company In vestmen t 
in a Joint Venture wi t h Pacific Resources, Inc. 

ISSUE: Are there national defense and security concerns which suggest that 
the Pacific Resources, lnc./Kuwait Petroleum Company proposed joint oil 
refinery venture be denied? 

DISC USSION: Since all CFIUS members are familiar with the terms of the 
joint venture, they will not be reviewed here. DoD ha s evaluated the pro­
posed deal based on two criteria: (1) broad nationa l secur i ty implications 
of petrol eum producer investment in downstream operations in the US and 
(2) the implications of the PRI/KPC deal for security of supply of military 
products to DoD components i n the Western Pacific region. 

With regard to the first criterion, DoD is not comfortable with the lack of 
a well-defined general policy on producer investment in downstream opera-
tions in the US . Continuing investment by certain energy producers in US 
downstream operations could have serious implications for flexibility in 
refinery operations to supply fuel to military forces and defense contractors. 
In addition, this type of investment could have consequences for the long-
term structure of energy industry in the US. All questions relating to such 
a policy would have to be studied much further in order to make a sound 
policy recomme nda ti on . Given the lack of such a policy, we cannot make a 
judgment on the basis of this c rite r ion and therefore, suggest that, quite 
aside from the case at hand, a general policy formulation be undertaken 
either in CFIUS or another appropriate forum. 

Regarding the second criterion, we have investigated the supply security 
problem in terms of the following: 

(a) Peaceti me Operation of Military Forces - Attached are figures on 
the historical supply of PRI products to DoD regions for FY 76, 78, 80, and 
projections for FY81. Also indicated are the percentages of peacetime product 
consumption by particular DoD regions met by PRI. The only type of fuel supplied 
to a significant extent by PRI to the Western Pacific region is marine diesel 
fue 1 (DFM). Dependence on PR I has varied between 25 and 33 percent of con­
sumption with no clear trend up or down. Other dependencies are all in the 
less than 15 percent range. However, if an energy crisis short of military 
conflict were to occur involving a cutoff of traditional crude supplies to 



-2-

PP.l 1 s refinery, DoD would have the folloviing courses of action: (l) i nvoca ­
tion of the Defense Production Act to requi re priority al location of alternate 
crude supplies t o PR! t o meet their DoC obligations or (2) acq ui sition of 
products from alternate sources on the West Coast wh ich we unde rs tand to 
have excess capacit y. 

(b) Wa rti me Su pp lies f o r Military Forces - In the event of a military 
conf lic t, DoD wo uld utilize its war reserve stocks with resupp l y to be ob­
taine d from priority allocation under DPA authority. In fact, it is DoD 1 s 
view that, if the confl let did not involve the Persian Gulf region with no 
effect on Kuwaiti supplies to the US, the guarantee of supply by the Kuwaitis 
actually enhances the security of supply to DoD as well as other custome rs 
becaus e of their broa d resource base and what would be an incentive to keep 
the refinery economically viable. 

(c) Defense Contractor Supplies - Again, DPA would allow priority allo­
cati on of product or crude for supply of essential defense contractor services 
in a crisis. Otherwise, would be no problems involving contractor supply 
during normal market conditions. 

DOD POSITION: DoD does not object to this proposed Kuwaiti investment because 
of its marginal direct impact on defense-related activities. 

However, we wish to go on record with the following: 

(a) DoD is concerned that significant foreign control of US energy 
downstream activities could possibly affect nat ional security interests. 

(b) DoD recommends that CFIUS or another appropriate interagency body 
begin a review of the criteria which should be used to determine acceptable 
levels of foreign investment in US energy downstream operations. 

Attachment 

Drafted by: Dave Tarbell 
695-9282 

David B. H. Denoon 
Deputy Assistant Secretary 
International Economic 

& Energy Affairs 



FY 76 

Mi llions Gallons Per Year Percent DoD Contracts b :y Area 

Type Western West Western West Total Total 
of Fuel Pacific Coast Pacific Coast Pacific World 

JP-4 0 78.2 0 3.8 3.2 1.7 

JP-5 0 57 . 7 0 14.2 10 5.8 

DFM 0 . 67 .1 0 27.7 10.9 5.3 



FY 78 

Millions Gallons Per Year Percent DoD Contract by Area 

Type Western West Western West Total Total 
of Fuel Pacific Coast Pacific Coast Pacific World 

JP-4 0 94.2 0 4.8 4.0 2.1 

JP-5 24.9 44.4 13.9 9.9 11.0 6.4 

DFM 15 79.8 3.8 31. 7 14.8 7.1 



FY 80 

Million Gallons Per Year Percent DoD Contracts by Area 

Type Western West Western West Total Total 
of Fuc:1 Pacific Coast Pacific Coast Pacific World 

JP-4 14.5 54.3 3.6 2.7 2.8 1.5 

JP-5 3.9 so 2.3 11. 7 9 5.2 

DFM 28.3 69.3 6.8 25.8 14.2 6.9 



FY 81 

Mill i on Gallons Per Year Percent DoD Contracts bv Ar ea 

Type Western West Western West Total Total 
bf Fuel Pacific Coast Pacific Coast Pacific World 

JP-4 41.8 54 .6 10 3 4 2 

JP-5 0 57.6 0 13.2 9.5 5.5 

DFM 0 85.3 0 33 13 6.3 

TOTAL 41.8 197.5 
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REPLY TO 
ATTN OF: 

SUBJECT: 

TO: 

i 

UNITED STATES GOVERNMENT 

July 10, 1981 

Bob Murphy 

memorandum 
Full CFIUS Meeting, July 13, 1981 

Jerry Jordan 

There will be a meeting of the Committee on Foreign 
Investment in the U.S. on Monday, July 13, at 9:30 a.m. in 
Room 4426 at the Treasury Building. The purpose of the 
meeting will be to discuss the Elf Aquitaine deal and the 
general issue of Canadian investment practices. A draft 
paper prepared by Treasury concerning the Elf Aquitaine deal 
will be available late today. I will pass along a copy when 
it arrives. 

It seems likely that the question of appropriate U.S. 
response to Canadian investment practices under NEP and FIRA 
will arise. If this is the case, the options outlined in the 
USTR paper discussed at last Tuesday's TPC meeting are relevant 
(attachment). As Marshall Casse pointed out at this morning's 
CEA staff meeting, CEA went along with Commerce, Treasury 
and USTR at the TPC meeting in supporting possible use of 
reciprocity under the Mineral Lands Leasing Act of 1920. 
Interior desires more time to fully evaluate this aspect 
of the Act. In addition, they are concerned that the USG 
may~e embracing this option too quickly and without 
app~eciating how the law would be implemented. Interior 
claims that the administrative apparatus required to 
determine ownership of leases would be monstrous -- on 
the scale of the former Council on Wage and Price Stability 
requiring 200 staffers and an analytical unit. Another 
problem is the apparent requirement that the reciprocity 
clause be applied retroactively. USTR also is investigating 
the possibility of using the Section 301 provisions of the 
Trade Act of 1974 to deal with discriminatory Canadian 
investment practices and . is "quietly" informing the Canadian 
government about this. 

cc; 

Two final points: 

o Congress is moving ahead on this issue (Attachment 
Kassebaum bill) so some positive response by USG 
is needed. 

o Avoid any legislative options as could set dangerous 
precedent. 

WN, JB, AW, MC, ES 

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan OPTIONAL FORM NO. 10 
(REV. 7-76) 
GSA FPMR (41 CFR) 101-11.6 
5010-112 



CABINET TRADE POLICY COMMITTEE 
OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRES IDENT 
WASHINGTON . D.C. 20506 

July 6, 1981 

MEMORANDUM TO Members of the Trade Policy Committee 

FROM William E. Brock 

SUBJECT Attached Paper on Canadian Investment Policy 

The attached options paper will be discussed at tomorrow's 
meeting of the Trade Policy Committee. The paper reflects 
the outcome of a meeting of the Trade Policy Review Group 
held on Thursday, July 2, 1981, where the various policy 
options for dealing with the problem of discriminatory 
Canadian investment policies (the Foreign Investment Review 
Agency and the National Energy Program) were discussed. 

The outcome of the Trade Policy Committee's consideration of 
this paper will have an important effect on our future 
efforts with the Canadians and the following upcoming 
events: 

• Wednesday's meeting of the Advisory Committee for 
Trade Negotiations; 

• Thursdav ' s testimony bv State-.4 Treasury and U~ 
oeiore the House··subcornmI"ttee -~-0._;~rsight'"~nd • 
Investigations (Committee on Energy and Commerce); 
and, • 

• : Fridav Is meeti na be twee,D_the P--;- eeskd.3nt .~PP. ,\;'...,.~ 
Prime Minister Trudeau. 

Attachment 
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CANADIAN INVESTMENT POLICY 

PROBLEM 

FIR:z\ and the NEP 1/ 

Virtually all new foreign direct investment proposals 
in Canada are subject to review by FIRA and approval -by the 
Canadian Cabinet. Only those investment proposals judged to 
be of "significant benefit to Canada" are approved. As a 
prerequisite for approval, investors enter into legally 
binding commitments in one or more of five performance areas 
(e.g., reduced imports, increased exports, etc.). Also 
subject to FIRA review are expansions of foreign-owned Iirrns 
into unrelated areas (e.g., an oil company purchase of a 
department store) and mergers between parent companies outside 
of Canada that involve the transfer of ownership of a Canadian 
subsidiary (whether or not the merger results· i; an increased 
degree of foreign ownership in Canada). The current Canadian 
Government announced in A:er~l 19?..£ .. tp~}: J-t ...... b~'L!-fl ~.?S.E\?-.D.9 rT'\ 
FTR:z\' s l~oislated mandate to i11cl ugsJ2._,~£,,~..Q...r:ID~9.DFe~ ~Ui=..::i~.Q~ ~ 
existino foreign_ firru_,~ 0~2-ng i_n_,fari .... W.,.?· 

Under the NEP (announced on October 28, 1980), the 
Canadian Goverrunent announced its :eoi icv of ",Canadianiz,ing" tz" 
the oil and gas sector throu9:h_ disC;_riminatorv investrneJl_:t \!:::.,) 
policv instruments. designed to disadvantage foreign-owned 
rirms while financially assisting Canadian-owned firms. One 
of these pol"icy instruments (due to be legislatively imple-
mented throu~h the draf_t Can~d-a Oi~ and Ga_s Ac.t) pro-vides __ that~ 
only those firms (or c;;:;msortia) ~ .. is_h .. a~-~~t;~~$~,.,Q~e.,..,&~,!;_p,t 2 
Canadian-ownedwill be Permitted to particiPate in the pro- a.. 
auction of ofl and aas '"-i=rom the: S_Q-~a.Tl_e~-"Cani,¢a'~~~~i'""'"Tthe 
Yukon, Northwest Terri tori es and of£ shore areas) . • 

Of greater· concern than the 1'Canada Lands" provision is 
the Petro1·e1.L111 Incentives Prooram (due to be legislatively 
imPlemented through the draftE~ergy Security Act). Here, 
ea~ned depletion· allowanc~s wJ,11. }?f= _ ?118-..1?.eq ~"%,., .. ~}2d,...f~Rl.. .. ~~8 
by substantia 7 direct subsidies, P@i g,, ts;; -t".i~. JJ..,l).Qs;J: .tJ•i; rex1 
Petroleum Tncel)tiyes ·Pro_gf?-m ......... 9nl v _ ~irms which are at le~-~t 
50 percent Canadian-.9wneg_can,. ouq._l ~fv J,2.,.r.,.....tlM= ... .§l1~.~~~~s. • The 
amount of subsidy p__aid is to increase in_Qrqportion to the 
level of Can2:dian ownership -in an oil -and gas firm. -

1/ The Cari.adian Gove:r:nrn2Dt \ s Foreign Invest::rno_nt P..eview Agency (FIRA) 
and Canada's National Energy Program (NEP). 
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POLICY ISSUES 

The numerous issues and problems associated with dis­
criminatory Canadian investment policies can be diviaea into 
long-term policy issues and immediate problems. 

Lono-Ter:m Policy Issues 

• Discriminatory Canadian investment policies, to _· the 
extent they foster disinvesDuent in Canada by U.S. 
firms, have qreat potential for adverselv impacting 
U.S. exnorts to Canada. Seventy-five percent of the 
imports· from the united States of the 300 largest 
firms in Canada represent intracompany transactions 
between a U.S. parent and a Canadian branch or 
subsidiary. 

• Canadian policy, particularly as reflected in the NEP, 
is having, and will continue to have, ma1or adverse 
financial consequences for :ea~j...._s,.-q:J.ar l!,:...s.~..,, ... S..?WB·~,..11~-R 

- - --- - - -
in depressing the earni~gs and. asset values of these 
firms .. 

---.--

• U.S. investors' commitments to FIR.~ with regard to the 
purchase of ~ariadian goods arguably violate GATT Article III. 

o FIRA and the NEP are serious q~ro.2.s3-~~~¼~~-~~-.,s.l 
treatment principle formulated in the OECD. Left unchanged, 
ca;iaa.a 1 s· poTicTes c_an• oe expe'"'cted to serve as a precedent· 
for other countries' treatment of foreign investors 

__ (particularly LDCs) and for further investment restrictions 
in Canada . . According to the American E~bassy in Ottawa, a 
provision of the draft Energy Security Act authorizes the 
future· exten•sion ·of discriminatory NEP invest,-nent policies 
to the· coal and uranium sectors. 

• Over the longer term, restrictive Canadian investment 
policies can be expected to have a detrimental impact 
on the structure and growth of the Canadian economy. 

·rmmediate ProbTems 

A number of U-:-S. firms 2/ have ·recently been, or ..a.re now, 
the ta~gets . of "unf rieridl v" t.~f eoyt-;; s"i,,t..ts;I]JJ;l;t~ by .. large 
Canadian firms. . In some cases, Canadian investment 
policies (particularly the NEP) have provided the 

Hore.rt, Conoco, St. J02, Cities Service, Tex2:5gu1£. 

_..,. 
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economic basis for these takeover attempts. In all 
cases, Canadian policies (particularly FIRA policy) 
have had the effect of severely hampering managements' ~/ 
efforts to defend U.S. firms from the takeover attempts. 

• Largely as a result of representations made by U.S: 
firms adversely affected by Canadian investment policies, 
the interest of the Conaress 4 in these issues has 

v in recent months and weeks. USTR, 
State an 1reasury nave een requested to testify before 
Congressman Dingell 1 s Subcommittee on July 9 5/ and 
dr'.3-ft legislation 6 has bee!) i_ntroduced whic~&.~S .. 
otner t inqs,. would ternpora~ily re~t_rict Cana~i~. ~a~ 
investments in the United States. • 

• Canadian Prime Minister Trudeau will be in Washing~on 
for meetings with the President on July 10. 

• The President has been urged by members of Congress to 
raise the issue of discriminatory Canadian investment 
policies at the Ottawa Economic Summit (July 20-21). 7/ 
Other Summit participants have expressed concern over-the 
NEP in the _ J2a~_:t· _,_ __ __ _ _ _ ·- ____ _ 

------ ·---·---· ·- . -- ··- --- - ··- --
·u.s. OBJECTIVES 

The ~rirnarv objecti~~ of the United States Government 
should be to bring asout an end to . d_:k,scrimi:r:iatorv Ca,J1_aqian 
investment po 1~ es ~h::ro,uqh0_.,£L~it.-lsi 1 ~a:~§J.,.?JJ.2&c--:L:r:ti.,t.;i.s. .. t.,,,i,,,vgs, 
which do not unduly compromise global U.S. investment policy 
or en·gender unacceptable cos ts · to U.S. economic interests. • 

The protection, through appropriate actions, of American 
firms and citizens from economic harm arising out of Canada's 
discriminatory investment policies should be a secondary 
short-term .Objective of .the United States Government. · In this 
connection, measures providing for reciprocal treatment of 
Canadian firms and citizens should not be regarded as "recipro­
city £9r re~iprocity's sake" but as actions designed to provide· 
relief to D,·S~ interests affected by an inequitable situation. 

3/ It is fair to say that stockholders ma.y not always see their int,=,rests 
as coinciffi!lg with thoss of ~_agernent • in these_ ta.J:ceoyer attempts. _ 

4/ House subca:rrni ttee on Mines & Mining, House SU1::ccrrmi ttee on Tele-
co:rrrm:rnications, Consurrer Protection and Finance, and Oversight and Inves­
tigations Subcommittee (House Ene_rgy and Camerce Canmittee). 

5/ See Attacrirrent l. • 

6/ H.R. 4033 and S.1429 (ritle II). 

=- -....,,,.,·:;...:_-7/ .. - See·-Attac:hment • 2. 

. .,.. 
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U.S. POLICY OPTIONS 

The policy options agreed to at the July 2, 1981 meeting 
of the Trade Policy Review Group are listed below. The_ options 
are not intended to be seen as mutually exclusive.: 

(1) Presidential Demarche. In the course of his discussions 
with Canadian Prime Minister Trudeau on July 10, the . President 
should raise the issue of discr~uinatory Canadian investment 
policies and note that these policies are having an increasingly 

5 , col)..\~ detrimental impact on the U.S. - Canada relationship. 

:.- t...,V.wP-Te \'A Pros: Would highlight the seriousness of the issue 
~ and advance our primary objective by oemon~trating 

"Ay~SS continuing concern over Canadian policies at the 
iC.~wv-,.,~ t_~<;l)..C~ highest level of the U.S. Goverrunent. 

\,-.~c...l ~,~_o-c\.i:\. \S Would demonstrate the Administration's respon-
. (,.,, ~~.P c..ov-c:.2--~io ... 1..J. siveness to representations mace by the private 
-~·~\ sector and the Congres~. 

Qi. ,Si 9 1 P _!- Li,. \1.. C - r 

) ''I ~ • cl 1f~ ''. Cons: • May be viewed by Canadian officials as detracting 
l I 1t.~ ½a. . 4-t~ + from the stated purpose of the Prime Minister's 
:;.-\-,,J w O ~-\.vr-_< . ,~ visit (i.e., preparations for the Su.TTlillit). 

~~ 1-0 ~ ~ e.. 7MX 

~~:;ti"\~ ~"-=-~=~.?~_s - · _c • 

L /) (2) Margin Requirements. U.S. companies complain that Canadian 
r V[fP___Je fi,rms I tactics in recent "unfriendly" takeover attempts have been 

· -- furthered by the absence of margin requirements on borrowed funds 
\)..S . . used for tender offers. The Administration shoulo express its 

~ support fer legislation akin to Title I of H.R. 4033 and S. 1429 
.\VQ...ls.o...'ii which would ru71end the Securities Exchange Act of 1934 to make the 

1. · \ , ~margin requirements for domestic_purchasers of securities appli-
, (JJ,N~c.. Cl{ cable to foreign purch2.sers of securities in certain significant 
c~ALCu-lo..., transactions involving the United States securities markets. 'l Legisl~tion such as that found in Title II of these bills--
;.lc.l ~(!__ providing for a moratorium on Canadian investments in U.S. · energy 
t~ ll com~anie~~-~hould not be ~up~or~ed by the _Adrninistration. 

~ ,dlQ;...t &v"-' • Pros: Would advance our secondary objective by removing 'v J\ a problem which, although not-directly related to 
,\~ L~~l~,Q., Canad~~n inve~tm~n_t P'?lici~s-,-· serves to_ c~mpound 

U.S. rirms' difficulties with those policies. 

Wou1·a demonstrate the Administration's willing­
ness to begin to tackle these issues without 
discriminating against foreign borrowers. 

Both the SEC and the FRB have no objections to 
such legislation to impose margin requirements 
on foreign purchasers of U.S. shares when these 
requirements are the same as those imposed ~-on .· 
U.S. purchasers. -· 



Cons: 

5 

Passage of such legislation would only serve 
to discourage some takeover attempts. 

Such legislation would have little or no effect 
on our primary objective, i.e., eliminating -the 
negative aspects of FIRA and the NEP . 

..t J.oll~,? 
~S:\ Ll '{3) • Mineral Lands Leasing Act of 1920. Under the Act, Canadian 

firms could be denied access to leases on federally-controlled 
b-.r... lands for certain minerals (including oil and gas) on the grounds 

v_,y that Canadian laws, customs or regulations deny similar or like ~e~~t,v....x_ privileges (unrestricted access) to citizens or corporations of 
t.Lc6-Q this country. The Department of the Interior should expedite a 

,pt~~\ determination on whether or not Canada should continue t~ be 
\ . o __J'.Jf:egarded as a . "reciprocat~ng natior:i" under the Act. . Furthe'7, 

tMo-,\- \ \ · in the event that Canada is determined to be non-reciprocating, 
~ l,1.4 Interior should be prepared to indicate exactly how a deter-

•U' mination would impact existing and future leasing to Canadian 
, t companies. 

Clvl el\ • 
Pros: 

·cons: 

Changing the status of Canadian companies f?r 
the purposes of the Act would demonstrate that 
Canada's actions are regarded seriously in the 
United States and would advance our primary 
objective. 

Action under the Act could advance our secondary 
objective by discouraging some takeover attempts. 

There is considerable flexibility in the inter­
pretation of the Act's reference to "similar or 
like privileges". Further, the status of Canadian 
firms could quickly be changed again if suitable 
changes were made to Canadian policies. 

The action can be taken administratively without 
requiring a change in U.S. law. 

Taken in isolation, invocation of the Act's 
"reciprocity" provision might not suffice to 
bring about a ,change in Canadian investment policy. 

Action _against Canadian firms __ under the Act could 
reduce energy investment in the United States. 

There are no current rules and procedures governing 
the invocation of the Act's "reciprocity" provision 
and the Department of the Interior is not now . 
equipped to effectively enforce such a determination. 
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(4) Increased CFIUS Role. Under this option, the Committee 
on Foreign Investment in the United States (CFIUS) would review 
all future Canadian investments in the United States that can 
be shown to be related to the Canadian National Energy Progrw~. 

Pros: Would send a clear signal to Canada on the U.S. 
Government's concern over the NEP and contribute 
to the eventual attainment of our primary 
objective. 

May contribute to attainment of our secondary 
objective by discouraging some takeover attempts. 

May alleviate current Congressional pressure. 

Taken in isolation, would be unlikely to inquce 
major changes in the Canadian NEP. 

·1 V ~ M ,~ 'S.C,,\.il~~- ~ Would ·be a distinct departure 
,. "7 CFIUS policy. 

-.:ic..Q \ 

from previous 

. . . 

(5) Section 301 Action. fl This option provide~ _for __ the, _exercise_ 
of the President's retaliation -~uthority under Section 301 of the 
1974 Trade Act, as amended. The authority permits the President, 
upon his own motion or after receipt of a petition, to impose • 
restrictions on Canadian products or services, to withdraw 
trade agreement concessions, or take any other appropriate 
action within his power. Before taking such action, the 
President must first determine that Canadian investment policies 
are: (1) inconsistent with Canada's trade agreement obligations, 
i.e., those contained in the-GATT or MTN Codes; or . (2) unreason­
able or discriminatory and a burden on U.S. commerce. Generally, 
the President must provide an opportunity for public comment on 
proposed retaliatory action; however, this requirement may be 
waived if the President determines that expeditious action is 
required. 

·:Pros: The actual or threatened exercise of retaliatory 
authority under Section 301 could, depending on 
the retaliation involved, be a powerful means to 
use in the attainment of our primary objective. 

The -authority is broad in scope, flexible, and 
can be-exercised quickly. _:_ -.,.--~- .. 

Cons: Where trade-related retaliation (e.g., · import 
re~trictions on Canadian products) is taken without 
GATT sanction, the U.S. could be subject to a 
challenge in the GATT for violating U.S. obligations 
under the GATT . 

. 8/ . . . . see Attachment 3 for rrore detailed in£o:oration on the· use of Section 301. 
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In addition to the policy options outlined above, options 
which were considered by the Trade Policy Review Group and 
rejected inc~ude: 

• 

• 

• 

• 

• 

0 

Administration support of legislation providing for a 
nine-month moratorium oh Canadian investments in u~s. 
energy companies; 

Ai-nendment of 'the Mining Act of 1872 to include a 
reciprocity provision similar to that found in -the 
Mineral Lands Leasing Act of 1920; 

Countervailing duty action against imported products 
from Canada produced from petroleum; 

Cancellation or renegotiation of the existing bilateral 
Defense Production Sharing Arrangement; 

Administration support for legislation which would 
authorize CFIUS to disallow takeovers of existing U.S. 
firms by foreign government-controlled enterprises or 
by other foreign enterprises upon a determination that -
the foreign home country does not afford comparabl~ access 
to its own direct investment market; 

Restrictions on the flow of both U.S. equity and debt 
capital to Canada through discriminatory regulatory and 
tax policies; and, • 

A U.S. Government threat to block completion of the 
Alaska Natural Gas Transportation System (pipeline). 

Attachments 

---
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WASHINGTON, D.C. 20:515 

VIA :MESSENGER 
June 29, 1981 

The Honorable William E. Brock 
United States Trade Representative 
1800 G Street 
Washington, D. C. 

Dear Mr. Brock: 

20506 

The Subcommittee on Oversight and Investigations of 
the CoJTuuittee on Energy and Commerce has been investigating 
the impact on U.S. companies operating in Canada of the 
investment and the proposed energy policies of the Trudeau 
government. On June 19, the Subcommittee convened a public 
hearing on this subject. After taking testimony from repre­
sentatives of St. Joe Minerals, Conoco and Cities Service 
three companies that have been or are now being adversely 
affected by Canadian policies -- and from former Under 
Secretary of State George Ball, · it is clear that Canadian 
programs are discriminating against 1unerican companies and 
their stockholders. Once the proposed National Energy Pro­
gram (NEP) is enacted, the discrimination will be intensi­
fied. This unfair treatment, which has been directed at a 
much larger group of companies than the above-mentioned 
examples, must be stopped before it seriously disrupts the 
traditionally friendly relations between our two countries. 

·As you are no . doubt aware, the next Economic Summit 
Conference is scheduled to be held in Toronto from July 19th 
to th~ _2lst. This meeting would appear to be an ideal .forum 
to engage in frank and serious discussions on this issue 
with the Canadians, especially given the presence of senior 
officials of our European allies, who are also negatively 
affected by Canada's economic nationalism. Here I would 
note that the European Economic Community has already openly 
criticized the Canadian policies for violating the OECD ~ode 
requiring equal treatment of businesses by_member nations 
regardless of nationality. -

In order to ·discuss our countryts diplomatic efforts to 
date _and our possible future initiatives, especially at the 
Economic Summit, I invite an appropriate official from the 
Office . of the United States Trade Representative to testify 
before the Subcommittee on Thursday, July 9, 1981 at 10:00 a.m. 
As is customary, I request that the witness present an open-

- _ ... ino statement . . · Jt can be of any reasonable length and will 
=--- =-~-"---- (::,, -- , ,- ~ . 
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be placed in the record in its entirety. If lengthy, I 
would ask that an oral summary of not more than ten minutes 
be given. In accordance with Committee Rules, please 
submit 50 copies of your written statement to the offices 
of the Subcommittee 48 hours in advance of the hearing. 
Additionally, if you wish copies of your statement to -be 
distributed to the public and press, we ask that you bring 
with you to the hearing an additional 50 copies for this 
purpose. 

I request that your statement comment on the following 
questions: 

(1) Does the United States Trade Representative agree 
that restrictions by Canada on investment by non-Canadians . 
is unfair or discriminatory to U.S. companies? 

(2) Is the proposed NEP likely to adversely affect 
the operations of the Canadian subsidiaries of U.S. energy ___ _ 
companies? 

(3) Do Canadian economic policies violate the Organi­
zation for Economic Cooperation and Development code or 
any other formal ·or informal international agreements? If 
so, please explain. 

(4) What has been the response of the United States 
Trade Representative to these Canadian policies? Please list 
chronologically an~ explain all official United States Trade 
Representative actions on this subject since l979. 

(5) What has been the response of the Government of 
Canada to United States Trade Representative initiatives to 
date? What changes, if any, have been made by the Canadians 
as a result of your representations? Have these changes 
altered the basic thrust and effect of Canadian policies? 

(6) If Canada, or · for that matter any of our major 
trading partners, takes actions OT threatens to take actions 
that are seriously and unjustly prejudicial ~9_1-!.S- commer­
cial interests in that ~ountry, should the U.S. governmenf 
retaliate in kind if the application of the unjust policies 
cannot be miti~ated through diplomatic means? 

• --
If you have any questions regarding the content or the 

procedure of the Subcommi~tee 1 s hearing> please contact 
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Mr. Michael Barrett, Chief Counsel and Staff Director, .. 
at 225-4441 or Mr. Stephen Sims, Special Assistant, at 
225-4617 . 

. JDD: Sm 

· --·· 

... ... 
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June 24, 1981 

The President . 
The Whit~ House • 
Washington, D. C. 20500 

Dear Mr. President: 

The House Ener·gy ~na Commerce Commit t~e is-: con~e~il:-ed with 
the increasing problems u~s. investors seem to be having is a 
result of discriminatory _treatment by the Canadian Foreign 
Investment Review Agency (FIRA). The FIR..A...has refused to allow 
investment in ce!tain· fields in _Canada by non-Canadians, and 
has even bl<?ck~§.-~ !:J:l~ • t::r~n~fer bet!"een ~r. S; . corpora tio!l_S of.-. 
Canadian assets~:_This adverse ~treatment is t~rtain to~b~~dme. 
even more pronounced onc~~ih~-Nitio~al _~D~rgy Prografu _ (NEP) . 
is passed by- th~: ~a~~dt?-1?-_·:_Parii?-~e!:!-~_; ~~The effect of these . • 
actions" has· been- and· ·wil~. intreasingly ···be . to · depress the earn­
ings: pro.spects for fu:ier~can--o·wned companies in Canada. - Taken 
with the _actions of · the· FIRA;_:-~hich • e££ecti vely • restricts .. tne 
marketability .· of :tL·s: subsidiari~s •in .·canada . to Canadi~n -buyers, 
th~~e ·polici~s --deva1ue the ~C~rta4ian_:ass~ts :~f:U.S. coi~oiiticin~ 
ana :· the:r~by-injure ~heir ·milliqns of -- stockholders. -_· • • ••••• • • • 

. . . . - - -- - -
. ~ i:; ~ Th~ -- ~EP ~lia~ --~~ s ~~~i-.a'.i>p_\l;P~:rt~d~ o.b j. ~~ ti ve s ~ ~ s·ucJi . ai f s. ~~ui ~ 
ity-6£ ~up~ly:·irid:div~i~p~ent of energj resoute~s, ~hi~h ~~y 
ee admirable ·but ··it also contains ··various _disincentives ·for-. . " 
1J~--~~ =· in';eS~OTS_ i~cludhj~_= ·:·. :~ ; -~-~-~~ -~--~- -~-~- · :~-. ~-- .: : .. ·_:.· -;;~~~ ----

The establishment of ·:an objective of at least 
50 percent Canadian ·ownership ·of the petro"leum . 
industry by 1990; ·-:_ ·_-~-:~ =-

.A ·system ·_of in.ce.ritive·s-=for :·oil e·xploration and •• 
development which is biased in favor of companies 
with a high degrie . o1 tinadian owner~hip whil~ 
reducing the competitiv~ viahility of foreign­
owned Canadian compan~~s; 

The requi;ement that a company· must have at least 
50 percent Canadian ownership before obtaining a 
pro9-uction license on "Canadian lands"; 
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A guaranteed 25 percent back-in interest for 
the governme_nt-owned oil company, Petro-Canada 
on all successful oil and_ga~_explor~tion on ' 
"Canadian lands'!· and • .: : • - - - .: .:. - - - -

>- ·-- - • · - - - - -
. ·• . , . - -- .. ·- · .. 

New taxes ·on oil ·· and gas for: financing ·eanada ~ ~ ~ :" 
'takeover of presently foreign-owned companies. 

Considering such developments, .. the Oversight Subcommittee 
convened a hearing on June 19 at which representatives from 
Conoco, Ci-~ies Service, St. Joe Minerals, and Lehman Brothers 
testified. The. first three compan.1.es have been directly and 
adversely affected-by ~a~~da's acti~ns. Conoco recently-ex~ 
changed its 52.9 percent in..t~~est in Hudson's Bay .Oil-and -
Gas of Canada for Dome Petroleum of Calgary's recently ac~ 
quired 22 million Conoco shares plfis • $245 . million . . It was 
economically coerced into doing so under difficult and unfair 
circurns tances caused by .Canada Is economic nationalism and t'he 
lack of adequate response to the~e policies by our government. 
Cities Service is fighting an effort.by Nu-West Group Limited 
.(Nu-West), a Canadian corpor_?-tion, wh_ich has purchased 6 mil­
lion shares (more_ than 7%) of Cities Service stock, to exchange 
for valuable Canadian oil and gas properties at distressed 
prices. St. Joe Minerals was forced to sell CANDEL. Oil Ltd. 
in which it.had a 92% share,to raise . cash in order to resist 
a takeove~ attempt by Seagrams -Ltd., a Canadian Company. 

The testimony before the Cammi t tee documents. the following 
serious problems resulting from Canadian policies: 

-
The NEP discriminates· against foreign-o·wned 
companies in contravention of Canada 1 s inter- • 
.n·ational commitments; 

-
Canada's Foreign Investment Review Agency __ 
provides the Canadian government an effective 
tool to ~ontrol and exclude foreign investment 
as it sees fit; 

The effects of the National Energy Program and 
Foreign Investment Review Agency reinforce each 
other . . The NEP depresses the value of assets 
held . by American companies in Canada, as well 
as the future earnings potential of a foreign­
controlled company while FIRA blocks any non­
Canadian comnetitive bidding for the stock. 
This permits.Canadian companies to then acquire 
the-American assets at _11 fire-sale" prices; 
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American interests in energy ~ompanies were sold 
under duress at depressed prices to Canadian 
~irms w~i~h_paid for su~h by t~ading U.S. stock • 
in an arfiliated company purchased- under financial 
conditions··not available to any other American 
company; • 

The financial advantage accruing tcr Canadian 
firms comes from the e~isting practice in the 
Unit~d States of the Federal Reserve margin 
require_ment. ·u.s. companies can use only so­
p·ercent .. ·of the price of ·tendered shares as 
collateral . for-lbans while Canadian firms can 

__ r_~c·eive ·100 percent i'cran_s fr.om their banks; 2.nd 

The Minera'i 1:an-ds Leas.ing Ac·t of 1920 allows 
_ ~ foreig~ participa•tion _in mineral leases on 

• .fe_deral_ l_a~~-s __ o_:£1:lY i~ _a ·foreign country alrows •••• . 
. • •. -~reC:iproc.al J)ri v_i1:_eges_ .-.t~ ~u.- ~ ~-ci tize~s .• : --Cleatfy,, 
,. •. the NEP, as _p-r:e sen tly proposed; ·as· w·e·11-: -as· the ; : -. : 

•. ·activities of :·FIRA, are 'd-irect ·violation·s of 
_'. . :the re c·ipr_oc ity , re.qufrernen t _. - • . .: : . .- .: :' :·. ~- _· ~ 

. . . . : . . . . . . . . - -- - -• -

_·, _ ~ A legi_~·1.ative _.solutfon ·may :·be_ =reqti.ired to counterbalance 
th~~se _unfa·ii: __ policie.s of · the Trudeau ·Gove:rnm·ent . •• :sirni-e :'this.: 
shciul d be· ~~yo i ded _j,,:f pc(ii fc,ie ~: :·if -=would appea_r -tha f · ·-the ::'.fi r ·s·t :: : .. 
course of ~action-:would be·~a :cl·ea:~ :an_d _.strong :u. S. ·d:rpl6ni.atic: ?.- ::· 

initiative to .convince ·Canada 'to =voluntari l y change its poli­
cies.-·· The-Qti;?V{a --~~-OI1=C?mic Summ:i, t on July: 20 and 21 provides 
an . . ideal opportunity .,~ or_ yqu~ to· :_express =ihe : U .-s. ts· .·.serious··..: :=·-~ 
~dncerns over C~ri~~i's .~XE~~~tn~ . d~scriminatory -in~estme~t; .­
en~fgy; _and:trad~:pqli~~~s-to·Prim~~Mi~i~teriTrtideiu whi1e1the 
S~tietari~s ·6f State ·and Treasury and the U.S. Trade Repre- · 

... . .. . - -. 

sentative ?hould reinforce this argument with their counterparts. 
We would point out=that the · OECD has already ·publicly :dis- . 
approved of the __ thrµst of_the Canadian policies; : ·rn-these 
discussion~; -·it •should also be pointed out ·to Prime Minister 
Trudeau that .developing .countries ~re watching closely Canada's 
policies which;·if -enacted, woul~ Underm~ne · the efforts of : 
other industrial~zed countries to encourage adoption by : these 
countries of fair and eaui table ·siandards fo·f ~-i!).terna tional . . .. -~ . .... . - . .. . . . .. . - .. .. 
trade and investments<· _ _ • . _ - · - :_ · · · - · 

Our Committee ·_ plans to ~ave subsequent _hearing~ prio! to 
the Summit meeting _on this subject and will . be shortly extend­
ing invitatio"ns to ·secretaries Haig and Regan and possibly . 
other Ad~inistration personnel. 



The President 
June 24, 1981 
Page Four 

We again strongly urge ·you to ·make this matter a 
high priority at the Summit · !!leeting because _.o; the adverse 
effect the Canadian policies :have on the interests of U.S. 
citizens . • 

Sincerely, 

Di~gell 
Chairman 

JDD: Sm 
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Exercise of Presidential Retaliation Authority Under Section 301 

Section 301 of the Trade Act of 1974, as ruuended, is a 
domestic authority which may be exercised unilaterally or, in 
certain cases, with international sanction. In the case of 
Canadian policies or actions believed to be inconsistent with 
the GATT or MTN Codes, e.g., FIRA performance reouirements 
affecting imports which are inconsistent with the national 
treatuent provisions of GATT Article III, the United States 
could first raise the issue in the GATT Council or appropriate 
Code Committee and, after consulting with Canada, request 
information of a dispute settlement panel. If, after receiving 
the panel's findings, the GATT Council decides that Canada's 
actions are GATT inconsistent, it can direct Canada to cease 
its practice or provide compensation to the United States. 
Failing that, the Council can authorize the United States to 
retaliate. In terms of domestic retaliatory authority, •the 
President, of course, is not bound by the decision of the GATT 
Council, i.e., he can still exercise his Section 301 authority 
in the face of an adverse GATT decision. However, the U.S. 
could then be subject to GATT-sanctioned counter-retaliation 
by Canada. 

In the case of Canadian policies which are not covered 
by GATT (e.g., the NEP and many aspects of FIRA), the President 
can immediately exercise his Section 301 authority after deter­
mining that Canadian practices are "unreasonable" or "discrimina­
tory" and a "burden or restriction" on U.S. commerce. These 
terms are undefined in the statute and offer the President a 
broad scope for action. 

Presidential retaliation under Section 301 may take many 
forms. Specifically, he is authorized to impose duties or 
other import restrictions on Canadian products. This retaliation 
measure can be targeted to specific segments of the Canadian 
economy which are responsible for, or may have the most influence 
in, persuading · the Canadian Government to repeal or modify its 
investment policies. Similarly, the President may impose fees 
or restrictions on Canadian services. Because such retaliation 
applies to services--not products--it is not covered by GATT. 
Therefore, its exercise cannot be challenged in the GATT. The 
~resident may also withdraw trade agreement concessions, i.e., 
tariff concessions or Code obligations. Finally, the President 
may take any other appropriate action within his power. • 

The purpo;~ oft.he exercise of Pr~~i-d~;;tial ret7lia~ory 
authority under Section 301 is" ... to obtain the elimination 
of such act, policy, or practice" which is determined to be 
inconsistent with any trade agreement or unreasonable or 
discriminatory and burde~s or restricts United States commerce. 
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IN THE SENATE OF THE UNITED STATES 

M.r.s I<as:sehapm {for be-r-:se 7 f and M-r- jabn:ston or Lan~:s1ana2 

introduced the following bill; which wu read twice and referred to the Committee on __ _ 

A BILL 
To a.mend the Securities Exchange Act of 193ll to make the margin 

requirements for dome.stic purchasers of securities applicable 
to foreign purchasers of securities in certain significant • 
transactions ·involving the United States securities markets, 
and for o·ther purposes. u-,,-1 .. rND--> 

Be it enacted by the Senate and House of Representa.tivea of the United States of 

America in. Ccm.gress assembled, 

Be it enacted by· the Senate and House of Representatives 

of the United States of America in Congress assembled, 
. . 

TITLE I -- MARGIN REQUIREMENTS 

SHORT TITLE 

SECTION 101. This title may be cited as the "Margin 

Requirements Fairness Act of 1981." 

FOREIGN PERSONS 

SECTION 102. (a) Section 7(f) or the Securities Exchange 

Act of 193~ (15 U.S.C. ~ 78g(f)) is amended--

Cl) by redesisnating paragraphs (2) and (3) as 

as Paragraphs (3) and (ll), respectively; and 
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(2) by inserting after paragraph (1) the following new paragraph: 

"(2) It is unlawful for any person not subject to paragraph (1) 

of this subsection to obtain, receive, or enjoy the beneficial use of 

the proceeds of a loan or other extension of credit from any lender 

(without regard to whether the lender's office or place of business 

is in a State or the transaction occurred in whole or in part 

within a State) for the purpose of (a) purchasing or carrying United 

States securities, or (b) purchasing or carrying within the United 

States any other securities, if (i) under this section or rules and 

regulations prescribed thereunder, the loan or other credit transaction 

is prohibited _or -would be prohibited ifit had been made or the trans-

action had otherwise occurred in a lender's office or other place of 

business in a State, and (ii) a statement has been or is required to 

be filed under section 13(d) or section 14(d) of this AI:.t by such 

person in connection with the purchasing or carrying of such 

securities. • For .purposes of clause ·(ii) ·of tlie pre~eding sentence, , · , 

a statement shall be deemed to have been or to be required to be 

filed by a person if it has been or is required to be filed by 

(I) such person, (II) any partnership , limited partnership, syndicate, 

or other group· which is deemed to be a "person" pursuant to section 

13(d)(3) of this AI:.t and of which such person is a member, or (III) 

group described .in clause (II) of this sentence." 

(b) Paragraph (4) of section 7(£) of the Securities Exchange Act of 

1934, as redesignated by subsection (a) of this section 15 use 78g(f) 

is amended by striking out ltlJnited States person" and inserting in 

lieu thereof ''p·ersons". 
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(c) Section 7 of the Securities Exchange Act of 1934 (15 U.S.C. 

78g) is amended by adding at the end thereof the following new 

subsection: 

"(g) Any United States person injured or threatened with 

injury by reason of a violation of this section or the rules and 

regulations prescribed pursuant thereto, and any person whose 

securities are being purchased or carried, may bring an action in 

the appropriate district court of the United States, or in the 

appropriate United States court of any .territory or other place 

subject to the jurisdiction of the United States, to recover damages 

for such injury or to enjoin such a violation". 

REPORTING 

SEC. 103. Section 13(d)(l)(B) of the Securities Exchange Act of 

1934 (15 US.C .. 6 78m(d) (1) (B)) .. is amended to read as follows: 

"(B) the source and amount of the ftmd.s or other consideration used 

or to be used in making the purchases, and if any part of the purchase 

price or proposed purchase price is represented or is to be represented . 

by funds or other consideration borrowed or otherwise obtained for the 

purpose o~ acquiring, holding, or trading such security, (i) a 

description of the transaction and the names of the parties thereto, 

except that where a source of funds is a loan made in the ordinary 

course of business by a bank, as defined in section 3(a)(6) of this 

title, if the person filing such statement so requests, the name of 

the bank shall not be made available to the public; and (ii) infor­

mation as to whether the margin requirements imposed pursuant to 
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section 7 of this title and the regulations promulgated theretmder 

are applicable and not being violated;". 

EFFECTIVE DA.TE 

SEC. 104. (a) The amendments made by this title take effect on 

Jun,e 24, 1981, and the provisions of paragraph (2) of section 7(f) and 

section 7(g) of the Securities Exchange Act of 1934, as so amended, shall 

apply to any loan or extension of credit in connection with any purchase 

or carrying of any securi'ties on or after Jt.me 24, 1981, if (1) such loan 

or extension of credit originated on or after such dat~, (2) any of the 

proceeds thereof used to purchase or carry such securities were disbursed 
-

on or after such date, or (3) the person who has obtained, received or 

used the loan-or extension of credit to purchase or carry securities 

acquires directly or indirectly by any means any additional securities of 

the same issuer on or after such date. (b) For the purpose of this 

=,____~- ·, : ~ -.- ... ,....__.,,_,, ... _ . 

(1) "any loan or extension of credit" shall be deemed to include 

all loans or extensions of credit to the same person in connection 

with the purchase or carrying of any securities of the .same issuer; 

and 

(2) any "person" shall be deemed to include (A) such person, 

(B) any partnership, limited partnership, syndicate, or other group 

which is deened to be a "person" pursuant to section 13(d)(3) of 

the Securities Exchange Act of 1934 and of which such person is a 

member, or (C) any other member of any group described in clause 

(B) of this ~entence. 
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TITLE II -- FOREIGN ENERGY INVES1HENT' 

SHORT TITLE 

SEC. 201. This title may be cited as the "Foreign Energy Investment 

Act of 1981". 

TAKEOVER MJRA.TORI.AM 

SEC. 202. (a) During the period beginnin,g on July 1, 1981, and 

ending on March 31, 1982, except as provided in (b) of this section, it 

shall be i.mla~ul for any Canadian person to acquire, directly or indirectly, 

by purchase or trade any voting securities of a United States energy re­

sources corporation if, after such acquisition, more than S per centum 

of any class of voting securities of such corporation will be directly 

or in4irectly -owned by .(l) such Canadian person, (2) any:partnership, 

limited partnership, syndicate, or other group (within the meaning" of 

section 13(d) (3) of the. Securities and Exchange Act of 1934 ·(15. 7 U.S~C -. 

78m (d) (3) of -which such Canadian person is a member, . (3) the other mem-

bers of any such partnership·, limited partnership, syndicate, or other 
. . 

group, or (4) any_ combination of the foregoing. Any transfer of securi-

ties in violation of this subsection·shall be null and void and shall be 

of no legal effect. 

(b) The prohibition contained in paragraph (a) of this section shall 

not apply to any acquisition which was the subject of an agreement to 

merge between a-United States energy resources corporation and a Canadian 

person prior to Jt.me 24, 1981. 
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INVES1MENT STIJIJY 

SEC. 203. The Secretary of Energy, in consultation with the Secretary 

of State, the Secretary of Defense, the Secretary of the Interior, the 

Secretary of Comnerce, the Securities and Exchange Cormtission, and other 

appropriate federal officials and agencies, shall undertake a comprehen-

sive study of direct and indirect investment in United States energy 

resources enterprises by foreign persons and report his findings and 

recomnendations to the Congress not ~ater than March 1, 1982. In conducting 

the study, the Secretary shall consider and evaluate the following 

(1) the extent to which foreign countries, and particularly 

Canada, restrict, discriminate against or discourage non-national 

ownership or control of their energy resources and deny reciprocal 
\ 

privileges with respect .to energy ·resources; and 

(2) the effects on the economy, · energy policy, national ·security, 

and foreign r _elations ·of the ·United States,: and on .United States 

securities markets and investors, of discriminatory policies or 

practices of foreign countries, and particularly Canad.a, concerning 

United States energy resources enterprises. 

CERTAIN DEFINITIONS 

SEC. 204. For the purpose of this title 

(1) the term "Canadian person" means ·any individual who is a citizen 

or resident of Canad.a or any corporation, partnership, association, 

joint stock company, trust, or other entity or group which is 

organized under the laws of or has its principal place of business 
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in Canada, or any other individual or entity or group which is owned 

or controlled directly or indirectly by such an individual or entity 

or group; an::i 

(2) the term "foreign person" means any individual who is a citizen 

of a cotmtry other than the United States or who does not reside in 

the United States or any entity 'Which is organized tmder the laws of 

or has its principal place ·of business in a cotmtry other than the 

United States, or any other :individual or entity or group which is 

owned or controlled directly or indirectly by such an individual or 

entity or group; and 

(3) the tenn '.'United States energy ·resources enterprise'"- means any 

business entity organized or existing tmder the laws of the United 

States or any State which --

(A) engages .. in (i) the exploration for, or the development, 

production, -or transmission of, crude oil or natural gas, (ii) the 

refinmg of petroleum products, or (iii) the develoµnent · of alternate 

fuels; and 

(B) has assets valued at more than· $100,000,000 as of July: 1, 

1981. 
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UNITED STATES GOVERNMENT 

July 10, 1981 

Bob Murphy 

memorandum 
Full CFIUS Meeting, July 13, 1981 

Jerry Jordan 

There will be a meeting of the Committee on Foreign 
Investment in the U.S. on Monday, July 13, at 9:30 a.m. in 
Room 4426 at the Treasury Building. The purpose of the 
meeting will be to discuss the Elf Aquitaine deal and the 
general issue of Canadian investment practices. A draft 
paper prepared by Treasury concerning the Elf Aquitaine deal 
will be available late today. I will pass along a copy when 
it arrives. 

It seems likely that the question of appropriate U.S. 
response to Canadian investment practices under NEP and FIRA 
will arise. If this is the case, the options outlined in the 
USTR paper discussed at last Tuesday's TPC meeting are relevant 
(attachment). As Marshall Casse pointed out at this morning's 
CEA staff meeting, CEA went along with Commerce, Treasury 
and USTR at the TPC meeting in supporting possible use of 
reciprocity under the Mineral Lands Leasing Act of 1920. 
Interior desires more time to fully evaluate this aspect 
of the Act. In addition, they are concerned that the USG 
may~e embracing this option too quickly and without 
app~eciating how the law would be implemented. Interior 
claims that the administrative apparatus required to 
determine ownership of leases would be monstrous -- on 
the scale of the former Council on Wage and Price Stability 
requiring 200 staffers and an analytical unit. Another 
problem is the apparent requirement that the reciprocity 
clause be applied retroactively. USTR also is investigating 
the possibility of using the Section 301 provisions of the 
Trade Act of 1974 to deal with discriminatory Canadian 
investment practices and . is "quietly" informing the Canadian 
government about this. 

cc: 

Two final points: 

o Congress is moving ahead on this issue (Attachment -
Kassebaum bill) so some positive response by USG 
is needed. 

o Avoid any legislative options as could set dangerous 
precedent. 

WN, JB, AW, MC, ES 

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan OPTIONAL-FORM NO. 10 
(REV . 7-76) 
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CABINET TRADE POLICY COMMITTEE 
OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRESIDENT 
WJI.SHINGTON. D . C. 20~06 

July 6, 1981 

MEMORANDUM TO Members of the Trade Policy Committee 

FROM William E. Brock 

SUBJECT Attached Paper on Canadian Investment Policy 

The attached options paper will be discussed at tomorrow's 
meeting of the Trade Policy Committee. The paper reflects 
the outcome of a meeting of the Trade Policy Review Group 
held on Thursday, July 2, 1981, where the various policy 
options for dealing with the problem of discriminatory 
Canadian investment policies (the Foreign Investment Review 
Agency and the National Energy Program) were discussed. 

The outcome of the Trade Policy Committee's ~onsideration of 
this paper will have an important effect on our future 
efforts with the Canadians and the following upcoming 
events: 

• Wednesday's meeting of the Advisory Committee for 
Trade Negotiations; 

Thursday's testimong :P..Y ~~ate.,_,.,.1'.,re~~ury2", anq. .. _U~ 
oeiore the House Su committee on Oversight and 
Investigations (Committee on Energy and Corrnnerce); 
and, • 

0 : Fridav' s meetina; betwe~D,_th~ Pr,...s=S~[.l,t. ,an,d ,9.J'l-~ 
Prime Minister Trudeau. 

Attachment 



CANADIAN INVESTMENT POLICY 

PROBLEM 

FIRA and the NEP 1/ 

Virtually alr new foreign direct investment proposals 
in Canada are subject to review by FIRA and approval -by the 
Canadian Cabinet. Only those investment proposals judged to 
be of "significant benefit to Canada" are approved. As a 
prerequisite for approval, investors enter into legally 
binding commitments in one or more of five performance areas 
(e.g., reduced imports, increased exports, etc.). Also 
subject to FIRA review are expansions of foreign-owned rirms 
into unrelated areas (e.g., an oil company purchase of a 
department store) and mergers between parent companies outside 
of Canada that involve the transfer of ownership of a Canadian 
subsidiary (whether or not the merger results · i; an increased 
degree of foreign ownership in Cariada). The current Canadian 
Government announced in Apr~l---1.2,.§JL that j.j:...._~B.,t~nj.es.,_~,25_l?g1}_9 f"T"\ 
FT RA ' s 1 e o is 1 ate d _ mandate . to i U. c], u 9~~£,~..Q...."Qll~~DF e ~yj~.,}::? ~2-~ '-¢/ 
existina foreian firms ooeratino in Canada. 

~ ..., etrzrt'Al'n , . ~~.., :a ; ;&►""'• 4t ... 1-""f'?"~-'!"'"! 

Under th~ NEP (annouriced on October 28, 1980), the 
Canadian Governiuent announced its pol icy of "Canadiani,z;Lng_" ff'· 
the oil and gas sector throush di~;3criminatory ~nvestme2l!. \!::,,) 
~~licy i~str~ents_designed_to_disadvan~age £oreig~-owned 
rirms while financially assisting Canadian-owned firms. One 
of these policy instruments (due to be legislatively imple-
mented throu~h the draf·t. Can~d- a. Oi~ and Gas Act) provides th.at@ 
on 1 y those firms (or c;.~:m so rt_i a ).,__y, h .. 3:..s:J1. .. ~.r~tJ~9,.s~~E;:~~~~-ll.t. 2 
Canadian-av.med . will be oermitted to participate in the pro- Q... 
~-----------___, ___ ....,,. ___ .,._ ___ _ ....,...~--~~- -~~~-•t'!' !J[;['T ·, · -u,·~~-:~ 

duction of oil and aa_s from the, s,_Q-~,al 1.§Q. ,,','t;:~5'U~Ji_,qaA.l.,?~Q,_§~'. (the 
Yukon, Northwest Territories and offshore areas). 

Of greater· cOncern than the 11 Canada Lands" provision is 
the Petrol·eu.-rn Incentives Prooram (due to be legislatively 
implemented thro~gh the drart Energy Security Act). Here, 
earned detiletion allow~nces will be oha~ed out and replace~ ;;;.:::,.;::.;,,:.;:;.;:::_~::;..:;;,..=..:;..;::.:;...;;;;.,;.;......,.;;~=....,...;_,;;".'"'"'".,..• '1""'='""!""··· :..s;_ -- . ~-- J. ~~!r~et+.:!iC.--C_ . "-~ ~~~-=---~•-• 
by substantial direct subsi di~s. Dgig,, ,tQ t.i~~!l,O~I: .. tre.; ..n.e;;v 
Petroleum Tncentiyes ·Pro.sr?-m .. , ..... Qu_ly_ ~irms . which are at lei:i§Mt 
50 oercent Canadian-owned can aualifv for the subsid_ies. • The 
amount of subsidy p_aid i~-to 'lncre~'se i~WQp';~u~·-f;; the 
level of Canadian ownership in an oil . and gas firm. -

1/ The Canadian. G:Jverrrrrent I s Foreign Investme.rit Review ~gency (FIRA) 
and canada' s National Energy Program (NEP). 

..,,_ 
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POLICY ISSUES 

The numerous issues and problems associated with dis­
criminatory Canadian investment policies can be divided into 
long-term policy issues and irr~ediate problems. 

Long-Term Policy Issues 

• Discriminatory Canadian investment policies, to_· the 
extent they foster disinvest.7lent in Canada by U.S. 
firmsr have great potential for adv erselY, i~pacting 
U.S. ex:eort.~_to,.ca1;.ed_2. Seventy-five percent of the 
imports from the United States of the 300 largest 
firms in Canada represent intracompany transactions 
between a U.S. parent and a Canadian branch or 
subsidiary. 

• Canadian policy, particularly as reflected in the NEP, 
is having, and will continue to have 1 major ad~~rz 
financial conseouences for Eact-~lar U,. s _.....,_ .. ~?WP.~, . .r,;u.,~~ 

--------

in depressing the earnings and. asset values of these 
firms .. 

• U.S. investors' commitments to FIRA with regard to the 
purchase of ~ariadian goods arguably violate GATT Article III. 

o FIRA and the NEP are serious d,;:;n=:,_g.§,~~~W-.¼~ti¥..JJ.~l 
treatment principle formulated in the OECD. Left unchanged 1 

Canadars"poTi'cl"'es can~ne expected to serve as a precedent 
for other countries·' treatment of foreign investors 

. _(particularly LDCs) and for further investment restrictions .· 
in Canada. According to the ~.merican EIBbassy in Ottawa, a -­
provision of the draft Energy Security Act authorizes the 
future· exten•sion ·of discriminatory NEP invesG7lent policies 
to the· coal and uranium sectors. 

• Over the longer term, restrictive Canadian investment 
policies can be expected to have a detrimental impact 
on the structure and growth of the Canadian economy. 

'Immediate ProbTems 

A number of · U-:-S. firms 2/ have recently been 1 or 2re now, 
the ta~gets _of "unfrien~l v" takeov ~;; attSimR:t.a by '"large 
Canadian firms . . In some cases, Canadian investment 

_policies (particularly the NEP) have provided the 

Hobart, Conoco, St. Jee, Cities Service, Tex2:5gulf. 
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economic basis for these takeover attempts. In all 
cases, Canadian policies (particularly FIRA policy) 
have had the effect of severely hampering managements' 3/ 
efforts to defend U.S. finns from the takeover attempts~ 

• Largely as a result of representations made by U.S; 
firms adversely affected by Canadian inv estment policies; 
the interest of the Conoress 4 in these issues has 

r own c.ramatica v in recent months and weeks. USTR, 
State and 1reasury nave een requeste to testify before 
Congressman Dingell's Subcommittee on July 9 5/ and 
draft legislation 6 has been introduced which arnon 
~ther t inqs~ would t~rnpora~ily restE.,ict,. CaRad~lU1.~™-~ 
investments in the United States. . 

• Canadian Prime Minister Trudeau will be in Washingtpn 
for meetings with the President on July 10. 

• The President has been urged by members of Congress to 
raise the issue of discriminatory Canadian invesL~ent 
policies at the Ottawa Economic Summit (July 20-21). 7/ 
Other Summit participants have. expressed concern over-the 
NEP in the_ P.a~_:t. ,~ _· ______ ._ _ _____ _ 

-- ---- ·-------·- ·· -- - -·-
·u.s. OBJECTIVES 

The ~ri.marv object~v~ of the United States Government 
should be to brinq about an end to discriminatorv Cana~ian 
i nv estment uolic~es throuoh _ di l~ina t-1s.lllc.CJ.¼.,w_tj..iaXgc=-:u;-J~ .. tj.ySr-s, 
which do not unduly compromise global U.S. investment policy 
or engender unacceptable costs· to U.S. economic interests. 

·The protection, through appropriate actions, of American 
firms and citizens from economic harm arising out of Canada's 
discriminatory investment policies should be a secondary 
short-term -objective of .the United States Gov ernment. · In this 
connection, measures providing for reciprocal treatment of 
Canadian £inns and citizens should not be regarded as "recipro­
city for re~iprocity's sake" but as actions designed to provide · 
relief t6 u.·s~ interests affected by an inequitable situation. 

3/ It is fair to sa:y that stockholaers may not always see their interests 
as COL'rlCi<J.l.?g with thoss of :rr:ia,nagement • in these. taJ:ceoyer atterrpts. - --

4/ House subo::mni ttee on Mines & Mining, House SuJ:xx:mni ttee on Tele-
corrrmmications, Consumer Protection and Finance, and Oversight and Inves­
tigations Subcommittee (House Ene_rgy and Ccmrrerce Ccrnmittee). 

5/ See Attac..hrr.ent l. • 

6/ H.R. 4033 and S.1429 (ritle II). 

~ -~ ·;-,..;;_-7/ . . - See --Attachrrent • 2. 
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U.S. POLICY OPTIONS 

The policy options agreed to at the July 2, 1981 meeting 
of the Trade Policy Review Group are listed below. The _ options 
are not intended to be seen as mutually exclusive .. 

(1) Presidential Demarche. In the course of his discussions 
1 with Canadian Prime Minister Trudeau on July 10, the.President 

~P~! should raise the issue of discrii.llinatory Canadian investment 
-+-r policies and note that these policies are having an increasingly 

5 , c..,ou.\~ detrimental impact on the U.S. - Canada relationship. 

:..- t...,~W-P-te:. \\I\ Pros: Would highlight the seriousness of the issue_ 
Q.M-d-.. and advance our primary objective by demo n~trating 

...___Ay€SS continuing concer·n ov er Can adian policies at the 
iC...~W\,'V½ l~~ti..C~ highest level of the U.S. Goverruoent. 

~,kl.l ~'-,\..0.clc\. \.S Would demonstrate the Administration's respon-
, t ... , ~~P c..o1,,C,.Q.,~ iO<--\..i si veness to representations made by the private 
-~v'"".\ () 1 . _ _ sector and the Congress. .. - -

C:-cLS r I p ! '-,d\... e · . • -r . 

) • 'I A, · d lf~ ''; Cons: • May be viewed by Canadian officials as detracting 
l 1t.~ +\a. • 4{~ t from the stated purpose .of the Prime Minister's • 
,:;..-\,:,J ~ O ";'~ ......... _< • ,~ visit (i.e., preparat·ions for the Summit). 

~-a.,,-t- 1-0 '{'CM.. ~ e.. ..,-,,....a..., 

;(~::th c. ?t_::~_VJ._?~.s .. _. _ • • 

t 
/) (2) Margin Requirements. U.S. companies complain that Canadian 
vpr-se £1,rrns' tactics in recent "unfriendly" takeov er attempts hav e been 
• - furthered by the absence of margin requirements on borrowed funds 

\ j...s . used for tender_ offe~s. T1:1e Admir:iistrati<;n should e xpress its 
_ ~ support for legislation akin to Title I or H.R. 4033 and S. 1429 

~V~lc;o..:,! which would amend the Securities Ex change Act of 1934 to make the 
l. · \c~rnargin re~uir~ments for domes~ic_pur7h~ser7 of sec~rit~es_a~pli-

1Av..;y~~ ' ~cable to roreign purchasers oz securities in certain significant 
~0...

1 
transactions involving the United States securities markets. 

Al Legisl~tion such as that found in Title II of these bills--
Ji, ~~ providing for a moratorium on Canadian investments in U.S. · energy 
t&. ~ .... l corn?anie~---~hould not be ~up~or~ed by the Administration. 

iJ ,lUJ &,v • Pros: Would advance our secondary objective by removing 
U J\ a problem which, although not-directly related to 
,\\ L~\Ll~ Canadi-:-n inve 7t~~n_t P<?lici~s -;-· serves to. c'?:rnpound 

U.S. firms' difziculties with those policies. 

Woul°d demonstrate the Administration's willing­
ness to begin to tackle these issues without 
discriminating against foreign borrowers. 

Both the SEC and the FRB have no objections to 
such legislation to impose margin requirements 
on foreign purchasers of U.S. shares when these 
requirements are the same as those imposed '-on · 
U.S. purchasers. -.. 
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Passage of such legislation would only serve 
to discourage some takeover attempts. 

Such legislation would have little or no effect 
on our primary objective, i.e., eliminating -the 
negative aspects of FIRA and the NEP . 

l. I /J~I? 
)~\ -\-OU'T3) • Mineral Lands Leasing Act of 1920. Under the Act, Canadian 

firms could be denied access to leases on federally-controlled 
:V.., b_r.. lands for certain minerals (including oil and gas) on the grounds 
• ~ that Canadian laws, customs or regulations deny similar or like 
c£~~~~x. privileges (unrestricted access) to citizens or corporations of 

f. LMQ. this country. The Department of the Interior should expedite a 
• '()il-v-.:n ' determination on whether or not Canada should continue to_ be 
. \ l -J. tregarded as a "reciprocating nation" under the Act. Further, 

tMo-- 1~..;. in the event that Canada is determined to be non-reciprocating, 
/' l,~ Interior should be prepared to indicate exactly how a deter-

.I..)' mination would impact existing and future leasing to Canadian 
.1 t, companies . 

. Clv\-~l\ • 
. Pros: Changing the status of Canadian companies f?r 

the purposes of the Act would demonstrate that 
Canada's actions are regarded seriously in the 
United States and would advance our primary 
objective. 

Action under the Act could advance our secondary 
objective by discouraging some takeover attempts. 

There is considerable flexibility in the inter­
pretation of the Act's reference to "similar or 
like privileges". Further, the status of Canadian 
firms could quickly be changed again if suitable 
changes were made to Canadian policies. 

The action can be taken administratively without 
requiring a change in U.S. law. 

Taken in isolation, invocation of the Act's 
"reciprocity" provision might not suffice to 
bring about a .change in Canadian inve~tment policy. 

Action _against Canadian f inns. _under the Act could 
reduce energy investment in the United States. 

There are no current rules and procedures governing 
the invocation of the Act's "reciprocity" provision 
and the Department of the Interior is not now . 
equipped to effectively enforce such a determination. 



- 6 -

(4) Increased CFIUS Role. Under this ootion, the Committee 
on Foreign Investment in the United Stat~s (CFIUS) would review 
all future Canadian investments in the United States that can 
be shown to be related to the Canadian National Energy Program. 

Pros: Would send a clear signal to Canada on the U.S. 
Government's concern over the NEP and contribute 
to the eventual attainment of our primary 
objective. 

May contribute to attainment of our secondary 
objective by discouraging some takeover attempts. 

May alleviate current Congressional pressure. 

Taken in isolation, would be unlikely to inquce 
major changes in the Canadian NEP . 

Would ·be a distinct departure from previous 
CFIUS policy. 

(5) Section 301 Action. 8/ This option provides ior_~he.~x~rcise_ 
of the President's retaliation .authority under Section 301 of the 
1974 Trade Act, as amended. The authority permits the President, 
upon his own motion or after receipt 0£ a petition, to impose 
restrictions on Canadian products or services, to withdraw 
trade agreement concessions, or take any other appropriate 
action within his power. Before taking such action, the 
President must first determine that Canadian investment policies 
are: (1) inconsistent with Canada's trade agreement obligations, 
i.e., those contained in ±he -GATT or MTN Codes; or , (2) unreason­
able or discriminatory and a burden on U.S. commerce. G_enerally, 
the President must provide an opportunity for public comment on 
proposed retaliatory action; however, this requirement may be 
waived if the President detennin~s that expeditious action is 
required. 

·:Pros: The actual or threatened exercise of retaliatory 
authority under Section 301 could, depending on 
the retaliation involved, be a powerful means to 
use in the attainment of our primary objective. 

The -authority is broad in scope, flexible, and 
can be-exercised quickly. _:_ --,..---- •r 

Cons: Where trade-related retaliation (e.g., · import 
re~trictions on Canadian products) is taken without 
GATT sanction, the U.S. could be subject to a 
challenge in the GATT for violating U.S. obligations 
under the GATT. 

8/ .... See Attachrr.ent 3 for ITDre detailed in£orrration on the· use of Section 301. 
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In addition to the policy options outlined above, options 
which were considered by the Trade Policy Review Group and 
rejected inc~ude: 

• 

• 

• 

• 

• 

• 

0 

Administration support of legislation provicing for a 
nine-month moratorium oh Canadian investments in U.S. 
energy companies; 

Arnendrnent of ·the Mining Act of 1872 to include a 
reciprocity provision similar to that found in -the 
Mineral Lands Leasing Act of 1920; 

Countervailing duty action against imported products 
from Canada produced from petroleum; 

Cancellation or renegotiation of the existing bilateral 
Defense Production Sharing Arrangement; 

Administration support for legislation which would 
authorize CFIUS to disallow takeovers of existing U.S. 
firms by foreign government-controlled enterprises or 
by other foreign enterprises upon a determination that 
the foreign home country does not afford comparabl~ access 
to its own direct investment market; 

Restrictions on the flow of both U.S. equity and debt 
capital to Canada through discriminatory regulatory and 
tax policies; and, • 

A U.S. Government threat to block completion of the 
Alaska Natural Gas Transportation System (pipeline). 

Attachments 

--- - ·----·- -- · 
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United States 
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Washington, D. 

COM"'ITT0: OH EJ,,iERCY .OiD COMUCRC:C 

WASHINGTON, D.C. 2.CSIS 

June 29, 1981 

William E. Brock 
Trade Representative 

C. 20506 

Dear Mr. Brock: 

The Subcommittee on Oversight and Investigations of 
the Committee on Energy and Commerce has been investigating 
the impact on U.S. companies operating in Canada of the 
investment and the proposed energy policies of the Trudeau 
government. On June 19, the Subcommittee convened a public 
hearing on this subject. After taking testimony from repre­
sentatives of St. Joe Minerals, Conoco and Cities Service 
three companies that have been or are now being adversely 
affected by Canadian policies -- and from former Under 
Secretary of State George Ball, ·it is clear that Canadian 
programs are discriminating against American companies and 
their stockholders. Once the proposed National Energy Pro­
gram (NEP) is enacted, the discrimination will be intensi­
fied. This unfair treatment, which has been directed at a 
much larger group of companies than the above-mentioned 
examples, must be stopped before it seriously disrupts the 
traditionally friendly relations between our two countries. 

·As you are no doubt aware, the next Economic Summit 
Conference is scheduled to be held in Toronto from July 19th 
to th~ _21st. This meeting would appear to be an ideal forum 
to engage in frank and serious discussions on this issue 
with the Canadians, especially given the presence of senior 
officials of our European allies, who are also negatively 
affected by Canada's economic nationalism. Here I would 
note that the European Economic Community has already openly 
criticized t'he Canadian policies for violating the OECD code 
requiring equal treatment of businesses by_member nations 
regardless of nationality. -

In order to ·discuss our country's diplomatic efforts to 
date _and our possible future initiatives, especially at the 
Economic Summit, I invite an appropriate official from the 
Office of the United States Trade Representative to testify 
before the Subcommittee on Thursday, iuly 9, 1981 at 10:00 a.m. 
As is customary, 1 request that the witness present an open-

=- ~------=-=ing __ st~te_~ent~ It can be of any reasonable length and will 

.,.... 
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be placed in the record in its entirety. If lengthy, I 
would ask that an oral summary of not more than ten minutes 
be given. In accordance with Committee Rules, please 
submit 50 copies of your written statement to the offices 
of the Subcommittee 48 hours in advance of the hearing. 
Additionally, if you wish copies of your statement to .be 
distributed to the public and press, we ask that you bring 
with you to the hearing an additional 50 copies for this 
purpose. 

I request that your statement comment on the following 
questions: 

(1) Does the United States Trade Representative agree 
that restrictions by Canada on investment by non-Canadians 
is unfair or discriminatory to U.S. companies? 

(2) Is the proposed NEP likely to adversely affect 
the operations of the Canadian subsidiaries of U.S. energy __ _ 
companies? 

. (3) Do Canadian economic policies violate the Organi-
zation for Economic Cooperation and Development code or 
any other formal ·or informal international agreements? If 
so, please explain. 

(4) What has been the response of the United States 
Trade Representative to these Canadian policies? Please list 
chronologically and explain all official United States Trade 
Representative actions on this subject since 1979. 

(5) What has been the response of the Government of 
Canada to United States Trade Representative initiatives to 
date? What changes, if ~ny, have been made by the Canadians 
as a result of your representations? Have these changes 
altered the basic thrust and effect of Canadian policies? 

(6) If Canada, or - for that matter any of our major 
trading partners, takes actions or threatens to take actions 
that are seriously and unjustly prejudicial 1;:?_\J. S. commer­
cial interests in that ~ountry, should the U.S. governmenf 
retaliate in kind if the app1ication of the unjust policies 
cannot be mitigated through diplomatic means? 

• --
If you have any questions regarding the content or the 

procedure of the Subcommi:tee's hearing, please contact 
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Mr. Michael Barrett, Chief Counsel and Staff Director, .. 
at 225-4441 or Mr. Stephen Sims, Special Assistant, at 
225-4617. 

I look forward to hearing from you on this most impor-
tant subject. ., -··7 

-· . / 

. JDD: Sm 

~ Sin;erely, (k~AQc 

• Jo~n :. Drn~el: ~•,. -)'---

Chairman 
Subcommittee on 

Oversight and Investigations 

. - ·· 



.K.>HN u. tJIHOUJ.. ~ICK~ CKAll'IM,'-"( ATTACHMENT 2 
WA.....: l.. M.U<l(IL, P"A.. 

W'A,l.O""~ ~A. . l<>flll!W .... "'· UNY. H..T' .. 
lfT' o.o-.c., ..M.- • ~ ..O-• ....,.,..rT"T"-.-:.Ot. KAHL. 
1-0 M-. WC'TTI..., O,.,C,O C:,O,,.C 9111~ ~A., 

~ A. u.,.c DC.. c»-oO ~ Jll-0,0..IOI&. KY• 

CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 

SUBCOMMITTEE ON OVERSIGHT ANO lh'YESTIGAT!Ol<S 

OF' THE 

lollO-c..&.Q. r., ~rr,", .11\.,. 

0<11:::,, r::ov><ac,./rr,..;,-r oo,~ 
I.AO C... ...,_.o...rr', AJ...,,I,.. °"'"-""!Sl,. Ill.. CC,A,.Ta. )ND._ 

~ oou..A.. -'-'-"'UT. iu,OT>oUU..., ~ • 

•·a,u_r T~ LA. 

wn>e><, ==-

The President . 
The Whit~ House • 
Washington, D. C. 20500 

Dear Mr. Pr~sident: 

COM MfTTEE 01( ENErtcY AND COM ME..~CC 

WASHINGTON, D.C. Z0S!S 
- - !.. • •• 

June 24, 1981 

The House Ene r·gy a.no Commerce COT!lJ'1li t t~ e is-: con~e ~ri:-ed with 
the increasing problems u~s. investors seem to be having is a 
result of discriminatory .treatment by the Canadian Foreign 
Investment Re v iew Agency (FIR.A). The FIR}.., · has refused to allow 
investment in ce!tain· fields in_Canada by non-Canadians, and 
has even block~_?-.~ !:1:i~ · tr~n~fer bet1Yeen ~J. S ~. corporations of ... 
Canadian as~ets~:_This adverse ~treatment is ~~rtain t6~b~tdme. 
even more pronounced onc~_ih~·Ni~io~al.Eu~rgy Prografu _ {NEP) 
is passed by~th~~t~~id!~~~Parii~~e~t;. ~The e£fe~t of these 
actions_ has~ been: ancf ·will . .. intreasingly··· be to · depress the earn­
ings ' pro.spects for .American--ow-ned companies in Canada. - Taken · 
with the _actions of · the :F~R.A~·_:-.~hich· effectively · restricts·-tne 
fuarketability .· of :O~S~ subsidiari~s ·in .' Canada _to Canidi~n -btiyers, 
these -policies ··deva1ue the · Canadian · assets · of : U.S. coruoraticins 
and :·th~i-eby -:1.n.jure ~heir · miliiqn.s of ·· stockholders. -· _ ...... .... . . 

•~i ~;~i~~ ~~E~~~a~;si~~iir i i~J;~iiidiib;~~~ives~~~utli ai f;~dJf~ 
ity-of supply:·aric.:.deveiop1!).ent . of energy resources, which ·may 
ee admirable ·but ··it also contains ··various ~disincentives .- £or-.. " 
1J~.~~ =·in~es~ors_ i~c1tidhj~_: ·:· _ - : , .:.· .. -~~-:- -~- -~.> _ •.. ~ .. ;;;~~ 

The establishment of ·: an o·bj ective of 
50 percent Canadian ·ownership of t .he 
industry by 1990; _-.- .- ··..:_·_·~-:~ 

- -

at least 
petro"leum • 

-A ··system ·_of in·ce.ritive·s-=for :·oil e·xploration and •• - •. 
development which is biased in favor of companies 
with a high degrie . o1 tinadian owner~hip whil~ 
reducing the competitivi via~ility of foreign­
owned Canadian compan~~s; 

The requi;ement that a company. must have at least 
50 percent Canadian ownership before obtaining a 
production license on ''Canadian lands"; 

. - - ... - .. 
- ·- ·- .. • •. 
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A guaranteed 25 percent back-in interest for 
the governme_nt-owned oil company, Petro-Canada. 
on all successful oil and_ga~_explor~tion on ' 
ncanadian lands'!· and • .: : _ • - - - :.::. · - -,_ ··- · ·-· · - - -- -

. -. - _._ . 
New taxes ·on oil •• and gas for: financing ·E:anada ~ s 

'takeover of presently foreign-owned companies. 

Considering such developments, . the Oversight Subcommittee 
convened a hearing on June 19 at which representatives from • 
Conoco, Ci-"€:ies Service, St. Joe Minerals, and Lehman Brothers 
testified. The. first three companies have been directly and 
adversely affected-by -~a~~da's acti~ns. Conoco recently-ex~ 
changed its 52.9 percent in-t~~est in Hudson's Bay _Oil-anc.r--
Gas of Canada for Dome Petroleum of Calgary's recently ac~ 
quired 22 million Conoco shares plfis• $245 . million. It was 
economically coerced into doing so under difficult and unfair 
circumstances caused by -Canada's economic .nationalism and tbe 
lack of adequate response to thes·e policies by oui:- government. 
Cities Service is fighting an effort - by Nu-West Group Limited 
.(Nu-West), a Canadian corpor-':i.tion, wh_ich has purchased 6 mil­
lion shares (more. than 7%) of Cities Service stock, to exchange 
for valuable Canadian oil and gas properties at distressed 
prices. St. Joe Minerals was forced to sell CANDEL. Oil Ltd. 
in which it .had a 92% share,to raise . cash in order to resist 
a takeove~ attempt by Sea.grams . Ltd., a Canadian Company. 

The testimony before the Conunittee documents_ the following 
serious problems resulting from Canadian policies: 

The NEP discriminates· against foreign-o ·wned 
companies in contravention of Canada's inter- ... 
. n·ational commitments; 

-
Canada's Foreign Investment Review Agency __ 
provides the Canadian government an effective 
tool to ~ontrol and exclude . foreign investment 
as it sees fit; 

- - -~-··· 
The effects of the National Energy Program and 
Foreign Inv~stment Review Agency reinforce each 
other .. The NEP depresses the value of assets 
held by .American companies in Canada, as well 
as the future earnings potential of a foreign­
controlled company while FIRA blocks any non­
Canadian comnetitive bidding for the stock. 
This permits.Canadian com~anies to then acquire 
the-American assets at _"fire-sale" prices; 



The President 
June 24, 1981 
Page Three 

- - - - · 

A.m~rican interests in energy companies were sold 
unaer duress at depressed prices to Canadian 
~irms w~i~h_paid for suth by trading U.S. stock • 
in an arfiliated company purchased- under financial 
conditions· ·not available to any other American 
company; • 

The financial advantage accruing tcr Canadian 
fi~ms comes from the e~isting practice in the 
United States of the Federal Reserve marain 

• 0 

require_ment. ·u.s. companies can use only so-
percent' ~f the price of ~endered shares as 

·collateral . for-16ans while Canadian firms can 
rec·eive ·100 uercent loans fr.om their banks· and 

. - - . • - . ) 

The Mineral 1·an.ds i:eas.ing Ac·t of 1920 allows 
__ _ ~ foreigA participation _in mineral leases on 

_· .fe_d~ral_ l _anA_s ___ o_n)y i~ _a foreign coun.try alTows •• •• . 
. • •. -~rec_iproc.al 2r1 v_i~eges_ :.t~ ~U.. ~ ~ ci tize~s: ~ ·-clearfy,, 

·_the NEP, as _p-:r:e s_en tly proposed; ·as· w·e·11- ··as· the ~: -. : 
•. • activities of .-FIR.A., are ·d-irect ·viola tion·s of 
_'._ :the recipr_oci·ty're"qt.i:t-rement_ .. C •• :: .-.: ::·.:-_·,; 

. - - .- . • . . . - - . 
: - -- - --

.• ;. __ A legi_~·1ative _.solu-tfon "may :·be: =reqti.ired to counterbalance 
the~se .unfa·ir.: __ pol_icie.s of ·the Trudeau ·Governm·ent .•• :sinGe :"this-· 
shc;i_u1d be· ~~voided .. ~r pos-=~{1::,i·e ~:=·:tt ~-"l!-ould appea_r ·tha f -- --the ~-fir·s·t::: .. 
course of ~action -_would be·~a :cl·ea:r ..:an_d -~strong :u. S. ·d:rplomatic : ::::· 
initiative to ·. corivince ·Canada 'to =voluntarily cha_.rige its poli­
cies.-·: The-=Ott?-~a _.J;s:_0I3:(?rni':: Summ:i, t on Juli 20 and 21 provides 
an .ideal opportunity _ .. for_ y~u:. to· -=_express : ihe : U ~-s. ! s· --serious··..::.=·-~ 
~dncerns over Cijri~~iti -~XE~~~tni_d~icriminatory in~estme~t;: 
en~:rgy;. and~ 1;:r;ad~ ~pqli~1:~s -to -Prime-:Minister ;Trudeau whi1e:/the 
Setietaries·of State ·and Treasury and the U.S. Trade Repre-
sentative ~hould reinforce this argument with their counterparts. 
We would point out=that the·OECD has already·publicly~dis- . 
approved of the_.thrµst of_the Canadian policies~ : ·In -these 
discussion~; -· it •should also be pointed out ·to Prime Minister 
Trudeau that .developing .countries ~re watching closely Canada's 
policies which; • if -enacted, woul~ underm~n~ · the efforts of : 
other industrialized couI}tries to encourage adoption by~these 
countries of fair ?,nd ~quJ t~bie. s"t~ndards fo·r~·iI}terna tional 
trade and investments<·.. • - ~ - - ~:;_. : :~---

Our Committee·_plans to ~ave subsequent_hearing~ prio! to 
the Summit meeting . on this subject and will . be shortly extend­
ing invitatio"ns to ·secretaries Haig and Regan and possibly _ 
other Ad~inistr~tion personnel. 
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We again strongly urge you to ·make this matter a 
high priority at the Summit · ~eeting because _.o~ the adverse 
effect the Canadian policies -have on the interests of U.S. 
citizens. . • • ·-

Sincerely, 

Di!lgell 

-~ 
,Z:::::.::::;::!,:'.l:.i:'.~~__!_:.._JJ_.:.~--1--~ 

Chairman 

JDD: Sm 

. _ .. - -

- - - - .... 

. - ... - · 1, 

:: ..... - . . ...: - - - : • 

.... - - =-=--~ 

-. - .. -.. - - --- -

·- . ~ . .: ... . : ~- . ..: -- .: . : 

Min ty Membe~ _ 

: -· .: 

- - .. - -··-

. . . . : - - , 
- . . - . . .. 

.. -. - - .:... ... . .... . . . 

.. - - ... - -. ~ . . ... - - - .. 

- - ..: .:. ... :. 



ATTACHMENT 3 

Exercise of Presidential Retaliation Authoritv Under section 301 

Section 301 of the Trade Act of 1974, as ~uended is a 
~ • • I 

aomes~ic authori~y w~ich may be exercised unilaterally or, in 
certain cases, with international sanction. In the case of 
Canadian policies or actions believed to be inconsistent with 
the GATT or MTN Codes, e.g., FIRA performance requirements 
affecting imports which are inconsistent with the national 
treatment provisions of GATT Article III, the United States 
could first raise t.t'"le issue in the GATT Council or appropriate 
Code Committee and, after consulting with Canada, request 
information of a dispute settlement panel. If, after receiving 
the panel's findings, the GATT Council decides that Canada's 
actions are GATT inconsistent, it can direct Canada to cease 
its practice or provide compensation to the United States. 
Failing that, the Council can authorize the United States to 
retaliate. In terms of domestic retaliatory authority, •the 
President, of course, is not bound bv the decision of the GATT 
Council, i.e., he can still exercise-his Section 301 authority 
in the face of an adverse GATT decision. However, the U.S. 
could then be subject to GATT-sanctioned counter-retaliation 
by Canada. 

In the case of Canadian policies which are not covered_ 
by GATT (e.g., the NEP and many aspects of FIRA), the President 
can immediately exercise his Section 301 authority after deter­
mining that Canadian practices are "unreasonable" or "discrimina­
tory" and a "burden or restriction" on U.S. commerce. These 
terms are undefined in the statute and offer the President a 
broad scope for action. 

Presidential retaliation under Section 301 may take many 
forms. Specifically, he is authorized to impose duties or 
other import restrictions on Canadian products. This retaliation 
measure can be targeted to specific segments of the Canadian 
economy which are responsible for, or may have the most influence 
in, persuading -the Canadian Government to repeal or modify its 
investment policies. Similarly, the President may impose fees 
or restrictions on Canadian services. Because such retaliation 
applies to services--not products--it is not covered by GATT. 
Therefore, its exercise cannot be challenged in the GATT. The 
President may also withdraw trade agreement concessions~ i.e., 
tariff concessions or Code obligations. Finally, the President 
may take any other appropriate action within his power. 

The ~urpose of th~ exercise of Pr~;fa~~tial retaliatory 
authority ~nder Section 301 is " ... to obtain the elimination 
of such act, policy, or practice" which is determined to be 
inconsistent with any trade agreement or unreasonable or 
discriminatory and burdeDs or restricts United States commerce • 

.... 
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IN THE SENATE OF THE UNITED STATES 

Mr.s Kassebaum C for herse 7 r and Mr Johnston of Lo11~ s1 ana 2 

inb-oda~ the following bill; which wu read twi~ 11.Dd referred to the Committee on __ _ 

A BILL 
To amend the Securities Exchange Act of 193ll to make the margin 

requirements f'or domestic purchasers of securities applicable 
to foreign purchasers of securities in certain signif'icant • 
transactions ·involving the United States securities markets, 
and for o·ther purposes. ri--i.-.rWRi-.> 

Be it ena.cted by the Sena.le and Hou.se of Representa.tivea· of the Ur.ited States of 

America in. CO'Tl,UTC.SS assembled. 

Be it enacted by· the Senate and House of Representatives 

of the United States of America in Congress assembled, 
. . 

TITLE l -- MARGIN REQUIREMENTS 

SHORT TITLE 

SECTION 101. This title may be cited as the "Margin 

Requirements Fairness Act of 1981." 

FOREIGN PERSONS 

SECTION 102. (a) Section 7(f) of the Securities Exchange 

Act of 193~ (15 U.S.C. ~ 78g(f)) is amended--

Cl) by redesi&nating para&raphs (2) and (3) as 

as Paragraphs (3) and (~), respectively; and 
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(2) by inserting after paragraph (1) the following new paragraph: 

"(2) It is un.la~~ul for any person not subject to paragraph (1) 

of this subsection to obtain, receive, or enjoy the beneficial use of 

the proceeds of a loan or other extension of credit from any lender 

(without regard to whether the lender's office or place of business 

is in a State or the transaction occurred in whole or in part 

within a State) for the purpose of (a) purchasing or carrying United 

States semrities, or (b) purchasing or carrying within the United 

States any other securities, if (i) tmder this section or rules and 

regulations prescribed thereunder, the loan or other credit transaction 

is prohibited _or 'WOuld be prohibited if .it had been ma.de or the trans-

action had otherwise occurred in a lender's office or other place of 

business in a State, and (ii) a statement has been or is required to 

be filed under section 13(d) or section 14(d) of this Act by such 

person in connection with the purchasing or carrying of such 

securities. - For .purposes of clause ·(ii) ·of the pre~eding sentence, ,· 

a statement shall be deemed to have been or to be required to be 

filed by a person if it has been or is required to be filed by 

(I) such person, (II) any partnership, limited partnership, syndicate, 

or other group which is deemed to be a "person" pursuant to section 

13(d)(3) of this Act and of which such person is a member, or (III) 

group described .in clause (II) of this sentence." 

(b) Paragraph (4) of section 7(f) of the Securities Exchange Act of 

1934, as redesignated by subsection (a) of this section 15 use 78g(f) 

is amended by striking out "United States person" and inserting in 

lieu thereof "persons". 
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(c) Section 7 of the Securities Exchange Act of 1934 (15 U.S .C. 

78g) is amended by addinz at the end thereof the following new 

subsection: 

"(g) Any United States person injured or threatened with 

injury by reason of a violation of this section or the rules and 

regulations prescribed pursuant thereto, and any person whose 

securities are being pi.rrchased or carried, may bring an action in 

the appropriate district court of the United States, or in the 

appropriate United States court of any .territory or other place 

subject to the jurisdiction of the United States, to recover damages 

for such injury or to enjoin such a violation". 

REPORTING 

SEC. 103. Section 13(d)(l)(B) of the Securities Exchange Act of 

1934 (15 US.C#6 78m(d) (1) (B)) .is amended to read as follows: 

"(B) the ·source and amount of the ft..md.s or other consideration used 

or to be used in making the purchases, and if any part of the purchase 

price or proposed purchase price is represented or is to be represented . 

by ft..mds or other consideration borrowed or otherwise obtained for the 

purpose of acquiring, holding, or trading such security, (i) a 

description of the transaction and the names of the parties thereto, 

except that where a source of funds is a loan made in the ordinary 

course of business by a bank, as defined in section 3(a)(6) of this 

title, if the person filing such statement so requests, the name of 

the bank shall not be made available to the public; and (ii) infor­

mation as to whether the margin requirements imposed pursuant to 
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section 7 of this title and the regulations pr orrrulgated theretmder 

are applicable and not being violated;" . 

EFFECTIVE DATE 

SEC. 104. (a) The amendments made by this title take effect on 

J~ 24, 1981, and the provisions of paragraph (2) of section 7(£) and 

section 7(g) of the Securities Exchange Act of 1934, as so amended, shall 

apply to any loan or extension of credit in connection with any purchase 

or carrying of any securities on or after Jt.me 24, 1981, if (1) such loan 

or extension of credit originated on or after such dat~, (2) any of the 

proceeds thereof used to purchase or carry such securities were disbursed 
-

on or after such date, or (3) the person who has obtained, received or 

used the loan -or extension of credit to purchase or carry securities 

acquires directly or indirectly by any means any additional securities of 

the same issuer on or after such date. (b) For the purpose of this 

=---· -,~-.... ... ._,_,,_,,_,, ... _ . 

(1) "any loan or extension of credit" shall be deemed to include 

all loans or extensions of credit to the same person in connection 

with the purchase or carrying of any securities of the same issuer; 

and 

(2) any "person" shall be deemed to include (A) such person, 

(B) any partnership, limited partnership, syndicate, or other gTOup 

which is deened to be a 11person11 pursuant to section 13(d)(3) of 

the Securities Exchange Act of 1934 and of which such person is a 

member, or (C) any other member of any group described in clause 

(B) of this ~entence. 
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TITLE II -- FOREIGN ENERGY INVES1NENT 

SHORT TITLE 

SEC. 201. This title may be cited as the "Foreign Energy Investment 

Ac.t of 1981". 

TAKEOVER MJRATORIAM 

SEC. 202. (a) During the period beginnm.g on July 1, 1981, and 

ending on March 31, 1982, except as provided in (b) of th.is section, it 

shall be unla~ul for any Canadian person to acquire, directly or indirectly, 

by purchase or trade any voting securities of a United States energy re­

sources corporation if, after such acquisition, more th.an 5 per centum 

of any class of voting securities of such corporation will be directly 

or in9-irectly -owned by . (1) such Canadian person, (2) any partnership, 

limited partnership, syndicate, or other group (within the meaning· of 

section 13(d) (3) of the. Securities and Exchange Act of 1934 ·c1s. ;U.S~C • . . 

78m (d) (3) of which such Canadian person is a member, . (3) the other mem-

bers of any such partnership·, limited partnership, syndicate, or other 

group, or (4) any combination of the foregoing. Any transfer of securi-

ties in violation of this subsection ·shall be null and void and shall be 

of no legal effect. 

(b) The prohibition contained in paragraph (a) of th.is section shall 

not apply to any acquisition which was the subject of an agreement to 

merge between a -United States energy resources corporation and a Canadian 

person prior to June 24, 1981. 
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INVES'IMENT STIJIJY 

SEC. 203. The Secretary of Energy, in consultation with the Secretary 

of State, the Secretary of Defense, the Secretary of the Interior, the 

Secretary of Corrrnerce, the Securities and Exchange Commission, and other 

appropriate federal officials and agencies, shall tmdertake a comprehen-

sive study of direct and indirect investment in United States energy 

resources enterprises by foreign persons and report his findings and 

recol'JITlendations to the Congress not later than March 1, 1982. In conducting 

the study, the Secretary shall consider and evaluate the following 

(1) the extent to which foreign cot.mtries, and particularly 

Canada, restrict, discriminate against.or discourage non-national 

ownership or control of their energy resources and deny reciprocal 

' privileges with respect .to energy ·resources; and 

(2) the effects on the economy,· energy policy, national ·security, 

and foreign relations ·6£ the United States, : and on .United States 

securities markets and investors, of discriminatory policies or 

practices of foreign countries, and particularly Canada, concerning 

United States energy resources enterprises. 

CERTAIN DEFINITIONS 

SEC. 204. For the purpose of this title 

(1) the term "Canadian person" means any individual who is a citizen 

or resident of Canada or any corporation, partnership, association, 

joint stock company, trust, or other entity or group which is 

organized t.mder the laws of or has its principal place of business 
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in Canada, or any other individual or entity or group which is owned 

or controlled directly or indirectly by such an individual or entity 

or group; and 

(2) the term "foreign person" means any individual who is a citizen 

of a country other than the United States or who does not reside in 

the United States or any entity which is organized tmder the laws of 

or has its principal place ·of business in a country other than the 

• United States, or any other individual or entity or group which is 

owned or controlled directly or indirectly by such an individual or 

entity or group; and 

(3) the tenn '.'United States energy-resources enterprise'"" means any 

business entity organized or existing under the laws of the United 

States or any State which --

(A) engages .. in (i) the exploration for, or the development, 

production, • or transmission of,_ crude oil or natural gas, (ii) the 

refinmg o~ petroleum· products,· or (iii) the develoµnent of alternate 

fuels; and 

(B) has assets valued at more than· $100,000,000 as of July :l, 

1981. 



To: 

From: 

EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL OF ECONOMIC ADVISERS 

_ Date: 7 /11 

Jerry Jordan 

Bob Murphy 

RE: Paper for CFIUS Meeting on Monday 

Treasury informed me late Friday 
that the draft paper on the Elf 
Aquitaine-Texasgulf deal will be 
distributed at the meeting on Monday. 

I'll che-ck first thing Monday 
morning to see if you'll be attending. 
I plan to sit in on the meeting in 
any event. 

Attached is a brief past memo 
concerning the Elf Aquitaine issue. 



EXECUTIVE OFFICE OF THE PRESIDENT 

COUNCIL OF ECONOMIC ADVISERS 

WASHINGTON, D.C. 2.0506 

July 7, 1981 

MEMORANDUM FOR: Frank Vukmanic . .> 

Bob Murphy FROM: 

SUBJECT: Elf Aquitaine bid for Texas Gulf 

This note briefly summarizes what I see as the two 
key issues on which an economic (as opposed to national 
security or antitrust) assessment must focus. 

First, the principal of minimizing barriers to flows 
of goods and services between countries is naturally 
extended to flows of capital. There is no good economic 
argument for restricting such flows. In a situation where 
a foreign government controls the foreign firm involved 
in the takeover, an argument can be made that future unfair 
trade practices (subsidies for intermediate goods, sourcing 
of supplies, dumping of final product produced in U.S.) 
are possible. Fears of predatory pricing by a U.S.-based 
subsidiary of a foreign government controlled firm are likely 
to be greater than in a case where the foreign firm is 
privately held because the foreign government may not be 
as concerned about short-term profits. In addition, some 
may argue that government involvement in private markets 
alone is a problem, whether it be domestic or foreign government. 
If, however, U.S. antitrust laws and dumping/countervailing 
duty laws are properly enforced, the distinction of foreign 
government controlled versus foreign privately controlled is 
of little economic consequence. What matters is the operation 
of U.S. domestic markets and fair international trade 
practices, not the operation of foreign home markets and 
the degree of government involvement therein. 

Second, the involvement of the Canadian Government 
through control of the Canadian Development Corporation (CDC) 
links the Elf Aquitaine-Texasgulf takeover with the broad 
issue of discriminatory Canadian investment policies. If 
the 37 percent share held by CDC was instead held by a U.S. 
company or another foreign concern, there would be little 
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reason for opposing the deal on economic grounds. Because 
- the deal includes a swap of Texasgulf's Canadian assets for 

the 37 percent share held by CDC, the issue arises as to 
whether discriminatory Canadian investment policy has made 
Texasgulf more susceptible to a takeover bid. Under current 
Canadian policy, Texasgulf's Canadian assets are more valuable 
to Canadian concerns than to U.S. or other foreign holders. 
This aspect of the takeover attempt suggests that economic 
issues pertaining to government involvement center around 
the Canadian National Energy Program (NEP), and not around 
the role of the French Government in Elf Aquitaine. Hence, 
discussion of this specific case might well be integrated 
with recent discussions in the Trade Policy Review Group (TPRG) 
concerning NEP. 

cc: JJ, BN, JB, AW, ES, MC 




