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THE WHITE HOUSE 

WASH I NG TON 

August 4, 1981 

MEMORANDUM FOR FRANK HODSOLL 

FROM: KATE MOORE . ~ f y\'\ 

SUBJECT: Meeting with Coast Guard on Interdiction 

Interdiction should commence about August 15 after the following 
h a s occurred: 

o Wr itten req uests f r om U.S. to Haiti to confi r m understanding 
t hat the t wo gove rnments will cooperate to i n terdict Haitian 
boats. Spe cific confirmation of permission to board Haitian 
boats is needed (cable to be sent August 4 or 5). 

o Haitians confirm agreement in writing. 

o Presidential Proclamation issued, authorizing Coas~ Guard 
to interdict. 

o Coast Guard redirects resources and specific i n terdiction 
plan is laid out. 

o Congressional delegation (Dixon of Black Caucus) departs Haiti. 

Issues and actions discussed at our meeting this afternoon are noted 
below. 

Legal 

o Presidential Proclamation needs drafting. DOJ to take lead, 
working with Coastguar d. Purpose of proclamation is to direct 
Coastguard to take a c t ion which is not currently within Coast Guard 
statutory authority but which the President can mandate. 

o Agreement was reached that one individual from the Immigration 
and Naturalization Service, should be on board for the purpose 
of making any a mne sty de terminations required. Sta t e's view 
was that either an INS or State Department official could be on 
board but both were not required. Admiral Hayes noted that the 
Presidential proclamation might include refere nce to this aspect 
of the interdiction. 



o DOJ will investigate pos s ibilitie s ·of confiscating ve ssels 
intercepted outside of U.S. waters. ' 

Logistics 

o The Coast Guard proposes to dedicate one "ship day" for the 
purpose of interdicting Haitians. This would require 3 to 4 
Coast Guard ships and occasionally an "embarked" helicopter, (i.e., 
one that leaves from the ship). The cost associated with this 
allocation is that interdiction of d r ugs will diminish. 

o The Coast Guard favors a having on board a naval officer of the 
Haitian navy. Such an individual could provide insights into 
a Haiti~n boat situation, and could serve as a liaison with the 
Ha itian navy. It would be necessary to make clear that the 
Coast Guard crew was responsible for protecting the Haitians, not 
the naval officer who would have no authority on the ship. 
Interrogation of Haitians should occur separate from the Haitian 
officer. 

\ 

o St~te n'epa ~tment will provide a Creole ·· interpreter on the 
Coast' Gua~ d ship. 

o Efforts would be targeted at traffickers who run motorboats 
versus sailboats. 

o Upon verifying a boat was attempting to transport illegal aliens 
into the U.S., the Coast Guard cutter would accompany 
the Haitian boat back into a Haitian harbor. Use of the Coast Guard 
cutter to accompany the boat would help make a firm impression 
that the U.S. is committed to preventing illegal flows. 

o The cc::i'ast Guard proposes to establish a liaison at the U.S. embassy 
in Haiti, with ship to embassy communications to allow the U.S. 
embassy to contact the Haitians. However, once Haitian naval 
vessels are operational in this joint effort, there would need 
need to be direct operational communications between the U.S. 
Coast Guard and the Haitian navy. 

o The Coast Guard often has media representatives on its cutters. 
A policy decision is required as to whether media should be 
allowed on Coastguard cutters in this effort to interdict 
ships. 

o Coast Guard policy in regard to intercepting "small leaking 
Haitian boats" will be to return them to Haiti. 

o The Coast Guard stressed that if a show of force is necessary 
they will prosecute it. Admiral Hayes stressed that death can 
occur, although the Coast Guard is highly cautious. Use of a 
we apon must be approved by Admiral Hayes . Warning shots 
must be approved by the District Commande r. In the eight 
years that the Coast Guard has been involved i 1 intercepting 
drug traffic it has fired into a total of four · vessels. 



o State Department and Coastguard will develop a paper by early 
next week that lays out the international treaty aspects, 
resources, timing, logistics and media guidance. 

Outstanding Issues 

o Given that we are interdicting ships in Haitian waters, what 
should be our posture with regard to Haitian vessels off U.S. 
shores? {e.g., beyond 3-mile limit?} 

o How do we assess results of efforts? 
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REF: STAT~ 203310 , 

1. C-EtlT IRF TEXT. 

- 2. SUAMMARY: I RAISED THE POINTS CONTAINED IN R~FTEL WITH 
FOR_,;IGN MH'.JSTf~R AND I N'I'Ti'.RI OR MINISTER. RFASTIONS !~'F ,tf: 
GENERALLY :POSI'.l'IVE,BU'f THE GOH WOULD LIKE; A WRITTJ:N 
REQE UST, fARTICULARY CONCPRNING PER~ISSION TO BORD 
HAITIAN VESSELS. AS WE PROCEED WE NE ED TO STREESS AS 
MU C 7l A S P G 3 S I P. LE 'J' RAT 'r HI S I S A .JO I N T .E F li' 0 E T AN D N O 'I' 
SIMPLY A UNILATERAL US INTBRDICTION OF Il!ITIN POAT 

- PEOPLE. WE ALSO NEED TO PLAN CAREFULY TITJ:; INITIAL 31:IZ TJ"R}~S 
• so AS TO AVOID CONFUSION AND INC JDEN'r::" ·WHFN 'rHE :POA'r --:,EOPLE 

ARE RETURNED. END SUMMARY. 4 

3. UPON RECEIPT REFTEL, I OB TAINED AN APPOINTMENT WITB 
.FONMIN FRANCISQ.UE THE . MOR!HNG OF AUGUST 3 AND P:XPP.11 Nr;fl 
OUR rn1'FN'l'IONS ALONG TBF LINES OF PARA 6 OF REFLTB. 
I SOUGHT ASSURAMC~S AS roNTAINED IN PARA 7 AND M~DB A~ 
ORAL REQUiSJ FOR GOH PERMISSION FOR TH EUS COAST GUA ~D 
TO POARD HAITIAN FLAG v r SSFJ,S WFICB w~ HAVE RBA.SON'[ :· 
JIELIFVE ARE TRANSPORTING ILLEGAL MI}R1HlTS. THE F11tff"[!.' 
PROMISED FULL SUPPORT IN OUR ~UTUAL EFFOPTS TO INTF PPlC T 

. ILL L~AL MIGRA'J1ION A.ND HOPED THA'I' THIS COPETIA'rION v.T(!i:L-, 

U'ffH EIT 'END TO DRUG TRAYFICKii l '.; . A.ND CONTRABAND MERCN :~~rn r :;F 
AS ~FLL. HE CONFIRMD FR OM AN ERA LIER DI SCUSSION THAT 
RADIO HAITI WOULii t~AKE "P.ROAllCAST~ IN CHEOLE CO ti 1:ERtH '!·~ 
INTFPD ICTION EFFORTS I\ND 'rHE INE!1i DED PROSEClTTIO:-J er 
TR.A} r IC ERS. AS FOR THJ'. POINTS ('ON TAHi~D IN PARf, -~, w~ 
RFSPOND f D THAT HAITI WOULD RFC~JV? BArK THE ILL~G fL A~ r ~N~ 

SIT: 
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1:JHSR · CO MMEN TS: 

PAGE 01 PORT AU PRI~CE ~98~ 
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INTERDJC1T1J;; 1:1 BY 1'Frn 80AST GUARD, T:IA'l' SUGHII,L'5'.:;AL ALIENS 
\:I OULD NOT :BE PROSF,Ctl rf'BD UPON Rl~TURN, A~JI, TEAT tRAF}'ICKK:RS 
WOULD !s:F: P/ OSECU'IED -AND 'fHH:IR BOA 'rS cowqscAT}~D. HIS 
ONLY QUALIFICATION WAS TEA11 W}: I\L~O PROS'SClJ'l'~: A"'lF.RICA..N TRAF'F"IC KB RS 
~N fl CNFISC ATr E0ATS WITH AMERICAN REGISTRY. 

4:. AS :FOR 01JH TlVQUT:ST FCR PBHMISSIOM 1110 "BO!TD R"A.ITIAN 
VESS .r .. LSS' ~·H}~ FGNMH~ MINI •1!tS IN (~E·n.:RAL A:;.ffEEMEI-J'l', BUT ASKED 
~OR~ NOTR SE QUESTING SUCH PERMISSION. HE SUGGESTED THAT 
THE NOTi EE DRA FTED IN TBRMS OF A JOINT UND3RTAKING OF 
US AND HAITIAN UNITS AS P\RT OF OUR COPERATION TO HELP 
BAITI SOLVE ITS PROBLEM OF ILLEGAL IMMIG RATION. RE ALSO 
SUGGISTED THAT WE INVI TE HAITIAN OFFICIALS TO BE PRESENT 
ABOARD us COAS'!:' GUAnn vrss r-~ T,S nrrRI/(~ n~TSRDICTION 
0PERATI 0NS SO AS Tn AVOIU ANY LATER MISU NDERSTNDINGS AND 
TO D~MONSTRATP JnRTB~H TEAT TRIS IA A JOINT UNDrRTA~INS. 

b. I TJJ\D A SEPAHA'I'1. MEE':l'IN'..} WITH INT};RIOR MINISTFJR 
~ERHODST WHO WILL HAVF THv~MOST DJRgcT OPE~ATIONAL 
PESPONSIBJLITY FOR HAITIAN INTERDICTION RFFORTS. AFTER 
EXP 1 A I N IN G THE CUR HEN T S i 1' A 1' U I ON , IN CL U D HJ G OUR REC/ U EST 
~-·01-t PE'ltMISION TO BOARD HAI'J'IAN VFss1ns, BERJIOUtT RESPONl\1::D 
TH/IT TH E GOB HAS NJWJrn 'I' OLERATED THIS IlI.f'.GAL l'RH'J:'IC, }iU ~' 
THAT IT HAD INSUFFICNfT RESOURCES TO CON~ROL IT AND WAS 
PLEASED TO COLLAEORA~E WITH THE UNITED STATEa IN THE 
:NTBRD1C1' ION "EFFOR'l'. HF '.,JO '!'f~D T~A.'l: 'P Bf ~10S'I' EF:fECITVE 
THE INTERDICTION SHOULD TAKf ?LACE AS CLOSE TO HA ITI AS 
t"' O~; sun,E. HE THEN Wf.UT ON TO SPl~AK AT Lr~ 1~G-F.T ABOUT 'I'HF 
H3ED TO CREATE JOBS IN HAifl hND PRMOTE DEVELOPMENT IN 
GENERAL IF THIS PROELBM I S TO BE FULLY RESOLVtD. AS FOR 
THE AS SURAN CES AND REQUEST CONTAINED IN PARAS ? _!ND~ 
or TRE REF'L'EL, EFRROElJFT SAID THAT IT SEEMED ALL HIGHT IN ' 
FR INCIPL~ _B UT THAT HE WOULD LIKE TO SEE OUR REQOEST IN ~RITING. 

G. COMMENT: ·IT IS IMPORTANT THAT WE PRESENT TaE INTERDICTION 
r·Fl:'ORT AS A JOINT UNDER7'AONG A.ND NOT SI11PLY \ 
AS A UNILATERAL US ACTION TO STOP HAITIAN . BOAT PEOPLE. 
JTH ~RW I 5f THE GO R WOULD~~ ESPECI~LLY VULNERAELE TO THE 
:HARGl OF KNUCK LING UNDER TO US PRESSURE IN ALLOWIN~ US TO 
CONTROL ITS WATERS. FRA NCISQUES SUGGESTION T INVITE 
HAITIAN OFFICIALS ABOARD OUR US COAST GUARD CUTTERS 
SEEMS A SSNSIBLE STEP I~ THAT DIRECTION. ALSO A FOLLOWUP 
SPECIFIC PROPOSAL TO THE iALTERS/ DUVALIER LETT8R TO 
1 EN D T EC H N 1 CAL }, ND AT BR IA L SUPPORT TO II O LS TE R H A B ' I AN 
I N1 tRDIC'T'ION -EF:Ji'O RTS \\IOLTLD Bf} VERY r:n:L.P'FUL TO SHOW A 
Bf.I ,MJC ED Efi,OR'T'. l1UJ3LlC S'T'A'I'EMENTS, Of COURtSE, SHOULD 
! LSO FOLLOW THIS LIN £ . 

? . Ii.'}; ARE DRAFING A NO"n: r.orITP.Pl!NG TBF A~SURANCJ~S AND 
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~-i . ADDITIONAL QTJE~iTIOtJS DR POINTS WE WOULD LIKE TO RAISF: 
; :'f THIS POI NT WITH RSP:B~ C'r TO IN TFR1HC'fIOt-J l1 FFO R1rs ARB: 
(A) DO WE INTNED INTERDICTION EFFORTS WI TH IN 12 MILE 
LIMT AS WELL AS BE YONDt AND WOULD THIS REQUIRh ADDITION!L 
F?HMISSION rr•o SKTZt 1/SSSLLS OTHER 1"fHAN UNDj;fl !IA. I TIAN . VLA.G? 
(Ji) tt.':i.ED CitJ RJ,;rVN~· VIS~· nv PS 1l'EGB.MIC:AL L T t AM, DOES 
JS cn .. sT GI -AR T, -~'1dL ('(li'l }'l 1W l!'.f' OF F.'.ACJLITI ?S I N POHT DE 'PA.IX 

H ' 

I' OR 1ANDI~1C H!T}'\.') lC'l?f) F.': I'rIANS? 1tJILL TrY GOAS'l' GlL~RD PtflSCNNEL 
?I'. N/ 2Dl:D ;; :J CJRSI fi"' DDRHi ~ T' ':(1.: I NT ITP.L I NTEHDIC'.l'IC\N ·OP]:HA'l'T011l ? 
(C) HJ! YI 1tf1 i·,WV l<.;D AF?!lD l-: ITB. AN ARR\NGEM ENT WI·fR' 'l'HI: I.CM 
TO HAL~ 1'W'. 1R P:::-HSONNEL I 1J HAITI "BI 'l'HE '.PIME ~1 8.E BO.A'I' I'EOPLE 
AF?.F: PF'!' PRNED TO RA11I? I'I' JS EITR.EMELY IMPORTANT rl'HAT 
'l'H E F}:?ST GHOUPS OT' rl}.ITIA~,s TO Y8 RE'rUR N:SD REc t: IV:E 
ORD'r~f1.LY AND GOOl; ']'li~ AT M"E! ,' T. IN VIF, ii7 OF 'I'HR SP~.HSF FACILITT~f; 
TN fO:'T DE PAIX AN1) ITS ; F.IJ'~i~CE FROM PO R'l' AU PRINCi 
THIS . n :sn:PT ION WOULD t✓ F.rD 11 0 BE CAR !: FULLY , PLANNED TO H~CLUDE 
'J'HF GOH, TH1 HAT'T'IAN mm :R oss, TH}~ ICM D' I' OSSIRLE, AN"D 
( iUR C: .,.,Llf~'S (li') \•1f::° AT AR PA ~;!"~• \\t' NS Af>1i"' Atjm1 1•pA'l1EJ) rn 1: i-- t!. 't. ., ..! 1.. • J.J 1 .. . _ ~ l 1 'd J L. 1 , [.!, _tt t ~-· .t-.. r-.: l v . r,_ _ , .. n. 

:OMMUNICATIONS Bt T?~EN US COAST GUA~D VESSELS AND 
" AI1'IAN OETI CIALS ON nm NORTH COAS 'J' ? A(; AIN, TRE OBS ER VATIONS 
OF TEE Ti; CHNICA.L TE!\M SHOULD BElJSEFUL IN ASSESSING TEE 
~URR EN T HAITIAN CAPACITY. • 

~. A FINAL S}: FL RVIDl~NT ;:0~1MENT IS 'l'HAT TH~ INTIAL 
unrn .1) IC.HION EFFORT \HL L FL CI.OS.ELY SCRUTTtHZff\ RY 1I'fD: 
PREE: AN D OTHER OBS~hVERS A~D ~E N?SD TO MAKE SURF TTTE 
1."' rn S'.l' S:<:PXRBS 1\R:8 lJON:2 AS ~,MOOTBLY At.JD INICIDENT :F'R:EF. 
AS rrssI~IE, BVk N IF THI S EN TAILS SOME DELAY IN TFE ' 
0Pfj\TI ONS . WE ALSO NbTE TH AT CODEL DIXON WILL BE IN H~ITI 
~ ~ o~ AUG us~ 11~1j, AND MAY ~T~Y A FEW DAYS LON~FH ON 
VACt, ' I 1l M. ¼'F SHOULD \i.'A l'J' ui:rrrt AFT ER HIS 
, · 1:: ~:, ::. d 'f' f?. •: ,1 0 ;< F. G I N T N '? ~~ n D r- C 'l l O N A CT r O M s . p Ji"r.'r1 G 
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·, .•.T'l'OHrd"' G1~N:FRAl, SMJ'fo SP.ID THE COAST '.iUA RD WOULD 
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AGRE1:D UPON IN SROH~' . ORLrn 1 A. MUMBFR OY THESE ARF 
THE PARTICULAR CON C~~RN VlD ,RESPONSIBILITY OF ' THF, DFPART
t-'.ENT OF STATE, ESPE r. IALLY THOSE CONCEHNING , THE EFFEC 1P 
OF THE IMPLEMENTATION OF SELECTIVE INTERDICTION ON 
OUR ]ILATYRAL RELATiONS WIT3 HAITI. SPFGIFICALLY 
(BUT NOT NEC ESSARILY EXH AU STIVELY) THESE ARE: 

A) THE NJ:C ES_SITY TO INFO nM 1rHE GOH OF THIS D'E'.CISION. 

::S) THE NECESSITY TO SECURE GOH AGR:EEMENT TO RT<:CEIVE 
BACK INTERDICTED VESSELS CARRYING ILLEGAL MIGRANTS. 

C) THE NEC ESSITY TO REQO~ST PERMISSION OF THE GOE 
TO BOARD AND INSPECT HAITIAN VESSELS ON THE HIGH SEAS 
DEPA R TI NG HA I TI W I '!'TI MI G R UJ TS • WE W OU L D P R KF' ER A ,/} / ( 
BLANKET Pl;RMISSION BUT l~I LL 'RE WILLING (RELUCTANTLYt/ t,,.J 
TO SWI'TLE }'OR H:RMISSION ON A. CASE :BY CASE BASIS. ' 1 

D) THE NE ED TO DETE RM INE WHA T CONDITIONS IF ANY, THE 
GOH MAY INSIST tTPON TO AJ,L0 \1l THE SUCCESS FUL I MPL}\MENTA
TI ON CH' A STtT.CTTV'E"71'ITE1{!JTC'T"!tJN 'p-~OGRAl1 ~--- --~---

"·--------------· 
I ) TBE NEED TO PROVIDE DEP~RTMENT OF ST ATE INPUT INTO 
~gE DEVELOPMENT OF THE ACTUAL IMPL EMENTATIO N PLANS 
FOR SELECTIVE INTERDi tTION SO THAT TH~Y yI LL TAKE 
ACCOUNT OF' GOH REACnONS AND BILATERAL POLI TI CAL CONCERNS. 
IN PARTICULAR WE WOULD WANT TO AVOID BEGl~NING A MASSIVE, 
COS TLY PROGRAM THAT COULD ALIENATE THE GOH AT THE 
OUT SET. 

F) THE NEC ES SITY FOR CR EATING A MECHANISM TO MEET 
OU R INTER NATI ONAL TREATY ORLIGATIONS AGAINST REFOITLMENT, 
I.E. RETURNING REFUGEES TO COUNTRIES OF PERSECUTION. • 

~) THE NEID TO .DEVt LOP PRESS GUIDANCE, TALKING POINTS 
AN D CO NTINGEN CY PLAN S TO DE~L WITB THF SPECIFIC CONC ERNS 
Jn30UT A SELECTIVE--INTERDICTION PROGRAM WHICH \'/ILL 
RAPIDLY DEVELOP, E.G. WHBTHSR FORCE WOULD EE E~PLOYED 
IO BNSURE COMPLIANCE. 

H) 1' RE NE~D TO DEV}1LOP P. PliELIC AWARFNESS TITAT MUCH 
OF MIGRATION AT THIS TIME JS IN THE HANDS OF TTNSCRUPULOUS 
T~AFFICK ERS AND IS NOT THE SYMPATHY INSPIRING SMALL 
L:?A.KY WOOJ)FN BOAT LADl2t! ~JITH DEF'EN SELES S WOMEN AND 
CHILDREN. 

:; . THE D:E:PARTMBNT DOES NOT YET HAVE DEFINI'PIVE ANSWERS 
1
) 1'.HE :F'OR 'FG OING. H0 1o/EVF,R, WF ARF. FA.CED WI'l'H THE 
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IMMfDIATE NEED ~O OFFICIALLY INiciRM THE GOH OF THE 
IMMINENT IJv1PLU1ENTA'l'ION OP A SELECTIVE INTERDICTION ·· , 
PRO~RAM. DURING AMBASSADOR LEGER'S REtENT NI SIT TO • 
THE DEPARTMENT HE WAS INFORMED ABOUT THE PiESIDENT'S 
IMPENDING AtHlOHNC'Er,iENT OE' THE CONCLUSION OF THE TASK 
FORCE .ON RFFUGEES AND IM~IGRATION AND THOSE POINTS 
OF THIS PrLICY THAT WOULD HAVE IMMEDIATE IMPACT ON 
HAITI (PARA 4 REFTE L). DEP~RTMENT RECOMMENDS THAT 
POST IMMEDI&TELY CALL UPON TBE APPROPRIATE OFFICIALS 
OF TH~ GOH TO INFORM THEM OF THE IMPENDING IMPLEMENTATION 
OF 7AE NEW IMMIGRATION POLICY AND HOW IT WILL AFFECT 
HAITI USING TEE POINTS l<~DE IN PARA 4 RF.FTEL. · IN 
THE RECENT CONVERSATION WITH AMBASSADOR LEGER aE WAS 
HLF'ORMED OF THE ADMINISTRATION'S DESIRE TO · PHOMPTLT 
SEEK ADDITIONAL LEGISLAtr•roi~ TO FACILITATE '11HE COAS'l' // ; 
c;UARD TO INT:SRDICT ILLEGAL MIGRAN'fS AND RETURN THEM ;/' .' i 
TO T H:F; I R CO UN 1' RY O Y OR T G I N . WE ARE I N }, 0 RM E 1) :BY DO J "" (~ 

TITAT THE AUTHORITY TO BEGIN SELECTiVE INTFRDICTION 
ALR}:ADY EXISTS . 

' - "' • M ~ •••-- •· •--- • •, • ... " • • -......,..:..- ,1;-a!_.-.,__.<,) __ •4 •- -.--- ----••-... -

6-~--·-s-INC"E""-THrAS1'RC-fr-~or-.J1l ITS- -PCT'r!cT- "'f-O--·n ~-·MOSiJi-i·HMEDI-ATEL Y 
IMPLJ!ME:NTED IS THE SELEC'i'IYE INTERDICTION PROGRAM 
MlD SINCE THE GOR ~HJST EE CONSULTED BEFORE ANY SUCH 
PRO}RAM CAN BE IMPLE~ENTED; DEPARTMENT~REQUESTS TH!T 
?OST USE THE FOLLOWING TALKING POINTS IN INFORMING 
THE GOH ABOU~ THE IMPENDIN~ SELECTIVE IN~ERD!CTION . 
PROGRAM: 

A) TRE USG HAS DECIDED TO BE~IN SELECTIVE INTERDICTION . 
OF ILLEGAL MIGRANTS. THIS WILL TAKE PLACE VERY SHORTLY. 
POSSI13LY WITHIN DAY-S. THIS IS SOMEWHAT EARLIER THAN 
HERETOFOR ANTICIPATED BUT THE URGENCY OF THI PROBLEM 
REQUIRES A PROMPT AND DIRECT RESPONSE. IN VIEW OF 
OUR COMMITTMENT TO CONSULT WITH .THE GOH IN IMPLEMENTING 
THIS PROGRAM WE WISH TO CLARIFY THE FOLLOWING POINTS 
AND SF.EK RECONFIRMATION OF GOH COOPERATION. 

3) SELECTIVE INTERDICTION WILL NOT IN !NY SBNSE BF 
A QUOTE BLOCKADE UNQUOTE OF HAITI. 

C) IN SO FAR AS POSSIBLE, IT WILL BE DIRECTED AT 
TRAFFICKERS OF ILLEGAL MIGRANTS. 
U) EMPHASIZE TH~ QUOTE SELFCTIVE UNQUOT~ NATURE OF THIS 
INTERDICTION EFFORT AND POINT OUT THAT INITIALLY ONLY 
A SMALL NUMBER OF COAST GUARD VESSELS WILL ]E EMPLOYJm 
1N THIS :F:FFORT. 

E) (IF ASK~~D) ONLY THE MINIMUM, NONLETHAL FORCE NECF:SSARY 
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EN SURE COMPLIANC }: ·w rr.1 BE EMPLOYED ]Y THE 'coAST ~UARD, • 
CH IS VERLEXPERI EN CED AT THIS TYPE OF OPERATION, 

/ I ' 

THE GOH WILL BE INFOR MED WITH AS MUCH AtiVANGE NOTICE . 
POSSIBLE OF THE 1'ETU RN TO HlITI OF ANY VESSE LS IN'l'ER- ';:; 

;TED. (}_S !'ER THE CONC ERN l1~X PRESSED BY Al1BASS ADOR 
~ER A~D TH E ASSURANCES GIVE N TO DIM IN PARA 6 REFTEL). 

tEQUEST THAT POST, AT THE SAME TIM E AS IT INFORMS 
E GOH, AS PER THE FOREGOI NG, SEEK GOH ASSURANCES THAT 

WILL RECEIVE BACK TO HA ITI ANY ILLEGAL ALIENS INTER
CTED BY THE COAST GUARD, TH&T SUCH ILLEGAL ALIENS 
LL NOT BE SUBJECT TO PERSECUTION UPON THEIR RETURN, 

:A T THEY WILL PROSECUTE TRH'FICKERS AND CONFISCATE 
!SSELS USED FOR THE TRANSPORTATION OF ILLEGAL MIGRANTS 
CTURNED TO HAIT I BY THE GOAST GUAR D MAK ING THEM UN
JA. ILABLE FOR CONTIN UED trSE IN ILLF,:;AL MIGRANT TRAFFICKING. 

• ALSO, IN • ORDER--· ro ··A S S r ·s-r--··H~~'I Tr~rN"'TTE··-CONTRO'Ii°'-◊-F .,. 
LLEGA L- M IGRA T-ION AN D· TO . PRO'l'ECT· THE UN I TED · S 'I' ATES FROM 
UGH ILLEGAL MIGRATION REQUEST THAT POST SEEK BLANKET -
OR PERMISSION TO BOARD HAITIAN FLAG VESSELS WHICH WE 
AVE REASON ·ro :B ELIEVE AR}"! TRANSPORTING }ILL ,~GAL MIGRANTS. 

\ 
) . . DEPARTMENT WILL KEEP POST INFORMED OF DEVELOPMENTS 
iE THEY OCCUR AN D WILL PROVIDE TO POST FURTHER INFORMATION 
dITH REGARD TO THE DETAI LS AN D SCHEDULE OF IMPLEMENTATION 
OF THE SELECTI~E IN TERDICTION PROGRAM AS SOON AS THEY 
ARE AVAILABLE. DEPARTMENT WILL APPRECIATE POST'S COMMENTS 
AND POST'S REPORT OF GOH REACTION AND : RESPONSE TO SPECIFIC 
R]:QUES TS. STOESS F,L 
B1' 
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.,MEMORANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASH I NGTON 

August 12, 1981 

FRED FIELDING 

KATE MOORE 

Coast Guard Interdiction 

t 2 AUG 1981 

Attached is an opinion from the DOJ's Office of Legal Counsel 
regarding Presidential authority to initiate interdiction of 
Haitian vessels attempting to bring illegally aliens to the 
United States. 

According to this opinion, the President has authority to 
enter into an agreement with Haiti to interdict boats sus
pected of breaking United States/Haitian migration laws. 
A Presidential proclamation may be a requirement to initiate 
this activity. Therefore, I would appreciate yoµr reviewing 
the attached. 

This opinion is also being reviewed by the Legal Adviser's 
Office (State), the Coast Guard's legal office, and by NSC 
counsel. 

If you have any problems with the attached, please let me 
know ~ ~lose of business tomorrow , Thursday, August 13. ~ 

Mq y thanks. ✓ ,/' 
~ ·1 ~ i·..., 

~~✓ .y ~/ 

~~~l • ~ ·~ 
~ 

1 

ttachment J/H , OlC. ~ 
Lv{ //c '/1..' ' 

/1710~ f p r t l~(L--, 

~ ti~ - ~ 



Office of the 

U.S. Department of Justice 

Offi ce of Legal Counsel 

Washington . D.C. 20530 
Assistant Attorney General 1 1 A'JG '!.~l 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re: Proposed interdiction of Haitian 
flag vessels 1 

This responds to your inquiry of August 7, 1981 concerning 
the implementation of the proposed i ~terdiction of Haitian flag 
vessels. As presently formulated, the Government of Haiti and 
the United States will enter into an agreement (the Agreement) 
permitting the United States Coast Guard (Coast Guard) to stop 
Haitian flag vessels, board them and ascertain whether any of 
the Haitians aboard ha~J...e_f t Haiti in violation of its travel 
l~ws and whether they - intend to trave1 to ~q~--~uif~} _ed -Sta-tes ·- - • 
in v12_:1;2 J_i9_11 __ q _f~ Unj,_t._~d ,_$_t_a_t _e_~-- inu:nig r ~tj._on_ 1.9 \:'.1.~ . .!, Individuals 
wh_o .. a re de_termined to have lef "t;_ Hai ti i1 l ~g _qll.y. _.will be returned 
to Haiti pursuant to the President's authority in the field of 
foreign re-la tions in order to assist Hai ti in the enforcement of 
its emignil...o..IL.l aws. Those who have left Haiti, whether legally 
or illegally, in an attempt to enter the United States illegally 
will be returned to Haiti pursuant to the President's authority 
under 8 u.s.c. §§ 1182(f) and 1185(a){l) to enforce United 
States immigration laws, to protect our sovereignty, and as 
an exercise of his power in the field of foreign relations. l/ 

The Coast Guard plans to intercept the Haitian vessels in 
the Windward Passage, on the high seas but relative ly close to 
Haiti. 2/ At that point, Haitians will be headed toward either the 
United States or the Bahamas. Although experience suggests that 
two-thirds of the vessels are headed toward the United States, 
it is probable that, as the interdiction continues, an ever-

t
increasing number will claim they are going to the Bahamas. 
Unless the Haitians admit they are coming to the United States, 
establishing their intended destination may become more difficult. 

1/ We note that the Agreement does not cover United States vessels, 
either while they are in Haitian waters or while they are on the 
high seas. Therefore, the Agreement does not contemplate the return 
of the Haitians on board such vessels to Haiti. 

2/ Placing the Coast Guard vessels closer to the United States 
Ts apparently not possible because of the increased difficulties 
and costs of d e tecting and interdicting vessels from Haiti once 
they have traveled far from Haiti and the practical problems of 
caring for the Haitians during the four day voyage back to Haiti. 



1. Effect of the Immigration and Naturalization Act 
(INA): The interdiction will not be affected by the p rovisions 
of the INA. Aliens are entitled to exclusion proceedings only 
when they arrive "by water or by air at any port within the 
United States." 8 u.s.c. § 1221. They are entitled to deporta
tion proceedings only if they are "within the United States." . 
8 U.S.C. § 1251. Asylum claims may only be filed by those 
"physically present in the United States or at a land border 
or port of entry." 8 U.S.C. § 1158(a). Since the interdiction 
will be taking place on the high seas, which is not part of the 
United States, 8 u.s.c. § 110l(a)(38), none of these provisions 
will apply. 

2. Coast Guard authority to enforce United States laws: 
The Coast Guard is authorized to stop ships upon the high seas in 
order to detect violations of American laws. 14 U.S.C. § 89(a). 3/ 
The interdiction at sea of a foreign flag vessel requires the -

ii This section states: 

The Coast Guard may make inquiries, 
examinations, inspections, searches, 
seizures, and arrests upon the high seas 
... for the prevention, detection, and 
suppression of violations of laws of the 
United States. For such purposes, commis
sioned, warrant, and petty officers may 
at any time go on board of any vessel 
subject to the jurisdiction, or to the 
operation of any law, of the United States, 
address inquiries to those on board, examine 
the ship's documents and papers, and examine, 
inspect, and search the vessel and use all 
necessary force to compel compliance. When 
from such inquiries, examination, inspection, 
or search it appears that a breach of the laws 
of the United States rendering a person liable 
to arrest is being, or has been committed, by 
any person, such person shall be arrested or, 
if escaping to shore, shall be immediately 
pursued and arrested on shore, or other lawful 
and appropriate action shall be taken; or, if 
it shall appear that a b~each of the laws of 
the United States has been committed so as 
to render such vessel, or the merchandise, 
or any part thereof~ on board of, or brought 
into the United States by, such vessel, liable 
to forfeiture, or so as to render such vessel 
liable to a fine or penalty and if necessary 
to secure such fine or penalty, such vessel 
or such merchandise, or both shall be seized. 

- 2 -



. .. 

permission of the flag state, which the contemplated Ag reement 
expressly grants. 4/ The authority for returning the Haitians 
who are attempting to e n ter the Un i ted Sta t es 1Jlegally 111§.Y ~ 
be found 1n both sta tutory a uthority and impli.ed Con s,,t i t utional 

~ t fior1 de r Articl The two statutes ~ re 8 ·u. s. c. 
§§ 1182(f) & 1185(a)(l). The first, 8 u.s.c. § 1182(f), states: 

Whenever the President finds that the entry 
of any aliens or of any class of aliens 
into the United States would be detrimental 
to the interests of the United States, he 
may by proclamation, and for such period 
as he shall deem necessary, suspend the 
entry of all aliens or any class of aliens 
as immigrants or nonimmigrants, or impose 
on the entry of aliens any restrictions 
he may deem to be appropriate. 5/ 

The second, 8 U.S.C.A. § 1185(a)(l), provides: 

(a) Unless otherwise ordered by the President, 
it shall be unlawful --

(1) for any alien to ... attempt to 
... enter the United States except 

C\ 111(/ under such reasonable rules, regulations, -
,h ~1v and orders, and subject to such limita-
~ tions and exceptions as the President >' may prescribe; •••• 

~~ ~ Under § 1182( f), the President would make a finding that the 
entry of all Haitians ·~ithout proper documentation is detrimental to f the interests of the United States and issue a proclamation supending 
their entry. It could be argued that the entry of illegal aliens, 
Haitians or otherwise, is already "suspended" since it is already 
illegal for them to come, and that the section is directed against 
those who are otherwise eligtble. The section, however, is not limited 
by its terms to documented aliens, and the legislative history is 
silent on this point. Since the section delegates to the Presi-
dent the authority to exclude eritirely certain classes of aliens, 
we believe that a return of the Haitians can be based on the Coast 

4/ The continuing jurisdiction of a country over vessels flying 
Tts flag on the high seas is a basic principle of international 
law. 1 Oppenheim, International Law§ 264 (8th ed. 1955). This 
principle has been codified in the Convention on the High Seas, 
art. 6. 13 U.S.T. 2313, T.I.A.S. No. 5200. Ships flying no fla <3::;. 
may also be stopped to determine if they are stateless. {r-\~trl'f'c,..,vr 

------ L,_.,.,~ 
5/ Neither this Office nor INS is aware of any time when the 
power granted by this sectirin, added in 1952, has been used. 

- 3 -



Guard's power to enforce federal laws. 14 u.s.c. § 89(a). 
Likewise, § ll85(a)(l) makes it unlawful for any alien to enter 
the country unless in compliance with the rules and limitations 
set by the President. All of the undocumented Haitians who are 
attempting to enter the country are therefore doing so in viola
tion of this section. See also 8 u.s.c. § 1103 (Attorney General's 
duty to control and guard tneborders); Ex parte Siebold, 100 U.S. 
371,396 (1879)-~_/ 

Implied constitutional power is less clear. Where Congress 
has acted, the regulation of immigration is an area in which Congress 
exercises plenary power. Kleindienst v. Mandel, 408 U.S. 753, 
766 (1972) (power to exclude aliens prevails over First Amendment 
interests 6f citizens). There has been recognition, however, 
that the sovereignty of the nation, which is the basis of 
our ability to exclude all aliens, is lodged in both political 
branches of the Government. See Ekiu v. United States, 142 U.S. 
651, 659 (1892). An explicitaI"scussion is found in United States 
ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950). Rejecting 
a claim that it should review regulations which excluded a 
German war bride, the Court stated: 

Petitioner contends that the 1941 
Act and the regulations thereunder are 
void to the extent that they contain 
unconstitutional delegations of legis
lative power. But there is no question 
of inappropriate delegation of legislative 
power involved here. The exclusion of 
aliens is a fundamental act of sovere~gnty_. 

"The rigfit co do so stems not alone from 
legislative power but is inherent in the 
executive power to control the foreign 
affairs of the nation. United States v. 
Curtiss-Wright Export Corp., 299 U.S. 
304; Fong Yue Ting v. United States, 
149 U.S. 698, 713. When Congress 
prescribes a procedure concerning the 
admissibility of aliens, it is not 
dealing alone with a legislative power. 
It is implementing an inher~~t _executi~e 
power. -

6/ Given the desperate physical condition of many of the Haitians 
round on the high seas, the Coast Guard may, in particular situa
tions, also be acting pursuant to its duty to render aid to 
distressed persons and vessels. 14 u.s.c. §§ 2, 88. 
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338 U.S. at 542-43 (citations omitted) (emphasis added). See also 
Savelis v. Vlachos, 137 F. Supp. 389, 395 (E.D. Va. 1955) aff•cr;----
248 F.2d 729 ( 4th Cir. 1957) {dictum). 

The President, in the exercise of this inherent authority, 
would be acting to protect the United States from massive illegal 
immigration. His power to protect the Nation or American citizens 
or property that are threatened, even where there is no express 
statute for him to execute, was recognized in In re Neagle, 
135 U.S. 1, 63-67 {1890). See also In re Debs, 158 U.S. 564, 581 
(1895); United States ex reY:-M°artlnez-Angosta v. Mason, 344 F.2d 
673, 688 (2d Cir. 1965) (Friendly, J. concurring); 50 u.s.c. § 1541 
(War Powers Resolution). 7/ A recent Supreme Court decision points 
out that, in the absence of legislation, it was a common perception 
that the President could control the issuance of passports to citi
zens, citing the the foreign relations power. Haig v. Agee, No. 80-
83 (S.Ct. June 29, 1981), slip op. at 12. -- --

Tiie President may al s-9_ 2 _~1_ .. ~,?_!"_~ t ~_:;:-n the boa ts with the . flag 
state's permission as an exercise of his power in the field of 
f6r.-efgnreia tio-n·s ,- ar1eld ·inwhfcli "with its important, complicated, 
delicate ana--·mafiTfora ·- p r ciolems~-- -the President alone has the power 
to- speak-·-c;r -f{sten- ·as a-·r _~.P.i~~en ti=l.tive of the .. nation-." u~nitea -
States --v ~·--c-iirl:J_-s s -=-wright Export Corp., 299 u .' s. 304 -,· 319 (1936). 
See also NarenJi v. C1viletti, 617 F.2d 745, 747-48 {D.C. Cir. 
T979T;cert. denied, 100 s.ct. 2978 {1980) (regulation of Iranian 
students); Chicago & Southern Air Lines, Inc. v. Waterman 
S.S. Co., 333 U.S. 95 (1948) (regulation of foreign airlines). 
The President's power is strongest where he has well recognized 
constitutional powers (foreign affairs) to which Congress has 
added statutory delegation (8 U.S.C §§ 1182(f), 1185). 

3. Coast Guard authority to enforce Haitian law pursuant 
to an Agreement entered into by the Executive: The Coast Guard 
has submitted a draft Agreement that would permit the Coast 
Guard to board Haitian vessels in order to determine whether any 
alien is committing an offense against Haitian emigration laws. 
The issue which arises is whether the Executive can enter into 
an agreement under which the United States agrees to detain Haitians 
who are emigrating in violation of Haitian law in order to return 

21. This Office has relied upon such inherent authority in an 
opinion, stating that the President could act to prevent airplane 
highjackings by placing marshals on board, even in the absence of 
express authority to take such preventive measures. Memorandum 
to Wayne B. Colburn, Director, United States Marshals from Leon 
Ulman, Deputy Assistant Attorney General, Office of Legal Counsel, 
September 30, 1970, at 2-3. 
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them to Haiti. The President's authority to enter into e xe cutive 
agreements with foreign nations may be exercised either under 
Congressional authorization or the President's inherent authority. 8 
The President's power to enter into such agreements on his own 
authority can arise from "that control of foreign relations which 
the Constitution vests in the President as a part of the Executive 
function," 39 Op. Att'y Gen. 484, 486-7 (1941). 9/ The limits on 
Presidential power to enter into these agreements are not settled 
and have aroused controversy from the earliest days of our 
Republic. 10/ • 

We believe that authority to enter into the Agreement 
is proviaecf- oy~(wo-_-so-urc·e·i -- ~~:.t he_: ES?~~-~-9el e..9 ated by Congress· to 
the. Presid e nt, - --~-l;i_r.9~gh ttie .. Atte>;r-n~y _Geo.i.~-~J. 0) to __ gt,1ard _ tpe _po_r:9ers, 
8 u.s~-c-:--·-~·-~1103(a ~ 11.d the President's authorUx in the field 'of 
f@eign relatiQns. The arrest of Haitian citizens as an aicf to 
Haiti's enforcement of its emigration laws will enable the President 
to curtail the flow of Haitians in the furtherance of his "power and 
duty to control and guard the border~ against the illeg al entry of 
aliens." Id. ~ The breadth o f the President' s au t hority in the field 
of foreign relations is extremely broad, as illustrated by the numerous 
executive agreements that have been negotiated and upheld by the 
courts. 11/ See United States v. Pink, 315 U.S. 203 (1942) (Litvinov 
Agreement); UnITed States v. Belmon'f-;-301 U.S. 324 (1937) (same); 
Tucker v ...... Alexandroff, 183 U.S. 424, 435 (1901) (Mexican/United 
States agreement to permit both countries to cross the border in 
pursuit of marauding Indians) 12/; Dole v. Carter, 444 F. Supp. 1065, 
1068-69 (D.Kansas), motion denTed, 569F.2d 1109 {10th Cir. 1977) 
{return of the Crown of St. Stephen). 

8/ E. Corwin, The Pr~sident's Co~trol of Foreign Relations 
116-17 (1917) {Corwin). 

9/ Agreements executed by various Presidents for the settlement of 
claims of United States citizens against foreign governments are 
examples. See Dames & Moore v. Regan, 49 U.S.L.W. 4969 {July 2, 
19 81) . 

10/ E. Corwin, The President, 216-233 {3d ed. 1948) (debate between 
Hamilton and Madison over the constitutionality of Washington's 
Proclamation of Neutrality); L. Henkin, Foreign Affairs and the 
Constitution 177 (1972) {Henkin). 

11/ Henkin, supra, at 179. 

12/ 2 w. Malloy, Treaties, Conventions, International Acts, 
Protocols and Agreements 1144 (1910) (Malloy). 
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An agreement to aid the enforcement of the Jaws of another 
country is not without precedent. In 1891, the United States 
and Great Britain entered into an executive agreement pro
hibiting for one year the killing of seals in the Be~ing Sea. 
Modus Vivendi Respecting the Fur-Seal Fisheries in Behring Sea, 
l W. Malloy, Treaties, Conventions, International Acts, Protocols 
and Agreements 743 (1910) (Malloy). This agreement permitted the 
seizure of offending vessels and persons if "outside the ordinary 
territorial limits of the United States," by the naval authorities 
of either country. Id., Art.III. "They shall be handed over as 
soon as practicable to the authorities of the nation to which 
they respectively belong ... " Id. As there was no statutory 
authority for this agreement, tnePresident acted pursuant to 
his inherent authority in the field of foreign affairs. 

Between 1905 and 1911, Presidents Roosevelt and Taft entered into 
a series of executive agreements that permitted the United States 
to operate the customs administration of both Santa Domingo (now 
the Dominican Republic) and Liberia. 13/ 

[This first agreement] provided, in brief, 
for (1) a receiver of 'the revenues of all 
the customs houses,' to be designated by 
the President of the United States and 
satisfactory to the Dominican President; 
(2) the deposit in a New York bank for the 
benefit of creditors of all receipts above 
45 percent, which was to be turned over to 
the Dominican Republic for the expenses of 
government administration and the necessary 
expenses of collection; and (3) the eventual 
distribution of the funds in the payment of 
Dominican debts. 

W. McClure, International Executive Agreements 94 {1941). A customs 
administration in Haiti was established by treaty in 1915 but an 
elaborate series of executive agreements were signed "both extending 
and terminating various phases of American intervention and assis
tance in the financial, medical and military affairs of Haiti." 14/ 

Many authorities have noted that a President's exercise 
of his authority in this area is "a problem of practical statesman
ship rather than of Constitutional Law." E. Corwin, The President's 

13/ 1 Malloy, supra, at 418. See also M. McDougal & A. Lans, Treaties 
and Congressional-Executive or Presidential Agreements, 54 Yale 
L.J. 181, 279 {1945); N. Small, Some Presidential Interpretations 
of the Presidency 78-79 (1970). The arrangement was based on a 
fear that these countries' debts would be used by European countries 
as a grounds for military intervention. 

14/ McDougal, supra, at 279. The final one was signed in 1934. 
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Control of Foreign Relations 120-21 (1917}. 15/ The Supreme 
Court has upheld a variety of executive agreements based upon a 
number of theories and it is difficult to delineate with certainty 
the limits of the President's authority when he enters into 
such agreements based solely on his inherent executive authority. 
But see Reid v. Covert, 354 U.S. 1, 16-19 (1957)(agreement cannot 
denycTvilian his right to a trial by jury}. Because this Agreement 
will be based both on delegated and inherent authority, we believe 
that it is constitutional. 

4. Obligations Under the Convention Relating tO the 
Status of Refugees (Convention), 19 U.S.T. 6223, T.I.A.S. 
No. 2545: Article 33 of the Convention, to which the United 
States is a party, provides that "No Contracting State shall 
... return ("refouler") a refugee in any manner whatsoever to 
the frontiers of territories where his life or freedom would be 
threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion." 
Individuals who claim that they will be persecuted for one of these 
reasons must be given an opportunity to substantiate their claims. 
The Convention does not, however, mandate any particular kind of 
procedure. We have reviewed the plan outlined in the draft 
Memorandum for Acting Commissioner Meissner from Associate 
Commissiener Carmichael (undated) and believe that it comports 
with the Convention. 

5. Effect of the Foreign Assistance Act, 22 U.S.C. 
§ 2151 et seq.: We know of no provision of the Act that would 
prohibit the interdiction, since no foreign aid funds are being 
used. 

6. Formal implementation of the interdiction: There are 
three formal steps still to be taken before the interdiction can 
begin. The first is clearance of the Agreement by the Department 
of State. The second is the signing of the Agreement by the 

15/ Commitment of financial resources overseas "depend[s] directly 
and immediately on appropriations from Congress . . . . While 
the issue of Presidential power to make executive agreements or 
commitments has no legal solution, political forces have mitigated 
its theoretical rigors. The President has to get along with 
Congress and with the Senate in particular, and he will not 
lightly risk antagonizing it by disregarding what it believes 
are its constitutional prerogatives." Henkin, supra, at 183-84. 
See also K. Holloway, Modern Trends in Treaty Law 216-17 (1967): 
McClure, supra, at 330: Restatement (Second) of the Foreign 
Relations Law of the United States §121 (1965). 
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United States and the Gov e rnme nt of Haiti. 16/ The third is the 
issuance of a Proclamation by th e Presid e ntpursuant to 8 U.S.C. 
§ 1182(£). The Proclamation would contain a finding that the en try 
of Haitian natl oria~ s - who ao not possess proper documentation for 
ent ry into the United States is d e trimental to the interests of 
the United States. The ... Rrocl am-a ti.on . .would ... .,.then_ suspend th e .ent ry 
oI all such Haitian national?• If a decision is made not to rely ~1 upon B u. s:-c·. 'f '1Ts'2TF>-; "no Proclamation is necessary. However, 

Jr . the validity of the President's action will certainly be strengthened ~ \/..,\ by relying on bo~h statutory provisions which provide support for the 
oJ-'·'\/ contemplated action. • 

lfi'1 The Coast Guard is presently under the authority- of the 
J)~ ./ Department of Transportation. 14 U.S.C. § 1. The Attorney General 

t'i ~ ,Ji, '>, is in charge of enforcing the immigration laws. 8 U.S.C. § 1103. 
~'\} ~ - v\ The Coast Guard -will be enforcing both the immigration laws and 

~ the laws of Haiti pursuant to the Agreement. While a Memorandum j) ;;. of Understanding signed by the Coast Guard, INS, and the Department 
~C of State would facilitate operations, 14 U.S.C. § 141, a Presidential 

0 order to the Secretary of Transportation to have the Coast Guard 
act to enforce both parts of the Agreement will avoid any question 
about the Coast Guard's authority to act. 

7. Coast Guard's authority to operate in Haitian waters: 
Under the Agreement Haiti will grant the Coast Guard permission 
to enter its waters to return Haitian nationals. The Coast Guard's 
authority to enter the waters will be pursuant to the Agreement. 
17/ By permitting the Coast Guard to enter its waters, Haiti is 
granting free passage to our ships and crews. Sovereign nations 
often grant permission for the passage of foreign forces. Tucker v. 
Alexandro££, 183 U.S. 424, 435 (1901); Schooner Exchange v.
M'Faddon, 11 U.S. 116, 139-40 (1812); 2 J. Moore, A Digest of 
International Law§ 213 (1906). Ne suggest a modification to the 
Agreement to make it clear that Haiti will not exercise jurisdiction 
over the Coast Guard ship3 or her crews while they are in Haitian 
waters. Schooner Exchange, supra, at 140, 143. 

eo 
Assistant Attorney General 

Office of Legal Counsel 

16; The Agreement should be transmitted to Congress within sixty 
days. 1 U.S.C. § 112b(a) (Supp. III 1979). 

17/ It will not be pursuant to 14 U.S.C. §89(a) because the 
waters of Haiti are not within the jurisdiction of the United 
States. United States v. Conroy, 589 F.2d 1258, 1265 (5th Cir. 
1979). Section 89(a), however, does not limit the authority of 
the Coast Guard to act pursuant to another provision of law -
in this case, the Agreement. 14 u.s.c. § 89(c). 
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Memorandum 

··"" 
Subject 

In terdiction at sea: INS procedures 
onboard U.S. Coast Guard ves sels . 

To 

Rudolph W. Giuliani 
Associate Attorney General 
Department of Justice 

•· 

Date 

AUG 1 3 1981 

co 1 4 33 

From 

Dor s • sner • 
Acti sionei 
Immi . nd • 
Natur ization Service 

The attached memorandum to me from Andrew Carmichael, Ass o c iate 
Commissione r for Examinations, sets forth the present plans for 
meeting the p rovisions of the Convention and Protocol Relati ng to 
the Status of Refugees in conjunction with the interdiction at sea 
program called for in the Administration's immi gration program. 

The Convention does not mandate specific procedures (see at
tached OLC memorandum). It does require that countries not return 
a person to a country "where his life or freedom would be threatened 
on account of his ra_ce, religion, nationality .... " 

I do not believe that the Attorney General can be satisfied 
that the procedures, as presently envisioned by the Coast Guard and 
the Department of State, are adeq uate to meet the "non-refoulement" 
obligation under the Convention. 

The following procedures contain certain important modi fi ca tions 
to the present procedures and represent INS' recommendation for this 
element of the interdiction program. 

INS Personnel 

INS will assign two immigration officers and two interpreters 
for each trip. The officers we have identified are experienced in 
processing refugee claims , and the interpreters a re ful ly competent 
in the Creole language. One team will be r otated approximately 
every three weeks, always keepin g an experienced team on duty. 

INS officers wi ll b e bri efed by INS headquarters personnel and 

( Rev, 1·2·80 



State Depart me nt officers fro m the Bureau of Human Rights and 
Humani t a ri an Affairs (BHRHA) . Both INS t eams wi 11 be further 
briefed by United Stat es Coas t Gua r d reg arding maritime procedures. 

Advance Publicity in Port-au- Prince 

INS should not be invol ve d in the press conference/media 
e vent at Port-au-Prince now planned upon the United States Coas t 
Guard's a rrival prior to t he sta r t of the interdiction effort. 

\ 

Initial Encount e r: Hal t in g and Bo~Yding of Haitian and Flag Vessels 
wi t hin Haitian Waters by U. S . Co as t Guard 

The Coast Gua r d, in accordanc e with i t s manda te and the pro
ce dur e s in t he a greement s with t he Government o f Haiti , will 
i nte r dic t a n d bo a rd Haiti an fla g vess e J s . INS officers should not 
be involved in t he actual interdiction but will board th e Hait i an 
ves s e 1 with Coast Guard of f ice rs . Th e Haiti an Na val officer, acting 
as U.S . Coast Guard liaison, will remain behind on the Coast Guard 
cut ter. 

All initi a l questioriing dealin g with exit documents, and other 
documents in posses~ion of aliens will be handled by the Coast Guard 
through a Creole interpreter. However, experie r:ced INS officers 
will be ~resent to answer questions regarding the validity of immi
gration documents and to monitor U. S. Coast Guard questioning of 
aliens for chance remarks which give subtle rise to possible claims 
of asylum based on persecution. 

INS Officer Direct Involvemen t 

When an alien alleges a documentary or other claim of entitle
ment to enter the United Sta tes (e .g., passport, visa , or claim to 
United St a tes citi zens h ip) and in the event of an extempore, unso
li cited claim to asylum, I NS officers will examine the documents or 
cla i ms in the same manner as an immigration inspector at a pre
insp ec t ion stat i on abroa d. Should the documents or claims (to 
Un it ed State s citizenship) appear valid or based on r e asonable facts, 
t he alien or aliens will be cleared by INS offi cers for . onward 
pas sage aboard t he Coast Guard ve s s e l. 

In a volunta ry, uns oli cite d asylum cl ai m, the p rocedure s below 
wi ll be followed. 



INS Pre-screening (1st Stage) 

When advised of a voluntary, un so licited alien claim for 
asylum, INS of f icers will: 

Colle ct biographic data (name, date, and place of birth, 
place of residen ce and nationality.) 

Ask three foundation questions: 

a. Why did you l eave (Haiti)? 
b. Why do yo u wish t o go to the (United States)? 
c. Do you fea r return to (Haiti )? 

INS Interview (2nd St~Pe) 

If responses to any of the three questions give rise t o a pos
sible claim to asyl um in the United States , the interview will be 
expanded and an affidavi t taken. A convincing claim would lead to 
onward passage to the United States where a formal application for 
asylum would be filed (i.e., the appli cant es tablishes the ma in 
elements of refugee character owing to a well-founded fear of being 
persecuted) . 

An unconvincing cl aim would be rejected (i.e., although the 
applicant's reasons for leavin g Hai ti are compelling and understand
able, the elements to recogn ize him as a refugee under l aw do not 
exist). 

A marginal claim would be bro ught to the attention of the 
Department of Sta te, Bureau of Human Rights and Humanitarian Affairs 
(BHRHA) for views leading to INS resolution. 

In te rp rete rs 

Qualified and experienced INS interpreters will be used during 
the prescreeni ng and interview stages. Under no circumstances will 
the I NS officer and the qualified interpre ter be the same person . 

Where will Asylum Claims be Heard? 

The Coast Guard identifies the type of vessels targeted for 
interdiction as coast a l freighters ranging from 75 to 110 feet in 
length and carrying SO or more passengers. The pre-screening of 



even a f r ivolous asylum case through an i nterpreter ·will take 15 
or 20 minutes. The processing of a case in depth could take from 
45 minutes to one hour. App l yin g this time formula to 50 or 75 
asylum claims could expand the process ing for one vessel from 
several hours to an extended period of time . The United States 
Coast Guard h as indicated t hat holding a boat full of people adrift 
in the open s ea for such periods is not practical or feasible. 
INS recommends that the interview or hearing be held on board a 
U. S. Coast Guar d vessel separate and apart from the alien vesse l . 

Ship to Sha re Co mmunic·ations 
€· 

Department of State, BHRHA , officials will be accessibl~ , by 
radio commun i cation, to INS office r s at all times for consultation 
on individual claims . The INS 24- hour communication center (633 - 41 10) 
will provide acces to INS Central Office personnel familiar with 
interdiction procedures dur ing other than regular working hours. 

State Department Asylum Offi cer 

INS regula tions call for INS to so licit the views of Depart
ment of State, BHRHA offi c ials in case -by-case a djud i cation of 
asylum cl aims. For that reason, INS r ecommends the assignment on 
board of a Department o f Sta t e asy lum officer. 

In te rna t ional Observer 

INS stroT gly ur ges th a t ;:.n i nternational observer wit!-1 expertise 
in refugee-asylum matters (International Red Cross, UNH CR , Amnesty 
Internatio nal, etc.) be present at all phases of the interdiction 
program. Coast Guard officia ls have indicated no objection to such 
an as si gnment but State has not supported this view . 

Transportation Onward to th e United State s 

The transportation of persons selected to proceed to the United 
States can be furnished by Unit ed St ates Coast Guard helicopter or 
ve ssel t o Guan tanamo Navy Base. However, IN S raises the possibility 
that Premier Ca stro might us e this for propa ganda purposes. Orn-.rard 
transpo rtation to the Uni ted States can be furnishe d_by United 
States Coas t Guard flights between Guantanamo and United States 



Co ast Guard ai r station, Sa int Petersburg, Florida. 

Return of Aliens to Port-au-Pri n ce 

INS will not be involve d in the pres s con ference / me dia event 
planned upon return o f the U. S. Coast Guard cutter and the Hai tian 
vess el to Po r t - au - Pr ince. U. S . Co as t Guard official s, acting with 
Haiti an officials, will escort the aliens ashore. 

U.S. Ob ligati ons Under International Agreements and INS Autho·•rity_ 
ten Asy lum Processing on t he H:fg'fi Seas 

~ Section 208, Immigration and Nati onality Act requires that 
an asylum cl a im (in a forma l way) may be filed only in the United 
States or at a po r t of entry thereof. The interdic tion effort, 
being performe d i n foreign waters or on the high seas, is neither. 

On the other hand , Se c tion 207 of the Immigration and Nation
ality Ac t contempl ates refugee processing abroad in a ccordance with 
executive /l egislat ive consult ati on in advance of t he approp riate 
fiscal year. Whi le Section 207 considerations · are viable, those 
for FY 1981 and the re a ft e r would need consultation with the Co ng ress 
since t here are no Haitian "numbe rs". Successful applicants would 
have to be inc l uded among unuse d Latin American allocations . 

Another al te rna tive exis t s . While the Act prohibits parole 
of refugees, it J.oes no t preclude human itarian parole in an indi
vidual c as e for eme rgen t and/or n a t i onal intere st reasons (Section 
212(d) (5) of the Ac t) . INS r ecommends t he use of parole as the 
le gal basis for admitting interdic t io n asylum c laimants t o the U.S. 

Conclusion 

The United States Coast Guard missi on of interdiction and INS 
determination o f re fu gee status nus t stand apart from each othe r 
in order f or the Attorney General to demonst ra te a procedur ally 
fair p-rocess to meet the Uni te d States' r e spons i bi lity under the 
"refo ulement provision" (Article 33) of the Convent i on. 

Also cri t ical to the p ro gram's s uccess and to demonstrate 
fa ir p roc essin g a re these elemen t s described ab ove: 

.......... ; ......... _... .. _ ... _ .. ..... . 



Creole interprete rs to be used by USCG and on board 
the Haitian vessel; 

INS assistance and phys ical presence on the Haitian 
vessel; interviews and hearings to be held on ~he 
U.S. Coas t Guard vessel with INS as si stance f rom 
State Department (BHR~~) representatives; 

Internatio al observer accompanying the mission . 

We be lieve th e procedures outlined here will best meet t~e 
needs of th e program and equal l y safeguard the opportunity for 
those who claim to be r efugees to substanti ate their cl ai m. 

Attachmen ts 

CC: David Hiller 

CC: Carol Will iams, OLC 

CC: Renee Szybala 
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Memorandum 1~r 

Subject 

Interdiction at Sea; Procedures to be Fol lo"1ed 
by I0NS officers on board Urdted States Coust 
Guard Vessels 

To 

Doris M. r1rej_ssner 
Act ing Ca'1Tnissioner 

Date August 7, 1981 

From 
, I 

Andrew J . Carmichael , Jr. 
Associate Conn1issioner 
Examinations 

\ 

The procedures outlined belovJ are based almost entirely on plans and 
documents announced and discussed at a meeting hosted on August 6, 1981 by 
Coast Guard official s and attended by several Irrrnigration and Naturalization 
Service ( IU-JS) r epresentatives and one officer f rorn the Departrnent of State 
(Kevin McIntyre , Caribbean Desk) . I represented I0NS alo0g with Sandra 
Stevens of your office , John Rebsamen and Richard Spurlock (Refugee and 
Parole) and Paul Schmidt and IV10lly Clark from the Office of General Counsel. 

From the outset it was clear that the r o l es of the various agencies had 
already been determj_ned even though I am not aware of any previous I0NS 
input . I must add that there VJas no r epresentation f rom Department of State , 
Bureau of Human Rights and Humaniturian Affai rs (BHRHA), in spite of the 
fact thot BHRHA plays a vital role in the asylum process . Nevertheless , on 
the afternoon of August 6, 1981, members of my staff and I revievved the 
entire process VJith Larry Arthur of Department of State , BHRHA. 

The basis of the proposition is that Uwough Presidentic1l Proclamation, 
Executive Order and Agreement betvJeen the United States and the Government 
of Haiti, GOH, United States officials vJiU enforce the lavJs of Haiti (exit 
penni ts, smuggling, etc. ) with due attention being given those (Haitians) 
who allege a documentary or other claim to admiss ibility to the United 
States or \tvho clai_rn (1rvith no solicitation or pi~ompting whatever) flight from 
Hai ti or fear of return:ing there because of persecution. 

Jni ti al Encounter, Hul ting and Boarding of Haitian and United States Flag 
Vessels v;i thin Haitian \IJater s . 

All ·such occurrences will be can~iecJ out solely by the Coast Guard i.n 
acc9rdance v-Ji th its mandate and procedures set forth in its rules 0f 
engagement and agreemen.t,s v-Jith the GOH. I[,NS v.Jill have no j;wolvement at 
this ~._1ge: . .l\l 1 :;_;1.i tial questioning dealing v_rj th exit documents, and other 
documents in posse!:_;sion of aliens H:dJ be handled by the Coast Guard. No 
mention wil l be made' of asylum or of rnotters related to r easons for flight 
or f ear of r eturn . ItNS officers or inl·eq_,1~eters will not participate but 
will rerna:i.n on st2tnd-by . 
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ISNS Officer Involvement 

I&NS offic,?rs will be caJ.led upon vihen · ·:·1 al.icn alleges a documentary or 
other clain of entitlement t o ent ry in t.o t 11C' United '.:-~:.::ites (e.g ., passport 
and v:i.sa or claim tc> Uni ted States cit i zenshjpJ. Addi.U.onally , I&NS offi.cers 
1tJill be called upon in the event of a :1 cxt.emp·--.,r e unsol_i_citecl claim to 
asylum . L'l the former instance , If.,NS officers 1tJil1 exarr,ine doc.u,nents or 
clainLs in the same manner as an inni:tgrat:i.on insp,xtor at _a pre-:i..nspection 
station abroad . Should the documents 01" claims (to United States 
c:i.tize..nship) appear val j_d or based on reasonaulc: f act, U1e alien or aJiens 
1tJill be cleared by I&NS officers for onvJarc:l passoge at:oard the Coast Gt.12rd 
vessel. In the latter instance, that is, a voluntary , unsolicited. asyl um 
claim , other procedw~es will be foJ.lowed. 

hher e an Asylum Claim i s Raised 

It has yet to be determined whether such claims would be heard on the 
encounter ed boat or on board the Coast Gua rd vessel . I[NS strongly favors an 
intervievJ (hearing) , separate and apart from other aliens, on board the 
Coast Guard ship. 

The Refugee 1-\ct of 1980 

Section 208, Jmnigration and Nati onality Act requires that an asylum claim 
( in a formal way) may be fiJ.ed only in the United States or at a port of 
entry thereof. This interdiction effort, being performed in foreign waters 
or on t he high seas , is neither. On the other hand, Section 207 of the Act 
contempJ.ates refugees processing abroad in accordance with 
executive/legislati ve consultations in ac:l,,,-c.1nce of the appropriate Fiscal 
Year . While Secb.on 207 consider abons are viable, these for FY 1981 would 
need consuJ.tation with the Congress since there are no Haitian ,',numbers". 
Successful appJ.icants would have to be included among unused Latin l"Jnerican 
allocations. But there is another · alternative. While the Act prohibits 
parole as a refugee it does not preclude humani tarj_an parDle in an 
in.di vidual case for emergent and/or national interest reasons ( Section 
212(d)(S) Act). IGNS recomnends the alternative (parole) approach . 

Interviews at Sea (by I&NS) : 

When advised of a voluntary , unsolicited alien claim for asylum , If,NS 
officers would act as follows : 

1. Biographic data would be collected . These vJould include name , date 
and place of birtl-1, pJ.ace of resi dence and nationality. _ 

2. Three foundation questions would be asked: 

_ a. Why did you-leave (Haiti)? 
•~ b. Why do you wish to go to the (United 

c. Do you fear return to (Haiti )? 

. I 

states)? 
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I f r e s ponses to o.ny of the three questions gi wj rise to c:i possible claim to 
asylum i n the United State::;, the jntervie1,J would b.! expanaea seeking 
elaboration on any or all of those questioi s. A full aff:i.d3vit wouJ.d be 
taken . A convi.nci nq claim v.ouJ d le<'Ki to rn 1,,1~ :r·d passusJe tu the Jni ted Stc:.:tes 
t,-1here a fqr mal claim to asylum 1,1ould be filed (i.e., the applicant 
establishes the rnairi elements of r·efugee character 01•J.i ng to a well-founded 
f~ar of being persecuted). An t.lnco vinci ng c1a1rn wc.,uld be rejected (i.e . , 
al though the applicants ' reason for leavj_ng Hait· arc cc:~l lj ng and 
understandable, thE: le.rents to recon9ize him as a refugee under la111 do not 
exist ) . A mar·gincil cla>Lm would be broughi· t_c_i the attention of Dep..wtment of 
State, BHRH.A for v:i.e.w:'" leadJng to H.,!"JS reso]ut:i.on. 

Convinc ing claims a.nd those marginal ont:~s rcce i ving f avorablc Departnl8n' ::i: 

S·':,ate, BHRJ:-L \ vievJs 'tJOuld tr i.gger onwac<l }'FlS~,:aq,=: to t-.he Un:i_ ted St~J tes, Under 
p3role, formal a.sy1 um c1aims under Section 208, :rrrmi~7rati.01" and N 1ti, rLd1 ity 
Act, could b~ filed . 

Qualified i.n terpcetc:-rs will be u.::-·ed. IJnciec no ·u'CLJl1l<:ta"1.ces Hi.11 the IUl5 
officer and the qualified. interpreter be t:he ~;amL pe1~son . 

.§.!?.Y.? to Shore Cmrnunica t i .. )ns 

Department oi: State, B:HR.HA, officials will he ace s~·ible, by radi<., 
cai:rr.unication, t.o I&NS officers at all times for consultatio;ri on individual 
c l a::_ms p r esented . 

Other A.sylurn 0., iented Off:icia1s on Board 

I &NS has traditionally relied on tic views of Departrne11t of State, BHRHA 
offici"'ls in c .. ts8-by-"'::ase adjudicrtion of asylum clai.m.s. · For that reasnn , 
I&NS strongly favors the assj_grnnent on board of a Department of, Stai-:e asylurn 
officer. 

I&NS has : no objection 1/Jhatever to , and would indeed wclccrne the presence on 
board of an internab.ona.l observe r with xpertise in refugee-aS1Jlum matters . 
Coast Guard. offici.:17.s have indicated no objection to such an assign ent. 

Tran~;portation Onvard t the Uni.ted States 

The transrDrtation of persor.s sele.::.:ted to proce.:,d to the Unite::. States will 
be fun1ish(Xi y United States Coast Guard heh.copter or vessel -::o Guantanar:D 
Navy Base . l\rrang~'=!11':~nt.s ,.n-c be:i.nJ mack for 01 ii'\ldrd tr, 1nsporl:c.ti on Lo Lhe 
United States. 

Resources 

H.~N:=:; Vid.,_11 nSSiS;"Ti r:wo fonugcation ofi ic1:1~s rnK1 b!o i f1;erprcLE!1.:.: fc,r e2,;h 

trip. Th.c offict:.rs 2re expe1"ienced in p.ro-.:0·ssi.ng refu-:;-e1-:.- claims, arid U1c 
j_nterp".'et.".f~r ::., are :fully C(>fTI!Y::tent j 11 the Creo:le langua:::ie. One tr,.:·rn w.i.l t be 
rotated approxfoately every three w,~,:,k:c·. alv~ayf. ~,;,Pep1.ng rm c~x.- "ienced team 
on ,iuty. 



- i3hefings 

I0NS officers vvill be brief cd by Central 
Department officers at Bureau of Hu•11a.17. Eights 
I&HS teams wil1 be further briefed by Ur,ited 
to their mission and maritime procedures . 

Access to Centra l Office 

Office personnel and State 
and Hl..IDBY)itarian Affairs . Both 
State s Coast Guard in 1~espect 

The IGNS 21. hour corrmun ication cente r (G:33-/4 1:LO) vJi11 provide access to H,NS 
CentraJ Office pe rsonnel famili ar 11-1i th the interdiction program during other 
than rec__RJ.lar \-Jorking hours. 

Sunrnary 

le.NS officers will not be involved i n this exercise unless and until an 
alien raises a documentary and/or asyl um cL::im. IDNS officers vJill 'have 
authority t o make final deci s ions c)n ac:;ylurn claims vJi th or without 
consultation with Deparunent of State, BH?J-{J'.. If a BHR!-LA. office r is on 
board , routine consultation will take p1 o.cc in each case . 

It must be understood that these procedures are subj ect to r eview and 
modification before and during the operation . I shal l be pleased to discuss 
t hem in detail at anytime . 

i 

/ 
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MEMORANDUM FOR THE ASSOCIATE ATTORNEY GENERAL 

Re: Processing of Haitians during interdiction 
• 

This responds t o an i nq uiry from your Office on whether1 
we are obliged to provide any k ind of hearing for those inter
dicted on the hig h seas and returned to the country from whence 
they came. Because the provisions of the Immigration and 
Nati'bnality Act dealing with exclusion and deportation are 
inappli c able, */ :the issue is governed by the Convent ion and 
Protocol RelatTng to the Statu s of Refugees (Convention). · 
19 U.S.T. 6223, T.I.A.S. No. 2545. 

Article 33 o f the Co nv ention, to which the United States 
is a party , provides that 0 No Co n tracting State shall ... 
return ( "refouler") a refugee in any mann~r whatsoeve r to the 
frontiers of territories r:here his life or freedom would be 
threatened on account of his race, religion, nat i onal i ty, 
membership of a part icular social group or political opinion." 
Those who claim to be refugees must be given a chance to substan
tiate the i r claims . The Conven tion does not mandate any particular 
kind of procedure and countries have adopted a variety of techniques, 
both formal and informal, for determining an alien' s status. 
Whether any particular plan would meet ou r obligations under 
the Convent ion is a matter of judgment. Although the Department 
of State and the INS should be consulted in the first instanc e, 
we will be glad to review any plan that is considered. 

' ( 
• \ '· -/' (' 
✓ L-- -f- '0~--. 

L arry~- S imrns 
Depu t y Assistant Attorney General 

Office of Legal Counsel 

*7- Alie ns who arrive "by water or by air a t any port within 
the United Sta tes" are subject to 8 U.S.C. § 1221 (exclusion). 
Deportable aliens are thos e "within the United States" who 
fall into one of the classes listed in 8 U.S.C. S 1251. The 
United States does not include the h i gh seas. B u.s.c. § 1101 
(a)(38). 
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CABINET ADMINISTRATION STAFFING MEMORANDUM 

DAlE: April 18, 1981 - NUMBER: 018507CA DUE BY: 

SUBJECT: Immigration . T~s..k Force: 4/ 10 ~E:r<?rt 

ACTION FYI ACTION 

ALL CABINET MEMBERS D D Baker D 

Vice President D D Deaver D 
State D D 
Treasury D D Allen D 
Defense D D 
Attorney General D D Anderson D 
Interior D D 
Agriculture D D Garrick □ 
Commerce □ □ 

Labor □ □ Darman (For WH Staffing) Lt/ 
HHS □ □ 
HUD □ □ Gray 
Transportation □ □ 
Energy □ □ Beal 
Education □ □ · 

Counsellor □ □ 

0MB □ □ 

CIA □ □ 

UN □ □ 
USTR D □ 

Q □ 
□ □ 
□ □ 
□ □ 
D D 

Remarks: For your review and information. 

RETURN TO: Craig L. Fuller 
Deputy Assistant to the President 
Director, 
Office of Cabinet Administration 
456-2823 
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N1emorandum ' ; , - ,. ~,.' 

Subject 

To 

Immigration Task Force -- Cuban and 
Haitian Materials 

Date 

April 10, 1981 

' 

0 

Task Force Members From 
David Hiller, Special Assistant 

to the Attorney General 

There are enclosed , the background materials sent today to 
the Cabinet. 

The Policy Group of the Task Force will meet on Monday, 
at 4:00 p.m., in Conference Room A of the Department of 
Justice, to give final consideration to these materials. 

The Cabinet will meet on Wednesday, April 15, at 4:00 p ,,,m., 
at the Roosevelt Room of the White House to consider these 
issues. 

/ 



MEMORANDUM FOR 

FROM: 

®ffirr nf tl1r AttnrnrQ ®rnrntl 
Whtll~ingtnn, Jil. Q.t. zn53n 

April 10, 1981 

THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE SECRETARY OF EDUCATION 
THE SECRETARY OF LABOR 
THE SECRETARY OF HEALTH AND HUMAN 
THE SECRETARY OF TRANSPORTATION 
THE SECRETARY OF THE TREASURY 

SERVICES 

THE DIRECTOR OF THE OFFICE OF MANAGEMENT 
AND BUDGET 

THE DIRECTOR OF THE FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

THE DEPUTY ASSISTANT TO THE PRESIDENT 

THE ATTORNEY GENERAL 

As your offices already have been advised, a meeting of 
the President's Task Force on Immigration and Refugee Policy 
is scheduled for Wednesday, April 15, 1981, at 4:00 p.m. at the 
Roosevelt Room in the White House. 

The purpose of that meeting is to address four categories 
of issues with respect to Cuban and Haitian migration to the 
United States. 

Please find enclosed three documents: (1) the agenda for 
Wednesday's meeting; (2) a briefing paper on Cuban-Haitian issues; 
and (3) a set of papers containing additional background informa
tion for your further reference. 

I look forward to seeing you on Wednesday. 

Enclosures 



AS SISl ANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

l!nttei'l S,tutr11 filq,urtment of 3Jusiicr 
Illusl1ittgtun , D. <!1. 2D.53il 

At ! ;_•c hment B 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re: Authority to return undocumented Haitian 
aliens to Haiti after interdiction of 
Haitian vessels on the high seas 

' This responds to Mr. Hiller's request of March 19, 1981 
for our Qpinion on a proposed interdiction of Haitian-owned 
or stateless vessels carrying undocumented Haitian aliens 
towards the United States. We have been unable to find any 
precedent for such an operation. Nor have we found any example 
o f the Pre s ide nt's using inhe rent executive authority to regulate 
immigration in the years before Congress first enacted extensive 
immigration legislation. We believe, however, that the proposal 
is adequately supported by certain broad statutory prov isions 
coupled with the President's implied powers under Article II of 
the Constitution. 

I. Background 

The interdiction would occur in the strait bet0een Haiti 
and the Bahamas, some distance from the southern coast of 
Florida. 1/ The ships would be stopped and searched for evidence 
of intent- to violate our immigration laws. 2/ If evidence were 
discovered; the Haitians would, if their ships "v.'er~ sturdy enough, 
be towed back to a port in Haiti. Refugee claims would be 
adjudicated on board the Coast Guard vesse l by a t e am from the 
State Departme nt or the Immigration and Naturalization Service 

i/ We agree with, and therefore do not r epeat, the Criminal 
Division's analysis of the Coast Guard's authority to stop 
and board such vesse ls if permission is given by the Haitian 
government. Me morandum from Mark Richard, Deputy Assistant 
Attorney Ge ne r al, Criminal Division to Paul R. Michel, Associate 
Deputy Attorn e y Ge ne ral, January 22, 1981. The only question 
which this me morandum addre s s-es is the authority-,- if any, to 
return the Haitians to Haiti. 

2/ There may be difficult questions of proof 
point. 

involved at that C:::::::: 



(INS), a Creole interpreter and, possibly , a representative of 
the United Nations High Commiss i o ner for Refugees. Refugee Act 
of 1980, § 20l{b), Pub. L. No. 96-212, 94 Stat. 102. 

The Criminal Division's Me morandum bottoms its analysis 
of the Government's authority in this area on an argument that 
the return of the aliens to Haiti is authorized because it 
fulfills the · legislative purpose of 8 U.S.C. § 1323 (puni shment 
of those who unlawfully bring aliens into the United States) 
and is 11 necessary" to the sectior's proper administration . 

. M~morandum, p. 31-2. We disagree. Congress' enactment of 
8 U.S.C. § 1323 is its clearest statement of how it wished 
to punish smugglers -- by a fine of $1000 per illegal alien. 
8 U.S.C. § 1323(b). Further, since the primary purpose of 
§ ~313 is to punish the smugglers, not the aliens, the forcible 
return of the aliens to Haiti would not appear to fulfill 
the section's purpose. Certainly the section is meant to 
discourage illegal immigration. This argument 1 though, applies 
to all the pe nalty prov is ions -- indeed, to most of the 
Immigration and Nationality Act (INA). Where Congress has 
explicitly prescribed the method of dealing with smugglers 
arrest 3/, fines 4/ and felony prosecutions 5/ -- we do not 
believe- that the Exe cutive may create a new method of dealing 
~ith the problem. See United States ex rel. Martinez-hngusto v. 
Mason, 344 F.2d 673(2d Cir. 1965); C. Gordon, E. Gordon, and 
H. Rosenfield, Immigration Law & Procedure 1 §§ 1.5b, 2.2, 4.4 
(1980) and" cases cited therein (Gordon & Rosenfield). 

II. Arguments in Favor of Power to Interdict 

Argume nts supporting the proposed interdiction are either 
that Congr ess has provide d sufficien t flexibility in the INA 
itself to authorize the interdiction or that control of aliens 
on the high seas is an area in which Congress has not legislated 
to the exclusion of President's implied constitutional authority 
to act. We believe that the form e r argument provides a more 
substantial basis on which to proceed. 

]/ See 8 \P. S. C. §§ 1324(b), 1357(a). 

ii 
,li 

1323(b). See 8 /U. S.C. § 
i\· 

; 

~/ See 8/U.S.C . § 1 32 4(a). 

--
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A. Statutory Power 

There are two statutes which could be read to authorize 
the operation. The first, 8 u.s.c. § 1182(f), states: 

Whenever the President finds that the entry 
of any aliens or of any class of aliens 
into the United States would be detrimental 
to the interests of the United States, he 
may by proclamation, and for such period 
as he shall deem necessary; suspend the 
entry of all aliens or any class of aliens 
as immigrants or nonimmigrants, or impose 
on the entry, of aliens any restrictions 
he may deem to be appropriate.£/ 

The second, 8 U.S.C.A. § 1185(a) (1), pr6vides: 

(a) Unless otherwise ordered by the President, 
it shall be unlawful --

(1) for any alien to ... attempt to 
. enter the United States except under 

such reasonable rules, regulations, and 
orders, and subject to such limitations 
and exceptions as the President may 
prescribe; .... 

Using § 1182(f), the President could make a finding that 
the entry of all Haitians without proper documentation is 
detrimental to our interests and issue a proclamation suspending 
thei r entry. It could be argued that the entry of illegal 
aliens, Haitian or otherwise, is already "suspended" since 
it is already illega l for them to come, and that the section is 
directed against tho se who are otherwise eligible. The section, 
however, is not limited by its terms to documented alierts and~ 
the legislative history is silent on this point. Since the 
secti6n delegates to the President the authority to exclude 
entirely certain classes of aliens, we believe that a return 
of the Haitians could be based on the Coast Guard's power to 
enforce federal laws. 14 U.S.C. § 89(a). Likewise,§ 1185{a)(l) 
makes it unlawful for any alien to enter the country unless 
in compliance with the rules and limitations set by the Presi
dent. All of the undocume nted Haitians who are attempting to 
enter the country are therefore doing so in violation of this 

6/ Neithe r this Office nor INS is a0are of any time when the 
power granted by this section, added in 1952, has been used. 

3 -



section. See also 8 u.s.c. § 1103 (Attorney General's duty 
to control and guard the borders); Ex parte Siebold, 100 U.S. 
371, 396 (1879). 

B. Implied Constitutional Power 

The argument for implied constitutional power is less 
clear. The , regulation of immigration is one in which Congress 
exercises plenary power. Kleindienst v. Mandel, 408 U.S. 753, 
766 (1972) (power to exclude aliens prevails over First Amendment 
interests of citizens). There has been some recognition, however, 
of the fact that the sovereignty of the nation, which is the 
basis of our ability to exclude all aliens, is lodged in both 
political branches of the Government. See Ekiu v. United States, 
L42 U.S. 651, 659 (1892). An explicit discussion of the wide 
discretionary scope this gives the President is found in United 
States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950). 
Rejecting a claim that it should review regulations which excluded 
a German war bride, the Court stated: 

Petitioner contends that the 1941 
Act and the regulations thereunder are 
void to the extent that they contain 
unconstitutional delegations of legis
lative power. But there is no question 
of inappropriate de legation of legislative 
power involved here . The exclusion of 
aliens is a fundame ntal act of sovereignty. 
The right to do so stems not alone from 
legislative power but is inh~rent in the 
executive power to control the foreign 
affairs of the nation. United States v. 
Curtiss-Wright Export Corp., 299 U.S. 
304; Fong Yue Ting v. United States, 
149 U.S. 698, 713. When Congress prescribes 
a procedure concerning the admissibility 
of aliens, it is not dealing alone with 
a legislative power. It is implementing 
an inherent executive power. 

338 U.S. at 542-43 (citations omitted) (emphasis added). 
See also Savelis v. Vlachos, 137 F. Supp. 389, 395 (E.D. Va. 
1955)aff'd, 248 F.2d 729 (4th Cir. 1957) (dictum). 

We would argue that the President, in the exercise of 
this inherent authority, is acting to protect~,the United States 
from massive illegal immigration. The President's power to 
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act to protect the Nation or Am e r ican ~itizens or property 
that are threatened, even where t here 1s no express statute for 
him to execute, was recognized in In re Neagle, 135 U.S. 1, 
63-67 (1890). See also In re Debs , 158 U.S. 564, 581 (1895); 
United States exreT:-Martinez-Angosto v. Mason, 344 F.2d 
673, 688 (2d Cir. 1965) (Friendly, J. concurring); 50 U.S.C. 
§ 1541 (War Powers Resolution). 1_/ But see United States v. 
Western Union Telegraph Co., 272 F. 311 Ts:"°D. N.Y.) (A. Hand, 
J . ) , a f f ' d , 2 7 2 F . 8 9 3 ( 2 d cir . 19 2 l ) , rev ' a per st i p . , 2 6 O u . s . 
754 (1922) (President's inability to prohibit-randing of subma
rine cables). This argument would be joined with an argument that 
the President may act to return the boats with Haiti's p~rmission 
as an ~xercise of his power in the field of foreign relations, a 
field in which "with its important, complicated, delicate and 
manifold problems, the President alone has the power to speak 
or listen as a representative of the nation." United States v. 
Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936). See 
al so Na re n j i v . C iv i le t ti , 61 7 F . 2 d 7 4 5 , 7 4 7 - 8 ( ~ . C . C i r-. -
1980) (regulation of Iranian ·students); Chicago j Southern Air 
Lines , Inc. v. Waterman SS. Co., 333 U.S. 95 (1948) (regulation 
of foreign airlines). The President's power is strongest 
where he has well recognized constitutional powers (foreign 
affairs) to which Congress has added statutory delegation 
(8 U.S.C. §§ 1182(f), 1185). ~/ Immigration is not an &rea, 

7/ This Office invoked inherent authority in a recent opinion, 
~tating that th~ President could act to prevent airplane high
jackings by placing marshals on board, even in the absence of 
express authority to take such preventive measures. Memorandum 
to Wayne B. Colburn, Director, United States Marshals from 
Leon Ulman, Deputy Assistant Attorney General, Office of 
Legal Counsel, dated September 30, 1970, at 2~3. 

8/ Without the statutory delegation, we could argue that 
Tmmigration is an area in which the President has concurrent 
authority and may act without statutory authority in exigent 
circumstances. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 637 (1952) (Jackson, J., concurring). A likely response 
to this would be that there is nothing exigent about a situation 
that has existed for several years. Further, the Justices did 
not agree among themselves whether even threats such as imminent 
invasion were sufficient to provide such power. Compare 343 U.S. 
a t 6 G 1- 6 2 , 6 8 7 - 7 0 0 , ~j. th i cl . a t 5 8 7 , 61 3 , 6 3 2 , G 5 2-, -6 5 9-:-
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however, in which the President's independent power is well
established. ?._! 

III. Arguments Against Powe r to Interdict 

It must be recognized that Congress has put in place an 
extensive statutory scheme dealing with immigration -- a scheme 
that applies both within and without the United States. An 
alien anywhere in the world, if he is on some country's soil, 
is subject to Congressional legislation regarding his rights to 
admission to the United States. Congress has mandated procedures 
for those who do arrive illegally --- some of which are quite 

· summary in nature. See 8 u.s.c. §§ 1282(b), 1323(d). While 
we would argue that the President is acting pursuant to Congres
sional authority, a strong counter-argument could be made that 
in. fact the President is ·acting in the area of his smallest 
power -- contrary to the express or implied will of Congress 
as stated in the INA. Youngstown Sheet & Tube Co. v. Sawyer, 
343 U .s. 579, 638-9 (1952) (Jackson, J., concurring). Not 
only does the INA represent the Congress' studied judgment 
of how it wants to treat smugglers and illegal aliens, but it 
is clear that Ccingress is willing to treat certain groups of 
illegal aliens favorably. See 2 Gordon & Rosenfield, § 7.8 
(refugee legislation). As recently as last October, some of 
the Haitians were granted a status that entitled them to certain 
social welfare benefits. Refugee Education Assistance Act, 
Pub. L. No. 96-422, 94 Stat. 1799. This ratification process, 
repeated as- it has been for many groups, would support an 
argument that Congress prefers to deal with such problems on 
an ad hoc basis, rather than equipping the President with more 
forcefulexclusionary methods. 

The courts have been reluctant, 1n analogois situations, 
to find implied power to return aliens to their countries. The 
Second Circuit has held that, in the absence of express authority, 
the INS could not arres t a Spanish crewman who deserted his s hip 
without violating the crewman's rights under the Fifth Amendment. 
United States ex rel. Martinez-Angosta v. Mason, 344 F.2d 673 
(2d Cir. 1965). The Court found that the INSonly had authority 
to arrest an ~llegal alien in order to begin deportation 
proceedings, / a. at 680, not to arrest to enforce the desertion 
provisions ofV Spanish-American treaty. This was so even 

9/ "The doctrine of implied power does not apply to the actions 
of executive Qj:f ice rs [ in irn~igra tion] . The au th.or i ty of such 
officers to adt is limited to the zone charted by Congress. If 
such officers depart from the channe ls of authority fixed by 
statute the y ac.t illegally." 1 Gordon & Rosenfield,§ 1.5b. 

- 6 -



though the ~rewman admitted that he was in the country illegally. 
See also United States ex rel. Va lentine v. Neidecker, 299 U.S. 
5 (1936) (President lacked authority to extradite in the absence 
of a treaty). Opponents of the return procedure would no 
doubt argue that the Coast Guard lacks any statutory authority 
to arrest aliens except as the first step in processing them 
under the INA. We would note, however, .that Judge Friendly 
concurred 'in . Martinez-Angosta only because he believed that 
the President did have the inherent power to designate the INS 
as the proper arresting authority and could exercise that 
power at once to fill the procedural void. Id. at 688. In 

· our case, the Coast Guard would have received its directions 
from the President. 

:tv. Conclusion 

we believe that the President's authority in the field 
of foreign affairs, coupled with the delegations from Congress 
expressed in 8 U.S.C. §§ 1182(£) & 1185, authorize a program 
in which Haitian vessels are, with the permission of the Haitian 
government, stopped on the high seas while en route to the 
United States and forcibly returned to a port in Haiti. The 
President's power in this area, however, could clearly be 
clarified and strengthened by appropriate legislation, and the 
outcome of a legal challenge to such a program of interdiction 
without additional legislation is uncertain. 1_9/ 

icy There is some doubt whether anyone would be able to 
challenge the plan. It is possible, as recognized by the 
Criminal Division, that the district court in Florida might be 
sympathetic to suits filed by third parties challenging the 
plan. Although the aliens returned to Haiti would probably 
lack standi_ng to sue, see Kleindier.st v. Mandel, 408 U.S. 
753, 762 (1972); Johnson v. Eisentrager, 339 U.S. 763 (1950); 
Berlin Democratic Club v. Rumsfield, 410 F. Supp. 144, 152 
(D.D.C. 1976}, there is a ·statute which permits aliens to sue 
for torts committed in violation of the law of nations. 
28 u.s.c. § 1350. A Second Circuit decision has interpreted 
this provision as incorporating a broad body of international 
human rights law. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 
1980). Filartiga was recently followed by a district court . in 
Kansas. Fernandez v. Wilkinson, No. 80-3183 (D. Kan. Dec. 31, 
1980). Fernandez held that the intcrnc1.tional norm prohibiting 
arbi trc:iry d~tention protected Cubans who were being clctained in 

--
(continued) 
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·we clo not aclckcss the policy of this ope;ration. 

_/ (continuecl) 

Larry L. SiIT'J:1S 
Acting hssist~nt Attorney General 
Office of Legal Counsel 

A~erican prisons as inadmissible aliens. The Criminal Division 
has c'3ec idea not to appeal th is case. Cf._ 119 uy0n d a Yen v. 
Kissinger, 528 F-2d 1194, 1201 n.13 (9th Cir-:-- 1975) ;-De Pass v. 
United States, 479 F. Supp . . 373 (D. Md. 1979). 
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