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MEMORANDUM 

ACTION 

FOR THE PRESIDENT 

0910 

THE WHITE HOUSE 

WASHINGTON 

FROM: EDWIN MEESE III 
WILLIAM P. CLARK 

SUBJECT: Representation of the United States Before Iran-United 
States Claims Tribunal 

Issue: The Attorney General ·and the Secretary of State disagree on depart­
mental authority for the designation of agents to represent the United States 
before international tribunals. Although the immediate disagreement con­
cerns representation of the United States against claims in excess of $10 
billion asserted by Iran before the Iran-U.S. Claims Tribunal, the dispute 
is more fundamental, and could encompass claims asserted by or against the 
United States before any international tribunal on any issue. 

Attorney General Position: The Attorney General relies on 29 U.S.C. 516 
(1966), reserving to his office "except as otherwise authorized by law --
the conduct of litigation to which the United States is a party ... " It is 
argued that the United States, having been called upon to "litigate'' Iranian 
claims, the Attorney General is vested with authority and charged with a duty 
to represent the United States. Moreover, the United States will be best 
represented by his office because therein reside abundant litigating skills. 

State Department Position: With exceptions the Secretary deems distinguis·­
able, the Secretary's Legal Adviser has traditionally represented the United 
States before international tribunals. The Secretary argues that the liti­
gation test relied upon by the Attorney General, has not heretofore been 
seriously asserted because proceedings within international tribunals do not 
constitute litigation. Trial practices, rules of evidence and procedure, 
and finding determininations are of little significance in international 
tribunal proceedings. Those proceedings are governed by international law 
and rules, and have profound foreign policy implications. The result sought 
in a particular instance is not necessarily that dictated by a strict appli­
cation of legal principles. The Secretary is best able to determine not 
only what objectives to seek, but also how those objectives should be sought, 
and his directions can best be implemented by State lawyers with foreign 
perspective and international adjudicating experience. 

Discussion: While legal considerations are critical in proceedings before 
international tribunals, they must be tempered with foreign policy consid­
erations, the significance of which is best judged in any particular instance 
by the Secretary of State. Given that the Attorney General's Office has 
superior litigating skills, those tools do not appear sufficiently 
critical in international proceedings to offset State's foreign policy 
prerogatives as exercised through its lawyers experienced in 
international adjudications. Historical and legislative interpretation 
of that statue relied on by the Attorney General does not support 
the claim that ''litigation" is intended to include proceedings before 
international tribunals. 

Recommendation: That the Secretary of State, subject to the President's 
prerogatives, continue to designate agents to represent the United states 
and to control proceedings before international tribunals. 



THE WHITE HOUSE 

WASHINGTON 
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February 12, 1982 

MEMOR.~NDUM FOR THE SECRETARY OF STATE 
THE .SECRETARY OF THE TREASURY 
THE SECRETARY OF DEFENSE 

SUBJECT: 

THE ATTORNEY GENERAL 
' 

Representation of the United States before the 
Iran-United States Claims Tribunal 

Issue: The Attorney General and the Secretary of State disagree 
on departmental authority for the designation of agents to represent 
the United States before International tribunals. Although the 
immediate disagreement concerns representation of the United States 
against claims in excess of $10 biltion asserted by Iran before the 
Iran-U.S. Claims Tribunal, the dispute is moie fundamental, and 
could encompass claims . asserted by or against the United States 
before any international tribunal on any issue. 

Decision: The President, being aware of relevant facts and 
having considered the stated positions and arguments urged by 
the Attorney General and by the Secretary of State, has concluded 
that for foreign policy reasons the best interests of the United 
States require that the Secretary of State, subject to the 
President's prerogative, will continue to designate agents to 
represent the United States and will continue to control proceedings 
before international tribunals. 

The President is aware of the Attorney .General's practice of 
providing assistance to the Secretary when requested in particular 
proceedings before international tribunals, and approves such 
practice. 

FOR THE PRESIDENT: 

Edwin Meese, III 
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ACTION 
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THE WHITE HOUSE 
February 16, 1982 

W ASHI N GTON 

FROM: EDWIN MEESE III 
WILLIAM P. CLARK ~ 

SUBJECT: Representation of the United States Before Iran-United 
States Claims Tribunal 

Issue: The Attorney GeneraL and· the Secretary of State disagree on depart­
mental authority for the designation of agents to represent the United States 
before international tribunals. Although the immediate disagreement con­
cerns representation of the United States against claims in excess of $10 
billion asserted by Iran before the Iran-u.s. Claims Tribunal, the dispute 
is more fundamental, and could encompass claims asserted by or against the 
United States before any international tribunal on any issue. 

Attorney General Position: The Attorney General relies on 29 U.S.C. 516 
(1966), reserving to his office "except as otherwise authorized by law --
the conduct of litigation to which the United States is a party ... " It is 
argued that the United States, having been called upon to "litigate" Iranian 
claims, the Attorney General is vested with authority and charged with a duty 
to represent the United States. Moreover, the United States will be best 
represented by his office because therein reside abundant litigating skills. 

State Department Position: With exceptions the Secretary deems distinguii­
able, the Secretary's Legal Adviser has traditionally represented the United 
States before international tribunals. The Secretary argues that the liti­
gation test relied upon by the Attorney General, has not heretofore been 
seriously asserted because proceedings within international tribunals do not 
constitute litigation. Trial practices, rules of evidence and procedure, 
and finding determininations are of -little significance in international 
tribunal proceedings. Those proceedings are governed by international law 
and rules, and have profound foreign policy implications. The result sought 
in a particular instance is not necessarily that dictated by a strict appli­
cation of legal principles. The Secretary is best able to determine not 
only what objectives to seek, but also how those objectives should be sought, 
and his directions can best be implemented by State lawyers with foreign 
perspective and international adjudicating experience. 

Discussion: While legal considerations are critical in proceedings before 
international tribunals, they must be tempered with foreign policy consid­
erations, the significance of which is best judged in any particular iustance 
by the Secretary of State. Given that the Attorney General's Office has 
superior litigating skills, those tools do not appear sufficiently 
critical in international proceedings to offset State's foreign policy 
prerogatives as exercised through its lawyers experienced in ' 
international adjudications. Historical and legislative interpretation 
of that statue relied on by the Attorney General does not support 
the claim that ''litigation" is intended to include proceedings before 
international tribunals. 

Recommendation: That the Secretary of State, subject to the President's 
prerogatives, continue to designate agents to represent the United States 
and to control proceedings before international tribunals. 

Approve f~~ Disapprove ,......, 



THE WHITE HOUSE 

WASHINGTON 

February 19, 1982 

MEMORANDUM FOR THE SECRETARY OF STATE 
THE SECRETARY OF' • THE' TREASURY 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GENERAL 

0910 

SUBJECT: Representation of the United States before the 
Iran-United .States Claims Tribunal 

Issue: The Attorney General and the Secretary of State disagree 
on departmental authority for the designation of agents to represent 
the United States before international tribunals. Although the • 
immediate disagreement concerns representation of the United States 
against claims in excess of $10 billion asserted by Iran before the 
Iran-U.S. Claims Tribunal, the dispute is more fundamental, and 
could encompass claims asserted by or against the United States 
before any international tribunal on any issue. 

Decision: The President, being aware of relevant facts and 
having considered the stated positions and arguments urged by 
the Attorney General and by the Secretary of State, .has concluded 
that for foreign policy reasons the best interests of the United 
States require that the Secretary of State, subject to the President's 
prerogative, will continue to designate agents to repre~ent the 
United States and will c6ntinue to control proceedings before 
international tribunals. 

The President is aware of the Attorney General's practice of 
providing assistance to the Secretary when requested in particular 
proceedings before international tribunals, and approves such 
practice. 

FOR THE PRESIDENT: 

cc: William P. Clark 
Craig L. Fuller 

• EDWIN MEESE, III 
COUNSELLOR TO THE PRESIDENT 
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TO: 

SUBJECT: 

EXECUTIVE OFFICE · OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

February 23, 1983 

LEGI.SLATIVE. REFE:RRA.Ii MEMORANDUM 

Legislative Liaison Officer­

Department. of the Treasury✓ 
Federal Reserve Board 
National Security Council · 
Department of Defense 

1233 

SPECIAL 

F0;rei'9'n Cla.t1n~.· S.ettleJ?)ent commission 

. . State draft proposal, the II Iran Claims Act. 11 

The Off ice of Manageme.nt arid Budget . requests the vi.ews of your 
agency on the above subject before advising on its relationship to 
the program of the President, in accordance with 0MB Circular A-19. 

A response to this request for your views is needed no later. than 
FRIDAY, MARCH 4, 1983. Phone comments are acceptable. 

Questions should be referred to Tracey Lawler 
the legislative analyst in this office. 

(395-4710 · ) 

Enclosures 
cc: Bruce . Sasser 

Frank Seidl 
Roger Greene 

~~~~ 
RONALD K. PETERSON FOR 
Assistant Director for 
Legislative Reference 

SPECIAL 



Dear Mr. Speaker: 

l nittd ~lat e~ Departm ent uf State 

Washington. D.C. :.!0520 

I transmit herewith a bill to authorize various agencies of 
the · Executive Branch to take certain actions in furtherance of 
the settlement of claims between United States nationals and 
the Government of Iran pursuant to the Algiers Accords of 
January 19, 1981. The proposed legislation would authorize the 
Foreign Claims Settlement Commission to adjudicate a number of 
such claims and would permit the Federal Reserve Bank of New 
York to recover certain costs incurred by the United States 
Government in connection with the arbitration of other claims 
before the Iran-United States Claims Tribunal at The Hague. 
The bill would also authorize the Secretary ' of the Treasury to 
reimburse the Federal Reserve Bank of New York for its expenses 
as fiscal agent of the United States in the implementation of 
the hostage release agreements. It would also allow the 
Secretary of State to maintain the confidentiality of certain 
recordi of the Department of State perta·ining to the 
arbitration of claims before the Iran-United States Claims 
Tribunal. The steps authorized by the proposed legislation 
will facilitate the claims settlement process contemplated by 
those agreements. This bill was introduced by request in the 
97th Congress as H.R. 7374 ana a hearing held by the 
Subcommittee on International Economic Policy and Trade of the 
Forei9n Affairs Committee. 

Under.the Algiers Accords which led to the release of the 
52 American hostages in Tehran, the United States and Iran 
agreed among other things to refer certain claims of U.S. 
nationals against Iran to binding arbitration before a newly 
created arbitral booy, the Iran-United States Claims Tribunal. 
Some of those claims had been pending in U.S. courts and had 
been the subject of judicial injunctions and court-ordered 
attachments. Pursuant to the Accords, once the hostages had 
been released, the United States revoked the regulatory 
authority for those attachments and injunctions, thus rendering 
them null and void. Following an intensive review of the 
Accords by the Administration, litigation involving claims 
which might be presented to the Tribunal was suspended by 
Executive Order No. 12294, issued on February 24, 1981. That 
action, and steps taken by the previous Administration in 
implementation of the hostage release agreements, were upheld 

The Honorable 
Thomas P. O'Neill, Jr., 

Speaker, 
House of Representatives. 
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by the United States Supreme Court in its decision in Dames & 
Moor~ v. Reg3n on July 2, 1981. 

U~der the Accords, the Iran-United States :1ai~s Tribunal 
is charged with deciding the claims of U.S. nationals against 
Iran arising out of debts, contracts, expro9riations or other 
~easures affecting property rights. The Tribunal, whose 
members include three appointed by the United States, three by 
Iran, and three third-country arbitrators, has been established 
~t The Hague in the Netherlands and is beginning to adjudicate 
the several thousand claims filed before it by the January 19, 
1982 deadline. The Accords provide that the Tribunal shall 
decide all cases on the basis of respect for law, and that its 
decisions shall be final and binding. The Accords also ?roviJe 
that the Tribunal's awards shall be enforceable in the courts 
of any nation in accordance with its laws. 

To·help assure payment of awards of th~ Tribunal in favor 
of U.S. nationals, some of whom had been successful in 
obtaining attachments against Iranian assets and property in 
the United States, a Security A~count was also established at a 
depositary bank of the Netherlands. The Account was funded at 
an initial level of $1 billion from certain Iranian assets ana 
properties in the United States. Under the ~ccords, Iran has 
an obli3ation to replenish the Security Account whenever 
payments to successful U.S. claimants cause it to fall below 
$500 million. 

The Ac~ords ?rovi~e that the clai~s of U.S. nationals 
ag3inst Iran for less than $250,000 each (the "small" claims) 
are to be presented to the Tribunal by the Government of the 
United States, while U.S. nationals with claims of $250,000 or 
more represent the~selves directly. Following an extensive 
registration program, the Department of State filed some 2,795 
"small" claims with the Tribunal on January 18, 1982. The 
adju1ication of such a large number of "small" claims 
repr~sants an enor~ous u~dertaking for the Tribunal which could 
delay the disposition of hundreds of "large" claims of U.S. 
nationals. The United States has proposed to Iran that the 
small claims be settled through negotiation of a en bloc 
settlement. If a satisfactory settlement can be negotiated, 
the "small" claims would then have to be individually 
adjudicated. The enclosed draft bill would authorize the 
Foreign Claims Settlement Commission to decide claims thus . 
settled in accordance with the 9rovisions and ?rocedures of the 
International Claims Settlement Act of 1949, as aiilended, 
subject to the provisions ~f the relevant clai~s settlement 
agreements. This explicit authorization is necessary to 
clarify the Commission's ability to adjudicate the claims under 
ritle I . of the International :laims Settlement Act. Payment 
of the Commission's awards would be made in accorjance with the 
provisions of that Act, except that the Secretary of the 
Treas~ry would be authorized to make initial payments in the 
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amount of up to $10,090, as opposed to the lesser amounts 
currently provided by law and to deduct two ~er=ent, rather 
than the five percent currently provided by law. 

Any clai~s of U.S. nati~nals, whether "large" or "small", 
which are not settled will be adjudicated by the Tribunal. 
Under the Clai~s Settlement Agreement, the expenses of the 
Tribunal are borne equally by the Governments of the United 
States anj Iran. To jate, the Tribunal has been operating on a 
relatively modest budget, the majority of expenses having been 
incurred in connection with organizatio~al ~atters, the 
establishment of a Registry, and the hiring of essential staff, 
including t~e translators and interpreters ·necessary to conduct 
the ?roceedings in both English and Farsi. As it proceeds to 
adjudicate clai~s ~nd ~ender aw3rjs, its operating expenditures 
and therefore the required U.S. contributions will increase. 
I~ additi~n, the De~artments of State and Treasury, the Fe~eral 
Reserve Bank of New York, and other agencies of the United 
States ~overn~ent have incurred direct and indirect expenses in . 
connection with the establishment and organization of the 
Tribunal. These expenses will also i~crease ~s the 
adjudication of claims goes forward. 

In addition to U~ited States contributions to the Tribunal, 
providing a forum for hearing and deciding the claims of United 
States nati~nals, the United States Government provijes many 
valuable services to United States claimants, such as the 
s2rvice of documents and the ~resentation of positions and 
supporting legal arguments on major issues of common interest. 
T~e ~roposed legislation would require successful clai~ants to 
help bear the costs of these Government services to or on 
behalf of the claimants. 

The bill would permit the Government to recover a portion 
of its expenses by authorizing the Federal Reserve Bank of New 
York to deduct an amount equal to two percent of any 9ayment 
from the Security Account in satisfaction of an award of the 
Tribunal in favor of a U.S. national. T~e amounts thus 
deducted will be covered into the miscellaneous receipts of the 
Treasury as rei~bursement to the ~overnment of the expenses it 
has incurred in connection with the operations of the 
Tri~unal. The age~cies incurring those e~penses will ~ot 
directly benefit from the deduction, but will continue to be 
responsibl~ for justifying to the Congress 3ppropriations 
necessary to ?aY their expenses. The reimbursement will be 
collected only from those U.S. =lai~ants who avail themselves 
of the Tribunal, receive a favorable award, and are paid from 
the Security Account. Claimants who do not benefit from both 
the Tribunal and the Security Account would not be required to 
contribute to the reimbursement of the Government. The bill 
also provides that once the deduction has been made, payments 
to U.S. claimants will be made directly without further delay 
or any additional deductions. Pursuant to a directive license 



-4-

issued by the Treasury Department on June 7, the Federal 
Reserve 3ank of Naw York has been making ~ejuctions, and 
depositing the proceeds into miscellaneous receipts, from 
accounts received to date in satisfaction of a~ards of the 
Tribunal. The bill would ratify this action retroactively. 

The bill includes two techni:al sections intended (a) to 
preclude duplicate deductions from payments to claimants with 
"sm3ll" clai~s which are adjudicated by the Forei;n Claims 
Settlement Commission and (b) to authorize the Secretary of the 
Treasury t0 rei~burse the Federal Reserve 3ank of New York for 
expenses it has incurred as fiscal agent of the United States 
in i~?lementati~n of the Algiers Accor1s. 

Finally, the bill resol~es a dilemma created by the 
requirements of t~e Freedom of Information Act. In order to 
obtain the most favorable resolution of both private and public 
□ .s. cl3ims before the Iran-United States Clai~s Tribunal, the 
Department of State needs to be able to collect information 
fr0m U.S. cl~imants and share information with them. Such 
cooperation and coordination is impaired by the absence of 
specific legislatjon on public disclosure. The proposad 
legislation would provide appropriate rules for the reco~ds of 
the Department of State pertaining to arbitration of clai~s 
before the Tribunal. 

T~e claims settlement ?recess ?Ut in motion by the Algiers 
Accords represents one of the- largest and most significant 
efforts of its type in recent U.S. or international practi~e. 
It includes the claims of thousands of U.S. nationals, 
involving billions of dollars in debts, =ontracts, invest~ents, 
and other commercial relationships interrupted by the Islamic 
Revolution in Iran. The successful and e~peditious resolution 
of those claims remains an important objective of the 
Administration's foreign policy. This bill would contribute 
significantly to these ends and I urge its early passage. 

The Office of ~anagement and Budget has advised t~at there 
is no objection to the presentation of this proposal for the 
consideration of the Congr~ss and that its enactment would be 
in accord with the program of the President. 

Enclosure 

Sincerely, 

Powell A. ~core 
Assistant Secretary for 
Congressional Relations 
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Dear Mr. President: 

l -nite <l States Departm ent o'f State 

Wa shington. D.C. :l.0520 

I transmit herewith a bill to authorize various agencies of 
the Executive Branch to take certain actions in furtherance of 
the settlement of claims between United States nationals and 
the Government of Iran pursuant to the Algiers Accords of 
January 19, 1981. The proposed legislation would authorize the 
Foreign Claims Settlement Commission to adjudicate a number of 
such claims and would permit the Federal Reserve Bank of New 
York to recover certain costs incurred by the United States 
Government in connection with the arbitration of other claims 
before the Iran-United States Claims Tribunal at The Hague. 
The bill would also authorize the Secretary of the Treasury to 
reimburse the Federal Reserve Bank of New York for its expenses 
as fiscal agent of the United States in -the implementation of 
the hostage release agreements. It would also allow the 
Secretary of State to maintain the confidentiality of certain 
records of the Department of State pertaining to the 
arbitration of claims before the Iran-United States Claims 
Tribunal. The steps authorized by the proposed legislation 
will facilitate the claims settlement process contemplated by 
those agreements. This bill was introduced by request in the 
97th Congress as H.R. 7374 and a hearing held by the 
Subcommittee on International Economic Policy and Trade of the 
Foreign Affairs Committee. 

Under the Algiers Accords which led to the release of the 
52 American hostages in Tehran, the United States and Iran 
agreed among other things to refer certain claims of U.S. 
nationals against Iran to binding arbitration before a newly 
created arbitral body, the Iran-United States Claims Tribunal. 
Some of those claims had been pending in U.S. courts and had 
been the subject of judicial injunctions and court-ordered 
attachments. Pursuant to the Accords, once the hostages had 
been released, the United States revoked the regulatory 
authority for those attachments and injunctions, thus rendering 
them null and void. Following an intensive review of the 
Accords by the Administration, litigation involving claims 
whi~h might be presented to the Tribunal was suspended by 
Executive Order No. 12294, issued on February 24, 1981. That 
action, and steps taken by the previous Administration in 
implementation of the host~ge release agreements, were upheld 

The Honorable 
George Bush, 

President of the Senate. 



-2-

by the United States Supreme Court in its decision in Dames & 
Moore v. Regan on July 2, 1981. 

Under the Accords, the Iran-~nited States :1ai~s Tribunal 
is charged with deciding the claims of U.S. nationals against 
Iran arising out of ~ebts, ~ontracts, ex?ropriations or other 
measures affecting property rights. The Tribunal, whose 
m~mbers include three appointed by the United States, three by 
Iran, and three third-country arbitrators, has been established 
at The Hague i~ the Neth~rlands and is beginning to adjudicate 
the several thousand claims filed before it by the January 19, 
1982 deadline. The Accords provide that the Tribunal shall 
decide all ~ases on the basis of respect for law, and that its 
decisions shall be final and binding. The Accords ~lso provide 
that the Tribunal's awards shall be enforceable in the courts 
of a~y nation in accordance with its laws. 

To.help assure payment of awards of the1 Tribunal in favor 
of U.S. nationals, some of w~om h~d been successful in 
obtaining atiachments against Iranian assets and property in 
the United States, a Security Account was also established at a 
depositary bank of the Netherlands. The Account was funded at 
an initial level of $1 billion from c~rtain Iranian assets and 
properties in the United States. Under the Accords, Iran has 
an obligati0n to replenish the Security Account whenever 
payments to successful U.S. claimants cause it to fall below 
$500 .million. 

The A6cords 9rovide that the claims of U.S. nationals 
against Iran for less than $250,000 each (the "small" claims) 
are to be presented to t,e Tribunal by the Government of the 
United States, while U.S. nationals with claims of $250,000 or 
more represent themselves 1irectly. Following an extensive 
registration program, the Department of State filed some 2,795 
"srn311" claims with the Tribunal on Janu3ry 18, 1982. The 
adjudication of such a large number of "small" claims 
represents ~n enormous undertaking for the Tribunal whi~h coul1 
delay the disposition of hundreds of "large" claims of U.S. 
nationals. The United States has proposed to Iran that the 
small claims be settled t~rough negotiation of a en bloc 
settlement. If a satisfactory settlement can be negotiated, 
the "small" claims would then have to be individually 
adjudi=ated. The enclosed draft bill woul1 authorize the 
Foreign Claims Settlement Commission to decide claims thus 
settled in ac=or1ance ~ith the provisions and ?rocedures of the 
International Claims Settlement Act of 1949, as amended, 
subject to the provisions of the relevant =laims settlement 
agreements. This explicit authorization is necessary to 
clarify the :ommission's abilitt to adjudicate the cl3ims under 
Title I of the International Claims Settlement Act. Payment 
of tSe Commission's awards would be made in accor1ance with the 
provisions of that Act, except that the Secretary of the 
Treasury would be authorized to make initi3l payments in the 
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. amount of up to $10,000, as opposed to the lesser amounts 
currently provi1ed by law and to deduct two percent, rather 
than the five percent currently provided by law. 

Any clai~s of U.S. nationals, whet~er "lar3e" or "small", 
which are not settled .will be adjudicated by the Tribunal. 
Unjer the Claims Settlement Agreement, the expenses of the 
Tribunal are borne equally by the Govern~ents of the United 
s~ates and Iran. To date, the Tribunal nas been operating on a 
relatively modest budget, the majority of expenses having been 
incurrad in connection with organizational matters, the 
establishment of a Re3istry, and the hiring of essential staff, 
including the translators and interpreters necessary to condu~t 
the proceedings in both English and Farsi. As it proceeds to 
adjudicat~ clai~s and render awards, its operating expenditures 
and therefore the required U.S. contributions will increase. 
In addition, th~ Departments of State and Treasury, the Federal 
Reserve Bank of New York, and other agencies of the United 
States Government have incurred direct and indirect expenses in · 
connection with the establishment and organization of the 
Tribunal. These expenses will also increase as the 
~djudication of claims goes forward. 

In addition to United s~ates contributions to the Tribunal, 
providing a forum for hearing and deciding the claims of United 
States nationals, the United States Government provides ~~ny 
valuable services to United States claimants, such as the 
service of documents and the-presentation of positions and 
supporting legal arguments on major issues of common interest. 
The proposed legislation would require successful clai~ants to 
help bear the costs of these Government services to or on 
behalf of. the :::lsii11ants. 

The bill would permit the Government to recover a portion 
of its expenses by authorizing the Federal Reserve Bank of New 
York to deduct an amount equal to two percent of any payment 
from the Security Account in satisfaction of an award of the 
Tribunal in favor of a U.S. national. The amounts thus 
deducted will be covered into the miscellaneous receipts of the 
Treasury as rei~bursement to the Governma~t of the expenses it 
has incurred in connection with the operations of the 
Triounal. The agenci~s incurring those expenses will not 
directly benefit from the deduction, but will continue to be 
responsible for justifting to the :ongress appropriations 
necessary to pay their expenses. The reimbursement will be 
collected only from those U.S. claimants who avail themselves 
of the Tribunal, receive a favorable award, and are paid from 
the Security Account. Claimants who do not benefit from both 
the Tribunal and the Security Account would not be required to 
contribute to the reimbursement of the Government. The bill 
also provides that once the deduction has been made, payments 
to □ .S. ~laimants will be made directly without further delay 
or any additional deductions. Pursuant to a directive license 
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issued by the Treasury Department on June 7, the Federal 
Reserve Bank of New Y~rk has been making deductions, and 
depositing the proceeds into miscellaneous receipts, from 
a:counts receive~ to date in satisfaction of awards of the 
Tribunal. The bill would ratify this action retroactively. 

The bill incl~des two technical sections intended (a) to 
preclude du?licate deductions from ·payments to clai~ants with 
"small" claims whi:h ar~ adjudicated by the Foreign :1aims 
Settlement Commission and (b) to authorize the Secretary of the 
Treasury to rei~burse the Federal Reserv~ Bank of New York for 
expenses it has incurred as fiscal agent of the United States 
in implementation of the Algiers Accor1s. 

Finally, the bill resolves a dilemma created by the 
requirements of the Freedom of Information Act. In order to 
obtain the most favorable resolution of both private and public 
U.S. claims before the Iran-United States =laims Tribunal, the 
Department of State needs to be able to collect information 
from U.S. claimants and share infor~ation with the~. Such 
cooperation and coordination is impaired by the absence of 
specific legislation on public disclosure. The proposed 
legislation would provide appropriate rules for the records of 
t~e Department of State pertaining to arbitration of claims 
before the Tribunal. 

The claims settlement 9rocess put in motion by the Al3iers 
Accords represents one of th~ largest and most significant 
efforts of its type in recent U.S. or international practice. 
It includes the claims of thpusands of U.S. nationals, 
involving billions of 1ollars in debts, ~ontracts, investments, 
and other commercial relationships interrupted by the Islamic 
Revolution in Iran. The successful and eKpe1itious resolution 
of those claims remains an important objective of the 
Administration's foreign policy. This bill would contribute 
significantly to these ends and I urge its early passage. 

The Offi=e of ~anagement and Budget has a1vised that there 
is no objection to the presentation of this proposal for the 
consideration of the Congress and that its enactment would be 
in accord with the program of the President. 

En=losure 

Sincerely, 

Powell~- Moore 
Assistant Secretary for 
Congressional Relations 



A BILL 

To facilitate the adjudication of certain claims of United 

States nationals against Iran, to authorize the recovery of 

costs incurred by the United States in connection with the 

arbitration of claims of United States nationals against 

Iran, and for other purposes. 

1 Be it enacted by the Senate and Hous~ of 

2 Representatives of the United States of A.meric.3 in 

3 Congre~s assembled, That this Act may be cited as the 

4 "Iran :laims Act". 

5 

6 RECEIPT AND DETERMINATION OF CERTAIN CLAIMS 

7 Sec. 2. (a) The Foreign Cl3irns Settlement 

8 Com~ission of the United States is hereby authorized to 

9 receive and determine, in accordance with the provisions 

10 of title I of the International Claims Settlement Act of 

11 1949, ~he validity and amounts of claims by nationals 

12 of the United States against Iran which are settled en 

13 bloc by the United States. In decijing such claims, the 

14 Commission shall apply, in the following order, the terms 

15 of any settlement agreement, the relevant provisions of 

16 the Declarations of the Government of the Democratic and 

17 Popular Republic of Algeria of January 19, 1981, giving 

18 consideration to interpretations thereof by the Iran-United 

19 States Claims Tribunal,· and applicable principles of 

20 international law, justice and equ~ty. 
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1 (b) The Commission sh~ll certify to the Secretary 

2 of the Treasury any awar1s deter~ined pursu~nt to 

3 subsection (a) of this section in accordance with 

4 section 5 of title I of the International :1aims 

5 Settlement Act of 1949. Such awards shall be 

6 paid in accordance ~ith sections 7 and a of that 

7 title, except that 

8 (1) the Secretary of t~e Treasury is authorized 

9 to make f)ay:nents pursuant to_ section 8 (c) (1) in the 

10 amount of $10,000 or the principal amount of the 

11 award, whichever is lessJ and 

12 (2) t~e Secretary of the Treasury is authorized 

13 to deduct pursuant to section 7(b) an amount equal 

14 to 2 per centum, ~nstead o: 5 per centum, of 

15 payments made pursuant to section 8(c). 

16 • DEDU'.:TI ·JNS FROM ARBITRAL MlARDS 

17 Sec. 3. (a) Except as provi1ed in section 4, 

18 whenever the Federal Reserve ~ank of N~w York shall 

19 receive an amount from the Security Account established 

20 pursuant to the Declarations of the D~mocratic a~d 

21 Popular Republic of Algeria of January 19, 1981, in 

22 satisfaction ~fan award rendered by the Iran-

23 united States :1aim Tribunal in favor of a United 

24 States national, the Federal Reserve Bank of New York 

25 shall deduct from the amount so received an a~ount equal 

26 to two p~r =entum thereof as reimbursem~nt to the United 
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1 Stat2s Government for expenses incurred by the 

2 Departments 0f State and the Treasury, the Federal 

3 Reserve Bank of New York, and other agencies in 

4 ~onnection with the arbitration of claims of Dnited 

5 States nationals against Iran before the Iran-

6 United States 2lairns Tribunal. 

7 (b) Amounts deducted by the Federal Reserve Bank of 

8 New York pur5uant to subsection (a) shall be 1eposited 

9 in the Treasury to the credit of misc~llaneous receipts. 

10 (c) Nothing in t~is section shall be construed to 

11 affect the payment to United States nationals of amounts 

12 received by the Federal Reserve Bank of New York in 

13 respect of awards by the Iran-United States Claims 

14 Tribunal, after 1eduction of the amounts specified in 

15 subsection (a). 

16 (d) This section shall be effective as of June 7, 

17 1982. 

lS 

19 

EN BLOC SETTLE~ENT 

Sec. 4. The deduction by the Federal Reserve Bank 

20 of New York provided for in section 3(a) of this Act 

21 shall not apply in the case of a sum received by the Bank 

22 

23 

24 

25 

26 

purs~ant to an~ bloc settlement of any ~ategory of 

clai~s of United States nationals against Iran when such 

sum is to be used for payments in satisfaction of awards 

certified by the Foreign :1aims 3ettlement Com~ission 

oursuant to section 2(b) of this Act. . 
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1 

REIMBURSEMENT TO THE FEDERAL RESERVE BANK 

OF NE~ YJRK 

Sec. 5. The Secretary of the Treasury is hereby 

4 authorizea · to rei~burse t~e Federal Reserve Bank ~f New 

5 York for exp2nses incurred by the Bank in the performance 

6 of fiscal agency agreements relating to the settlement ~r 

7 arbitration of claims pursuant to the Declarations of the 

8 D:mocrati= and Popular Republic of ~lgeri~ of January 19, 

9 1981. 

10 CJ~FIDEN?IALITY OF RECORDS 

-11 Sec. 6. Records of the Department of State per-

12 t~ining to the arbitration of claims before the Iran-

13 United States Claims Tribunal shall be exempt from dis-

14 closJre under section 552 of title 5, United States 2ode. 

15 Such records shall be treated as confidential except th~t 

16 rules, awards, and 1ecisi~ns of the Tribunal and =laims 

17 and responsive pleadings filed at the Tribunal by the 

18 United States on its own behalf shall be made available 

19 to the public unless the Secretary of State determines 

20 that public disclosure would be contrary to the ~ational 

21 interest. Nothing in this section shall be construed as 

22 prohibiting the Secretary of State from making infor-

23 mation available to any .claimant or any other interested 

24 person for the ?Urpose of --

25 (1) assisting in the prosecution or defense 

26 of ·claims; 
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(2) coordinating ·participation at the Tri~unal 

by the United States and ~ationals of the United 

States; or 

(3) informing the publi:: ~bout the ..,orl< of the 

Tr ibllnal. 



SECTION-BY-SECTION ANALYSIS 
OF THE PROPOSED 
IRAN CLAIMS ACT 

I. INTRODUCTION 

The proposed legislati~n (hereinafter referred to as "the 

Bill") contains authority for certain actions by the Foreign 

Claims Settlement Commission, the Department of the Treasury, 

the Federal Reserve Bank of New York and the Department of 

State in implementation of the Algiers Accords of January 19, 

1981, which achieved the release of the American hostages from 

Iran. 

Specifically, the Bill authorizes the Foreign Claims 

Settlement Commission to adjudicate claims by United States 

nationals against Iran in the event that they ar~ settled by 

agreement between the United States and Iran. It also 

authorizes the Secretary of tpe Treasury to make payments in 

satisfaction of the Commission's determinations. It provides 

authority and procedures for reimbursement to the United States 

Government of expenses incurred by the Departments of State and 

the Treasury, the Federal Reserve Bank of New York and other 

agencies for the benefit of U.S. nationals who obtain arbitral 

awards against Iran from the Iran-United States Claims 

Tribunal. Finally, the Bill would allow the Secretary of State 

to maintain the confidentiality of certain records of the 

Department of State pertaining to the arbitration of claims 

before the Iran-United States Claims Tribunal. 

The Al3iers Accords consisted primarily of two 

"declarations" by the Government of Algeria which were adhered 
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to by the United States and Iran. The first of these (the 

"General Declaration") provided inter alia for the revocation 

of sanctions, the transfer of certain Iranian financial assets 

and property, and the nullification of certain claims and 

attachments through reference to binding arbitration in 

accordance with the second declaration (the "Claims Settlement 

Agreement"). The General Declaration also provided for the 

establishment of a Security Account, funded from transferred 

Iranian assets at an initial level of $1 billion, to secure the 

payment of arbitral awards against Iran. rran is obli3ed to 

replenish the Security Account whenever the payment of claims · 

causes it to fall below $500 million. The Clai~s Settlement 

Agreement provided for the establishment of an Iran-United 

States Claims Tribunal at The Hague to decide, inter alia, 

claims by nationals of the United States against Iran arising 

out of jebts, contracts, expropriations or other measures 

affecting _property rights. The expenses of the Tribunal are 

borne equally by the Governments of Iran and the United States. 

In accordance with the Claims Settlement Agreement, 

claims of U.S. nationals against Iran for less than $250,000 

each are to be presented to the Tribunal by the United States 

Government rather than by the claimants themselves. The Bill 

would authorize the Foreign Claims Settlement Commission and 

the Department of the Treasury respectively to adjudicate and 

pay these "small" claims in the event that Iran and the United 

States agree to settle them rather than to arbitrate them 

before the Tribunal. 
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Under implementing agreements signed on August _17, 1981, 

by the Federal Reserve Bank of New York as Fiscal Agent of the 

United States, Bank Markazi Iran, Banque Centrale d'Algerie as 

escrow agent and the Dutch Central Bank and its subsidiary 

depositary bank, arbitral awards rendered by the Tribunal 

against Iran in favor of U.S. nationals will be certified for 

payment by the Tribunal and paid from the Security Account to 

the Federal Reserve Bank of New York. The Bill would authorize 

the reimbursement to the United States Government of expenses 

incurrid in connection with the Tribunal an~ the Security 

Account by deducting two per cent from each amount received 

from the Security Account for payment to a U.S. national in 

satisfaction of a Tribunal award. 

The question of further distribution of the amounts 

received by the New York Federal Reserve Bank is not addressed 

in the relevant agreements. Under the proposed legislation, 

these amounts will be transmitted directly to the U.S. national 

in whose favor an award has been made immediately and without 

any additional deduction. 

The Department of State is charged with implementing the 

Claims Settlement Agreement of the Algiers Accords. The 

Department monitors Tribunal activities, analyzes Iranian 

factual and legal arguments, and prepares factual and legal 

materials to support U.S. Government and U.S. claimants' 

positions. As the legal representative of 2,795 small 

claimants, the .Department collects all the information 
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necessary to prepare and prese~t their claims before the 

Tribunal. The Department alsb represents the United States 

Government at the Trib~nal, filing claims on its behalf and 

res?onding to clai~s filed against it by the Government of 

Iran. Finally, the De9art~ent identifies common legal issues 

and coordinates the prese~tati~n by lar3e and small private 

claimants and by the ~overnment of such issues before the 

Tribun3l. Under the 9ro?osed legislation, the Department will 

ba able to protect records which may be used by our adversaries 
' 

against th2 3overnment or against U.S. claimants at the 

Tribunal. At the same time, the Department will be able to 

work wit~ clai~~nts and legal scholars in ~rjer to achieve a 

favorable resolution of U.S. claims pen1ing before the Tribunal. 

II. PROVISIONS QF T3E BILL 

Section 1. Short Title 

This secti~n states that the Bill ~ay be cite1 as the 

"Iran Claims Act". 

Section 2. Receipt and Determination 

This section authorizes the Foreign Claims Settlement 

Commission ~f the United States, a component of the Department 

of Justice, to adjudicate claims of U.S. nationals against Iran 

in the event t~at they are settled as between Iran and the 

United States. 

Under the Clai~s Settlement Agreement, clai~s of U.S. 

nationals which are, in the aggregate, for less than $250,000 
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each (the "small" claims) are to be presented to the 

Iran-United States Claims Tribunal ~y the United States 

Government rather than the clai~ants themselves. Prior to the 

January 19, 1982 1eadline, some 2,795 small clai~s were filed 

by the Department of State with the Tribunal. Arbitration of 

such a larg~ number of small claims ~ould ?lace a severe bu~1en 

on the Tribunal. The United States has proposed to Iran that 

such claims be settled on a lump-su~ (or en bloc) basis. If 

such a settlement were negotiated, the amount received in 

1ischarge ~f ~ he clai~s thereby settled would be distributed 

among individual clai~ants on the basis of adjudication by the 

Forei3~ Claims Settlement :ommission. 

Subsection (a) makes clear the authority of the 

Commission to adjudicate the claims on the basis of title I of 

the International :laims Settlement Act of 1949, as amended, in 

the ev~nt of a settlement. The precise nature of a settlement 

cannot be predicted. To ensure consistency of result 

regardless of the form it takes, the :om~ission is directed to 

apply · the ter~s of any settlement agreement, relevant 

provisions of the Algiers Accords, giving consideration to 

intepretations thereof by the Tribunal, and the applicable 

?rinciples of international law, justice and equity. 

Subsection (b) also directs the Com~ission to certify its 

a .,ards under sectio~ 5 of the International :1aims Settlement 

Act to the Secretary of the Treasury for pay~ent in accordance 

with thi 9rovisions of sections 7 and 8 of that Act. Section 
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B(c) (1) currently limits the initial payment which the 

Secretary of the Treasury may- make on account of an awarj to 

the amou~t of $1,000 or the principal amount of the award, 

~hi:hever is less. ·subsection {b) (1) authorizes the Secretary 

of the Treasury to make such payments to successful claimants 

U? to the amount of $10,000 or the ?ri~cipal amount of the 

award, whichever is less. Payments on the unpaid balance of 

awards in excess of $10,000 woulj thereafter be made in 

accordance ~ith the existing provisions of Section 8(c) of 

title I of the International :1ai~s Settlement ~ct, i.e., from 

time to time on a pro rata basis in the same proportion as the 

total amount available for distribution ~ears to the aggregate 

unpaid balance of principal or interest of all such awards. 

Section 7(b) ot the International Claims Settlement Act 

currentlf reimburses the Government in the amount of 5 per 

centum of payments made under section S(c) (1). Subsection 

(b) (2) reduces this recovery to 2 per centum to eliminate the 

disparity bet~ean clai~ants appearing before the Tribunal and 

those whose claims are settled by the Commission. 

Section 3. Deductions from Arbitral Awards 

This section, consisting of four subsections, establishes 

the basic structure for effecting rei~bursement of the expenses 

incurred by the U.S. ~overnment on behalf of U.S. claimants ·in 

connection with the Iran-United States Claims Tribunal and the 

Security Account. Those expenses include both the U.S. 

contribution to the Tribunal for its capital and operating 
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expenses (which are borne equally by Iran and the United 

States) and the U.S. share of the ~anagem~nt f~es associate1 

with the Security A=count, as well as the costs incurred by 

D.S. Government agencies ~nd the Federal Reserve Sank in 

connection with U.S. partici~ation in the Tribu~al. 

Suos~ction (a) generally directs the Fe1eral R~serve Bank 

of New York to deduct the reimbursement from each payment 

r~ceived from the Security Account in satisfaction of an 

arbitr~l award, in=lujing any interest thereon, by the Tribunal 

in favor of a U.S. =laimant. Thus, rei~bursement is collected 

only from those clai~ants who avail themselves of the Tribunal, 

receive a favorable awarj and are paid from the Security 

Account. Those clai~ants who do not benefit from both the 

Tribunal and the s~curity A=count woul1 not be required to 

-contribute to the reimbursement of the Government. 

This $Ubsz=tion establishes the a~ount ~f the 1e1uction 

at two percent of the amount received by the Federal Reserve 

Bank. It is expectej that the total amount of Tribuial awards 

in favor of U.S. nationals will exceed $4 billion and that Iran 

will fulfill its obligation to replenish the Security Account 

whenever the balance therein falls below $500 million. The 

d!d~ction wo ul1 therefore obtain reimbursement for the U~ited 

States of at least $80 million. That amount is estimated to be 

sufficient to meat the anticipated costs, both direct and 

indirect, of U.S. participation in the Tribunal. 
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Subsection (b) provides that ·the amounts deducted for 

r:imburse~ent to the Government of its expenses shall oe 

covered into the miscellaneous receipts of the Treasury~ The 

a;encies incurring expenses for the operations of the Tribunal 

will not be able to use any of these funds. Rather, the 

agen=ies will be resp0nsible for justifying to the ~ongress 

appropriations in amounts necessary to pay their expenses. 

Subse~tion (c) makes clear that the authority to make the 

deduciions provi1ed by this section does not otherwise affect 

the· distribution of a~ounts received by the Fe1eral Reserve 

Bank in satisfaction of awards by the Tribunal. After the two 

per cent ,,e1uction is made, the balance of the award will be 

transmitted in full and · at once to the successful claimant. 

Subsection (1) ~stablishes June 7, 1982 as the ~ffective 

date of this section. On that date, the Treasury Department 

issued a 1irective license authorizing the Fejeral Reserve Bank 

of New Yoik to deduct two percent of each amount received in 

satisfaction of an award of the Tribunal and to pay the balance 

i~mediately thereafter to the awardee without further deduction 

or alteration. ~onies so oeducted have been deposited in the 

general funds miscellaneous receipts. This subsection is 

intended to ratify the Treasury De?artment's action in issuing 

the directive license. 

Section 4. En Bloc s~ttlernent 

Section 4 provi~es an exception t0 the requir~~ent for a 

two percent deduction in the case of any amount received by the 
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Federal R:serve Sank in satisfaction of a settlement of claims 

of U.S. ~ationals ~hich are to be adjudicated by th~ Foreign 

2laims Settlement Com!llission. Section 2 (b) (2) of the Bill 

separately provides for a two ?ercent 1eduction fro~ each 

payment by the Department of the Treasury as reimbursement for 

U.S. Government ex?enses in the case of claims decided by the 

Foreign Claims Settlement Com!llission. In the absence of the 

exception provide~ in this section of the Bill, therefore, U.S. 

nationals with claims against Iran which were adjudicated by 

the Foreign 2laims Settlement Com~ission rather than the 

Tribunal could be subjected to duplicative deductions from 

. their awards -- first by the Federal Reserve 3ank under section 

3(a), and second by the Treasury Department under section 

2 (b) (2) of the Bill. 

Section 5. Reimburse~ent to the Federal Reserve Bank 

This section authorizes the Secretary of the Treasury · to 

rsi~burse the F~deral Reserve Bank of New York for its expenses 

in acting as Fiscal Agent of the United States pursuant to its 

Fiscal Agency Agreement ~ith the Treasury dated Aug~st 14, 

19£1, in connection with banking arrangements which implement 

the Algiers Accorjs. These expenses of the Federal Reserve 

Bank of New York have been taken into account in the 

establishme~t of the level of rei~bursement to be deducted from 

a~ards under section · 3(a) of the Bill. The section is intended 

to clarify the authority of the Secreta:y of the Treasury to 

make ~uch reimbursements in the context of this arbitration, 
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rather than rely on the more general authority of section 1023 

~£ title 31 of the United States :ode. 

Section 6. Confidentiality of Records 

This section woul1 allow the Secretary of State to 

maintain the confidentiality of certain records of the 

Department ~f State pertaining to the arbitration of claims 

before the Iran-United States Claims Tribunal. The purpose of 

this sectio~ is to enable the De?artment of State to coordinate 

the ~resentation of U.S. claims before the Tribunal and assist 
' 

U.S. =lai~ants to effectively 9resent their claims. The 

disclosure provisions of the Freedom of Information ~ct impair 

the Department's ability to carry out this function. Claimants 

cannot be sure the Depart~ent will be ble to protect 

confijential information ?rovided by =laimants1 documents 
. 

received by the Tribunal, unless classified, may be requested 

bi the public; a~j the Department risks being found to have · 

made a public 1isclosure of its proposed positions and 

arguments whenever it seeks to coor1inate with a ;roup of 

claimants. 

The Department will remain under a duty to make available 

to the public claims and responsive pleadings filed at the 

Tribunal on behalf of the U.S. Government and awar1s, deci­

sions, and rules of the Tribunal. The Department, however, 

woul1 be able to respect the Tri~unal's policy of confiden­

tiality for certain types of information. For example, under 

the Tribunal's Rules of Procedure, a claimant may req~est that 
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an award not be made public or that only portions of the award 

from which the identity of the parties, other identifying fa=ts 

and trade secrets have been deleted be made public. The 

Secretary of Stat~ ~dulj be authorized under this section to 

withhold from publication those portions excised by the 

Tribunal. 

Under this section, the Secretary of State, in his 

discretion, may make available information records to selected 

persons for spe=ific ?Urposes. Under ?aragraph (1) the 

Department may provide to a U.S. claimant, for example, a legal 

memoran1um on a particular issue of concern to that claimant 

without having to release that memorandum to the general 

pu blic. Similarly, it could solicit com~ents on its leg~l 

memoranda from legal scholars who are experts in that 

particular field. Under paragraph (2), the Department could 

receive legal memoranda, Statements of Claim, and other 

material from =lai~ants in order to identify common issues and 

coordinate their presentation before the Tribunal without 

having to release those materials to others. Paragraph (3) 

allows the Depart~ent to make available some of the Tribunal's 

interlocutory orders. The Tribunal issues thousands of such 

orders. While a summary of these orders reveal the practice of 

t~e Tribunal ~na is thus of public interest, the release of all 

the individual orders is impracticable. 

Insofar as an indivi1ual's files are concarned, the 

Privacy Act remains applicable. 
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MEMORANDUM 

NATIONAL SECURITY COUNCIL 

November 3, 1983 

INFORMATION 

MEMORANDUM FOR ROBERT M. KIMMIT~ 

FROM: PAUL B~ THOMPSONf I 

7912 

SUBJECT: Access of the Khomeini Regime to U.S. Courts 

· The law firm of Short and Billy has written Mr. McFarlane to 
make him aware of the Khomeini Regime's continued access to 
U.S. courts . (Tab A). The Islamic Republic of Iran is 
currently suing one of the firm's clients in the D.C. 
District Court, which has allowed the suit despite defen­
dant's argument that access should be denied to such a 
hostile foreign government. 

Short and Billy contacted Judge Clark on May 25 of this year 
with the request that the court decision be reviewed to 
determine whether allowing the Khomeini Regime access to 

·U.S. courts is consistent with U.S. policies toward Iran 
(Tab B) . 

Judge Clark's response to the law firm succinctly stated the 
executive position on the matter (Tab C). Since the recent 
letter to Mr. McFarlane appears to reopen the identical 
issue, J see no need to respond. 

Geoffrey Kemp 

Attachments 

Tab A 
Tab B 
Tab C 

Incoming letter from Short and Billy dated Oct. 27 
Letter from Short and Billy dated May 25 
Response to Short and Billy dated June 1 
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"'• ' ' .. . .. .. . . - ··- ... .. . 

October 27, 1983 

Mr. Robert C. McFarlane 
Assistant to the President 

For National Security Affairs 
National Security Council 
Old Executive Office Building 
Washington, D.C. 20506 

Re: Islamic Republic of Iran's 
Access to United States Courts 

Dear Mr . . McFarlane: 
.. ...... ... .. 

--·- -- ·-·· ·- ~ ...... _ ... .:.-- · .. · .. __ 

·. _·,. ... -... _.; --~ 
" 1111 -· • 

_ .. , This firm represents N.K. Behroozian, an ··- -~-,_,i;·:~_;;{~~}~3i:..~~­
Iranian · exile, , who is being sued -by the Islamic • • -··-···•~ ;,,;_-•.• Phii: ~""-... - · 

Republic of~ Iran in the United States District ~ • · ::;1f?:1tT,;~t?f~:'}¥., •• 
Court: in Washington, o.c. We movea 'to dismiss the , .\e a. ---~ :::- : -~} .. ~ ... ~ ·-: · :. :: r N 

action arguing that Iran should not be permitted to . . . :·· .-- · c -

use the United States Courts at the same time _ that it ·-· -.-··· ·,·:-~-:-· .. --- - -
engages in -a state of hostility toward this country. 

Judge Bryant ruled that un1ess there is a 
statement of nonrecognition, the Khomeini Regime is to 
be permitted access to the United States Courts, 
despite the hostile acts it has committed against the 
United States. 

We previously requested that the United 
States review this decision and determine whether 
allowing the Khomeini Reqime access to this country's 
courts - is consistent with our government's policies. 
Enclosed is a copy of Judge Bryant ~s decision, my 
letter of May 25, 1983 to Mr. Will iam P. Clark and 
Mr. Clark's response of June 1, 19 83 .. 

In light of the Khomeini Regime's continued 
hostility toward our government, and t he possibility 
of its involvement in the recent tragedy in Lebanon, I 
believe that you should be made aware of the Khomeini 
Regime's current access to the United States Courts 



Letter to Mr. Robert C. McFarlane 
October 27, 1983 
Page two 

and the opportunity of the United States to deny the 
Khomeini Regime that access to our courts. 

If you desire any further information, 
please let me know. 

SS:jc 
encs. 

Sincerely, 

Skip Short 

cc~ Secr~tary of Defense Ca~par W. Weinberger 
Secretar·y of State George P. Schultz 
Jacob Dweck, Esq. 
Bruno Ristau, Esq. 
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MICHA.EL BILLY, JR. 

SHORT & BILLY 
ATTORNEYS AT LAW 

SOITl: 1811 

27~ MADISON A Vl:1\--UZ 

l\~W YORli. l\':EW YORli 10016 

(212) 679.8400 

SKIP SHORT.. •ALSO _ACMITTEC IN WASHINGTON D.C. 

Mr. William P. Clark 
Assistant to the President 

May 25, 1983 

For National Security Affairs 
National Security Council 
Old Executive Office Building 
Washin~ton, D.C. 20506 

Re: Islamic Republic of Iran's 
Access to United States Courts 

Dear Mr. Clark: 

This firm represents N.K . Behroozian, an Iranian 
exile, who is being sued by the Islamic Republic of Iran 
in the United States District Court in Washington, D.C. 
We moved to dismiss the · action arguing that Iran should 
not be permitted to use the United States Courts at the 
same time that it engages in a state of hostility toward 
this country. 

Judge Bryant ruled that unless there is a 
statement of nonrecognition, the Kh omeini Regime is to be 
permitted access to the United States Courts, despite the 
hostile acts it has committed against the United States. 

In light of the Khdmeini Regime' s history o: 
animosity toward this country which continues unabated 
(recent news reports concerning Iran's alleged invol v ement 
in the bombing of our Embassy in Lebanon are consiste n t 
with Iran's public pronounc e ments), we regu e st you to 
review this decision (a copy of which is enclosed ) t c 
determine whether allowi n g th e Kh o~e1ni Regime access to 
this country's courts i s consistent with our governmen t 's 
policies. 

.. 



Letter -to Mr. William P. Clark 
May 25, 1983 
Page two 

Please let me know the position of the United 
States on this matter. 

.. 
SS:jc 
encl. 

'Thank you. 

cc: Nicholas A. Veliotes 
David R. Robinson, £5q. 
Jacob Dweck, Esq. 

Jr
Si~nce'r)e~/, _r 

, ,,.._, . 
.I • 

Skip Short 

.. 



UNITED STATES DISTRICT COURT 
FOR THE DISTFICT OF COLUMBIA 

... 
'. ! . 

ISLAMIC REPUBLIC OF IRAN 
BROADCASTING, 

Plaintiff, 

. . . . . • .. . . . 

M")I\Amt 

v. . . C.A. No. 82-1371 

SOTHEBY PARKE BERNET . INC., 

Defendant and 
Third-Party Plaintiff, 

v. 

N.K. BEHROOZIAN and 
• JERRY ABITBOL, 

Third-Party Defendants. 

. . . . . . 
• • . . 
: 
: -. 
: 
: 
: . . 

~EMORANDUM AND ORDEF 

A. Background 

1 ][•ri3·-
- · (.J 

This case is before the court on co~nterclaim defendants' 

motion to dismiss for lack of jurisdiction. The case involves a 

dispute over the ownership of a Stradivarius violin, an antique 

violin case, and two antique violin bows. 

In November 1981, Mr. N.K. Behroozian, an Iranian emigree 

living in Paris, authorized Mr. Jerry Abitbol of New York to act 

as his agent in selling thes~ rare musical instruments. Mr. 

Abitbol retained the auction house of Sotheby, Parke, Bernet, 

Inc. (So theby's) to handle the sale . However, on March 18, 1982, 

the day of the scheduled auction, Sotheby's was contacted by the 



• 

Islamic Republic of Iran Broadcasting (IRIB), an agency of the 

Iranian Government. IRIB claimed that it was the true owner of 

the instruments and aiked Sotheby's to withdraw the instruments 

from auction. Sotheby's complied. 

Two months later, IRIB filed the instant suit, asking the 

court to declare that IR I B is the owner of the instruments and to 

direct Sotheby's to immediately deliver the instruments to IRIB's 

counsel. Sotheby's, in turn, brought an interpleader 

counterclaim against N.K. Behroozian and Jerry Abitbol. The 

counterclaim stated that Sotheby's was unable to determine which 

of the rival claimants was the true owner and that Sotheby's was 

therefore exposed to multiple lawsuits and liability if i t 

released the instruments to any one of the claimants~ The 

counterclaim asked the · court to discharge Sotheby's from 

liability and to determine the true owner of the instruments. 

In their respective answers to the counterclaim, Behroozian 

and IRIB each asserted full ownership of the instruments. 

Behroozian and Abitbol also filed a counterclaim against !RIB for 

injurious falsehood, disparagement of property and wrongful and 

tortious interference of contract. On November 17, i982, by 

agreement and stipulation of all the parties, IRIB's complaint 

against Sotheby's was dismissed with prejudice. Sotheby's 

continues to maintain physical custody of the instruments. 

B. Arguments in Support of the Motion to Dismiss 

Counterclaim defendants Behroozian and Abitbol contend that 

-2-
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the counterclaim for interpleader suffers from three separate 
I 

jurisdictional defects: 

1. IRIB has no standing to sue in American cotirts because 

the United States , Government does not recognize the Islamic 

Republic of . Iran. 

2. This court lacks personal jurisdiction over Behroozian · 

because Behroozian has not been validly served, is beyond the 

reach of service of process, and has not voluntarily consented to 
.,. 

appear before the court. Since Behroozian· is an indispensable 

party within the meaning of Rule 19(a) of the Federal Rules of 

Civil Procedure, the suit must be dismissed in his absence. 

3. This court lacks subject matter jurisdiction because the 

only claimants to the instruments are Behroozian and IRIB, two 

aliens. When Sotheby 1·s was exc.used .from the lawsuit, the basis 

for this court's diversity jurisdiction was removed. 

C. Analysis 

For the reasons discussed below, none of counterclaim 

defendants' arguments can support a motion to dismiss. 

1. Standing 

Counterclaim defendants and plaintiff agree that if a 

foreign government is at war with the United States or if that 

government is not recognized by the United States, it lacks 

standing to sue in the United States courts. The parties also 

-3-



relationship, short of war, with a recognized 
sovereign power as embracing the privilege of 
resorting ~o United States courts. Although the 
severance of diplomatic relations is an overt act 
with objective significance in the dealings of 
sovereign states, we are unwilling . to say that it 
should inevitably result in the withdrawal of the 
privilege of bringing suit. Severance may take 
place for any number of political reasons, its 
duration is unpredictable, and whatever expression 
of animosity it may imply does not approach that 
implicit in a declaration of war. [376 U.S. at 
410-11 (footnote omitted}.] 

Here too the court is confronted with a severance of 

diplomatic relations, but not nonrecognition. Here too the court 

is •hardly ... competent to undertake assessments of varying 

degrees of friendliness or its absence, and ... [is] constrained 

• to consider any relationship, short of war, with a recognized 

sovereign power as embracing the privilege of resorting to United 

States courts.• Counte rclaim defendants have not cited any cases 

which would undercu t · this conclusion. 

2. Service 

Counterclaim defendant Behroozian contends that he has not, 

and cannot, be se r ved in this matter. And in affidavi t s attached 

to his motion to dismiss and to his reply memorandum, Behroozi a n 

emphasizes that he never authorized anyone to accept servi ce on 

h i s behalf. 

The best that can be said for this argument is that i t is too 

little, too late. The issue o f service was never raised unti l t he 

fi ling o f t he in scant motion. eehroozian and Ab i t bol ma d e no 

mention of it in their answer to IRie's complaint on ~ugust 23, 

-5-
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1982, or to IRIB's amended complaint on .. -November 16, 1982. 

Meanwhile, Abitbol retained the law firm of Steinburg, Van 

Caneghan and Schrammer to represent both his own and Behroozian's 

interests against IRIB's suit. The record shows that Mr. · 

Schrammer of that firm accepted service for both Behroozian and 

Abitbol on at le.ast two occasions. 1 Moreover, Abitbol testified 

under oath in his deposition that he was authorized ~to retain 

counsel on Behroozian's behalf~ Abitbol Deposition at 7:23-25; 

8:1-6. Under these circumstances, there can be little doubt that 

Behroozian has been properly served. 

3. Subject Matt~Y Jurisdiction 

Counterclaim defendants argue that this court lacks subject 

matter jurisdiction ··ov,Er this action because the two claimants to 

the disputed instruments--Behroozian and IRIB--are both aliens. 

counterclaim defendants point out that under 28 u.s.c. S 1335, the 

jurisdictional authority cited in Sotheby's -interpleader 

counterclaim, subject matter jurisdiction is based on diversity of 

citizenship, as defined in 28 U.S.C. S 1332. An action between 

two aliens would not lie in the federal courts under S 1332. 

lMr. Schrammer signed a letter accepting service of process on 
behalf of both Behroozian and Abitbol (Exhibit C to IRIB's 
opposition filed Decembe r 2, 1982), and accepted service for a 
stipulation consenting to Sotheby's retention of the disputed 
i nstruments (Exhibit D to IRIB's opposition). Furthermore, in 
the praecipe announcing the withdrawal of Mr. Schrammer's law 
firm from this case, the law firm stated it "withdraws as 
attorneys for Counterclaim Defendants N.K. Behroozian and Jerry 
Abitbol". 

-6-



• 

In evaluatin~ counterclaim defendants' contention, the court 

notes preliminarily that there is no question concerning the 

validity of the court's jurisdiction over the original lawsuit 

_prought by IRIB against Sotheby's. In its answer to the 

complaint, Sotheby's admitted that this court had jurisdiction 

pursuant to 28 u.s.c. S 1332(a)(4) (Cum. Supp. · 1980) and S 

2201. 2 section 1332(a)(4 ) proviaes that: 

The district courts shall have original 
jurisdiction of all civil actions where the matter 
in controversy exceeds the sum or value of $10,000, 
exclusive of interest and costs, and is between ... 
a foreign state, defined in section 1603(a) of this 
title, as plaintiff and citizens of a State or of 
different States . 

There is no doubt but that the value of a Stradivarius violin 

exceeds $10,000, or that IRIB qualifies as a foreign state under 

28 u.s.c. S 1603(a} (Cum. Supp. 1980). 3 

2The complaint alleged jurisdiction under 28 u.s.c. SS 133l(a), 
1332(a)(4), and 2201. However, !RIB has not specified what 
federal question under S 133l(a) is involved in this case. And S 
2201, wh1ch authorizes this court to give declaratory relief, 
cannot serve as an independent basis for jurisdiction. See, 
e.g., Potomac Passengers Ass'n v. Chesapeake & o. Ry. Co., 520 
F.2d 91 (O.C. Cir. 1975). As a practical matter, therefore, 
jurisdiction in the original action was based on diversity of the 
parties, as defined in S 1332(a)(4). 

3section 1603 provides that: 

For purposes of this chapter--

(a) A "foreign state", except as used in 
section 1608 of this title, includes a Political 
subdivision of a foreign state or an agency or 
ins trumentality of a foreign state as defined in 
subsection (b). 

{b) An "agency or instrumentality of a 
(Continued) 
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In its answer to the complaint, Sotheby's also admitted that 

venue in the District of Columbia -was proper under 28 u.s.c. s 
139l(c). Section 139l(c) provides that: 

A corporation may be sued in any judicial district 
in which it is incorporated or licensed to do 
business or is doing business, and such judicial 
district shall be regarded as the residence of such 
corporation for venue purposes. 

Although Sotheby's is a New York corporation, it is licensed to do 

business, and does business, in the District of Columbia. 
-

Counterclaim defendants do not deny t~at this court had 

jurisdiction over the original action brought by IRIB against 

sotheby's. The only question before the court, therefore, is 

whether Sotheby's filing of an interpleader counterclaim and 

subsequent discharge from liability removed the jurisdictional 

basis for the lawsuit. 

Counterclaim defendants argue that it did. But Republic of 

China v. American Express Co., 195 F.2d 230 (2d Cir. 1952), is 

strong authority to the contrary. In that case, the Republic of 

China (Taiwan) and one of its agencies sued the American Express 

foreign state" means any entity--

(1) which is a separate legal person, 
corporate or otherwise, and 

(2) which is an organ of a foreign state 
or political s ubdivision thereof, or a 
majority of whose shares or other ownership 
interest is owned by a foreign state o r 
political subdivision thereof, and 

(3) which is neither a citizen of a State 
of the United States as defined i n sec t ion 
1332(c) and ( d} of this title , nor created 
under the laws of any third country. 

-8 -
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co., Inc. to recover a deposit held by American Express in their 

name. American Express admitted that it was holding the deposit 

in the name of the governmental agency, but said that it was 

unable to determine which Chinese government was entitled to 

withdraw the funds--the new People's Republic or the old Republic 

of China. In response to the suit, American Express interpleaded 

the rival claimants. The district court granted the interpleader 

and discharged American Express from liability. Whereupon the 

Republic of China, like Behroozian and Abitbol here, argued that 

the original diversity jurisdiciton of the court had been 

destroyed. In rejecting this argument, the First Circuit reasoned 

as follows: 

The appellants' argument ... is based upon the 
theory that the order, by discharging· the appellee 
from liability, left no one but aliens as parties 
to the suit who will then be in litigation with 
each other fn an action separate and distinct from 
the initial one. We cannot agree. The subsequent 
litigation will be ancillary to the original suit 
and the initial jurisdiction of that is 
sufficient. [Republic of China, supra, at 234 
(citations omitted).] 

Counterclai~ defendants would apparently distingish Republic 

of China on _the ground that American Express' interpleader action 

was brought under Fed. R. Civ. P. 22, while Sotheby's interpleader 

action was brought under 28 u.s.c. S 1335. Counterclaim 

defendants correctly point out that the jurisdictional 

requirements for the two kinds of interpleader actions differ and 

that in a statutory interpleader, jurisdiction . ust be based on 

diversity as defined by 28 u.s.c. S 1332. 

But in ruling on the motion to dismiss, the court is not 

-9-
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bound •by the jurisdictional citation given in the counterclaim for 

interpleader . . Washington Trust Co. v. Gillespie, 397 F. Supp. 

1337 (D. Del. 1975). To rule otherwise would hold one party 

accountable for the pleading errors of another. It would also· 

defeat the purpose of the interpleader remedy--to provide an 

efficient means of adjudication among multiple claiman t s to 

property held by a nonclaimant. 4 

It appears to the court that this interpleader action could 

have been brought under Rule 22(1), which provides in part that 

·wcaJ defendant exposed to {multiple] liability may obtain such 

interpleader by way of a cross-claim or counterclaim." The co urt 

therefore concludes that Republic of China, supra, is controlling, 

and that counterclaim defendants' arguments t hat this court lacks 

subject matter jurisdiction must be rejected. 

Conclusion 

For the reasons discussed above, it is hereby ORDERED that 

counterclaim defendants' motion to dismiss is denied. 

"ONITED ST~TES SJSTRICT J~: 

Date: 

---:;r?1,.-. d :3 ~ 1 qt 3 
4 Moreover, since Behroozian and Abitbol stipulated to Soth eby's 
disch ar ge based on Sotheby's in terpleader action, it seems 
i nconsistent for them now to dispute the man ner in which the 
inte rpleader counterclaim was pleaded. 
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THE WHITE HOUSE 

WASHIJ',;GTON 

June 1, 1983 

Dear Mr. Short: 

Thank you for your letter of May 25 
enclosing a copy of a "Memorandum and 
Order" in Islamic Republic of Ira~ 
Broadcasting~ Sotheby Parke Bernet, 
Inc., and urging that we review the 
decis~on to determine whether Iran 
should have access to our courts, con­
sist~nt with United States Government 
policies. 

As you are aware, access to our courts 
is a judicial matter with which the 
executive is constitutionally constrained 
from interfering under ~eparation of 
powers. While it may be that the 
executive may declare a particular 
relationship or lack of relationship 
which would be determinative of the 
judicial question of access, the question 
whether such a relationship has been 
declared is a judicial question. If what 
you seek is a different declaration of 

·u.s.-Iran relations than that determined 
to be prevailing by the court, there are 
many far more compelling factors which 
preclude such a redeclaration. 

Thank you for your inquiry. 

Sincerely, 

~&5t_ 
William P. Cla rk 

Mr. Skip Short 
Shor t & Billy 
Suite 1811 
275 ~acison riVenue 
~ew York, New York 10016 




