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= Unitefﬂ States
g.;%% Office of

Personnel Management  washingon, D.C. 20415

n Repy Rere- T Your Retererce

Honorablas Ga0rge Bush
Prasident of tha Ssnate
Washington, D.C. 20510

Dsar Mr. Prasidant:

The O0ffice of Personnel Managemeut submits herewith a
legislative proposal, "To amend title 5, United States Code,
to exclude {ndividuala who {llegally use controlled sub-
stancas f£frocm employment 4in the exacutive branch, and for
other purposss,” We request that this proposal be referred
to the appropriate ccamittea for exrly consideration.

The President's Ccumission on Organised Czime, in itz report
to the Prasident and th2 Attorney Caneral, has foiund cthat a
concerted nationwide campaign to reduce the demand for
narcotics must bo a national goal of the highest priority,
and as a part of this effort, the Comnmiszaion has urgsd that
action ba takan to mak2 c¢clgar tho utter umaccaptadbllity of
drug use by Fedaral a=mployeca. This concarn with Tederal
gaployeas is not, of courss, in any way « suggzaztion that
drug abuaa2 problems are any worse in the Federal work force
than elacwhara, but {3 simply a recognition that the Federal
Govermment should ensure that its own housz {3 clean as a
part of our effort to change national attitudas towards drug
atuse.

This lagislative propoaal is designed to meet this objactiva
by making {4t absolutaly elsar that {llegal drug wusz2 is
imparmisaible conduct b{ any Federal ammployees, Applicanta
for Fedsral Joba who abuse drugs ashould not be hirod, und
employees who abuse drugs ashould be separated., Preocedural
gafaguirdz should not be able to da misusad to frustrata
thi{s basic objactiva, and the provisions of this proposal
will praveamt thia.

Under the regulatory asuthority that would be granted OPM by
this proposal, we would ansura that individuals ar=s given a
reasonadle cpportunity to rehadilitate themselves Zream a
depondance on 4llezal druzs, Where national ascurity wund
the pudlic safaty parmslit, wa would consider for amployment
foraar drug abusers who have succasafully zrahadilirazsd
themselvaa, and wheon cetive semployses are discoverad to be
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Honorable Gaorge Bush 2

drug abusers, they would, except when {nconsiatent with
national security or tha public safety, be given the oppor-
tmity for cehadilitation, While drug adbuze {3 apd nust b
completely inccampatible with Fedaral owploymant, we
veccognlze that the problem of drug abuse has desn so wide-
gpread in our aociery that we must approach the task of
rgddtng our MNation of drugs 4in a poaitive fashion,
encouraging rehadllication whenever posaible,

The Office of Manasgement and Budget advisas chﬁt tha
epactment of this lsgisletivae proposal would bs in accord

with the program of the President,

A similar letter 4{s beling sent to the Speaker of the House
of Representativss,

Sincerely,

Constance dormaey
Diractor



‘C)
Qy

(o]

(8]
e

Bxplanation

"Faederal Employe2 Drug Abuse Prevention Act of 1986"
Y

This proposal {4s designed to give the Government the
necessary statrutory support to enforce ‘a policy of "utter
unacceptablility" of drug abuase in the Faderal work force.

Nexus. Under currant law, the Government can exclude a

drug abusing applicant from consideration for employment

or take action againat & drug abusing employee on i iv
can be aho A_;hﬁg_fgg_%ﬁgg_ggggg_ggverealy affects job
erformance. This Ic called the "nexus™ concept.
——
Under this proposal, drug abuse would be sxcluded from
the protection of the nexus concapt. Drug uae alone
would be aufficient reason to refuse to consider an
applicant, or to remova an amployee, without any nesed to
ogow an advarse effsct on job perforaanca.

Misconduct. HNowhere in currsnt law is it specifically

statad that drug abusa by Federal employeass is unaccep-
table esonduct, although thare 13 such a provision for
excosolive and habitual use of slecohol,

Under this p.oposal, drug abusers would be barred ZIvonm
enpleoymant in the execuliive branch and OP¥ would have the
responsibility for implamanting this bar through regula-
tiona, These ragulations would praevent the hiring of
drug adbusing applicants, and would raguire the saparation
of drug adbusing employaes 1f thoy do not auccessfully
ccaplata rehadblllitation,

Handizanping Condition. Under current law, drug adusers

have zesiuted separation by claiming to b2 handicappad
under the Rehabilitaticn Act, allowing tham to delay
removal with claims ¢to be undergoing rghabilitustion,

Under this proposal, druz adbuss would not ba conaideraed a
handicapping condition for Federal employeces,
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A BILL ™

To prevent the use of, and reduce the demand for, illegal drugs
in schools and workplaces by identifying users and holding them
accountable for their use of illegal drugs through non-criminal
sanctions; to ensure that federal law does not prohibit state and
local governments, educational institutions, and private
employers from conducting drug testing; and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress.assembled,

SHORT TITLE

SEC. 1. This Act may be cited as the ”Illegal Drug Use
Prevention Act of 1986.”

FINDINGS
SEC. 2. The Congress finds and declares that --

(a) The United States has a compelling interest in
eradicating the use of illegal drugs not only through
criminal law enforcement efforts, but also by preventing the
use of illegal drugs and reducing the demand for them
through action that makes individuals accountable for their

use of illegal drugs.

(b) The use of illegal drugs evidences a willful disregard
for the law.

(c) The use of illegal drugs by federal employees on or off
duty is inconsistent not only with the law-abiding behavior
expected of all citizens, kut also with the special public
trust given to such employees as servants of the public.

(d) An individual who uses illegal drugs on or off the job
is less productive, less reliable, prone to greater
absenteeism, more likely to be involved in on the job
accidents, and incurs a higher level of health care costs
than those who do not use illegal drugs.

(e) The use cf illegal drugs by employees.on or off the job



can pose a serious health or safety threat to members of the
public and to other employees.

(f) The use of illegal drugs by federal employees on or off
duty impairs the efficiency of federal departments and
agencies by undermining public confidence in them, and
thereby making it more difficult for other embloyees who do
not use illegal drugs to perform their jobs effectively.

(g) The use of illegal drugs on or off duty by ‘federal or
private employees in certain positions evidences an
unreliability, an instability, and a lack of judgment that
is inconsistent with access to sensitive information, and
renders such employees susceptible to coercion, influence,
and irresponsible action under pressure so as to pose a

" serious risk to national security, public safety, and the
effective enforcement of the law.

(h) The demand for illegal drugs encourages and supports
the interstate trafficking in illegal drugs, and generates a
range of serious criminal activity that threatens public
peace and order and can corrupt public officials.

(i) Considered in the aggregate, the use of illegal drugs
by employees reduces the productivity of the economy,
undermining the ability of American industry to compete
internationally, and causing the loss of jobs and productive

capital.

(j) Individuals who use illegal drugs are not victims of
forces beyond their control, and must themselves be
primarily responsible for changing their behavior and, if
necessary, begin the process of rehabilitating themselves.
Such individuals will only take such steps if made
accountable for their irresponsible and illegal use of

drugs.

(k) Reducing the demand for illegal drugs will discourage
interstate and foreign commerce in illegal drugs.

(1) Employers and educational institutions should establish
clear policies to ensure that illegal drug users will be
held accountable for their actions.

(m) Drug testing in appropriate circumstances is a
diagnostic tool designed to create a healthier work
environment, increase productivity, improve public safety,
and protect national security.

(n) Experience with drug testing has shown that it can
significantly contribute to resducirg the demand for illegal
drugs while protecting non drug-using coemployees and the
public from the harms caused by iliegal drug users.



DEFINITIONS

' SEC. 3. As used in this Act --

(a) ”federal employee” includes all members of the
Civil Service, the Armed Forces, the Uniformed
Services, and other employees as defined by
sections 2101, 2105, and 2107 of title 5, United
States Code; :

(b) 7”illegal drugs” means controlled substances,
as defined by section 802(6) of title 21, United
States Code, the possession of which is unlawful
under chapter 13 of title 21, United States Code.
The term ”“illegal drugs” does not mean the use of
a controlled substance pursuant to a valid
prescription or other uses authorized by law;

(c) ”drug testing” means any drug testing
conducted in accordance with scientific and
technical guidelines promulgated by the Secretary
of Health and Human Services after consultation
with the Director of the National Institute on
Drug Abuse.

DRUG PROGRAM

SEC. 4. Drug Free Federal Workforce

(a) All federal employees are required to refrain from the
use of illegal drugs.

(b) Drug testing may be conducted of all applicants for
employment and of the following federal employees to determine if
they use illegal drugs:

(1) federal employees who have been or may be granted
access to classified information;

(2) federal employees performing tasks relating to, or
that may have an effect on, the national security,
public safety, the protection of life or property, or
the investigation of possible violations of federal
law;

(3) federal emplovees serving under Presidential
appointments, appointed to the Senior Executive Service
as defined in Subchapter II of Chapter 31 of Title 5,
United States Code, or appointed to Schadule C
positions in the excepted service under the authority
. of section 213.3301 of Title 5, Ccde of Federal
Regulations and Executive Order 10577; and



(4) federal employees in any other position determined
by the head of the federal agency or by the appointing
authority within the legislative or judicial branches
to promote the efficiency of the service or position.

(c) Federal employers are authorized to conduct drug
testing of any federal employee to determine if that employee
uses illegal drugs:

[

(1) whenever there is a reasonable suspicion that any
employee uses illegal drugs;

(2) following an accident in which a federal employee
was involved, or in the course of a safety
investigation that relates to tasks or responsibilities
of a federal employee;

(3) during and after admission into an agency approved
rehabilitation program.

(d) Federal employment shall be refused to all applicants
who use illegal drugs.

(e) If it is determined that an employee listed in
subsections (b) (1)-(4) of this section uses illegal drugs on or
off duty, the federal employer shall remove the employee. If it
is determined that any other employee uses illegal drugs the
federal employer shall remove or discipline the employee.

(f) The Office of Persconnel Management may promulgate
government wide regulations to guide agencies in the
implementation of these provisions.

SEC. 5. Drug Free Private Workforce

(a) It shall not be unlawful under federal law for an
employer to require as a condition of hiring or continued
employment that employees refrain from the use of illegal drugs.

(b) It shall not be unlawful under federal law for any
employer to conduct drug testing of its employees or applicants
to determine if they use illegal drugs.

(c) It shall not be unlawful under federal law for an
employer to refuse employment to applicants who use illegal

drugs.

(d) It shall not ke unlawful under federal law for an
employer to take disciplinary action against an employee,
including removal from employment, who use illegal drugs on or
off the job.



SEC. 6. Drug Free Educational Institutions

(a) It shall not be unlawful under federal law for any
educational institution to require as a condition of admission or
continued enrollment that students refrain from the use of
illegal drugs. .

(b) It shall not be unlawful under federal law for any
educational institution to conduct drug testing of its students
or applicants for admission to determine if they use ‘illegal
drugs.

(c) It shall not be unlawful under federal law for an
educational institution to refuse enrollment to applicants for
admission who use illegal drugs.

(d) It shall not be unlawful under federal law for an
educational institution to take disciplinary action against a
student, including suspension or expulsion, who use illegal drugs
whether or not committed at the educational institution.

SEC. 7. Judicial Review

(a) The promulgation of scientific and technical guidelines
by the Secretary of Health and Human Services pursuant to section
3(d) of this Act is committed to the exclusive discretion of the
Secretary and shall not be subject to judicial review.

(b) The decision to require drug testing of federal
employees pursuant to sections 4(b) or (c) of this Act shall not
be subject to judicial review.

SEC. 8. Severability

If any provision of this Act or the application of any
provision to any person or circumstance is held invalid, the
remainder of this Act and the application cof the provision to any
other person or circumstance shall not be affected by such
invalidation.

SEC. 9. Technical and Conforming Amendments

(a) (1) Subsection (c) of. section 290ee-1 of title 42,
United States Code, is amended by striking out paragraph (1) and
inserting in lieu thereof the following:

A person who formerly used, or was addicted to,

illegal drugs, but who, has not, in the last five years
used such drugs, may not be denied or deprived of
Federal civilian employment or a Federal professional
license or right solely on the ground of that prior
drug addiction or use.



(2) Subsection (c) (2) of section 290ee-1 of title 42,
United States Code, is amended by inserting between ”apply” and
“to employment” the following: ”to persons who use illegal
drugs, or”.

(b) Subsection (7)(B) of section 706 of titlg 29, United
States Code, is amended:

(1) by striking out ”Subject to the second §éntence of
this subparagraph, the” in the first sentence and inserting
in lieu thereof ”The”, and

(ii) by striking out the second sentence and inserting
in lieu thereof the following:

”The term ’‘handicapped individual’ does not
include any individual who uses, or is addicted to,
illegal drugs. For purposes of sections 793 and 794
of this title as such sections relate to employment,
the term ’‘handicapped individual’ does not include any
individual who is an alcoholic whose current use of
alcohol prevents such individual from performing the
duties of the job in question or whose employment, by
reason of such current alcohol abuse, would constitute
a direct threat to property or the safety of
others.”

(c) Section 706 of title 29, United State Code, is further
amended by adding the following new subsection to the end
thereof:

”(16) The term ’‘illegal drugs’ means controlled
substances, as defined by section 802(6) of title 21, United
State Code, the possession or distribution of which is
unlawful under chapter 13 of title 21, United States Code.”

(d) The provisions cf this Act shall supersede any
inconsistent federal law, rule or regulation.
SEC. 10. Effective Date

This Act shall become effective on its date of enactment and
shall apply to any pending litigation.
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U.S. Department of Labor ssistant Secretary for Pow
Washington, D.C. 20210
August 18, 1986 WM
MEMORANDUM FOR: DRUG-USE PREVENT 01 WORKING GROUP

FROM: DRUG-FREE WORKPLACE TASK FORCE

SUBJECT: MZDEL PLAN FOR A DRUG-FREE FEDERAL WORKFORCE

In drafting a suggested plan for a drug-free federal workplace,
we have sought to emulate successful programs which were crafted
in conjunction with affected employees, programs which have with-
stood legal challenges. Much of the following plan follows the
Department of Defense model, although some nuances have been

borrowed from proposed Federal Railway Administration and Federal
Protective Service systems.

A parallel can be drawn to the issue of drunk driving. It is
clearly illegal and until recently enjoyed a degree of social
acceptability. Recent education and awareness-raising about the
issue has reversed the direction of peer pressure to where it has
become unacceptable societal behavior. The issue of drug use
should follow a similar course. It, too, is illegal, but until
its "utter unacceptability" is conveyed clearly to all corners of
society, peer pressure and social trends will not discourage the
use of drugs. Ideally, clear policy and education will one day
overtake the need for testing.

Policy/Ed .

In this light, the importance of a clear statement of policy and
concomitant education cannot be diminished. Prior to promulgating
any programs, the message needs to be conveyed loudly and clearly
that drug use is reprehensible and will not be tolerated in the
federal workforce.

The focus must be constructive, i.e., toward encouraging the non-
productive to become productive members of society. The approach
must also be flexible, reflecting the mission and needs of each
agency. The emphasis must be rehabilitative, not punitive. As
the President has said, "There should be an offer of help."

These must be the watchwords for his program.

@ ﬂi%@ (o o
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During the education phase, care should also be taken to make
certain that any health insurer who wants to do business with the
Federal Government must carry a drug rehabilitation component as
an option. The insurer should only be required to pay for one
rehabilitation per employee. Blue Cross/Blue Shield currently
charges approximately $2 per pay period for their rehabilitation.
Managers must also be trained to deal with the problem. In short,
the federal system should be prepared to help.

Survey

In 1980, shortly after the disaster on board the USS Nimitz, the
Department of Defense undertook a worldwide survey of their
military personnel. In an atmosphere rife with rumors of impend-
ing drug testing, DOD found that 27 percent of the military
personnel had used drugs in the 30 days prior to the test. 1In
1982, that number dropped to 19 percent and to 9 percent by 1985.
This survey was conducted by anonymous questionnaire. Some of the
services conducted simultaneous anonymous urinalysis testing.
Their results approximated those of the questionnaire. Cost of
the questionnaire was $600,000. Much of this figure represents
the foreign travel necessary to complete the questionnaires due
to worldwide dispersal of the military force. A similar survey
should be duplicated for our purposes government-wide. It would
provide guidance in preparation of programs and budgets, and
would be essential to guage results.

llc:jtjca] IthH

To date, DOD teéi%é)has focused only on employees in critical
jobs. These ar termined as falling within one of the
following categories:

l. Law enforcement.

2. Positions involving the national security or the internal
- security of the Department of Defense in which drug abuse
could cause disruption of operations, destruction of
property, threats to the safety of personnel, or the
potential for unwarranted disclosure of classified infor-
mation. ’

3. Jobs involving protection of property or persons from harm.

Each branch of the service has compiled a list of such positions.
These are reviewed by DOD. Some branches have pared their original
lists after DOD scrutiny. At present, approximately 10 percent

of civilian military personnel fall under this classification.
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For government-wide purposes, each agency would compile its own
list of critical positions. These lists would be reviewed for
reasonableness and uniformity by OPM.

Once a position is classified as "critically sensitive," it would
be written into the position description and the person in that
position would be notified of the classification. The appropriate
Employee Assistance Program (EAP) would also be identified.

Employees in critical jobs would be subject to pre-employment
screening as well as to random and probable cause testing.
Typically, random testing occurs, unannounced, once a year.
However, frequency would be left to the agency.

Probable Cause Testing

The Department of Defense at present has no probable cause test-
ing. However, the Federal Railway Administration (FRA) experience
in this area is illustrative: the current FRA system comes after
discussion with employee representatives. Probable cause testing
would cover all employees not in critical jobs. This type of
testing is legally more defensible if tied to job performance.

Government-wide probable cause testing would come after phase-in
of critically sensitive testing.

Following the FRA model, probable cause testing would be at the
request of a supervisor. The probable cause would require the
corroboration of a second supervisor. To safequard against
harassment, no employee who tests negative twice in a one-year
span can be retested for three years.

Pre-Employment Testing

On a shorter time frame, applicants for employment in the Federal
Government would be tested for drug use. Those testing positive
would be referred to an appropriate rehabilitation center. After
thirty days, the applicant could retest and reapply.

Phase-In "Window"
G -

Prior to the phase-in of testing, a ninety=day "window" period
would allow an employee to take action. A critically sensitive
employee could attempt to transfer to another job if they objected
to the possibility of testing. Any employee should also be able to
cease drug use during this period or to come forward for help.



There are necessary safeguards required before testing can begin:

o Laboratories need to be identified, certified as eligible
for Federal use, and made subject to Government -wide quality
control standards.

o "State-of-art" testing methods and equipment should be used.
At present, no portable equipment should be used.

o Agency health clinics should prepare to become collection
points (with forensic protocol), and agencies should establish
a process for collection from applicants and employees at
remote sites.

o A "chain of custody" with integrity must be established for
handling of tests. (A forensic protocol needs to be
articulated.)

As for steps taken once an employee tests positive (and after
appropriate verification), the following
is suggested:

o Employees in critical jobs should be reassigned, if
possssible, to noncritical positions and referred for
rehabilitation.

0o An employee can be offered rehabilitation. The insurer would
pay the first, the employee the second A third offense would
result in termlnatlon.

o Rehabilitation which occurs during the "window" period would
count toward an employee's total.

o An employee could refuse rehabilitation. However, they would
be on notice that after one more positive test, they would be
subject to termination.

Costs - ‘VY”M

OPM estimates the cost of one test for all employees per annum to

be $70 million. This is based on initial screening and confirmation
testing cost of approximately $20 - $30 per employee. Obviously,

the costs of the program outlined above would be substantially less.
Assuming the high end of the 10-20 percent range of "critical" DOD
employees, costs of tests alone would be $14 million. The more
important costs--rehabilitation--would be borne by employees, the
employer and insurers jointly. Non-DOD employees represent only

48 percent of the federal workforce. DOD is already testing critical
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employees and has surveyed all employees. Thus, a government-wide
approach would assume the cost of surveying 48 percent of the federal
workforce, critical testing of that same 48 percent and probable cause
testing of the entire workforce.

Conclusion

Drug use and abuse is a scourge on society. Our mission is to
eradicate it, and to do so in a manner that shows our efficiency
and the President's compassion.

We must make our message clear: drug use will not be tolerated.
To be sure, anyone caught actually using drugs in the federal
workplace would be terminated. However, for those who are ridden
with this cancer, who satisfy this dark appetite away from the
workplace, we "Stand by" as the President said, "ready to help
them take the treatment that would free them from this habit."

If we purge first offenders, we dump them out into the street, to
already-overcrowded rehab centers and ultimately to an equally
overcrowded welfare system. We need not sap hope, but instill
it. Let our action and our help be the stitch that saves the
fabric of our society.

. , 797
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BAKER & HOSTETLER

IN CLEVELAND, OHIO ATTORNEYS AT LAW IN DENVER, COLORADO
3200 NATIONAL CiTy CENTER SUITE 1100, 303 EAST I7TH AVENUE
CLEVELAND, OHIO 44114 WASHINGTON SQUARE,SUITE 1100 DeENvVER, COLORADO 80203
61-0
(218) 821-0200 1050 CONNECTICUT AVE. N.W. (303) 861-0600
AR SAT IN ORLANDO, FLORIDA

WASHINGTON, D.C. 200368 I3TH FLOOR BARNETT PLAZA
ORLANDO, FLORIDA 3280I
(30s) a84al-111

IN CoLumsus, OHIO
65 EAST STATE STREET (=20%2) 861-15300

CoLumsus, OHIO 43218
o-indi TELECOPIER: (202) 466-2387
(814) 2 y IN VIRGINIA

TELEX 650-235-7276
437 N. LEE STREET
5000 SuNNYSIDE AVE. SuITE 30!

ALEXANDRIA, VIRGINIA 22314
BELTSVILLE, MARYLAND 20705

Al ain August 11, 1986 TE°KUG 1986
WRITER'S DIRECT D:ILAg ;Ci gag

(202) 861 —

IN MARYLAND

The Honorable Carlton E. Turner
Deputy Assistant to the President
for Drug Abuse Policy and
Director, Drug Abuse Policy Office
01d Executive Office Building - Room 220
Washington, D.C. 20501

Dear Carlton:

would be interested in attending a White House briefing on the
President's initiative to rid the work place of drugs, and
hopefully willing to assist in such an effort, I am pleased to
forward the attached list.

. In response to your request for names of industry leaders who

Keep up the good work.
Sincerely,
Richard A. Hauser

Attachment a/s



Mr. Gerry Dempsey

President - Chemical Waste Management, Inc.
Vice Chairman - Waste Management, Inc.

8003 Butterfield Road

Oak Brook, Illinois 20521

(312) 654-8800

Mr. Phillip Rooney

President - Chief Operating officer
Waste Management, Inc.

3003 Butterfield Road

Oak Brook, Illinois 20521

(312) 654-8800

Mr. John R. Cookson

President - Household Products Division
Lever Brothers Company

390 Park Avenue

New York, New York 10022

(212) 906-4441

Mr. Charles W. Parry

Chairman and Chief Executive Officer
Aluminum Company of America

1501 Alcoa Building

Pittsburgh, Pennsylvania 14219
(412) 553-3361

Dr. William H. McMahan

President and Chief Executive Officer
American Laser Corporation

1832 South 3850 West

Salt Lake City, Utah 84104

(801) 972-1311

The Honorable Bob Bergland

Chief Executive Officer and General Manager
National Rural Electric Cooperatives

1800 Massachusetts Avenue, N.W.

Washington, D.C. 20036

(202) 857-9500

Mr. Jim L. Peterson

President and Chief Executive Officer
Whataburger, Inc.

P.O. Box 6220

4600 Parkdale Drive

Corpus Christi, Texas 78411

(512) 851-0650



Mr. Fredrick D. Palmer

General Manager and Chief Executive Officer
Western Fuels Association, Inc.

Magruder Building

1625 M Street, N.W.

Washington, D.C. 20036

(202) 436-6580

Mr. John Emery
Chief Executive Officer

and Chairman of the Board
Emery Air Freight Corporation
0ld Danbury Road
Wilton, Connecticut 06897
(203) 834-3321

Mr. J. Patrick Foley
Chairman of the Board
Hyatt Hotels Corporation
Madison Plaza

200 W. Madison

Chicago, Illinois 60606
(312) 750-1234

Dr. Raymond Scalettar

Member of the Board of Directors,
American Medical Association

and

Vice-Chairman, National Capital
Reciprocal Insurance Company

Potomac Plaza Terraces

730 24th Street, N.W.

Suite 7

Washington, D.C. 20037

(202) 338-5050

Dennis S. O'Leary, M.D.
Chairman, Joint Committee on

Accreditation of Hospitals
875 N. Michigan Avenue
Chicago, Illinois 60611
(312) 642-6061

Mr. Vincent L. Gregory, Jr.

Chief Executive Officer

Rohm and Haas Company
Independence Mall West
Philadelphia, Pennsylvania 19105
(215) 592-3578 '



Mr. William B. Eagleson, Jr.
Mellon Bank East

2 Mellon Bank Center
Philadelphia, Pennsylvania 19102
(215) 585-2170

Mr. Richard G. Holder
Executive Vice President and
Chief Operating Officer

Reynolds Metals Company
6601 West Broad Street
Richmond, Virginia 23261
(804) 281-4084

Mr. William O. Bourke

President and Chief Executive Officer
Reynolds Metals Company

6601 West Broad Street

Richmond, Virginia 23261

(804) 281-2676












U.S. Department of Laber Assistant Secretary for ‘ PN
Occupational Safety and Health /fv "}%

August 8, 1986 Washington, D.C. 20210 é\

This WAS Coon STRRT \

— =

MEM@RANBUM FOR BR. CARLTON E. TURNER
Pirector
White Heuse Prug Abuse Pelicy

FROM: CANPACE L. STROTHERW-‘

Deputy Assistant Secretary of Labor
for Occupational Safety and Health

Per our discussion this morning, the attached briefing
book prepared by my staff will provide a starting point for
an interagency working group on drug abuse prevention and
awareness in the workplace.

I have developed a proposed mission, timeline, and function
for the working group with the Occupational Safety and Health
Administration (OSHA) providing your research and administrative

‘ support.

We have front-line responsibility at the Federal level
for workplace safety and health and will provide information,
resources, a national staff, and access to worksites to help
promote the President's effort.

We have many contacts in both labor and industry, and will
facilitate discussion and help develop consensus on ways to
combat this problem.

Following your review of this document, I will come over
on Monday to discuss the next step.



Occupational Safety and Health
Administration

TABLE OF CONTENTS

I. Scope of Working Group
II. Time Line
III. Selling the Program
IV. Constituent Groups

V. Federal Agency Drug Abuse Statistics

- Agencies with Allied Responsibilities
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1. Mission
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SCOPE OF WORKING GROUP

On August 4, the President announced six goals leading to a drug-free
America. The first is a drug-free workplace. He proposed to accomplish

this by:

ment's example;

effort.

creating a drug-free workplace for all federal employees;
encouraging state and local government to follow the federal govern-

getting commitments fram government contractors to follow suit;
mobilizing management and labor leaders in the private sector in this

2. Dimensions of the Workplace Drug Problem

@ Extent of drug abuse in the workplace

- in the private sector
- in the Federal sector

o Impact of drug abuse
- on accidents
- on productivity
on the family
on health
on quality of life

@ Resistance to Govern-
ment interference in
personal life styles

3. Remedies
® Prevention
- Education
* in schools
* in communities
* in the workplace

Coordinate existing information.
Develop data base.

A dimension of the problem since it
impedes solutions. Invasion of privacy
and job security are key issues.

To spread awareness of the adverse effects
of drug use.

To train supervisors in recognition of
drug abuse.
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- Deterrence

* Screening
pre-employment
current employment
randam
for cause

* Surveillance
undercover
other (dogs, etc.)

* Disciplinary actions
dismissal from job
civil and criminal sanctions

e Employee Assistance Programs Encouragement of, by Federal and State
- Counseling governments.
- Treatmemt
- Rehabilitation

4. Role of Private Sector Groups
® Trade associations
e Labor unions
e Civic organizations
® Media
e Academia

5. Role of Government Action vs. information
Coordination vs. implementation




Time Line




Occupational Safety and Health
Administration

TIMELINE

August 12

Initial meeting of Working Group; establish scope
of the Working Group and specify work strategy;
discussion of agenda; subgroups assigned

August 18

Discussion of subgroup progress report; refinement
of scope; workplan revised

August 18-22

Begin constituent group meetings

August 25-29

Continue constituent group meetings; progress of
subgroups

September 2-3

Develop first draft of working group report

September 4-5

Develop final working presentation for Presidential
and Cabinet Council Briefing

September 8

Presentation delivered to President and Cabinet
Council

September 9

Major Presidential address
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Selling a Workplace Drug Control Program

In selling a workplace drug control program, productivity should be
emphasized. Losses in productivity are most tragic at the human level
exemplified by lost lives, injuries, family problems and low employee
morale.

When shoddy goods appear in the marketplace, those goods are not
purchased and company image destroyed. When goods are returned,
revenues are lost. When a company's ROI (return on investment) plunges,
stockholders lose faith in that company. A1l of these may be impacted
by the use of drugs in the work force.

Unfortunately, there are not truly valid statistics on the drug impact
on productivity, because market forces, in addition to drug abuse, come
into play. The Alcohol, Drug and Mental Health Administration estimates
$100 billion in productivity is lost each year from drug and alcohol
abuse. Research Triangle Institute estimated productivity losses from
substance abuse to be $99 billion in 1983. The Employee Assistance
Society of North America estimates productivity losses at $39.1 billion
annually. No matter which estimate is used, productivity losses from
abuse of drugs and alcohol are considerable and significantly erodes our
gross national product.

Using productivity as a measure offers an opportunity to attack drug and
alcohol abuse on an impersonal level and does not in any way impugn an
individual nor infringe on an individual's rights.

The problem is selling the training and education concept, since the
problem extends from the Board Room to the Factory Floor. Control
programs cannot be sold on a personal basis. Rather, a generalized
approach be used.

Training and education, not only to point up the bad effects of drug use
but to train managers and fellow workers as to how to recognize signs of
drug use in the work force is critical to a successful control program.
Peer pressure is an essential ingredient to drug control.
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STRUCTURE OF MEETINGS WITH CONSTITUENT GROUPS

1. Participants*

o Govermmental agencies outside DOL having similar interests in
workplace drug problems: Department of Transportaion; FAA; HHS; DOD
(civilian, such as Army Corps of Engineers); EPA; DOE; FEMA

o Governmental agencies which could provide input, assistance:

HHS; National Institute on Drug Abuse; NIOSH; DEA

o Employer groups: U.S. Chamber of Commerce; NAM; NFIB; ORC; OMA;
Business Roundtable, AGC; ABC (non-union construction association)

o Employee groups: AFL~CIO; Building and Construction Trades Council;
other miscellaneous groups outside the AFL umbrella, such as National
Migrant Action Committee

O Miscellaneous: medical schools prominent in drug abuse activities;
National Association of Counties; National Farm Labor Bureau; NACOSH;
CACOSH R

*Not an all-inclusive list

2. Format for the meetings

O Option 1: Initial meeting with representative(s) from each category,
with subsequent "subgroup" meetings within their own category

o Option 2: Hold separate meeting with each category, with subsequent
subgroups for substance/detailed discussions

3. Structure/Agenda for the meetings

Brief outline, explanation of the Presidential Initiative
Discussion of the dimensions of the workplace drug problem, including
such issues as -
- statistics on drug abuse
- discussion of high-risk groups by age, industry, economic
status, geographical location, educational level, etc.
- industry costs in terms of productivity, workers' campensation
costs, rate of turn-over, absenteeism, etc.
- societal costs
o Elicit information from participants concerning their perceptions of
the dimensions of the problem, both in terms of tangible information
as well as their overall view

o]
o]
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Structure of meetings

o

Elicit information from participants regarding their approaches with
dealing with the issue.

Provide a brief outline of approaches we are aware of:
- awareness program
- counseling programs
- control measures (detection; screenmg, condition of employment)
- treatment and rehabilitation efforts

Provide an open forum for the discussion of the most effective, most
appropriate role the government could play with regard to this issue
- provide information
- provide assistance in setting up model programs
- act as coordinator or clearinghouse
- be actively involved through such means as OSHA standards/enforcement
mechanism, OSHA consultation and training mechanism, etc.

Provide an open forum for the discussion of most effective role private
industry could play
- role of labor-management cooperation
- role of safety personnel, medical personnel, employee assistance
staff
- union role within the establishment

Discuss cost/administrative/organizational implications
Reach consensus on a "model approach" that would take into account the
following:
- employer interests in dealing with the issue
- employee interests in terms of protection of privacy,
individual rights, intrusion into established labor-relations
practices
- governmental role
- cost and administrative implications
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Cases of Alcoholism and Drug Abuse in Federal Agencies
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-- FY 1985 (continued)

N’

Total Cases of Penetra- Cases of Penetra- Cases of Pene- Operat- Cas

sency Employees Alccholism  tion Drug Abuse tion Emotional tration ing  Pol
S T Fal . " e Problems Costs  Abu

ver 5,000 under 10,000 L
NVIRONMTL PRO- 13,472 LR 0.213 é 0.04 q@2 3.58 128,651
ECT ACENCY
OUSINC & UREAN 12,198 s 0.31 3 0.02 241 1.98 72,33¢
EVELOPMENT £
ABOR 18,5493 (1] 0.3% 18 0.10 313 1.6Y 136,172
ATL AERO 21,822 177 0.81 22 0.10 i 749 3.4 341,000
PACE ADMIN
OTAL 82,19 413 0.352 74 0.09 2,141 2.60 876,158
.DUCATION $,022 18 0.30 0 0.00 20 0.40 16,568
'ED DEPOSIT IN- = 6,723 18 0.27 9 0.13 %0 1.34 45,000
 URANCE CORP
ENERAL ACCOUNT $,300 11 0.21 4 0.08 328 $:19 210,000
NG OFFICE
,OVEFY™MENT 4,963 40 0.81 9 0.18 176 3.58 101,526
’RK < OFC - ” e e e L e el S ol
-1 K $.,274 4 0.64 11 0.21% 181 3.43 35,735
.on?h:ss
JFEICE OF PER- 6,542 4 0.06 3 0.0% 79 121 i 40,323
5ONNEL MCMT
?ANAMA CANAL 8,449 [}/ 0.82 12 0.14 20 0.24 45,173
SOMMISSION
SMITHSONIAN $,650 112 .98 18 0.32 %% 1.70 36,000
'NSTITUTION
5STATE 9.000 281 3.12 11 0.12 742 8.24
J.8. INFOR- 4,360 32 0.73 ? 0.21 186 4.27 65,000
f{ATION AGCENCY
TOTAL 61,283 616 1.01 8é 0.14 1,918 3.1) 635,322
J.S. Postal Service** 733, 856 6300 0.85 2800 0.38 unknown®** * - unknown 340
irand Total* 2,876, 311 20,275 0.70 5857 0.20 37.095-1.29 11,285,412 340

“The above thirty agencies comprise approximately 95% of the total Federal workforce.
"*The Postal Service's Poli Abuse Category (3400 cases) includes those employees which were treated for both alcohol and dzugs.

‘**The Postal Service does not have, at the headquarters level, the operating costs for the programs. The costs are available, however, at each of
che Postal Regional offices.

OSHA/FAP
8/8/86
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CASES OF ALCOHOLISM AND DRUG ABUSE IN FEDERAL AGENCIES --

Occupational Safety and Health

FY 1985 (SOURCE: OPM
U.S. Postal
” ' Service)
The thirty agencies btelow comprise approximately 95% of the Federal workforce.
-

"""" T TTTTTTTIoTAL | CASEE OF  PENE.  CASES OF  PENE-  CASES OF  PENE-  OPERATING Cases

ACENCY EMPLOYEES ALCOHOLISM TRATION DRUG ABUSE TRATION EMOTIONAL® TRATION COSTS Poli A
I I A i e SR A L e e N
.CRICULTURE 111,161 a4s 0.31 s 0.06 2,172 1.98 614,010
IR FORCE 255,593 2,110 0.03 3s2 0.14 4?73 0.19 $46,029
\RMY 400,000 3,243 0.82 708 0.18 $.%4¢ 1.4 1,500,000
{EALTH & HUMAN 132,743 607 0.44 114 0.09 3,817 2.88 1,856,047
sERVICES
AVY 321,088 2,388 0.80 601 0.19 4,850 1.951 776,840
CTREASURY ‘xa’,ovc 384 0.28 3 0.07 3,371 2.42 699,752
JETERANS ADMIN 243,%6¢ 1,634 0.67 383 0.16 3,843 1.58 854,209
roraL BRI T T T TV T SO PO ey
ey ,000 & UNDER 100,000 -- o ey O o ROCE T T SR
Di}tngt = $6,603 463 0.82 68 0.12 1,499 2.65 771,009
INTERIOR 72,863 304 0.42 S4q 0.07 1,419 1.98 42,500
JUSTICE 66,182 269 0.41 28 0.04 1,648 2.49 ® $47,37¢
TRANSPORTATION 59,616 239 0.40 71 0.12 1,652 2.27 683,742
rotar 255,260 1,278 “ 221 ooy s 2 44 1,004,627
OVER 25,00C & UNDER S0,090
COMMERCE 35,1850 114 0.32 28 0.08 3117 3.18 319,541
CENERAL SERVICE 235,700 140 0.54 21 0.08 320 1.28 93,500
ADMINISTRATION
NATL CUARD 47,183 176 0.37 29 0.06 167 0.3% 61,000
TENNESSEE 32,038 331 1.03 62 0.19 722 2.28 388,377
VALLEY AUTH
TotaL  1ec.0es T 84 - e .. 010 2326 1.e6  sez.a18
OVER 10,000 & UNDER 25,000
ENERCY 16,141 114 0.71 2s 0.18% 3s¢ 2.21 198,000

- A -
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FEDERAL AGENCY ASSISTANCE TO PRIVATE SECTOR:

U.S. DEPARTMENT OF LABOR
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

- PUBLIC HEALTH SERVICE
Promote protection and advancement of Nation's physical and mental

health, coordinate with States to set and implement national health

and Health

policy and pursue effective intergovernmental relations; generate and

uphold cooperative international health-related agreements, policies,

and programs; conduct medical and biomedical research; sponsor and

administer programs for the development of health resources, prevention

and control of diseases, and alcohol and drug abuse; provide resoures

and expertise to the State and other public and private institutions

in the planning, direction, and delivery of physical and mental health

care services; enforce laws to ensure the safety and efficacy of drugs

and protection against unsafe products.

- ALCOHOL, DRUG ABUSE, AND MENTAL HEALTH ADMINISTRATION

Provides a national focus for the Federal effort to increase knowledge

and promote effective strategies to deal with health problems and

issues associated with the use and abuse of alcohol and drugs and with

mental illness and mental health. Conducts research and administers
Federal grants to increase knowledge and promote effective strategies

to deal with related health issues and problems.

-National Institute on Alcohol Abuse and Alcoholism

-National Institute on Drug Abuse

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Provides policy, guidance, technical assistance and administration

of "reasonable accomodation" of individuals handicapped by alcohol or
drug abuse. Actions must be in accordance with the Rehabilitation Act

of 1973.

FEDERAL ASSISTANCE TO FEDERAL AGENCIES:

*U.S. Office of Personnel Management

-Workforce Effectiveness and Development
provides policy, guidance and technical assistance to Federal
agencies relative to Federal employees on Employee Assistance
Programs for alcohol and drug counseling programs
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" *U.S. Department of Health and Human Services

-Public Health Service :
promotes effective intergovernmental relations, sets policies
along with OPM (above), provides resources and expertise regarding
planning, direction and delivery of health care services

-Alcohol, Drug Abuse, and Mental Health Administration
conducts research and administers Federal grants to increase
knowledge and promote effective strategies to deal with related
health issues and problems
ALSO DEALS WITH PRIVATE SECTOR
major components:
-National Institute on Alcohol Abuse and Alcoholism
-National Institute on Drug Abuse

*U.S. Equal Employment Opportunity Commission

provides policy, guidance, technical assistance and administration
of "reasonable accomodation" of Federal employees handicapped by
alcohol or drug abuse. Actions must be in accordance with the
Rehabilitation Act of 1973

*U.S. Merit Systems Protection Board and Special Counsel
*U.S. Federal Labor Relations Authority

adjudication of Federal employee appeals of adverse personnel
actions taken, may include factors of alcohol/drug abuse or lack
of reasonable accomodation
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DEPARTMENT OF LABOR DRUG ABUSE PROGRAM

The Office of Personnel Management has issued regulations in 5 CFR Part 792 to
implement the requirements for Federal agencies to establish civilian employee
alcoholism and drug abuse programs as contained in the "Comprehensive Alcohol
Abuse and Alcohol Prevention, Treatment and Rehabilitation Act of 1970" and

the "Drug Abuse Office and Treatment Act of 1972". These regulations establish
OPM and agency responsibilities in providing prevention, treatment and
rehabilitative services to Federal civilian employees with alcohol or drug
problems.

The Department of Labor currently provides guidance to employees and managers
in the areas of alcohol and drug abuse through the Employee Counseling Services
Program. That program provides for the following services to employees:

° education to managers and employees to ensure the recognition of alcohol
and drug abuse as treatable health problems;

° extension of the same consideration and assistance that is extended for
other illnesses to employees having alcohol or drug problems;

° treatment of employees with problems in a nondisciplinary manner aimed
at rehabilitation;

° provision of confidential counseling and information services to
employees;

° making of referrals to treatment sources and conduct of followup
evaluations;

provision of consultation services to supervisors and managers;
conduct of appropriate training for supervisors; and
° provision of stress management services.

There are two ways in which an employee may receive any or all of the services
listed above appropriate to his or her drug or alcohol abuse problem. The
first is a voluntary request from an employee for counseling and/or treatment
services. The second is through management referral, with or without the
consent of the employee. In either situation, the employee is provided up to
five free sessions with a counselor in an effort to diagnose and successfully
treat the problem. If the problem is not treatable within these sessions,

the employee is referred to appropriate cammunity resources.
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 792

Federal Employees’ Health and
Counseling Programs; Regulatory
Requirements for Aicohotism and Drug
Abuse Programe ard Services for
Federal Civilian Employees

AGENCY: Office of Personnel
Management.

AcTiON: Final regulation.

SUMMARY: The Office of Personnel
Management is amending 5 CFR by
adding Part 792, which establishes OPM
and agency responsibilities to provide
prevention, treatment, and rehabilitation
services to Federal civilian employees
with alcohol and/or drug problems. Part
792 identifies those elements of the
alcohol and drug abuse program that are
mandatory and binding upon Federal
departments and agencies. As a
minimum, agencies are required to: (1)
Establish and administer short-term
counseling and/or referral programs to
assist civilian employees with alcohol
and/or drug problems; (2) issue internal
program instructions; and (3) submit
annual fiscal year reports to OPM on
their counseling activities.

EFFECTIVE DATE: May 29, 1985.

FOR FURTHER INFORMATION CONTACT:
Ruby Giddings, (202) 632-5558.
SUPPLEMENTARY INFORMATION: OPM
published an interim regulation on July
9. 1984 (49 FR 27821) that required
Federal departments and agencies to
operate, at a minimum, programs to
assist their employees who expericnce
work related problems associated with
the use of alcohol and/or drugs. The
regulation clarified those elements of the
alcohol and drug abuse program that are
essential to meet the statutory -
requirements of the public laws. The
public comment period ended on

September 8, 1984. OPM received
numerous comments from agencies and
uaions. Therc were a number of
suggestions for specific improvements in
the regulation that have been adopted in
the final regulation. Specific comments
received and related decisions a
summarized below. )

-Comment: One agency recommended
that the reference to employees having
“alcohol and drug problems™ be changed
to “alcohol and/or other drug problems"
throughout the regulation to consistently
convey the idea that a person with
either an alcohol problem or a drug
problem or a person with both an
alcohol and a drug problem may take
advantage of the alcoholism and drug
abuse programs and services afforded
Federal civilian employees.

Response: OPM agrees in part with
this suggestion and has adopted in the
final regulation the reference to
employees having “alcohol and/or drug
problems"; therefore, acknowledging
that employees may experience these
two problems simultaneously. However,
the word "uther" has not been adopted
as OPM feels that the two public laws
are separate in authority and the use of
the term “other" confuses two different
employee problems.

Comment: One agency recommended
that in paragraph (a) of § 782.105 the
word “officials” be changed to
“persons” to reflect the possibility that
an agency may contract out for the
program and that there may be no
“officials” in the agency who are
knowledgeable in counseling and
referral services.

Response: OPM agrees that the term
“officials” may be misleading but the
recommended substitution of the word
“persons” is too general. Therefore.
OPM has decided to use the term
“practitioners™ in the final regulation.

Comment: One agency pointed out
that the statutory citations should be
updated to reflect the recent changes
enacted by the Alcohol and Drug Abuse
Amendments of 1983 (Pub. L. 98-24). The
agency also urged that the statutory
requiremnent contained in the
supplementary information portion that
encourages agencies to extend, to the
extent feasible, these programs and
services to the families of alcohol and
drug abusers and to employees who
have family members who are alcoholic
or drug abusers be moved to the body of
the regulation.

Response: The final regulation has
been revised to reflect the amendments
and to incorporate the Federal
Government's statutory obligation to the
families of alcohol and/or drug abusing
employees and to employees who have
family members who have an alcohol
and/or drug problem in § 792.101
(Statutory requirements).

Comment: One union expressed
concern that § 792.102 of the interim
regulation, which requires short-term
counseling and/or referral, or offers
thereof, would be “woefully inadequate”
to deal with the serious problems
caused by alcohol and/or drug use and
recommended that this section be
replaced with a requirement for
agencies to develop comprehensive
programs for the counseling and
treatment of these problems.

Response: The regulation is intencded

, to establish only the minimum agency

program requirements necessary to
assist employees with these problems
and does not prohibit agencies from
expanding their program activities.
Currently, agency programs range from
a part-time counselor to units staffed
with professional counselors who
handle a broad range of employee
services. The regulationis intended to
provide the basis on which agencies can
build their programs according to their
particular management and employee
needs. This approach also allows
agencies the flexibility to provide these
services either through internal
programs, contractors, or consortia.
While the points made are sound, OPM
fecls that the guidance to implement the
regulation will encourage agencies to
develop comprehensive, viable
programs. .

Comment: One agency requested that
the regulation contain information on
what type of leave would be appropriate
for an employee seeking or undergoing
treatment.

Response: OPM feels that existing
leave regulations and guidance provide
agencies with sufficient information and
discretion to appropriately administer
leave for these purposes. Therefore,
emphasis on leave administration in this
regulation is not necessary.

Comment: The majority of the
comments focused on the content of
§ 792.105(c). Two agencies found this
section to be possibly misleading
regarding the responsibilities of the
manager/supervisor to identify and refer




Attachment 1 to FPM Btn. 792-37

Page 2 of 2 pages

.

92

Federal Register / Vol.

50. No. 82 / Monday. April 29, 1985 / Rules and Regulations

ployees whose use of alcohol and/or
drugs negatively affects conduct and/or
performance. In particular, concern was
expressed that the language implied that
managers/supervisors will make
referrals for counseling only when they
have the knowledge that an employee’s
use of alcohol and/or drugs may be
contributing to a performance or
conduct deficiency. Also, several
commenters recommended that the use
of the term "rate" in the phrase "rate the
employee accordingly and initiate an
appropriate performance-based or
adverse action at that time" be changed
to evaluate. Specifically, concerns were
expressed that the use of the word
“rate" would infer that agency action
would be connected to or dependent
upon a formal employee rating under the
agency's Performance Appraisal System
" and does not take into consideration
action related to employee misconduct.

Response: With respect to the first
point, OPM feels that the regulation
should be limited to the required
responsibility of the supervisor/
manager. Anything other than absolute
awareness (i.e., suspects or has reason
to believe) should be addressed in
guidance where examples can be
provided. OPM agrees with the second
point and this section has been revised

ccordingly.

‘omment: One agency expressed
cern that § 792.105(c) did not

ablish time limits on when the
employee must seek counseling, begin or
‘complete a rehabilitation program, or
show improvements. This concern also
reflected disappointment that the
regulation did not define
“rehabilitation,” “participation,” or
“improvement.”

Response: OPM feels that it is not
feasible or desirable to establish time
limits and define what constitutes
“rehabilitation,” “participation,” or
“improvement,” as the conditions for
rchabilitative treatment vary from
individual to individual and must be
judged on a case-by-case basis
depending on the circumstances.
Therefore. this type of information is
best described in the implementing
guidance.

Comment: One agency recommended
that a section on prevention be added to
the body of the regulation.

Response: While OPM agrees that
prevention is an important part of the
program and is established by law, it is
felt that preventive actions are best
handled in the implementing guidance
because of the variety of approaches
available to agencies to meet this
mandate.

Comment: One agency thought that
the regulation should clarify the

relationship of a management referral of

n employee for counseling and a
management offer or requirement of a
medical examination when an employee
asserts that a medical condition is
contributing to a conduct or
performance problem.

Response: OPM feels that there is no
relationship. A medical examination
does not apply to a referral to an
Employee Counseling Program.
However, if an employee alleges a
medical condition, the employee may
submit medical documentation or the
agency may offer the employee a
medical examination.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have significant economic impact on a
substantial rumber of small entities
because it cnly affects Federal
employees and their familics.

List of Subjects in 5 CFR Part 792

Alcoholism, Drug abuse, Federal
employees.

U.S. Office of Personnel Management.
Donald . Devine,
Director.

Accordingly. OPM is adopting the
interim regulation as a final regulation
with the following changes:

PART 792—FEDERAL EMPLOYEES
HEALTH AND COUNSELING
PROGRAMS

1. The authority for Part 792 is revised
to read as follows:

Subpart B—{Reserved]

Authority: Sec. 201 of Pub. L 91-616, 84
Stat. 1849, as amended and trensferred to sec.
520 of the Public Health Services Act by sec.
2(b)(13) of Pub. L. 93-24 (42 U.S.C. 290dd-1)
and sec. 413 of Pub. L. 92-255, 86 Stat. 84, as
amended and transferred to sec. 525 of the
Public Health Service Act by sec. 2(b)(16)(A)
of Pub. L. 88-24 (42 U.S.C. 290ee-1).

2. Section 792.101 is revised to read as
follows:

§792.101 Statutory requirements.
Sections 290dd-1 and 290ee-1 of 42
United States Code, provide that the
Office of Personnel Management shall
be responsible for developing and
maintaining. in cooperation with the
Secretary of the Department of Health
and Human Services, and with other
Federal departments and agencies,
appropriate prevention, treatment, and
rehabilitation programs and services for

Federal civilian employees with alcohol
and/or drug problems. To the extent
feasible, agencies are encouraged to
extend services to families of alcohol
and/or drug abusing employees and to
employees who have family members
who have alcohol and/or drug problems.
Such programs and services shall make
optimal use of existing government
facilities, services, and skills.

3. Section 792.102 is revised to read as
follows:

§792.102 General

It is the policy of the Federal
Government to offer appropriate
prevention, treatment, and rehabilitation
programs and services for Federal
civilian employees with alcoho! and/or
drug problems. Short-term counseling
and/or referral, or offers thereof, shall
constitute the appropriate prevention,
treatment, and rehabilitation programs
and services for alcohol abuse,
alcoholism, and/or drug abuse required
under 42 U.S.C. 290dd-1(a) and 290ee-
1(a). Federal departments and agencies
must establish programs to assist
employees with these problems in
accordance with the legislation cited in
§ 792.101.

4. Paragraphs (a) through (c) of
§ 792.105 are revised to read as follows:

§792.105 Agency responsibilities.

(a) Agencies shall establish and
administer programs through which
practitioners who are knowledgeable in
counseling and referral services can
offer and provide employees who have
alcohol and/or drug problems short-term
counseling and/or referrals for long-
term counseling or treatment.

(b) Agencies shall issue internal
instructions implementing the
requirements of 42 U.S.C. 290dd-1(a)
and 290ee-1(a) and this regulation.

(c) Whenever a manager/supervisor
becomes aware that a Federal
employee's use of alcohol and/or drugs
may be contributing to a performance or
conduct deficiency, the manager/
supervisor shall recommend counseling
and refer the employee to the agency
counseling program. If an employee fails
to participate in any rehabilitative
program or, having participated, the
employee fails to bring conduct or
performance up to satisfactory level, the
agency shall evaluate the employee
accordingly &nd iritiate an appropriate
performance-based or adverse action.

. . . .

|FR Doc. 85-10281 Filed 4-26-88: 8:45 am|
BILLING COOE 8325-01-M




Attachment 2 to FPM Btn. 792-37

(“a United States . .
Notice of Changes to Title 5 of the

& “‘ngﬁce ofl
ersonne o
' 42y Management Code of Federal Regulations

The Office of Personnel Management has issued final regulations on OPM and agency
responsibilities to provide prevention, treatment, and rehabilitation
services to Federal civilian employees with alcohol and/or drug problems.

These regulations identify those elements of the alcohol and drug abuse
program that are mandatcry and binding upon Federal departments and

agencies.

®U.S. GOVERNMENT PRINTING CPFICE: 1985- 460-592:2224

This notice expires on:

You can read a complete copy of the text at:

The Director of the Office of Personnel Management (OPM) is required to take steps to ensure that OPM
regulations which apply to individuals or organizations outside OPM are posted in Federa! agencies main-
taining copies of the Federal personnel regulations [5 USC 1103(b)(2)(A)). This notice, which should be

posted in a prominent place, carries out that requirement.
OPM Form 1222.PP1 (1 '80)
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OSHA'S EXPERIENCE WITH DRUG USE IN THE WORKPLACE

In the course of OSHA's workplace enforcement activities, our
compliance staff has become aware of problems related to drug and
alcohol abuse by workers. Although such drug abuse is acknow-
ledged by both employers and employees, however, there is little
hard data to support conclusive findings by the Agency on either
the extent of the problem or its precise relationship to work-
place injuries and illnesses. Abuse of drugs and alcohol by
employees is generally concealed from compliance officers
conducting workplace investigations; and while drug use is often
suspected or alleged as a contributing factor to a workplace
accident, causality often cannot be proven. Drug abuse is
thought to be concentrated in younger, newer employees, who tend
to have the most workplace accidents.

Staff in OSHA's Atlanta Region could think of 12 accidents over
the past few years that were directly attributable to drug or
alcohol abuse. A number of these relate to incidents where
employees working at heights (such as roofers) fell to their
deaths, and were later found to have been intoxicated by alcohol
or under the influence of drugs. For example, at a tile company
a worker looking for a drug "stash™ in an unauthorized area
suffered a fatal fall; at a rain-filled excavation, an employee
fell and was drowned, and the autopsy revealed a high blood
alcohol percentage; a bridge painter who had been seen smoking
marijuana fell 40 feet to his death in a personnel basket. One
compliance officer in the New York Region, talking to a young
worker about drug abuse, was told, "You don't think I'd go up on
that high steel if I didn't [use drugs], do you?"

One Area Office accepted an offer from a rehabilitation therapist
to acquaint compliance officers with the signs of drug use in
employees; another office was contacted by the safety director of
a brewery who was concerned about employees drinking beer on the
job, which was allowed by their union contract. This practice at
breweries (permitting beer consumption) appears to be increas-
ingly less prevalent. A number of OSHA offices have been
contacted by employers asking what the Agency can do to help them
control drug abuse.

In the Chicago Region, a fatality occurred when an employee fell
into a trash compactor, and an autopsy showed the employee to
have been intoxicated; but the machine itself was found not to be
properly guarded, and the employee's use of alcohol could not be
established as the cause of the fatal accident. The Dallas
Region reports that a number of employers are developing drug
testing programs for their workers; in the construction industry,
it has been estimated (by informed observers) that 80 percent of
the employees abuse drugs.
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OSHA's Boston Region notes that they have received a number of
allegations relating to the use of drugs or alcohol by fork lift
drivers or machine operators, thus endangering other employees.
Staff there recalled incidents in which a power company lineman
said to be using drugs fell to his death; and in which a con-
struction worker--who later was confined to the drug ward of a
Veterans Administration hospital--broke his foot in a jobsite
accident.

Another related problem often associated with drug and alcohol
abuse is workplace intoxication because of exposure to industrial
solvents. Such solvents--which are found, in large or small
quantities, in almost all industrial workplaces--act as a
depressant on the body in much the same way as alcohol, producing
a "high."™ Toluene is the most common of these solvents, although
others (methyl ethyl ketone, styrene, and xylene) have similar
effects. Toluene is used in the printing industry as a cleaning
agent, in glue manufacture, and in the paint and lacquer indus-
tries as a vehicle for pigment.

Exposure to such solvents at levels within OSHA's permissible
exposure limits can be sufficient to produce intoxication. Thus,
an employer can be in compliance with our standards, but his
employees may still be able to experience (or even seek out)
contact with solvents in the workplace capable of producing a
pleasurable "high."™ This is particularly true of younger
workers, who may hang out by a dip tank containing toluene or
another solvent specifically to get high; in some instances,
employees may obtain small quantities of the solvent for personal
use or sale for this purpose. Occupations where such exposure is
possible or likely are known among employees, and are therefore
appealing to certain workers. 1In one instance, a recovering
heroin addict admitted to having sought out a job where he would
be exposed to styrene.

OSHA's standards for toxic substance exposure generally do not
take into account levels at which intoxication may occur in
setting permissible exposure limits; the criterion is more
typically the level which will produce adverse health effects or
lead to sufficient incapacity as to induce workplace accidents.
In addition, solvents are often found in combinations in the
workplace.

In addition, there is an association between workplace solvent
intoxication and drug/alcohol abuse. It has been observed that
employees who get high at work are often drug or alcohol abusers
away from the job.
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DOL'S TRAINING MISSION

The Department of Labor has the vehicle to reach workplaces
through existing programs, such as- the: _
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION, established
by Congress to help make the :American workplace as-safe and-
healthful as possible ;

EMPLOYMENT AND TRAINING ADMINISTRATION, which administers
the Job Training Partnership Act nationwide;

EMPLOYMENT STANDARDS ADMINISTRATION, which enforces labor
standards laws that protect workers;

MINE SAFETY AND HEALTH ADMINISTRATION, concerned with pre-
venting accidents and illnesses in the nation's mines;

BUREAU OF LABOR-MANAGEMENT RELATIONS AND COOPERATIVE PROGRAMS,
which encourages cooperation between labor and management to
improve productivity and the quality of work life;

BUREAU OF INTERNATIONAL LABOR AFFAIRS, which helps develop
international economic and trade policies affecting American-- -
workers;

WOMEN'S BUREAU, which seeks ways of promoting the welfare qf
women workers, expanding training and employment opportunities;

BUREAU OF LABOF STATISTICS, the federal government's principal
data-gathering agency in the broad field of labor economics;

and the VETERANS' EMPLOYMENT AND TRAINING SERVICE, devoted to
supervising and providing technical assistance to state Job
Services to ensure that employment and training services are
provided with preference for veterans.
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DRUG SCREENING IN THE WORKPLACE

Any attempt to promote the use of drug screening programs in the American
workplace must recognize that two different groups of people must be
convinced that such programs are beneficial: the workers and management.
Each of these two groups would probably perceive the risks or costs of
drug screening in different ways and will therefore be persuaded by
different arguments.

Employee groups might view the major risk of drug screening to be the
potential loss of personal autonomy. From their perspective, it is quite
possible for an employer to enforce mandatory screening with adverse job
actions taken if positive results are obtained. Naturally, this invasion
of privacy and threat of job security will be resisted, unless efforts
are made to cushion the employee from these risks. To this end it must
be emphasized that drug screening programs must co-exist with employee
assistance programs (EAP). EAPs provide the employee with a helpful
alternative to dismissal or resignation should a drug or alcohol problem
be discovered by drug screening. EAPs also can ensure confidentiality.
Whenever a drug screening program is invoked, the employee population
should be given adequate advance notice through the use of bulletins,
newsletters, or whatever appropriate vehicle exists. Great effort should
be made to offer multiple chances for employee comment on the impending
program through mass meetings, comment boxes, or other appropriate means.
Where the safety of the workforce or the consumer public is potentially
compromised by drug and alcohol problems, the benefits of drug and alcohol
screenin - will be more evident to employees. However, the most important
element of drug screening programs in terms of soliciting employee
participation will likely be a program design which is in fact helpful
and not punitive to employees.

Management, while hopefully concerned about such employee issues, will
likely also consider actual costs of such programs. EAPs and drug
screening are not inexpensive. However, neither are accidents and low
productivity cheap. As in most management decisions, the bottom line
will probably figure prominently in the outcome. Persuading management
of the long term benefits of drug screening and EAPs will likely be the
best response to their concerns about costs.
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FURTHER INFORMATION NEEDED

Statistical information

(o)

0000

statistics on employee drug abuse (as opposed to students, teenagers,
etc.)

further breakdown by age—group, geographic location, perhaps industry
impact on productivity

other associated costs in addition to productivity losses

societal costs

Information on programs dealing with drug abuse

o
o
o

Federal civilian program
military program
model industry program

o model programs by medical/social agencies, both private and public

Cost implications

o

(o)
(o)

Is there Federal money available for Federal agencies to be involved in
this issue?

Is there Federal money available for private sector use?

Cost estimates on implementing control programs, counseling programs,
treatment and rehabilitation programs






