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September 30, 1986 

MEMORANDUM FOR PETER J. WALLISON ~ A 

FROM: J. MICHAEL SHEPHERDf"'"'J 

SUBJECT: OLC Executive Privilege Materials 

Barbara Percival, Senior Counsel in the Office of Legal Counsel, 
called me last week to inform us that, pursuant to our request, 
OLC had looked through its files and found no specific authority 
on the question of the participation of counsel in interviews 
conducted by Congressional investigators of White House staff. I 
told her that I was not working on that matter and suggested that 
she contact Chris Cox, as the question may arise in connection 
with the Deaver investigation. 

As Barbara's attached letter indicates, Chris apparently is not 
working on this issue now. She therefore sent the attached 
materials to me for delivery to you. The documents are: 

(1) Ted Olson's October 29, 1981 address to the Federal 
Legal Council on the role of OLC, with a good discussion, 
beginning on page 8, of procedures to be followed by an 
agency confronted by a Congressional request that may 
involve questions of Executive Privilege; 

(2) a July 23, 1982 memorandum for former Associate Attorney 
General Rudolph Giuliani from Ted Olson, regarding a Con­
gressional demand for the deposition of Fred Fielding, that 
reviews the history of Congressional requests for the 
testimony of White House officials and includes that a 
demand for testimony is even more intrusive and chilling in 
its effect on the deliberative process than a document 
request; and 

(3) an OLC memorandum, with no addressee and a handwritten 
date of 1981 entitled "The Scope and Limits of Executive 
Privilege." 

Attachments 
-cc: C. Christopher Cox 



J. Michael Shepherd 
Associate Counsel to the President 
The White House 
Washington, D.C. 20500 

Dear Mike: 

u . .-:,. ueparu11c1u v1 .1u.3u..,., 

Office of Legal Counsel 

Washington, D.C 20530 

September 26, 1986 

I finally got in touch with Chris Cox today, but he told me 
he hasn't had anything to do (so far) with the proposed policy on 
having counsel present during congressional interviews. Since I 
am leaving momentarily for a two week vacation, could you do me a 
favor and give Peter these three memoranda? They are all quite 
general, and may not be of particular help, but should answer at 
least some questions. Of course, if he needs something more or 

· different he should let us know. 

I will be back in the office on October 14th, but Peter or 
whoever can contact Sam Alita (633-2051) before then if need be. 

Thanks for your help. Sorry we didn't get a chance to chat 
this morning. 

Attachments 

Barbara P. Percival 
Senior Counsel 

Office of Legal Counsel 



REMARKS OF THEODORE B. OLSON 
to the 

FEDERAL LEGAL COUNCIL 

October 29, 1981 



( 

Ever since the Judiciary Act of 1789, the Attorney General 

has been charged with general responsibility for advising the 

President and the heads of Executive and military departments 

on legal matters. l/ Under the current statutory formulation 

of this responsibility, the Attorney General "shall give his 

advice and opinion on questions of law when required by the 

President," and the head of an Executive department 11 may require 

the opinion of the Attorney General on questions of law arising 

in the administration of his department." As for the military 

departments, when a question of law arises which has not by 

statute been committed to another official, the Secretary of 

the department involved is required to send it to the Attorney 

General. The Attorney General's authqrity under these statutes 

has been further clarified by Executive Order No. 12146 so 

\ ._\ .. ;-' that agency heads who serve at the pleasure of the President 
'-,_; ... ~, .. . 

are required to resolve interagency disputes by submitting 

them to the Attorney General. 11 

There are in addition a few specific statutory grants 

of opinibn-rendering authority to the Attorney General, by 

which certain questions of law are required to be submitted 

1/ Act of September 24, 1789, 1 Stat. 92. See 28 u.s.c. 
§§511-13. 

11 Executive Order 12146 (July 18, 1979). 



(
:·: _.:- . 
... ·· . 

~ 

to him before an agency head may act. For example, under a 

statute dating from 1841 no public money may be expended for 

the purchase of land unless the Attorney General gives prior 

written approval of the sufficiency of the title. ll 

While the Attorney General has no specific statutory 

obligation to give legal opinions to the independent regulatory 

agencies, he is not prohibited from doing so. And, over the 

years, successive Attorneys General have construed their 

mandate and responsibility more or less expansively in this 

regard. In order to avoid wasted effort and to stay away 

from potential confrontations it has recently been the Depart­

ment's position that a request for a legal opinion from an 

independent regulatory agency will generally be granted, but 

only on the condition that the requesting agency agree to 

cons id e r it binding • 

In recent years formal Attorney _General opinions have 

been rendered infrequently -- only twenty or so have been 

issued during the past five years -- and the bulk of the 

Attorney· General's advice-giving responsibilities has been 

discharged by the Office of Legal Counsel. OLC's authority 

to render legal opinions is derived from that of the Attorney 

General, who has delegated to OLC a variety of duties in 

3/ See 40 u.s.c. §255. See also 15 u.s.c. § 1801 et seq. 
(Newspaper Presentation Act requires prior written consent of 
Attorney General for proposed joint operating arrangement). 
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connection with his opinion function.!/ When rendered pursuant 

to this delegation, there is no difference in legal weight 

between an OLC opinion and an Attorney General opinion. 

Like an Attorney General opinion, an OLC opinion may properly 

be relied upon by Executive officers, and it is binding on 

such officers absent subsequent reversal by the Attorney 

General or the courts. 11 
From a practical point of view, the President and depart­

ment heads seek legal advice from the Attorney General and 

OLC essentially for three reasons: first, because the opinions 

assist in directing executive action so as to avoid litigation; 

second, because they provide rules of operation·which carry 

considerable weight with the courts should litigation nonetheless 

ensue; and third, because they can resolve disputes within 

4/ Under the authority of 28 u.s.c. §510, the Attorney General 
has assigned to OLC the responsibility to assist him in preparing 
the formal opinions of the Attorney General, rendering informal 
opinions and providing legal advice to the various agencies 
of government, and assisting the Attorney General in the 
performance of his functions as legal adviser to the President 
and as a member of, and legal adviser to, the Cabinet. 28 C.F.R. 
§0.25. ~ 

11 See Smith v. Jackson, 246 U.S. 388, 390-91 (1918), af~ 
241 F.2d 747 (5th Cir. 1917) for the proposition that an -
officer of an Executive agency may and indeed in certain cases 
r.1ust rely on a ruling of th_e Attorney General ·on matters of 
law. SE:_~ ~lsq Deener, The United States Attorneys General and 
Jnternational Law 104-05 (1957); Nealon, "The Opinion Function 
of the Attorney General," 25 N.Y.U.L. Rev.-825 (1950); Hart-­
&Wechsler, The Federal Courts and the Federal:_System (2d ed.) 
at 7 0-7 4. 
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the Executive Branch with respect to legal issues. The 
... 

fact that the Attorney General is also the government's 

chief law enforcement officer, and responsible for the conduct 

of litigation in the Executive branch, makes reliance on his 

prior view of the law particularly appropriate. 

While Attorneys General have never claimed for their 

opinions the force of law, it has always been regarded as the 

proper practice within the Executive branch to follow their 

guidance. And Congress, while never directly legislating on 

this point, seems to assume that the opinions will be given 

practical effect. In our experience, agency heads do feel 

themselves bound by the Attorney General's opinion, and tend to 

follow it. This extends to the more common situation where the 

opinion is signed by the Assistant Attorney General in charge of 

the Office of Legal Counsel. In several cases, for example, an 

agency head has requested reconsideration of a formal OLC opinion 

in order to per.nit a course of action presumably otherwise 

pcecluded. 

The kinds of questions which come to OLC from the agencies 

cover a wide range of issues that may arise under the statutes 

and the Constitution. Often the head of a department will 

wish to know what powers or duties flow from a statutory 

grant, or whether the absence of explicit authorization 

pr-ecludes his taking a contemplated action. While ordinarily 

an agency's own general counsel will be responsible for 

answecing such questions in the first instance, it is often 

- 4 -



important, where difficult and uncertain questions of law 

/""~ , 
a \ are involved; or 6ontroversial issues, to be able to rely 

! , I 

upon the product of an independent and authoritative second 

source. Where questions of constitutional dimension appear 

to be involved, an agency general counsel will often consult 

with OLC in developing an agency position, then request more 

formal confirmation or correction before proceeding with its 

implementation. In the tradition established by the earliest 

Attorneys General, however, we have generally avoided passing 

on the constitutionality of acts of Congress even when requested 

to do so -- with the notable exception of cases where a conflict 

arises between prerogatives of the Executive and the Legislative 

branches. Furthermore, while there may be exceptions, the Attorney 

General generally avoids giving legal opinions on issues which are 

already before the courts for the obvious reason that the judiciary 

should and will resolve such questions. Finally, as noted above, 

in situations where two or more agencies are unable to resolve a 

legal dispute between them, including jurisdictional disputes, the 

President has directed that the dispute be submitted to the Attorney 

General and, through his delegation, to OLC. 

Once a legal question is posed, we make every effort to 

research the matter thoroughly and develop, to the fullest extent 

possible, the clearest statement of what we believe the law provides 

and how the courts would resolve the matter. It is not our function 

, 1 ! to 1?repare an advocate• s brief or simply to find support for what 
1 ; , l 

we or our clients might like the law to be. Needless to say, this 
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sometimes does little to enhance our popularity. Nevertheless, 

the Attorney General is interested in having us provide as 

objective a view as possible and we will continue to try to do 

so. 

Where it is acting as legal adviser to the President, OLC of ten 

assists in the development of the Executive's overall approach 

toward a particular issue -- most commonly one with constitutional 

dimensions, particularly those involving separation of powers and 

Executive Branch prerogatives. The legislative veto is one recent 

example. Another is executive privilege -- about which I'd like 

to take the opportunity offered by this particular forum to say a 

few additional words. 

But first, let. me mention the opinions of the Comptroller 

General. I will defer to Mr. van Cleve for a description of 

the situations in which it may be appropriate for an agency 

head or general counsel to solicit the views of the Comptroller 



General rather than those of the Attorney General. Where 

·• . 
the matter at issue is one of disbursement or the settlement 

of accounts, or involves the availability of funds, it may 

be one in which the opinion of the Comptroller General 

is the most appropriate response. However, I should 

acknowledge that in the sixty years since the Office of the 

Comptroller General was removed from the Treasury Department 

and made a part of the Legislative Branch, there have been 

instances in which the Attorney General and Comptroller 

General have found themselves at odds on which kinds of 

questions are appropriate for such disposition. There have 

been some noteworthy occasions on which considerable tension 

developed as to which of two conflicting legal opinions were 

binding upon the Executive Branch. It should come as no 

surprise that it has been the consistent position of the 

Attorney General that within the Executive branch the views 

of the Attorney General are dispositive. 1/ We feel that 

this position is constitutionally required. For if the 

Comptroller General's unique expertise warrants deference 

by Executive officers on some questions and in some situations, 

it would be inconsistent with our constitutional scheme of 

6/ See e.g., 42 Op. A.G. 406, 415-16 (1969) (AG's conclusions 
aboutthe Philadelphia Plan may be relied upon by Executive 
officers, notwithstanding contrary views expressed by Comp­
troller General); 37 Op. A.G. 562, 563 (1934) (AG' s responsi­
b~lity to decide meaning of term in Executive Order dealing 
with the adjustment of rates of compensation for certain 
government employees). 
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separation of powers to permit the Comptroller General, an 

r ·-,"\ officer of the Legislative branch, effectively to bind the 
1:. 
', 

Executive to his interpretation of the law. 

of course, we hope that no such conflict will develop in the 

Reagan Administration. We will make every effort to see that, 

wherever our responsibilities overlap, we work together to develop 

a mutually acceptable position. 

I now want to discuss a problem which almost all of you 

have faced or will face in the coming months -- executive 

privilege. As you may know, the Administration has recently 

been deluged with a virtual flood of congressional demands 

for sensitive or deliberative information. Several of these 

demands, which initially take the form of letters to Cabinet 

Heads, have resulted in the issuance of subpoenas. On 
l . ... 
\~::./; October 14, President Reagan asserted executive privilege for 

the first time by instructing Secretary Watt not to supply a 

congressional subcommittee with 31 documents which it had 

subpoenaed. This assertion of privilege was supported by a 

formal Attorney General's opinion to the President. 

What should a general counsel do when informed that a 

congressional committee has requested information in the 

possession of the agency? First, it is important that you 

make sure that you are advised of each demand by a congressional 

committee for information from your agency. Your value in 

this process is necessarily proportional to the timeliness of 

notice to you that a demand has been received. The need to have 

agency lawyers following these situations from their inception 



cannot be overemphasized. Second, you should make sure that 

the request is clearly articulated, preferably in writing, 

so that the~~ will be a definite understanding of what precisely 

the committee wants and why it wants it. Next, you should 

immediately start analyzing the request and assembling the 

documents or, at the very least, determining what they are 

and where they can be located. You should then determine 

whether any of the materials requested contain diplomatic or 

military secrets or confidences, information obtained in 

confidential investigations-,· or (as is most likely to be the 

case} materials reflecting predecisional deliberative processes 

within the government, particularly the deliberations of 

cabinet or subcabinet officials. 

If such materials . are covered by the congressional 

request, you should be alerted that a possible question of 

privilege is involved. I would strongly urge you immediately 

to advise the head of your agency of the fact and to begin 

consulting with the Department of Justice, through the Office 

of Legal Counsel, and with the Office of the Counsel to the 

PresideDt. These two offices have expertise in the area of 

executive privilege and possess a government-wide perspective 

on the problem. Only by early involvement in these situations 

can our offices provide the advice ~nd assistance which will 

I be helpful to rour agency. This is also the only way to 

insure that the Executive Branch will have a consistent and 

principled response to these demands. In addition, if the 

congressional demand encompasses materials in the possession 

of your agency which have been generated by other agencies, 

- 9 -
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or which reflect policy deliberations of interest to other 

agencies, it is important to consult with those agencies 

early in the process. The recent assertion of executive 

privilege involving the Interior Department, for example, was 

made only after extensive consultations with the Departments 

of State, Treasury, and Commerce as well as the United States 

Trade Representative. 

At the same time, you should keep open your lines of 

communication with the congressional committee through your 

own legislative affairs offices. A high percentage 

of congressional requests are settled amicably; the 

government could not function any other way. If there is 

information which you feel should not be provided to the 

Committee, or if you feel the request is unreasonable or 

burdensome, you might let the committee know this. You might 

also ask them to explain their legislative need for the 

information in more detail if you suspect that their actual 

purpose is to interfere somehow with your agency's executive 

decision processes. It is almost always useful to create a 

written record of your dealings with the committee, and most 

particularly of any efforts you have made to accommodate the 

committee's need for information. It may be possible to 

satisfy the committee with something short of actually turning 

over the requested documents. For example, your agency 

might offer to brief the committee and its staff on the 

information they have requested. Alternatively, the documents 

might be provided to the committee members -- and possibly 

4 the committee staff -- on a "show only" basis, without copies 
'----
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being made or notes taken. If classified material is involved, 

you should work through your security offices to ensure that 

the committee involved will provide adequate storage for the 

material and that the committee has staff cleared to handle 

such materials. Moreover, if classified or otherwise sensitive 
I 

materials are released to a committee, it is important to 

obtain a commitment from the committee not to make the material 

public. We have found through recent experiences that it is 

extremely unwise to assume that the committee will treat the 

material with the same discretion as would agencies in the 

Executive Branch. 

There is one thing, however, which you definitely should 

not do. Do not assert executive privilege. Under a procedure 

which has been in use since the Kennedy Administration, and 

(,L. '- which was memorialized by President Nixon in 1969, only the 

President himself can assert executive privilege against 

Congress. This procedure works as follows: First, the 

·' 

i,_' ~~ ... -/ 

a1ency head consults with the Depart~ent of Justice and the 

White House Counsel; second, if after this consultation 

process any of the parties believes executive privilege should 

be asserted, the matter is presented to the President for his 

decision. This procedure was followed in the recent executive 

privilege dispute involving the Department of the Interior, the 

results of which you can see in the materials which I have 

distributed. 
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The purposes for this procedure should be obvious, but 

let me add a.few ~ords of explanation. During the Eisenhower 

Administration, cabinet and subcabinet officials frequently 

claimed privilege for deliberative documents requested by 

congressional committees. The result was needless tension 

with Congress, a tension which was aggravated by inconsistent 

standards employed by the different agencies. Vesting the 

sole authority to assert the privileg~ in the President -­

after consultation among the agency head, the Attorney General, 

and the White House Counsel -- helped assure Congress that 

the privilege was being asserted on a principled, consistent 

basis and in the overall interest of the Executive Branch 

rather than as a parochial attempt _by the affected agency to 

avoid embarrassment or public scrutiny. This centralization 

(;)\} of authority also assured a consistency of approach in the 

Executive Branch -- a consistency that is important because, 

aside from a few scattered and inconclusive court cases, the 

"law" of executive privilege is alinost entirely based on the 

factual .:precedents" of what has happened in the past. To 

avoid creating factual precedents which weaken the President's 

authority, we must not overindulge the congressional committees 

when information is sought.· However, to avoid tension with 

Congress and possibly strengthening the resolve of those who 

oppose the President in Congress, we must not be needlessly 

restrictive. 

- 12 -
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Finally, what are the legal standards governing executive 

privilege? -~hey are indistinct and uncertain, for executive 

\ privilege is primarily a matter of political accommodation 

between the Legislative and Executive Branches. It is basically 

a question of balancing the interests of the Executive Branch 

in keeping information private against the interests of 

the Legislative Branch in obtaining disclosure. The courts 

have insisted that each Branch of Government has a constitutional 

duty to bargain in good faith and to make reasonable accommodations 

to the legitimate needs of the other Branch. 

We may well decide in the coming months to reexamine 

the current procedures to see how they can be improved, and 

we would value your comments and suggestions. In the meantime, 

we stand ready to provide you with any assistance we can 

(\i;} based on our experience and on our institutional role in 

these matters. 

- 13 -



congressional De~and for Deposition of 
Counsel to the President Pred F. ?ieldirrJ. 

July 2 3 , l 9?. 2 

qudolph u . Giuliani 
A~sociate Attorney General 

Theodore D. Olson 
rlSsistant Attorney General 
Office of Legal Coun3el 

A Con1ressional denand for testi~ony fro□ a close adviser 
to the Pre5ident directly inplicates a basic concern unde~lyin1 
the CXP.cutive privilege, "the valid need for protection of 
connunications be~1een high Governnent officials and those 
who a::l•1ise and assist then in the perfor::iance of their r.tanifold 
duties." Onitcd Stotes v. ~:i:<on, 418 u.s. 603, 705 {l'J74). 
Th~re is no douot that t~e r.oun~el to the President is an 
o~~icial included within the anbit of "high ~overn□cnt officials. • 
Se'?, e.7., •rixon v • . ~.Jnini.!itr~tor of G~n~r~l s~rvice:;, 4~3 
U.S. 425, 445 n. 10 (1977) (discu~sing nleryiti~ate govP.rnr:te-ntal 
interests in the con~identiality of co~nunications be~1een 
h . h ~I:. • l I,. ' l . h . 't t") { h . tcJ . . o .... 1c1a s, ~ • .,., t.,o~e ~.;~o acv1se t.e Pr~31.,c,cn ~!"'.l'O asis 
su::,plied). ,\lthoug!"l i:on1ress is authorized to inquire into 
any subject •on whic~ legislation could be had," ~lc(;rain v. 
cau~h~rtv, 173 U.S. 135, 177 (1927); •the occasions upon 
which Congress nay denand infornation [fron the ~~ccutiveJ 
are virtually unli:,ited. • Co:,, !:xecutive P-::-ivil~e, 122 u. Pa. 
L • . Rev. lJOJ, 1~26 (1974). The dan0er is great, therefore, 
that agreein~ to thi~ particular Congressional denand to 
depose ~ne of the highest and □est in~inate of Presidential 
advisers will erode a central found~tion o= executive ?rivilege 
and 3everely chill internal deliberations a~nnrJ ~xecutive 
3ranch advisers in the future. 



rt is ir.r,ortant at the out!:;et to rec.::>qnize three character­
istics of t~e applic~tion at ~xecutive privilege to a dernand 
for oral testinony, as distinguished fror, a <1ocu;1~nt request. 
First, ap~lication of ~xccutive privileg~ in a docu~ent 
context is uni::ornlv linite-.:, to thos~ sr,.::?cific docu:1P.nts 
which would innair the Privilerye. 7estinonial 1'."rivile"Jes, 
on the other hand, cor.e· in tt10 vat·ieties: those which exem?t 
a ,.1itness absolutely fron testifyin·1, and those whic!"t :,rovitle 
onl:1 qualifiP.d protection. For example, a cri;.1inal defendant 
is absolutelv inr.!une fror.: heing S\1orn as a witnP.ss at his 
trial; clergy, attorneys, doctors, and s?ouses, on the other 
hand, have onlv c-rualified privile<1es to necline to ansuer 
specific qu~stio~~. As discussed below, I believe the Counsel 
to the President rossesses an absolute privilege not to 
testify wit!1 regard to any r.1atters ralating to his of:icial 
duties as legal adviser to the President. 

A secon<l characteristic of the application of Sxccutive 
9rivilege in a testinonial, as opposed to nocunentary, context 
is that "the furnishing of a docunent to a Congressional 
col:lf.1i ttee involves 1 it tl e, if anv, inconvenience to thP. ~xecutive 
Branch or to t~e ?resident and his arlvi5ers. 7he requirement · 
of personal attendance oE a witness at a hearin1, on the 
other hand, doer; involve sane degree of inconvenience •••• " 1/ 

~inally, a denand for testinony is inherently nore int~unive 
and chillirr1 in its ~ffect on the deliberative process than 
is a ,1ocur:t9nt request. i\ u i tness before a Cong re:;s ion al 
con~ittce ~av he aske~ -- under threat of contcn~t -- a uide 
range of una;,ticipated questions about highly !>ensitive 
Jel i:Jerr:1tions and thouryht processes·. He therefore □ay he 
unable to confine his renarks only to those which do not 
i~rair the deliberative proc~ss. A request for docu~ents, 
ho~2vcr, ~er~its tr.e Sx~cutive ~ranch r.ore carefullv to 
consider ;,hich inforr.1ation nay be divulqeo consiste~t \lith its 
ir:~le:')endent, coordinate status in our structure of 0overn.r:ient. 

The earliest, hut inconclusive, precedent in this area 
aroGe rlurin1 the trial of Aaron Rurr for treason before Chief 
Ju:;tice John ~!arshall, sitting as a Circuit Junge. ~Iarshall 
issued a subrioena for certain docunents to Presi<lent Jeffer~on. 
The ?resilient res?onded uith a letter stating, in effect, 
that if the courts could sumnon the Presi~ent fro~ place to 
plc:ice throu1hout the United St.::i.tcs, he would be at their 
nercy in a ~anner incon~atible ~1ith the coordinate Gtatus of 
the ~xecutive Dranch in our 0overnnent. Although ?resident 

!/ ~enoranduc for Hon. John D. Ehrlichcan fron TTilliar. TT. 
Rehnquist ( February 5, 1971) ( "Rehnquist ~1er.oran<lur:1"). 
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Jefferson did•not appear, Chief Justice Marshall continued to 
maintain his position that the President was subject to 
subpoena, but conceded, "in no case of this kind would a 
court be required to proceed against the President as against 
an ordinary individual. The objections to such a course are 
so strong and so obvious that all must acknowledge them." 1/ 
Notwithstanding Marshall's position, it appears that from the 
time of Jefferson until 1974, when the Nixon tapes case was 
decided, every President (and Attorney General} took the 
position that the President was absolutely immune from subpoena.I/ 

'..., 

.. ; 
Examples of the actual practice regarding White House staff 

testifying before Congress is somewhat inconsistent, as is 
the practice of Executive Branch compliance generally with 
Congressional demands for information. 4/ During Franklin 
D. Roosevelt's Administration, for example, Jonathan Daniels, 
Administrative Assistant to the President, refused to respond 
to a Senate subcommittee subpoena demanding his testimony on 
alleged attempts to compel the resignation of the Rural 
Electrification Administrator. Daniels justified his 
refusal to testify on the basis of his confidential relationship 
with the President. Following the subcommittee's unanimous 
recommendation that he be cited for contempt, Daniels wrote 
the Chairman that although he still believed that a Congressional 
committee could not require either the President or his 
Administrative Assistant to testify, the President felt that 
in this particular instance his testimony would not adversely 
affect the public interest. Daniels therefore agr~ed to 
answer the subcommittee's questions • . ' 

In the Truman Administration, John R. Steelman, Assistant t~­
the President, returned a House subcommittee subpoena· with a 
letter stating that "the President directed me, in view of 
my duties as his Assistant, not to appear before your sub-

- committes." Another individual, however, Donald Dawson, 
Administrative Assistant to the President, was "reluctantly" 
permitted by President Truman to testify in order to clear 
his name of alleged wrongdoing before a Senate subcommittee 
investigating the Reconstruction Finance Corporation. 

2/ 2 Roberson, Report of the Trials of Aaron Burr, 23j, 236 
(Statement at Burr's ~isdemeanor prosecution}, auoted in 
Rehnquist Memorandum, supra, at 2. 

3/ See Rehnquist Memorandum at 3. 

4/ The following historical summary relies upon the Rehnquist 
Memorandum, supra, at 4-6. 
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Dur in~ the S isenhowe r Adni nis tra t ion, Sherna n Auc:lns 
refuse<l to ·testifv before a Con1ressional con~ittee on the 
basis of his confidential relationship wit~ the ?resident. 
Later durin1 the sane Adninistration, however, ArinDs vol11nteered 
to testify uith respect to another natter. 

Finally, during hearings on the noriination by ?resident 
Johnson of Abe Portas to be Chief Justice, the Senate Judiciary· 
co~~ittec requested 11. DeVier Pierson, Associate Special 
coun5el to the President, to testify regarding the help 
\·1hich FortcJ!j was alleryed to have provided in drafting certain 
le1islation while s~rving as Associate Justice. Pierson 
declined the invitation to testify, stating: 

As Associate Special Counsel to the President ••• , 
I have been one of the ~immediate Staff Assistants• 
provided to the President by law (3 u.s.c. 105, 106). 
It has be~n firnly established, as a natter of principle 
and precedents, that nembers of the President's immediate 
staff shall not appear before a Congressional Committee 
to testify uith respect to the perfornancc ot their 
duties on behalf of the President. This linitation, 
which has been recognized by the Congress as well as 
the ~xecutiv~, is funda~ental to our systen of Govcrn­
nent. I nust, therefore, resnectfullv decline the 
in11itation to testify in the hearinr:rs:s; 

The o~inion~ of this Office which r have found relevant 
to this question arc unaninous in hol~ing that individuals 
~erv i :".'J in a capacity such as Coun~el to the President nust 
be ~hsolutely protected fron coerced testinony before r.ongress. 
~ss1stant Attorney Genernl Rehn~uist, for exanple, has stated: 

7he President und his in~ediate advisers -- that is, 
those who custo~a ril y r'.leet ui th the Pre!=; iden t on a 
r~1ular or frequent basis -- should be neened absolutelv 
ir.mune fron testinony or conpulsion by a Congre~sional -
connittee. They not only ~ay not be examined with 
respect to their official duties, but they Mav not even 
be conpelled to appear before a Congressional-co~nittee. 
They ~re presunptively available to the President 24 
hours a day, and the necesnity of eithP.r acconnodating 
a Congressional car.mi ttee or persuading a court to 
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arrange. a r:tore convenient tine, cnuld im~air that 
av·ailabil itv.6/ ... -

.. 
A similar position is found in a 1974 OLC hackground ~enorandum: 

... ,LTJhe following ::-cquests should be routinely cleclined. 
and, if pressed, be net with assertions of ~xecutive 

. privileg~: (1) requests for testinony by innediate 
. Presidenti~l ~taff concerning their official activities.z; 

. . 
Fin~l.-l-y, in 1977 Assistant Attorney General Harr.on wrote: 

If no ••• co~pro8i~e can b~ reached -[with Congress], the 
,. d~cision - ,.,hether Executive privilege •.lill be asserted 

,~.;~is larqely dependent on t!ie particular circunstanccs 
-.- .... involved in the Con1ressional demand. This detemina-
--:.,: .ti;0n nay depend on such varying faetors as the nature 
4~; and con.f idential i ty and the infomation sought and the 
°' ' st,-r;e:igt.h of the forces in Conq ress that are seekin1 the 
•· .. inJornation. ':'o t.he extent that any generalizations may 

;..~:be,...drawn, they are necessarily tentative and sketchy. It 
~.,..--ha!i been the ~osition of the P:(ecutiv~ branch that the 
, P~~sirlent and his inncrliate advisers ar~ absolutelv 
, inl'iu:10. E-:-o~ testi~'.'1!1ial cn;"mulsion~ bv a r.ornr~ssional 

co!7~i t t!:'C!. Lowe r-1 evel ~:hi te :-{ouse oi tic ial s havn 
b~en deened subject to a Conqressional subpoena, but 

'.. ni:-::Jht refuse to testify wit:1 resr,e.ct to any natter 
.. ~ •• arj.s i ng in t~e course of their official -pas it ion of 
~.,-.advisin-:J or fcr.:1ulatin7 advice =or the Prcsic1~nt. 3/ ... . -

5/ Rehnquist ~tenorandun, sunra, at 7. Pehnqu is t \1ent on 
to ~~-!:e.i hm-,ever, that he did not bel iC?ve th in principle "can 
or otigh~ to be extended to all 'menbers' of the Hhitc House 
Stafjj,,• :, ·• ." Id. ut 8. 

7/ .;te:.1orc:rndun (unsigned, un:iated~ d::-afted for backgrounrl in 
Dec~~be~, 1974). 

, ,.. .... 
':l/ %'•ter.1orandun to .:ill H~ads of Of: ices, Divis ions, Dureau s 
~nd-~oards of the ~epartnent of Justice, ~roe Actin1 As~istant 
Att~ney Ger.er.::il Jo~n ~1. rrc:irnon at S U!ay 23, 1977)(cn?hasis 
sup:i)l icd). 
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Of&aoldle W•llrin1ton, D.C. 20$.JO 

Amtmlt A.ttamay Caua1 

A. Basic• Principles 

l. Executive p·rt vilege. 

The Consti·tuticn nowhere states that the 
President, or the Executive Branch generally, enjoys a privilege 
against disclosing information requested by the courts, the public, 
or the Legislative Branch. The existence of such a privilcgek 
however, is best regarded as implicit in the views of the 
Framers, is a necessary corrollary of the executive function 
vested in the President by Article II of the Constitution, 
has been asserted by numerous Presidents from the earliest 
days of our Nation, and has; been explicitly recognized by the / 
Supreme Court of the Onited States. 

That a privilege to withhold information was not explicitly 
included in the constitutional text is not surprising, giver.1. 
the Framers' belief that the holding of secrets was essential 
to, and implicit in, the executive function. In our view, 
the pr~vilege to withhold information is implicit in the 
scheme of Article II and particularly in the privisions that 
~the executive Power shall be vested in a President of the 
Onited States of America," Art. II, § l, cl. 1, and that the 
President shall utake Care that the - Laws be faithfully executed,•· 
Art. II, S 3. 



a 
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the Executive occurred · in 1792, when a committee of the House 
of Representatives requested certain papers fran President 
Washington regarding the failure of a military expedition. 
Washington ·apparently realizing the importance of the -
precedent 'asserted that as President he retained the right 
to exerci~e discretion in transmitting executive documents to 
Congress. Although after reviewing the·materials Washington 
found no reason tD withheld disclosure, and produced the 
documents, he refused four years later to comply with a Jlous_e• 
committee's request ~or copies of instructions and other 
documents·employed in connection with the negotiation of a 
treaty with Grea_t Britain. 

. . 
. ·The practice of refusing congressional demands for 

information, on the ground that the national interest would 
be ·harmed by the disclosure, was employed by many Presidents· 

. in the ensuing years •. The privilege was most frequentl·y 
- ... . asserted in the areas of foreign affairs and military and 

domestic secrets; it was also invoked in a variety of other 
contexts, including executive branch investiga·tions •. In . · . .-
1954, President Eisenhower asserted that the privi1ege extended= ·. 
to deliberative canmunications within the Executive aranch.. · 
:tn a _letter to ·the- Secretary_ of Defense, he stated:. .· .. 

. . . . 

··- -Because--it- is--essential to effective admini·st::r.ation 
that employees of the Executive Branch .be in a 
position to be completely candid i"n advising with 
each other on official matters, and because it ·is 
not in the public interest that !J.ny of their conver- · 
sations ·· or canm.unications ·or any· documents or repro-_.,. 
ductions concerning su~h advice be disclosed, you wilL 

..- instruct · employees of your Department that in all of · · 
their appeal:'ances before the SubcQmmittee of the Senate· . 
Committee on Government Operations regarding · the in- .­
quiry now before it they are not to testify to -any ··· 
~uch conversations or communications or·to· produce any 

. such documents or· reproductions • • • • . . • : . · · . . 

In only one case has a federal c·ourt squarely adjudicated 
the legitimacy of an assertion of executive privi1ege against 
a congressional demand for information. Senate Select Committee 
on Presidential Cam ai n Activities v. Nixon,. 498 P.2d 725 . 
(D.-C. Cir.· 974) (·en· bane)·;- was a sui·t by a Senate committee 
for enforcement ora subpoena duces tecum, served on the -

· -President;~emanding producti~n of tape recordings .of . 
conversations between the President and his principal aides. 
A Senate. resolution passed subsequent to the issuance of the -
subpoena stated that the committee, in subpoenaing and suing 
the President, was acting with a valid legislative purpose 
and_w~s seeking information vital to the fulfillment of its. 
legitimate 17gislative functions. Id. at 727. Nevertheless~-
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presumptively privil~ed, a presumption 1;,bat co~ld be overccnu& 
only by a strong showing of need to obtain the informa_ tion. 
The court denied enforcement of the subpoena on the ground 

1 .,, ·that the material demanded was not critical to the comuii ttee:• s 
\ performance of its legislativ~ functions. 

-. -

-

Tbe supreme Cour.t first ad~resse~ whethe~ tJ~e1:e was a 
constitutional basis for execut~ve pr1.v ilege 1.n the co1; tr.over.sy 
over the special. Prosecut<?r: s r~gh.t <?f access to the Nixon ta~s­
The Court's unanimous decision 1.n United States v. Nixon, ~18 
u.s. 683· (1974), held that President Nixon could not l.nvoke 
executive privilege to thwart the production of the tapes . 
pursuant tc the Watergate grand jury• s subpoena·. The opinion 

-·established, however, in the . clearest terms, that t.he privilc:ge> 
is of cons ti tu tional stature. The Court rested th is ruling , 
first, on the r.eed for protection of communications between 
high government officials and those who assis~ and· .advise 
them: 

Buman experience teaches that tho~e who expect public .. 
dissemination of their remarks may well temper candor.. · . 
with a concern for appearances and far their own in ter.cst& 
·to the detriment_ of the decisionmaking process., Whatevei: 
the nature of the privilege of conficlentiali ty of . 
Presidential communications in the• exercise of Art. zx· 
powers, the privilege can be said : to derive from: the 
supremacy of each branch within its own assigned ·area of 
cons ti tu tional duties. Certain· powers ana ")?rivileges 
flow from the nature of enumerated pow~r.s;· the. protec:tion · • 
of the confidentiality of Presidential communications · •. 
has similar constitutional underpinnings. 418 O .s.: i • 

at 7 0 5-6 • ' · · · 

The Court also acknowledged ·that the privilege stemmed frc,m 
the principle of separation of powers:' '"rhe privilege is 
fundamental to the operation of government and inextricably 
rooted iri. the separation of powers under the Constitution • .,. 
418 u.s·. at 708. In dictum, the Court hinted that the privilege 
was very broad in the areas in which it was traditionally .. . 
asserted: · 

[The President] does not place his claim of privilege 
on the ground that [the communications) ar.e military 
or diplanatic secrets. As to these areas of /\rt. II · 
duties the courts have traditionally shown the utmost 
deference to presidential responsibilities • . 

. . 
Id. at 709. Although United States v. Nixon involved an · 
assertion of the privilege against j-udicial process, there is no 
reason to doubt that the privilege recognized by the Court 
applies in the context of congressional demands for information 
as well. .. 
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G · 2. Congressionai Inves~iga~ory rower 

The "foregoing discussion has noted the consist:cnt ~1d 
longstanding tradition in the Executiv~ nr~n~ -- now ex~licitl:r 
endorsed by the supreme Court -- of ma1nta1.n1ng the confiden­
tiality of certain information, disclosu~c of which would 
impair the national interest. This is ~ot to. say l:h~t there _. 
are not legitimate interests in the Congress >.n obtaining 
information from the Executive Branch. To be sure, there is 
no express constitutional _authority to obtain such information. 
But just as it is implicit in the structure of Article II 
that the President is authorized to maintain ~nfidentiali ty 
of cc:mmunications in the Executive Branch, so it is iaplicit 
in the structure of Article I· that the Congress has the, 
power and duty to obtain information relevant to its lcgislativc-
tasks. If it were not able to obtain adequate- informii_tion · 
about the subject matter of proposed or existing ·laws, Congress 
would find it difficult or impossible to cnact..~ffective and 
needed :1,egislation. ·~ 

' . . 
The Supreme Court ~ec:ogniz-~ ·. and endo~~ecf a btt>-;.d. ~ ·· · . - · 

congressional investigative authority in McGrain v. Doughertx~ . 
273 u .s. 135 (1927). The Court loca tecl the cons ti ttitional 
basis of this . power in the authority to -legislate gr.anted by.· 
}.rticle II, an authority which, the Court held, included · .· 
au·thori ty to investig_ate in furtherance of that end. Moreover.,• 
the investigative authori 'ey necessarily presupposed some 
means of compelling the cooperation of contumacious _witnesses: . . . .. . . . . 

. . . 

A legislative b·ody cannot legislate wisely ·or ~ffc~tively 
in the absence· of information respecting the conditions· 
which the legislation is intended to affect or change; .. 
and where the legislative body does not itself possess 
the requisite infomation •• ·• recourse must be had to · 
others who do possess it. Experi,ence has t.aught \:ha.f: 
mere requests for infoi:mation whi"ch is volunteered is -
not .. always accurate or complete; so some means of : · 
canpuls ion are essential to obtain what is nec.--ded. 

Id. at 17_5. 

While the investigative power of Congress is thus very 
broad,_ it is not unlimited •. Any congressional demand for 
information in the poss¢ssion of the Executive Branch is subject 
to potential assertion pf executive privilege. In addition, · 
there must be a subject' matter. for the inquiry, the investigation 
must be authorized by Congress, there must be a valid legislative 
purpose, the witness must be accorded certain constitutional. 
protections, and the· information den,~ndcd must be pertinent 
to the inquiry. . · 
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In cases in which the Congress has a legitimate need for 
information that will help it legislate and the Executive 
Branc:b has a legitimate, constitutionally recognized need to 
keep information confidential, the courts have r 7£7rred to the 
obligation of each Branch to accanmcda te the leg 1 tuna te 
needs of the other. This duty to ~ccomm~date, whi<;h is 
implicit in the lead;~ case of or;n.te~ States v. Nixon! . 
supra, was made explicit by the Dis~rict of·COlumbia Circuit 
in a case involving a Bouse subcaumi ttee' s request to a 
private party for information which the Executive Branch · 
believed should not be disclosed. The court said: 

'l'he· framers •• _- expect[edl that where conflicts 
in scope of authority arose between the coordinate 
branches, a spirit of dynamic compromise would promote 
resolution of the dispute in the manner most likely to 
result in efficient and effective functioning of our 
governmental system. Under this view, the· coordinate 
branches do not exist in an exclusively adversary - - . 
i:ela tionship to· one another when a conflict in· authority 
arises. Rather, each branch should take cogntzance ·of • . 
an implicit constitutional mandate· to seek optimal. accom­
modation through a realistic evaluation of the needs of . 
the_conflicting branches in the particular fact situation. 

I . • : . • 

• • • 

{I·] t was a deliberate feature of the consl:i tutiona1 scheme-
to leave the allocation of powers uncl~ar in certain si tuatior 
[Thus] the resolution of conflict between the.coordin-
ate branches in these·situations must be regarded as an 
opportunity for a constructive modus vivendi r which 
positively promotes the functioning of our system. The 
Constitution contemplates such ac4commoda tion. · Negotiation: 
between the two branches should thus be viewed as a 
dynamic.process affirmatively furthering the constitutional. 
scheme. . . . . . . . 

. . 

United States v. American Tel. & Tel. Co.,. 567 F.2d 121, 127,• 
130 (D.C. Cir. 1977)(footnotes omitted). Accommodation is,· · 
therefore, not simply an exchange of concessions or a test of 
political strength. It is ~n obligation of each Branch to make­
a principled effort to ac~owledge, and if possible · to meet, 
the legitimate needs of the other. 

An important aspect o~ this duty of accommodation is the 
1;ecessi ty that each Branch explain to the other why it believes-- -
its needs to be legitimate. Without such an explanation, it 
may be difficult or impossible to a~sess tbe needs of one Branen 
and weigh them against those of the ot;.her. At the same time. 
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or withhold inform.a e1.on, 1. e snouia ce ac.1.e "CC expi=ess 1.-.:;. 

The d11ty of Congress to expl~in its demands follows not 
only fr<n the logic of accanmodat1on between the two Branches, . 
it is established in the case law as well. In United States v. 
Nixon, supra, the Supreme Court ~p~asized that the need for. 
evidence was articulated and specif 1.c. Even more to the . · 
·point is the decision of the District. of Columbia Circuit in 
.Senate Select Committee on. Presidential Campaign Activities 
v. Nixon, supra. · The court in that case -stated that the 

· sole question was •whether the subpoenaed evidence is demonstrably 
critical to the responsible fulfillment of the Committee's · 
functions.• Id. at 731. The court held that the -Committee·· · 
had not ma.de a sufficient showing. · It pointed out that tho 

· President had already released transcripts of the conversations. 
of whicb · the Committee was seeking recordings. The Committee 
argued that it needed the tape recordings •in order to verify 
the accuracy of• the transcripts, to _ supply the deleted -- ·· .. 
portions, and to gain an·understanding that cou1d be acgui~ca 
only by hearing the. inflec~ion· and tet,ne of .voice of. the ·. · •• 
speakers. But the court answered that in order to legislate ·· . . . • 
a ccnmi ttee of Congress seldan needs a •precise reconstruction· 
of past events.• ~ -· at 732 •. The court concluded: · · 

The Committee bas •• . • s ·hown no more than that the 
materials delet~d from the transcripts may possibly • ' · _ . 
hav·e some arguable relevance to the subjects it has . ·-

·.investigated .and. to the areas in which it: may propose-- ~ 
legislation. It points to no specific l~gislative ~ . 
decis.ions that cannot responsibly be made without 
access · to materials uniquely contained in the tapes. · · -'· · 
or without resolution of the ambiguities that the :-__ ! . 
transcripts may contain. · .... "._ :-

. l . ·-.. . -.. 
Id. at 733. For this.reason, the court stated, "the need . . -
demonstrated by the Select Committee ••• is too attentuated 
and too .. tangential to its functions"· to override the 
President's constitutional privilege. Id. I, .• 

.. 
We believe that this case establishes Congress's <luty 

to articulat~ its need for particular materials -- to upc>int[} 
to ••• specific legislative decisions that cannot responsibly 
be made without ac~ess to ma teria•ls uniquely con tainea in•· 
the privileged document it has requested. Moreover, this 
case suggests that Congress will seldom have any _ legitimate 
legislative interest in knowing the precise positions and 
statements of particular Executive Branch officials •. When 
Congress demands such information, it must explain its need 
carefully and convincingly. ._2.· 
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canmence with an informal oral or written l;'eques t fran a con­
gressional canmittee or one of its members for information in 
the possession of the ~ecutive Branch. Mos_t such reque~ts 
are honored p;anptly; in some cases, however, the Executive 
Branch official may decline to supply some or all of the 
requested information either because of ·the burden of compliance 
or because the information is of a sensitive nature. If the 
agency head determines that the congressional request raises 
a substantial ques.tion of execut:i:ve privilege, th~ agency ~s 
required, under·existing procedures, to consult with the 
Attorney General through the Office of Legal Counsel. The 
White Bouse. Counsel's Office is also frequently brought into 
the deliberations at an early stage because, again under . 
existing proc~ures, any assertion of executive privilege · 
against Congress must be made by the President pers~nally. 

The congressional canmittee may respond to the Executi,11e 
Branch's submission ei~er by accepting stated reasons for. 
nondisclosure ·or'by issuing a subpoena commanding the official 
to release the infoi:ma tion. If a_ subpoena is i~sued, the• 
Executive Branch official may comply with its terms in . full,· 
in part, or not at all. The Executive Branch agency and the 
committee staff. will typically negotiate during this period 
to see if the dispute could be settled in a manner acceptable 
to both Branches of "'"government • . · • · · · · 

If, however, the congressional committee remains ·· 

-- . 

f unsatisfied with the Executive Branch's response, it may ,~ote 
\._.· __ _ : to hold the. agency head _in. contempt of Congress. A cont<:!illpt . 
~ - of Congress vote by a subcanmittee ~ust usually be referred 

to the full canmittee; the full committee's vote, in turn, _., ·, 
must be ratified by the full Senate or House of Representatives .. .­
Contempt motions are privileged and receive quick floor ... 
action. ._ . l. . . ~ 

If a full Bouse votes to hold an Execo.tive official. 
in conterifpt, it could attempt to impose sanct_ions by any one 
of three methods. First, the matter could be referred to a 
United States Attorney, who· is required by statute to ·refer . 
the matter to a grand jury. 2 u.s.c. s 194. Contempt of 
Congress is a misdemeanor u~der 2 u.s.c. ~ 192. !/ ·Second, 

1/ Although 2 u.s.c~ s 194 states that it is the •auty• of th~ 
United States Attorney to bring a contempt citation b.efore a 
grand jury, it may well be that the Attorney General would _ 
retain prosecutorial discretion, under principles of separation­
of p:>wers, to order the United States Attorney not to refer the 
matter to a grand jury. -
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or me ~enA~= cgu.g ou~oo~ize l:.ne ~eno~e Me944 ~ounsei, to. 
bring an action in court to obtain a judicial order requiring 
compliance with the subpoena and contempt of court enforcement 
orders if the court's order is defied. 2/ Finally, there is 
the theoretical possibility that the_ Sergeant at Arms could 
be,dispatched to arrest the Executive Branch official and 
detain him in the Capitol guardroom. If this unlikely event 
did occur, the official would be able to test the legality 
of bis detention through a habeas corpus petition, thereby 
placing in issue .. the legitimacy of his actions in refusing 
to disclose. tbe subpoenaed . information. • 
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..... , 

Septembe~ 18, 1986 

MEMO?.ANDUM FOR 

FROM: J. MICHAE~ SHEPHERD;)~ 
ASSOCIATE COUNSEL T6 .THE PRESIDENT 

SCBJECT: Subject POI/PA Request of William S. Paley: 
FBI FOI/PA # 269,861 

As requested by your memorandum of September 12, 1986, this 
otri~e has reviewed the document you referred to us in connection 
with the Preedom of Information and Privacy Acts request of 
William S. Paley. We have 'no objection to the release of the 
documeilt, with the deletions you have marked . 

(·· ~ Thank you for bringing this ~atter to our attention. As you have 
,~. requesced, we are returning these materials to yoµ. 

l, c. t.achmen ts 
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A • Appropria1e Ac tion 
C • Comment/Recommendation 
D • Draft Response 
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lo be used as Enclosure 
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U.S. Department of Justice 

Federal Bureau of Investigation 4 3 8 6 2 ~ 
(__, 

Washington . D. C. 20535 

The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D. C. 
Attention: Peter J. Wallison 

General Counsel 

SEP 1 2 1986 

BY COURIER 

l/11/JJ;_,C J '-­
/2~om: Chief 

Freedom of lnformation;Privacy Acts (FOi/PA) Section 
Federal Bureau of Investigation 

Subject: FOl tPA REQUEST.OF William S. Paley 
FBI FOi/PA # 2 6 9 , 8 61 RE: --"s'--=a=m=e~-----------

In connection with review of FBI files responsive to the above request , the following was surfaced: 

_______ unclassified document(s) which originated with your agency which is/are being referred to you 
for direct response to the requester. We will advise the requester that your agency will correspond directly 
concerning this matter. and request that you furnish us a copy of your letter to the requester reflecting final 
de termination regarding the docume'lt(s) . (See index A) . 

:.i:: 1 FBI document(s) containing information furnished by your agency. Please review your 
1nformat1on (outl ined ir. red) and return the document(s) to us, making any deletions you deem appropriate , c::.nd 
ci ting the exemption(s) c laimed . (See index B) . 

____ ___ _____ c lassified document(s) which originated with your agency which is/are being referred to you for 
direct response to the reques ter We will advise the requester that your agency will correspond directly 
concern Inc;i this rmtter. and request that you furnish us a copy of your letter to the requester reflecting final 
de termination reqarding the document(s) A.dditionally , please advise us if the classification of the document(s) is 
chcrnged so ihat we may amend our files . (See index C) . 

_______ ____ class1tied FBI document(s) containing information furnished by your agency . Please review 
your information routlined in red) and return the document(s) to us, making any deletions you deem appropriate . 
cit ing the exernp tIon(s) c laimed. and advising if the document(s) still warrant(s) classification . (See index D) . 

See Continua tion Page fo r additional information . 

x A copy of the reques te r s initial letter. and any other significant correspondence is enclosed for your convenience . 
I 
I 

It ;ou have any questions concernin g this referral. please contact Debbie Beatty · 
0 11 3 2 4 - __ S_ 5_2_ 9 __ _ _ • The FBI ti le number appearing on the lower right-hand corner of the enclosed 
docurnentrs i ciS wc;l i as 011 tile Index Listing (see reverse) should be utilized during any consultation with this 
Bu reau concernIn 1J this referral. 
Enclosure( SJ ( 2 ). _____ _ ____ classified material attached. 

(Index Listing on Reverse) 
FBI / CO .; 



To: 

U.S. Department of Justice 

Federal Bureau of Investigation 

Washington. D. C. 205]5 

Ti.1e White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D. C. 
Attention: Peter J. Wallison 

General Counsel 

SEP 1 2 19~ 
BY COURIER 

From: Chief 
Freedom of Information/Privacy Acts (FOi /PA) Section 
Federal Bureau of Investigation 

Subject: FOl iPA REQUEST OF William S. Paley 
FBI FOi ;p A # 2 6 9 , 3 61 RE : ____::s::..;a:;:::m:.::· =-=e=--------------

1 n connection with review of FBI files responsive to the above request , the following was surfaced : 

_______ unclassified document(s) which originated with your agency which is/are being referred to you 
for direct response to the requester. We will advise the requester that your agency will correspond directly 
concerning this matter . and request that you furnish us a copy of your letter to the requester reflecting final 
determination regarding the document(s). (See index A). 

;;: ___ __ l ____ FBI document(s) containing information furnished by your agency. Please review your 
informa tion (outl ined in red) and return the document(s) to us, making any deletions you deem appropriate , a.1d 
ci ting the exemption(s ) claimed . (See index B) _ 

_ ··---·----- - ___ c lassif ied document(s) which originated with your agency which is/are being referred to you for 
direct response to the reques ter We will advise the requester that your agency will correspond directly 
concerni ng th is matter. and request that you furnish us a copy of your letter to the re4uester reflecting final 
de termination regarding the document(s) Additionally. please advise us if the classification of the document(s) is 
changed so that we may amend our files. (See index C) . 

__ ___ __ ___ ______ classified FBI document(s) containing information furnished by your agency. Please review 
you r information I outlined in red) and return the document(s) to us, making any deletions you deem appropriate . 
cit ing the exempt1on(s) c laimed. and advising if the document(s) still warrant(s) classification. (See index 0) . 

See Continuation Page for additional information . 

:{ A copy or the requesters 1nit'iai letter . and any other significant correspondence is enclosed for your convenience. 

It you have any questions concerning this referral. please contact D~obie Beatty 
on J 2 4- __ ;, 5_ ~ 9 __ · The FBI file number appearing on the lower right-hand corner of the enclosed 
docurnent(S) as w811 as on the Index Listing (see reverse) should be utilized during any consultation with this 
Bureau concern ing this referral. 
Enclosure(s1 I 2 l _______ _ __ classified material attached . 

(Index Lis ting on Reverse) 
FBI / OOJ 



The Honorable William H. Webster 
Director 

April 4, 1986 
\ 

- -·-·-, ' 
' 

-~)■ 
---~ ~:. :_::_;; 
·· - •.· 

s 

·-- · Federal Bureau of Investigation 
Washington, D. C. 20505 

Attention: FOI and Privacy Acts Branch 

Dear Judge Webster: 

-~. · .. J 
..,_ .... . .:• - ·' ---

- . -~ ...... ~ 

This is a request under the Freedom of Information Act, 5 
u.s.c. Section 552, and the Privacy Act, 5 U.S.C. Section 552a 
("the Acts"). 

I wish to obtain a copy of all documents retrievable in a 
search for files liSted under my name. Please also advi:!e me jf 

~name is contained in other • See References" files, so that I 
can decide whether to have any such files searcfiett";-

The following information about me may a:ssist your search: 

Full name: 
Current address: 
Date of birth: 
Place of birth: 
Social security number: 
Citizenship: 

_ William S- Pe.ley_ 
51 West 52nd Street, 
_§eptember 28, 1901 
Chicago, Illinois 
~087-03-3-119 
United States 

New York, N.Y. 

I affirm that I am the person described by the information 
listed above. 

If ali or any part of my request is denied, please list the 
specific exemption or exemptions that are claimed to authorize 
nondisclosure of the requested material. 

If you determine that some portions of the requested material 
are exempt from disclosure, I ask that, as the Acts provide, you 
release to me the remaining non-exempt portions. I reserve the 
right to appeal any decision to withhold information. If any 
information is withheld, I ask that you inform me of your current 
administrative procedures for appeal of the decision to withhold 
information. 

--.. .. " . 
.. . . .. . .. ..... · 

.'"' : , . .- , ·- : ' ..,;ii; 
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I ~e to pay reasonable copying fees for material disclosed 
, to me under the P,·±vacy Tct, and reaAooable rees as authorized by 
law for material disclosed to me solely under the Freedom of 
Information Act. 

If you have any questions regarding this request, please 
contact John S. Minary, 51 West 52nd Street, New York, N.Y. 10019, 
telephone number (212) 765-3333, Financial Secretary to William S. 
Paley. You may also contact me directly at 51 West 52nd Street, 
New York, N.Y. 10019, telephone number (212) 975-3535. 

As provided in the Freedom of Information Act, I look forward 
~ to receiving a reply within ten working days. 

Thank you for your assistance. 

Sworn to before me this 

4th day of April, 1986 

-.~~ 
1 ~yPublic 

Very truly yours, 

~~-::--Q 

. '""7· ... , 

William S. Paley 
~ 
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THE WHITE HOUSE 

WASHINGTON 

Jan. 211 1970 

TO: FBI 

FROM: Egil Krogh, Jr. 

SUBJECT: FBI Investigations 

Please do Name Checks on the following individuals who will be 
attending a White House function on January 29, 1970. 

Mr.&: Mrs. William S. Paley 
Chmn. of Bd., CBS 
51West52nd .St. \ 
New York, / ~- Y. 

-----
___ _,__ ., ... . . -

b~- ~- 354&-b 
ENCLOSURE 
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MEMORAL~DUM FOR 

FROM: 

SUBJECT: 

Jv .... 

September 16, 1986 

DONNA M. SIRKO 
MANAGEMENT ANALYST 
INFORl-1..ATION POLICY/SECURITY REVIEW 

J ~ MICHAEL SHEPHERDJn,(.d 
ASSOCIATE COUNSEL TO THE PRESIDENT 

Privacy Act Request Referral of Homer Perry Gainey 

As requested by your recent memorandum, this office has reviewed 
the documents referred to you by the State Department in connec­
tion with the Privacy Act request of Horner Perry Gainey. We have 
no objection to the release of the documents. 

Thank you for bringing this matter to our attention. 

Attachments 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

F85-1290 

August 21, 1986 

S. MICHAEL SHEPHERD 
ASSOCIATE COUN~EL TO?E 

DONNA M. SIRKO V 
PRESIDENT 

Privacy Act Request Referral of 
Homer Perry Gainey 

Per our conversation of August 18, here again is the State 
Department document responsive to the Privacy Act request of 
Homer Perry Gainey, the subject of a now completed background 
security investigation. 

Under the (k) (5) system of records, Richard Hauser, acting in an 
official capacity, is not considered a confidential source. The 
bracketed information could be denied as White House, not subject 
to the Privacy Act. 



l 

Mr. Garre t t: 

Mr. Ke n;~ ,~·-=-~· 
return the a'_' 
you. 

.• ·. ,- . 

' . 
\ 



DEPARTMENT OF STATE 

Maren 11, 
.-- --- . 

1982 

1·1[1,;Q RAh!OUM 

TU: M - Mr. Richard T. Kennedy 

FROM: 

SIJbjECT: 

A/SY - Marvin L. ·Garrett, Jr. Acting);,c~,;-c.f=5 
!l - --· 

GAINEY,-~omer~f~Ir~. 
.:DPOB: . s'/Y2123 ;" Bra.dford County, Floriaa 

- .. ··· ·•·· .... -•··--'"'-··• -- · . 

·'< ://r==--R-i-c=h-a_r_d __ H_o_u_s_e_r_,_D_e_p_ut;·::·~~:e~- to the President, The \'ihi te . 

/. House \·.'ashington O.C., after reviewing the Summary of Information 
' ' . l ,. f / of Mr. Gainey, expressed concern regarding two part1cu ar aspeCLS o 

" the inquiries: 

\ 
I 
; 
I 
I 

A. In the court suit against Mr. Gainey and the Equitable 
Trust Company (ETC), the surri.mary indicatea amoung the 
judgments that $25,GOO in punitive damages were to be 
a ·,,,. a r d c d t o S c h n e i d e r , 8 e r n e t a n d H i c km a n ( S 8 H ) • Iii r • 
Houser noted that "punitive 02mages" implies impropriety 
and he requested additional inquiries to set forth the 
;-1articulars. 

Mr. Gainey indicated in his resume of having been 
honor2bly discharged from the Air Force. However, his 
military personnel file was reported as having been 
oestroyed by fire. A source indicated Mr. Gainey confided 
o f h 2 v i n g · b e e n .. c o u r t - m a r t i a l e d fr o m t h e A i r F u r c e • Mr . : ) 
H o u s e r r c q u e s t e d a c o n f r o n t a t i o n b y SY w i th M r . G a i n e y t o ·/ 
resolve th.e _is s_ue. __ . . ··- --·,-·---~---------------- · · ·-·-··· ·-· __ j 

An ~~ditional review of tne records of the Bexar County Court, 
Texas, disclosed a civil suit was brought on 7/25/78 by SGH against 
ETC and Mr. Gainey, acting as an agent for ETC. The suit claimed 
that ~r. Gainey/ETC entered into an agreement to trade in coffee 
futures with 58H acting as the commodities broker. Mr. Gainey/ETC 
bought coff~e futures on m~rgin and when price conditions moved 
asainst Mr. Gainey/ETC, margin calls were made resulting in Mr. 
G~iney/ETC incurring a net loss of $71,829. Mr. Gainey/ETC refused 
to pay S2H for the loss. In connection with this suit, SSH brought 
a second suit against Mr. Gainey/ETC for alleciged misrepresentation 
by G~in2y/ETC with regard to: (1) Net worth and cash available to 
1·,r. (ainey/C:TC in order to enter the commodities market; (2) llir. 
Gainey/ETC's desire to engage in trading and paying obligations 
i~c urr2d was not bona fide; and (3) Mr. Gainey/~TC agreed to pay 
all in 21gin c os ts and rn2intenance r1;quirer.;ents on 12/6/77, and hcd no 

; t s :1 a f i o e i n t e:: n t t o p a y • -. -: : ; · \ ' ' • ' • ,.. · 
' . ,. ___ __., 

.. ' 
~ ~ t!. ~, ~ 

0 :. , •,i 



. . . 

In this suit, the findings of the jury and final juagment of 1 
6/15/81, were that Mr. Gainey/ETC, was guilty of knowing and 
intentional misrepresentations in all three of the above, and 
$25,000 in punitive and exemplary damages were awarded to SSH for 
tne damage suffered by the misrepresentations. The case was 
appealed by Mr. Gainey/ETC on 9/8/81, and the appeal is still 
pending. A report with copies of pertinent documents is forthcoming 
to SY and a more detailed ~nalysis will then be available. 

~The sourc~ furni .shing the information cited . in 8 above ,-·i-; · ------~/\· 
.·(being reinterviewed, following which Mr. Gainey will be confronted / \., 
·L concerning the military court-martial admission. ~ -' 
/'---------... .. .. 



September 8, 1986 

MEMORANDUM FOR JAY B. STEPHENS 

FROM: J. MICHAEL SHEPHERDr 

SUBJECT: Attached FOIA Request: Gregory L. Millspaugh 

Gregory L. Millspaugh wrote the attached letter to the Executive 
Office of the President of August 20, 1986, requesting copies of 
documents relating to territory in the State of Nevada, under the 
Freedom of Information Act. Mr. Millspaugh also wrote the 
attached letter to the President dated August 15, 1986, suggest­
ing a proposed regulation regarding the transfer of federal 
lands. 

Attached for your review and signature are a letter to Mr. 
Millspaugh, declining to comply with his FOIA request and thank­
ing him for his suggested proposal, and a memorandum to Ralph 
Tarr forwarding Mr. Millspaugh's letter to the Department of the 
Interior for appropriate action. 

Attachments 



,. 

( .. . · ,· 

September 8, 1986 

MEMORANDUM FOR RALPH Wo TARR 
SOLICITOR 
DEPARTMENT OF THE INTERIOR 

FROM: JAY B. STEPHENS ORIGINAL SIGNED BY J.B.S. 
DEPUTY COUNSEL TO THE PRESIDENT 

JBS/JMS:jck 
JBStephens 
JMShepherd ✓ 
Chron. 

SUBJECT: Attached Letter from Gregory L. Millspaugh: 
Proposed Regulation 

Gregory L. Millspaugh of Las Vegas, Nevada wrote the attached 
letters to the President requesting information under the Freedom 
of Information Act and proposing a regulation regarding the 
transfer of federal lands. As our attached response to Mr. 
Millspaugh indicates, we have declined to comply with his FOIA 
request and are referring to you, for whatever action, if any, 
you deem appropriate, the letter proposing the new rule. 

Thank you for your assistance in this matter. 

Attachments 



September 8, 1986 

Dear Mr. Millspaugh: 

Your letter of August 20, 1986, requesting copies of documents 
relating to territory in the State of Nevada, recently was 
referred to this office for response. The United States Supreme 
Court has held that, as an "entity whose sole function is to 
advise and assist the President," the White House Office is not 
an "agency" subject to the Freedom of Information Act. Kissinger 
v . Reporters Committee for Freedom of the Press, 445 U.S. 136, 
156 (1980). Accordingly, we must respectfully decline to comply 
with your request. You may wish to make a similar request of an 
agency subject to the Act. 

Thank you also for your letter of August 15, 1986, which included 
a proposed regulation. As you requested, we have referred that 
letter and its attachment to the Department of the .Interior for 
its review and possible further referral to the other agencies 
you suggested . 

Sincerely, 

ORIGINAL SIGNED BY J.B.S. 

Jay B. Stephens 
Deputy Counsel to the President 

~r . Gre gory Millspaugh 
P.O . Bo x 1 1124 -~ 



"FREECG11 OF INFOB;v;ATION 1\CT l{E;JJSST" 

f:xecut i ve Cff ice of the P!'.'es iden t 
7te 1·,h i te Bouse 
/\ ttn.: ::!'.'eedom of Information 'Ces~ 
't. ashinc_:ton, D.C. 

August 20, 1986 

Cea !'.' Si r: 

Reply to: C- !'.'egory t,: i::.lspaugh 
::-i. 0. Box 11124 
:.as \/(=rJa S :N 29111 
( 7C2) !,Sl-4~CO 

T~is is a !'.'equest for t-.Joti£ icaticn and Access unc'.er t h e :?reecinin o t 
I:-:i::mna:.ion .\ct, 5 U.S.C. 552. This ~Letter will evidence r.1y firm r,!'.'c:1ise to 
:~ay :ees and costs for locating, duplicatir:c:_i ~md reviewing t:--.e dccur:-.en.ts ar.d 
~r.fc !"TT'c: ti.:,n !"equest,=d l;1-~low. T::is request rertains to the yea rs :::i0hteen 
::ur,c: rec :~ ixty Four (18G4) throug:1 ~-:ineteen l:undred Eighty ~i:{ ( l9C6) , frchi­
:; i V8 . 

~ F. .'.,nir,e r:r: ,;y '.'"equests are exerr.r:t f rem r<=lease 2nc (! isclcsur2, pJ.e,:;se 
::enc r.e those r;ortions reasonably segtesatable, and F!'.'ovi~e :··e ·.d '.::.h :-n .:.::dex­
Lr.c_•, i tef:1.izaticn and deta ileci j usti F. icatic r. concernir-.g info'.'":"t!ti,:-:n ,. ;:1 ich you 
(~: e r.ot :e~.easing. 

r ~ease provide capies of those :'.ccuments in the custoc~; ~f :. ·. , c :-
<E:.::,? ' .. ::ich ,..e:i.a te to the r:eterninatinn t:-:a t the reqbn o f '::erd:":''/ c:-,·'· ::r-.1./ 

. •:i: i fied and t ::-eated us "" :~c!' tic•n 0 f t:: e S t a te ;'.t '. •:evaci2 ·,·. :: ich L · .--:'..:-.:: : :::~: 
·· :t:, ,, f thi!"ty -sev8n <'e0!'.'ees :-.0:-t:: ·.atituc::2 was C:;)nstit!Jr:i,, -,;:=;1.i.;1 ,:,;,: ! ~,1\:~ul-1.·/ 

· ·, ~,-;;r: ,J S r::1 r.:_; :ticn ·:: f that stat.t~. i: 1Jrther ,- :-;,vice ;;'.e 1,~ith -:or.:ies ,)f al::. 
·· .c·.; ~,r.• 1·n1·c) r.S .·1.-,et-'·~e.- ~ric ;r.,,,,..:::.r; F.-,-, 'U.,,. · .~ .. F· ' ,.. . ,. ,,. .. .. -; • . , -:.,;,.:, '" 'C'. 

_ . . . ..... . _. • I , ,IL~ -· · - ,.J • . -;.L .c • .._ .._ ..._~ .1...~•--P'i 'yC ... , .. r~1ce ,) ... 0t:t1r? ,l .:: c-:-,- -.\1 1 .;_ \._... ;·J..:. , 

~:: .-:::: e~t, et1 t e ~ta in , clair:1, su~:r.,·::~-t, sanctior1, c ~ c the :\·,.,ise er.(.a [se ~.-.... ~: · - ; ._ 
:_i·!··.,.itc !:'"'( is 1:c:vi, -:-::,:- e~ie~ :·:cs teer,, lc:t,i·~ :Jl: ·y ;:1cc:e - ~·:o ~:. :_ .:r; ··· ~.:·.e 

'.~u rsuant tc 3 c.:- .::-., Section l 1Jl , I '.'"eC:uest t h,~1- . :'. u ., ,~i. \ ·P. ., __ .::2·: ~; 
,-:;, :-: r•Jc- ... r:: :-=-,,.....,_. thP- ;r_, .... ,tl.-. .. ~ , -. -: 1-.-.-j,-- ··~ •.· "' ·r , · .·,....._ += '- ~·- ,.....; .... _ .. • J.. 

.... ..;:,'--• _, ..... l• - _ .. , ·,_ , . . ,.,.c..J , ct 1; ........ _c r.L. ... ,!0 ~-;-... 4 . cv1e\-1l1,--~ OL 1- ... c::: -.... .. .1.-..~C ::::c c 1....;~er..LS, 
,..: . - i ~. (·') ; ...... f ~-.. .,... . ....., ~ t : ........ n . ... ... , .. : . ·; i n· erl r i..... e ,.- ,:, l. n . . : ··• .. ..,,, ~..,_ t ~ : ~ .... . i... . - . , ' - : 
. , . ) --· ·- ~ •-- · · - . ..... - ·• • 1 .. . .__,J..1 - -L! _\_ .,1,..,. .... ~ .... · :1. l. J...JUl ~l~ c1: ~:11~,-. -.. .. c :·.:eca :e e n 2.~ 
L: :-. ~ .. --: ~ ':2;·1t ~:c ;_ ic·; i :::~i _:t:: . 

. ·:: ~: ..... ,....., i . 
. , . '-' ' ... .J.. 

,..~ ("\ l 1 
t. :::.' .L. .i. . ._ 



l.i'·-CO l?ennsy::.vania ,'\venue 
>2shingtcn, D.C. 

'.;':1is letter is c;i~ected to y0u to raise the natter 0L' r:, n '' '"! :11in L.,:::-,,u-.10:: 
;-:etit::;n to cr22te a :--,,j\.' rule, r,ursuant to the r,rovisicns of L ie t c::ninistra­
ti~le !?~cceCu~e l'-.ct, S u.s.c. 553(e). The ~.an~Jlli.~(Jt~ that yr:u~ C~ecuti\.'e C£f.ic2 
is :-cc;uestc(: to 2.c.:01,t -:'1S a ne•,.; rule is as folloivS: 

UYGUi\CE Cf fEDERi\L RULE TC l'.ETAI:-.; TSEP.ITC:? ~t'L 
JUHISDICTIO~! Ut,!TIL ~3TATE TO '.·TICil 'i,EFRITOFit-\L i /, '.' ii'S 

!::,t;'f.'l-.. ' 
, .., L,.4_,1-, 

CF ?CfH TIIE f[[';:]::J._L ;.,: :~ ,\ Fl?f~OPRIATE STl'--.TE cc,:S'l'ITUT rc:s 

'" · :--leceve~ tt-:e C:Jns:ess c·t t~.e ::nited States shall tenLe!'." en ::ffe~ (: I 

a<.: J :::.:. c:-' nal ~ands c:r z;np-1l2tion to be t:-ansferrec fror:i the j 1_;,- '.:, ,i lcti:--~ o : 2n 
ez is ti n0 Crc::an i zec .:-:-r l;no rqan i zed ·;err i tc) ry; .:; r , ·,-.: i th t:1e cc ::sent cf ':: t: e 
ter:c er i ni; State, trom t'.1e jurisdiction of c::.n existing St2:te; to 2n e ;,:~stinc: 
?:tDte or a State in the transiticn of beinCJ acrdttec to t:;.e 1·nicn: 

~n~ ,~ss the :ongress of the 0nitec ~~tates 1.:y eAr,licit ~: rcvisLm of 2.c:·., 
ccr.~;:2J.s c:t:,e~\·J·ise, n~J such transf8~ cf ~ur isdicti0n over lon :..~s ~:~ ~~c~.-.~ula~icn 
:. - .,j ~ 

.;: ·.,~~ : . . :. ~ ~c ~ecc r~riiz2C nt :.2',.; 8~1 W~is ::f:'ice unti~~ t.he~e has ~-<::en f u:.fi.1. :2•:_:: :-:::ach 
~='1 e; -:· / ~~cu i~~(: ~-=0r~!iticn pr ,-:c'"~.: :t:~fit .·; f t~.e: 

0r,it.e(! <:ut2s C:, r.st~t~tic:n enc ~e(c~al stt~tute ~c:k ir.r. s · ~c~-1 ---:.2 :1.c.":e~ ,: ~.: :{·; 
~~t:--:tc ~· -.r~tit~ti~~:n (~~c~ ::;t:t~tut2s ;-_,f t:1e :ec~it;~~=nt ~·tut.2; '.:~:e ~~LJt:~ ~:-~,nsti.tLlt:~::::-n 
:-~:---::· ::!:..JtL.:t f::~ S -- f~ ::hf."~ ::1 .~ nt '.\;-·in,; :';t2te, if C.';1\'; t_.h~e :e~~e~t~.i st::: ;..._:Jte ~:·E ~u c:--. r.r:?\,• 

~~:-_._: t:.e's (~:C~.i ssi:;~., ~es0lutic1 ns .:-)f tl~~:itn~ial :.e(:-:is:a.t~.!~es :-·. )- t e :--:- ~-~~=1 ~i2~ 
:.: :· :· ;-r-.,;-~-r ; ~-- ·: r · r~ ~•; ; : c : : n y; a nC ~-:: e ~-e;(1 l t:·:: cnc:c r .i es :: f tlie tc·c:~ ;:: ~ r ·:: ~~ 

···_-ci ~~ ient ~~tate have l':-een ·\ ~;;,,t!:;~.,.! t~ effect cl-:c ::!'"2nsfe~.u.,, 



i· •ILLSL:,\UG!l 1.c:v1rn. P2TITICf,] fOr;, :•:. UU.: llt>.I(DlG 
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I recuest t..1--iat your i:-:-ned iate attention be brought tc th ~s natter as the 
si t--1aticn has Constitutional rar.tif ications unc1er· the ''F,; 1: 1,:, ~ ;·co ting Coctr ine" 
pertaining to tJ-:e acmission of states into the union. 

In acdition, I recuest that vour office brings this :12:tter t .::- t:1e atten­
tion o f the Secreta:-y c[ the fr1t7.:'.·i.~)i'-; .,;hose department i.s :'?spcns it:::.,~ ~.::-r tl1e 
acninistration of a territorial sovernr.-'.ent for an unorganizw: territory; t.~e 
Cirecto r :;t the ,~. ureau of the Census, whose bureau is res_r.:ons i~le for the c0f!.­
r, Eation c-f ;x,rulatirn rep)rts .. ,hich are used in the aµpcrti c- , .r.,e:--.t :: i: r:".e:·,be--s 
:-:f ·::-~:e f:c use o f Representatives; th-2 Eca:-d of Governors cf t r;e 1...cstal se::-vice 
•,·.'!,cse service agency is responsible for the r,ror-er identit ic,::,t i cm 0f the nases 
:, t r~::ist n t t ices; and the l°.ttorney General, ;,hose c'.ep&~trnent ,., ill u~ res~:on­
sib.i.e :e r the ;.itigation c·t this ::.atter if the administrati•;,~ aH.::roac:1 fa.Ls 
t r obtain solutions. 

L?.s \e:J2S, :,:'J 29111 
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Points and Authorities In Suppor:-t Of An Administrative Rule 
'lb Assiqn 'l'he Legal Juris.diction Of Portions Of Or:-ganized 

'l'erritor:-ies Pr:-eviously Thought To Have Reen J\ssLHiJJ1t.~9_ 
Into Existing States 

The State of hlevada has no jurisdicifon over that Territory 
historically known to he a po·rtion of Mohave County of the Organized Territory 
of Arizona, tounded on the North by 37 deg~ees North Latitude, on the South by 
the Colorado River, on the East by 37 degrees Longitude West of Washington, 
anr:1 on t:lk· 1.,'t=St hy Ute c1cljudicated boundary of the State of California. 

The failure of the Stc1te of ~levada to ever properly fulfill the 
requirements im[X)Se<1 by the Cong:ess of the ur:iited States t'? achieve 
annexation of the territory here1nabove described as a portion of the 
Territo~y of Arizona arise entirely from the willful acts of the Nevada State 
Legislature from the year 1867 to the present, and finds its genesis in the 
historicnl circumstances surrounding the admission of NevadR ar. a state. 

rn 1364, the State of Nevada was admitted to the union comprised of 
the lands exactly corresi:onding to the previous Territory of Nevada. It must 
be noted that the Territory of Nevada had previously been created out of the 
western (approximate) half of the Utah Territory. As of 1864, the southern 
boundary of the original Utah Territory, the Nevada Territory and the 
subsequent State of Nevada were all on the exact survey line of 37 degrees 
North Latitude. No r,ortion of the Territory or State of Nevada had existed 
south of that survey line of 37 degrees North Latitude. 

In anticipation of admission to the Union, the constitutional 
convention held in the Territory of Nevada defined the. boundaries of the 
proposed state to he exact degrees of latitude on the north as well as the 
south, but provided for language which would allow for future adjustments 
along the eastern boundary shared with the surviving Territory of Utah, and 
the western boundary shared with the previously existing State of California. 

Only after the first elections were held in the newly admitted State 
of Nevada, when members were sent to the United States Senate for the first 
time, was a statute proposed in Congress to amend the boundaries of the State 
of Nevada to include additional lands along the eastern boundary, remving 
those lands from the •rerritory of UtZlh. 

As an afterthought, it was realized that the new southeastern corner 
ot the State of Nevada \vould correspond to a roint so close · to the Grand 
Canyon that physical transportation from the capital of the Territory of 
Arizona, which \✓as then located at Prescott, Arizona Territory, to . the F,Ortion 
of Mohave County of Arizona Territory located between the Colorado River and 
the original southern ooundary of Nevada at 37 degrees North Latitude would be 
extremely difficult, if not imr.ossible. 

Congress then tendered the offer of those lands to the State of 
Nevada in Section II of the United States Statutes At Large, Chapter LXXIII, 
39th Congress, 1st. Session, Volume 14, page 43. The tender of the lZ1nds 
descr i~d in Sec~ion II of that Statute was not self-effecting, as was 
conclusively admitted upon the record of the Nevada State Legislature by the 
9overnor of the state at that time: 
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11 ••• And in order to legally and fully extend the jurisdiction of 
the State over the ceded territory, I suggest the propriety of pro­
posing and submitting to the people, for their ratification, an 
amendment to the Constitution conforming our southern boundary to 
the lines designated in the 0rant 11 

i:~ 

Remarks by Governor H. G. Blasdel before the third session of the 
Nevada State Legislature, Senate J0urnc1l an~] Appendix, Third Session, 
1867. 

At that time and there11f ter, thl:! ainend1nent procedure of the Nevada 
State Constitution required that a Joint Resolution of both houses nf the 
lE:~lJ islature be proposed and adopted by one session of the legislature, held by 
the Secretary of State of Nevada until the next biennial session, be passed by 
both houses .again, ancJ then be submitted as a ballot question to the 
electorate at the next succeeding general election for ratification. 

Comr,ellingly, the required Joint Resolution to amend the State 
Constitution was not even propnsed, let alone adopted, during that session, 
much less two consecutive sessions. 

During the following two years, the Territorial Legislature of the 
Territory of Arizona petitioned congress to draw attention to the defiance of 
the Nevada ,State Legislature, which had wilfully chosen not to amend its state 
constitution. 

For numerous reasons involving the "Reconstruction Era", congress did 
not focus direct attention upon the State of Nevada. 

For in· excess of One Hundred 'Iwelve years, the State of Nevada openly 
defied the intent of Congress, as a political issue, in which an individual 
citizen lackerl standing to raise a judicial action to correct the matter. -

In 1912, the State of Arizona was admitted to the Union. Congress, 
in the mistaken assumption that Nevada had properly annexed the 1:ortion north 
and west of the Colorado River fixed ~hat river to be the boundary of the 
State of Arizona in its statute of admission. In error, the State of Arizona 
was silent to its outstanding claims to the portion tendered to, but not 
annexed by, . the State of Nevada. By its silence and admission to the union 
with boundaries specifically mandated to be the Colorado River, the State of 
Arizona foreclosed all future claims to the tendered portions of the 
Territory. · 

Congress, still acting in the mistaken assumption that the other 
portion ot the Arizona Territory had been annexed into Nevada, dissolved the 
territorial government of the Organized Territory of Arizona concurrently with 
the admission of the State of Arizona, thereby rendering the surviving portion 
of the Arizona Territory as an unorganized territory, with no territorial 
legislature to petition Congress. 

In 1971, the legislature of Nevada acted to totally void its own 
comtx?s~tion, rendering itself permanently and irreversibly incapable of 
nbt~1nin~ a sta~e constitutionally mandated quorum for the conduct of any 
leg1slat1?e b:151ness. This state of affairs continues to date. The process 
of rendering itself void was accomplished by apportioning a clear majority of 
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the seats in each house of th·e state legislature to persons who had not, did 
not and could not establish residence as actual residents of the stat:, to the 
standards required by the state constitution. Those persons were_res1dent_of 
the (tendered) territory of Arizona south of 37 degrees north .latitude, which 
had never been annexed as~ part of the state. 

Only after the Nevada legislature had rendered itself and all of its 
subsequent puq:orted legislation void was the issue 0f the lega~ity of ~e . 
state of Nevada's assertion of powers within the unannexed territory raised in 
a court of law. 

In the case of Toe State of Nev~da vs. Surinello, a public defender, 
as an officer of the court, attempted to raise the issue ()n appe~l after his 
client had been silent on the question of jurisdiction during trial and 
conviction. The court relied upon the improper status of an officer of the 
court atte1nptinq to disqualify the court to rule the appeal "frivolous". A 
second case of The State r,f Nevada vs. Deutcher was then brouaht to the· Ninth 
Circ11it Court of Appeals with precisely the same <ief iciency of status of 
counsel to induce that court to apply the case law of Surinello to freeze any 
future litigant from 1=mtry into the courts. 

Notably, both of those actions were in front of courts that had no 
jurisdiction to hear any issue arising from within the surviving remnant of 
the Territnry of. Arizona, as the jurisdiction of the Nevada courts extends_ 
only to the t:oundary described in its state constitution, and the jurisdiction 
of the Ninth Circuit is fixed by statute to include only those states named in 
that statute (28 u.s.c. 41), which statute does not include the Territory of 
Arizona. It is a fundamental axiom of law that jurisdiction cannot be given 
to a court by the consent of the litigants where th~t jurisdiction does not 
exist in law. · 

After the State of Nevada realized that it was soon to be open to 
attack on the issue of lack ot jurisdiction over the Territory of Arizona, its 
lec:J islature prop:>sed an amendment to the s~te constitution that was void upon 
its face. The prop,sed amendment was void as the legislature did not have a 
state constitutional quorum present to conduct any business whatsoever, and 
was incapc1ble 0r: ever recreating a constitutional guonnn in the future. 

In order to maintc1in the facade of jurisdiction, the prnrnsed 
amendment which was void as to both sessions of the state legif;lature in 1979 
and 1981 was then presented to the public at large and a sham election was 
held in 1982 which included a clear majority of voters who were not actual 
residents of the state. · 

In 1981, the Congress of the United States created the situation 
which raised the issue of jurisdiction of the surviving remnant ot the 
Territory ot Arizona trom a political issue not cognizable in the courts into 
a °:'n~titutiona.l questirm involving the "Equal Footing Coctrine" regarding the 
pol1t1cal and legal equality of states' upon their admission into the Union. 

The Act which raised the status of the issue was .the improper, 
unlawful and unconstitutiona-r apportionment: 0f -=l :-_;t-!Cond seat in the House of 
Representatives to the State of Nevada, based upon the population resident in 

\.,_ the Territory of Arizona being improperly attributed to the State of Nevada. 
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Tiiis situation came into fruition in 1982, upon the State of Nevada 
conducting that sham election involving persons not actually resident in the 
state, and in 1983 upon the United States House c,f Representatives seating a 
second member from Nevada, to which the state was not constitutionally 
entitled. 

Since the issue became a constitutional question only in 1983~ the 
doctrine of latches cannot be made to apply, the statute of limitations does 
not run out on the improper 1981 federal statute until 1987, and citizens now 
have standing to raise the question directly in the courts of proper 
jurisdiction. 

It is imperative that federal agencies have a rule in place to . 
provide proper administration of the Territory of Arizona while litigation 
regarding th is issue is adjudicated. 
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