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THE WHITE HOUSE 

WASHINGTON 

February 11, 1985 

MEMORANDUM FOR FRED F. FIELDING rh'\\><'_ 
FROM: RICHARD A. HAUSER\~V-

SUBJECT: Copyright Royalty Tribunal 

This is in response to your request for background information 
on the Copyright Royalty Tribunal. 

Under the 1976 Copyright Act, cable television systems may, by 
following specified procedures, retransmit certain copyrighted 
programming to their subscribers without incurring liability 
for copyright infringement. To avoid liability, however, cable 
systems must obtain a compulsory license for their operations, 
in part by paying royalty fees into a central fund. This fund 
is distributed annually by the Copyright Royalty Tribunal among 
copyright owners whose works were retransmitted by cable. 

The Tribunal is an independent agency in the legislative branch 
and is comprised of five commissioners appointed by the President 
with the advice and consent of the Senate for a term of seven 
years. The Tribunal currently consists of three Reagan 
appointees: Edward w. Ray, Mario F. Aguero, and Marianne Mele 
Hall. Ms. Hall serves as Chairman. According to press accounts, 
the Tribunal has been called a "resting ground for political 
hacks" and its members described as overpaid and underqualified. 

The current Chairman has undertaken several steps to improve the 
efficiency and integrity of the decision-making process, but much 
remains to be done; particularly, in light of the growth of 
monies to be distributed by the Tribunal and the criticism it has 
received from bench and bar. 

In that regard, in Christian Broadcastin Network, Inc. v. 
Copyri~ht Royalty Tri una, 720 F.2 1295 D.C. Cir. , the 
D.C. Circuit was extremely critical of the Tribunal's conduct. 
That case i nvolved the allocation of a $20.6 million fund after 
49 days of evidentiary hearings. The Tribunal is expected to 
allocate a fund of approximately $150 million for years' 1983 and 
1984, and as the fund continues to grow, it can reasonably be 
anticipated that interested parties will vigorously pursue their 
claims. Hence, the need to identify qualified candidates for 
existing and future vacancies. · 



The attached article from Fortune will give you a sense of the 
Tribunal's activities and deficiencies (Tab A). Biographical 
sketches of the current members are attached at Tab B, and Rose 
Marie Monk's resume is attached at Tab C. 

Please let me know if you need additional information. 

Attachments 
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REGULATION/MARGARET B. CARLSON 

WHERE MGM, THEN 
AND JERRY FALWELL 

FHGHT FOR CASH 

,, 

■ In Ronald Reagan's Washington, regulation may be out and the marketplace in-but you _ 
couldn't prove it by the Copyright Royalty Tribunal, which shuffles millions of dollars among 
contending corporations. Possibly the capital's weirdest bureaucracy, the tnounal takes money 
from cable TV companies and hands it out to owners of programs that the cable operators pick 
off the air. This year it will dish out perhaps $90 million. The trihµnal has never been a favorite 
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A ,ix-year-old government oge_nc_y tllktS m~"l/ions/rom cabk ~ ?J>eralors and hands ii oul Ip program owners. Tn~ money shuff.n-s (from kft): 
Clltlirman ThomDs Brmnan, Comm:Ss•on" Eddit Ray, and Ccmmw1on" Douglas Coulter. Two stals on th~ tn'lnmal arr J/ltlCDnl. 
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? i u sh it isn't in the tn'bunal's offices in dou71/own Washington, D. C., which don 'I even include a hearing room. 

.! the program owners, who think they get 
· ;,ortchanged. Lately it has also been alienat­
::g cable operators by raising rates. 

The tribunal was created in 1976 by a Con­
-:-r ess eager to encourage the cable industry. 
1 he Copyright Act of that year gave the ca­
Jle industry, record manufacturers, non­
·:ommercial broadcasters, and jukebox O'l!.'Tl• 
~rs the right to use copyright works v.;thout 
;etting the O'l!.'Tler's permission or negotiat­
ng a price. Instead, in the case of cable, the 
Jser simply takes the program off the air and 
n exchange pays a fee into a royalty fund 
hat the tribunal later divides among copy­
ight owners. The cash goes primarily to the 
najor motion picture studios, syndicated 
irogram producers, public TV, televised 
.ports, corrunercial TV stations, and music 
>erforming rights societies such as ASCAP. 

For cable operators the price has been 
ighL They pay nothing to retransmit local 
'V broadcasts, which the Federal Communi-
2 s Commission requires them to do. 
:V •. .,ress decreed that in return for picking 
p and rebroadcasting a "disunt signal"­
·om a TV station outside the local market­
£.sEARCH A.s50CIAIT CraigC uirt.rr 

70 F-0:TlJ.': lt..."IJAAY 23, 1984 

a cable TV operator had to remit up, _ro 0.7% 
of his revenues from basic monthly !:.UOSt:np­

tions. That, as cable adversary Jack Valenti, 
president of the Motion Picture Association 
of America (MPAA), is fond of arguing, is 
less than cable companies pay for postage to 
mail their monthly bills to subscn"bers . 

In 1980 the tribunal, exercising its author­
ity to adjust Congress's original rate for infla­
tion, boosted the top price of a distant signa1 
to 0.8% of the operator's basic revenues 
(that price~ -':ince risen further to a maxi­
mum o( 1.4%) '.;oon thereafter, the FCC 
ended TV brvc1c1casters' right to demand that 
cable systems "black out" non-network pro­
grams to which the broadcasters had exclu­
sive local rights. The agency also removed a 
ceiling on the number of signals a cable oper­
ator could retransmit; for cable systems in 
the 50 largest U.S. markets; the ceiling gen-

. erally was six. In response, the tn"bunal in 
1982 raised tl-.~ ;wr.e of each additional dis­
tant signal \o 3.75%~ of basic revenues. 

The result.: a 1uror in the cable industry 
and among its friends in Congress. The Na­
tional Cable J:elevision Association, the in­
dustry's largest trade association, has sued 

the tribunal for abuse of power and has per­
suaded friendly congressmen to introduce 
bills to restrict the tn'bunal's authority. Con­
gressman Robert Kastenrneier, the Wiscon­
sin Democrat who helped mastermind the 
original legislation and who chairs the House 
subcommittee that oversees the tribunal, 
calls the new rates "ridiculous." He says he 
is considering several alternatives to the tri­
bunal: "A federal court, an adnµnistrative law 
judge, arbitration-anything but this." 

The tn'bunal as it now functions has been 
compared with the TV game show Lel's 
Make a Deal. Indeed, a lawyer dressed like a 
rabbit jumping up and down. crying, "Pick 
me, pick me." is not a bad metaphor for what 
actually takes place at the tn'bunal. 

f 
HE LAW directs it to divvy up the 
dough among categories of program 
producers-moviemakers, sitcom 
syndicators, professional sports, and 

the.like. The members of each category then 
meet tg divide the proceeds among them­
selves, with the tribunal stepping in to make 
the decision if they can't agree among them­
selves. (In 1978 and 1979, most categories 
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::ul ed to find common ground, forcing the tri­
bunal· to allocate the money.) The decisions 
J~e supposed to reflect the benefit cable op­
erators derived from each category of pro­
,.ra.T.rning and, v,ithin categories, from each 
ov,ner's particular programs. 

The pleadings are intense, since one party 
succeeds at the expense of another. Armed 
·,i,i th Nielsen ratings, attitudinal surveys, 
economic regression analyses, videotapes, 
2.nd aiticisms of one another, each party 
tries to convince ,the tribunal that its pro­

Gracing this tribunal are no 
vaulted ceilings or 
Romanesque arches, but 
dimly lit hallways, walls bare 
except for a peeling map of the 
world, and linoleum-covered 
fl09rs. Only one 
commissioner has any 
background in copyright law. 

publicans for Reagan-Bush, is the former 
president of Eddie Ray Music Enterprises 
and founder of the Tennessee College for the 
Recording Arts, a vocational music school 

The commission holds hearings about 60 
days a year. When in session the commis­
sioners gather up notes, transcripts, and 
nameplates and head for borrowed quarters 
since they have no bearing room of their 
own. The tnbunal may be the only govern­
ment agency to have called off a hearing be­
cause of rain. Threatened by a blackening 
sky and predictions of heavy thunderstorms. 
the commissioners, who had come to work 

hann from cable retransmissions. The com­

grams bestow the · greatest benefit on cable 
operators and that it suffers the greatest <. 
missioners find themselves doing the irnpos- wasn't that the awards were wrong, but 
sibl e-"weighing the value of Casablanca the tnbunal justified them "with simple, un­
against a New York Mets game," in the differentiated allusions to a 10,000-page rec­
words of Chairman Thomas Brennan. ·ord." In the future, the ~ourt said, it would 

XJ,.that morning without raincoats or umbrcllas 
or means of keeping their papers dry. re­
paired to their quarters before the day's 
bearings were scheduled to end ... We 
haven't had to meet in the park yet." says 
Brennan, "but that day may come." The tnbunal's decisions are finely cahbrat- not look at the tnbunal's handiwork so "char...: 

ed-and unavoidably arbitrary. For 1979 it itably" and warned that "the time -for im:: 
handed out a total of $20.6 million in royalties proyement i!\_now." . · 
as follows: 70% to the MPAA, which repre- Many in Congress doubt whether the tn­
sents movie producers and program syndica- bunal is up to the task. Senator Charles Ma­
tors; 15% to sports; 5.25% to public broad- thias CR-Maryland), chairman of the · Senate 
e2sting; 4.5% to broadcasters; 4.25% to subcommittee on patents, copyrights, and 
music performing rights societies; 0.75% to trademarks, calls it "a resting ground for 
Canadian TV broadcasters; and 0.25% to Na- litica] bar.Jes." A former tnbunal cliairriian 
tional Public Radio. Its allocations in the Clarence James, told Congress the tribu 
years since have remained essentially the should be abolished. Then he resigned, ex­
same. -. plaining that people shouldn't get full-time 

(M
O SOO1'."ER was the 1979 alloca­
tion announced than all 14 pro­
gramming groups and their 40 at­
torneys went to court to overturn 

or sustain the tnbunal's decision. The MPAA 
asked fcir more than its 70% share, arguing 
that the tnbunal awarded too much to profes­
sional sports and to programs produced 
by copyright owners not represented by( 
MPAA, such as the producers of the Dona-J 
hue show. The Spanish International Net­
work (SIN), a source of Spanish-languag~ 
programs, sued to increase its award at"the 
expense of the MPAA parties , who, in turn, 
filed a cross brief praising the wisdom of the 
tribunal's decision to give SIN 0.7%. 

The "devotionals"-the tnbunal's name 
for such offerings as the Christian Broadcast­
ing Network and Jerry Falwell's Old-Time 
Gospel Hour-bitterly attacked the tnbunal's 
decision since they got nothing. In reply, the 
tnbunal noted that the devotionals get dc,na­
tions directly from viewers, and stood by its 
position that they should get no other earthly 
reward. 

Last year a U.S. Court of Appeals threw 
out all but two of the complaints. However, it 
directed the tribunal to reconsider its deci­
sion to give the devotionals nothing and to 
shut out broadcasters for their sports pro­
gramming. The problem. the court said, 

pay for part-time work. The General Ac­
counting Office agreed that tnbunal me 
hers are overpaid and und~rgualified. _ 

The tnbunal's shortcomings stem partly' 
from Congress, which provides for a budget 
of about half a million dollars a year. Three 
presidentially appointed commissioners and 
three secretaries represent the agency's 
present complemenL At the moment, two 
commissioners' seats are vacanL Those ,IDl 

hand go about their task in a tiny comer cf a 
nondesaipt building in downtown Washin 
ton":" Gracing this tnbunal are no vaulted ceil­
ings or Romanesque arches, but dimly lit hall­
ways, walls bare except for a peeling 
map of the world, and linoleum-covered 
floors. Inside, the commissioners' offices 
are furnished with government-regulation 
desks, industrial-strength carpeting, Vene:: 
tian blinds, and brown-edged plants. 

Only one commissioner of..the seven who 
have served since 1977 has any backgrounf 
in copyright law. h . re who 
was counsel to the Senate s bcommittee that 

· oversees copyright matte s before his ap­
pointment in 1977. The s cond senior com­
missioner is Douglas ulter, a freelance 
writer who worked in e McGovern and 
Carter presidential paigns. The third 
commissioner is Ed Ray, who was ap-
pointed by Presiden Reagan in 1981. Ray, 
the California state · of Black Re-

T
HE TRIBUNAL has found a friend of 
sorts in MPAA PresidentJack Valenti. 
whose claimants have always won the 
lion's share of the royalties. Back in 

1976, Valenti argued strenuously for negoti­
ated deals between copyright holders and ca­
ble operators, and disparaged the currCDt 
system as .. something out of Alice in Won­
derland, where reruns of M*A •s•H have 
the same value as The Texas Chain.saw Mas-
sacre." Valenti still argues that negotiated 
deals would give movie and program synm­
cators revenues at least ten times what they 
are getting now from cable operators, but he 
spe..ks no ill of the tnbunal. "They do the 
best they can," he says. 

The best ain't bad for Valenti & Co. In 
. 1983 the MPAA received over $25 milEoc. 

from the tnbunal for programs cable opera­
tors picked up in 1982. The MPAA in tun:. 
divides that pie according to a formula de­
vised by the A.C. Nielsen Co.; the main r~

1 

ients include MGM-UA. Twentieth Century­
Fox, and MCA. How important this source aE[ 
revenue ha_s become - to the industry was 
demonstrated last year when one of the larg­
est motion-picture companies in the woric, 
asked MPAA for an advance on its royalti~~I 
The MPAA turned the moviemaker do~ 
Thanks to the tnounal, Jack Valenti and b:s. 
trade association have acquired new clout i:::. 
Tinseltown. 

■ Cable TV operators face some big COS::! 

that broadcaste·rs don't;. state and local frz=:. 
chise fees, stringing and burying cables. sc::-: 
vice calls. For programming, though. .-b::":! 

:. the tnbunal has raised cable operators• cos::: 
and may do so again, the prospect is that c­
ble will continue to enjoy low basic progr.c:. 
ming costs compared with broadcast TI' C:::z 
quite a while. C 

1,~ .. J/1 .. \~ .... rJ:-29 ' 



'1lfE WHITE HOOSE 

Office of the Press Secretary 
(Santa Barbara, Califomia) 

For Irmed.iate lelease Aa:}ust 7, 1984 

The President today amnmced his intention to naninate Mario F. 
Aguero to be a Ccmnissioner of the Copyright Ic,yalty Tribmal. for 
the tenn of seven years fran Septarber 27 , 1984. '!his is a 
reappointnent. 

Mr. Aguero is currently a 1'erber of the Copyright Royalty Tril:unal. 
Pre'vi.ously, he was Qr.mer-President of HaVana East Restaurant in 
New York (1972-1982); a pro&x:er am. sponsor of varioos events in the 
entertairment field (1961-1976); Vice President arxi Omer of 
Enterprises Latira; Corporation (l96o-63) and President aIX101,.ner 
of Cari.be Artists Co:z:poration in (1950-61). 

He is Foun:ier and President of the organizatioo ARI'E (Artists Radio 
Televi.sioo Espectaculos} am is a New York 1-enber of the First Hispanic 
Cooncil. 

He is married, has one child and resides in Nevi York, New Yo:ck. Be 
was oorn May l, 1924 in Camaguey, CUba. 

i i t 



THE WHITE HOUSE 

Office of the Press Secretary 

For Immed i ate Release May 8, 1984 

The President today announced his intention to nominate Marianne 
Mele to be a Commissioner of the Copyright Royalty Tribunal for 
the unexp i red term of seven years from September 27, 1982. She 
would succ eed Katherine D. Ortega. 

Since 1978, she has been an associate professor at Northern 
Virginia Law School. She also serves as a Trust Business 
Development Officer for NS & T Bank. Previously, she was an 
Equal Employment Specialist for Riggs National Bank in 1979-1980; 
a member of the General Counsel Staff for the Copyright Office, 
Washington, D.C., in 1977; Campaign Co-Chairman for the New 
Jersey 9th Congressional Election in 1976; and a Special Services 
Agent for Eastern Airlines in 1972-1975. 

She graduated from Northeastern University (B.S., 1971) and 
Rutgers School of Law (J.D., 1968). She has one child and 
resides in Falls Church, Virginia. She was born July 8, 1950 in 
New York City. 

# # # 



THE WHITE HOUSE 

Office of the Press Secretary 
(Santa Barbara, California) 

For Immediate Release September 1, 1982 

The Pres i dent today announced his intention to nominate Edward w. Ray 
to be a Corn..~issioner of the Copyright Royalty Tribunal, for a term 
of seven years from September 27, 1982. This is a reappointment. 

Since 1981, Mr. Ray has served as a Commissioner of the Copyright 
Royalty Tribunal. From 1979-81 he was President of California 
Multiple Industries, a real estat.e investn',ent management firm in 
Los Angeles, California. Se was Vice President and General Manager of 
Cream-Hi Recorc1s (Mern:;?his Division) in 1976-79; President and OWner 
of Eddie Ray Music Er.terprises, Inc. (.Memphis) in 1974-79; Vice 
Preaident of Artist and Reper.toire, MGM Records (Los Angeles) in 
1970-74; Executive Vice President and Chief Operating Officer of the 
Record/Music Di visicn, Bt"Xt Sugarman/Pierre Cos setts Television 
Production Company in 1969-70; Vice President for Artist and 
Repertoire , Capital Records in 1964-69; and Executive Assistant to 
the President, Imperial Records (Los Angeles) in 1955-64. 

He graduat ed from Los Angeles City College and Memphis State Universitl 
He has two children and resides in Los A11geles, California. He was 
born December 21, 1926, in Franklin, North Carolina. 

I I i 
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DATE OF BIRTH . 
PLACE OF BIRTH 

·EDUCATION 

EMPLOYMENT 
EXPERIENCE 

ROSE MARIE MONK 

1125 Maryland Avenue NE #16 
Washington, D.C . 20002 

202/543-9164 

May 12, 1942 
McAllen, Texas 

DEC ("" ,. ,'JO",;.. A · 
(,. _, J.,;-•'f . 

BA, Bµsi~ess Adninistration, University of 
Texas (Austin), May 1964 1 · 

Summers 1960 - 1964 

Executive ·secretary, Cattleman's Round-up for 
Crippled Children, West Texas Rehabilitation 
Center, Abilene, Texas. Supervised from its 
inception a fund-raising project whereby 
Texas ranchers donated cattle for auction with 
the proceeds being used by the West Texas 
Rehabilitation Center, a non-profit organization. 

Sorin~ 1963 

Secretary to Texas State Representative Raleigh 
Brown in his Texas capital office. 

Se£tember 1964 - August 1969 

U.S. Senator John G. Tower 

September - December 1964: Worked in Senator 
Tower's Austin office. Was detailed to the 
Goldwater Presidential Campaign to coordinate 
Senator Tower's Texas schedule. 

January 1965 - January 1967: Secretary to 
Senator Tower's Press Secretary Jerry Freidheim 
in the Old Senate Office Building in Washington, 
D.C. Supervised the production and distribution 
of weekly radio programs, daily and weekly news­
paper articles. Assisted with press conferences 
and general, all-around press duties. Was brought 
by the Senator to Texas during his re-election 
campaign to travel with the Senator and Mr. Freid­
heim, handling campaign press relations. 

January 1967 - February 1968: Was transferred b y 
Senator Tower to Austin, Texas, to be manager of the 
Senator's Texas office. Supervised a staff of six 
and also supervised volunteers. Reported to the 
Senator's Administrative Assistant in Washington, 
R. Kenneth Towery. Staffed the Senator upon his 
trips to ~exas and personally handled all business 
with Texas State agencies and federal agencies with 
offices in Texas. 



r March 1968 - August 1969: Transferred by 
Senator Tower to Eastern Texas to open a second 
off ice. Worked··wi th Ken Towery to netermine 
what kind of work could best be handled by this 
second office to complement the work in our 
Washington and Austin offices. Continued to work 
with Texas State agencies and U.S. federal agencies 
in Texas and also continued to staff the Senator 
and members of his staff during his business trips 
to Texas. 

August 1969 - July 1970 

Confidential Assistant to G. Warren Nutter, 
Assistant Secretary of Defense for International 
Security Affairs. Was responsible for all scheduling 
for Mr. Nutter. Accompanied Mr. Nutter and Defense 
Secretary Melvin Laird on all NATO trips and related 
Eur~pean assignments. 

July 1970 - November 1972 

Employer: Lyn Nofziger 

July 1970 - February 1971: Researcher, writer for 
Mr. Nofziger, who was Deputy Assistant to the 
President for Congressional Relations. Worked on 
various legislative matters for Mr. Nofziger 
involving President Nixon's legislative program. 
This included some research and drafting short 
statements on behalf of the President's legislative 
program. 

February 1971 - February 1972: Executive secretary 
to Mr. Nofziger, who was the Deputy Chairman of the 
Republican National Committee for Communications. 
Worked with Mr. Nofziger and RNC Chairman Robert 
Dole on all press and publicity matters for the RNC. 

February - November 1972: Executive secretary to 
Mr. Nofziger who was the Executive Director of the 
California Committee for the Re-election of the 
President. This involved assisting Mr. Nofziger 
and the State Chairman of the campaign, Governor 
Ronald Reagan, and his gubernatorial staff on all 
matters relating to the re-election campaign. 

January~ December 1973 

Culberson, Heller & Norton advertising agency in 
Houston, Texas. Primarily worked on the political 
advertising account of Fred Hofheing, candidate for 
re-elect~on as Mayor of Houston. 
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Spring -1974 

State-wide office manager during primary campaign 
U.S. Republican Senate candidate Earl Brian. Mr. 
Nofziger was the political c6nsult~nt for this 
campaign and I did the state office staffing and 
supervised the campaign headquarters in Los Angeles. 

July 1974 - November 1975 

Immigration specialist, Bechtel Corp., San Francisco, 
California. Was responsible for all the legal work 
for Bechtel employees who were on non-immigrant visas 
or who were permanent resident aliens. This included 
setting up non-immigrant visa programs for the variou~ 
Bechtel companies, writing labor certifications, and 
all other paperwork for Bechtel's non-u.s. employees. 
Was liaison for Bechtel with the U.S. Departments of 
State and Labor and the U.S. Immigration and Naturali­
zation Service on immigration matters. Supervised 
three assistants and a secretary. 

November 1975 - Februarr 1981 

Employer: Lyn Nofziger 

November 1975 - July 1976: Executive Assistant to 
Mr. Nofziger who was Press Secretary to former Governc 
Ronald Reagan who was a candidate for the Republican 
nomination for President of the United States. At 
Citizens for Reagan, I travelled with Mr. Reagan and 
Mr. Nofziger and was responsible for the mechanics of 
all press statements, speeches and for all matters 
such as accommodations and billing of the travelling 
press corps. 

In April-May, Mr. Nofziger and I ran the California 
primary campaign, which we won, which we transferred 
to Kansas City where Mr. Nofziger was convention 
director for Citizens for Reagan at the Republican 
National Convention. 

January 1977 - August 1979: Executive Assistant 
to Mr. Nofziger, Executive Vice-Chairman of Citizens 
for the Republic, a political action committee chaired 
by former California Governor Ronald Reagan. Was 
responsible for locating office space and staffing 

_CFTR, supervising the work of twenty paid employees 
and many volunteers. When Mr. Nofziger joined the 
Presidential campaign in February 1979 I became 
Executive Director of CFTR, and remained in that 
capacity until I joined Mr. Nofziger at Reagan for 
President in August 1979. 



August - October 1979: Although Mr. Nofziger 
left Reagan for President in September 1979, 
I remained at Reagan for President to run a 
large fund-raising brunch at the Reagan Ranch 
in Santa Barbara in October 1979. 

November 1979 - June 1980: Executive Assistant 
to Mr. Nofziger at the Lyn Nofziger Co. in Los 
Angeles, where we did political consulting. My 
resp~nsibilities were all-inclusive, from book­
keeping to political contact work. 

July - November 1980: Executive Assistant to 
Mr. Nofziger, who was Press Secretary to Ronald 
Reagan at Reagan for President. This involved 
supervising a small travelling staff on all 
matters relating to the travelling press: press 
statements and speeches, accommodations and billing 
for -the press corps. We were also responsible for 
the press room and all press-related activities 
for Reagan for President at the Republican National 
Convention in Detroit. 

January 1981 - February 1982: Executive Assistant 
to Mr. Nofziger, who was Assistant to the President 1 

for Political Affairs. Handled all White House 
political matters and had a staff of twenty. This 
involved a wide range of responsibilities including 
advising the White House on the political ramificationf 
of various issues, and being the liaison with the 
numerous Republican committes and political action 
committees. 

March 1982 - December 1983 

Special Assistant to the Honorable Milan D. Bish, 
Ambassador to Barbados and the Eastern Caribbean. 

Reported directly to the Ambassador. Responsibilities 
included liaison between the U.S. Embassy in Barbados 
and the White House for the visit of President Reagan 
in April 1982; updating the evacuation manuals for 
all the islands in the Embassy's jurisdiction; being 
the White House liaison for the U.S. delegation for 
the independence of St. Christopher-Nevis in September 
1983; being involved in many of the support functions 
for the liberation of the island of Grenada. 

I was the control officer for U.S. Senate Arms Service~ 
Committee Chairman John G. Tower's trip to Grenada and 
oversaw all social functions such as luncheons, meetin~ 
and dinners for all the Congressional delegations. I 
organized many social events for the U.S. for~es. 

NOTE: August 1982: I took a -leave of absence to 



., 

REFERENCES 

HONORS 

return to the White House to assist Mr. Nofziger 
in obtaining passage of the tax bill. 

December 1983 - November 1984 

Returned to Washington at the request of Mr. 
Nofziger, who was serving as a consultant at the 
Reagan/Bush re-election campaign. Did all political 
research for Mr. Nofziger, and coordinated all of 
his surrogate travelling and press activities. 

A£ril 1984 - Present 

Worked part-time for Mr. Nofziger at his private 
consulting business, Nofziger Communications, Inc. 
At the present I am assisting in Inaugural 
arrangements. 

Lyn Nofziger 
Nofziger Communications 
1605 New Hampshire Avenue, NW 
Washington, D.C. 20009 

Edwin Meese III . 
Counselor to the President 
The White House 
Washington, D.C. 20500 

Milan D. Bish 
P.O. Box 2156 
Grand Island, NE 68802 

John G. Tower 
Dallas, TX 

January - February 1979: 
delegation to Poland for 
auspices of the American 
Political Leaders. 

Part of 6 member 
three weeks under the 
Association of Young 

Spring 1975: Completed management course 
sponsored by Bechtel Corporation. 

Spring 1969: Honorary member of the University 
of Houston School of Law. 



COPYRIGHT ROYAL1Y TRIBUNAL 
UNITED STATES OF AMERICA 

1111 20th Street, N.W. 
Washington, D .C. 20036 
(202) 653-5175 

August 21, 1984 

H. Lawrence Garrett, III 
Old Executive Office Building , Room 106 
Washington, D.C . 20500 

Dear Larry: 

As per our discussions, there appear to be two basic issues: 

1) Tribunal decisions are perceived as arbitrary, capricious and 
inadequately explained, by both the U. S . Court of Appeals and the 
practicing bar . See , Christian Broadcasting Network, I nc., v. CRT 
enclosed; 

2) Tribunal rules of procedure and evidence are perceived as so 
loose as to inval.idate the adversa ry process. See Fortune article , 
enclosed . This is also reflec ted in ex tensive comment by all 
involved counsel . 

Correction of these infirmities will greatly increase the efficacy and 
efficiency of the agency which will probably result in either of the 
following: 

1) Implementation of a more judicious process will shorten the 
proceedings and the decis i on-making which may reduce the ne ed for 
staff . It is not impractical to envision this agency eventually 
staffed with three part-time commissioners, presuming the industry 
remains comparatively unchanged . 

2) In the alternative , if the Supreme Court r everses its trend in 
Sony Corp . of America v . Universal City Studios, Inc . and imposes a 
compulsory license or use f ee on home recorders and/or video rental 
companies; rules , regulations and order in the hearing process will 
be ne cessary to handle the increased workload . 

Failure to correct these infirmities can result in the continued embarrass­
ment that this agency presently experiences before its bar and within 
the government. Additional problems may arise during the 1985 cable 
rate adjustment hearings when this agency will receive some pub lic 
exposure . Apparently the commissioners' sentiments are to continue 



Mr. Garrett 
August 21, 1984 
Page 2 

2-
raising the rates, which activity in 198cg,.c.aused considerable controversy 
and publicity. (See Fortune article) . 

Also note that the fund to be distributed grows considerably each year. 
We are rapidly approaching 60 million for the 1983 distributions, 10 
million more than in 1982. As the fund grows the interested parties 
will pursue their claims more passionately. The situation can become 
exceedingly unwieldy. 

The bar practicing before this Tribunal has earlier petitioned for 
changes in these areas. They appear extremely supportive of these 
concepts now. 

I become chairman of this Tribunal on December 1, 1984. I believe we 
can slowly and quietly tighten and strengthen this agency so that it 
functions more judiciously and efficiently. This would reflect favor­
ably on the administration and on this agency. The greatest impediment 
to overcome is the questionable case precedent set by the original, 1976 
appointees. With the support of the administration this can be accom­
plished. I would be honored to elaborate further, preferrably in person. 

Sincerely, 

Marianne Mele Hall 
Commissioner 

:MMH/cc 
Enclosures 



COPYRIGHT ROYALTY TRIBlJNAL 
UNITED STATES OF AMERICA 

1111 20th Street , N.W. 
Washington , D .C. 20036 
(202) 653-5175 

1ugust 21, 1984 

Chairman Brennan, 

I feel it is in the best interests of the Tribunal that I abs t ain from 
voting on the 1982 Cable distribution. However, I would like to remain 
fully involved in the process for pedagogical purposes. 

Respectfully, 

------ / ' ./h'~~-f 
Marianne Mele Hall 

\ 

Commissioner , 

bee: H. Lawrence Garrett 



Notice: This opinion is subject to formal revision before publication 
in the Federal Reporter or U.S.App.D.C. Reports. Users are requested 
to notify the Clerk of any formal errors in order that corrections may be 
made before the bound volumes go to press. 

lltuitrh ~taten illnurt nf Appealn 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 82-1312 

THE CHRISTIAN BROADCASTING NETWORK, INC., 

APPELLANT 

v. 

THE COPYRIGHT ROYALTY TRIBUNAL, APPELLEE 

I MAJOR LEAGUE BASEBALL, ET AL., 
MULTIMEDIA PROGRAM PRODUCTIONS, INC., 

MOTION PICTURE ASSOCIATION OF AMERICA, INC., ET AL., 
NATIONAL PUBLIC RADIO, 

SUPERSTATION, INC., 

NATIONAL ASSOCIATION OF BROADCASTERS, 

BROADCAST MUSIC, INC., 
OLD-TIME GOSPEL HOlra, 

AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 

SPANISH INTERNATIONAL NETWORK, INC., 
CANADIAN BROADCASTING CORPORATION, 

PUBLIC BROADCASTING SERVICE, ET AL., INTERVENORS 

Bills of costs must be filed within 14 days after entry of judgment. The 
court looks with disfavor upon motions to file bills of costs out of time. 
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No. 82-1326. 

OLD-TIME GOSPEL Hmm, APPELLANT 

v. 
COPYRIGHT ROYALTY TRIBUNAL, APPELLEE 

/MULTIMEDIA PROGRAM PRODUCTIONS, INC., 

,,, MOTION PICTURE AsSOCIATION OF AMERICA, INC., ET AL., 
✓NATIONAL PUBLIC RADIO, 

/ SUPERSTATION, INC., 

YNATIONAL AsSOCIATION OF BROADCASTERS, 
v BROADCAST MUSIC, INC., 

vAMERICAN SOCIETY OF COMPOSERS, 
., AUTHORS AND PUBLISHERS, 

r MA.TOR LEAGUE BASEBALL, ET AL., 
.,,, CHRISTIAN BROADCASTING NETWORK, 

\ vSPANISH INTERNATIONAL NETWORK, INC., 

v CANADIAN BROADCASTING CORPORATION, 

t,PUBLIC BROADCASTING SERVICE, ET AL., INTERVENORS 

No~ 82-1327 

PTL TELEVISION NETWORK, APPELLANT 

v. 
COPYRIGHT ROYALTY TRIBUNAL, APPELLEE 

I MAJOR LEAGUE BASEBALL, ET AL., / 
MULTIMEDIA PROGRAM PRODUCTIONS, INC., I 

MOTION PICTURE AsSOCIATION OF AMERICA, INC., ET AL., 

NATIONAL PUBLIC RADIO, 
SUPERSTATION, INC., 

NATIONAL AsSOCIATION OF BROADCASTERS, 
. BROADCAST MUSIC, INC., 

OLD-TIME GOSPEL HOUR, 
. AMERICAN SOCIETY OF COMPOSERS, 

AUTHORS ANO-PUBLISHERS, 

CHRISTIAN BROADCASTING NETWQRK, 

SPANISH INTERNATIONAL NETWORK, INC., 
CANADIAN BROADCASTING CORPORATION, 

PUBLIC BROADCASTING SERVICE, ET AL., INTERVENORS 
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No. 82-1371 

THE NATIONAL ASSOCIATION OF BROADCASTERS, 
PETITIONER 

v. 

COPYRIGHT ROYALTY TRIBUNAL, RESPONDENT 

MULTIMEDIA PROGRAM PRODUCTIONS, INC., 
MOTION PICTURE ASSOCIATION OF AMERICA, INC., ET AL., 

NATIONAL PUBLIC RADIO, 
SUPERSTATION, INC., 

BROADCAST MUSIC, INC., 

OLD-TIME GOSPEL HOUR, 

AMERICAN SOCIETY OF COMPOSERS, 
. . AUTHORS AND .PUBLiSHERS, 

MAJOR LEAGUE BASEBALL, ET AL., 
CHRISTIAN BROADCASTING NETWORK, INC., 
SPANISH INTERNATIONAL NETWORK, INC., 

CANADIAN BROADCASTING CORPORATION, 

PUBLIC BROADCASTING SERVICE, ET AL., INTERVENORS 

No. 82-1372 

THE MOTION PICTURE AssocIATION OF AMERICA, INC., 
ITS MEMBER COMPANIES, AND OTHER PROGRAM PRODUCERS 

AND DISTRIBUTORS, PETITIONERS 

v. 

COPYRIGHT ROYALTY TRIBUNAL, RESPONDENT 

NATIONAL PUBLIC RADIO, 
SUPERSTATION, INC., . 

BROADCAST MUSIC, INC., 
NATIONAL ASSOCIATION OF BROADCASTERS, 

OLD-TIME GOSPEL HOUR, 
MULTIMEDIA PROGRAM PRODUCTIONS, INC., 
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AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 

MAJOR LEAGUE BASEBALL, ET AL., 

CHRISTIAN BROADCASTING NETWORK, 

SPANISH INTERNATIONAL NETWORK, INC., 

CANADIAN BROADCASTING CORPORATION, 

PUBLIC BROADCASTING SERVICE, ET AL., INTERVENORS 

No. 82-1383 

SPANISH INTERNATIONAL NETWORK, INC., APPELLANT 

v. 

COPYRIGHT ROYALTY TRIBUNAL, APPELLEE 

NATIONAL ASSOCIATION OF BROADCASTERS, 
MOTION PICTURE AsSOCIATION OF AMERICA, INC., ET AL., 

- MULTIMEDIA PROGRAM PRODUCTIONS, INC., 

SUPERSTATION, INC., 
AMERICAN SOCIETY OF COMPOSERS, 

AUTHORS AND PUBLISHERS, 

MAJOR LEAGUE BASEBALL, ET AL., 

BROADCAST MUSIC, INC., 
CHRISTIAN BROADCASTING NETWORK, 

CANADIAN BROADCASTING CORPORATION, 
PUBLIC BROADCASTING SERVICE, ET AL., INTERVENORS 

Appeal from an Order of the 
Copyright Royalty Tribunal 

Argued December 14, 1982 

Decided October 25, 1983 

Dennis Lane, with whom ,A.rthur Scheiner was on the 
brief for petitioners/ intervenors Motion Picture Associa-

tio 
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tion of America, Inc., et al., in 82-1372, 82-1312, 82-1326, 
82-1327, 82-1371 and 82-1383. 

W. Thad Adams, III, for appellant PTL Television 
Network in 82-1327. 

Victor E. Ferrall, Jr., with whom John I. Stewart, Jr., 
Robert M. Halperin, Erwin G. Krasnow and Michael D. 
Berg were on the brief for petitioner/ intervenor National 
Association of Broadcasters in 82-1371, 82-1312, 82-1326, 
82-1327, 82-1372 and 82-1383. James J. Popham also 
entered an appearance for the National Association of 
Broadcasters. 

Donald A. Kaul, with whom Shelley R. Grant and 
Edwina Dowell were on the brief for petitioner/ intervenor 
Spanish International Network, Inc., in 82-1383, 82-1312, 
82-1326, 82-1327, 82-1371 and 82-1372. 

Grover C. Cooper, Clifford M. Harrington and Richard 
J. Bodorff were on the brief, for appellant/ intervenor 
The Christian Broadcasting Network, Inc., in 82-1312, 
82-1326, 82-1327, 82-1371, 82-1372 and 82-1383. 

John H. Midlen, Jr., was on the brief for petitioner/ 
intervenor Old Time Gospel Hour in 82-1326, 82-1312, 
82-1327, 82-1371 and 82-1372. 

Bruce G. Forrest, Attorney, Department of Justice, 
with whom William Kanter, Attorney, Department of 
Justice, was on the brief for appellee/ respondent Copy­
right Royalty Tribunal. 

James F. Fitzpatrick, David H. Lloyd, Robert Alan 
Garrett and Vicki J. Divoll for Major League Baseball, 
Philip R. Hochberg for National Basketball Association, 
et al., and Robert Coll for National Hockey League and 
Judith Jurin Semo for National Collegiate Athletic 
Association, were on the joint brief for intervenors Major 
League Baseball, et al., in 82-1312, 82-1326, 82-1327, 82-
1371, 82-1372 and 82-1383. 
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Arnold P. Lutzker was on the brief for . intervenor 
Multimedia Program Productions, Inc., in 82-1312, 82-
1326, 82-1327, 82-1371, 82-1372 and 82-1383. 

Bernard Korman and I. Fred Koenigsberg were on the 
brief for intervenor American Society of Composers, 
Authors and Publishers in 82-1312, 82-1326, 82-1371, 82-
1372 and 82-1383. Benjamin L. Zelenko also entered an 

· appearance for American Society of Composers, Authors 
and Publishers. 

Charles T. Duncan, Michael W. Faber, Joel S. Winnik 
and Amy Grossman Applegate were on the brief for 
intervenor Broadcast Music, Inc., in 82-1312, 82-1326, 
82-1327, 82-1371, 82-1372 and 82-1383. 

Malcolm A. Hoffmann was on the brief for intervenor 
\ 

Canadian Broadcasting Corporation in 82-1312, 82-1326, 
82-1327, 82-1371, 82-1372 and 82-1383. 

Lawrence A. Horn, J a.cqueline Weiss and Gene A. 
Bechtel were on the brief for intervenor Public Broad­
casting Service in 82-1312, 82-1326, 82-1327, 82-1371, 
82-1372 · and 82-1383. 

Jamie S. Gorelick, David 0. Stewart and Janice F. Hill 
were on the brief for intervenor National Public Radio 
in 82-1312, 82-1326, 82-1327, 82-1371 and 82-1372. 

Robert F. Corazzini and Peter H. Feinberg for inter­
venor Superstation, Inc., in 82-1312, 82-1326, 82-1327, 
82-1371, 82-1372 and 82-1383. 

Before: ROBINSON, Chief Judge, WILKEY and MIKVA, 
Circuit Judges. 

Opinion f9r the Court filed by Circuit Judge MIKVA. 

MIKVA, Circuit Judge: Pursuant to the 1976 Copyright 
Act (the Act), 17 U.S.C. § 101-810 (Supp. V 1981), cable 
television systems may, by following specified procedures, 
retransmit certain copyr ighted programming· to their 
subscribers without incurring liability for copyright in-
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fringement. To avoid liability, however, cable systems 
must obtain a compulsory license for their operations, in 
part by paying royalty fees into a central fund ( the 
Fund). This Fund is distributed annually by a federal 
agency, the Copyright Royalty Tribunal ( the Tribunal), 
among copyright owners whose works were retransmitted 
by cable. The Tribunal's first distribution determination, 
for calendar year 1978, was affirmed in almost all re­
spects by this court in National Association of Broad­
casters v. Copyright Royalty Tribunal (NAB v. CRT), 
675 F.2d 367 (D.C. Cir. 1982). The consolidated cases 
.now before · us present various challenges to the Tri­
bunal's second annual distribution, for · calendar year 
1979. With several important exceptions, we affirm the 
Tribunal's 1979 determination. 

I. BACKGROUND 

The 1976 Copyright Act requires that, each July, every 
copyright owner "claiming to be entitled to [the] com­
pulsory license fees [deposited in the Fund] shall file a 
claim with the Copyright Royalty Tribunal. ... " 17 

· U.S.C. § 111 (d) (5) (A). The Act specifically provides 
that these claimants, notwithstanding any provision of the 
antitrust laws, "may agree among themselves as to the 
proportionate division of [the Fund] . . . [and] may 
lump their claims together and file them jointly or as a 
single claim, or may designate a common agent to receive 
payment on their behalf." Id. If, however, after the 
first day of August of each year, the Tribunal finds that 
no such agreement has been reached, the Tribunal must. 
declare a "controversy" and conduct a "proceeding" to 
determine the appropriate distribution of the Fund. Id. 
§ 111 (d) (5) (B). 

After soliciting comments from copyright owners in 
· October 1980 and hearing arguments at a public meeting 

one month later, the Tribunal declared the existence of a 
controversy concerning the distribution of · cable royalty 
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fees for calendar year 1979. See 45 Fed. Reg. 71,641 
( 1980) ( directing claimants to file comments) ; 46 Fed. 
Reg. 14,153 (1981) (declaring existence of controversy 
effective Mar. 2, 1981). Shortly thereafter, the Tribunal 
announced that its 1979 proceeding would be conducted 
in two separate phases (as had been its 1978 proceeding). 
Phase I was to allocate percentages of the Fund among 
various groups of claimants; Phase II was to resolve 
disputes, if any, among claimants within each group. 46 
Fed. Reg. 24,619 ( 1981). 

Following forty-two days of evidentiary hearings, the 
Tribunal concluded Phase 1I of its proceedings by allocat­
ing the $20.6 million Fund among several claimant 
groups: 

\ 

Program syndicators and movie producers 
Joint sports claimants 
Public Broadcasting Service 
U.S. television broadcasters 
Music performing rights societies 
Canadian television broadcasters 
National Public Radio 
Commercial radio 

70% 
15% 

5.25% 
4.50% 
4.25% 
0.75% 
0.25% 
0.00% 

46 Fed. Reg. 58,545 (1981) ( summary of Phase I). The 
Tribunal's Phase II proceedings involved, almost entirely, 
a dispute within the program syndicators and movie 
producers group. After holding an additional seven days 
of evidentiary hearings, the Tribunal allocated shares 
within this group as follows: 

Program Syndicators [ and Movie Producers] : 
Motion Picture Association of America 
Multimedia Program Productions, Inc. 
National Association of Broadcasters 
Spanish International Network 
Mutual of Omaha 
Christian Broadcasting Network 
PTL Television Network 
Old-Time Gospel Hour 

96.8% 
1.6% 
0.8% 
0.7% 
0.1% 
0.0% 
0.0% 
0.0% 
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47 Fed. Reg. 9,879 (1982) ; see also id. (noting existence 
of minor disputes within the music claimants and U.S. 
television broadcasters groups that failed to result in 
any Phase II awards). The Tribunal's rationale for both 
its Phase I and Phase II determinations was published 
in the Tribunal's March 8, 1982 Notice of Final Determi­
nation, 47 Fed. Reg. 9,879 (hereinafter cited as Decision). 

A. The Positions of the Claimants 

The six cases that now challenge the Tribunal's 1979 
Decision can best be understood . while identifying the 
various petitioners and intervenors. 

No. 82-1372 is brought by the Motion Picture Associa­
tion of America (MPAA), a national trade. association of 
major motion picture companies (Metro-Goldwyn-Mayer, 
United Artists, etc.) which engage in the production and 

\ distribution of movies and other programs to television 
broadcast stations. In this case, MP AA also represents 
most of the program syndicato1~s (MTM Enterprises, 
Sandy Frank Film Syndication, etc.) which engage in the 
business of selling the broadcast rights for television 
series or movies to a number of broadcast stations. MP AA 
criticizes the Tribunal for awarding the program sup­
pliers only 70 % of the Phase I allocation, especially 
vis-a-vis the Tribunal's awards to the Joint Sports Claim­
ants and T.V. Broadcasters. The MPAA also criticizes 
the Tribunal's Phase II allocations to program suppliers 
other than MP AA, but has filed a separate intervenor's 
brief def ending the Tribunal's Phase II allocations to 
the extent that they went to MP AA. 

· Nos. 82-1213, 82-1326, 82-1327 are brought by the 
Christian Broadcasting Network, Old-Time Gospel Hour, 
and PTL Television Network, owners of syndicated pro­
grams with religious themes. These organizations, re­
ferred to by the Tribunal as "Devotional Claimants," all 
object to the Tribunal's failure to awa,rd them any per­
centage at all of the Phase II distribution among pro­
gram suppliers and movie producers. Although each of 
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these organizations raises several distinct arguments, all 
of the Devotional Claimants assert that the Tribunal arbi­
trarily dismissed their claims for reasons that were not 
applied evenly to non-religious, but similarly situated, 
claimants. As a corollary to this argument, the Devo­
tional Claimants maintain that the Tribunal failed to 
cidegu,a.,t.eJ,y; $ x_glai!! .... its failure to award them any share 
of the Phase II distribution. • 

No. 82-1371 is brought by the National Association of 
Broadcasters (NAB), representing commercial radio and 
television stations. NAB objects to the Tribunal's Phase I 
determination on two grounds: (1) its failure to award 
television broadcasters a share for their "authorship" of 
sports telecasts; and (2) its failure to make any award 
to commercial radio. In contrast to these objections, NAB 
files \ an intervenor's brief defending the Tribunal's Phase 
I award of 4.5% to U.S. commercial · television and its 
Phase II award of 0.8% to NAB (for station-syndicated 
programming) from attack by MPAA and . the Devo­
tional Claimants. 

No. 82-1383 is brought by the Spanish International 
Network (SIN), a producer and syndicator of Spanish 
language television programs. SIN seeks to increase its 
0.7,% Phase II allocation at the expense of the Tribunal's 
Phase. II award to MPAA. The MPAA's intervenor brief 
supports the Tribunal's decision not to award SIN a 
larger allocation. The Devotional Claimants, especially the 
PTL Television Network (PTL), attack the Phase II 
award to SIN in light of the Tribunal's .failure to al­
locate a share to PTL for its Club-PTL Spanish language 
program. 

In addition to the intervenor's brief of MPAA and 
NAB (desc1~ibed above), several other parties have also 
intervened. The Joint Sports Claimants (JSC), a group 
that includes the National Collegiate Athleti~ Association 
and various professional baseball, basketball, hockey, and 
soccer leagues, intervenes to defend its Phase I award of 
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15% from attack by MPAA and NAB. Multimedia Pro­
gram Productions, Inc., a non-MP AA owner of television 
series and specials (including Donahue and Young Peo­
ple's Specials), intervenes to defend its Phase II award 
of 1.6,% from attack by MPAA'. The Public Broadcasting 
Service (PBS) intervenes to defend its Phase I award of 
5.25.% from attack by MP AA and the Devotional Claim­
ants. Other interveriors are the American Society of 
Composers, Authors anc_l Publishers (ASCAP) and 
Broadcast Music, Inc. (BMI), intervening in defense of 
the Tribunal's Phase I award . to the music claimants, and 
the Canadian Broadcasting Corporation (CBC), which 
intervenes to criticize the · Tribunal's failure to award a 
share to commercial C~madian radio tbroadcasters. 

Altogether, the petitioners raise a host of procedural 
and substantive challenges to the Tribunal's 1979 Deci-

\ sion. At the outset, however, there is ample reason to 
reiterate this court's observation 'i'n NAB v. CRT: 

it seems clear that these claims are motivated essen­
tially by each petitioners feeling that it deserved a 
larger share of the . Funq. . Such reactions flow nat­
urally from the not insignificant consequences of 
changing one or two percentage points in the distri­
bution of $15 million [$20 million in 1979], and the 
size of the Fund is expected to grow enormously in 
future years as cable systems become more wide­
spread. 

675 F.2d at 374 (footnote omitted) . In the present cases, 
moreover, many of the parties' positions are further ex­
plained by a comparison of the T,ribunal's 1978 and 1979· 
determinations: · · 

1978 
Syndicators & producers 
Sports claimants 
T.V. broadcasters 
Public television 
Music claim.ants 

75% 
12% 
3.25% 
5.25% 
4.5% 

1979 
Syndicafors & producers 
Sports cla.imants 
T.V. broadcastern (U.S.) 
Public television 
Music claimants 
Canadian broadcasters 
National Public Radio 

70% 
15% 
4.5% 
5.25 % 
4.5% 
0.75% 
0.25% 
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See 47 Fed. Reg. 9,879 (1982) (announcing 1979 dis­
tribution) ; 45 Fed. Reg. 63,026 ( 1980) ( announcing 
1978 distribution). Thus, for example, MP AA has 
switched from being a defende.r of the Tribunal's 1978 
determination (75% to producers and syndicators) to 
being a challenger of its 1979 determination (70% to 
producers and syndicators). Conversely, JSC now inter­
venes in defense of the Tribunal's Decision (15 % to 
sports claimants), whereas last year it sought a larger 
award at the expense of the producers and syndicators 
(12% to sports claimants). NAB, although criticizing 
the 1979 Decision in some respects, otherwise praises the 
Tribunal's sagacity for increasing the award to U.S. tele­
visio:11 broadcasters from their 1978 percentage. 

The parties' manifest self interest does not, of course, 
diminish their status as petitioners for judicial review 
of the Tribunal's Decision. We discuss the merits of their 
claims below. But each claimant's focus on its own slice 
of the Fund does help to illuminate the complex nature of 
the task ··with which the Tribunal · was faced. Had each 
Phase I claimant been awarded its desired allocation, 
the Phase I distribution would have totalled over 160% 
of the ,Fund's available deposits; similarly, satisfying all 
Phase II claims made by producers and syndicators would 
have required over 125% of that group's Phase I dis­
tr ibution. These mutually exclusive claims to the $20 mil­
lion Fund explain, in practical terms, what this litigation 
is all about. 

B. The Tribunal's Approach 

In evaluating the parties' competing claims to the 
Fund, the Tribunal operates with very little substantive 
guidance from Congress. The only limitation in · the 1976 
Copyright Act is that the Tribunal must · restrict its 
distribution awards to copyright owners "whose work [s] 
[ were] included in a secondary transmission made by a 
cable system of .a rwnnetwork television program ... 

bt 
l'i 
3{] 

re 
Ov. 

C2 

ta: 
pr 
of 
ti:i, 
ca 
no 
fm 

21"· 

to 
em 

ciL 

jj 

c.Il 

2.Il 

,. 
r.-c: 



1979 dis­
mouncing 
>AA has 
al's 1978 
~tors) to 
{70% to 
ow intei~­
(15% to 
a larger 

11dicators 
:riticizing 
raises the 
U.S. tele-

lf course, 
11 review 
:; of their 
own slice 
:1.ature of 
lad each 
11ocation, 
e1· 160 % 
fying all 
,rs would 
,e I dis-
$20 mil­
itigation 

: to the 
)stantive 
tl;le 1976 
trict its 
work [s] 
.de by a 
am ... 

13 

beyond the local service area of the primary transmitter." 
17 U.S.C. § lll(d) (4) (A) (Supp. V 1981) (emphasis 
added). As we explained in NAB v. CRT, this restriction 
reflects a congressional understanding that copyright 
owners should be compensated for their inability, due to 
cable retransmission, to exploit their materials in "dis­
tant" markets; because cable retransmission of network 
programming d0€s not weaken the owners' exploitation 
of distant markets (given that network programming is 
theoretically available across _the country) and because 
cable retransmission within the "local service area" was 
not felt by Co:ngress to threaten the existing local market 
for copyright owners, Congress confined the Tribunal's 
awards to nonnetwork programs retransmitted beyond the 

\ primary transmitter's local service area. See NAB v. 
CRT, 675 F.2d at 373 & n.3 (noting that "local service 
areas" are defined by the FCC and generally encompass 
a 100-mile radius). Other than this restriction, however, 
Congress felt that "it would not be appropriate to specify 
particular, limiting standards for distribution" of cable 
royalties, and left the development of distribution criteria . 
to the Tribunal on the basis of "all pertinent data and 
considerations presented by the claimants." See H.R. Rep. 
_No. 1476, 94th Cong., 2d Sess. 97 (1976) (hereinafter 
cited as House Report). 

In its 1979 proceeding, the Tribunal was presented 
with a welter of conflicting data based on such diverse 
factors as "television viewing, cable royalty fee genera­
tion, attitudinal surveys of cable operators, advertising 
rates, broadcast station expenditures, economic regression 
analyses; distant signal · programming time, innovative 
and quality programming, and technical equipment." 
47 Fed. Reg. 9;892 (1982). After finding that no single 
formula or rationale provided an adequate basis for al­
location, the Tribunal adopted the same five distribution 
criteria that it had developed in its 1978 proceeding: 
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The Tribunal determined the primary factors to be: 

(a) the harm caused to copyright owners by secondary 
transmissions of copyrighted works by cable systems, 

(b) the benefit derived by cable systems from the sec-
ondary transmission of certain copyrighted works, and 

(c) the marketplace value. of·the works transmitted. 

The Tribunal determined the secondary factors to be: 

(a) quality of copyrighted program material, and 

( b) time-related considerations. 

Id.; see 45 Fed. Reg. 63,035 (1980) (announcing five 
criteria in 1978 proceeding). In applying these criteria 
to the 1979 record, however, the Tribunal noted that the 
"harm" test proved of limited utility because there was 
little concrete evidence by which to determine that cable 
retransmission had harmed one group more than any 
other. See 47 Fed. Reg. 9,892, 9,899 n.477 (1982) (par­
ties unable to provide more than "theories" or "anec­
dotal" evidence of harm). Accordingly, the 1979 Decision 
focused on those factors that the Tribunal found to ap­
praise more accurately the compensable marketplace 
value, lost due to cable retransmission, of a claimant's 
ability to exploit his or her works. In this appraisal, the 
Tribunal put particular emphasis on two types of evi­
dence. First, the Tribunal found that MP AA's Nielson 
Report-analyzing the public's viewership of different 
categories of programming-was the "single most impor­
tant piece of evidence" in the record, having "probative 
value in establishing the entitlement of claimants in ac­
cordance with some, but not all, of the criteria." Id. at 
9,892. Second, the Tribunal found that the presentation 
of the Joint Sports Claimants-emphasizi~g evidence that 
cable operators consider sports programming as increas­
ingly important to their ability to attract and retain sub­
scribers-was "structured and presented to focus on the 
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marketplace considerations we have found most persua­
sive and useful." Id. Because the Nielsen Report and 
JSC's attitudinal evidence indicated that movies and 
sports programs contribute overwhelmingly to cable's at­
tractiveness, it is hardly surprising that over 80% of the 
1979 distribution was allocated to MP AA and JSC. 

II. THE SCOPE OF REVIEW 

The Tribunal's distribution determinations are subject 
to the judicial review provisions of the Administrative 
Procedure Act (APA). See 17 U.S.C. § 810 (Supp. V 
1981) ; House Report at 179 ( "The amended bill provides 
for the full scope of judicial review provided by Chapter 
7 of the [APA]"). As we indicated in NAB v. CRT, 

\ the Tribunal's allocations must be neither arj)itr..ary nor 
~r}{;ipus and must be supported by substantial evidence. 
675 F.2d at 374-75 & n.8. In acknowledging the need for 
substantial evidence, however, we emphasize that the 
Tribunal's choice of a particular percentage allocation is 
not reviewable for exact precision, but simply for ra­
tionality; we are without power to set aside a particular 
percentage allocation provided that it is within a "zone 
of reasonableness." Id. at 374 (quoting Permian Basin 
Area Rate Cases, 390 U.S. 747, . 767 (1968)); accord 
Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U.S. 246, 251 (1951) ("To reduce the ab­
stract concept of reasonableness to concrete expression in 
dollars and cents is the function of the Commission"). 

We also recognize that, in evaluating the adequacy of -
the Tribunal's articulation of its bases for decision, we 
must not confuse form with substance. Our task is not to 
insist that the Tribunal express itself as elegantly as pos­
sible. Cf. Natfo1ml Cab_le Television Association v. Copy­
right Royalty Tribu1Wl, 689 F.2d 1077, 1087 n.74 (D.C. 
Cir. 1982) ( excusing Tribunal's lac,,k of claritg .,.in light 
of its almost complete lack of staff). Rather, we review 
the adequacy of the Tribunal's explanations to ensure 

> 
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that the agency has • genuinely engaged in reasoned 
decisionmaking. Accordingly, as we stated in NAB v. 
CRT, the Tribunal's findings will be upheld, though of 
less than ideal clarity, if the path which the agency fol­
lows can reasonaWybe discerned. See 675 F.2d at 376 
n.10; accord Colorado Interstate Gas Co. v. FPC, 324 
U.S. 581, 595 ( 1945) ; Recreation Vehicle Industry Ass'n 
v. EPA, 653 F.2d 562, 572 n.78 (D.C. Cir. 1981); 
Greater Boston Television Corp. v. FCC, 444 F.2d 841, 
851 (DC. Cir. 1970), cert. denied, 403 U.S. 923 (1971). 

To these well-established standards of judicial review, 
we add a caveat regarding challenges to the Triqunal's 
failure to award several claimants any shares of the 
Fund at all. To the extent that the Tribunal's non­
awards are based on the record evidence ( or lack there­
of), it is a·ppropriate to review the Tribunal's decision 
with particular care. Although we have held squarely that 
the Act does not compel awards to all claimants, NAB v. 
CRT, 675 F.2d at 380, the Tribunal itself has recognized 
that the Act presumes copyright owners to suffer some 
detriment arising from the retransmission of their works 
by cable into distant markets, see 47 Fed. Reg. 9,892 

( 
(1982); 45 Fed. Reg. 63,035 (1980). See generally 
House Report at 90 ( congressional assumption that cable 

\ retransmission impairs copyright owner's ability to ex-
ploit distant markets). We do not quarrel with the 
Tribunal's finding that · there is little concrete evidence 
in the 1979 proceeding to prove the relative degrees of 
detriment among groups of claimants, thereby reducing 
the utility of the "harm" test as an allocational device. 
But we will scrutinize carefully, within the limited scope 
of our review under the AP A, the Tribunal's determina­
tion that a claimant's retransmitted works are of such 
negligible marketplace value and/or of such negligible 
benefit to cable operators that no award at all is reason­
able. 
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INDIVIDUAL CLAIMS 

A. No. 82-1372, MPAA v. Tribunal 

MP AA, on behalf of numerous producers and syndica­
tors, claims that program suppliers as a group are en­
titled to more than their 70 % Phase I award and that 
MPAA, in particular, should receive more than its 96.8% 
Phase II share. The thrust of MP AA's case is that the 
Tribunal f_ailed to explain adequately, or to adduce sub­
stantial evidence for, its awards to program suppliers 
and MP .A...A vis-a-vis other claimants. Specifically, MP AA 
attacks the Tribunal's Phase I allocations to JSC and 
NAB and its Phase II allocations to Multimedia, NAB, 
and SIN. In light of the whole record of the 1979 pro-

'\ ceeding, however, we affirm the Tribunal's distributions. 

In general, we have little difficulty in discerning the 
"path" followed by the Tribunal in its various Phase I 
awards. The Tribunal's allocation to program suppliers 
largely reflected the "hard numbers" in MPAA's Nielsen 
Report, on which program suppliers had based a claim to 
80.5% of the Fund, as adjusted downward to 70% for 
( 1) the possibility of certain methodological weaknesses 
in the Report, and (2) independent evidence from JSC 
and NAB that their programming was of relatively 
greater benefit to cable operators in attracting sub­
scribers than was MPAA's. See 47 Fed. Reg. 9,892-94 
( 1982) . The Tribunal adequately explained, and sup­
por~d, its reasons for following this approach. 

A major reason for the Tribunal being unable to 
accord the Nielsen "hard numbers" the weight urged 
upon us by MP AA is that we share the views ad­
vanced by certain other claimants, notably Joint 
Sports and NAB, that cable operators are interested 
in selling subscriptions and that viewership [ which 
the Nielsen Report measures] is of limited relevance 
to cable operators. 

In assessing the weight to be accorded the Nielsen 
Report we have also considered the evidence as to the 



18 

methodology of the study, the selection of the station 
sample on a fee generated basis previously found 
deficient by the Tribunal, the use of "sweep periods," 
and the role of MP AA in the design and execution 
of the survey. 

Id. at 9,892; see i,d. at 9,882-83, 9,885 (pertaining to at­
titudinal surveys of cable operators); Sports Exhibits 
19-24, CRT Docket 80-4 (pertaining to methodology and 
design of Nielsen Report). 

MPAA objects to the wording of several passages in 
the Tribunal's Decision. Our search for a discernible path 
of reasoned decisionmaking, however, should not be con­
fused with hypertechnical scrutiny of an agency's phrase­
ology.\ In light of the purpose for which we review an 
agency's explanations, and the different evidentiary rec­
ords in the Tribunal's 1978 and 1979 proceedings, we 
find the Tribunal's rationale for its 1979 allocation to 
program suppliers to be at least as indicative of reasoned 
decisionmaking as was its rationale ( defended vigorously 
by MP AA last year) for the program suppliers' 1978 
allocation. 

In affirming the Tribunal's 1979 allocation, we reject 
MP AA's argument that the Tribunal's general approach 
was undermined by the program suppliers' evidence of 
"harm." The Tribunal explained, by explicit reference to 
the proposed evidentiary findings of two other claimants, 
that "there is little concrete evidence of record with re­
gard to the Congressional presumption of harm, although 
a number of parties have tendered evidence and argu­
ments concerning theories and 'anecdotal' instances of 
what they believe to be harm .... " 47 Fed. Reg. 9,899 
n.477 (1982) (incorporating proposed findings of JSC 
.and Public Broadcasting). It is well established that an 
agency may explain itself by incorporating by reference 
parts of the record, see NAB v. CRT, 675 F.2d at 376 
n.10, and, in this instance, the Tribunal's desire to down­
play comparisons based on relatively i!pI?,reci£e,,_ "ane;c- •

1 

➔ 

d 
1n 
h 
Ii= 
J 
b 
( 
{ 

IP 
C 

'] 

I 
L 

C 

t 
2 

0 

ti 

I ., 
I: 

2 

(' 

t 
E 

~ 

{ 

E 

i 
i 

: 
~ 



the station 
,usly found 
~p periods," 
d execution 

ning to at­
~s Exhibits 
,dology and 

)assages in 
rnible path 
10t be con­
:y's phrase-
review an 

ntiary rec­
edings, we 
location to 
,f reasoned 
vigorously 
.iers' 1978 

we reject 
l approach 
vidence of 
!ference to 
c}aimants, 
l with re­
' although 
ind argu­
.tances of 
teg. 9,899 
s of JSC 
d that an 
reference 

~d at 376 
to down­

e, "anec-

. I 

19 

al" evi e~ adequately explains why it chose not to 
magnify much of the program suppliers' evidence of 
harm. See, e.g., JA 1,565 (testimony of Mr. Valenti, 
President of MP AA) ( "From a qualitative viewpoint, 
just a couple of quotes. I scribbled down-see the scrib­
bles-a couple of quotes from our salesman") ; J A 1,243 
(testimony of Mr. Horn, President of Tandem/T.A.T.) 
(referring to personal conversation with salesman com­
paring sales to television serials in heavily- and lightly­
cabled markets). 

Nor are we persuaded by MP AA's charge that the 
Tribunal inadequately explained and justified its specific 
Phase I awards to JSC and NAB. JSC presented evidence 
that cable operators perceive sports programming to ac­
count significantly for the ability of cable systems to at­
tract and retain subscribers; in part, this evidence was 
adduced through the direct testimony of several cable 
operators and, in part, through an industry-wide survey 
similar to one which JSC had introduced in the 1978 
proceeding ~ the BBDO survey). Although the Tribunal 

. acknowledged that this "attitudenal [sic] evidence can­
not be the sole basis of ... allocation," it noted that 
adjustments had been made in the 1979 BBDO survey to 
correct certain methodological deficiencies, and concluded 
that "the trends reflected in the 1978 and 1979 BBDO 
studies . . . [lend] support for a finding that cable oper­
ators assign a declining value to distant signal carriage 
of movies with a corresponding rise in the value of 
sports." 47 Fed. Reg. 9,882, 9,893 ( 1982). MP AA argues­
that the Tribunal's reasons for relying on this attitudinal 
evidence--in lieu of the "direct" evidence of viewership 
measured in MP AA's Nielsen Report-is nowhere ex­
plained. We disagree. The Tribunal expressly stated that, 
"[a] s in the 1978 royalty proceeding, the direct case of 
the Joint Sports claimants was structured and presented 
to focus on the marketplace considerations we have found 
most useful." Id. at 9,892. Given that JSC's 1978 pre-
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sentation was designed to reflect "how the cable industry 
would have allocated its royalty dollars if it had been 
required to bargain about compulsory licensing," 45 Fed. 
Reg. 63,029 (1980), we find the Tribunal's reiteration of 
these marketplace considerations in its 1979 Decision to 
be adequately explained. Indeed, given Congress' evident 
intent to have the Tribunal operate as a substitute for 
direct negotiations (which were thought to be imprac­
tical) among cable operators and copyright owners, see 
House Report at 89, we find the Tribunal's receptiveness 
to evidence simulating the commercial attitudes of the 
"buyers" in this supplanted marketplace to be more than 
reasonable. 

Although \ we also affirm the reasonableness of the 
Tribunal's Phase I allocation to NAB, we are not as 
sanguine about the gµ ality of the Tr;_ibunal's explanat· . 
NAB's award was intended to compensate television 
broadcasters for the retransmission by cable of certain 
"local" broadcasts, such as station news and public af­
fairs programming, to relatively nearby ( though tech­
nically "distant") communities. In support of its Phase I 
claim, NAB presented testimony from cable operators and 
a survey of cable subscribers indicating the benefit of 
local broadcasts to cable systems; evidence concerning the 
relatively high percentage of commercial "distant" sig­
nals originating less than 150 miles from the cable com­
munity; and, in particular, a study of the amount of 
time allocated to local broadcasts retransmitted by cable. 
See 47 Fed. Reg. 9,883-84 (1982). In contrast to NAB's 
presentation in the 1978 proceeding-which provided no 
evidence of local broadcasting's benefit to cable; was sup­
ported almost entirely by a mechanistic time~based for­
mula; and was characterized by the Tribunal as ha:ving 
left the record in "a state of utter confusion and disarry 
[sic] "-NAB's 1979 presentation was praised by the 
Tribunal for having been made "in an effective and co­
herent manner." Compare 45 Fed. Reg. 63,038 (1980) 
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( discussing 1978 presentation) with 4 7 Fed. Reg. 9,893 
(1982) (discussing 1979 presentation). Despite this com­
pliment, however, the Tribunal adopted by reference the 
views of several claimants that NAB's 1979 presentation 
had merely repeated NAB's time-based 1978 case, and 
furthermore stated that its review of the 1979 record had. 
not caused it "to alter the basic conclusion we reached in 
the earlier [1978] proceeding." 47 Fed. Reg. 9,893 
(1982). Although the Tribunal next acknowledged spec­
ifically the new evidence introduced by NAB for 1979, 
it stated that a review of the 1979 record left it unper­
suaded that local broadcasting was "of more than mar­
ginal value to cable operators, or a significant factor in 
the decision of the public to subscribe to a cable system." 
Id. Finally, the Tribunal concluded that NAB's 1979 
award should reflect a "downward adjustment of the 
'hard numbers,' whether viewed from either the NAB 
perspective of total programming hours [the time-based 
evidence] ... or the time and viewing data of the pro­
gram syndicators [the Nielsen Report]," but then, 
.m:radoxically, announced that NAB would receive for 
U.S.b roadcasters a 1.25% increase over its 1978 Phase I 
award of 3.25% (which had even included an award for 
Canadian broadcasters) . 

·· Faced with such a tortured explanation of NAB's 
award, we appreciate the vigor of MP AA's request to 
vacate and remand this aspect of the Tribunal's Decision. 
Nevertheless, even the inartful author of this section of 
the Decision has not been able to camouflage completely 
the discernible and defensible path of the Tribunal's al­
location. In context, we take the Tribunal's criticism of 
NAB's time-based evidence, and the Tribunal's conclu­
sion that local broadcasting is of only "marginal" value, 
to explain why N AB's original claim to 12. 7 % to 17.2 % 
of the entire Fund was significantly overblown. Similarly, 
we understand these deficiencies in N AB's case to justify 
a downward adjustment in the 19% time and 8% view-
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ing percentages, attributed to local broadcasting, in the 
Nielsen Report. See 47 Fed. Reg. 9,881 (1982) (Nielsen 
breakdown for local broadcasting). But, given that the 
Tribunal has identified these Nielsen percentages as "the 
single most important piece [s] of evidence in the record" 
and "a useful 'starting point' for the application of the 
criteria to the record evidence," id at 9,892, the Tribunal 
was compelled to recognize that the "marginal" value of 
local broadcasting to cable systems was not quantitatively 
de minimis. Although our review of an agency's explana­
tion does not permit us to "guess" at its thinking, 
Greater Boston Television Corporation, 444° F.2d at 851, 
we conclude that the Tribunal's award of 4.5.% to NAB 
was adequately explained to be within the "zone of rea­
sonableness" bounded by the Nielsen "hard numbers," on 
the, one hand, and the Tribunal's appraisal of NAB's 
case-in-chief, on the other. In affirming the Tribunal's 
allocation, however, we take this opportunity to para­
phrase an admonition previously given by this court to 
the Tribunal : 

muf Yle do n~ sanction [ the guality of the Tribu­
nal's explanation], we have regarded [it] cparitabl;i,, 
in light of the Tribunal's lack of a professional staff 
and the [relative] novelty of the proceeding. We 
~xpect the quality of the Tribunal's decisionmaking 
to improve with experience. 

National Cable Television Association v. Cowright 
Royalty Tribunal, 689 F.2d 1077, 1091 (D.C. Cir. 1982) 
(Bazelon, J.). The time for improvement is now. -------~~-* 

Finally, we consider MP AA's challenge to the Tribu­
nal's Phase II allocation among program suppliers. Al­
though we evaluate below additional challenges to the 
Phase II proceeding by the Devotional Claimants and 
SIN, we address here MPAA's claim that its 96.8% 
Phase II share is unjustifiably small in ·light of the 
Tribunal's awards, alleged to have been made without 
sufficient evidentiary support, to Multimedia Program 



1sting, in the 
82) (Nielsen 
ven that the 
~ages as "the 
1 the record" 
:a tion of the 
the Tribunal 
1al" value of 
uantitatively 
:;y's explana­
ts thinking, 
F.2d at 851, 
5% to NAB 
zone of rea­
umbers," on 
1 of NAB's 
~ Tribunal's 
ty to para-
1is court to 

' the Tribu­
l charitably 
,sional staff 
~eding. We 
sionmaking 

Copyright 
Cir. 1982) 
ow. 

the Tribu­
>pliers. Al­
ges to the 
nants and 
its 96.8% 
;ht of the 
1~ without 

Program 

23 

Productions, Inc. (1.6%), NAB (0.8%), and SIN 
( 0. 7 % ) . We reject MP AA's claim. 

In Phase II, MP AA represented a group of fifty-eight 
program suppliers which had voluntarily agreed to divide 
among themselves 98.5 % of the program suppliers' Phase 
I allocation. MP AA asserts that the Tribunal's award to 
MPAA of only 96.8% necessarily represents a penalty, 
imposed on the fifty-eight cooperating suppliers for hav­
ing reached an agreement. This assertion is groundless. 
Not only did the Tribunal indicate that it "welcomes 
voluntary agreements," 47 Fed. Reg. 9,895 (1982), but 
it indicated generally why the aggregate, Phase I-type 
evidence relied upon by MP AA in Phase II was mar­
ginally less probative of the Tribunal's five allocational 
criteria than was the more individually-tailored evidence 
of Multimedia, NAB, and SIN, see id. Although the 
Tribunal certainly could have been more specific in its 
evaluation of MPAA's aggregate evidence, as well as 
more specific in its identification of the evidence on which 
it based its competing awards to Multimedia, NAB, and 
SIN, we cannot say that, considering the record as a 
whole, the Tribunal's allocations were outside an iden­
tifiable zone of reasonableness. Specifically, we note that 
Multimedia's 1.6% award can be justified by evidence in 
the record indicating the value to c~ble of its Donahue 
Show and Young People's Specials, see id. at 9,888, as 
discounted by Donahue's wide availability on local tele­
vision stations, see id. at 9,895. NAB's award (as a 
syndicator of station programming) of 0.8% can be 
justified by what the Tribunal characterized as a "mini: 
mal" evidentiary showing that station-syndicated pro­
gramming is of value to cable because it is generally not 
as widely distributed as other syndicated programs and 
because of its "intrinsic value, timeliness, and freshness." 
See id. at 9,896. And SIN's award of 0.7% can be justi­
fied, despite the acknowledged insufficiencies in SIN's 
case-in-chief ( discussed infra), by evidence that cable 
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operators' payments for SIN's programming often reflect 
the fact that SIN represents the exclusive Spanish­
language signal within certain primary areas. See id. 
at 9,889. 

For the reasons discussed above, MP AA's petition for 
review of the Tribunal's Phase I and Phase II allocations 
is denied. 

B. Nos. 82-1213, 82-1326, 82-1327, Devotional Claim­
ants v. Tribunal 

The Christian Broadcasting Network (CBN), Old­
T'ime Gospel Hour (OTGH), and PT'L Television Net­
work (PTL) are the copyright owners of television pro-

\ 

grams with varying degrees of religious themes. CBN, for 
example, is the producer and syndicator of twenty-two 
programs, the most widely known of which is The 700 
Club, a daily program that typically consists of "55½ 
minutes of public affairs material, 8 minutes of enter­
tainment, and 7½ minutes of religion." CBN Brief at 25. 
PTL produces and distributes two live, daily "talk-music­
entertainment" programs, the PTL Club and the Spanish 
language Club PTL. PTL Brief at xii. OTGH produces 
and distributes a weekly, one-hour Sunday Service, The 
Old-Ti1ne Gospel Hour, conducted by Reverend Jerry Fal­
well. Despite the differences among their programs, CBN, 
PTL, and OTGH share several common organizational 
and financial attributes. Each of these organizations, for 
example, distributes its programs to broadcasting stations 
with the understanding that no commercial interruptions 
are to be allowed. Perhaps for this reason, each of these 
organizations pays broadcasters to air the programs­
reversing the usual arrangement in which the broad­
caster pays the producer/ syndicator for a program and 
then capitalizes on the program through the sale of ad­
vertising time. Another common attribute is the CBN, 
PTL, and OTGH all use their programs as vehicles for 
soliciting donations; indeed, each of these organizations 
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finances its production and distribution costs entirely 
from · viewer contr ibutions. 

In addition to the distribution of their programs 
through broadcasting stations, CBN and PTL also dis­
tribute their programs over their own twenty-four-hour 
satellite programming services. These services relay a 
variety of programs, including some CBN- and PTL­
produced programs, directly to cable stations for retrans­
mission (over the cables) to subscribers. Although, in 
operating their satellite networks, CBN and PTL relay 
their own programs without commercial interruption, 
they do attempt to sell advertising time for the other pro­
grams. In addition to distribution by satellite, CBN 
distributes its programs through four commercial broad­
cast stations (in Atlanta, Boston, Dallas, and Portsmouth 
(Va.)) owned by CBN Continental Broadcasting, Inc., 
a CBN subsidiary. 

CBN, PTL, and OTGH each presented separate cases 
b~fore the Tribunal. Perhaps because of the similarities 
among these three program suppliers, however, the 
Tribunal treated them as a group, the "Devotional Claim­
ants," to which it made no award in the Phase II dis­
tribution among producers and syndicators. Although, on 
appeal, these claimants continue to argue independently, 
we shall evaluate first their overlapping objections to the 
Tribunal's "group" decision before discussing, briefly, 
several more particular objections raised individually in 
the briefs. Because we are not satisfied that the Tribu­
naFs treatment of the Devotional Claimants reflects rea­
soned decisionmaking, we remand this aspect of the Phase 
II distribution for redetermination. 

1. The Tribunal's "0" A ward 

The Tribunal gave two reasons for denying the De­
votional Claimants an award. First, it found that de­
votional programming had no marketplace value ( one of 
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the three primary criteria) because its producers had to 
pay broadcasters to air it. In the Tribunal's words: 

We regard it as a fundamental distinction the prac­
tice of these syndicator claimants to buy time on 
television stations to broadcast their programs, while 
other syndicated programs are purchased by the 
stations. 

47 Fed. Reg. 9,896 (1982) (emphasis added). Second, 
and subordinately, the Tribunal found that the Devotional 
Claimants are not "harmed" · by cable retransmission of 
their programming (another of the Tribunal's original 
criteria), and indeed may benefit from it because the ex­
panded viewing audience could provide a source of addi­
tional donations: 

Although, as discussed elsewhere, we have not found 
the evidence on the harm criteria to provide much 
assistance in allocating royalty shares, cable car­
riage may well benefit these claimants because the 
expanded carriage provides greater exposure and the 
potential of increased contributions from viewers. 
The record establishes that these claimants rely upon 
direct contribution for the support of the programs 
and other activities. 

Id. Although the Tribunal's explanations appear at first 
blush to be perfectly reasonable, they take on an air of 
~plained. kl;Tt..ariu~ when measured against the 
evidentiary record of the 1979 proceeding and the -Tribu­
nal's dissimilar treatment of claimants which, in several 
respects, seem similarly situated to the Devotionals. 

We begin by reiterating that there is nothing neces­
sarily irrational about the Tribunal's "fundamental dis­
tinction;" the fact that CBN, PTL, and OTGH pay broad­
casters to air devotional programming provi.des, as a mat­
ter of logic, the basis for a reasonable inference that their 
programming is without recognizable market value. But 
while we do not criticize the Tribunal's abstract logic, 
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the Tribunal oompletely fails to acknowledge (much less 
discuss) record evidence suggesting factual weaknesses 
in its neat conclusion. For example, nowhere does the 
Tribunal discuss the contention-repeatedly pressed by 
the Devotional Claimants-that their payments to broad­
casters reflect a conscious, self-inflicted cost of commercial­
free formatting r ather than any external indication 
of market worthlessness. See, e.g., Tribunal Summary of 
PTL's Evidentiary Position, 47 Fed. Reg. 9,890-91 
(1982) ("Religious programmers choose not to mix ad­
vertising with their programming in order to retain free­
dom of expression"); CBN Exhibit 1, JA 450-51 ("In­
terspersing such progr ams with product commercials 
would be as offensive and out of place as billboards in a 
church or synagogue"). Nor does the Tribunal acknowl­
edge the merits of a counterargument, also pressed re­
peatedly by the Devotional Claimants, that the market 
value of their programming is reflected in the "value 
viewers place on it in that they are willing to pay to sup­
port it [through donations]." Tribunal Summary of CBN 
Evidentiary Position, 47 Fed. Reg. 9,890 (1982); cf. 
Tribunal Summary of PTL Evidentiary Position, id., at 
9,891 (making same point to proffer evidence of "qual­
ity"). These failures, by themselves, may not necessarily 

- vitiate the Tribunal's "fundamental distinction"-
" [s] ubstantial evidence is not lacking merely because the 
agency chooses one conclusion from evidence that argu­
ably supports 'two inconsistent conclusions·.'" NAB v. 
CRT, 675 F.2d at 367 (quoting Consolo v. FMC, 383 U.S. _ 
607, 620 ( 1966) ) . But the Tribunal's__!:onspicuous fail ldre 
to discuss these relevant aspects of the Devotional Claim­
ants' case makes it difficult for us to appraise the rea­
sonableness of the Tribunal's response to the record 
evidence. 

Moreover, troubling indications of arbitrariness arise 
when, in considering the cases of Public E road~asting 
Service (PBS) and National Public Radio (NPR), the tri-
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bun al felt free to make awards to claimants regardless of 
"commercial marketplace factors." 47 Fed. Reg. 9,893 
(1982) (making 5.25 % Phase I award to PBS); id. at 
9,894 ( "As with our review of the PBS claim, some cus­
tomary guides to judging the marketplace value of pro­
gram product are not useful. The record supports a find­
ing that the programming has a special appeal, which 
justifies an award") (making .25% Phase I award to 
NPR). And even more specific indications of arbitrari­
ness are suggested by the Tribunal's Phase II recogmb o'n­
Zalbeit only on the order of a .1 % award) to Mutual of 
Omaha for Wild Kingdom-despite the Tribunal's ac­
knowledgment that Mutual of Omaha "barters" its pro­
gram to broadcasters (i.e., receives no money for it), uses 
the \program as an "advertising vehicle," and "receives 
some benefit" from cable retransmission. Id. at 9890, 
9896. Measured in light of these awards, the Tribunal's 
"fundamental distinction" begins to take on the texture 
of _guicksilver. 

T'ell-tale indicators of ~12riciousness become more ap­
parent when we turn, as the Tribunal did not, to the 
"benefit to cable systems" criterion: the criterion which, 
in discussing the Joint Sports Claimants' presentation, 
the Tribunal included as among "the marketplace con­
siderations we have found most persuasive and useful." 
47 Fed. Reg. 9,892 (1982). In its analysis of the Devo­
tional Claimants' presentations, however, the Tribunal 
felt it unnecessary to discuss what appears to be at least 
noteworthy record evidence of "benefit to cable opera­
tors." See, e.g., Letter from Ronald Roe, Hampton Roads 
Cablevision, to Pat Robertson, CBN (Jan. 6, 1982) 
( "your program [ 700 Club] has attracted a very loyal 
and dedicated audience that appears to be gradually in­
creasing all the time") ; Testimony of Walter Richardson, 
Vice President of Affiliate Marketing, PTL, Transcript 
(Tr.) 6922, JA 1674 (31 "cable affiliates" specifically 
subscribe to PTL satellite service) ; Testimony of Stanley 
Ditchfield, former CBN Executive, JA 459 (identifying 
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apparently extensive cable retransmission of CBN-owned 
station KXTX-TV, which devoted 18.5% of its operating 
time to CBN programming) ; id., at 458 ( indicating 
notable percentage of stations qualifying as FCC "spe­
cialty" stations that carried CBN programming) ; Testi­
mony of former FCC cable TV attorney and present 
MP AA attorney, Tr. 9844, J A 2171 ( "Q: There is a 
benefit [ to cable syst€ms from carrying a specialty sta­
tion] or they wouldn't carry it, is that correct? A: Of 
course"). While we do not necessarily int€rpret this evi­
dence to require an award to the Devotional Claimants, 

e evidence does seem similar to that upon which the 
Tribunal appears to have elsewhere based awards. See, 
e.g., 47 Fed. Reg. 9,893 (1982) (crediting t€stimony of 
individuals in cable industry regarding JSC's claim to 
benefit) ; id. ( identifying cultivation by PBS of "target" 

'- audience to be of benefit to cable) ; see generally Decision 
at 9,896 (awarding SIN 0.7% despite "serious evidenti­
ary deficiencies"); id. at 9,900 (justifying 0.25% award 
to NPR based on "slight" benefit from carriage by cable). 
In the absence of any discussion of this apparently rele­
vant evidence, the Tribunal's non-award to the Devotional 
Cla1mants suggests an element of ~ bitrariness in the 
Tribunal's decisionmaking. 

Finally, we come to the Tribunal's "harm" crit€rion 
and, · specifically, to the Tribunal's conclusions that Devo­
tional Claimants ( 1) may well "benefit" ( a negative 
harm) from cable retransmission; ( 2 ) cannot claim harm 
for any in wrest involving their sat€llite services; and ( 3) 
are not harmed due to fractionalization of their local au­
diences. Although we do not find implausible the Tri­
bunal's supposition that cable retransmission "may well 
benefit" the Devotional Claimants' contribution base, we 
are troubled by the 1,1ne~.elained yel}gean~ with which 
the Tribunal seems to have applied this factor to CBN, 
PTL, and OTGH. At the outset, we note that the Tribu­
nal did not detBrmine the actual ext€nt to which these 
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claimants might be benefitted; accordingly, the Tribunal's 
notable reliance on this plausible-yet unquantified-pre­
sumption of benefit seems to run counter to the very rea­
son given by the Tribunal for discounting use of the 
"harm" criterion in general. See 47 Fed. Reg. 9,896 & 
n.477 (1982) (downplaying harm criterion in 1979 Deci­
sion because "none of the parties have been able to pro­
vide proof of harm with that degree of precision that an 
administrative agency might desire"). Indeed, the Devo­
tional Claimants introduced evidence into the record (not 
discussed by the Tribunal) to suggest that the net benefit 
from cable to their fundraising efforts may be relatively 
moderate. See, e.g., T'ribunal Summary of PTL Evidenti­
ary Po_sition, 47 Fed. Reg. 9,891 (1982) (stations which 
know their signals are being retransmitted by cable 
charge PTL higher broadcasting rates) ; Tribunal Sum­
mary of CBN Evidentiary Position, id. at 9,890 ( over­
exposure by cable importation damages local donors' will­
ingness to contribute because they feel CBN _ is wasting 
money on duplicative programming) . Even more trouble­
some, however, is the 1J.nevenn,e9§ with which the Tribu­
nal's presumption of benefit seems to have been applied. 
For example, the Tribunal made Phase I awards to PBS 
and NPR without any discussion of these claimants' on­
the-air fundraising, and made a Phase II award to Mu­
tual of Omaha after affirmatively noting that Mutual of 
Omaha received "some [advertising] benefit from dis­
tant carriage." Id. at 9,896. The lason~ why the "bene­
fit from cable" factor completely foreclose the Devotional 
Claimants from any award are never pres~ Given 
that "the single most imporG n"~ e of evidence in the 
record," MP AA's Nielsen Report, recorded a small (but 
measurable) 1 % viewing rating for devotional series, id., 
at 9,881, we think that a more adequate explanati_o:µ for 
a complete non-award was necessary~ .. -- -

Before discussing the Devotional Claimants' "satellite" 
and "fractionalization" arguments, it is necessary to iden­
tify briefly why the Devotional Claimants may be, at 
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least on a conceptual level, less "fundamentally" distinct 
than the Tribunal seems to have supposed. We start from 
the observation that these claimants, like others, are copy­
right holders who attempt to exploit the economic value 
of their works. To be sure, their marketing strategies 
(and long-range aspirations) differ from those of most 
other claimants: rather than sell their programs to 
broadcasters for the programs' advertising values, the 
Devotional Claimants buy television time and use the 
value of their programs to solicit contributions from 
viewers. It may well be that, as a factual matter, cable 
retransmission will affect these two marketing systems 
differently; and we do not discount the possibility that 
the economic benefit of cable to the Devotional Claimants' 

\ 

'system may outweigh its economic harms. But in making 
this determination, it is certainly the Tribunal's obliga­
tion to consider all legally-cognizable evidence of economic 
harm placed before it by the parties. 

This observation becomes important in evaluating the 
Tribunal's treatment of CBN's and PTL's argument that 
cable harms their satellite programming services. Spe­
cifically, these Devotional Claimants maintained that the 
availability of their programs on cable made it difficult 
(1) for CBN and PTL to place their satellite networks 
with other, competing cable systems (which may have 
felt, for instance, that their area already had "enough 
PTL"), and consequently (2) made it that much less 
likely for their programs to be shown during prime time, 
when viewership and potential contributions are at their 
maximum ( CBN and PTL can almost never afford to buy 
prime time for their programs from commercial broad­
casters, but both claimants schedule their own programs 
during prime time on their satellite networks). To both 
of these arguments, the Tribunal responded: 

Whatever the situation may be, we hold that any 
harm suffered by a satellite network, whether or not 
the harm can be linked to distant signal importation, 
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is not a harm for which the Tribunal can provide 
compensation under the provisions of Section 111 of 
the Copyright Act. 

4 7 Fed. Reg. 9,896 ( 1982). We think that the Tribu­
nal's interpretation of the Act was partly, but not en­
tirely, correct. To the extent that the Tribunal refused 
to recognize general revenue loss from these claimants' 
inabilities to "place" their satellite networks-beyond the 
specific, marginal loss of prime time contributions from 
their copyrighted programs-we agree. As CBN itself 
admits, "The distribution process focuses on harm to 
copyright owners in their capacity as copyright owners, 
not on injury to broadcasters . . . who may incidentally 
be copyright owners . . .. " CBN Reply Brief at 29. By 
the same reasoning, the Act does not envision royalty fee 
distribution to satellite network owners for harm to their 
networks, simply because these owners may incidentally 
hold valid copyrights to some of their networks' program­
ming. But to the extent that the Devotional Claimants 
can prove (to the Tribunal's satisfaction) that cable re­
transmission has measurably diminished their ability to 
exploit the contribution potential of their particular 
works, whether by satellite or otherwise, we see no reason 
why such an opportunity loss would fall outside the scope 
of section 111 of the Act. See House Report at 90 (em­
phasizing desire to compensate copyright holders for ca­
ble's adverse affects on owner's ability to exploit work in 
distant markets). Although it appears to us that proving 
such an attenuated loss would be extremely difficult, com­
petent evidence of such a harm would not be beyond the 
power of the Tribunal to evaluate. 

Similarly, we find the Tribunal authorized to consider 
evidence of economic harm due to fractionalization-the 
splitting of a program's local audience because of distant 
signal importation of other programs. In response to an 
argument by OTGH that fractionalization of its audience 
by · cable importation forces it to pay more for station 
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time ( allegedly because the station loses some of the "lead 
time" value of OTGH to the next program), the Tribunal 
responded: 

We have also not found convincing the theory ad­
vanced by OTGH that we should distribute royalty 
fees to compensate it for alleged harm resulting from 
fractionalization of its audience because of distant 
signal importation of other programs. 

47 Fed. Reg. 9,896 (1982). To the extent the Tribunal's 
decision reflects an evaluation of OTGH's evidence of loss, 
it stretches our tolerance of even those "vague" or "sum­
mary" findings sanctioned in NAB v. CRT, 675 F.2d at 
,;376 n.10. To the extent the Tribunal's decision reflects 
its rejection of OTGH's entire "theory" of harm, we find 
it difficult to reconcile with the Tribunal's original ex­
planation of "harm" announced in its 1978 determina­
tion: "It is also our opinion, as reflected in the record, 
that there is a further adverse economic impact on a copy­
right owner from the importation of competing distant 
works into the aggrieved party's local community.'; 45 
Fed. Reg. 63,035 ( 1980). p ur inability tQ . tell which...of 
these two possibilities the Tribunal meant to express only 
highlights the reason we are forced to remand this aspect 
of the Decision back to the agency. 

2. Miscellaneous Challenges 

We do not base our remand on any of the other various 
legal and procedural challenges advanced by the Devo­
tional Claimants on appeal. First, we reject the conten­
tion that all bona fide copyright owners whose works 
were retransmitted by cable are entitled to an award as 
a matter of law. As we stated in our decision in NAB v. 
CRT, the Act envisions the need for copyright holders to 
qualify for distribution of the Fund. 675 F.2d at 380. 
In light of Congress' evident intent to leave the develop­
ment of "particular, limiting standards for distribution" 
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to the Tribunal, House Report at 97, we have affirmed the 
Tribunal's five allocational factors as a reasonable inter­
pretation of legislation by the agency charged by Congress 
with its enforcement. NAB v. CRT, 675 F.2d at 380; 
see generally FEC v. Democratic Senatorial Campaign 
Comm., 454 U.S. 27, 39 ( 1981). It is for the Tribunal, 
and not each claimant, to determine in the final analysis 
whether (and to what extent) a particular claim satisfies 
these allocational criteria. 

Nor do we find that the Tribunal was "locked into" 
making an award to the Devotional Claimants in Phase 
II, after having initially granted a 70 % Phase I distri­
bution to the "Motion Picture Association of America and 
other program syndicators including claimants for syndi­
cated religious programs . . . ." 46 Fed. Reg. 58,545 
(1981) (emphasis added). Although we remanded such 
a change of course ( concerning an award to NPR) in 
NAB v. CRT, we emphasized in that decision that our 
remand was based entirely on the fact that the Tribunal's 
rescission of NPR's Phase I allocation occurred in pro­
cedurally infirm proceedings that violated the Tribunal's 
own public meeting requirements. See 675 F.2d at 384-
85. No such procedural irregularity occurred in the Tri­
bunal's 1979 Decision. Although, as we have emphasized, 
the Tribunal's explanation for its non-award to the De­
votional Claimants in Phase II ~ ioadequat:£, the Tri­
bunal was not legally foreclosed from reevaluating the 
Phase I record for Phase II purposes. See 47 Fed. Reg. 
9,895 (highlighting differences between Phase I and 
Phase II proceedings). If on remand, however, the Tri­
bunal continues to maintain its current Phase II non­
award.Jt must adequately explain "why it [chose] to re­
ject the reasoning of its initial decision," National Asso­
ciation of Food Chains, Inc. 'V. ICC, 535 F.2d. 1308, 1318 
( D. C. Cir. 1976), especially in light of the Tribunal's 
Phase II award to MP AA based entirely on MP AA's 
Phase I evidence, see 47 Fed. Reg. 9,895. 
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The Devotional Claimants assert that other procedural 
irregularities occurred in the 1979 proceeding. In gen­
eral, they maintain that the Tribunal failed to determine 
that its awards were made to proven copyright owners 
and, in particular, that the Tribunal allocated royalty 
fees to claimants which failed to satisfy the Tribunal's 
minimal filing requirements, see 37 C.F.R. § 302.3 
( 1982) . Although these assertions correctly indicate that 
several "technical" filing imperfections surfaced fairly 
late in the 1979 proceeding, we do not interpret the Tri­
bunal's decision as having overlooked these problems. 
Rather, the Tribunal stated that it had applied its rules 
( albeit "flexibly") in light of the record evidence; spe­
cifically, the Tribunal found that "evidence in this record 
establishes that programs of each of the claimants with 
defective claims were carried as distant signals," and 
further stated that it had not awarded cable fees to 
claimants "which did not submit adequate entitlement 
justification." 47 Fed. Reg. 9,895, 9,987 (1982). Al­
though the Devotional Claimants suggest certain theoreti­
cal difficulties with the Tribunal's approach, see, e.g., JA 
1633-34 ( suggesting that 20 % of movies may "poten­
tially" now be in the public domain), there is substantial 
evidence in the record to support the Tribunal's conclu­
sion that its awards went only to bona fide copyright 
owners, see, e.g., Record of Proceeding, Jan. 19, 1982, at 
58-60 (supporting reasonableness of MPAA's assumption 
that, in the absence of any claims of fraud, syndicators or 
producers were copyright owners or represented rightful 
owners). Finally, we reject OTGH's claim that the Tri­
bunal's proceedings took longer than the one-year time 
period statutorily imposed by 17 U.S.C. § 804 (e) (Supp. 
V 1981). The Tribunal rendered its final 1979 Deter­
mination on March 2, 1982-precisely one year after the 
effective date of its Federal Register notice announcing 
that proceedings had begun. See S'llpra, page 2. OTGH 
indicates that "[s] omebody at the Office of the Federal 
Register was more efficient than the Tribunal expected" 
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and the notice (with a stated effective date of March 2, 
1981) was actually published on February 26, 1981. 
OTGH Brief at 13-14. But we decline to hold that Con­
gress' one-year period of decisionmaking was violated by 
the efficiency of the Office of the Federal Register; it is to 
the specified "effective date" of the Tribunal's 1981 No­
tice that we give legal significance. Cf. Interstate Nat­
ural Gas Association of America v. FERG, No. 81-1690 
et al, slip op. at 12 (D.C. Cir. Aug. 9, 1983) (Natural 
Gas Policy Act became law on November 9, 1978 but with 
an "effective date" of December 1, 1978). 

For the reasons discussed above, the petitions of CBN, 
PTL, and OTGH are granted in part and denied in part, 
and the Tribunal's Decision remanded for further pro­
ceedings consistent with this opinion. 

C. No. 82-1383, SIN v. Tribunal 

SIN challenges the T'ribunal's rejection of a "fee­
generated" formula for awarding distributions. By using 
such a formula, which links the distribution of royalty 
fees to the amount of fees paid into the Fund, SIN claims 
that it is entitled to a larger Phase II award for its 
Spanish language programming. SIN also challenges the 
Tribunal's Phase II award to MP AA, as did the Devo­
tional Claimants, for having been made without proper 
regard to copyright ownership. Because neither of these 
arguments provides a defensible reason for upsetting the 
Tribunal's Decision, we affirm the Tribunal's allocation 
to SIN. 

To begin, we reject SIN's contention that the Tribunal 
was ,obligated to issue a general rule on the validity 1Jel 
non of fee-generated methodologies; the Tribunal is un­
der no obligation to proceed by general_ rulemaking. See 
SEC v. Chenery Corp., 332 U.S. 194, 201-03 (1947); 
Trans-Pacific Freight Conference v. Federal Maritime 
Commission, 650 F.2d 1235, 1244 (D.C. Cir. 1980), cert. 
denied, 451 U.S. 984 ( 1981). It is sufficient that the Tri-
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bunal explained that it chose not to address the general 
validity of fee-generated formulas because "the record 
establishes that the formula presented by SIN contains 
such incomplete and unreliable data that it could not be 
utilized for distribution purposes, regardless of what con­
clusion we might reach as to its rationale." 47 Fed. Reg. 
9,896 ( 1982). The Tribunal's position is supported by 
substantial evidence in the record. See, e.g., id. ( "It has 
been established that SIN does not own approximately 
40% of the program"); JA 9440 (SIN's definition of 
"p1imary market zone" was conceded to bear no relation 
to the definition established in FCC rules) ; J A 9358, 9431 
(indicating that SIN's studies were judged by SIN to jus­
tify, at various times, such inconsistent distributions as 
$184,384; $210,000; and $311,000). 

': We also reject SIN's challenge to the Tribunal's award 
to MP AA. SIN raises virtually the same objections-­
regarding copy1ight ownership-as were raised by the 
Devotional Claimants. As \Ve explained in our discussion 
of Nos. 82-1213, 82-1326, and 82-1327, however, such a 
challenge cannot withstand scrutiny. See supra pages 33-
34. Moreover, as we explained in our discussion of No. 
82-1372, supra pages 13-21, the reasonableness of the 
Tribunal's allocations to both MP AA and SIN are sup­
ported by substantial evidence. Accordingly, for the rea­
sons stated in these earlier aspects of our decision, as well 
as for those reasons added above, we affirm the Tribn­
nal' s 0.7% Phase II allocation to SIN. 

D. No. 82-1371, NAB v. Tribunal 

As a final matter, we consider two arguments advanced 
by NAB. First, on behalf of television broadcasters, NAB 
seeks reversal of the Tribunal's conclusion that no Phase 
I award could legally be accorded television broadcasters 
for the value of their contribution to sports telecasts. 
Second, on behalf of commercial radio broadcasters, NAB 
cha11enges the Tribunal's failure to make any Phase I 
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award for the distant carriage of radio signals by cable. 
We consider these arguments seriatim. 

l. NAB's Claims Regarding Sports Telecasts 

In the 1979 proceeding, NA.B took the position that 
some of the funds distributed to the sports claimants 
should be allocated to television broadcasters for their 
copyrightable contributions to the quality of sports tele­
casts. To this end, NAB introduced evidence attempting 
to demonstrate the manner in which broadcasters' efforts 
-· such as instant replay, split screens, play-by-play com­
mentary, and video/ audio editing-add to the enjoyabil­
ity of a sports telecast. See, e.g., Tr. 3216-31, JA 1466-81 
( videotapes of the 1981 Rose Bowl football game and of 
a 1981 Dodgers-Cubs baseball game). Although the Tri­
bunal allowed this evidence into the record, it subse­
quently granted a request by the Joint Sports Claimants 
for a declaratory ruling that the 1976 Copyright Act for­
bade the Tribunal from awarding any "sports" royalty 
fees to_ television broadcasters. Specifically, the Tribunal 
reiterated its view, expressed in its 1978 Distribution De­
termination, that 

there is a clear course of action by the Congress [in 
·the 1976 Copyright Act] ... which compels the 
award of cable royalties for sports programming to 
the sports league, in the absence of contractual ar­
rangements specifically providing that such royalties 
shall be distributed to broadcaster claimants. 

45 Fed. Reg. 63,035 (1980) (1978 Determination); see 
47 Fed. Reg. 9,893 (1982) (adopting rationale from 1978 
Determination in Tribunal's 1979 Decision); CRT Order, 
Sept. 30, 1981 (granting JSC request for declaratory 
ruling). 

This court's subsequent decision in NAB v. CRT 
squarely rejected the Tribunal's interpretation of the 
Act: 
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Although there is some confusion in the legislative 
history, Congress clearly seemed to contemplate Tri­
bunal recognition of the copyrightable interests [of 
broadcasters in sports telecasts] : 

"When a football game is being covered by four 
television cameras, with a director guiding the activi­
ties of the four cameramen and choosing which of 
their electronic messages are sent out to the public 
and in what order there is little doubt that what the 
cameramen and the director are doing is what con­
stitutes "authorship." 

675 F.2d at 378 (quoting House Report at 52). Given 
that the Tribunal's evaluation of NAB's claim thus rests 
on an incorrect legal premise, NAB urges us to remand 
its claim regarding sports broadcasting to the Tribunal. 
We agree that a remand is in order; as we stated in 
NAB v. CRT, "the Tribunal has no authority under the 

\ Act to ignore valid copyright claims." Id. at 379. Al­
though it is true that the NAB . v . CRT court found a 
remand unnecessary, that decision rested on N AB's fail­
ure to -introduce evidence in the 1978 proceeding from 
which the Tribunal could conclude that NAB's interests 
were of more than a "quantitatively de minimis" value. 
Id. As NAB itself admits, "In the 1978 proceeding ... 
the record contained no evidence regarding the value of 
the relative copyright contributions of broadcasters and 
sports teams to telecasts of sports events." NAB Brief at 
19. In contrast, however, NAB did introduce evidence in 
the 1979 proceeding which attempted to demonstrate the 
value of N AB's contributions to sports telecasts. While 
we recognize that this evidence addresses "quality," one 
of the Tribunal's secondary criteria, we note that the 
Tribunal has found compensable va1ue in other programs 
( notably those of PBS and NPR) largely on the strength 
of this factor. However probative of marketplace value 
NAB's evidence may prove to be, it is not our role to 
second guess . the Tribunal's distributions; the assessment 
of NAB's evidence belongs, in the first instance, to the 
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Tribunal. We express no view on the distribution ( if 
any) due broadcasters for their contributions to sports 
telecasts. 

In remanding the case to the Tribunal, we also express 
no view on NAB's assertion that broadcasters are entitled 
to a specified percentage~ither 36.5% or 18.25%--of 
the royalty fees allocated for sports programming. The 
bases for NAB's claim are two-fold: (1) that in 36.5% 
of the 1979 sports telecasts, U.S. television broadcasters 
cre9-ted the programs and did not assign the copyrights 
in those programs to the sports teams; and ( 2) that tele­
vision broadcasters are either the sole "authors" of these 
broadcasts ( entitling them to 36.5 % of the Tribunal's al­
location for sports) or are one of the "joint authors" 
(entitling them to one-half of the royalty fees allocated 
to these telecasts, or 18.25 % ) . Whatever the merits of 
this claim, NAB was not permitted to raise it before the 
T•ribunal. Accordingly, the claim is not properly raised, 
in the first instance, on appeal. See D.C. Transit Sys­
tem, Inc. v. Washington Area Transit Commission, 466 
F:2d 394, 413-14 (D.C. Cir.) (judicial review of admin­
istrative action limited to matters upon which the agency 
has had the opportunity to pass), cert. denied, 409 U.S . 
. 1086 (1972). Because the Tribunal had previously (and 
erroneously) precluded NAB from raising "ownership" 
claims in the 1979 proceeding, see CRT Order, Sept. 30, 
1981, however, we expect that NAB will be allowed to 
raise its authorship/ joi:n,t claim to the Tribunal on re­
mand. 

2. NAB's CT,aim Regarding Commercial Radio Broad­
casters 

Although cable systems generally are associated with 
the importation of distant television signals, many cable 
systems are equipped to import distant radio signals as 
well; the 1976 Copyright Act clearly authorizes the 
Tribunal to use the Fund to compensate "nonnetwork 
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programming consisting exclusively of [distant] aural 
signals." 17 U.S.C. §lll(d)(4)(C) (Supp. V 1981). 
In its 1979 Decision, however, the Tribunal concluded 
that it had been "unable to discern any significant 
marketplace value or benefit from distant commercial 
radio carriage," 47 Fed. Reg. 9,894 (1982), and hence 
made no award to commercial radio broadcasters. On ap­
peal, NAB contends that this non-award (1) is unsup­
ported by substantial evidence, and (2) cannot be rec­
onciled with the Tribunal's 0.25% Phase I award to 
NPR and with the Tribunal's Phase I award to the Music 
Claimants for the performance of copyrighted music on 
distant radio signals. While we find much of NAB's claim 
overstated, the apparent inconsistency of the Tribunal's 
treatment of Music and NAB forces us to remand the 
case to the Tribunal either for re-distribution or for an 
improved explanation of its non-award to NAB. 

At the outset, we reject NAB's contention that its non­
award is unsupported by substantial evidence. Although 
NAB introduced evidence which attempted to demon­
strate the benefit of radio carriage to cable, see, e.g., 
J A 1349 ( cable systems typically charge separately for 
radio service), there is substantial evidence in the record 
to support the Tribunal's conclusion that commercial 
radio's value in the cable marketplace is sufficiently de 
minimis as not to warrant an award, see, e.g., Testimony 

- of Mr. Hall, Storer Cable Executive, Tr. 2567-71 
(Storer Cable does not even attempt to ascertain the 
number of FM radio connections); Testimony of Mr. 
Abrams, Radio Programming Expert, Tr. 2708, JA 1389 
( cable carriage of radio signals as of this point is not 
a significant factor in the radio broadcasting industry). 
The mere fact that the Tribunal relied on testimony 
(notably that of Mr. Frank Mankiewicz, then-President 
of NPR) which surmised that there might be "some" 
appeal to distant commercial radio signals, 47 Fed. Reg. 
9,894 (1982), does not suffice to establish for NAB af- · 
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firmative evidence, under the Tribunal's allocational 
criteria, mandating an award. 

we· also reject NAB's contention that the Tribunal's 
non-award to commercial radio is necessarily inconsistent 
with the 0.25% Phase I award to NPR. As the Tribunal 
explained, NPR 

is a producer and syndicator of innovative, distinc­
tive and quality radio programming that is trans­
mitted by a number of cable systems as a distant 

· signal. As with our review of the PBS claim, some 
customary guides to judging the marketplace value 
of program product are not useful. The record sup-

.. ports a finding that the programming has a special 
': appeal, which justifies an award. 

47 Fed. Reg. 9,894 (1982). There is substantial evidence 
for the Tribunal's conclusion that NPR's programming is 
of a distinctive quality, see, e.g., Summary of NPR's Evi­
dentiary Position, 47 Fed. Reg. 9,887 (1982) (NPR re­
ceives 100 times more awards than commercial radio), 
and ·for its conclusion that the quality of NPR's pro­
gramming has special appeal to cable subscribers, see, 
e.g., Affidavit of Janice Hill, NPR Deputy General Coun­
sel, JA 64-66 (summarizing NPR's exhibits of letters of 
support to NPR for distant cable listeners). Given these 
documented differences in quality between commercial 
and public radio, we find the Tribunal's exceedingly 
small 0.25 % award to .NPR to be within a zone of rea­
sonableness bounded, on the one hand, by the record evi­
dence of NPR's quality and, on the other, by the record 
evidence of radio's generically de minimis value in the 
cable marketplace. The miniscule award to NPR is not 
necessarily inconsistent with the de minfrnis value of 
radio generally. 

_ We have difficulty, however, in reconciling the Tribu­
nal's award to the Music Claimants with its non-award 

. to commercial · radio broadcasters. Although the Tribunal 
did not specify how much of Music's 4.25% Phase I 
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award was meant to reflect the use of copyrighted music 
on retransmitted radio, as opposed to television, signals, 
the Tribunal made clear that some of Music's award was 
intended to compensate copyright holders for the use of 
their music on radio: 

We find in the record in the cases of several parties 
sufficient evidence for use to include in our award 
to music some compensation for the significant per­
formance of copyrighted music on distant radio sig­
nals. The useful evidence on this issue is based on 
time, and even within that standard the record is 
not clear. . . . However, the total of copyrighted 
riiusic is such as to warrant an award to music. 

47 Fed. Reg. 9,894 (1982). While, viewed in isolation, 
we find no fault with the Tribunal's reliance on Music's 
"time" evidence, we find the Tribunal's award to Music 
fairly ~ne:irnli,cable in light of the Tribunal's position, in 
explaining its non-award to NAB, that radio retrans­
mission by cable ( which presumably includes retrans­
mission of radio's music) has virtually no marketable 
value whatsoever. The mere fact that Music introduced 
evidence indicating that approximately 70 % of the total 
time of commercial FM radio stations is occupied by 
music, see Tr. 2708-10, JA 146, does not seem to war­
rant an award given the Tribunal's conclusion, vis-a-vis 
NAB, that it had been unable to discern any market­
place value for all ( 100.%) of distant commercial radio 
carriage, 47 Fed. Reg. 9,894 (1982). Contrariwise, the 
Tribunal's award to Music suggests that it,<; noa a:wal:d 
to NAB was arbitrary. 

On appeal, counsel for the Tribunal suggests that "an 
award for the musical content of radio signals is not in­
consistent with the denial of an award for the format 
of a rock-and-roll or country-and-western station." 
Tribunal Brief at 39 ( emphasis added). Whatever the 
merits of this distinction, it constitutes the sort of post­
hoc rationalization on which the defensibility of the 
Tribunal's distributions cannot depend: 
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[A] reviewing court, in dealing with a determination 
or judgment which an administrative agency alone is 
authorized to make, must judge the propriety of such 
action solely by the grounds invoked by the agency. 
If those grounds are inadequate or improper, the 
court is powerless to affirm the administrative action 
by substituting what it considers to be a more ade­
quate or proper basis. 

SEC v. Chenery Corp., 332 U.S. 194, 196 (1947). As we 
read the Tribunal's Decision, it denied an award to com­
mercial radio broadcasters because it was unable to dis­
cern any marketplace value to distant commercial radio 
carriage in toto, and not because it failed to discern any 
value to the "formatting" element of a radio signal. In­
deed, we are not even certain that the Tribunal would 
subscribe to its counsel's post-hoc suggestion. The Tribu­
nal expressly concurred in PBS's assessment of the com­
mercial radio evidence, 47 Fed. Reg. 9,894 & n.494, and 
PBS gave particular weight to the testimony of Mr. Lee 
Abrams, a commercial radio analyst, see PBS Proposed 
Findings of Fact at 100, repri,nted in JA 159-60. Included 
in Mr. Abrams' testimony, however, was his belief that 
the "format" element of a radio signal was more impor­
tant than the "music" element: 

Radio stations play records. The same records are 
available to all radio stations. Why is it, then, that 
some stations succeed in attracting and appealing to 
many listeners and others fail? The answer is for­
matting. Formatting is the pre-planning and control 
of all elements of a radio station's presentation so as 
to create a consistent and unified sound. 

Tr. 2610-11, JA 1358-59 (emphasis added). Moreover, 
the context of the Tribunal's only specific reference to 
".format"-in a quotation from Mr. Frank Mankiewicz-­
does not readily lend itself to a distinction between Music 
Claimants and commercial broadcasters. Mr. Mankiewicz 
testified: 
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[I] t is difficult to imagine the appeal in community 
'A' of an additional top 40 station whose signal is 
b [r] ought from community 'B'. Since commercial 
radio stations, with very few exceptions, are using 
one of five, or, perhaps, at the most, six formats 
which are present in every commercial market, our 
feeling is that the appeal of an imported commercial 
station signal is very limited. 

47 Fed. Reg. 9,894 (1982). As we indicated in NAB v. 
CRT, Mr. Mankiewicz's allusion to "the ubiquity of 
recorded music" may provide an adequate basis on which 
to deny an award to commercial radio claimants in gen­
eral. See 675 F.2d at 379-80 (reviewing 1978 Determina­
tion in which Tribunal made no award to either the 
"music" or "format" elements of retransmitted radio 
signals). But Mr. Mankiewicz's testimony provides a 
questionable basis on which to foreclose broadcasters 
from an award because of the ubiquity of their for­
matting while simultaneously granting an award to the 
Music Claimants because their ubiquitous music was 
played 70 % of the time. See also NPR Intervenor Brief 
at 9; NAB Reply Brief at 13-14 (indicating that 15,% of 
commercial radio stations, constituting more than four 
times the number of NPR stations, provide relatively un­
common program formats). 

Although it may well be that the Tribunal can ade­
.. quately explain its different treatment of the Music and 

commercial broadcasting radio claimants, the _inadegua-~ 
.~ of its present explanation requires us to set asid_e 
its "radio" award to Music and non-award to NAB as 
arbitrary. Accordingly, · we remand these aspects of the 
Tribunal's Decision to the agency.* 

* In its intervenor's brief, the Canadian Broadcasting Cor­
poration ( CBC) also challenges the Tribunal's Decision; in 
particular, CBC objects to what it perceives to be a non-award 
for CBC FM "public" radio. Although CBC's claim is not 
properly before us in a petition for review, we note that 
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CONCLUSION 

As we indicated in NAB v. CRT, the Tribunal faces 
a difficult task in conducting the distribution of cable 
royalties ''because of the number of claimants and the 
inescapably qualitative problem of evaluating their com­
peting claims." 675 F.2d at 385. Our appreciation of the 
complexities involved in cable royalty distribution has not 
diminished; indeed, the Tribunal's task may become even 
m()re . difficult as claimants attempt to interpret the 
nuances of the Tribunal's past decisions and to improve 
accordingly the sophistication of their evidentiary pre­
sentations. Although, in many respects, we find chal­
lenges to the Tribunal's 1979 Decision to reflect little 
more \than the boundless litigiousness of disappointed 
claimants, the increasing complexity of the Tribunal's 
allocations only underscores, in other respects, the need 
for improved ~ in the Tribunal's decisionmaking. 
As this court nas stated before: 

We wish to emphasize ... that precisely because of 
the technical and discretionary nature of the Tribu­
nal's work, we must especially insist that it weigh all 
the relevant considerations and that it set out its 
conclusions in a form that permits us to determine 
whether it has exercised its responsibilities lawfully. 
Courts may not make the judgments entrusted to 
politically-accountable institutions. They can and 
must, however, ensure that those judgments provide 
a basis for popular review by requiring that the 
choices they reflect are informed by the views of all 
interested parties and are fully disclosed. 

CBC's objections appear misplaced-the Tribunal's 0.75% 
Phase II award for Canadian broadcasting was meant to ex­
clude only commercial, but not CBC FM, radio. S ee Tribunal 
Brief at 41 (" The Tribunal did not make separate awards 
for television and radio. The Tribunal did not treat CBC FM 
radio as a commercial operation . ... "). 
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Nati01'Uil Cable Television Association v. Copyright 
Royalty Tribunal, 689 F.2d 1077, 1091 (D.C. Cir. 1982) 
(Bazelon, J.). 

We do not mean to charge the Tribunal with needless 
formalism: given its burden of simulating the subtleties 
of the cable marketplace within a one-year decisionmak­
ing period, Jhe Tribunal need not lace its distribution 
determinations with unnecessary rhetoric. But Congress 
~ ted the Tribunal to state in detail the criteria, 

~ dings, and "specific reas~for its determina- )1-
tions." 17 U.S.C. § 803 (b) ( Supp. V 1981). The Tribu-
nal may not abdicate this responsibility. Nor may it at-
tempt to distinguish apparently inconsistent awards with 
simple, undifferentiated allusions to a 10,000-page record. 
As the Tribunal continues to accumulate experience with 
royalty fee distributions, we continue to hope that the 
clarity of its decisionmaking will improve. 

For the reasons discussed above, the Tribunal's 1979 
Decision is remanded for the reconsideration described 
in Parts III B and III D of this opinion and is, in all 
other respects, affirmed. 

So ordered. 
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-■ In Ronald Reagan's Washington, regulation may be out and the marketplace in-but you 
couldn't prove it by the Copyright Royalty Tribunal, which shuffles millions of dollars among 
contending corporations. Possibly the capital's weirdest bureaucracy, the tribunal takes money 
from cable TV companies and hands it out to owners of programs that the cable operators pick 
off the air. This year it will dish out perhaps $90 million. The tribunal has never been a -favorite 

::~~~~1 
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A , ix-year-old government agency takes millions from cable TV operators and hands it out to program owners. The money shuffle rs (from left): 
Chainnari Thomas Brennan, Comm/ssioner Eddie Ray, and Commissioner Douglas Coulter. Two seats on thetn·buna/ are vacanl 
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Plush it isn't in the tribunal's offices in downtown Washington, D. C., which don't even include a hean·ngroom. 

of the program owners, who think they get 
shortchanged. Lately it has also been alienat­
ing cable operators by raising rates. 

The tribunal was created in 1976 by a Con­
gress eager to encourage the cable industry. 
The Copyright Act of that year gave the ca­
ble industry, record manufacturers, non­
commercial broadcasters, and jukebox own­
ers the right to use copyright works without 
getting the owner's permission or negotiat­
ing a price. Instead, in the case of cable, the 
user simply takes the program off the air and 
in exchange pays a fee into a royalty fund 
that the tribunal later divides among copy­
right owners. The cash goes primarily to the 
major motion picture studios, syndicated 
program producers, public TV, televised 
sports, cornmercial TV stations, and music 
performing rights societies such as ASCAP. · 

For cable operators the price has been 
right. They pay nothing to retransmit local 
TV broadcasts, which the Federal Communi­
C2 s Commission requires them to do. 
C0 .. ,,ress decreed that in return for picking 
up and rebroadcasting a "distant signal"­
from a TV station outside the local market­
RE.sEARCH AssoclATT Craig C. Carter 
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a cable TV operator had to remit up, r.o 0.7%. 
of his revenues from basic monthly ~uoscnp­
tions. That, as cable adversary Jack Valenti, 
president of the Motion Picture Association 
of America (MPAA), is fond of arguing, is 
less than cable companies pay for postage to 
mail their monthly bills to subscribers. 

In 1980 the tribunal, exercising its author­
ity to adjust Congress's original rate for infla­
tion, boosted the top price of a distant signal 
to 0.8% of the operator's basic revenues 
(that price~ ~ince risen further to a maxi-, \_ 
mum of; 1.4%) . .:,oon thereafter, the FCC 
ended TV bruadcasters' right to demand that 
cable systems "black out" non-network pro­
grams to which the broadcasters had exclu­
sive local rights. The agency also reil}oved a 
ceiling on the number of signals a cable oper­
ator could retransmit; for cable systems in 
the 50 largest U.S. markets; the ceiling gen-

. erally was six. In response, the tribunal in 
1982 raised th~ ;wr;e of each additional dis­
tant signal to 3. 75%. of basic revenues. 

The result: a itiror in the cable industry 
and among its friends in Congress. The Na-· 
tional Cable Television Association, the in­
dustry's largest trade association, has sued 

the tribunal for abuse of power and has per­
suaded friendly congressmen to introduce 
bills to restrict the tribunal's authority. Con­
gressman Robert Kastenmeier, the Wiscon­
sin Democrat who helped mastermind the 
original legislation and who chairs the House 
subcommittee that oversees the tribunal, 
calls the new rates "ridiculous." He says he 
is considering several alternatives to the tri­
bunal: "A federal court, an adnµnistrative law 
judge, arbitration- anything but this." 

The tribunal as it now functions has been 
compared with the TV game show Let's 
Make a Deal. Indeed, a lawyer dressed like a 
rabbit jumping up and down, crying, "Pick 
me, pick me," is not a bad metaphor for what 
actually takes place at the tribunal. 

HE LAW directs it to divvy up the 
dough among categories of program 
producers-moviemakers, sitcom 
syndicators, professional sports, and 

the.like. The members of each category then 
meet to divide the proceeds among them­
selves, with the tribunal stepping in to make 
the decision if they can't agree among them­
selves. (In 1978 and 1979, most categories 
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failed to find common ground, forcing the tri- Gracing this tribunal are no 
bunal to allocate the money.) The decisions vaulted ceilings or 
are supposed to reflect the benefit cable op-
erators derived from each category of pro- Romanesque arches, but 
gr~g an_d, within categories, from each dimly lit hallways walls bare 
owner s particular programs. . ' 

The pleadings are intense, since one party except for a peeling map of the 
succeeds at the expense of another. Armed world and linoleum-covered 
with Nielsen ratings, attitudinal surveys, ' 
economic regression analyses, videotapes, floors. Only one 
and criticisms of one another, each party corrnnissioner has any 
tries to convince the tribunal that its pro- b k d · · 1 
grams bestow the igreatest benefit on cable ac groun m copyright aw. 

publicans for Reagan-Bush, is the former 
president of Eddie Ray Music Enterprises 
and founder of the Tennessee College for the 
Recording Arts, a vocational music school 

The commission holds hearings about 60 
days a year. When in session the commis­
sioners gather up notes, transcripts, and 
nameplates and head for borrowed quarters 
since they have no hearing room of their 
own. The tribunal may be the only govern­
ment agency to have called off a hearing be­
cause of razj, Threatened by a blackening 
sky and predictions of heavy thunderstorms. 
the commissioners, who had come to work operators and that it suffers the greatest ~ 

hann from cable retransmissions. The com­
missioners find themselves doing the impos- · asn't that the awards were wrong, but 
sible-"weighing the value of Casablanca the tnbunal justified them "with simple, un­
against a New York Mets game," in the differentiated allusions to a 10,000-page rec­
words of Chairman Thomas Brennan. ·ord." In the future, the ~ourt said, it would 

}U.that morning without raincoats or umbrellas 
or means of keeping their papers dry, re­
paired to their quarters before the day's 
hearings were scheduled to end. "We 
haven't had to meet in the park yet," says 
Brennan, "but that day may come." The tribunal's decisions are finely cahbrat- not look at the tribunal's handiwork so "char: 

ed-and unavoidably arbitrary, For 1979 it itably" and warned that "the time -f~r irn­
handed out a total of $20.6 million m royalties IrrQYeinent.is_now." 
as follows: 70% to the MPM, which repre- Many in Congress doubt whether the tn­
sents movie producers and program syndica- bunal is up to the task. Senator Charles Ma­
tors; 15% to sports; 5.25% to public broad- thias CR-Maryland), chairman of the · Senate 
casting; 4.5% to b~oadcasters; 4.25% to subcommittee on patents, copyrights, and 
music performing rights societies; 0.75% to trademarks, calls it "a resting ground for p 
Canadian TV broadcasters; and 0.25% to Na- litical barks." A former tnbunal cfiairinan 
tional Public Radio. Its allocations in the Clarence James, told Congress the tribun 
years since have remained essentially the should be abolished. Then he resigned, ex­
same. -- plaining that people shouldn't get full-time 

N
O SOONER was the 1979 alloca­
tion armounced than all 14 pro­
gramming groups and their 40 at­
torneys went to court to overturn 

or sustain the tribunal's decision. The MPM 
asked for more than its 70% share, arguing 
that the tribunal awarded too much to profes­
sional sports and to programs produced 
by copyright owners not represented by( 
MPM, such as the producers of the Dona-J 
hue show. The Spanish International Ne;­
work (SIN), a source of Spanish-language 
programs, sued to increase its award ar'the 
expense of the MPM parties, who, in tum, 
filed a cross brief praising the wisdom of the 
tribunal's decision to give SIN 0.7%. 

The "devotionals"-the tribunal's name 
for such offerings as the Christian Broadcast­
ing Network and Jerry Falwell's Old-Time 
Gospel Hour-bitterly attacked the tribunal's 
decision since they got nothing. In reply, the 
tribunal noted that the devotionals get dona­
tions cfuectly from viewers, and stood by its 
position that they should get no other earthly 
reward. 

Last year a U.S. Court of Appeals threw 
out all but two of the complaints.,However, it 
cfuected the tribunal to reconsider its deci­
sion to give the devotionals nothing and to 
shut out broadcasters for their sports pro­
gramming. The problem, the court said, 

pay for part-time work. The General Ac­
coirnting Office agreed that tnbunal me 
hers are overpaid and underqualified. 

The tribunal's shortcomings stem partly_ 
from Congress, which provides for a budget 
of about half a million dollars a year. Three 
presidentially appointed commissioners and 
three secretaries represent the agency's 
present complement. At the moment, two 
commissioners' seats are vacant. Those QJ1 

hand go about their task in a tiny corner of a 
nondescript building in downtown Washin 
to~Cracmg this tribunal are no vaulted ceil­
mgs or Romanesque arches, but dimly lit hall­
ways, walls bare except for a peeling 
map of the world, and linoleum-covered 
floors. Inside, the commissioners' offices 
are furnished with government-regulation 
desks, industrial-strength carpeting, Vene:: 
tian blinds, and brown-edged plants. 

Only one commissioner of .the seven who 
have served since 1977 has any background 
in copyright law--£h . re _ 1 who 
was counsel to the Senates bcommittee that 

· oversees copyright matte s before his ap­
pointment in 1977. The s cond senior com­
missioner is Douglas C ulter, a freelance 
writer who worked in the McGovern and 
Carter presidential paigns. The third 
commissioner is Ed ·e Ray, who was ap­
pointed by Presiden Reagan in 1981. Ray, 
the California state <.µ-uuw of Black Re-

'

HE TRIBUNAL has found a friend of 
sorts in MPM President]ack Valenti. 
whose claimants have always won the 
lion's share of the royalties. Back in 

1976, Valenti argued strenuously for negoti­
ated deals between copyright holders and ca­
ble operators, and disparaged the current 
system as "something out of Alice in Won­
derland, where reruns of M*A *S*H have 
the same value as The Te.xas Chainsaw Mas­
sacre." Valenti still argues that negotiated 
deals would give movie and program syndi­
cators revenues at least ten times what they 
are getting now from cable operators, but he 
speaks no ill of the tnlmnal. "They do µie 
best they can," he says. 

The best ain't bad for Valenti & Co. In 
. 1983 the MPAA received over $25 million 

from the tnbunal for programs cable opera­
tors picked up in 1982. The MPAA in tum. 
divides that pie according to a formula de­
vised by the A.C. Nielsen Co.; the main reciJr­
ients include MGM-UA, Twentieth Century-­
Fox, and MCA. How important this source of 
revenue has become- to the industry was 

demonstrated last year when one of the larg­
est motion-picture companies in the worlc 
asked MPAA for an advance on its royalrues... 
The MPM turned the moviemaker do'II,""._ 
Thanks to the tnbunal, Jack Valenti and h:s 
trade association have acquired new clout ii:: 
Tinseltown. 

. f 
■ Cable TV operat_o!~ [ace some big ~ 

1 
that broadcasters don't state and local frz:::­
chise fees, stringing and burying cables, se:-­
vice calls. For programming, though, ~h=.e 
the tribunal has raised cable operators' COS3 

and may do so again, the prospect is th.at c:c­

ble will continue to enjoy low basic progra=.-

1 

ming costs compared with broadcast TV br 
quite a while. C 
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tion 116 of this title], such petitions 
may be filed in 1990 and in each sub­
sequent tenth calendar year. 

Immediate Review of Cable Television 
Rates tor Certain Purposes. Sec,tion 
804(b) [section 804(b) of this title] pro­
vides that following an event described 
in Section 801(b)(2)(B) or (C) [section 
80l(lJ) (2) (B) or (C) of this title], any 
owner or user or a copyrighted work 
whose royalty rates are specified !Jy Sec­
tion 111 [section 111 of this title], or by 
a rate established by the Commission, 
may, within 12 months, file a petition re­
questing an adjustment of the rates. In 
this event the Commission is required to 
proceed as In Section 804(a) (2) [section 
804(a) (2) of this title). Any change in 
the royalty rates made by the Commis­
sion pursuant to this provision may be 
reconsidered in 1980, 1985, and each fifth 
calendar year thereafter in accordance 
with the prov1s10ns in Section 
80l(b) (2) (B) or (C) [section 801(b)(2) (B) 
or (C) of this title). 

The purpose of this provision is to re­
flect the Committee's concern about any 
change in the rules and regulations of 
the FCC pertaining to cable carriage of 
distant signals or to syndicated or sports 
program exclusivity. The Committee be­
lieves that if these rules and regulations 
are revised , amended, or changed in any 
manner by the FCC, any owner or user 
or a copyrighted work should have an 
Immediate right, exercisable for a 12 
month period following the date such 
changes are finally effective, to request 
an adjustment of the royalty rates speci­
fied in Section 111 [section 111 of this ti­
tle) . Further, it is the Committee's in­
tent that any change made by the Com­
mission pursuant to such a petition may 
be reviewed again in 1980, 1985, and each 
subsequent fifth calendar year, as the 
case may be, and under the standards es­
tablished in Sections 801(b) (2) (B) and 
(C) [section 80l(b) (2) (B) and (C) of this 
title] . It Is also the Committee's intent 
that the ability to petition the Commis ­
sion to adjust the rates pursuant to this 
subsection Is not limited, following the 
first adjustment, to the subsequent five 
year periods specified, but may arise at 
any time as FCC rule changes describe,! 
above take place. 

Institution of Proceedings to Adjust 
Public Broadcasting Royalty Rates. Sec­
tion 804(c) [section 804(c) of this title] 
provides that the institution of proceed­
ings under Section 80l(b) (1) [section 
801(b) (1) of this title] concerning the de­
termination of reasonable terms and rates 
of royalty payments as provided in Sec-

tion 118 [section 118 of this title) shall 
proceed when and as provided in that 
section. 

Institution of· Proceedings to Distribute 
Royalty Fees. Section 804(d) [section 
804(d) of this title] provides that with 
r espect to proceedings under Section 
801(b) (3) [section 801(1>) (3) of this title) 
concerning the distribution of royalty 
fees in certain circumstances under Sec­
tion 111 or 116 [section 111 or 116 of this 
title] the Chairman of lhe Commission 
shall, upon determination hy the Com­
mission that a controversy exists con­
cerning such distribution, publish a no­
tice of commencement of proceedings to 
distribute the royalty fees in the Federal 
Register. 

Prompt Resolution of Proceedings. 
Section 804(e) [section 801(e) of thls ti­
tle] provides that all proceedings insti­
tuted by the Commission shall be initiated 
without delay following publication of 
the notices specified in this section and 
that the Commission is required to ren­
der a final decision in any such proceed­
ing within one year from the date of 
publication of the notice. 

Judicial Review. The Senate bill pro­
vides that, following a final determina­
tion in any proceeding with respect to 
royalty rates, the Copyright Royalty Tri­
bunal is to transmit its decision to the 
Senate and House of Representatives for 
review. Within 90 days of such trans­
mittal either House of Congress may nul­
lify the determination of the Tribunal by 
adoption of a resolution expressing dis­
approval of such determination. J"udlclal 
review of determinations of the Royalty 
Tribunal under the Senate bill is permit­
ted only where: (1) The determination 
was procured by corruption, fraud, or 
undue means; (2) there was evident par­
tiality or corruption in a,ny of the mem­
bers of the Tribunal, or (3) any member 
or the Tribunal was guilty of any mis­
conduct by which the rights of any party 
were prejudiced. 

The Committee concluded that determi­
nations of the Copyright Royalty Com­
mission were not appropriate subjects tor 
regular review by Congress and that the 
provisions of the Senate bill providing 
for judicial review were far too restric­
tive. Therefore, It amended the Senate 
bill to eliminate automatic Congressional 
review and to broaden the scope of judi­
cial review. 'l'he amended bill provides 
for the full scope of judicial review pro­
vided by Chapter 7 of the Administrative 
Procedure Act [section 701 et seq. of Ti­
tle 5, Government Organization and Em­
ployees]. Congressional review of the ac-

742 

Ch. 8 COPYRIGHT ROYALTY TRIBUNAL 17 § 801 
tivitles of the Copyright Royalty Com­
mission will occur as part of the over­
sight functions of the )udiclary Commit­
tees of the House of Representatives and 
the Senate. The oversight process will 
provide the Congress sufficient informa­
tion to determine whether statutory 
changes are needed at some time in the 
future . 

The expanded judicial review provided 
in the Committee amendment will permit 
much more detailed, thoughtful, and 
careful review of possibly arbitrary or 
capricious determinations of the Commis­
sion than can be provided by Congres­
sional review. 

Conferenee Committee Notes. House 
Conference Report No. 94-1783. Senate 
Bill. Chapter 8 of the Senate bill [this 
chapter] established a Copyright Royalty 
Tribunal in the Library of Congress, for 
the purpose of periodically reviewing and 
adjusting statutory royalty rates with re­
spect to the four compulsory licenses 
provided by the bill, and of resolving 
disputes over the distribution of royalties 
from cal>le transmissions and jukebox 
performances. Upon certifying the exis­
tence of a controversy concerning d istri­
bution of statutory royalty fees, or upon 
periodic petition for review of statutory 
royalty rates by an interested party, the 
Register of Copyrights was to convene a 
three-member panel to constitute a Copy­
right Royalty Tribunal to resolve the 
controversy or review the rates. Determi­
nations by the Tribunal were to be sub­
mitted to the two Houses of Congress, 
and were to be final unless voted upon 
and rejected by one of the two Houses 
within a specified period. Rate adjust­
ments were not subject to judicial re­
view, and the grounds for judicial review 
of royalty distributions were limited to 
misconduct or corruption of a Tribunal 
member. 

House Bill. The House bill amended 
chapter 8 [this chapter] to provide for a 
permanent three-member Copyright Roy­
~lty Commission, which was to be an in-

dependent body but would receive ad­
ministrative support from the Library of 
Congress. The commissioners were to be 
appointed by the President for staggered 
five-year terms, and the Commission's 
proceedings were made generally subject 
to the Administrative Procedure Act [sec­
tions 551 et seq. and 701 et seq. of Title 
5. Government Organization and Em­
ployees). Any final determinations of 
the Commission would be revlewable by 
the U.S . Court of Appeals on the basts of 
the record before the Commission. Under 
sections 111, 116, and chapter 8 of the 
House bill [sections 111, 116 of this title 
and this chapter J, the Register of Copy­
rights was to perform the recording 
functions and do the paperwork and ini­
tial accounting connected with the com­
pulsory licensing procedures established 
for cable transmissions and jukebox per­
formances. However, after the Register 
had deducted the costs involved in these 
procedures and deposited the royalties in 
the U.S. Treasury, the Commission would 
assume all duties involved in distributing 
the royalties, regardless of whether or 
not there were a dispute. 

Conference Substitute. The conference 
substitute conforms in general to the 
House bill, hut with several changes. The 
body established by chapter 8 [this chap­
ter) is to be named the Copyright Royal­
ty Tribunal, and is to consist of five 
commissioners appointed for staggered 
seven-year terms by the President with 
the advice and consent of the Senate. 
The Tribunal is to be an independent 
agency in the legislative branch; a new 
section [section 806 of this title] defines 
the responsibilities of the Library of 
Congress to provide administrative sup­
port to the Tribunal , and establishes spe­
cific regulatory authority governing the 
procedures and responsibilities for dis­
bursement of funds. The House receded 
on its language appearing In the last 
sentence of section 80l(b) (1) [section 
80l(b) (1) of this title], and the confer­
ence agreed to a substitute for that lan­
guage. 

§ 801. Copyright Royalty Tribunal: Establishment and pur­
pose 

(a) There is hereby created an independent Copyright Royalty 
Tribunal in the legislative branch. 

(b) Subject to the provisions of this chapter, the purposes of the 
Tribunal shall be-

( 1) to make determinations concerning the adjustment of 
reasonable copyright royalty rates as provided in sections 115 
and 116, and to make determinations as to reasonable terms and 
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rates of royalty payments as provided in section 118. The rates 
applicable under sections 115 and 116 shall be calculated to 
achieve the following objectives: 

(A) To maximize the availability of creative works to the 

public; 
(B) To afford the copyright owner a fair return for his 

creative work and the copyright user a fair income under 
existing economic conditions; 

(C) To reflect the relative roles of the copyright owner 
and the copyright user in the product made available to the 
public with respect to relative creative contribution, tech­
nological contribution, capital investment, cost, risk, and 
contribution to the opening of new markets for creative ex­
pression and media for their communication; 

(D) To minimize any disruptive impact on the structure 
of the industries involved and on generally prevailing in­
dustry practices. 

(2) to make determinations concerning the adjustment of the 
copyright royalty rates in section 111 solely in accordance with 
the following provisions: 

(A) The rates established by section lll(d)(2)(B) may 
be adjusted to reflect (i) national monetary inflation or de­
flation or (ii) changes in the average rates charged cable 
subscribers for the basic service of providing secondary 
transmissions to maintain the real constant dollar level of 
the royalty fee per subscriber which existed as of the date 
of enactment of this Act: Provided, That if the average 
rates charged cable system subscribers for the basic service 
of providing secondary transmissions are changed so that 
the average rates exceed national monetary inflation, no 
change in the rates established by section ,111 ( d) (2) (B) 
shall be permitted: And provided further, That no increase 
in the royalty fee shall be permitted based on any reduction 
in the average number of distant signal equivalents per 
subscriber. The Commission may consider all factors relat­
ing to the maintenance of such level of payments including, 
as an extenuating factor, whether the cable industry has 
been restrained by subscriber rate regulating authorities 
from increasing the rates for the basic service of providing 

secondary transmissions. 
(B) In the event that the rules and regulations of the 

Federal Communications Commission are amended at anY 
time after April 15, 1976, to permit the carriage by cable 
systems of additional television broadcast signals beY

0nd 

the local service area of the primary transmitters of s~ch 
signals, the royalty rates established by section 
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lll(d) (2) (B) may be adjusted to insure that the rates for 
the additional distant signal equivalents resulting from 
such carriage are reasonable in the light of the changes ef­
fected by the amendment to such rules and regulations. In 
determining the reasonableness of rates proposed following 
an amendment of Federal Communications Commission 
rules and regulations, the Copyright Royalty Tribunal shall 
consider, among other factors, the economic impact on 
copyright owners and users: Provided, That no adjustment 
in royalty rates shall be made under this subclause with re­
spect to any distant signal equivalent or fraction thereof 
represented by (i) carriage of any signal permitted under 
the rules and regulations of the Federal Communications 
Commission in effect on April 15, 1976, or the carriage of a 
signal of the same type (that is, independent, network, or 
noncommercial educational) substituted for such permitted 
signal, or (ii) a television broadcast signal first carried 
after April 15, 1976, pursuant to an individual waiver of 
the rules and regulations of the Federal Communications 
Commission, as such rules and regulations were in effect 
on April 15, 1976. 

(C) In the event of any change in the rules and regula­
tions of the Federal Communications Commission with re­
spect to syndicated and sports program exclusivity after 
April 15, 1976, the rates established by section 
111( d) (2) (B) may be adjusted to assure that such rates are 
reasonable in light of the changes to such rules and regula­
tions, but any such adjustment shall apply only to the af­
fected television broadcast signals carried on those systems 
affected by the change. 

( D) The gross receipts limitations established by section 
lll(d) (2) (C) and (D) shall be adjusted to reflect national 
monetary inflation or deflation or changes in the average 
rates charged cable system subscribers for the basic service 
of providing secondary transmissions to maintain the real 
constant dollar value of the exemption provided by such 
section; and the royalty rate specified therein shall not be 
subject to adjustment; and 

(3) to distribute royalty fees deposited with the Register of 
Copyrights under sections 111 and 116, and to determine, in cas­
es where controversy exists, the distribution of such fees. 

(c) As soon as possible after the date of enactment of this Act, 
and no later than six months following such date, the President 
shall publish a notice announcing the initial appointments provided 
in section 802, and shall designate an order of seniority among the 
initially-appointed commissioners for purposes of section 802(b) . 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2594. 
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Historical Note 

References In Text. The date of enact- out as a note preceding section 101 of 
ment of this Act, referred to in subsecs. this title. 
(b)(2)(A) 11nd (c), is Oct. 19, 1976. 

Effecth·e Date. Section effective Oct. 19, 
1976, see section 102 of Pub.L. 94-553, set 

Librar7 References 

Copyrights ~8. C.J.S. Copyright antl Literary Property 
§ 86. 

§ 802. Membership of the Tribunal 
(a) The Tribunal shall be composed of five commissioners ap­

pointed by the President with the advice and consent of the Senate 
for a term of seven years each; of the first five members appointed, 
three shall be designated to serve for seven years from the date of 
the notice specified in section 801(c), and two shall be designated to 
serve for five years from such date, respectively. Commissioners 
shall be compensated at the highest rate now or hereafter 
prescribe 1 for grade 18 of the General Schedule pay rates (5 U.S.C. 
5332). 

(b) Upon convening the commissioners shall elect a chairman 
from among the commissioners appointed for a full seven-year term. 
Such chairman shall serve for a tei:m of one year. Thereafter, the 
most senior commissioner who has not previously served as chair­
man shall serve as chairman for a period of one year, except that, if 
all commissioners have served a full term as chairman, the most 
senior commissioner who has served the least number of terms as 
chairman shall be designated as chairman. 

(c) Any vacancy in the Tribunal shall not affect its powers and 
shall be filled, for the unexpired term of the appointment, in the 
same manner as the original appointment was made. 

Pub.L. 94-553, T.itle I, § 101, Oct. 19, 1976, 90 Stat. 2596. 
1 So in original. Probably should read "prescribed". 

Historical Note 

References In Text. The General 
Schedule, referred to In subsec. (a), Is set 
out in section 5332 of Title 5, Government 
Organization and Employees. 

Effective "Date. Section effective Oct. 
111, 1976, see section 102 of Pub.L. 94--553, 
set out as a note preceding section 101 of 
this title. 

Cross References 

Publishing of notice of proceedings to determine rates and term8 of royalty pay­
ments, see section 118 of this title. 

Copyrights e:,>48. 

Librar7 References 

C.J.S. Copyright and Literary Property 
I ~II 
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§ 803. Procedures·of the Tribunal 
(a) The Tribunal shall adopt regulations, not inconsistent with 

law, governing its procedure and methods of operation. Except as 
otherwise provided in this chapter, the Tribunal shall be subject to 
the provisions of the Administrative Procedure Act of June 11, 1946, 
as amended (c. 324, 60 Stat. 237, title 5, United States Code, chap\er 
5, subchapter II and chapter 7). 

(b) Every final determination of the Tribunal shall be published 
in the Federal Register. It shall state in detail the criteria that the 
Tribunal determined to be applicable to the particular proceeding, 
the various facts that it found relevant to its determination in that 
proceeding, and the specific reasons for its determination. 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2596. 

Historical Note 

Referenc"" In Text. The Atlminlstra­
tive Procedure Act of June 11, 1946, re ­
ferred to In subsec. (a) was repealed and 
the provisions thereof were reenacted as 
subchapter II of chapter 5 ( section Ml et 
seq.), and chapter 7 (section 701 et seq.) , 
of Title 5, Government Organization and 

Employees, by Pub.L. 89-554, Sept. 6, 
1966, 80 Stat. 378. 

Effective Date. Section effective Oct. 
19, 1976, see section 102 of Pub.L. 94-553, 
set out as a note preceding section 101 of 
this title. 

Library References 

Copyrights e:,>48. C.J.S. Copyright and Literary Property 
§ 86. 

§ 804. Institution and conclusion of proceedings 
(a) With respect to proceedings under section 801(b) (1) concern­

ing the adjustment of royalty rates as provided in sections 115 and 
116, and with respect to proceedings under section 801(b) (2) (A) 
and (D)-

(1) on January 1, 1980, the Chairman of the Tribunal shall 
cause to be published in the Federal Register notice of com­
mencement of proceedings under this chapter; and 

(2) during the calendar years specified in the following 
schedule, any owner or user of a copyrighted work whose royal­
ty rates are specified by this title, or by a rate established by 
the Tribunal, may file a petition with the Tribunal declaring 
that the petitioner requests an adjustment of the rate. The Tri­
bunal shall make a determination as to whether the applicant 
has a significant interest in the royalty rate in which an ad­
justment is requested. If the Tribunal determines that the peti­
tioner has a significant interest, the Chairman shall cause no­
tice of this determination, with the reasons therefor, to be pub­
lished in the Federal Register, together with notice of com­
mencement of proceedings under this chapter. 
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(A) In proceedings under section 80l(b) (2) (A) and (D), 
such petition may be filed during 1985 and in each subse­
quent fifth calendar year. 

(B) In proceedings under section 801(b) (1) concerning 
the adjustment of royalty rates as provided in section 115, 
such petition may be filed in 1987 and in each subsequent 
tenth calendar year. 

(C) In proceedings under section 801(b) (1) concerning 
the adjustment of royalty rates under section 116, such pe­
tition may be filed in 1990 and in each subsequent tenth 
calendar year. 

(b) With respect to proceedings under subclause (B) or (C) of 
section 801(b) (2), following an event described in either of those 
subsections, any owner or user of a copyrighted work whose royalty 
rates are specified by section 111, or by a rate established by the 
Tribunal, may, within twelve months, file a petition with the Tribu­
nal declaring that the petitioner requests an adjustment of the rate. 
In this event the Tribunal shall proceed as in subsection (a) (2), 
above. Any change in royalty rates made by the Tribunal pursuant 
to this subsection may be reconsidered in 1980, 1985, and each fifth 
calendar year thereafter, in accordance with the provisions in sec­
tion 801(b) (2) (B) or (C), as the case may be. 

(c) With respect to proceedings under section 801(b) (1), con­
cerning the determination of reasonable terms and rates of royalty 
payments as provided in section 118, the Tribunal shall proceed 
when and as provided by that section. 

(d) With respect to proceedings under section 80l(b)(3), concer­
ning the distribution of royalty fees in certain circumstances under 
sections 111 or 116, the Chairman of the Tribunal shall, upon deter­
mination by the Tribunal that a controversy exists concerning such 
distribution, cause to be published in the Federal Register notice of 
commencement of proceedings under this chapter. 

(e) All proceedings under this thapter shall be initiated without 
delay following publication of the notice specified in this section, 
and the Tribunal shall render its final decision in any such proceed­
ing within one year from the date of such publication. 

Pub.L. 94-553, Title I,§ 101, Oct. 19, 1976, 90 Stat. 2597. 

Historical Note 

EUectlve Date. Section effective Oct. set out a s a n ote preceding section lOl of 
19, 1976, see section 102 of Pub.L. 94-553, this title. 
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Librar7 References 
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C . .J.S. Copyright and Literary Property 
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(a) The Tribunal is authorized to appoint and fix the compensa­
tion of such employees as may be necessary to carry out the provi­
sions of this chapter, and to prescribe their functions and duties. 

(b) The Tribunal may procure temporary and intermittent s~rv­
ices to the same extent as is authorized by section 3109 of title 5. 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2598. 

Historical Note 

References In Text. Section 3109 of ti­
tle 5, referred to in te xt, is section 3109 
of Title 5, Government Organization and 
Employees. 

Effective Date. Section effective Oct . 
19, 1976, see section 102 of Pub.L. 94--5.53, 
set out as a note preceding section 101 of 
this title. 

Computation and Disbursement by Li­
brary of Congress of Basic Pay of Trlbu-

nal Personnel. Puh.L. 95-94, Title II, § 
208, Aug. 5, 1977, 91 Stat. 678, provided 
that : "The Library of Congress is au ­
thorized to compute and disburse basic 
pay of all per sonnel of the Copyright 
Royalty Tribunal pursuant to the provi­
sions of section 5504 of title 5 of the 
United States Code [sec tion 5504 of Title 
5] ." 

Librar7 References 

Copyrights e:::>48. C.J .S. Copyright and Literary Prop­
erty § 86. 

§ 806. Administrative support of the Tribunal 

(a) The Library of Congress shall provide the Tribunal with nec­
essary administrative services, including those related to budgeting, 
accounting, financial reporting, travel, personnel, and procurement. 
The Tribunal shall pay the Library for such services, either in ad­
vance or by reimbursement from the funds of the Tribunal, at 
amounts to be agreed upon between the Librarian and the Tribunal. 

(b) The Library of Congress is authorized to disburse funds for 
the Tribunal, under regulations prescribed jointly by the Librarian 
of Congress and the Tribunal and approved by the Comptroller Gen­
eral. Such regulations shall establish requirements and procedures 
under which every voucher certified for payment by the Library of 
Co~gress under this chapter shall be supported with a certification 
by a duly authorized officer or employee of the Tribunal, and shall 
prescribe the responsibilities and accountability of said officers and 
employees of the Tribunal with respect to such certifications_ 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2598. 

Historical Note 

Effective Date. Section effective Oct. set out a s a note preceding section 101 ot 
19, 1976, see section 102 of Pub.L. 94--553, this title. 

Copyrights ~8. 

Library References 

C.J.S. Copyright and Literary Property 
§ 86. 
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§ 807. Deduction of costs of proceedings 
Before any funds are distributed pursuant to a final decision in a 

proceeding involving distribution of royalty fees, the Tribunal shall 
assess the reasonable costs of such proceeding. 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2598. 

Historical Note 

Effective Date. Section effective Oct. set out as a note preceding section 101 ot 
19, 1976, see section 102 of Pub.L. 114-553, this title. 

Copyrights <1:=>48. 

§ 808. Reports 

Library References 

C.J.S. Copyright ant! Literary Property 
§ 86. 

In addition to its publication of the reports of all final determina­
tions as provided in section 803(b), the Tribunal shall make an an­
nual report to the President and the Congress concerning the Tribu­
nal's work during the preceding fiscal year, including a detailed fis­
cal statement of account. 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2598. 

Historical Note 

Effective Date. Section effective Oct. set out as a note preceding section 101 ot 
19, 1976, see section 102 of Pub.L. 94-553, this title. 

Copyrights <1:=>48. 

Library References 

C.J.S. Copyright and Literary Property 
§ 86. 

§ 809. Effective date of final determinations 
Any final determination by the Tribunal under this chapter shall 

become effective thirty days following its publication in the Federal 
Register as provided in section 803(b), unless prior to that time an 
appeal has been filed pursuant to section 810, to vacate, modify, or 
correct such determination, and notice of such appeal has been 
served on all parties who appeared before the Tribunal in the pro­
ceeding in question. Where the proceeding involves the distribution 
of royalty fees under sections 111 or 116, the Tribunal shall, upon 
the expiration of such thirty-day period, distribute any royalty fees 
not subject to an appeal filed pursuant to section 810. 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2598. 

Historical Note 

Effective Date. Section effective Oct. set out as a note preceding section 101 of 
19, 1976, see section 102 of Pub.L. 94-553, this title. 
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Library References 

C.J.S. Copyright and Literary Property 
I 86. 

§ 810. Judicial review 

Any final decision of the Tribunal in a proceeding under section 
801(b) may be appealed to the United States Court of Appeals, with­
in thirty days after its publication in the Federal Register by an ag­
grieved party. The judicial review of the decision shall be had, in 
accordance with chapter 7 of title 5, on the basis of the record be­
fore the Tribunal. No court shall have jurisdiction to review a final 
decision of the Tribunal except as provided in this section. 

Pub.L. 94-553, Title I, § 101, Oct. 19, 1976, 90 Stat. 2598. 

Historical Note 

References In Text. Chapter 7 of title 
5, referred to in text, is section 701 et 
seq. of Title 5, Government Organization 
and Employees. 

Effective Date. Section effective Oct. 
19, 1976, see section 102 of Pub.L. IH-553, 
set out 11s a note preceding section 101 of 
this title. 

Cross References 

Clairn for compulsory license fees to include agreement to accept ·determination of 
Copyright Uoyslty Tribunal as final, see section 116 of this title. 

Copyrights <1:=>48. 

Library References 

C.J.S. Copyright and Literary Property 
I 86. 

West's Federal Forms 

Enforcement and review of decisions and orders of a,lministrative agen,•ies, see 
I 851 et seq. 
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