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ADDITIONAL FACTS PERTAINING TO THE CASE C)g
PAUL E. JOHNSON v. TRANSPORTATION AGENCY, .)
SANTA CLARA COUNTY, CALIFORNIA PF'

A careful reading of the District Court records and
exhibits has revealed a large amount of information that does
not appear to have been discussed iﬁ The Supreme Court
decision. This information pertains to the qualifications of
the candidates for the job in question--that of road
dispatcher; to the results of the two oral examinations; to the
manner in which Diane Joyce was ultimately selected; and to the
economic rationale for invoking the affirmative action plan.

The following summarizes the information on these points.

BACKGROUND

The case involved the selection of Diane Joyce, a female
applicant, over Paul Johnson, a male applicant, for the
position of road dispatcher in the transportation agency of
Santa Clara County. One issue was whether Joyce was selected
over Johnson solely because she.was a woman, and despite weaker
qualifications, in order to meet the goals of the county's

affirmative action plan.

Job Description: The position of road dispatcher is an
office job, under general supervision, involving the assignment
of road crews, equipment, and materials and the maintenance of

records pertaining to the crews, equipment, and materials.



Job Requirements: As stated in the job vacancy
announcement of December, 1979, the job requires a minimum of
four years in dispatching trucks or construction equipment in a
related field, or four years of road maintenance work in Santa

Clara County.

EXPERIENCE OF CANDIDATES

Among the twelve applicants for the job were Paul Johnson
and Diane Joyce. Johnson had worked for the Transportation
Agency since 1967--that is, for 12 years, at the time the
vacancy was announced. For 17 years prior to coming to the
agency Johnson had been a dispatcher and then a
dispatcher/supervisor with the Pacific Cement and Aggregate
Switches Company, which furnished road materials for the city
of San Jose and Santa Clara County (transcript, p. 126, 142).
Johnson left Pacific Cement and Aggregate and went to work for
the County to avoid uprooting his family, since PCA wanted to
transfer him to Oakland (transcript, p. 126). At the Santa
Clara Transportation Agency Johnson worked as a Road Yard
Clerk II. 1In 1974, one of'the two road dispatcher positions
became vacant. Johnson competed and placed second after Ronald
Neal, who was appointed to the job. When the job of Road Yard
Clerk was eliminated as a separate job and merged with the
lower paying Account Clerk II position, Johnson transferred to
the job of Road Maintenance Worker II in order to position

himself for either the next road dispatcher opening or



promotion to a Road Maintenance Worker III job. When the
position of Road Dispatcher became vacant due to the promotion
of Mr. Neal, the incumbent, in September 1979, Johnson was
appointed acting road dispatcher (W.Q.C., "working out of
class"”) where he served for almost ten months,--that is until
Joyce was appointed to the job. Also, over the years he was
with the Agency, Johnson estimated that he had filled in as
dispatcher (during absences of the dispatcher for vacation,
sick leave, etc.) for an accumulated period of two and a half
to 3 years (transcript, p. 140).

Joyce had come to the Transportation Agency in 1972 and
therefore had worked at the Agency for 7 years by the time the
dispatcher vacancy was announced. Before coming to the Agency
Joyce had worked for ten years as a bookkeeper outside the
state (1960 to 1970), and two years as an account clerk in the
.County's Education Office. She worked first for the
Transportation Agency as an account clerk, and then was
promoted to a senior account clerk. In 1974, Joyce too tried
to apply for the position of road dispatcher but her
application was rejected due to her lack of gqualifications.
(She had neither the requisite experience as a dispatcher nor
as a road maintenance worker at that time.) In 1975 Joyce
moved into the position of road maintenance worker which would
improve her credentials and where she worked until her
appointment to the dispatcher post in 1980 (transcript,

p. 107). Joyce had at one time worked two weeks "out of class"



as road dispatcher (transcript, p. 94). Also when she was an
account clerk, (between 1972 and 1975), she said that during
the dispatcher's lunch hour she often filled in for the
dispatcher (transcript, p. 106). (This could have accumulated
to about one-third of a year in total over the three year

period.)

RESULTS OF THE EXAMINATION FOR THE 1979 OPENING FOR ROAD
DISPATCHER ' :

An opening for the position of road dispatcher was posted
in December, 1979. On April 24, 1980 an oral board consisting
of a Mr. Estruth and a Ms. Barnes interviewed the nine
applicants who met the basic job requirements. Johnson tied
for second with a scoré of.75; Joyce was fourth with a score of
72.5 (Exh. 8). According to the rating scale, a score between
70 and 74 means, "would appoint with hesitation"; a score of
75-84 means, "would appoint without hesitation." So, despite
the seeming smallness of the numerical score differences, there
is a significant difference in a substantive sense between
Joyce's and Johnson's scores. It is also noteworthy that the
rater, Ms. Barnes, wrote the following comment across her sheet
rating Ms. Joyce: Where she had checked "yes" to the question
"would you hire this person as a road dispatcher?" she wrote

"but marginal (Ms. Barnes' emphasis)." Ms. Barnes was disturbed



by Joyce's answer to the "critical question number 4," which
tested judgment. 1/ (Exh.#7) Johnson, by contrast, was given
an unqualified "yes" by both raters.

The second examination was an oral interview of the seven
applicants who met the minimum cutoff in the first exam. It
was conducted by three supervisors from the Road Operations
Division. 1In this exam Johnson placed first and Joyce placed
third after another applicant, Richard Jadrich. Johnson was
unanimously recommended by the board as the best qualified for
the promotion. Mr. Ronald Shields, Road Operations Division
Director of the Transportation Agency recommended to James H.
Graebner, head of the Agency, that Johnson be appointed to the
job (transcript, p. 17).

With respect to the qualifications of the two applicants it
should be noted that the evaluations of Johnson and Joyce cited
in Justice Brennan's opinion (Op. p.7) are not the original
evaluations of these two applicants made by the examination
panel. The evaluations made by the road division for Johnson
and Joyce were removed after the selection of Joyce, and
replaced by comments written by Myra Beals, as affirmative

action coordinator (transcript, p. 213). Ms. Beals testified

1/ Joyce had stated, ironically, that she thought this first
oral interview was fair "because there was a woman on the
interview board" (transcript, p. 99). Yet, the female
interviewer has a lower opinion of Joyce than the male
interviewer.



that only the evaluations of Johnson and Joyce were replaced;
the evaluations of the other five candidates remained the same
(transcript, p. 224.,) Ms. Beals was asked by Mr. Shields,
after the selection of Joyce, to prepare comments. When asked
why, in court, her halting response was:

I can't recall directly. The usual thing would

be, as I explained, when somebody had--was making

a choicebetween the two candidates that they felt

might both be qualified for the job, that

sometimes it would be--it helped them summarize

their reasons for picking one over the other.
(transcript, p. 227).

In response to the question whether Mr. Shields

had told her thst Diane Joyce had been chosen,

Ms. Beals replied: “Again, I don't recall

specific comments. 1It's my recollection that the

decision had been made to appoint Diane, and it

was on that basis that I was helping with the

comments." (transcript, p. 227).
Ms. Beals also testified that she did not use any of the
information from the two examinations for her appraisal but

simply looked at the applications of Johnson and Joyce to make

up her comments (transcript, p. 225 and 226). 2/

2/ In writing up the comments, Ms. Beals denigrated Johnson's
experience by failing to note that he had successfully acted in
the dispatcher job for the past 10 months. Instead, she wrote
that he had previous outside dispatcher experience emphasizing
"but was 13 years ago." Nor does she note that his outside
dispatcher work had spanned 17 years and was in a closely
related area. Also, note that although the county claimed that
the dispatcher job was a skilled craft, Beals put forward
Joyce's 18 years of clerical experience as her first
gualification. Johnson, of course, had also had considerable
clerical experience. Moreover, his clerical experience was
directly relevant to the job since he had been a Road Yard
Clerk for 11 years (see Exh. 12).



THE PROCESS OF SELECTING DIANE JOYCE

The testimony of Mr. Graebner, the head of the
Transportation Agency, reveals how he made the selection of
Diane Joyce. Graebner testified that Mr. Shields conveyed to
him that Johnson was his choice based on the road division's
recommendation (transcript, p. 17). It is clear from the
following that had affirmative action considerations not been
voiced, Johnson would have been promoted:

Q. If Diane Joyce had not been on the list, Mr.
Graebner, do you think that the matter would have
(ever]ly come to your attention?

A. I don't know. It -- it may have for other
reasons, or it may not have.

Q. You have no opinions?

A. No.
I suspect there's more of a possibility that
it wouldn't have, since she was the only
female, and it was my understanding she was
the only minority in the group. So it may
not have needed to come to me.

Q. In your mind, is that why the matter didn’'t
come to your attention?

A. I think so.
Affirmative action issues involved in that
promotion was the reason it finally
gravitated up to me.

Q. And if it hadn't come to your attention, Mr.
Johnson, I believe we've already discussed,
would have been appointed by Mr. Shields, is
that correct?

A. If it hadn't come to me, the appointment
would probably have been made by Mr. Shields
after review from affirmative action. And
probably the actual upshot would would have



been that Mr. Morton and Mr. Shields would
have not had any disagreement, so it would
never have had to come to me.

(transcript, p. 67-68).

Mr. Morton was the affirmative action coordinator and
as it turned out, he did have a different opinion resulting
from action taken by Diane Joyce. As described in the
questioning of Joyce:

Q. Do you remember what you told Helena Lee [the
Women's Coordinator] when you called her up
in connection with the promotion?

A. What I remember telling Helena was that there
was--I was a woman, number four on a list for
a job for which no woman had [everly held in
this county before, and were they interested.

Q. Did you tell her anything else?

A. I may have. It was a very short
conversation. She probably asked me where I
worked, and I told her, and you know, what I
was doing, and perhaps 'do you need the
specs,' or something like that.

And--but that was my opening statement to her.
It was a short conversation.

Q. Did you indicate to her that you thought that
Mr. Di Basiolio was acting inappropriately?

A. No. Not that I remember.

Q. Did you indicate to her that you felt that
prospectively the interview would not be fair?

A. I may or may not have, I don't remember.

Q. Did she indicate to you tﬁat she would look
into the matter?

A. She asked me if I was interested in a job, in
the job, and I said yes, I was, and that
ended the conversation.



Q. To your knowledge, did she do anything as a
result of that conversation?

A. I don't know. Common sense would say she
must have called Vic Morton.

Q. You didn't discuss the matter with her
afterwards at any point in time?

(transcript, pp. 97, 98.)

It 1s clear that Mr. Morton only intervened in the
appointment process on behalf of Diane Joyce because she
is a woman and not for any other reason. 1In the
questioning of Mr. Graebner, note the following:

Q. Mr. Morton felt that Diane Joyce should be
appointed?

A. Mr. Morton was less interested in the
particular individual; he felt that this was
an opportunity for us to take a step toward
meeting our affirmative action goals, and
because there was only one person on the list
who was one of the protected groups, he felt
that this afforded us an opportunity to meet
those goals through the appointment of that
member of a protected group.

(transcript, p. 18.)

What did Mr. Graebner consider in making his choice?
When asked outright whether affirmative action goals were
the determining factor in his appointment of Joyce,
Graebner makes the following much quoted statement:

A. I tried to look at the whole picture, the
combination of her qualifications and Mr.
Johnson's qualifications, their test scores,
their experience, their background,
affirmative action matters, things like

that. And I can't tell you, 'this was 2
percent of the decision and this was the
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thing that--' I believe it was a combination
of all those.

(transcript, p. 68.)

Earlier, however, Mr., Graebner's testimony suggested that
he had not in fact ever examined the records of either

candidate:

Q. After the matter came to you, Mr. Graebner,
did you have occasion to inspect the
applications and examine records of either
Mr. Joyce or--Mrs. Joyce or Mr. Johnson?

A. I don't recall looking at them in great
detail, no.

Q. Did you look at them at all?

A, I'm not sure at this point.

Q. You're aware that under the merit system
rules, that you, as the appointing authority,
certainly had the right to inspect the
application and examine records?

A, Yes.

(transcript, pp. 23, 24.)

Evidently, Graebner was content to rely on comments
made by the affirmative action officer (Mr. Morton) and
the road division supervisor (Ms. Shields). After
Graebner says that he knew that both were minimally
qualified, the following occurs:

Q. At that"time, Mr. Graebner, did you have any
basis to distinguish as to whether or not one

of the other was more qualified than the
other?

A, No. The--as I've said, they both appeared,
and my conversations with people tended to
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corroborate, that they were both capable of
performing the work.

Q. And if I understand you, those conversations

were with Mr. Shields and Mr. Morton, is that
correct?

A. At least. I may have been--there may have
been other people that I talked to, but I
don't recall particular individuals.

(transcript, p. 25).

When later questioned with respect to his statement
cited above, that "he had tried to look at the whole
picture" Graebner nevef\identifies even one factor other
than gender Fhat would have swayed him to choose Joyce.

Did Diane Joyce think that her appointment was fair?
The following episode is recounted by Joyce when asked to
recall a conversation with Dick Jadrich, the applicant
(who ranked second on the list after Johnson) a few days

after her appointment:

Joyce: I was sitting in the waiting room waiting
an assignment .n the morning, Monday morning. He
came to me and asked me, 'did you go to

affirmative action to get this position?' I
said, 'yes.' And then he said, 'Do you think it
was fair?®' and I said, 'No.' And he said

something similar to 'Well, at least the S.0.B.
is honest about it.’

That was the main conversation.
(transcript, p. 101.)
Later in the proceedings, Joyce tried to explain away
her comment by suggesting that she was afraid of the road

workers in the room and would have said anything



(transcript,
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p. 116); but she clearly had not volunteered

this explanation earlier.

How did Graebner explain the situation to Johnson

after Joyce was appointed? Graebner reports the following:

Q.

Did you have any conversations with Mr.
Johnson after the appointment?

[Graebner] Yes. I did.
Can you relate to us the general tenor of
those conversations, the subject matter?

The subject matter was basically I talked to
Mr. Johnson about the decision that I had
made and my feelings, that I recognized that
he, as an individual, was a very competent
and gualified person, and that I was very
disappointed that it had to come to a
position where I had to make a choice of this
nature, or a decision of this nature, and
that I hoped that he could understand the
position and understand the difficulty that I
faced; and also I would encourage him to keep
up the good work, and certainly, as I said,
he was qualified for promotion, and we would
hope that that would happen.

Do you recall what you stated, if anything,
as to the specific reason for appointing
Diane Joyce over Mr. Johnson?

Well, to Mr. Johnson?

Yes.

I believe I mentioned that there had been
affirmative action implications that had made
their--had been made a part of that decision.

(transcript, pp. 73, 74.)

THE RATIONALE FOR INVOKING AFFIRMATIVE ACTION

Santa Clara County and its Transportation Agency have

had aggressive and ambitious affirmative action plans.
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The "goal" of both is to employ each protected minority in
accordance with their share of the overall area's (private
and public) work force. Based on the 1970 Census data,
the goal for female employment (in 1979) was a 36.5
percent share. According to this goal women should be
36.5 percent of each EEOC job category in the
Transportation Agency. 1In 1978, although the
Transportation Agency exceeded (by a large margin) its
goal for minority employment--the minority share was 32
percent compared to a 20 percent goal--it was deficient in
its female share, which was 22.4 percent (Exh. 1)

The job in question, road dispatcher, had never been
held by a woman. However, the position had only two slots
at the time and, as noted, it was a job with low
turnover. Moreover, the job had not existed formally for
that many years as it had been done informally in the past
by either road maintenance or clerical personnel
(transcript, pp. 167,168). Recognizing that it is not
feasible to establish affirmative action requirements for
a job class containing only two persons, the Agency
defended its decision largely by emphasizing the broader
category to which they said the road dispatcher job
belonged---skilled craft. The skilled craft aggregate
also had what Justice O'Conner referred to as the

*inexorable zero"--no women at all.
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Two questions can be raised. One, which was addressed
by the plaintiff's counsel, is whether the road dispatcher
job was legitimately a skilled craft job as opposed to
another category, such as "clerical" or "service and
maintenance". The other question is whether even zero
percent female is evidence of discrimination.

To take the classification question first, there is a
big question whether the road dispatcher job fits in the
skilled craft category at all. The job description
clearly refers to office work (see attachment). In the
County, all dispatchers other than road dispatchers (and
including other Agency dispatchers), were counted in the
"office and clerical” category. That category had no
shortage of women, since 76 percent of the Transportation
Agency workers in this category were female.

Other evidence suggests that road dispatchers were
misclassified at the time of the Johnson trial. First,
the Transportation Agency itself has changed the way it
classifies road dispatchers who are now counted as
"service and maintenance"” (based on communication with the
county personnel office). 1In 1978, 22 éercent of service
and maintenance workers were female--below the goal of
36.5 percent, but also far from the "inexorablé zero."

The broad category, dispatchers, it may be noted, was 20

percent female.
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Outside Santa Clara County it appears that road
dispatchers are classified as clerical workers. The
Standard Occupational Classification System, on which EEOC
classifications are usually based, classifies road
dispatchers (which belong to the category "dispatcher,
traffic or system"; see attached description) as a
clerical occupation. A check of other counties in
California found that the job of road dispatcher did not
formally exist in many places, but when it did, it was
usually handled by clerical personnel, and informally,
clerical personnel handled the tasks. There cleérly would
have been little reason for affirmative action to be
involved had road dispatchers been classified as clerical
Oor even as service and maintenance workers, when Joyce
sought to be promoted over Johnson,

It is also an open question whether the absence of
women in skilled craft jobs reflects discrimination.

Women have simply not flocked to the type of construction
and maintenance jobs that arise in road work as they have
to other kinds of "non-traditional” jobs (e.g. as
lawyers, doctors, computer programmers). In 1970, women
made up 1.7 percent of construction crafts and in 1980,
2.1 percent. One could attribute this low percentage to
discrimination. But it may also be the case that most

women have no interest in dirty, heavy, outdoor work.
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This situation conforms neatly with the conditions usually asso-
ciated with trench warfare: neither side seems able to advance,
though attacks are mounted by both, and neither is weak enough to
surrender. Even more remarkable, this stasis has characterized the
issue for a dozen years despite a series of kaleidoscopic political
changes that many expected to lead either to a rapid reduction in
the scope of affirmative action or to its unchallenged institutionali-
zation as the way in which Americans make decisions on employ-
ment, promotion, and admission to selective institutions of higher
education. Thus we have moved from a Nixon presidency, which
might have been expected to oppose affirmative action, but under
which its procedures were formalized and extended; to a Ford ad-
ministration, which tried to take some action to limit affirmative
action, but retreated in the face of effective opposition from civil
rights organizations; to a Carter administration, which was com-
fortable with it and in some ways extended it (as in appointments to
the federal judiciary); to a Reagan administration, which is hostile
to it—and which, as of this writing, seven years after it came into
office, and after two electoral victories, presides over affirmative
action requirements that are just about identical to those first for-
mulated in the late 1960s and early 1970s.

Court battles

The battles of politics—in presidential elections, in Congress, in
the regulatory and administrative agencies—have left the overall
structure of affirmative action unchanged through more than four
presidential terms, and three transitions of power. Nor, surpris-
ingly, have matters changed much in the federal courts, despite ex-
tended and endless battles. Almost every year since the mid-1970s,
we have, it seems, awaited with hope or anxiety the determination
of some major case by the Supreme Court that would tell us whether
affirmative action transgressed the “equal protection of the laws”
guaranteed by the Fourteenth Amendment and the apparent com-
mitment to color-blindness of the Civil Rights Act of 1964, or whether,
on the contrary, it was a legitimate approach to overcoming the
heritage of discrimination and segregation by improving the condi-
tion of American blacks. But from the first major affirmative action
decision to the most recent decisions of 1986, the Supreme Court has
been split, with five-to-four or six-to-three decisions encompassing a
range of conflicting positions in both majority and minority. We
will, it seems, be living with the issues raised by affirmative action

for a long time.
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Policies we may legitimately call “affirmative action” have been

- undertaken in three crucial areas: jobs and emplovment, desegrega-

tion of public schools, and housing. In each American blacks have
suffered from severe deprivation, rooted in racist prejudice, ex-
pressed in formal or informal discrimination and segregation. This
is the basic underlying ground for affirmative action: it is because
the heritage of prejudice and discrimination still weighs heavily on
black Americans that the question of affirmative action cannot be
expected to find easy resolution.

The term “affirmative action” appears in two places in Ameri-
can law. We find it in the Civil Rights Act of 1964, Title VII, deal-
ing with discrimination in employment: “If the court finds that the
respondent has intentionally engaged in or is intentionally engaging
in an unlawful employment practice . . . , the court may . . . order
such affirmative action as may be appropriate, which may include,
but is not limited to, reinstatement or hiring of emplovees, with or
without back pay ..., or any other equitable relief as the court
deems appropriate.” This applies to all employers of over fifteen
persons. And it appears again in Executive Order 11246, applying
to federal contractors, and imposing “affirmative action” on em-
ployment and promotion as a condition for receiving federal con-
tracts. There is no similar requirement, either in the Civil Rights
Act or in its 1972 revision or elsewhere, for “affirmative action” in
admission to institutions of higher learning.! Yet the term has been
widely applied to the practices of colleges, universities, and pro-
fessional schools attempting to voluntarily increase minority enroll-
ment. The first major case decided by the Supreme Court dealing
with affirmative action arose in the context of higher education, but
was widely interpreted as having some application to employment
practices. This was the case of Allen Bakke, who sued the University
of California because he was denied admission to the Medical SChO(;I
of the University of California at Davis, despite having higher grades
than successful minority applicants, and received relief in the com-
plex five-to-four decision in 1978, which simultaneously legitimated
practices that could have denied him that admission.

Affirmative action in employment originally meant going beyond
nondiscrimination: an employer who discriminated could not only
be ordered to desist from his discriminatory practices, but could be

I'The one exception to this rule are the universities covered by the Adams v.
Richardson litigation: public institutions {primarily in the south), formerly restricted
to whites or blacks, that are now required to fulfill affirmative action goals in the
recruitment of students.
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required to compensate those against whom he had discriminated,
as the references to back pay and reinstatement in the Civil Rights
Act make clear. The federal contractor providing goods and services
to the federal government was not only bound by the Civil Rights
Act, like all other employers, but also, regardless of whether he had
ever discriminated, had to go beyond its requirements, by engaging
in “affirmative action” to make his employment and promotion op-
portunities available and accessible to minority applicants.

Controversy and the written law

Affirmative action in employment became controversial only
when it went beyvond the written language of the Civil Rights Act
and the Executive Order, and began to require employers to hire or
promote specific numbers of minority applicants or employees. Fed-
eral courts and the Equal Employment Opportunity Commission
effected this radical extension of the law by interpreting Title VII of
the Civil Rights Act of 1964 and 1972, and by the Office of Federal
Contract Compliance Programs’ enforcement of the Executive Order.
“Quotas™ or “goals and timetables” became the buzzwords of choice
in disputes over the appropriate degree of “affirmative action.”
Back pay to those who proved discrimination, or requirements for
advertising, recruiting, or training by federal contractors, which
seem to be what the Civil Rights Act and the Executive Order call
for, are not what we have in mind when we speak about the contro-
versy over affirmative action, though they have a better claim to be
called affirmative action than court-ordered quotas or agency-
required goals and timetables. But under expanded federal regula-
tions and judicial decisions, affirmative action has become a matter
of setting statistical goals or quotas by race for emplovment or pro-
motion. The expectation of color blindness that was paramount in
the mid-1960s has been replaced by policies mandating numerical
requirements. That is what we mean today by affirmative action.

The critic of quotas or goals and timetables is regularly attacked
for opposing affirmative action, even though he may well support
the clear intention of the “affirmative action” of Title VII as under-
stood in 1964, as well as the “affirmative action” mandated by the
Executive Order of 1965. But there is no point arguing with changes
in the meaning of words: whatever the term meant in the 1960s,
since the 1970s affirmative action has come to mean quotas and
goals and timetables,

In the same way, whatever desegregation of schools meant when
the Supreme Court declared the unconstitutionality of segregation
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{ in 1954, or when Congress defined it in the Civil Rights Act of 1964,

desegregation today has come to mean busing. The supporter of
busing is thus said to support “desegregation,” the opponent of bus-
ing is attacked for defending “segregation,” even though the latter
term originally meant state-ordered or city-ordered segregation of

- the races. But it has come to mean black concentration in schools,

regardless of cause, even if that cause is residential concentration or
parental choice.

( In the early 1970s, the setting of statistical goals was becoming
the favored means of advancing minority representation in employ-
ment and desegregating the schools; even the geographical redistri-
bution of minority populations was being proposed. The 1954 deci-
sion of the Supreme Court declaring segregation in public schools
unconstitutional, endorsed by Congress in the Civil Rights Act of
1964, had been reshaped, through court interpretations, into racial
numerical requirements in schools, so that each had to attain such

(and such a proportion of minority and majority. The facts of resi-
‘dential distribution made it inevitable that such a requirement could
" be implemented only by transporting students to schools out of their
neighborhoods: “busing” thus became the issue in public education
that paralleled “affirmative action” in employment. And we also
saw efforts in the early 1970s to redistribute the black population
through government action, so that it would not be so highly con-
centrated in the central cities. Concentration led inevitably to black-
majority schools, and, many believed. to reduced opport‘unities for
employment. Here, too, the ambition was some numerical goal
spelling the end of residential segregation and discrimination, but
the policies with which the federal government tried to implement
these aims were weak and without effect. The struggle to redistrib-
ute the black population through the construction of subsidized
housing in white suburbs continues; the impact of such policies has
been quite moderate, however, so (unlike affirmative action and
busing) they have not become crucial national issues.

|

An old pattern: immigration and advancement

The mere fact that a kind of stasis prevails, in which affirmative
action is neither eliminated nor expanded, is surprising, In 1975,
when I published Affirmative Discrimination, expansion seemed to
be in the cards. If fixed numbers of blacks and other minorities had
to be employed or promoted, why would such a requirement not be
extended to other groups, since so many could claim to have met
prejudice and discrimination? As these measures were implemented.
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what hope was there, since they gave advantage to some groups,

that they would ever be abandoned? If busing was implemented in

some cities under the lax standards set by the Supreme Court for

finding state-sanctioned segregation, why would it not spread to all

major cities? Once instituted, how could the assignment of students

by race ever end? If these policies became a permanent part of Amer-

ica’s polity and society, how could we ever attain the ideal of a color-

blind society based on individual rights, at which American liberals

had long aimed?

Undergirding these concerns was a conception of American
society and the role of race and ethnicity in it. We had seen many
groups become part of the United States through immigration, and
we had seen each in turn overcoming some degree of discrimination
to become integrated into American society. This process did not
seem to need the active involvement of government, determining
the proper degree of participation of each group in employment and
education. It had not happened that way in the past, and there was
no reason to think it had to happen that way in the future. What
was needed was that barriers to economic activity and education
not be imposed, and that they be lifted where they existed. These
barriers had been overwhelming for blacks, the one major group in
American society (aside from American Indians) that does not owe
its origins to free immigration. They had been lifted through the
success of the civil rights struggle, and one could expect the econom-
ic and educational advancement of blacks that had been evident in
the 1960s to continue. If progress could be expected to continue,
why were quotas and goals, busing, and numerical targets for en-
rollment necessary?

I did not expect—nor should anyone have expected—that each
group would reflect some national average in occupation and edu-
cation, because the effects of history, past experiences, and yes, dis-
crimination and segregation would continue to be felt. But the laws
against discrimination were powerful and powerfully enforced.
Blacks had made great progress in the 1960s without affirmative
action. They were becoming prominent in public employment—in
which they had more than “their share™ of jobs (though not of the
best jobs). In other areas, blacks had less than “their share.” But
how different was this from Irish domination of police forces in the
past, or Jewish concentration in small business? If this was the way
things had worked in the past, I believed they would work that way
in the future; the introduction of affirmative action and busing threat-
ened only to increase racial and ethnic conflict, without achieving

-~
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much for the advancement of blacks. Further, as with many
government policies, affirmative action was poorly adapted even to
its central objectives, because along with blacks it had targeted
American Indians, Asians, and Hispanics; the latter two were mix-
tures of very different groups, some of which could make no claims
to special governmental solicitude and “fair shares” in view of their
economic and educational progress.

One fear and one hope were not realized in the dozen years since
the publication of Affirmative Discrimination. The fear was that af-
firmative action would spread beyond the initial groups targeted for
government concern to include others; that the opportunity of indi-
vidual Americans would come to depend on their racial and ethnic
group; that ethnic and social conflict would escalate as rigid bound-
aries determined opportunity. This has not happened. The un-
realized hope was that the progress of blacks would continue, mak-
ing it evident that such measures were unnecessary.

Affirmative action has not spread markedly beyond the initial
groups defined as its beneficiaries. In some areas (that of set-asides
for minorities for government contracts) there has been some mod-
erate expansion—for example, Asian Indians are now classified as
minority contractors and may get the benefits of minority set-
asides—but on the whole the original line dividing the benefited
from all others has held. Within the initial boundaries, affirmative
action, particularly as it affects blacks and women, has been institu-
tionalized and has become an accepted part of the American eco-
nomic scene. It will be very hard to uproot. There is now a serious
question whether one should try.

Stalemate

The stability we see is not only one of exhaustion and equally-
matched political forces; it is also one of institutionalization—the
acceptance of affirmative action as a legitimate norm by employers,
even grudgingly by employees. When the Reagan administration
began, after some years of quiescence that disappointed those who
thought it would move against affirmative action, to finally bestir
itself on this issue, it found, to its surprise, that business wanted no
change in affirmative action requirements. Cities and counties did
not want to be released from the consent decrees requiring goals or
quotas in employment and promotion. “Businessmen like to hire by
the numbers,” announced a September 16, 1985 article in Fortune.
It points out, accurately, that “so far, in spite of the Administra-
tion’s rumblings, nothing much has happened that affects the way
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companies run their affirmative action programs. The Labor De-
partment’s Office of Federal Contract Compliance Programs,
which enforces equal opportunity in companies that do business
with the federal government, has gone right on enforcing the rules.”
(A proposal by the Department of Justice in August 1985 to modify
affirmative action requirements for federal contractors ran into op-
position within the Administration itself, as the Department of Jus-
tice was challenged by the Labor Department. After two years,
matters now stand where they have always stood: the rules remain
unaltered.) The New York Times reported a similar finding on
March 3, 1986: big business had no argument with affirmative ac-
tion requirements, even though small businesses found the rules and
the paperwork they required frustrating, excessive, and unrealistic.

Affirmative action had become a norm of employer behavior, As
the economic columnist Robert J. Samuelson wrote in the Washing-

ton Post of July 11, 1984:

These pressures [the aggressive use of anti-discrimination laws,
including affirmative action] have changed the ways labor markets work.
Many firms have overhauled personnel policies. Recruitment has been
broadened. Tests unrelated to qualifications have been abandoned. Pro-
motions are less informal. When positions become open, they are posted
pubtlicly so anyone (not just the boss’s favorite) can apply. Formal evalua-
tions have been strengthened so that, when a manager selects one candi-
date over another {say, a white man over a woman), there are objective
criteria.

Equally important, women and blacks increasingly are plugged into
the informal information and lobbying networks that remain critical in
hiring and promotion decisions.

Even more revealing than commentary and analysis is the sort of
pragmatic advice that is handed out to business. Consider for exam-
ple the warnings given in the “Srall Business” column of the Well

Street Journal on February 4, 1985:

What's wrong with asking a woman job applicant these questions:
Who takes care of your children when you're at work? What if they get
sickP How daes vour husband feel about your taking business trips? What
would he say if a male employee went too?

They may seem like reasonable questions. But in fact they could be
construed as biased against women and could embroil the employer in
charges of discriminating against female job applicants in violation of
federal or state laws because male applicants aren't asked such questions.

Employment laws contain many traps for the unwary. More are being
created in court decisions. . . .

‘ Don't ask if someone has ever been arrested. (Because blacks are
] arrested more than whites, a federal court has held, such a question can
be discriminatory against blacks.) However, asking about criminal con-
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I victions is usually safe. And not hiring a convicted felon can be justified as

.a business necessity for such reasons as not being able to bond the person.

Restrictive job requirements can get a company in trouble, too. It

may be discriminatory to have an educational barrier to a position {only

Sigh' sghool grads need apply) if it can’t be justified as necessary to doiné
e jab.

Entrenchment and legitimation

( Affirmative action has been institutionalized not only in busi-
ness but also in government, which does not want to upset the
/ applecart either. Thus, when the Justice Department requested that
fifty-one cities, counties, and states operating under court orders
I and consent decrees requiring quotas or goals consider revising them,
the governments involved were not eager to be released from these
requirements. They may have fought them initially (ironically,
almost all were the result of Justice Department suits under pr;:-
vious administrations), but once the quotas had been set, the state
and local governments were willing to live with them.
Affirmative action is so well entrenched that the verv govern-
ment agencies of an administration that opposes quotas and goals
report to the Equal Employvment Opportunity Commission on their
progress toward meeting affirmative action numerical goals! Only
three agencies have resisted this requirement: the Department of
Justice, the National Endowment for the Humanities. and the Fed-
eral Trade Commission. But a hundred others have not.
The institutionalization of affirmative action suggests that even
; Wwith changes in its composition the Supreme Court will pause before
considering the uprooting of processes so well established, involving
thousands of employees. atfecting the expectations of millions. And
the Court is the only potential threat to continuing affirmative
action. If the administration of Ronald Reagan has done so little in
seven vears through administrative action, it is hardly likely it will do
more in its remaining time. The “stroke of the pen” that could have
radically modified or eliminated the requirement to set hiring and
promotion goals by race and sex for tens of thousands of govern-
ment contractors has not been delivered. To those who find affirma-
tive action an abomination, this is a tragedy. To those who feared
its demise, it is a relief. In Congress, a point of view that may well
reflect the opinions of a minority always holds sway. The prot;ection
of affirmative action is in the hands of the Congressmen who care,
reflecting the views of civil rights organizations; most others stay
away from the issue. “Civil Rights Lobby Plays Defense But Wins.:’
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ran a Washington Post headline on June 7, 1986. The Post’s sum-
mary is correct: the civil rights lobby had blocked the nomination of
William Bradford Reynolds, a critic of quotas and goals who was in
charge of civil rights for the Justice Deparment, as Associate Attor-
ney General; by leaking a Justice Department plan to change affir-
mative action requirements it had started an uproar that led the
Administration to retreat into silence; it had blocked an Administra-
tion nomination to the general counsel of the EEOC; it had blocked a
number of lesser judicial appointments. And it has since defeated
Robert Bork’s nomination to the Supreme Court.

.[' This strength must give one pause; it seems to make nonsense of

\ polls showing that three-quarters of Americans oppose quotas. The

« success of the civil rights lobby suggests that the actual structure of
decision making cannot be deduced from public opinion polls, party
platforms, or Congressional opinion. Many players are involved; of
these, the Court remains the strongest. But I believe the underlying
force that keeps the system of numerical quotas and goals intact is
the actual condition of blacks. It is the unrealized hope for black
improvement, a hope that could have with reason been entertained
in the early 1970s, that sustains affirmative action in employment
and promotion, minority preference in admission to institutions of
higher education, and busing in a number of major cities.

It is thus the condition of the black population of the United
States, not the state of their rights, or the practices that affect them,
that lends the strongest support to affirmative action. Other racial
and minority groups are covered by affirmative action, but it is not
their fate or their power or their claim on the American conscience
that motivates this massive machinery. Japanese and Chinese moved
ahead despite discrimination. Newer Asian immigrants—Filipinos,
Koreans, Vietnamese, Asian Indians—can for the most part expect
to do well. The Hispanic Americans are a mixed collection indeed,
from the upwardly mobile Cubans to the depressed Puerto Ricans,

[ but they would hardly have had the power to institute affirmative

action or to sustain it. (Women are a separate story; their numbers
ensure their protection by affirmative action.) It is the blacks who
quite rightly affect the conscience of America: they were enslaved
and rigidly kept down after emancipation by massive public and
private discrimination and prejudice. If they had made rapid prog-
ress despite their grim history, we would undoubtedly never have
felt the pressures to institute race-conscious policies in employment
and discrimination. In some respects, they have made great prog-
ress. But the mass of misery characterizing their poor stands as the
great argument for affirmative action.
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We have seen a substantial reduction of i i
between blacks and whites, but we have seen ot}l:r%{?\)r rl:e:sa:::sng;
black well-being decline; the most important are the éreat increa;)
in black female-headed families and children born out of wedloc:lce
and the decline in the percentage of black males in the labor force’
Many factors have been at work, and some measures of long-ter .
well-being have been matched by other measures of decline \%Voulrz
matters have been worse in the absence of affirmative actio-n?J That
case can be made. Would they have been better in its absence'r; Eve
that case can be made. Thus Thomas Sowel] and others argL;e thart1
.the employer who knows he must be careful in dealing with blacks
in regard to promotions, pay, and terminations (because of the
threat of charges of discrimination) will more cautiously select his
black employees, so that the opportunities of less-skilled ‘blacks will
decline. However this argument is decided, it seems clear that the
problems that now concern black leaders—teen-age pregnancies
family breakup, drugs, female-headed families, declining partici a:
tion in the work force—will hardly be solved by affirmative actign

Affirmative action and the black condition

If it is the condition of blacks, imposing itself on the American
conscience, that sustains affirmative action, the obvious question i
what affirmative action does for that condition. )

Although we know much more about this now than we did a doz-
en years ago, there is still room for argument as to the effect of
affirmative action on the black condition. All firms with over fif-
teen employees are covered by the antidiscrimination provisions of
'Title VII; all firms with more than one hundred employees must
provide EEO-1 forms to the Equal Employment Opportux;ity Com-
mission listing the numbers of each group they employ at each occu
pational level. Federal contractors with more than $50,000 in con-
tracts and fifty employees must maintain affirmative ;ction plan;
and report to the EEOC on how their employees break down by
ethnic and racial group and occupation. It sh(;uld be easy to com-
pare firms covered by affirmative action with those not so covered
That has been done. The results are generally positive but sur rls-
ingly varied. Certainly black employment has increased in or shiI;ted

_ to the firms that report to EEOC and are covered by affirmative ac-

tion. James P. Smith and Finis Welch, authors of Closing the Gap:
Forty Years of Economic Progress for Blacks, report: '
Black men were 10 percent less likel i
¥ to work in covered firms
1966. By 198(?. ho.wever, they were 20 percent more likelv to Vlv::i :rI:
EEQC reporting firms. To put these changes in another way. less than



S . -

———

110 THE PUBLIC INTEREST

i half (48 percent) of black male workers were employed in EEOC covered
firms in 1966; the figure rose to 60 percent by 1980.

The largest employment changes occurred hetween 1966 and 1970
(the first four vears of reporting). Between those years, there was a 20 per-
cent increase in the number of blacks working in covered firms. The trend
continued at a diminished pace until 1974, and then apparently stabilized.
The rapid increase of the period 1966-1970 came after the adop-

tion of the Civil Rights Act banning discrimination, but before the
regulations for affirmative action were firmed up and began to be
widely enforced. Nevertheless, affirmative action per se has had its
effect: within the covered sector, black jobs shifted toward firms
with contracts with the federal government. Between 1970 and
1980, black employment in non-federal contractor firms that report
to the EEOC grew by 5 percent. Among federal contractors, total
black employment expanded by more than 15 percent.

As large as those increases in total emplovment seem, they pale next to
changes within the managerial and professional jobs. Black managers and
professionals were half as likely as white managers and professionals to
work in covered firms in 1966. By 1980, black managers and professionals
were equally likely to be found in covered firms.

Jonathan Leonard’s analvses also show a great increase in black em-
ployment among federal contractors.

But to concentrate only on the firms covered by affirmative
action is to miss something. Smith and Welch add:

Affirmative action resulted in a radical reshuffling of black jobs in the
labor force. It shifted black male employment towards EEOC covered
firms and industries, and particularly into firms with federal contracts.
Reshuffling is the right term, because the mirror image is that black em-
ployment in the non-covered sector plummeted.

Despite the increases in the number of blacks emploved by
EEOC-covered firms and federal contractors, Smith and Welch,
looking at the overall gap between black and white earnings for the
entire period between 1940 and 1980. find that affirmative action
must have had only a slight effect. Blacks improved their position
both before affirmative action and after it. Improved education,
the migration of blacks from south to north, the narrowing of the
difference in earnings between north and south, and the collapse of
discrimination in earnings against blacks in the south after the Civil
Rights Act of 1966 seem to have played the greatest role in reduc-
ing the gap between black and white earnings in recent decades.
“The slowly evolving historical forces we have emphasized in this
report—education and migration—were the primary determinant
of the long-term black economic improvement.” At best, write
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Smith and Welch, “affirmative action has marginally altered black
wage gains during this long-term period.”

Whatever the truth as to the impact of affirmative action (in
terms of generating improvements for blacks in some areas, while
causing decline in others), it seems clear that uprooting affirmative
action would be very difficult. The Reagan administration is as de-
termined an opponent as we are ever likely to see. But after about
fifteen years of affirmative action, we have created expectations
among blacks and practices in business and government that sustain
it. Whatever black doubts about affirmative action there may be
(and they do exist), moving against it would appear to black lead-

.ers, and to other blacks, as an attack on their interests and their

well-being. A dozen years ago affirmative action was newly estab-
lished, and the recollection of the intention of color blindness was
strongly fixed in the minds of liberals and blacks. Today affirmative
action looks back on a long history, and the memory of what was in-
tended in 1964 recedes further and further into the distance,

How much affirmative action?

I believe opposition to affirmative action is often founded on a
liberal vision as devoted to equality as that of its proponents. But
principle often must give way to practicality and prudence: rather
than an all-out assault, which it seems must fail, the issue now is to
define, as some Supreme Court decisions do, where, when, for

, whom, and what kind of affirmative action is legitimate. Thus we

\

should consider (though one is aware of the enormous political diffi-
culties involved) eliminating Asians and Hispanics from the affir-
mative action categories. They would of course retain the protec-
tion all Americans have against discrimination on grounds of race,
ethnicity, or national background. If such a limitation were possible
—it could easily be done administratively—it would begin to send
,the message that we view affirmative action as a temporary expe-
dient, to be increasingly dispensed with, in various areas, for
various groups, over time. We should make clear, even if it is politi-
cally impossible to change the affirmative action regulations affect-
ing blacks, that these are to be reviewed at regular intervals to
determine their necessity or efficacy. Ideally, we should aim at a
society in which individuals are treated without regard to race and
ethnicity for purposes of employment, promotion, or admission into
selective institutions: this is the kind of society, it is clear, that the
majority of blacks would like to live in.

No other issue of statistical goal-setting for minority improve-
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ment remains as controversial as that of affirmative action in em-
ployment. Busing is maintained in many communities, but it is hard
(to believe that a new, major busing program can be instituted in
any large city. Whites have always opposed it, and blacks by now
are disillusioned with its promise, even when it is instituted under
the best of circumstances. One has the impression the civil rights
leadership continues to demand busing without any conviction that
it will get more, or that if it does it will do much for the education
of blacks. Just as the theme of self-help becomes the dominant one
in discussions of the social problems of blacks, so it becomes increas-
lingly important in discussions of education. It is almost inevitable
that this should be so, as the educational systerns of our largest cities
come increasingly under black leadership.

The housing issue

The campaign for residential integration has been even less suc-
cessful than that for busing. The Gautreaux litigation in Chicago
was originally designed to get subsidized housing built in white
areas there. It failed in that; and it has had very little success in its
later emanation, as an effort to get blacks into subsidized suburban
housing. The M¢. Laurel litigation in New Jersey also aimed at resi-
dential integration by overcoming restraints on subsidized housing
in white suburbs. Subsidized housing would make it possible for
low-income people to move into higher-income towns, and would
also increase the number of blacks in those towns. It has had almost
as tortuous a course as the Gautreaux litigation, with as modest re-
sults. Residential integration does proceed, but on the basis of the
economic progress of blacks, not on the basis of the governmentally-
required insertion of subsidized housing for low-income and black
families into middle-class areas that resist it.

The issue of housing for blacks—Ilike the issue of education—has
always been complicated, because two objectives, not necessarily
consistent or in harmony, are aimed at: in education, better and
integrated education; in housing, better und integrated housing. In
education, the attempt to produce a higher measure of integration
in the schools through busing leads to “white flight,” increased dis-
order, disruptions of education, and, in the short run at least, no
major improvement. (Admittedly, one may ask whether improve-
ment would be greater if the integration objective was abandoned;
but one could answer, why not? Many schoo! systems, after all, are
led by blacks, administered by blacks, and strongly committed to
improving the education of blacks.) In housing, we have a similar

J
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conflict. The policy of creating or maintaining a measure of inte-
gration is generally implemented by restricting the number of units
in a development made available to blacks, in order to reduce white
fears of a black majority that would lead them to move out, thus
creating a segregated community. Ironically, this issue has recently
pitted the Administration’s chief opponent of any policy discrimi-
nating on the basis of race against a chief critic of goals and quotas
in employment, who was appointed by the Administration to the
United States Commission on Civil Rights. Assistant Attorney Gen-
eral William Bradford Reynolds has argued in federal court :;.gainst
an arrangement limiting the number of apartments available to
blacks in Starrett City in Brooklyn, New York (a plan that was insti-
tuted to maintain Starrett City as an integrated development).
Morris Abram, a lawyer who first achieved prominence fighting for
civil rights in the South, defends Starrett City.

My own position is pragmatic: where integration can be main-
tained, as it has been in Starrett City, such policies should be al-
lowed to continue. One would be distressed to see a policy of color
blindness adhered to so absolutely that examples of residex;tial inte-
gration, valuable—and few—as they are, and dependent on color-
conscious policies, could not be maintained. But such a policy dif-
fers from a quota or geal in employment in a number of kt;y re-
spects: it does not undermine the rights or expectations of the pre-
vious tenants—indeed, it maintains them, for they expected and
were provided with an integrated community when they moved in;
it does not lower the standards for admission, by inc'luding, for
example, families that would be disruptive or would be unable to
pay the rent. Racial quotas in housing thus do not threaten the liv-
ing environment; indeed, they protect against its deterioration. In
employment, on the other hand, goals and quotas are inseparable
from attacks on testing and standards.

Lessons

The most important lesson from the study of public policies
designed to improve the condition of blacks is that people will resist
what government does to improve it directly more than they will
any individual’s effort to improve his own position. The black in a
job finds no problem with his colleagues: but a problem may arise
when that job is gained through quotas and goals in a parti(;ularly
egregious manner. The black family sending its children to a white
majority school will find no problem, if it is a neighborhood school,
a private school, or a Catholic school; it may have a problem when
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the assignment to a school is made by government against prevalent
expectations of how children are assigned to or select schools. The
black family in a white majority neighborhood rarely runs into
trouble; but a policy designed to spread low-income black families
into middle-income areas, black or white, through subsidized hous-
ing, does mean trouble. No American can be satisfied with the over-
all condition of black Americans, despite progress in recent decades;
but government actions that aim at statistical goals for minorities
are not likely to do better in improving that condition than the work
and efforts of blacks in an open and, it is to be hoped, more prosper-
ous society. That government should prevent and punish discrimi-
nation is universally accepted by Americans. When government
tries to determine how many members of a particular ethnic group
should get certain jobs or promotions, attend particular schools, or
live in designated areas, however, it runs into widespread oppo-
sition.
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What is Will’s thesis? It is that “liberal ¢
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tradition of modern political thought: they ¢
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MEMORANDUM TO: AEE HIGGINS
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FROM: BOR HOBSON
Associate Director
Public Liaison

Please note the attached article regarding the death

of Bayard Ru: n. Could we prepare a letter of condolence?

It might be addressed to his adopted son:

Mr. Walter Naegle
A. Philip Randolph Institute
260 Park Avenue, South

New York, New York 10010

Thanks.
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man with a flair for advocacy and a
passion for detail. He built an interna-
tional reputation as an organizer be-
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aspect of protest demonstrations and

his imaginativeness as a tactician,
Analyst Without Power Base

He also won admirers as a political
philosopher and analyst. But he never
had a big power base among blacks,
and late in life he was criticized by
some who felt he was more an advo-
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- auuiid “FO40 gang after being con-
victed of violating bus seating laws in a
civil rights demonstration in 1947. And,
as the years passed, he was imprisoned
or arrested more than 20 (imes, in
cases including numerous charges in
connection with his civil rights and
pacifist activity. -
“Evolution ol Philesophy

Early in life he was a radical: he be-
longed to the Young Communist
League for several years, then em-
braced Socialism and for decades was
associated with Mr. Randolph, who was
a founder of the modern-day -civil
rights movement.

As time passed, Mr. Rustin becam:
relatively more conservative, stres:
ing what he saw as the prime impoi
tance of working for black progres
through the trade union movement.

“I know that I have changed, but th
changes have been in response to th
objective conditidns,” he told an intes
viewer in 1970. '

He advocated a coalition approac
toward achieving ‘“progressiv
change,” drawing on support from th
Jewish community and from liber:
and leftist political circles in additio
to the unions; and he served for man
years as the president of the A. Philj
Randolph Institute.

In his later years, Mr. Rustin’s suj
port of the unions and lIsrael, and h
role as a prime interpreter of the blac
movement to the unions, to liberals ar
to various religious groups, won hi:
both widespread praise and stror
criticism: some blacks considered hi
to be an Uncle Tom, subservient -
whites.

Support and Criticism

In 1978 the Agperican Jewish Co:
tress gave Mr, Rustin one of its annu:

‘l'tephen Wise awards for “illustrim

adership in the cause of racial ju
ce, world peace and human unde
anding.”

But Mr. Rustin was also criticized t

icks who were more militant than |

a variety of issues.

‘Bayard has no credibility in t
wwaCk community,”’ James Farmer, tl
veteran official of the Congress of R
cial Equality, once contended. “B
yard’s commitment is to labor, not

“the black man. His belief that the blat

man’s problem is economic, not raci
runs counter to black communi
thinking."

Mr. Rustin’s insistence on nonvi
lence was also controversial. He t

- lieved in it so strongly that during rit

ing in Harlem in 1964 he went into t
streets and (ried to persuade the pz
ticipants to stop. But bottles we
thrown at_him, and his efforts we
criticized within the black communit;

Mr. Rustin’s advecacy of black-Je
ish harmony and of support for Isra

- Braths

Arorow, Rae Haorowitz, Harry

B
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College of Aedicine mourn with
sorrow the passing of a dear
friend who was the beloved wife of
the late David Aronow, former
. member of ‘YUs Board af
Trustees. The Aronows were long-
time supporters, Céntury Guar-
dians and AECOM Founders. We
extend our heartfeit condolences
fo the entire Aronow family, May.
they be comforted among the
mourners of Zion and Jerusalem,
Dr. Norman Lamm, President
Yeshiva University
Hon. Herbert TeAzer, Chairman
Board of Trustees
Burton P, Resnick, Chairman
Board af Overseers
- Albert Einstein College
of Medicine

ARONOW-Rae. The Board ot Di-
rectors of Universitv Settlement

Aug 23, 1967. Age 73 years. Wite of
the late Eckhardt Caider. Mother
of Eckhardt M, Calder. Sister of
Leon Hathaway. Grandmother of
three. Graweside service Weds.,
Aug. 26, 11AM at Middie Patent
Cemetery, Banksville, NY. Repas-
ing af the Qelker and Cox Funerg!
Home, 262 Main St. Mt Kisco,
NY, Tues. 2-4 and 7-8PM. Memor-
ial confributions 1o St. Stephen’s
Episcopal Church, Armonk, NY
would be aporecioted.
DEAN--Patricic A, on August 22,
1987. Loving sister of John P. and
Fiorence. Fond aunt of Claire and
Patrick. Funeral Thursday, # a.m.
from the MclLauvghiin & Sons
Fyneral Home, Third Avenue at
g7 Street. Brooklvn, Mass of
Chrisfian Burial, 9:48 am., 5. Pa-

trick’s Church, Visitation Tuesday

Aster, Belia
Bacile, Constance
Bar-ilan, Barbara
Berkowitz, Harry
Bliss, Randolph
Bretan, Mary
Bromfeid, Max
Budner, Harriet
Caider, Alice
Dean, Patricia
Dupgnt, F

Esikoff, Freda
Ginsberg, Tonia
Glover, Peggy
Gootkind, Suzanne
Guttman, Altan
Haber, Stanley

tasen, Jeanne
Jacobson, Geratd
Kteinman, Frederick
Koven, Jock
Kurzon, Lawrence
Lash, Joseph
_Lave, Martin
Levien, Arthur
Levine, Howard
Liddy. Edna
Matthews, Eugene
McGann, Barton
MeGroth, Frances
Milier, Philio
Morris, Larry
Neideck, Eugenie
Noarden, Jack

Power, Esther
Rakow, Otto
Rovich, Charlotte
Rosen, Hilda
Raose, William
Rustin, Bayard
Salisbury, Budd
Sorney, Selma
Schatl, Bea
Schottiand, Ruth
Shitensky, Morris
Siegel, Jack
Siegelman, Waiter
Silverman, Bess
Stark, trving
Sternbach, Etinor
Siriano, Vincent

Viridamini Caloatme

Trustees and
and Minnie B:
press their det
passing of thei
and extend tt
hearttelt conde
family, His gui
termination ar
vears contribu
success of th
teadership and
the past severo
ing the ravoge:
spiration to afl
greatiy missed.

Dav

LEVIEN—Arthu
touched mv ¢
deeper then an
gine. Ali of our
to a wonderfui ¢

Bomode U
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March 17, 1987

P"/ Coordinator

i stimonial Dinner
A. Philip Rendclph Educational Pund
260 Park Avenue, South

New York, New York 10010
(212) 533-8000

I am happy to join with everyone gathered to congratulate
Bayard Rustin on his 75th birthday.

Mr. Rustin's work with Freedom House and the International
Rescue Committee,/ and his service with the United States Holocaust
P Memorial Council, demonstrate his commitment to justice and to the
: o rights of the mdivldual that no government may abrogate. Ilis work
) "4.1n the civ'u rights movement and his aseistance to Dr. Martin Luther

King, Jr., helped right the wrongs of segregation and discrimination
in our land, These are powerful reasons to wish Mr. Rustin a

happy birthday indeed, and many happy returns of the day.

My best wishes go to Mr. Rustin and to all of you. God bless

{0, s 7 you and God bless America.

RONALD REAGAN

R:DE:AVH:Itd PLIGI
cc: K.Osborne/D.Engler/Pres.Msgs.Rm.18/CF
EVENT: Mar 18 87
DUE: ASAP
3/17 Bayard Rustin Birthday
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G A.Philip Randolph

Norman Hill

Executive Director

Mrs. Arthur C. Logan Ed tI l F d

Treasurer uca Ona UII

ghartles Bloomstein 260 PARK AVENUE SOUTH / NEW YORK,N.Y. 10010 / (212) 533-8000
ecretary

February 17, 1987

President Ronald Reagan

The White House

1600 Pennsylvania Avenue
Jashington, D.C. 20006

Dear President Reagan:

I am writing to ask if you would send a congratulatory greeting to
Bayard Rustin on the occasion of his 75th birthday. Bayard is being
honored at a testimonial dinner on Wednesday, March 18th, at the New
York Hilton Hotel.

I am sure you are aware of Bayard's long history of fighting for Jjustice
and equal oppeortunity both in the U.S. and abroad.

Since the 1930s he has been active in the civil rights struggle here at
home. He worked closely with the late A. Philip Randolph during his
efforts to integrate the defense industry and the armed services. He
was dispatched by Mr. Randolph to assist Dr. Martin Luther King, Jr. in
the early days of the Montgomery bus protest. He was the chiefl
organizer of the historic 1963 March on Washington. He is a founder of
the A, Philip Randolph Institute which serves to strengthen relations
between the black community and organized labor.

Bayard's involvement in international affairs includes his current work
with the International Rescue Committee, Freedom House, Project South
Africa, and the United States Holocaust Memorial Council. He has been
a consultant and has organized American support for forces struggling
against oppression and seeking to bring about democratic change through
peaceful means in countries in Europe, Africa, Asia, and Latin America.
He has assisted victims of tyranny in their own countries and in their
efforts to escape to the free world as refugees.

I know Mr. Rustin would be deeply honored on this occasion to receive
your recognition of his life achievements.

Sincerely yours,

Walter Naegle ’/
Assistant Dinner Coordinator



BAYARD RUSTIN

Bayard Rustin has been active in the struggle for human
rights and economic justice for over 50 years. Bern in
1912, he was reared in West Chester, Pennsylvania where he
was an outstanding student, athlete, and musician. He
attended Wilberforce University, Cheyney State College, and
the City College of New York, earning tuition at odd jobs
and singing semi-professionally. A gifted tenor, he sang

with Josh Wnite's Carclinians, and also with Leadbelly at
New York's Cafe Society.

A Quaker, Mr. Rustin placed his religious convictions above
his musical interests, and in 1947 began a long association
with the Fellowship of Reconciliation (FOR). Serving as e o
its Race Relations Secretary, he toured the country naegle
conducting Race Relations Institutes designed to facilitate

communication and understanding between racial groups. He was active in A. Philip
Randolph's March on Washington Movement, and became the first field secretary of the
Congress of Racial Equality (CORE). In 1942 he was dispatched to California by the
FOR and the American Friends Service Committee to help protect the property of
Japanese-Americans held in detention. In 1943, Mr. Rustin was imprisoned in Lewisburg
Penitentiary as a conscientious objector.

In 1947, Bayard Rustin took part in a demonstration to test enforcement of the 1946
Irene Morgan case decision outlawing discrimination in interstate travel. Known as
the "Journey of Reconciliation" this protest was a model for the Freedom Rides of the
1960s. Arrested in North Carolina, he served 30 days on a chain gang. His account of
that experience, serialized in The New York Post, spurred an investigation which
resulted in the abolition of chain gangs in North Carolina.

Mr. Rustin directed A. Philip Randclph's Committee Against Discrimination in the Armed
Forces which was instrumental 1n securing President Truman's order eliminating
segregation in the armed forces. At Mr. Randolph's request he was granted temporary
leave from his position as Executive Secretary of the War Resisters League, to assist
Dr. Martin Luther King, Jr. in the early days of the Montgomery Alabama Bus Boycott.
His extensive background in the theory, strategies, and tactics of nonviolent action
proved invaluable and were the foundation of his close association with Dr. King.

Mr. Rustin organized the Prayer Pllgrimage for Freedom in 1957, The National Youth
Marches for Integrated Schools in 1958 and 1959, and was the Deputy Director and chief
organizer of the 1963 March on Washington for Jobs and Freedom which, at that time,
was the largest demonstration in the nation's history. Thought by many to be the high
point of the Civil Rights movement, the March on Washington created the political
climate for the passage of the major civil rights legislation of the 1960s.

In 1964 Bayard Rustin helped found the A. Philip Randolph Institute, named for his
mentor, the noted labor and civils rights activist. The Institute has over 180 local
alffiliates involved in voter registration drives and programs designed to strengthen
relations between the black community and the labor movement. A long~time supporter
of workers's rights, Mr. Rustin has participated in many strikes and was arrested in
1984 while demonstrating in support of the clerical and technical employees of Yale
University. During the mid-1960s he participated in the formation of the Recruitment
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nd Training Program (R-T-P) which successfully upgraded and increased minority
articipation in construction trades,

i)

Wnile werking to promote demccracy at home, Bayard Rustin has also supported human
rights struggles worldwide. In 1945 he organized the FOR's Free India Committee which
champicned India's fight for independence from Great Britzin., Following the examples
of Gandhi and Nehru, with whom he consulted during visits to India, he was frequently
arrested for protesting Britain's colonial role there. In the early 1950s, he was
active in the fight to end colonial rule in Africa. He consulted with Kwame Nirumah
of Ghana and Nnamde Azikewe of Nigeria. At home he helped organize the Committee to
Support South African Resistance, later renamed the American Committe on Africa.

Mr. Rustin has a long involvement with refugee affairs. As a Vice Chairman of the
International Rescue Committee, he has travelled the world, working to secure focd,
medical care, education, and proper resettlement for refugees. His several visits to
Southeast Asia helped to bring the plight of the Vietnamese '"boat people" to the
attention of the American public. In 1980 he was part of an fAmerican delegation which
took part in the international '"March for Survival" on the Thai-Cambodian border. He
was Co-Chairman of the Citizens Commission on Indochinese Refugees, a non-governmental
advocacy group working to assist the refugees fleeing Vietnam, Cambodia and Laos. In
1982, he helped organize the National Emergency Coalition for Haitian Refugees.

As Chairman of the Executive Committee of Freedom House, an agency which monitors
international freedom and human rights, Mr. Rustin has observed elections in
Zimbabwe, El Salvador, and Grenada, etc.

In 1975, Mr. Rustin organized the Black Americans to Support Israel Committee (BASIC).
He has made numerous fact-finding visits to the Middle East and has written many
columns and articles on that troubled area. He has worked for the freedom of Soviet

Jews and was an early advocate for the Ethicopian Jews in their struggle to emigrate to
Israel. -

In 1983, Mr. PRustin and two colleagues made a fact-finding trip to South Africa.
Their report, South Africa: Is Peaceful Change Possible? led to the formation of
Project South Africa, a new program which seeks to broaden American's ~support of
groups within South Africa which are attempting to bring about democracy through
peaceful means.

A collection of Mr. Rustin's essays, Down the Line, was published in 1971. 1In 1976,
he delivered the Radner Lecture at Columbia University which was published under the
title Strategies for Freedom: The Changing Patterns of Black Protest.

Mr. Rustin is the recipient of numerous awards including The Murray/Greene/Meany
award, The John LaFarge Memorial Award, and The 3tephen Wise Award. He has been
honored with more than a dozen honorary degrees including Harvard, Yale, Brown, and

New York University. He currently serves as a member of the United States Holocaust
Memorial Council.

Mr. Rustin currently serves as Co-Chairman of the A. Philip Randolph Institute and
President of the A. Philip Randolph Educational Fund, a sister organization with an

international human rights focus. He can be reached at: 260 Park Avenue South, New
York, N.Y. 10010 Tel: 212-533-8000.
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Seprember 2271980, Monday, AM cycle
LENGTH: 140 words
HEADLINE: Black Leaders Support Carter
DATELINE: NEW YORK
KEYWORD: Political Briefs

BODY:

Terming the presidential election an "extreme crisis," a group of black
leaders on Monday mapped out plans for a8 pro-Carter movement they admitted was
a5 much an anti-Ronald Reagan and anti-John Anderson effaort.

Carter and to reveal thé abysma““reCordunféAndersun and the ultra-conservative
recard of Reagan.*

“President Carter, like every president befare him, has not achieved all that

we would want in the area aof economic and social programs,* said Rustin, who
chairs the committee.

But he added: “Far us, as black Americans, there can be np guestionh: faced

with Ronald Reagan's ultra-conservative challenge, President Carter must have
gur full and unwavering support.”
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