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Excerpt of Answers submitted April 29, 1987, by Mark R. Dialer in 
Response to Follow-up Questions of senator Orrin Hatch 

Every school in a religious school system will be covered in 
its entirety if any one school within the school system receives 
even one dollar of federal financial assistance. 

Explanation. Section 2(B) of the operative provisions of S. 557 
covers "all of the operations of -- ... a local educational 
agency (as defined in Section 198(a) (10) of the Elementary and 
Secondary Education Act of 1965), system of vocational education, 
or other school system ..• any part of which is extended 
federal financial assistance ..•• " (emphasis supplied). 

A local educational agency as defined in Section 198(a) (10) 
of the Elementary and Secondary Education Act of 1965 is a public 
school system. Once all public school systems and systems of 
vocational education are identified as covered, the only school 
-systems left to be covered by the bill's phrase "other school 
system" are private school systems, including religious school 
systems. Thus, if one elementary school in a diocesan school 
system receives any federal financial assistance, not only is the 
entire school covered, but so is every other school in its 
entirety in the diocesan school system. 

In contrast to this expansion of pre-Grove City coverage, 
compare the Department of Education's definition of "educational 
institution" in its Title IX regulations. 34 C.F.R. 106.2(j). 

An entire church or synagogue will be covered under Title 
VI, Section 504, and the Age Discrimination Act, if it operates 
one federally-assisted program or activity, as well as under 
Title IX if the federally-assisted program or activity is 
educational (with exceptions under Title IX in those 
circumstances where Title IX requirements conflict with religious 
tenets). 

Explanation. Under Section (3) (B), of the bill a church or 
synagogue is a "private organization" (it would also probably fit 
within the "corporation" subcategory) which is a "geographically 
separate facility" comparable to a plant. Accordingly, any 
federally-assisted program at such a "facility" would render the 
entire "facility" (i.e., synagogue or church) covered. 
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The Honorable Edward Kennedy 
Chairman 
Senate Labor and Human 

Resources Committee 
113 Russell Senate Office Bldg. 
Washington, o.c. 20510 

177& K STREET, NW 
SUITE~ • WASHINGTON DC 20008 

(202) 216-3993 

April 21, 1987 

( Dear Mr. Chairman, 

The Catholic Health Association, on behalf of the Catholic health 
facilities of this country which are our members, wishes to comment 
on the Civil Rights Restoration Act of 1987 (Senate Bill 557), now 
being considered by your Committee. The Catholic Health Association, 
representing more than 622 Catholic sponsored hospitals, 279 health 
care facilities, 52 Catholic multi-institutional health care systems, 
as well as 278 congregations of women and men religious involved in 
health care delivery, joins the United States Catholic Conference in 
supporting the goal of alleviating discriminatory practices in our 
society. 

The religious sponsors of Catholic health care institutions have 
traditionally been in the forefront of efforts to eliminate 
discriminatory practices in the United States. Accordingly, Catholic 
health facilities have had a long record of offering care to those in 
need in a non-discriminatory manner. 

Based on that long tradition, we would like to support S. 557. 
However, we are concerned about several aspects of the bill 1 s 
current language and believe that improvements are needed for the 

. legislation to fully protect the rights of all persons and to insure 
religious freedom as well. 

Catholic health care facilities and personnel object to abortion 
and similar procedures as a matter of conscience and religious belief. 
Based upon regulations promulgated under exi sting law, however, we 
are apprehensive that the refusal of Catholic health care facilities 
to provide abortions or abortion insurance coverage could be 
interpreted under certain conditions as a violation of Title IX if 
s. 557 is passed in its present form. We do not believe that this 
should be the intent of the Congress in passing laws to protect 
citizens against discriminatory practices. In fact, we believe that 
the contrary should be clearly expressed in the text of the pending 
legislation so that it is not misinterpreted. 

lf~reNnting ,,.,., IOO hoapita1, and long-term ",.. facititift natiOllwift. 
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An amendment offered by Congressmen Tauke and Sensenbrenner in 
the last Congress would do a great deal to clarify this matter. The 
amendment.states: "Nothing in this title shall be construed to grant 
or secure or deny any right relating to abortion or the funding 
thereof or to require or prohibit any person, or public or private 
entity or organization, to provide any benefit or service relating 
to abortion." We recommend its approval by your Committee. 

Without this amendment we would be forced to opposes. 557 
because it could require all Catholic hospitals which participate 
in teaching or other educational programs, e.g., interns, residents, 
nursing students, to provide abortion services. Federal law and 
regulations should never put Catholic health care facilities in a 
position of having to provide abortions or abortion in$urance 
coverage. 

Senate Bill 557 presently contains a provision which provides 
a · limited exemption from enforcement of Title IX for •any operation 
of an entity except which is controlled by a religious organization 
if the application of section 901 to such operation would not be 
consistent with the religious tenets of such organization." The 
Catholic Health Association has reservations about overly restrictive 
interpretations of the term •controlled by", and urges the Committee 
to expand the "religious tenet" protection so it would apply to 
different ownership and management approaches. 

We thank you for the opportunity to present our point of view on 
these important matters which your Committee must consider in its 
preparation of Senate Bill 557. 

~ 
ox / 

ent 
Divis'on o Government Services 

cc: Members of the Senate Labor and Human Resources Committee 



FLAWS INS. 557 ("CIVIL RIGHTS RESTORATION ACT") 

o This bill addresses the scope of federal jurisdiction 
under four civil rights statutes as well as certain 
substantive aspects. of these laws. 

o The civil Rights Restoration Act (CRRA) represents a 
vast expansion of federal power over State and local 
governments and the private sector, including churches 
and synagogues, farmers, businesses, voluntary 
associations, and private and religious schools. This 
expansion goes well beyond the scope of power exercised 
by the federal government before Grove City. Without 
being exhaustive, some examples are: 

o Grocery stores and supermarkets participating 
in the Food Stamp Program will be subject to 
coverage solely by virtue of their participa­
tion in that program. 

o Every school in a religious school system 
will be covered in its entirety if one school 
within the school system receives even one 
dollar of federal financial assistance. 

o An entire church or synagogue will be covered 
under at least three of these statutes if it 
operates one federally-assisted program or 
activity. 

o Farmers receiving crop subsidies, price 
supports, or similar federal support will be 
subject to coverage. 

o All of the commercial, non-educational 
activities of a school, college, or 
university, including rental of commercial 
office space and housing to those other than 
students or faculty, as well as investment 
and endowment policies, will be covered if 
the institution receives even one dollar of 
federal education assistance. 

o Every division, plant, facility, store and 
subsidiary of a corporation principally 
engaged in the business of providing 
education, health care, housing, social 
services, or parks or recreation will be 
covered in their entirety whenever one portion 
of one division, plant, facility, store, or 
subsidiary, receives any federal aid. 
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o Thus, if one program at one nursing home or hospital 
in a chain receives federal aid, not only is the 
entire nursing home or hospital covered, but all 
other nursing homes or hospitals in the chain are 
automatically covered in their entirety even if they 
don't receive federal aid. 

o Further, if the tenant of one unit in one apartment 
building owned by an entity principally engaged in 
providing housing receives federal housing aid, not 
only is the entire apartment building covered, but 
all other apartment buildings, all other housing 
operations, and all other non-housing businesses of 
the owner are covered even though they receive no 
direct or even indirect federal aid. 

o The entire plant or separate facility of all other 
corporations would be covered if one portion of, or 
one program at, the plant or facility receives 
federal aid. 

o A private, national social service organization will 
be covered in its entirety, together with all of its 
local chapters, councils, or lodges, if one local 
chapter, council, or lodge receives any federal 
financial assistance. 

o A state, county, or local government department or 
agency will be covered in its entirety, whenever one 
of its programs receives federal aid. Thus, if a 
state health clinic is built with federal funds in 
San Diego, California, not only is the clinic 
covered, but all activities of the state's health 
department in all parts of the state are also 
covered. 

o As a consequence, more sectors of American society will be 
subject to: increased federal paperwork requirements; 
random on-site compliance reviews by federal agencies even 
in the absence of an allegation of discrimination; 
thousands of words of federal regulations, including 
costly Section 504 accessibility regulations; the need to 
attempt to accommodate contagious persons; increased 
exposure to costly private lawsuits that will inevitably 
seek the most expansive interpretation of the already 
overbroad language of the bill; and increased exposure to 
the judgments of federal courts. 



CIVIL RIGHTS ACT OF 1987 

o In response to the Grove City College v. Bell (1984) 
decision, "The Civil Rights Act of 1987" amends four civil 
rights statutes banning discrimination on specified grounds 
under any "program or activity receiving federal financial 
assistance": Title VI of the Civil Rights Act of 1964 
(race, color, national origin); Title IX of the Education 
Amendments of 1972 (sex) (limited to education); Section 504 
of the Rehabilitation Act of 1973 (handicap); and the Age 
Discrimination Act of 1975 (age). 

SCOPE 

o The bill provides that where any educational program or 
activity of an educational institution (including a public 
school district) receives federal aid, the institution 
itself is the covered program under all four civil rights 
statutes. 

o The bill also adds a "grandfather" provision to each of the 
four statutes which provides that in circumstances ~ot 
involving education institutions, the meaning of the phrase 
"program or activity" remains the same as before Grove city 
and should be construed without consideration given to the 
Grove City decision -- or to the Supreme Court's earlier 
North Haven Board of Education v. Bell (1982) decision to 
the extent it contained language relied upon by the Supreme 
Court in reaching its "program specific" interpretation in 
Grove City. 

~ o , It is expected that coverage outside of educational 
institutions, under this grandfather provision, would 

/ generally be program specific. This approach reflects both 
the plain language and legislative history of the statutes, 
as well as the interpretation of many lower courts even 
before Grove City. 

o such an approach outside of education will, of course, 
yield significant coverage: there are numerous federal 
aid programs outside of education dispensing tens of 
billions of dollars in federal aid to large numbers of 
recipients, including block grant programs. Also, many 
recipients receive aid under more than one federal program. 

o Indeed, in fiscal year 1963, the Federal government dispensed 
less than $11 billion in assistance under fewer than 200 
programs. In F.Y. 1985, the Federal government dispensed 
more than $200 billion under nearly 1,400 programs. 

o Since Grove City. the only area where demonstrated civil 
rights concerns have not been satisfactorily addressed has 
been education institutions, and this bill adequately 
addresses this problem. 
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o Proponents of a much broader Grove City bill have been 
unable, after more than 3 years, to demonstrate any similar 
need outside of education. Indeed, many federal agencies 
have indicated that Grove City has had virtually no impact on 
their enforcement programs. 

o Further, numerous other federal laws, of course, such as 
Titles II (public accommodations) and VII (employment) of the 
1964 Civil Rights Act; the Fair Housing Act; the Equal Credit 
Opportunity Act; the Voting Rights Act; and many others 
all of which comprise the broad mosaic of federal civil 
rights protections -- remain fully in place. 

ABORTION: RELIGIOUS TENETS 

o The bill also amends Title IX by adding "abortion-neutral" 
language which makes clear that no covered institution is 
required to perform or pay for abortions or abortion-related 
services, but which permits an institution to do so if it 
wishes. Discrimination against a person who has had an 
abortion is prohibited. The House Education and Labor 
Committee adopted this language in May, 1985. 

o The bill also amends Title IX to strengthen its •religious 
tenets" exception which currently reads: "[Title IX] shall 
not apply to an educational institution which is controlled 
by a religious organization if the application of [Title IX] 
would not be consistent with the religious tenets of such 
organization ...• " 20 u.s.c. § 168l(a) (3). Many institu­
tions which have retained their religious character or 
mission but are now controlled by lay boards may no longer 
have their religious tenets exempted from the application of 
Title IX where such application conflicts with those tenets. 
In order to strengthen Title IX's acknowledgement of the 
importance of religious tenets and preserve diversity in 
education based on those tenets, the bill provides: 

"[Title IX] shall not apply to an educational 
institution which is controlled by or which is 
closely identified with the tenets of a particu­
lar religious organization if the application of 
(Title IX] would not be consistent with the 
religious tenets of such organization." 

o This exemption is applicable only under Title IX. Identical 
language ("controlled by or which is closely identified with 
the tenets of a particular religious organization•) was 
endorsed by the 99th Congress in its enactment last fall of 
s. 1965, the Higher Education Amendments Act of 1986, with 
respect to the construction loan program's ban on religious 
discrimination. 
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ABORTIO~-NEUTRALlTY AND GROVE CITY 

l. O: Why is abortion-neutral languaqe needed? 

A: Abortion-neutral lanquaqe is a necessary part of Grove 
City leqislation in order to ensure that no recioient of 
federal aid is required to provide or pay for abortions or 
abortion-related services. 

Current Title IX requlations reauire an educational 
institution to treat abortion like any other temporary disa­
ility •tor all iob-related purposes, includinq ••• payment of 
disahility Tncome ••• and under any frinae henefit offered to 
employees •••• • 34 C.F.R. ~ 106.57(c) (emphasis supplied). 
~oreover, the institution- must treat abortion li~e any other 
temporary disability •with respect to any medical or hospital 
henefit, service, plan or policy• for its students. 34 C.F.R. 
Sl06.40(b) (4). 

Indeed, the requlations actually require discrimination 
in favor of abortion: an institution must provide leave for 
an ahortion for both students and employees even when it •does 
not maintain a leave policy for its students (or employees, 
and when] a student (or employee] ••• does not otherwise 
aualifv for leave under• the institution's leave policy. 
34 C.F.R. Sl06.40(b)(5). See also 34 C.F.R. ~ 106.57(d). 

~- 2. O: What does the abortion-neutral languaqe achieve? 

A: The abortion-neutral lanquaqe provides that no institu­
tion subject to Title IX must provide or oav for an abortion 
or abortion-related services as a condition of the receipt of 
federal aid. 

3. O: Does the lanquaqe permit discrimination aaainst a person 
who has had an abortion? 

A: No. !ndeed, the lanquaqe forbids discrimination aqainst 
a person who has had an abortion. 

4. O: Does the lanquaqe forbi~ an institution from providinQ or 
payinQ for abortions or abortion-related services if it 
wishes to do so? 
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A: No. The language simply nullifies those portions of 
current requlations reguirin1 all institutions to do so as a 
condition of the receipt of ederal aid: thus, an institution 
is free either to pay or provide for abortions or abortion­
related services or _!!2!. to do so under this lanquaQe. 

S. O: Why can't the pro-abortion orovisions of the requlations 
be remove~ by administrative action? 

A: A subseouent, ore-abortion Administration ~ay simply 
reinstate the regulations. The clearest, surest, and most 
appropriate way to make Title IX abortion-neutral is throuqh 
legislative action in connection with Grove City. 

6. 0: Is the abortion-neutral lanquaQe consistent with the 
oriqinal rneaninq of Title IX when enacted? 

A: Yes. In 1972, when Title IX was adopted, abortion was 
illegal in virtually all states. The ~oe v. Wade decision, 
nullifyinq such laws, was c1ecided by the SupremeCourt in 
the followinq vear. The Title IX regulations became final 
in 1975. T~us, the pro-abortion elements of the re~ulations 
appear to look to the Roe c1ecision -- decided after Title 
IX's enactment -- ratherthan to Title IX itself. In short, 
there is virtually no reason to believe that Conqress intended 
Title IX to overturn state bans on abortion, let alone to 
mandate abortion coveraqe by institutions receivinq federal 
aid. 

7. n: What is the source of the abortion-neutral lanouaae? 

A: This languaqe was sponsored by Con~ressmen Tom Tauke and 
F. James Sensenbrenner, Jr. in the ~9th Congress. It was 
adopted by the House Education and Labor Committee in Hay, 
1985 durinQ consideration of a Grove City bill. It was 
supoo~ted by, inter alia, the United States Catholic . Confer­
ence and the NationaliITaht to Life Committee. 



Religious Tenets and Grove City Legislation 

1. Q: Why is religious tenets · language needed in Title 
IX? 

A: Such language in Title IX is a necessary part of 
Grove City legislation in order to protect an 
institution's policy which is based upon tenets of a 
religious organization where the institution is 
controlled by, or closely identifies with the tenets 
of, the religious organization. 

In 1972, when Congress enacted Title IX, Congress 
included several exceptions to its coverage, including: 
"This section shall not apply to an educational 
institution which is controlled by a religious organi­
zation if the application of this subsection would not 
be consistent with the religious tenets of such 
organization .... " 20 u.s.c. § l681(a) (3). 

At that time, many educational institutions were 
controlled outright by religious entities. Some of these 
institutions today, while retaining their identity with 
religious tenets, are controlled by lay boards and thus 
outside the scope of the religious tenets exception of 
current law. 

Thus, language must be included in any Grove City bill 
to protect a policy of an educational institution based on 
religious tenets when the institution is not controlled by a 
religious organization but closely identifies with the 

- tenets of such an organization. This same protection should 
also be afforded to other institutions, such as hospitals, 
covered under Title IX by Grove City legislation when they 
have such a close identification with the tenets of a 
religious organization. 

2. •Q: Can an institution claim protection under this language 
for racial, handicap, or age discrimination? 

A: No. The exception exists only under Title IX, which 
addresses gender discrimination. The exception recognizes 
that the tenets of some religious organizations differ­
entiate in some ways between the sexes. In the spirit of 
diversity and pluralism in education and other parts of the 
private sector covered by Title IX under Grove City 
legislation, the exception respects the independence of an 
institution's conduct in carefully delineated circumstances 
when the institution is controlled by, or closely identified 
with the religious tenets of, a religious organization. 
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3. Q: Is a covered institution exempt in its entirety from 
Title IX if just one of its policies is based on religious 
tenets and conflicts with Title IX? 

A: No. The exception applies only to the specific policy 
or policies, based on religious tenets at those institutions 
able to avail themselves of the exception, when Title IX 
would conflict with such policy or policies. 

4. Q: Will this exception have any application in public 
schools or other public institutions? 

A: No. The First Amendment, as applied to states and 
localities, effectively prohibits public schools or other 
public institutions from basing any policies or conduct 
squarely on the religious tenets of a religious 
organization. 

This exception applies only to private institutions 
for example, where students are in attendance because they 
have freely chosen to attend the institution. 

5. Q: What is the origin of this language? 

A: In May, 1985, in response to concerns described in the 
answer to question one, the House Education and Labor 
Committee first strengthened the current religious tenets 
exception when considering Grove City legislation. 

The particular language described in this document is 
virtually identical to language in the Higher Education 
Amendments of 1986, adopted by Congress and signed into law 
in October, 1986. There, a prohibition against religious 
discrimination in the construction loan program was enacted 
with an exception using virtually the same language ' 
recommended for Title IX. This provision, in short, is 
modeled on language used by the 99th Congress. 

THIS LANGUAGE HAS BROAD SUPPORT 

This language is supported by such organizations as the 
National Association of Independent Colleges and Universities 
(NAICU), with over 800 college and university members (enrolling 
over two million students); Agudath Israel, a national Orthodox 
Jewish movement with tens of thousands of members; National 
Society for Hebrew Day Schools (approximately 500 elementary and 
secondary schools); and the Association of Advanced Rabbinical 
and Talmudic Schools (approximately 60 schools). 
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SUPREME COURT OF THE illUTED STATES 

No. 84-1340 

WENDY WYGANT, ET AL., PETITIONERS v. JACKSON 
BOARD OF EDUCATION, ETC., ET AL. 

ON WRIT OF CERTIOR:A.RI 'J'O THE UNITED STATES COURT OF 
APPEA~ FOR THE SIXTH CIRCUIT 

[May 19, 1986] 

JUSTICE WHITE, concurring in the judgment. 
The school board's policy when layoffs are necessary is to 

maintain a certain proportion of minority teachers. This pol­
icy requires laying off non-minority teachers solely on the 
basis of their race, including teachers with seniority, and re­
taining other teachers solely because they are black, even 

~ though some of them are in probationary status. None of 
the interests asserted by the board, singly or together, jus­
tify this racially discriminatory layoff policy and save it from 

{ 

the strictures of the Equal Protection Clause. Whatever the 
legitimacy of hiring goals or quotas may be, the discharge of 
white teachers to make room for blacks, none of whom has 
been shown to be a ·victim of any racial discrimination, is 
quite a different matter. I cannot believe that in order to 
integrate a work force, it would be permissible to discharge 
whites and hire blacks until the latter comprised a suitable 
percentage of the work force. · None of our cases suggest 
that this would be permissible under the Equal Protection 
Clause. Indeed, our cases look quite the other way. The 
layoff policy in this case-laying off whites who would other­
wise be retained in order to keep blacks on the job-has the 
same effect and is equally violative of the Equal Protection 
Clause. I agree with the plurality that this official policy is 
unconstitutional and hence concur in the judgment. 
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SUPREME COlJRT OF THE UNITED STATES 

No. 84-1340 

WENDY WYGANT, ET AL., PETITIONERS v. JACKSON 
BOARD 01: EDUCATION, ETC., ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED ST ATES COCRT OF 
APPEALS FOR THE SIXTH CIRCUIT 

{May 19, 1986) 

JUSTICE MARSHALL, with whom JUSTICE BRENNAN and 
JUSTICE BLACKML"N join, dissenting. 

When this Court seeks to resolve far-ranging constitutional 
issues, it must be especially careful to ground its analysis 
finnly in the facts of the particular controversy before it. 
Yet in this significant case, we are hindered by a record that 
is informal and incomplete. Both parties now appear to real­
ize that the record is inadequate to inform the Court's deci­
sion. Both have lodged with the Court voluminous "submis­
sions" containing factual material that was not considered by 
the District Court or the Court of Appeals. Petitioners have 
submitted 21 separate items, predominantly statistical 
charts, which they assert are relevant to their claim of dis­
crimination. Respondents have submitted public documents 
that tend to substantiate the facts alleged in the brief ac­
companying their motion for summary judgment in the Dis­
trict Court. These include transcripts and exhibits from two 
prior proceedings, in which certain questions of discrimina­
tion in the Jackson schools were litigated, Jackson Education 
Association v. Board of Education, No. 4-72340 (ED Mich. 
1976) ( Jackson I), and Jackson Education Association v. 
Board of Education, No. 77-011484CZ (Jackson Cty. Cir. 
Ct. 1979) ( Jackson II). 

We should not acquiesce in the parties' attempt to try their 
case before this Court. Yet it would be just as serious a mis-
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2 WYGANT v. JACKSON BOARD OF EDUCATION 

take simply to ignore altogether, as the plurality has done, 
the compelling factual setting in which this case evidently has 
arisen. No race-conscious provision that purports to serve a 
remedial purpose can be fairly assessed in a vacuum. 

The haste with which the District Court granted summary 
judgment to respondents, without seeking to develop the fac­
tual allegations contained in respondents' brief, prevented 
the full exploration of the facts that are now critical to reso­
lution of the important issue before us. Respondents' ac­
quiescence in a prem,ature victory in the District Court 
should not now be used as an instrument of their defeat-. 
Rather, the District Court should have the opportunity to de­
velop a factual record adequate to resolve the serious issue 
raised by the case. I believe, therefore, that it is improper 
for this Court to resolve the constitutional issue in its current 
posture. But, because I feel that the plurality has also erred 
seriously in its legal analysis of the merits of this case, I write 
further to express my disagreement with the conclusions that 
it has reached. 

I, too, believe that layoffs are unfair. But unfairness 
ought not be confused with constitutional injury. Paying no 
heed to the true circumstances of petitioners' plight, the plu­
rality would nullify years of negotiation and compromise de­
signed to solve serious educational problems in the public 
schools of Jackson, Michigan. Because I believe that a pub­
lic employer, with the full agreement of its employees, should 
be permitted to preserve the benefits of a legitimate and con­
stitutional affirmative-action hiring plan even while reducing 
its work force, I dissent. 

I 

The record and extra-record materials that we have before 
us persuasively suggest that the plurality has too quickly as­
sumed the absence of a legitimate factual predicate, even 
under the plurality's own view, for affirmative action in the 
Jackson schools. The first black teacher in the Jackson Pub-
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lie Schools was hired in 1954. 1 In 1969, when minority 
representation on the faculty had risen only to 3. 9%, the 
Jackson branch of the NAACP filed a complaint with the 
Michigan Civil Rights Commission, alleging that the Board 
had engaged in various discriminatory practices, including 
racial discrimination in the hiring of teachers. Respondents' 
Lodging No. 6 (complaint). The Commission conducted an 
investigation and concluded that each of the allegations had 
merit.2 

In settlement of the· complaint, the Commission issued an 
order of adjustment, under which the Jackson Board of Edu­
cation {Board) agreed to numerous measures designed to im­
prove educational opportunities for black public-school stu­
dents. Among them was a promise to "[t]ake affirmative 
steps to recruit, hire and promote minority group teachers 
and counselors as positions bec[a]me available .... " Re­
spondents' Lodging No. 1-B, p. 3. As a result of the Board's 
efforts to comply with the order over the next two years, the 
percentage of minority teachers increased to 8.8%. 

In 1971, however, faculty layoffs became necessary. The 
contract in effect at that time, between the Board and the 

'Unless otherwise indicated, the historical facts herein recited ha\'e 
been taken from the Defendants' Brief in Support of its Motion for Sum­
mary Judgment before the District Court. Record. Doc. No. 4. pp. 1-6. 

1 The Commission concluded that "[r]acial tension continues to be a part 
of the entire Jackson School System from the elementary level through 
high school. It would appear, therefore. that each of the allegations as 
stated in the complaint can be substantiated based upon organizational 
records, court files. school records, special committee reports and the ap­
praisal conducted by the Superintendent of Schools." Respondents' Lodg­
ing No. 1-B, p. 11 (order of adjustment). This conclusion is supported by 
extra-record materials suggesting that the shortage of minority teachers 
was the result of past discrimination in teacher hiring. For example, the 
then-Superintendent of Schools testified that "an administrator . . . told 
me she had tried to get a position in Jackson in the early 1950's and was 
told that they didn't hire colored people." This was the "type of thing," he 
stated, that led to adoption of Article XII. Respondents' Lodging No. 3. 
pp. 22-23. 
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Jackson Education Association (Union), provided that layoffs 
would be made in reverse order of seniority. Because of the 
recent vintage of the school system's efforts to hire minor­
ities, the seniority scheme led to the layoff of a substantial 
number of minority teachers, "literally wip(ing] out all the 
gain" made toward achieving racial balance. Respondent's 
Lodging No. 3, p. 24 (deposition of Superintendent of 
Schools). Once again, minority teachers on the faculty were 
a rarity. 

By early 1972, when i:acial tensions in the schools had esca­
lated to violent levels, ·school officials determined that the 
best course was full integration of the school system, includ­
ing integration of the faculty. But they recognized that, 
without some modification of the seniority layoff system, gen­
uine faculty integration could not take place. See App. 41; 
Respondents' Lodging No: 3, p. 69 (deposition of Superin­
tendent of Schools); Respondents' Lodging No. 2, pp. 16-20 
(testimony of Union Executive Director, Jackson [). The 
Minority Affairs Office of the Jackson Public Schools submit­
ted a questionnaire to all teachers, asking them to consider 
the possibility of abandoning the "last hired, first fired" ap­
proach to layoffs in favor of an absolute freeze on layoffs of 
minority teachers. The teachers overwhelmingly voted in 
favor of retaining the straight seniority system. Negotia­
tions ensued between the two camps-on the one hand, the 
Board, which favored a freeze of minority layoffs and, on the 
other, the Union, urging straight seniority-and the negoti­
ators ultimately reached accord. One union leader charac­
terized the development of the layoff compromise as the most 
difficult balancing of equities that he had ever encountered. 
Record, Doc. No. 4, p. 5. 

The compromise avoided placing the entire burden of lay­
offs on either the white teachers as a group or the minority 
teachers as a group. Instead, each group would shoulder a 
portion of that burden equal to its portion of the faculty. 
Thus, the overall percentage of minorities on the faculty 

' 
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would remain constant. Within each group, seniority would 
govern which individuals would be laid off. This compromise 
was the provision at issue here, subsequently known as Arti­
cle XII: 

"In the event that it becomes necessary to reduce the 
number of teachers through layoff from employment by 
the Board, teachers with the most seniority in the dis­
trict shall be retained, except that at no time will there 
be a greater percentage of minority personnel laid off 
than the curreni percentage of minority personnel em­
ployed at the time of the layoff. . . . Each teacher so af­
fected will be called back in reverse order for positions 
for which he is certified maintaining the above minority 
balance." App. 13. 

The Board and the Union leadership agreed to the adoption 
of Article XII. The compromise was then presented to the 
teachers, who ratified it by majority vote. Each of the six 
times that the contract has been renegotiated, Article XII 
has been presented for reconsideration to the members of the 
Union, at least 80% of whom are white, and each time it has 
been ratified. 

To petitioners, at the bottom of the seniority scale among 
white teachers, fell the lot of bearing the white group's pro­
portionate share of layoffs that became necessary in 1982. 
Claiming a right not to lose their jobs ahead of minority 
teachers 'With less seniority, petitioners brought this chal­
lenge to Article XII under the Equal Protection Clause of the 
Fourteenth Amendment. 

II 

From the outset, it is useful to bear in mind what this case 
is not. There has been no court order to achieve racial bal­
ance, which might require us to reflect upon the existence of 
judicial power to impose obligations on parties not proven to 
have committed a wrong. See Swann v. Charlotte-Mecklen­
burg Board of Education, 402 U. S. 1, 16 (1971). There is 
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also no occasion here to resolve whether a white worker may 
be required to give up his or her job in order to be replaced 
by a black worker. See Steelworkers v. Weber, 443 U. S. 
193, 208 (1979). Nor are we asked to order parties to suffer 
the consequences of an agreement that they had no role in 
adopting. See Firefighters v. Stotts, 467 U. S. 561, 575 
(1984). Moreover, this is not a case in which a party to a col­
lective-bargaining agreement has attempted unilaterally to 
achieve racial balance by refusing to comply with a contrac­
tual, seniority-based layoff pro$ion. Cf. Teamsters v. 
United·States, 431 U.S. 324, 350, 352 (1977). 

The sole question posed by this case is whether the Con­
stitution prohibits a union and a local school board from 
developing a collective-bargaining agreement that apportions 
layoffs between two racially determined groups as a means of 
preserving the effects of an affirmative hiring policy, the con­
stitutionality of which is unchallenged. 3 

1 JUSTICE O'CONNOR rests her disposition of this case on the propriety of 
the hiring plan. even though petitioners have not challenged it. She ap­
pears to rely on language in the preamble to the collective-bargaining 
agreement, which suggests that the "goal of such [affirmative-action] pol­
icy shall be to have at least the same percentage of minority racial repre­
sentation on each individual staff as is represented by the student popula­
tion of the Jackson Public Schools." Article VII.D.1, App. to Pet. for 
Cert. la. Believing that the school system's hiring "goal" ought instead to 
be the percentage of qualified minorities in the labor pool, JUSTICE O'CON­
NOR concludes that the challenged layoff provision itself is overly broad. 
Ante, at-. Among the materials considered by the District Coun and 
Coun of Appeals, however, there is no evidence to show the actual propor­
tion of minority teachers in the Jackson schools. either in relation to the 
qualified minority labor force or in relation to the number of minority stu­
dents. If the distinction between the two goals is to be considered critical 
to the constitutionality of the affirmative-action plan, it is incumbent on pe­
titioners-plaintiffs below-to demonstrate that. at the time they were laid 
off, the proportion of minority teachers had equaled or exceeded the appro­
priate percentage of the minority labor force, and that continued adherence 
to affirmative-action goals, therefore, unjustifiably caused their injuries. 
This petitioners have failed to do. Outside of the First Amendment con­
text, I know of no justification for invalidatini a provision because it might, 
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III 
Agreement upon a means for applying the Equal Protec­

tion Clause to an affirmative-action program has eluded this 
Court every time the issue has come before us. In Univer­
sity of California Regents v. Bakke, 438 U. S. 265 (1978), 
four Members of the Court concluded that, while racial dis­
tinctions are irrelevant to nearly all legitimate state objec­
tives and are properly subjected to the most rigorous judicial 
scrutiny in most instances, they are highly relevant to the 
one legitimate state objective of eliminating the pernicious 
vestiges of past discrimination; when that is the goal, a less 
exacting standard of review is appropriate. We explained at 
length our view that, because no fundamental right was in­
volved and because whites have none of the immutable 
characteristics of a suspect class, the so-called "strict scru­
tiny'' applied to cases involving either fundamental rights or 
suspect classifications was not applicable. Id., at 357 (opin­
ion of BRENNAN, WHITE, MARSHALL, and BLACKMUN, JJ.). 
Nevertheless, we eschewed the least rigorous, "rational 
basis" standard of review, recognizing that any racial classifi­
cation is subject to misuse. We determined that remedial 
use of race is permissible if it serves "important govern­
mental objectives" and is "substantially related to achieve­
ment of those objectives." Id., at 359; see also id., at 387 
(opinion of MARSHALL, J. ); id., at 402 (opinion of BLACKML'N, 
J. ). This standard is genuinely a "strict and searching'' judi­
cial inquiry, but is "not '"strict" in theory and fatal in fact.'" 
Id., at 362 (opinion of BRENNAN, WHITE, MARSHALL, and 
BLACKMUN, JJ.) (quoting Gunther, The Supreme Court, 19il 

in a hypothetical case, apply improperly to other potential plaintiffs. Peti­
tioners have attempted to fill the gap in their case by supplying statistical 
charts to this Court. See, e. g., Petitioners' Lodging, pp. 56-62. 
Clearly, however, we are not equipped for such factftnding, and if the hor­
tatory ceiling of the affirmative-action plan is indeed to be considered a sig­
nificant aspect of the ease, then that would be an appropriate subject of 
inquiry on remand. 
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Term-Foreward: In Search of Evolving Doctrine on a 
Changing Court: A Model for a Newer Equal Protection, 86 
Harv. L. Rev. 1, 8 (1972)). The only other Justice to reach 
the constitutional issue in Bakke suggested that, remedial 
purpose or no, any racial distinctions "call for the most exact­
ing judicial examination." Id., at 291 (opinion of POWELL, 
J.). 

In Fullilove v. Klutznick, 448 U. S. 448 (1980), the Court 
again disagreed as to the proper standard of review. Three 
Justices, of whom I was one, concluded that a statute reserv­
ing 10% of federal funds for minority contractors served im­
portant governmental objectives and was substantially re­
lated to achievement of those objectives, surviving attack 
wider our Bakke test. 448 U. S., at 519 (MARSHALL, J., 
joined by BRENNAN and BLACKMUN, JJ., concurring in judg­
ment). Three other Justices expressly declined to adopt any 
standard of review, deciding that the provision survived judi­
cial scrutiny wider either of the formulae articulated in 
Bakke. 448 U. S., at 492 (opinion of BURGER, C. J., joined 
by WHITE and POWELL, JJ. ). 

Despite the Court's inability to agree on a route, we have 
reached a common destination in sustaining affirmative ac­
tion against constitutional attack. In Bakke, we determined 
that a state institution may take race into account as a factor 
in its decisions, 438 U. S., at 326, and in Fullilove, the Court 
upheld a congressional preference for minority contractors 
because the measure was legitimately designed to ameliorate 
the present effects of past discrimination, 448 U. S., at 520. 

In this case, it should not matter which test the Court ap­
plies. What is most important, under any approach to the 
constitutional analysis, is that a reviewing court genuinely 
consider the circumstances of the provision at issue. The 
history and application of Article XII, assuming verification 
upon a proper record, demonstrate that this provision would 
pass constitutional muster, no matter which standard the 
Court should adopt. 
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IV 
The principal state purpose supporting Article XII is the 

need to preserve the levels of. faculty integration achieved 
through the affirmative hiring policy adopted in the early 
1970's. Brief for Respondents 41-43. Justification for the 
hiring policy itself is found in the turbulent history of the ef­
fort to integrate the Jackson Public Schools-not even men­
tioned in the majority opinion-which attests to the bona 
fides of the Board's current employment practices. 

The record and lodgings indicate that the Commission, en­
dowed by the State Constitution with the power to investi­
gate complaints of discrimination and the duty to secure the 
equal protection of the laws, Mich. Const., Art. V, §29, 
prompted and oversaw the remedial steps now under at­
tack.' When the Board agreed to take specified remedial ac­
tion, including the hiring and promotion of minority teachers, 
the Commission did not pursue its investigation of the appar­
ent violations to the point of rendering formal findings of 
discrimination. 

Instead of subjecting an already volatile school system to 
the further disruption of formal accusations and trials, it ap­
pears that the Board set about achie\;ng the goals articulated 
in the settlement. According to the then-Superintendent of 
Schools, the Board was aware, at every step of the way, that 
"[t]he NAACP had its court suit ready if either the Board 
postponed the [integration] operation or abandoned the at­
tempts. They were willing to-they were ready to go into 
Federal court and get a court order, as happened in Kalama-

'The Commission CUITently describes its participation in the Jackson 
matter as follows: "{T]he Commission investigated the allegations and 
sought to mnedy tht apparmt violations by negotiating an order of adjust­
ment with the Jackson Board .... [T]he out-of-line seniority layoff provi­
sions in the Jackson Board of Education's employment contracts -A;th its 
teachers since 1972 are consistent \\;th overall desegregation efforts under­
taken in compliance with the Commission's order of adjustment." Brief 
for Michigan Civil Rights Commission. Michigan Dept. of Civil Rights as 
Amicaa CMriat 14 (emphasis added). 
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zoo/' Respondents' Lodging No. 3, p. 44. Rather than 
provoke the looming lawsuit, the Board and the Union 
worked with the committees to reach a solution to the racial 
problems plaguing the school system. In 1972, the Board 
explained to parents why it had adopted a voluntary integra­
tion plan: 

"Waiting for what appears the inevitable only flames 
passions and contributes to the difficulties of an orderly 
transition from a $egregated to a desegregated school 
system. Firmly established legal precedents mandate a 
change. Many citizens know this to be true. 

"Waiting for a court order emphasizes to many that we 
are quite willing to disobey the law until the court orders 
us not to disobey the law .... Further, court orders cost 
money for both the school system and the litigants." 
Respondents' Lodging No. 1, pp.1-2 (Exhibit No. 8, 
Jackson[). 

An explicit Board admission or judicial determination of cul­
pability, which the petitioners and even the Solicitor General 
urge us to hold was required before the Board could under­
take a race-conscious remedial plan, see Brief for Petitioners 
27-29; Brief for United States as Amicus Curiae 29, would 
only have exposed the Board in this case to further litigation 
and liability, including individual liability under 42 U. S. C. 
§ 1983, for past acts. It would have contributed nothing to 
the advancement of the community's urgent objective of inte­
grating its schools. 

The real irony of the argument urging mandatory, formal 
findings of discrimination lies in its complete disregard for a 
longstanding goal of civil rights reform, that of integrating 
schools without taking every school system to court. Our 
school desegregation cases imposed an affirmative duty on 
local school boards to see that "racial discrimination would be 
eliminated root and branch." Green v. County School 
Board, 391 U.S. 430, 437-438 (1968); see BT01UT1. v. Boa.rd of 
Education, 349 U. S. 294, 299 (1955). Petitioners would 
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now have us inform the Board, having belatedly taken this 
Court's admonitions to heart, that it should have delayed fur­
ther, disputing its obligations and forcing the aggrieved par­
ties to seek judicial relief. This result would be wholly in­
consistent with the national policies against overloading 
judicial dockets, maintaining groundless defenses, and im­
peding good-faith settlement of legal disputes. Only last 
Term, writing for the Court, THE CHIEF JUSTICE reaffirmed 
that civil rights litigation is no exception to the general policy 
in favor of settlements: ."Indeed, Congress made clear its con­
cern that civil rights plaintiffs not be penalized for 'helping to 
lessen docket congestion' by settling their cases out of court . 
. . . In short, settlements rather than litigation will serve the 
interests of plaintiffs as well as defendants." Marek v. 
Ckesny, 473 U. S. -, - (1985). It would defy equity to 
penalize those who achieve harmony from discord, as it would 
defy wisdom to impose on society the needless cost of super­
fluous litigation. The Court is correct to recognize, as it 
does today, that formal findings of past discrimination are not 
a necessary predicate to the adoption of affirmative-action 
policies, and that the scope of such policies need not be lim­
ited to remedying specific instances of identifiable discrimina­
tion. See ante, at 8 (opinion of POWELL, J.); ante, at 6 (opin­
ion of O'CONNOR, J. ). 

Moreover, under the apparent circumstances of this case, 
we need not rely on any general awareness of "societal dis­
crimination" to conclude that the Board's purpose is of suffi­
cient importance to justify its limited remedial efforts. 
There are allegations that the imperative to integrate the 
public schools was urgent. Racially motivated violence had 
erupted at the schools, interfering with all educational objec­
tives. We are told that, having found apparent violations of 
the law and a substantial underrepresentation of minority 
teachers, the state agency responsible for ensuring equality 
of treatment for all citizens of Michigan had instituted a set­
tlement that required the Board to adopt affirmative hiring 
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practices in lieu of further enforcement proceedings. That 
agency, participating as amicus curiae through the Attorney 
General of Michigan, still stands fully behind the solution that 
the Board and the Union adopted in Article XII, viewing it as 
a measure necessary to attainment of stability and educa­
tional quality in the public schools. See n. 4, supra. 
Surely, if properly presented to the District Court, this 
would supply the "[e]videntiary support for the conclusion 
that remedial action is warranted" that the plurality purports 
to seek, ante, at 9. Sjnce the District Court did not permit 
submission of this evidentiary support, I am at a loss as to 
why JusncE POWELL so glibly rejects the obvious solution of 
remanding for the factfinding he appears to recognize is nec­
essary. See ante, at 9-10, n. 5. 

Were I satisfied with the record before us, I would hold 
that the state purpose of preserving the integrity of a valid 
hiring policy-which in turn sought to achieve diversity and 
stability for the benefit of all students-was sufficient, in this 
case, to satisfy the demands of the Constitution. 

V 

The second part of any constitutional assessment of the dis­
puted plan requires us to examine the means chosen to 
achieve the state purpose. Again, the history of Article 
XII. insofar as we can determine it, is the best source of 
assistance. 

A 

Testimony of both Union and school officials illustrates that 
the Board's obligation to integrate its faculty could not have 
been fulfilled meaningfully as long as layoffs continued to 
eliminate the last hired. See App. 41; Respondents' Lodging 
No. 3, p. 69 (deposition of Superintendent of Schools); Re­
spondents' Lodging No. 2, pp. 16-20 (testimony of Union Ex­
ecutive Director, Jackson I). In addition. qualified minority 
teachers from other States were reluctant to uproot their 
lives and move to Michigan without any promise of protection 



84-1340-DISSENT 

WYGANT v. JACKSON BOARD OF EDUCATION • 13 

from imminent layoff. The testimony suggests that the lack 
of some layoff protection would have crippled the efforts to 
recruit minority applicants. Id., at 20, 55, 56. Adjustment 
of the layoff hierarchy under these circumstances was a nec­
essary corollary of an affirmative hiring policy. 

B 

Under JUSTICE PowELL's approach, the community of 
Jackson, having painfully watched the hard-won benefits of 
its integration efforts vanish as a result of massive layoffs. 
would be informed today, simply, that preferential layoff pro­
tection is never permissible because hiring policies serve the 
same purpose at a lesser cost. · See ante, at 14-15. As a 
matter of logic as well as fact, a hiring policy achieves no pur­
pose at all if it is eviscerated by layoffs. JusncE PowELL's 
position is untenable. 

JUSTICE POWELL has concluded, by focusing exclusively on 
the undisputed hardship of losing a job, that the Equal Pro­
tection Clause always bars race-conscious layoff plans. This 
analysis overlooks, however, the important fact that Article 
XII does not cause the loss of jobs; someone will lose a job 
under any layoff plan and, whoever it is, that person will not 
deserve it. Any per se prohibition against layoff protection. 
therefore, must rest upon a premise that the tradition of bas­
ing layoff decisions on seniority is so fundamental that its 
modification can never be permitted. Our cases belie that 
premise. 

The general practice of basing employment decisions on 
relative seniority may be upset for the sake of other public 
policies. For example, a court may displace innocent work­
ers by granting retroactive seniority to victims of employ­
ment discrimination. Franks v. Bowman Transportation 
Co., 424 U. S. 747, 775 (1976). Further, this Court has long 
held that "employee expectations arising from a seniority 
system agreement may be modified by statutes furthering a 
strong public policy interest." Id., at 778. And we have 
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recognized that collective-bargaining agreements may go fur­
ther than statutes in enhancing the seniority of certain em­
ployees for the purpose of fostering legitimate interests. 
See Ford Motor Co. v. Huffman, 345 U.S. 330, 339-340 
(1953). Accordingly, we have upheld one collectively bar­
gained provision that bestowed enhanced seniority on those 
who had served in the military before employment, id., at 
340, and another that gave preferred seniority status to 
union chairmen, to the detriment of veterans. Aeronautical 
Industrial District Lodge 72i v. Campbell, 337 U. S. 521, 
529 (1949). 

In Steelworkers v. Weber, 443 U. S. 193 (1979), we specifi­
cally addressed a departure from the seniority principle de­
signed to alleviate racial disparity. In Weber, a private em­
ployer and a union negotiated a collective agreement that 
reserved for black employees one half of all openings in a 
plant training program, replacing the prior system of award­
ing all seats on the basis of seniority. This plan tampered 
with the expectations attendant to seniority, and redistrib­
uted opportunities to achieve an important qualification to­
ward advancement in the company. We upheld the chal­
lenged plan under the Civil Rights Act of 1964 because it was 
designed to "eliminate traditional patterns of racial segrega­
tion" in the industry and did not "unnecessarily trammel the 
interests of the white employees." Id., at 201, 208. We re­
quired no judicial finding or employer admission of past dis­
crimination to justify that interference with the seniority hi­
erarchy for the sake of the legitimate purposes at stake. 

These cases establish that protection from layoff is not al­
together unavailable as a tool for achieving legitimate societal 
goals. It remains to be determined whether the particular 
form of layoff protection embodied in Article XII falls among 
the permissible means for preserving minority proportions on 
the teaching staff. 
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C 

Article XII is a narrow provision because it allocates the 
impact of an unavoidable burden proportionately between 
two racial groups. It places no absolute burden or benefit on 
one race, and, within the confines of constant minority pro­
portions, it preserves the hierarchy of seniority in the selec­
tion of individuals for layoff. Race is a factor, along with se­
niority, in determining which individuals the school system 
will lose; it is not alone dispositive of any individual's fate. 
Cf. Bakke, 438 U. S., .at 318 (opinion of POWELL, J.). More­
over, Article XII does not use layoff protection as a tool for 
increasing minority representation; achievement of that goal 
is entrusted to the less severe hiring policies. 5 And Article 
XII is narrow in the temporal sense as well. The very bilat­
eral process that gave rise to Article XII when its adoption 
was necessary will also occasion its demise when remedial 
measures are no longer required. Finally, Article XII modi­
fies contractual expectations that do not themselves carry 
any connotation of merit or achievement; it does not interfere 
with the "cherished American ethic" of "[f]airness in individ­
ual competition," Bakke, supra, at 319, n. 53, depriving indi­
viduals of an opportunity that they could be said to deserve. 
In all of these important ways, Article XII metes out the 
hardship of layoffs in a manner that achieves its purpose \\;th 
the smallest possible deviation from established norms. 

The Board's goal of preserving minority proportions could 
have been achieved, perhaps, in a different way. For exam­
ple, if layoffs had been determined by lottery, the ultimate 

'JUSTJCE WHITE assumes that respondents· plan is equivalent to one 
that del,iberately seeks to change the racial composition of a staff by firing 
and hiring members of predetermined races. Ante. at - . That as­
sumption utterly ignores the fact that the Jackson plan involves only the 
means for selecting the employees who will be chosen for layoffs already 
necessitated by external economic conditions. This plan does not seek to 
supplant whites with blacks, nor does it contribute in any way to the num-

• ber of job losses. 
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effect would have been retention of current racial percent­
ages. A random system, however, would place every 
teacher in equal jeopardy, working a much greater upheaval 
of the seniority hierarchy than that occasioned by Article 
XII; it is not at all a less restrictive means of achieving the 
Board's goal. Another possible approach would have been a 
freeze on layoffs of minority teachers. This measure, too. 
would have been substantially more burdensome than Article 
XII, not only by necessitating the layoff of a greater number 
of white teachers, but also by erecting an absolute distinction 
between the races, one to be benefited and one to be bur­
dened, in a way that Article XII avoids. Indeed, neither pe­
titioners nor any Justice of this Court has suggested an alter­
native to Article XII that would have attained the stated goal 
in any narrower or more equitable a fashion. Nor can I con­
ceive of one. 

VI 

It is no accident that this least burdensome of all conceiv­
able options is the ver·y provision that the parties adopted. 
For Article XII was forged in the crucible of clashing inter­
ests. All of the economic powers of the predominantly white 
teachers' union were brought to bear against those of the 
elected Board, and the process yielded consensus. 

The concerns that have prompted some Members of this 
Court to call for narrowly tailored, perhaps court-ordered, 
means of achieving racial balance spring from a legitimate 
fear that racial distinctions will again be used as a means to 
persecute individuals, while couched in benign phraseolo~·. 
That fear has given rise to mistrust of those who profess to 
take remedial action, and concern that any such action ''work 
the least harm possible to other innocent persons competing 
for the benefit." Bakke, supra, at 308 (opinion of POWELL, 
J .). One Justice has warned that "if innocent employees are 
to be made to make any sacrifices ... , they must be repre­
sented and have had full participation rights in the negotia­
tion process," Firefighters v. Stotts, 467 U. S., at 588, n. 3 
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(O'CONNOR, J., concurring), and another has called for a 
"principle for deciding whether preferential classifications re­
flect a benign remedial purpose or a malevolent stigmatic 
classification .... " Bakke, supra, at 294-295, n. 34 (opin­
ion of POWELL, J. ). This case answers that call. 

The collective-bargaining process is a legitimate and pow­
erful vehicle for the resolution of thorny problems, and we 
have favored "minimal supervision by courts and other gov­
ernmental agencies over the substantive terms of collective­
bargaining agreements." American Tobacco Co. v. Patter­
son, 456 U. S. 63, 76-TI (1982). We have also noted that 
"[s]ignificant freedom must be afforded employers and unions 
to create differing seniority systems," California Breu-'ers 
Assn. v. Bryant, 444 U. S. 598, 608 (1980). 6 The perceived 
dangers of affirmative action misused, therefore, are natu­
rally averted by the bilateral process of negotiation, agree­
ment, and ratification. The best evidence that Article XII is 
a narrow means to serve important interests is that repre­
sentatives of all affected persons, starting from diametrically 
opposed perspectives, have agreed to it-not once, but six 
times since 1972. 

VII 
The narrow question presented by this case, if indeed we 

proceed to the merits, offers no occasion for the Court to 
issue broad proclamations of public policy concerning the 
controversial issue of affirmative action. Rather, this case 
calls for calm, dispassionate reflection upon exactly what has 
been done, to whom, and why. If one honestly confronts 
each of those questions against the factual background sug­
gested by the materials submitted to us, I believe the conclu­
sion is inescapable that Article XII meets, and indeed sur­
passes, any standard for ensuring that race-conscious 

• This deference is warranted only if the union represents the interests 
of the workers fairly: a union's breach of that duty in the fonn of racial dis­
crimination gives rise to an action by the worker against the union. See 
Steele v. LoM.iwillt & Na,hvi.llt R. Co., 323 U. S. 19'l, 207 (1944). 
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programs are necessary to achieve remedial purposes. 
'When an elected school ,board and a teachers' union collec­
tively bargain a layoff provision designed to preserve the ef­
fects of a valid minority recruitment plan by apportioning 
layoffs between two racial groups, as a result of a settlement 
achieved under the auspices of a supervisory state agency 
charged with protecting the civil rights of all citizens, that 
provision should not be upset by this Court on constitutional 
grounds. . 

The alleged facts that I have set forth above evince, at the 
very least, a wealth of plausible evidence supporting the 
Board's position that Article XII was a legitimate and neces­
sary response both to racial discrimination and to educational 
imperatives. To attempt to resolve the constitutional issue 
either with no historical context whatever, as the plurality 
has done, or on the basis of a record devoid of established 
facts, is to do a grave injustice not only to the Board and · 
teachers of Jackson and to the State of Michigan, but also to . 
individuals and governments committed to the goal of elimi­
nating all traces of segregation throughout the country. 
Most of all, it does an injustice to the aspirations embodied in 
the Fourteenth Amendment itself. I would vacate the judg­
ment of the Court of Appeals and remand with instructions 
that the case be remanded to the District Court for further 
proceedings consistent with the views I have expressed.~ 

1 I do not envy the District Court its task of sorting out what this Court 
has and has not held today. It is clear, at any rate, that from among the 
many views expressed today, two noteworthy results emerge: a majority 
of the Court has explicitly rejected the argument that an affirmative-action 
plan must be preceded by a formal finding that the entity seeking to insti­
tute the plan has committed discriminatory acts in the past; and the Court 
has left open whether layoff's may be used as an instrument of remedial 
action. 
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JUSTICE STEVE::-lS, dissenting. 
In my opinion, it is not necessary to find that the Board of 

Education has been guilty of racial discrimination in the past 
to support the conclusion that it has a legitimate interest in 
employing more black teachers in the future. Rather than 
analyzing a case of this kind by asking whether minority 
teachers have some sort of special entitlement to jobs as a 
remedy for sins that were committed in the past, I believe 
that we should first ask whether the Board's action advances 
the public interest in educating children for the future. If 
so, I believe we should consider whether that public interest. 
and the manner in which it is pursued, justifies any adverse 
effects on the disadvantaged group. 1 

I 
The Equal Protection Clause absolutely prohibits the use 

of race in many governmental contexts. To cite only a few: 

1 
.. In every equal protection case, we have to ask certain basic questions. 

What class is harmed by the legislation, and has it been subjected to a 
'tradition o( disfavor' by our laws? What is the public purpose that is 
being served by the law? What is the characteristic or the disadvantaged 
class that justifies the disparate treatment?" 

Cleburne v. Cltburnt Living Ctnter, 473 U. S. -, -· (1985) 
(STEVENS, J., concun-ing). 
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the government may not use race to decide who may serve 
on juries/ who may use public services,3 who may marry,' 
and who may be fit parents. 5 The use of race in these situa­
tions is "utterly irrational" because it is completely unrelated 
to any valid public purpose;' moreover, it is particularly 
pernicious because it constitutes a badge of oppression that 
is unfaithful to the central promise of the Fourteenth 
Amendment. 

Nevertheless, in our present society, race is not always 
irrelevant to sound governmental decisionmaking.~ To take 
the most obvious example, in law enforcement, if an under­
cover agent is needed to infiltrate a group suspected of 

2 Batson v. Kentucky, 476 U.S. - (1986); VGBque: v. Hillery, 474 
U. S. - (1985); Roae v. Mitchell, 443 U. S. 545 (1979); Strauder v. West 
Virginia, 100 U. S. 303 (1880). 

1 Turner v. City of Memphis, 369 U. S. 350 (1962) (pe-r curiam); Burton 
v. Wilmington Parking Authority, 365 U. S. 715 (1961). 

'Loving v. Virginia, 388 U.S. 1 (1967). 
1 Palmme v. Sidoti, 466 U. S. 429 (1984). 
•Cuburne, ,upra, at - (STEVENS, J., concuning in judgment) ("It 

would be utterly irrational to limit the franchise on the basis of height or 
weight; it is equally invalid to limit it on the basis of skin color"). See also 
Palmore v. Sidoti, 466 U. S., at 432 (1984) ("Classifying persons according 
to their race is more likely to reflect racial prejudice than legitimate public 
concerns: the race, not the person, dictates the category"). 

1 As JUSTICE MARsHALL explains, although the Court's path in Univer• 
li.ty of California Regents v. Bakke, 438 U. S. 265 (1978) and Fulliloi•e 
v. Klut:nick, 448 U. S. 448 (1980) is tortuous, the path at least reveals 
that race consciousness does not automatically violate the Equal Protec­
tion Clause. In those opinions, only two Justices of the Coun suggested 
that race conscious governmental efforts were inherently unconstitutional. 
See id., at 522 (Stewart, J., dissenting, joined by REHNQUIST, J.). Cf. 
id., at 548 (STEVENS, J., dissenting) ("Unlike Mr. Justice Stewart and MR. 
JusncE REHNQUIST, ... I am not convinced that the Clause contains an 
absolute prohibition against any statutory classification based on race"). 
Notably, in this Court, petitioners have presented solely a constitutional 
theory, and have not pursued any statutory claims. Cf. Bakke, 438 U. S. 
at 408 (STEVENS, J., concuning in judgment in part and dissenting in part) 
(auggesting that constitutional issue need not be reached because statutory 
iasue was dispoaitive). • 
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ongoing criminal behavior-and if the members of the group 
are all of the same race-it would seem perfectly rational to 
employ an agent of that race rather than a member of a dif­
ferent racial class. Similarly, in a city with a recent history 
of racial unrest, the superintendent of police might reason­
ably conclude that an integrated police force could develop 
a better relationship with the community and thereby do a 
more effective job of maintaining law and order than a force 
composed only of white officers. 

In the context of public education, 8 it is quite obvious that 
a school board may reasonably conclude ·that an integrated 
faculty will be able to provide benefits to the student body 
that could not be provided by an all white, or nearly all white, 
faculty. For one of the most important lessons that the 
American public schools teach is that the diverse etluuc, 
cultural, and national backgrounds that have been brought 
together in our famous ''melting pot" do not identify essential 
differences among the human beings that inhabit our land. 
It is one thing for a white child to be taught by a white 
teacher that color, like beauty, is only "skin deep"; it is far 
more convincing to experience that truth on a day to day 
basis during the routine, ongoing learning process. 

'The Court has frequently emphasized the role of public schools in our 
national life. See Board of Education v. Pico. 45i U. S. 853, 864 (1982) 
(plurality opinion) ("[P]ublic schools are vitally important ... as vehicles 
for 'inculcating fundamental values necessary to the maintenance of a dem­
ocratic political system"'); Ambach v. Nonci.ck, 441 U. S. 68, 76 (1979) 
("The importance of public schools in the preparation of individuals for 
participation as citizens, and in the preservation of the values on which our 
society rests, long has been reeognized by our decisions"); San Antonio 
lndepffldent School Diatrict v. Rodrigtuz, 411 U. S. 1, 30 (1973) (" 'the 
erave significance of education both to the individual and to our society' 
cannot be doubted"); Brown v. Boa.rd of Education, 347 U. 5. 483, 493 
(1954) ("[E)ducation ... is the very foundation of good citizenship. Today 
it ia a principal instrument in awakening the child to cultural values. in 
preparing him for later professional training, and in helping him to adjust 
normally to his environment"). 
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In this case, the collective-bargaining agreement between 
the Union and the Board of Education succinctly stated a 
valid public purpose-"recognition of the desirability of 
multi-ethnic representation on the teaching faculty," and 
thus "a policy of actively seeking minority group personnel." 
App. to Pet. for Cert. 22a. Nothing in the record-not a 
shred of evidence-contradicts the view that the Board's 
attempt to employ, and to retain, more minority teachers in 
the Jackson public school system served this completely 
sound educational purpose. Thus, there was a rational and 
unquestionably legitimate basis for the Board's decision to 
enter into the collective-bargaining agreement that petition­
ers have challenged, even though the agreement required 
special efforts to recruit and retain minority teachers. 

II 

It is argued, nonetheless, that the purpose should be 
deemed invalid because, even if the Board of Education's 
judgment in this case furthered a laudable goal, some other 
boards might claim that their experience demonstrates that 
segregated classes, or segregated faculties, lead to better 
academic achievement. There is, however, a critical differ­
ence between a decision to exclude a member of a minority 
race because of his or her skin color and a decision to include 
~ore members of the minority in a school faculty for that 
reason. 

The exclusionary decision rests on the false premise that 
differences in race, or in the color of a person's skin, reflect 
real differences that are relevant to a person's right to share 
in the blessings of a free society. As noted, that premise is 
"utterly irrational," Cleburne, supra, at--, and repugnant 
to the principles of a free and democratic society. N everthe­
less, the fact that persons of different races do, indeed, have 
differently colored skin, may give rise to a belief that there 
is some significant difference between such persons. The 
inclusion of minority teachers in the educational process 
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inevitably tends to dispel that illusion whereas their exclu­
sion could only tend to foster it. The inclusionary decision is 
consistent with the principle that all men are created equal; 
the exclusionary decision is at war with that principle. One 
decision accords with the Equal Protection Clause of the 
Fourteenth Amendment; the other does not. Thus, consid­
eration of whether the consciousness of race is exclusionary 
or inclusionary plainly distinguishes the Board's valid pur­
pose in this case from a race-conscious decision that would re­
inforce assumptions of inequality.' 

III 
Even if there is a valid purpose to the race consciousness, 

however, the question that remains is whether that public 
purpose transcends the harm to the white teachers who are 
disadvantaged by the special preference the Board has given 
to its most recently hired minority teachers. In my view, 
there are two important inquiries in assessing the harm to 
the disadvantaged teacher. The first is an assessment of the 
procedures that were used to adopt, and implement, the 
race-conscious action. 10 The second is an evaluation of the 
nature of the harm itself. 

•er. Palmore v. Sidoti, 466 U. S., at 434 (1984) ("The effects of racial 
prejudice, however real. cannot justify a racial classification removing an . 
infant child from the custody of its natural mother found to be an appro­
priate person to have such custody"); Buchanan v. Warley, 245 U. S. 60. 
81 (1917) (rejecting legitimacy of argument that the "proposed segregation 
will promote the public peace by preventing race conflicts'"). 

"C!. Fullilove, 448 U.S., at 548-549 (STEVENS, J., dissenting) (a race­
based classification "does impose a special obligation to scrutinize any 
iovernmental decisionmaking process that draws nationwide distinctions 
between citizens on the basis of their race and incidentally also discrimi­
nates against noncitizens in the preferred racial classes. For just as 
procedural safeguards are necessary to guarantee impartial decisionmak­
ing in the judicial process, so can they play a vital part in preserving the 
impartial character of the legislative process"). That observation is, of 
course, equally applicable to a context in which the governmental decision 
ia reached through a nonlegislative process. Significantly, a reason given 
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In this case, there can be no question about either the 
fairness of the procedures used to adopt the race-conscious 
provision, or the propriety of its breadth. As JUSTICE 
MARSHALL has demonstrated, the procedures for adopting 
this provision were scrupulously fair. The Union that repre­
sents the petitioners negotiated the provision and agreed to 
it; the agreement was put to a vote of the membership, and 
overwhelmingly approved. Again, not a shred of evidence in 
the record suggests any procedural unfairness in the adop­
tion of the agreement. · Similarly, the provision is specifically 
designed to achieve its objective-retaining the minority 
teachers that have been specially recruited to give the Jack­
son schools, after a period of racial unrest, an integrated 
faculty. 11 Thus, in striking contrast to the procedural 
inadequacy and unjustified breadth of the race-based classifi­
cation in Fullilove v. Klutznick, 448 U. S. 448 (1980), I! the 
race-conscious layoff policy here was adopted with full 

for what this Court frequently calls "strict scrutiny" of certain classifica­
tions is the notion that the disad\'antaged class is one that has been unable 
to enjoy full procedural participation. See United St.ates v. Carolene 
Prod:ucts, Co., 304 U. S. 144, 152-153, n. 4 (1938) ("[PJrejudice against 
discrete and insular minorities may be a special condition, which tends seri­
ously to curtail the operation of those political processes ordinarily to be 
relied upon to protect minorities, and which may call for a con-espondingly 
more searching judicial inquiry"); J . Ely, Democracy and Distnist 75-ii 
(1980). 

11 The layoff provision states: 
"In the event that it becomes necessary to reduce the number of teachers 
through layoff from employment by the Board, teachers with the most 
seniority in the district shall be retained, except that at no time will there 
be a greater percentage of minority personnel laid off than the current 
percentage of minority persoMel employed at the time of the layoff." 
App. to Pet. for Cert. 23&. 
The layoff provision follows the agreement's statement of the goal of an 
increased minority presence on the faculty and of the commitment to active 
minority recruiting and hirini efforts. Id., at 2'la-23a. 

•See 448 u. s., at 532 (STEVENS, J., dissenting). 

-
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participation of the disadvantaged individuals and with a 
narrowly circumscribed berth for the policy's operation. 

Finally, we must consider the harm to the petitioners. 
Every layoff, like every refusal to employ a qualified appli­
cant, is a grave loss to the affected individual. However, the 
undisputed facts in this case demonstrate that this serious 
consequence to the petitioners is not based on any lack of 
respect for their race; or on blind habit and stereotype. 13 

Rather, petitioners have been laid off for a combination of 
two reasons: the economic conditions that have led Jackson to 
lay off some teachers, and the special contractual protections 
intended to preserve the newly integrated character of the 
faculty in the Jackson schools. Thus, the same harm might 
occur if a number of gifted young teachers had been given 
special contractual protection because their specialties were 
in short supply and if the Jackson Board of Education faced a 
fiscal need for layoffs. A Board decision to grant immediate 
tenure to a group of experts in computer technology, an 
athletic coach, and a language teacher, for example, might 
reduce the pool of teachers eligible for layoffs during a de­
pression and the ref ore have precisely the same impact as the 
racial preference at issue here. In either case, the harm 
would be generated by the combination of economic condi­
tions and the special contractual protection given a different 
group of teachers-a protection that, as discussed above, was 
justified by a valid and extremely strong public interest. u 

11 Cf. Mathews v. Lucas, 427 U.S. 495. 520-521 (19i6) (STEVENS. J .• 
dissenting). 

"The fact that the issue arises in a layoff' context. rather than a hiring 
context, has no bearing on the equal protection question. For if the 
Board's interest in employing more minority teachers is sufficient to justify 
providing them with an extra incentive to accept jobs in Jackson, Michigan. 
it is also sufficient to justify their retention when the number of available 
jobs is reduced. JUSTICE POWEIJ.'s suggestion, ante. at 13-15, that there 
ia a distinction of constitutional significance under the Equal Protection 
Clause between a racial preference at the time of hiring and an identical 
preference at the time of discharge is thus wholly unpersuasive. He 
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IV 

We should not lightly approve the government's use of a 
race-based distin~ion. History teaches the obvious dangers 
of such classifi.cations. 11 Our ultimate goal must, of course, 
be "to eliminate entirely from governmental decisionmaking 
such irrelevant factors as a human being's race." 16 In this 
case, however, I am persuaded that the decision to include 
more minority teachers in the Jackson, Michigan, school 
system served a valid public purpose, that it was adopted 
with fair procedures and given a narrow breadth, that it 
transcends the harm to .'petitioners, and that it is a step to­
ward that ultimate goal of eliminating entirely from govern­
mental decisionmaking such irrelevant factors as a human be­
ing's race. I would therefore affirm the judgment of the 
Court of Appeals. 

seems to assume that a teacher who has been working for a few years suf­
fers a greater harm when he is laid off than the harm suffered by an unem­
ployed teacher who is refused a job for which he is qualified. In either 
event, the adverse decision forecloses "only one of several opportunities" 
that may be available, ante, at 14, to the disappointed teacher. Moreover. 
the distinction is artificial, for the layoff provision at issue in this case was 
included as part or the terms or the hiring or minority and other teachers 
under the collective-bargaining agreement. 

•See,,. g., Fullilove, 448 U.S., at 534, n. 5 (STEVENS, J., dissenting). 
•Jd .. , at 547. 
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The collective-bargaining agreement between respondent Board or Educa­
tion (Board) and a teachers' union provided that ifit became necessary to 
lay off teachers, those with the most seniority would be retained, except 
that at no time would there be a greater percentage of minority person­
nel laid of! than the current percentage or minority personnel employed 
at the time or the layoff. Arter this layoff provision was upheld in litiga­
tion arising from the Board's noncompliance with the provision, the 
Board adhered to it, with the result that , during certain school years, 
nonminority teachers were laid off. while minority teachers with less se­
niority were retained. Petitioners, displaced nonminority teachers, 
brought suit in Federal District Court, alleging violations of the Equal 
Protection Clause and certain federal and state statutes. Dismissing 
the suit on cross-motions for summary judgment, the District Court up­
held the constitutionality of the layoff' provision, holding that the racial 
preferences granted by the Board need not be grounded on a finding of 
prior discrimination but were permissible under the Equal Protection 
Clause as an attempt to remedy societal discrimination by providing 
"role models" for minority schoolchildren. The Court of Appeals 
affirmed. 

Held: The judgment is reversed. 
746 F . 2d 1152, reversed. 

JUSTICE POWELL, joined by THE CHIEF JUSTICE, JUSTICE REHN­
QUIST, and JUSTICE O'CONNOR, concluded that the layoff provision vio­
lates the Equal Protection Clause. Pp. 4-12. 

(a) In the context or affirmative action. racial classifications must be 
justified by a compelling state purpose, and the means chosen by the 
state to effectuate that purpose must be narrowly tailored. Pp. 4-5. 

I 
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(b) Societal discrimination alone is insufficient to justify a racial 
classification. Rather, there must be convincing evidence of prior dis­
crimination by the governmental unit involved before allowing limited 
uae of racial classifications to remedy such discrimination. The "role 
model" theory employed by the District Court would allow the Board to 
engage in discriminatory hiring and layoff practices long past the point 
required by any legitimate remedial purpose. Moreover. it does not 
bear any relationship to the harm caused by prior discriminatory hiring 
practices. Societal discrimination, without more, is too amorphous a 
basis for finding race-conscious state action and for imposing a racially 
classified remedy. Pp. 5-7. 

(c) If' the purpose of the layoff' provision was to remedy prior dis­
crimination as the Board claims, such purpose to be constitutionally valid 
would require the District Court to make a factual determination that 
the Board had a strong basis in evidence for its conclusion that remedial 
action was necessary. No such finding has ever been made. Pp. 7-8. 

JUSTICE POWELL, joined by THE CHIEF JuSTJCE and JcsncE REHN­
QUIST, concluded that as a means of accomplishing purposes that other­
wise may be legitimate, the layoft provision is not sufficiently nam,wly 
tailored. Other, less intrusive means of accomplishing similar pur­
poses-such as the adoption of hiring goals-are available. Pp. 9-12. 

JcSTICE WHITE concluded that respondent Board of Education's layoff 
policy has the same effect and is equally violative of the Equal Protection 
Clause as integrating a work force by discharging whites and hiring 
blacks until the latter comprise a suitable percentage of the work force. 
P. 1. 

JUSTICE O'CONNOR concluded that the layoff provision is not "nar­
rowly tailored" to achieve its asserted remedial purpose because it acts 
to maintain levels of minority hiring set by a hiring goal that has no rela­
tion to the remedying of employment discrimination. Pp. 9-10. 

POWELL, J .• announced the judgment of the Court and delivered an opin-
ion, in which BURGER, C. J., and REHNQUIST, J., joined, and in all but 
Part IV of which O'CONNOR, J., joined. O'CONNOR, J., filed an opinion 
concurring in part and concurring in the judgment. WHITE, J., filed an 
opinion concurring in the judgment. MA.RsHALL. J., tlled a dissenting 
opinion, in which BRENNAN and BLACDIUN, JJ., joined. STEVENS, J., 
filed a dissenting opinion. 

I 
f 
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I 
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No. 84-1340 

WENDY WYGANT, ET AL., PETITIONERS v. JACKSON 
BOARD OF EDUCATION, ETC., ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED ST ATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 

[May 19, 1986] 

JUSTICE POWELL announced the judgment of the Court 
and delivered an opinion in which THE CHIEF JUSTICE and 
JUSTICE REHNQUIST joined, and which Jt:STICE O'CONNOR 
joined in parts I, II, III-A, III-B, and V. 

This case presents the question whether a school board, 
consistent with the Equal Protection Clause, may extend 
preferential protection against layoffs to some of its employ­
ees because of their race or national origin. 

I 
In 1972 the Jackson Board of Education, because of racial 

l 
tension in the community that extended to its schools, consid­
ered adding a layoff provision to the Collective Bargaining 
Agreement (CBA) between the Board and the Jackson Edu­
cation Association (the Union) that would protect employees 
who were members of certain minority groups against lay­
offs.1 The Board and the Union eventually approved a new 

1 Prior to bargaining on this subject, the Minority Affairs Office or the 
Jackson Public Schools sent a questionnaire to all teachers, soliciting their 
views as to a layoff policy. The questionnaire proposed two alternatives: 
continuation or the existing straight seniority system, or a freeze of minor­
ity layoffs to ensure retention of minority teachers in exact proportion to 
the minority student population. Ninety-six percent or the teachers who 
responded to the questionnaire expressed a preference for the straight 
aeniority system. 
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provision, Article XII of the CBA, covering layoffs. It 
stated: 

"In the event that it becomes necessary to reduce the 
number of teachers through layoff from employment by 
the Board, teachers with the most seniority in the 
district shall be retained, except that at no time will 
there be a greater percentage of minority personnel laid 
off than the current percentage of minority personnel 
employed at the. time of the layoff. In no event will the 
number given notice of possible layoff be greater than 
the number of positions to be eliminated. Each teacher 
so affected will be called back in reverse order for 
positions for which he is certificated maintaining the 
above minority balance." App. 13. z 

'When layoffs became necessary in 1974, it was evident that 
adherence to the CBA would result in the layoff of tenured 
nonminority teachers while minority teachers on probation­
ary status were retained. Rather than complying with 
Article XII, the Board retained the tenured teachers and laid 
off probationary minority teachers, thus failing to maintain 
the percentage of minority personnel that existed at the time 
of the layoff. The Union, together \\ith two minority teach­
ers who had been laid off, brought suit in federal court, id., at 
30, (Jackson Education Assn. v. Board of Education, (Jack­
,on n (mem. op.)), claiming that the Board's failure to adhere 
to the layoff provision violated the Equal Protection Clause 
of the Fourteenth Amendment and Title VII of the Civil 
Rights Act of 1964. They also urged the District Court to 
take pendent jurisdiction over state law contract claims. In 
its answer the Board denied any prior employment dis­
crimination and argued that the layoff provision conflicted 
with the Michigan Teacher Tenure Act. App. 33. Follow-

1 Article VII of the CBA defined "minority group personnel" as "those 
employees who are Black, American Indian, Oriental, or of Spanish 
descendancy." App. 15. 

. 

l 
I 
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ing trial, the District Court sua sponte concluded that it 
lacked jurisdiction over the case, in part because there was 
insufficient evidence to support the plaintiffs' claim that the 
Board had engaged in discriminatory hiring practices prior to 
1972, id., at 35-37, and in part because the plaintiffs had not 
fulfilled the jurisdictional prerequisite to a Title VII claim by 
filing discrimination . charges with the Equal Employment 
Opportunity Commission. After dismissing the federal 
claims, the District Court declined to exercise pendent juris­
diction over the state law contract claims. 

Rather than taking an appeal, the plaintiffs instituted 
a suit in state court, Jackson Education Assn. v. Board 
of Education, No. 77-011484CZ (Jackson County Circuit 
Court, 1979) (Jackson II), raising in essence the same claims 
that had been raised in Jackson I. In entering judgment for 
the plaintiffs, the state court found that the Board had 
breached its contract with the plaintiffs, and that Article XII 
did not violate the Michigan Teacher Tenure Act. In reject­
ing the Board's argument that the layoff provision violated 
the Civil Rights Act of 1964, the state court found that it 
"ha[ dJ not been established that the board had discriminated 
against minorities in its hiring practices. The minority 
representation on the faculty was the result of societal racial 
discrimination." App. 43. The state court also found that 
"[tJhere is no history of overt past discrimination by the 
parties to this contract." Id., at 49. Nevertheless, the 
court held that Article XII was permissible, despite its dis­
criminatory effect on nonminority teachers, as an attempt to 
remedy the effects of societal discrimination.· 

After Jackson 11, the Board adhered to Article XII. As a 
result, during the 1976-1977 and 1981-1982 school years, 
nonminority teachers were laid off, while minority teachers 
with less seniority were retained. The displaced nonminor­
ity teachers, petitioners here, brought suit in Federal Dis­
trict Court, alleging violations of the Equal Protection 
Clause, Title VII, 42 U. S. C. § 1983, and other federal and 
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state statutes. On cross motions for summary judgment, 
the District Court dismissed all of petitioners' claims. With 
respect to the equal protection claim, 3 the District Court held 
that the racial preferences granted by the Board need not be 
grounded on a finding of prior discrimination. Instead, the 
court decided that the racial preferences were permissible 
under the Equal Protection Clause as an attempt to remedy 
societal discrimination by providing "role models" for minor­
ity schoolchildren, and upheld the constitutionality of the 
layoff provision. 

The Court of Appeals for the Sixth Circuit affirmed, 
largely adopting the reasoning and language of the District 
Court. 746 F. 2d 1152 (1984). ·we granted certiorari, 471 
U. S. -- (1985), to resolve the important issue of the 
constitutionality of race-based layoffs by public employers. 
We now reverse. · 

II 
I\ Petitioners' central claim is that they were laid off because 
\ of their race in violation of the Equal Protection Clause of the 

Fourteenth Amendment. Decisions by faculties and admin­
istrators of public schools based on race or ethnic origin are 
reviewable under the Fourteenth Amendment.• This Court 
has "consistently repudiated '[d]istinctions between citizens 
solely because of their ancestry' as being 'odious to a free 
people whose institutions are founded upon the doctrine of 
equality,'" Loving v. Virginia, 388 U. S. 1, 11 (1967) quoting 
Hirabayashi v. United States, 320 U. S. 81, 100 (1943). 
"Racial and ethnic distinctions of any sort are inherently sus­
pect and thus call for the most exacting judicial examination." 
Regents of University of California v. Bakke, 438 U. S. 265, 
291 (1978) (opinion of POWELL, J., joined by WHITE, J.) 

• Petitioners have sought review in this Court only of their claim based 
on the Equal Protection Clause. 

• School district collective bargaining agreements constitute state action 
for purposes of the Fourteenth Amendment. Abood v. Detroit Boa.rd 
of Ed., 431 U. S. 209, 218, and n. 12 (1977). 
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The Court has recognized that the level of scrutiny does 
not change merely because the challenged classification oper­
ates against a group that historically has not been subject to 
governmental discrimination. Mississippi University for 
Women v. Hogan, 458 U.S. 718, 724 n.9 (1982); Bakke, 
438 U. S., at 291-299; see Shelley v. Kraemer, 334 U. S. 1, 
22 (1948); see also A. Bickel, The Morality of Consent 
133 (1975). In this case, Article XII of the CBA operates 
against whites and .in favor of certain minorities, and 
therefore constitutes · a classification based on race. "Any 
preference based on racial or ethnic criteria must necessarily 
receive a most searching examination to make sure that it 
does not conflict with constitutional guarentees." Fullilove 

\ 

v. Klutznick, 448 U. S. 448, 491 (1980) (opinion of BtJRGER, 
C. J.). There are two prongs to this examination. First, 
any racial classification "must be justified by a compelling 
governmental interest." Palmore v. Sidoti, 466 U. S. 429, 
432 (1984); see Loving v. Virginia, 388 U. S. 1, 11 (196i); cf. 

·] Graham v. Richardson, 403 U. S. 365, 375 (1971) (alienage). 
Second, the means chosen by the State to effectuate its 
purpose must be ''narrowly tailored to the achievement of 
that goal." Fullilove, 448 U. S., at 480. We must decide 
whether the layoff provision is supported by a compelling 
state purpose and whether the means chosen to accomplish 
that purpose are narrowly tailored. 

III 
A 

The Court of Appeals, relying on the reasoning and lan­
guage of the District Court's opinion, held that the Board's 
interest in providing minority role models for its minority 
students, as an attempt to alleviate the effects of societal 
discrimination, was sufficiently important to justify the racial 
classification embodied in the layoff provision. 746 F. 2d, at 
1156-1157. The court discerned a need for more minority 
faculty role models by finding that the percentage of minority 
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teachers was less than the percentage of minority students. 
Id., at 1156. 

\ 

This Court never has held that societal discrimination alone 
is sufficient to justify a racial classification. Rather, the 
Court has insisted upon some showing of prior discrimination 
by the governmental unit involved before allowing limited 
use of racial classifications in order to remedy such dis-
crimination. This Court's reasoning in Hazelwood School 
District v. United States, 433 U. S. 299 (1977), illustrates 
that the relevant analysis in cases involving proof of 
discrimination by statistical disparity focuses on those 
disparities that demonstrate such prior governmental dis­
crimination. In Hazelwood the Court concluded that, absent 
employment discrimination by the school board, "'nondis­
criminatory hiring practices will in time result in a work force 
more or less representative of the racial and ethnic compo­
sition of the population in the community from which the 
employees are hired."' Id., at 307, quoting Team8ters v. 
United States, 431 U. S. 324, 340, n. 20 (1977). See also 
Wygant, supra, 746 F. 2d, at 1160 (Wellford, J., concurring) 
("Had the plaintiffs in this case presented data as to the 
percentage of qualified minority teachers in the relevant 
labor market to show that defendant Board's hiring of black 
teachers over a number of years had equalled that figure, I 
believe this court may well have been required to re­
verse .... ") Based on that reasoning, the Court in Hazel­
wood held that the proper comparison for determining the ex­
istence of actual discrimination by the school board was 
"between the racial composition of [the school's] teaching 
staff and the racial composition of the qualified public school 
teach~r population in the relevant labor market." 433 U. S., 
at 308. Hazelwood demonstrates this Court's focus on prior 
discrimination as the justification for, and the limitation on, a 
State's adoption of race-based remedies. See also Swann v. 
Charlotte-Mecklenl,urg Board of Education, 402 U. S. 1 
(1971). 
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( 

Unlike the analysis in Hazelwood, the role model theory 
employed by the District Court has no logical stopping point. 
The role model theory allows the Board to engage in discrimi-

\ 

natory hiring and layoff practices long past the point required 
by any legitimate remedial purpose. Indeed, by tying the 
required percentage of minority teachers to the percentage of 
minority students, it requires just the sort of year-to-year 
calibration the Court stated was unnecessary in Swann, 402 
U. S., at 31-32: 

"At some point. these school authorities and others like 
them should have achieved full compliance with this 
Court's decision in Brown I. . . . Neither school au­
thorities nor district courts are constitutionally required 
to make year-by-year adjustments of the racial compo­
sition of student bodies once the affirmative duty to 
desegregate has been accomplished and racial dis­
crimination through official action is eliminated from the 
system." 

See also id., at 24. 
Moreover, because the role model theory does not neces­

sarily bear a relationship to the harm caused by prior dis­
criminatory hiring practices, it actually could be used to 
escape the obligation to remedy such practices by justifying 
the small percentage of black teachers by reference to the 
small percentage of black students. See United States v. 
H az.elwood School District, 392 F. Supp. 1276, 1286-128i 
(ED Mo. 1975), rev'd, 534 F. 2d 805 (CAB 1976), rev'd and 
remanded, 433 U. S. 299 (1977). Carried to its logical 

A extreme, the idea that black students are better off with 
· 1 black teachers could lead to the very system the Court 

rejected in Brown v. Board of Education, 347 U. S. 483 
(1954) (Brown [). 

Societal discrimination, without more, is too amorphous a 
basis for imposing a racially classified remedy. The role 
model theory announced by the District Court and the resul­
tant holding typify this indefiniteness. There are numerous 
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explanations for a disparity between the percentage of minor­
ity students and the percentage of minority faculty, many 
of them completely unrelated to discrimination of any kind. 
In fact, there is no apparent connection between the two 
groups. Nevertheless, the District Court combined irrele­
vant comparisons between these two groups with an indis­
putable statement that there has been societal discrimina­
tion, and upheld state action predicated upon racial 
classifications. No one doubts that there has been serious 
racial discrimination in this country. But as the basis for 
imposing discriminatory legal remedies that work against in­
nocent people, societal discrimination is insufficient and over 
expansive. In the absence of particularized findings, a court 
could uphold remedies that are ageless in their reach into the 
past, and timeless in their ability to affect the future. 

B 

Respondents also now argue that their purpose in adopting 
the layoff provision was to remedy prior discrimination 
against minorities by the Jackson School District in hiring 
teachers. Public schools, like other public employers, oper­
ate under two interrelated constitutional duties. They are 
under a clear command from this Court, starting with Brown 

r 
v. Board of Education, 849 U. S. 294 (1955), to eliminate 
every vestige of racial segregation and discrimination in the 
schools. Pursuant to that goal, race-conscious remedial ac­
tion may be necessary. North Carolina State Board of Edu-
cation v. Swann, 402 U. S. 43, 46 (1971). On the other 
hand, public employers, including public schools, also must 
act in accordance with a "core purpose of the Fourteenth 
Amendment" which is to "do away with all governmentally 

I 
imposed distinctions based on race." Palmore v. Sidoti, 466 
U. S., at 432. These related constitutional duties are not 
always harmonious; reconciling them requires public employ­
ers to act with extraordinary care. In particular, a public 
employer like the Board must ensure that, before it embarks 
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on an affirmative action program, it has convincing evidence 
that remedial action is warranted. That is, it must have 
sufficient evidence to justify the conclusion that there has 
been prior discrimination. 

Evidentiary support for the conclusion that remedial action 
is warranted becomes crucial when the remedial program is 
challenged in court by nonminority employees. In this case, 
for example, petitioners contended at trial that the remedial 
program-Article XII-had the purpose and effect of insti­
tuting a racial classification that was not justified by a reme­
dial purpose. 546 F. Supp. 1195, 1199 (ED Mich. 1982). In 
such a case, the trial court must make a factual determination 
that the employer had a strong basis in evidence for its con­
clusion that remedial action was necessary. The ultimate 
burden remains with the employees to demonstrate the un­
constitutionality of an affirmative action program. But un­
less such a determination is made, an appellate court review­
ing a challenge to remedial action by nonminority employees 
cannot determine whether the race-based action is justified 
as a remedy for prior discrimination. 

Despite the fact that Article XII has spawned years of liti­
gation and three separate lawsuits, no such determination 
ever has been made. Although its litigation position was dif-

1i ferent, the Board in Jackson I and Jackson II denied the ex-
istence of prior discriminatory hiring practices. App. 33. 

I 
This precise issue was litigated in both those suits. Both 
courts concluded that any statistical disparities were the 
result of general societal discrimination, not of prior dis­

l crimination by the Board. The Board now contends that, 
given another opportunity, it could establish the existence of 
prior discrimination. Although this argument seems belated 
at this point in the proceedings, we need not consider the 
question since we conclude below that the layoff provision 
was not a legally appropriate means of achieving even a 
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compelling purpose. 5 

IV 
The Court of Appeals examined the means chosen to ac­

complish the Board's race-conscious purposes under a test of 

• JUSTICE lrlARsHALL contends that "the majority has too quickly 
usumed the absence of a legitimate factual predicate for affirmative action 
in the Jackson schools," -post, at--. In support of that assertion, he 
engages in an unprecedented reliance on non-record documents that 
respondent has "lodged" with this Court. This selective citation to factual 
materials not considered by the District Court or the Court of Appeals 
below is unusual enough by itself. My disagreement with JUSTICE 
MARsHALL, however, is more fundamental than any disagreement over the 
heretofore unquestioned rule that this Court decides cases based on the 
record before it. JUSTICE MARSHALL does not define what he means by 
"legitimate factual predicate," nor does he demonstrate the relationship of 
these non-record materials to his undefined predicate. If, for example, his 
dissent assumes that general societal discrimination is a sufficient factual 
predicate, then there is no need to refer to respondents' lodgings as to 
its own employment history. No-one disputes that there has been race 
discrimination in this country. If that fact alone can justify race-conscious 
action by the State, despite the Equal Protection Clause, then the dissent 
need not rely on non-record materials to show a "legitimate factual predi­
cate." If, on the other hand, JUSTICE MARsHALL is assuming that the 
necessary factual predicate is prior discrimination by the Board. there is no 
escaping the need for a factual determination below-a determination that 
does not exist. 

The :real dispute, then, is not over the state of the record. It is 
disagreement as to what constitutes a "legitimate factual predicate." If 
the necessary factual predicate is prior discrimination-that is, that race­
based state action is taken to remedy prior discrimination by the govern­
mental unit involved-then the very nature of appellate review requires 
that a factfinder determine whether the employer was justified in institut­
ing a remedial plan. Nor can the respondent unilaterally insulate itself 
from this key constitutional question by concedinr that is has discriminated 
in the past, now that it is in its interest to make such a concession. Con­
trary to the dissent's assertion, the requirement of such a determination by 
the trial court is not some arbitrary barrier set up by today's opinion. 
Rather, it is a necessary result or the requirement that race-based state 
action be remedial. 

At any rate, much of the material relied on by JUSTICE MARSHALL has 
been the subject or the previous lawsuit in Ja,ckaon 11, where the court 
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[ 

"reasonableness." That standard has no support in the deci­
sions of this Court. As demonstrated in Part II above, our 
decisions always have employed a more stringent standard-

1 however articulated-to test the validity of the means chosen 

I by a state to accomplish its race-conscious purposes. See, 
e.g., Palmore, 466 U. S., at 432 (''to pass constitutional 
muster, [racial classifications] must be necessary ... to the 
accomplishment of their legitimate purpose") (quoting 
McLaughlin v. Flori~, 379 U. S. 184, 196 (1964); Fullilove, 
448 U. S., at 480 (opinion of BURGER, C. J.) ("We recognize 
the need for careful judicial evaluation to assure that any . . . 
program that employs racial or ethnic criteria to accomplish 

t the objective of remedying the present effects of past dis­
~ crimination is narrowly tailored to the achievement of that 

\
goal").' Under strict scrutiny the means chosen to accom­
plish the State's asserted purpose must be specifically and 
narrowly framed to accomplish that purpose. Fullilove, 448 
U. S., at 480 (opinion of BL'RGER, C. J.).T "Racial classifica-

concluded that it "had not been established that the Board had discrimi­
nated against minorities in its hiring practices." Id., at-. Moreover. 
as noted supra, at 2, in Jacbon I the Board expressly denied that it had 
engaged in employment discrimination. 

'The term "narrowly tailored," so frequently used in our cases. has 
acquired a secondary meaning. More specifically, as commentators have 
indicated. the term may be used to require consideration whether lawful 
alternative and less restrictive means could have been used. Or, as Pro­
fessor Ely has noted. the classification at issue must '"fit" ,-.;th greater pre­
cision than any alternative means. Ely, The Constitutionality of Reverse 
Racial Discrimination, 41 U. Chi. L. Rev. 723, 72i, n. 26 (19i4) (hereinaf­
ter Ely). icourts] should give particularly intense scrutiny to whether a 
nonracial approach or a more nan-owly tailored racial classification could 
promote the substantial interest about as well and at tolerable adminis­
trative expense." Greenawalt, Judicial Scrutiny of "Benign" Racial Pref­
erence in Law School Admissions, 75 Colum. L. Rev. 559, 578-5i9 {19i5) 
(hereinafter Greenawalt). 

~ Several commentators have emphasized, no matter what the weight of 
the asserted iovernmental purpose, that the meam chosen to accomplish 
the purpose should be JWTOwly tailored. In arguing for a form of interme­
diate scrutiny, Professor Greenawalt contends that, "while benign racial 
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tions are simply too pernicious to permit any but the most 
exact connection between justification and classification." 
1 d., at 537 (STEVENS, J., dissenting). 

We have recognized, however, that in order to remedy the 
effects of prior discrimination, it may be necessary to take 
race into account. As part of .this Nation's dedication to 
eradicating racial discrimination, innocent persons may be 

I 
called upon to bear some of the burden of the remedy. 
"When effectuating a limited and properly tailored remedy to 
cure the effects of prior discrimination, such a 'sharing of the 
burden' by innocent parties is not impermissible." Id., at 
484, quoting Franks v. Bowman Transport,ation Co., 424 
U. S. 747 (1976).8 In Fullilove, the challenged statute 

classifications call for some weighing of the importance of ends they call for 
even more intense scrutiny of means, especially of the administrability of 
less onerous alternative classifications." Greenawalt 565. Professor Ely 
has suggested that "special &en1tiny in the suspect classification context · 
has in fact consisted not in weighing ends but rather in insisting that the 
classification in issue fit a constitutional permissible state goal with greater 
precision than any available alternative." Ely 727, n. 26. Professor Gun­
ther argues that judicial scrutiny of legislative means is more appropriate 
than judicial weighing of the importance of the legislative purpose. Gun­
ther, Foreword: In Search of Evolving Doctrine on a Changing Court: A 
Model For a Newer Equal Protection, 86 Harv. L. Rev. 1, 20-21 (19i2). 

'Of course, when a state implements a race-based plan that requires 
such a sharing of the burden, it cannot justify the discriminatory effect on 
some individuals because other individuals had approved the plan. Any 
"waiver" of the right not to be dealt with by the government on the basis 
of one's race must be made by those affected. Yet JumcE MAltsH.ALL 
repeatedly contends that the fact that Article XII was approved by a ma­
jority vote of the Union somehow validates this plan. He sees this case 
not in terms of individual constitutional rights, but as an allocation of bur­
dens "between two racial groups." Post, at 13. Thus, Article XII be­
comes a political compromise that "avoided placing the entire burden of 
layoffs on either the white teachers as a group or the minority teachers as a 
group." Post, at 4. But the petitioners before us today are not "the 
white teachers as a sroup." They are Wendy Wygant and other individ­
uals who claim that they were fired from their jobs because of their race. 
That claim cannot be waived by petitioners' more senior colleagues. In 
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1

-- required at least 10 percent of federal public works funds to 
be used in contracts with minority-owned business enter­
prises. This requirement was found to be within the reme­
dial powers of Congress in part because the "actual burden 
shouldered by nonminority firms is relatively light." 448 
U. S., at 484.' 

( 
--- Significantly, none of the cases discussed above involved 
layoffs. 10 Here, by contrast, the means chosen to achieve the 

view of the way union seniority works, it is not surprising that while a 
straight freeze on minority layoffs was overwhelmingly rejected, a "com­
promise" eventually was reached that placed the entire burden of the com­
promise on the most junior union members. The more senior union mem­
bers simply had nothing to lose from such a compromise. See post, at 5 
("To petitioners, at the bottom of the seniority scale among white teachers, 
fell the lot of bearing the white group's proportionate share of layoffs that 
became necessary in 1982. ") The fact that such a painless accomodation 
was approved by the more senior union members six times since 1972 is 
irrelevant. The Constitution does not allocate constitutional rights to be 
distributed like bloc grants within discrete racial groups: and until it does, 
petitioners' more senior union colleagues cannot vote away petitioners' 
rights. 

JUSTICE MARSHALL also attempts to portray the layoff plan as one that 
has no real invidious effect, stating that "within the confines of constant 
minority proportions, it preserves the hierarchy of seniority in the selec­
tion of individuals for layoff." Poat, at 14. That phrase merely expresses 
the tautology that layoffs are based on seniority except as to those nonmi­
nority teachers who are displaced by minority teachers with less seniority. 
This is really nothing more than group-based analysis: "each group would 
shoulder a portion of[the layoff] burden equal to its portion of the faculty." 
Post, at 4. The constitutional problem remains: the decision that petition­
ers would be laid off was based on their race. 

'Similarly, the Court approved the hiring program in SteelWOT"kers v. 
Weber, 443 U. S. 193, 208 (1979), in part because the plan did not "'unnec­
essarily trammel the interests of the white employees." Since Weber 
involved a private company, its reasoning concerning the validity of the 
hiring plan at issue there is not directly relevant to this case, which 
involves a state-imposed plan. No equal protection claim was presented in 
Weber. 

•There are cases involving alteration of strict seniority layoffs, ,ee, 
•· g., Ford Motur Co. v. Hi,,ffman, 345 U. S. 330 (1953); Aeronautical 
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Board's asserted purposes is that of laying off nonminority 
teachers with greater seniority in order to retain minority 

l 
teachers with less seniority. We have previously expressed 

1 concern over the burden that a preferential layoffs scheme 
imposes on innocent parties. See Firefighters v. Stotts, 46i 
U. S. 561, 574-576, 578-579 (1984); see also Weber, n. 9, 
supra this page, at 208 ("The plan does not require the dis­
charge of white workers and their replacement with new 
black hirees"). In cases involving valid hiring goals, the 
burden to be borne by innocent individuals is diffused to a 
considerable extent among society generally. Though hiring 
goals may burden some innocent individuals, they simply 
do not impose the same kind of injury that layoffs impose. 
Denial of a future employment opportunity is not as intrusive 
as loss of an existing job. 

Many of our cases involve union seniority plans with em­
ployees who are typically heavily dependent on wages for 
their day-to-day living. Even a temporary layoff may have 
adverse financial as well as psychological effects. A worker 
may invest many productive years in one job and one city 

, with the expectation of earning the stability and security of 
~niority. "At that point, the rights and expectations sur­
rounding seniority make up what is probably the most valu­
able capital asset that the worker 'owns,' worth even more 
,than the current equity in his home." Fallon & Weiler, Con­
flicting Models of Racial Justice, 1984 S. Ct. Rev. 1, 58. 
Layoffs disrupt these settled expectations in a way that 
general hiring goals do not. 

While hiring goals impose a diffuse burden, of ten f oreclos­
ing only one of several opportunities, 11 layoffs impose th~ 

Indiutrial Dutrit:t Lodgt 717 v. Campbell, 337 U. S. 521 (1949), but they 
do not involve the critical element here-layoffs based on race. The 
Constitution does not require layoffs to be based on strict seniority. But it 
does require the state to meet a heavy burden or justification when it 
implements a layoff plan based on race. 

0 The "school admission" cases, which involve the same basic concepts as 
eases involving hiring goals, illustrate this principle. For example, in 
DeFunil v. ()dega,ard, 416 U. S. 312 (1974), while petitioner's complaint 
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entire burden of achieving racial equality on particular indi­
viduals, often resulting in serious disruption of their lives. 
That burden is too intrusive. We therefore hold that, as a 
means of accomplishing purposes that othen\"ise may be 
legitimate, the Board's layoff plan is not sufficiently narrowly 
tailored. 12 Other, less intrusive means of accomplishing 
similar purposes-such as the adoption of hiring goals-are 
available. For these reasons, the Board's selection of layoffs 
as the means to accomplish even a valid purpose cannot 
satisfy the demands of the Equal Protection Clause. 13 

V 
We accordingly reverse the judgment of the Court of 

Appeals for the Sixth Circuit. 
It is so ordered. 

alleged that he had been denied admission to the University of Washington 
Law School because of his race, he also had been accepted at the Oregon. 
Idaho, Gonzaga, and Willamette Law Schools. DeFunis v. Odegaard, 82 
Wash. 2d 11, 30, n. 11, 507 P. 2d 1169, 1181, n. 11 (1973). The injury to 
Defunis was not of the same kind or degree as the injury that he would 
have suffered had he been removed from Jaw school in his third year. 
Even this analogy may not rise to the level of harm suffered by a union 
member who is laid off. 

12 We have recognized, however, that in order to provide make-whole 
relief to the actual, identified victims of individual discrimination, a court 
may in an appropriate case award competitive seniority. See Franks v. 
Bowman Tramportaion Co., 424 U.S. 747 (1976). 

11 The Board's definition of minority to include blacks, Orientals. 
American Indians, and persons of Spanish descent, n. 2, aupra, further 
illustrates the undifferentiated nature of the plan. There is no explanation 
of why the Board chose to favor these particular minorities or how in fact 
members of some of the categories can be identified. Moreover, respond­
ents have never suggested-much less formally found-that they have 
engaged in prior, purposeful discrimination against members of each of 
these minority groups. 
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JUSTICE O'CONNOR, concurring in part and concurring in 
the judgment. 

This case requires us to define and apply the standard re­
quired by the Equal Protection Clause when a governmental 
agency agrees to give preferences on the basis of race or na­
tional origin in making layoffs of employees. The specific 
question posed is, as JUSTICE MARSHALL puts it, "whether 
the Constitution prohibits a union and a local school board 
from developing a collective-bargaining agreement that ap­
portions layoffs between two racially determined groups as a 
means of preserving the effects of an affirmative hiring 
policy." Post, at -- - -- (MARSHALL, J., dissenting). 
There is no issue here of the interpretation and application of 
Title VII of the Civil Rights ·Act; accordingly, we have only 
the constitutional issue to resolve. • 

The Equal Protection Clause standard applicable to racial 
classifications that work to the disadvantage of "non­
minorities" has been articulated in various ways. See, e. g .• 
post, at -- - -- (MARSHALL, J .• dissenting). JUSTICE 
POWELL now would require that: (1) the racial classification 
be justified by a "'compelling governmental interest,'" and 
(2) the means chosen by the State to effectuate its purpose be 
"narrowly tailored." Ante, at -. This standard reflects 
the belief, apparently held by all members of this Court, that 
racial classifications of any sort must be subjected to "strict 
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scnitiny," however defined. See, e.g., Fullilove v. Klutz­
nick, 448 U. S. 448, 491 (1980) (opinion of BURGER, C. J., 
joined by WHITE, J.) ("Any preference based on racial or eth­
nic criteria must necessarily receive a most searching exami­
nation to make sure that it does not conflict with constitu­
tional guarantees"); id., at 537 (STEVENS, J., dissenting) 
("Racial classifications are simply too pernicious to permit 
any but the most exact connection between justification and 
classification"); Regents of University of California v. Bakke, 
438 U. S. 265, 291 (1978) (opinion of POWELL, J., joined by 
WHITE, J.) ("Racial and ethnic distinctions of any sort are in­
herently suspect and thus call for the most exacting judicial 
examination"); id., at 361-362 ("[O]ur review under the Four­
teenth Amendment should be strict-not ' "strict" in theory 
and fatal in fact,' because it is stigma that causes fatality­
but strict and searching nonetheless") (opinion of BRENNAN, 
WHITE, MARSHALL, and BLACKMUN, JJ). JUSTICES MAR­
SHALL, BRENNAN, and BLACKMUN, however, seem to adhere 
to the formulation of the "strict" standard that they 
authored, with JUSTICE WHITE, in Bakke: "remedial use of 
race is permissible if it serves 'important governmental ob­
jectives' and is 'substantially related to achievement of those 
objectives.'" Post, at -- (MARSHALL, J., dissenting), 
quoting Bakke, supra, at 359 (opinion of BRENNAN, WHITE, 
MARSHALL, and BLACKMUN, JJ. ). 

I subscribe to JUSTICE POWELL's formulation because it 
mirrors the standard we have consistently applied in examin­
ing racial classifications in other contexts. In my view, 

"the analysis and level of scrutiny applied to determine 
the validity of [a racial] classification do not vary simply 
because the objective appears acceptable"to individual 
Members of the Court. While the validity and impor­
tance of the objective may affect the outcome of the anal­
ysis, the analysis itself does not change." Mississippi 
UniversityforWomen v. Hogan, 458 U.S. 718,724, n. 9 
(1982). 

, 



84-1340-CONCUR 

WYGANT v. JACKSON BOARD OF EDCCATION 3 

Although JUSTICE POWELL'S formulation may be viewed as 
more stringent than that suggested by JUSTICES BRENNAN' 
WHITE, MARSHALL, and BLAC~'1UN, the disparities between 
the two tests do not preclude a fair measure of consensus. 
In particular, as regards certain state interests commonly re-

f lied upon in formulating affirmative action programs, the dis­
\ tinction between a "compelling" and an ''important" govern­

mental purpose may be a negligible one. The Court is in 
agreement that, whatever the formulation employed, rem­
edying past or present .. racial discrimination by a state actor is 
a sufficiently weighty state interest to warrant the remedial 
use of a carefully constructed affirmative action program. 
This remedial purpose need not be accompanied by contem­
poraneous findings of actual discrimination to be accepted as 
legitimate as long as the public actor has a firm basis for be­
lieving that remedial action is required. See infra, at --; 
ante, at--. See also post, at -- (MARSHALL, J., dis-

(
,.senting). Additionally, although its precise contours are un- _ 
certain, a state interest in the promotion of racial diversity 
has been found sufficiently "compelling," at least in the con-

1 text of higher education, to support the use of racial consider-
ations in furthering that interest. See, e.g., Bakke, 438 
U.S., at 311-315 (opinion of POWELL, J.). See also post, at 
-- {MARSHALL, J., dissenting); id., at -- - -- (STE­

VENS, J., dissenting). And certainly nothing the Court has 
said today necessarily forecloses the possibility that the 
Court will find other governmental interests which have been 
relied upon in the lower courts but which have not been 
passed on here to be sufficiently ''important" or "compelling" 
to sustain the use of affirmative action policies. 

It appears, then, that the true source of disagreement on 

I 
the Court lies not so much in defining the state interests 

· which may support affirmative action efforts as in defining 

1 
the degree to which the means employed must "fit" the ends 
pursued to meet constitutional standards. See, e.g., ante, 
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1at-, nn. 6-7. Yet even here the Court has forged a de• 
'gree of unanimity; it is agreed that a plan need not be limited 
}to the remedying of specific instances of identified discrimina• 
/ tion for it to be deemed sufficiently "narrowly tailored." or 
1 "substantially related," to the correction of prior discrimina• 
1 
tion by the state actor. See infra, at-; ante, at--: 
post, at -- (MARSHALL, J., dissenting). 

In the final analysis, the diverse formulations and the num• 
ber of separate \\Titings put forth by various members of the 
Court in these difficult .cases do not necessarily reflect an in• 
tractable fragmentation in opinion with respect to certain 
core principles. Ultimately, the Court is at least in accord in 
believing that a public employer, consistent with the Con• 
stitution, may undertake an affirmative action program 
which is designed to further a legitimate remedial purpose 
and which implements that purpose by means that do not im• 
pose disproportionate harm on the interests, or unnecessarily 
trammel the rights, of innocent individuals directly and ad• 
versely affected by a plan's racial preference. 

Respondent School Board argues that the governmental 
purpose or goal advanced here was the School Board's desire 
to correct apparent prior employment discrimination against 
minorities while avoiding further litigation. See, e. g., Brief 
for Respondents 15-17. See also Defendant's Brief in Sup• 
port of Motion for Summary Judgment and Motion to Dismiss 
in No. Civ. 81-8173249 (ED Mich.), p. 16 (hereinafter cited 
as Defendant's Summary Judgment Brief). The Michigan 
Civil Rights Commission determined that the evidence be• 
fore it supported the allegations of discrimination on the part 
of the Jackson School Board, though that determination was 
never reduced to formal findings because the School Board, 
with the agreement of the Jackson Education Association 
(Union), voluntarily chose to remedy the perceived violation. 
Among the measures the School Board and the Union even• 
tually agreed were necessary to remedy the apparent prior 
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discrimination was the layoff provision challenged here: they 
reasoned that without the layoff provision, the remedial gains 
made under the ongoing hiring goals contained in the collec­
tive bargaining agreement could be eviscerated by layoffs. 

The District Court and the Court of Appeals did not focus 

/ 

on the School Board's unquestionably compelling interest in 
remedying its apparent prior discrimination when evaluating 
the constitutionality of the challenged layoff provision. In­
stead, both courts reasoned that the goals of remedying "so-
cietal discrimination" ~d providing ''role models" were suffi-

( 

ciently important to withstand equal protection scrutiny. I 
agree with the Court that a governmental agency's interest 
in remedying "societal" discrimination, that is, discrimination 
not traceable to its own actions, cannot be deemed suffi-

1 

ciently compelling to pass constitutional muster under strict 
scrutiny. See ante, at-. See also Bakke, 438 U. S., at 
307 (opinion of POWELL, J.). I also concur in the Court's as­
sessment that use by the courts below of a "role model" the-
ory to justify the conclusion that this plan had a legitimate 
remedial purpose was in error.* See ante, at -- - --. 
Thus, in my view, the District Court and the Court of Ap­
peals clearly erred in relying on these purposes and in failing 
to give greater attention to the School Board's asserted pur­
pose of rectifying its own apparent discrimination. 

The error of the District Court and the Court of Appeals 
can be explained by reference to the fact that the primary 
issue argued by the parties on the cross motions for summary 
judgment was whether the School Board, a court, or another 

-The goal or providing "role-models" discussed by the courts below 
should not be confused with the very different goal or promoting racial di­
versity among the faculty. Because this latter goal was not urged as such 
in support or the layoff provision before the District Court and the Court of 
Appeals, however. I do not believe it necessary to discuss the magnitude or 
that interest or its applicability in this case. The only go,·emmental inter­
ests at issue here are those or remedying Nsocietal" discrimination, provid­
ing "role models," and remedying apparent prior employment discrimina­
tion by the School District. 
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competent body had to have made a finding of past dis­
crimination before or at the time of the institution of the plan 
in order for the plan to be upheld as remedial in purpose. 
546 F. Supp. 1195, 1199-1200 (ED Mich. 1982). See also 
Brief in Support of Plaintiff's Motion for Summary Judgment 
and Opposition to Defendant's Motion for Summary Judg­
ment in No. Civ. 81-8173249 (ED Mich.), pp. 5-13; Defend­
ant's Summary Judgment Brief 11-15. The courts below 
ruled that a particularized, contemporaneous finding of dis­
crimination was not necessary and upheld the plan as a rem­
edy for "societal" discrimination, apparently on the assump­
tion that in the absence of a specific, contemporaneous 
finding, any discrimination addressed by an affirmative ac­
tion plan could only be termed "societal." See, e.g., 546 F. 
Supp., at 1199. I believe that this assumption is false and 
the ref ore agree with the Court that a contemporaneous or 
antecedent finding of past discrimination by a court or other 
competent body is not a constitutional prerequisite to a public 
employer's voluntary agreement to an affirmative action 
plan. See ante, at --. 

A violation of federal statutory or constitutional require­
ments does not arise with the making of a finding; it arises 
when the wrong is committed. Contemporaneous findings 
serve solely as a means by which it can be made absolutely 
certain that the governmental actor truly is attempting to 
remedy its own unlawful conduct when it adopts an affirma­
tive action plan, rather than attempting to alleviate the 
wrongs suffered through general societal discrimination. 
See, e.g., Fullilove v. Klutznick, 448 U. S., at 498 (POW­
ELL, J., concurring). Such findings, when voluntarily made 
by a public employer, obviously are desirable in that they 
provide evidentiary safeguards of value both to nonminority 
employees and to the public employer itself, should its affirm­
ative action program be challenged in court. If contempora­
neous findings were required of public employers in every 
case as a precondition to the constitutional validity of their 
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affirmative action efforts, however, the relative value of 
these evidentiary advantages would diminish, for they could 
be secured only by the sacrifice of other vitally important 
values. 

The imposition of a requirement that public employers 
make findings that they have engaged in illegal discrimina­
tion before they engage in affirmative action programs would 
severely undermine public employers' incentive to meet vol­
untarily their civil rights obligations. See, e.g., Bakke, 
supra, at 364 (opinion of BRENNAN, WHITE, MARSHALL, and 
BLACKMUN, JJ.). Cf. Steelworkers v. Weber, 443 B. S. 193, 
210-211 (1979) (BLACKMUN, J., concurring). This result 
would clearly be at odds with this Court's and Congress' con­
sistent emphasis on "the value of voluntary efforts to further 
the objectives of the law." . Bakke, supra, at 364 (opinion of 
BRENNAN, WHITE, MARSHALL, and BLACKMt:N, JJ.); see 
also Albemarle Paper Co. v. Moody, 422 U. S. 405, 417-418 
(1975); Ale:cander v. Gardner-Denver Co., 415 U. S. 36, 44 
(1974). The value of voluntary compliance is doubly impor­
tant when it is a public employer that acts, both because of 
the example its voluntary assumption of responsibility sets 
and because the remediation of governmental discrimination 
is of unique importance. See S. Rep. No. 92-415, p. 10 
(1971) (accompanying the amendments extending coverage of 
Title VII to the States) ("Discrimination by government ... 
serves a doubly destructive purpose. The exclusion of mi­
norities from effective participation in the bureaucracy not 
only promotes ignorance of minority problems in that particu­
lar community, but also creates mistrust, alienation, and all 
too often hostility toward the entire process of government"). 
Imposing a contemporaneous findings requirement would 
produce the anomalous result that what private employers 
may voluntarily do to correct apparent violations of Title 
VII, Steelworkers v. Weber, supra, public employers are con­
stitutionally forbidden to do to correct their statutory and 
constitutional transgressions. 
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Such results cannot, in my view, be justified by reference 
to the incremental value a contemporaneous findings require-

! 
ment would have as an evidentiary safeguard. As is illus­
trated by this case, public employers are trapped between 
the competing hazards of liability to minorities if affirmative 
action is not taken to remedy apparent employment dis­
crimination and liability to non.minorities if affirmative action 
is taken. Where these employers, who are presumably fully 
aware both of their duty under federal law to respect the 
rights of all their employees and of their potential liability for 
failing to do so, act OJ'\ the basis of information which gives 
them a sufficient basis for concluding that remedial action is 
necessary, a contemporaneous findings requirement should 
not be necessary. 

\ 

This conclusion is consistent with our pre\;ous decisions 
·. recognizing the States' ability to take voluntary race-con­
·.. . scious action to achieve compliance with the law even in the 

absence of a specific finding of past discrimination. See, 
e. g., United Jewish Organizations ofWilliamsburgh, Inc. v. 
Carey, 430 U. S. 144, 165-166 (1977) (reapportionment); 
McDaniel v. Barresi, 402 U. S. 39 (1971) (school desegrega­
tion). Indeed, our recognition of the responsible state ac­
tor's competency to take these steps is assumed in our recog­
nition of the States' constitutional duty to take affirmative 
steps to eliminate the continuing effects of past unconstitu­
tional discrimination. See, e.g., Swann v. Charlotte-Meck­
lenburg Board of Education, 402 U. S. 1. 15 (1971); Green v. 
Neu· Kent County School Board, 391 U. S. 430, 437-438 
(1968). 

Of course, as the Court notes, the publk employer must 
discharge this sensitive duty with great care; in order to pro­
vide some measure of protection to the interests of its nonmi­
nority employees and the employer itself in the event that its 
affirmative action plan is challenged, the public employer 

( , must have a firm basis for determining that affirmative ac­
/ tion is warranted. Public employers are not without reliable 
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benchmarks in making this determination. For example, de­
monstrable evidence of a disparity between the percentage of 
qualified blacks on a school's teaching staff and the percent­
age of qualified minorities in the relevant labor pool sufficient 
to support a prima facie Title VII pattern or practice claim by 
minority teachers would lend a compelling basis for a compe­
tent authority such as the School Board to conclude that im­
plementation of a voluntary affirmative action plan is appro-

\ 

priate to remedy apparent prior employment discrimination. 
To be sure, such a conclusion is not unassailable. If a vol­

untary affirmative action plan is subsequently challenged in 
court by nonminority employees, those employees must be 
given the opportunity to prove that the plan does not meet 
the constitutional standard this Court has articulated. How-
ever, as the Court suggests, the institution of such a chal­
lenge does not automatically impose upon the public em­
ployer the burden of convincing the court of its liability for 
prior unlawful discrimination; nor does it mean that the court 
must make an actual finding of prior discrimination based on 
the employer's proof before the employer's affirmative action 
plan will be upheld. See ante, at --. In "reverse dis­
crimination" suits, as in any other suit, it is the plaintiffs who 
must bear the burden of demonstrating that their rights have 
been violated. The findings a court must make before up­
holding an affirmative action plan reflect this allocation of 
proof and the nature of the challenge asserted. For in­
stance, in the example posed above, the nonminority teachers 
could easily demonstrate that the purpose and effect of the 
plan is to impose a race-based classification. But when the 
Board introduces its statistical proof as evidence of its reme­
dial purpose, thereby supplying the court with the means for 

' determining that the the Board had a firm basis for conclud-
1 ing that remedial action was appropriate, it is incumbent 

( 

upon the nonminority teachers to prove their case; they con­
tinue to bear the ultimate burden of persuading the court l that the Board's evidence did not support an inference of 
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prior discrimination and thus a remedial purpose, or that the 
plan instituted on the basis of this evidence was not suffi­
ciently "narrowly tailored." Only by meeting this burden 

( 

could the plaintiffs establish a violation of their constitutional 
rights, and thereby defeat the presumption that the Board's 
assertedly remedial action based on the statistical evidence 

. was justified. 
In sum, I do not think that the layoff provision was con­

stitutionally infirm simply because the School Board, the 
Commission or a court had not made particularized findings 
of discrimination at the time the provision was agreed upon. 
But when the plan was challenged, the District Court and the 
Court of Appeals did not make the proper inquiry into the le­
gitimacy of the Board's asserted remedial purpose; instead, 
they relied upon governmental purposes that we have 
deemed insufficient to withstand strict scrutiny, and there­
fore failed to isolate a sufficiently important governmental 
purpose that could support the challenged provision. 

There is, however, no need to inquire whether the provi­
sion actually had a legitimate remedial purpose based on the 
record, such as it is, because the judgment is vulnerable on 
yet another ground: the courts below applied a "reasonable­
ness" test in evaluating the relationship between the ends 
pursued and the means employed to achieve them that is 
plainly inconect under any of the standards articulated by 
this Court. Nor is it necessary, in my view, to resolve the 
troubling questions of whether any layoff provision could sur­
vive strict scrutiny or whether this particular layoff provision 
could, when considered without reference to the hiring goal it 
was intended to further, pass the onerous "narrowly tailored .. 
requirement. Petitioners have met their burden of estab­
lishing that this layoff provision is not "narrowly tailored" to 
achieve its asserted remedial purpose by demonstrating that 

1 the provision is keyed to a hiring goal that itself has no rela­
tion to the remedying of employment discrimination. 
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Although the constitutionality of the hiring goal as such is 
not before us, it is impossible to evaluate the necessity of the 
layoff provision as a remedy for the apparent prior employ­
ment discrimination absent reference to that goat See, 

\ 

e.g., post, at--, -- (MARSHALL, J., dissenting). In this 
case, the hiring goal that the layoff provision was designed to 
safeguard was tied to the percentage of minority students in 
the school district, not to the percentage of qualified minority 
teachers Vlr'lthin the relevant labor pool. The disparity be-
tween the percentage .of minorities on the teaching staff and 
the percentage of minorities in the student body is not proba­
tive of employment discrimination; it is only when it is estab­
lished that the availability of minorities in the relevant labor 
pool substantially exceeded those hired that one may draw an 
inference of deliberate discrimination in employment. See 
Hazelwood School District v. United States, 433 U. S. 299, 
308 (197i) (Title VII context). Because the layoff provision 
here acts to maintain levels of minority hiring that have no 
relation to remedying employment discrimination, it cannot 
be adjudged "narrowly tailored" to effectuate its asserted re­
medial purpose. 

I therefore join in parts I, II, III-A, III-B, and V of the 
Court's opinion, and concur in the judgment . 

• 


