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‘He dragged
me down
the stairs’

A TEARFUL Pamela Foster,
left, claims Harvard profes-
sor Glenn Loury, right,
dragged her down four flights
of stairs in a fit of anger the
day he ended their love affair.
Loury was arraigned yester-
day in connection with the
alleged assault. The profes-
sor of political economy had
been nominated for the No. 2
spot in the U.S. Department
of Education, but withdrew
Monday, the day of his con-
frontation with Foster. The
23-year-old woman said she
was in pain from neck injuries
and abrasions stemming
from the quarrel in the cou- . ;

ple’'s South End condo. ; ' “fig,,
Story, Page 7. : : o . '

Heratd pod photo

Herald photo by Steven LaBadessa

[



"

Harvard prof ‘dragged !
me down stairs’ 3

By ROBERT CONNOLLY

A TEARFUL, shaken
Pamela Foster yester-
day charged that Har-
vard professor Glenn
Loury ‘‘dragged me
down four flights of
stairs ... in the heat of
rage” after he decided
to end their love affair
and return to his wife.

Foster said Loury came
to their South End pent-
house condo on Monday —
the same day he told the
U.S. Department of Edu-
cation he didn't want its
No. 2 post — and unecxpec-
tedly said their affair was
over.

Foster said she was told
she could continue to live
in their 314 Shawmut Ave,
condo, located in a trendy
section of the South End.

“Wednesday night, in
the heat of rage and
anger, he dragged me
down the stairs and threw
me out. He's an adulterer
and a llar,” the 23-year-
old woman said. dabbing
her eyes and shaking as
she spoke.

Loury, 38, was ar-
ralgned in Boston Municl-
pal Court yesterday on
charges of threatening to
commit murder, assault
and battery with a dan-
gerous weapon. and mall-
cious destruction of per-
sonal property. He was
released on personal re-
cognizance. A July 9 trial
date was set.

Loury, interviewed at
his Cambridge home, de-
clined to comment on his

relationship with Foster.
loury's lawyer, Maurtin
Gideonse, said, “The most
graceful thing is to not
comment at this time.”

Foster said she met
Loury, a nationally known
tigure and a professor of
political economy at Har-
vard's Kennedy School of
Goverament, in 1983 when
she was an economics stu-
dent at Smith College.

She said their relation-
ship, previously based on
academic interests, "be-
came intimate” last year
when Loury said he had
separated from his wife
and was seeking a di-
vorce. Foster said she left
her Manhattan home and
moved to the South End
penthouse In February, at
Loury’'s request.

*“The man lied to me. ...
He said he was getting a
divoree. I agreed to keep
the relationship under
cover while the divorce
was being worked out be-
cause I thought I wag in
love,” sald the young wo-
man, who wore a neck
brace as her angry father
helped to gather her be-
ionginga

The New York woman
sald Loury toid her he
“never Intended to get a
divoree” when he stormed
in and broke off their rela-
tionship.

“It's so ironic,” she said.

“He talks about rights and
black-on-black crime and
he is committing them
himself. It's the height of
irony."”

Loury. who was born in
poverty in Chicago. was
educated at Northwestern
Unlversity and the Mas-
sachusetts Institute of
Technology. He joined the
Harvard faculty in 1982
and lives in Cambridge
with his wife, Linda
Datcher, and their two
children, according to
sources.

Loury {s known as one
of the natlon’s foremost
black opponents of wide-
spread use of affirmative
actlon, When President
Reagan’s intention to
name Loury to the educa-
tion post was reported in
March, civil rights groups
said they would oppose
the nomination.

Education Department
officials recently dented
that Loury's nomination
was being held up and
said a security check had
to be completed before the
nomination would be offi-
clally announced.

Loury, in an interview,
said he was certain his
nomination would have
been approved by the Sen-
ate. He said his decislon to
decline the impending
nomination was based on
"personal reasons” that

had nothing to do with
Foster'd charges.

Had Loury been named
to the post, he would have
become the second high-
est-ranking black in the
Reagan administration.

A neighbor In the five-
story brick South End
condo building said FBI
{nvestigators talked to re-
sidents, asking about
Loury's relationship with
Foster.

The question of where
Loury actually llves arose
in court yesterday when
Judge Walter J. Hurley
said he wanted to know if
the Harvard professor
lived ln the South End or
Cambridge.

Although he was told
Loury lived at 581 Mt Au-
burn St. in Cambridge,
Loury's name was on the
malilbox yesterday at 314
Shawmut Ave., Mail ad-
dressed to Loury and Fos-
ter was ln open view in
the lobby.

Willlam Prignano, who
runs a bakery in the buiid-
ing's first floor, said he
had seen Loury and Fos-
ter together In recent
montha.

“They were a couple.
They were always to-
gether,” he sald.

Another resident said
ralsed voices were [re-
quenily heard from the
Loury-Foster penthouse.

He‘Mg pAOIO Dy S1Are” LiSacw 1

SCENE OF ‘FIGHT": Harvard professor Glenn Loury
shared a penthouse apartment with Pamela Fcster in
this building on Shawmut Avenue in the South End.

The quarreling peaked
Wednesday night when
papers and other personal
belongings were hurled
out a back window, the re-
sident said.

Loury, wearing a blue-
checked suitcoat and car-
rying a New York Times,
appeared caim during his
brief arratignment. Hurley
sald Loury was barred
{rom seeing Foster until
the case {s resolved.
Loury told Hurley he
made $83,000 a ycar as a
Harvard professor.

Foster, standing in the
lobby of the South End
condo. said she was "in a

great deal of pain.” sulfec:
ing from neck :njurics
and back abrasions. the
resuit of "“being dragged
down the stairs.”

“Four flights of stairs,”
her fuming father added.

Foster sald she had
worked as a weekend ra-
dio announcer since mov-
ing from New York, but
was unsure of her future
plans.

"“This is what [ came
here for: I came here for
this,” she said, fighting
back tears and pointing to
her neck brace and what
appeared to be bruises on
her shoulder.
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Globe staif ph0t01gc Rizer
Glenn C. Loury (left) enters court with his attorney, Martin Gi-
deonse, before his arraignment yesterday on assault charges.

Loury hows out of US job bid,
is arrmgned on assault charg&s

By Peter J. Howe ©
Globe Staff -

Harvard political economist
Glenn C. Loury has withdrawn
his name from consideration for
the No. 2 spot at the US Depart-
ment of Education.

Loury was arraigned yesterday
on charges of assaulting and
threatening to kill a 23-year-old
woman who said she and Loury
shared an apartment in the South
End.

Loury, 38, pieaded innocent in
Boston Municipal Court to the
charges {n connection with the al-
leged attack early Thursday
morning on Pamela Foster, a
weekend disc jockey at a Cam-

3

bridge gospd music radio station,
at a Shawmut Avenue apartment.
Loury broadcasts a weekly talk
show on minority issues on the
same radfo statton, WLVG-AM.

Loury, who (s married to a
Tufts University economics pro-
fessor, had signed a lease with-
Foster for the apartment in the
South End, Foster sald in court
documents.

According to a city directory,
he also has had a residence with
his wife, Linda Loury, on Mount
Auburn Street in Cambridge since
1982.

In Washington, Willlam Kris-

tol, chief of staff to Education Sec-

LOURY. Page 24
>




® LOURY
Continued from Page |
retary Willlam Bennett, sald that
“on Monday. Mr. Loury called to
say that, for personal reasons, he
wished to withdraw hi{s name
from consideration for nomina-
tion fqr the position of undersecre-
tary. s

.

"3

“"On Thursday, | called to con-
(trm that this was Mr. Loury's set-
tled Intention and asked that he
write a letter to make his with-
drawal formal.”" Kristol said.
Aldes said Loury sent the letter by
overnight exprees yesierday to the
depamymant. @:_&x ft had not
been reeotved;, Ave. oo
LI A

Despite Kristoi's statement.
Bennett's spokesman, Loye Miiler.
sald Thursday night that the pa-
perwork was being processed pri-
or to Loury’s offictal nomtnation,
and that there were no hitches In
the nomination process of which
he was aware.

Loury’s attorney, Martn Gi-

Loury bows out of US job bid, arraigned in assault

deonse, said Loury's decision to selves rather than government to
withdraw his name “was for rea- solve probiems of poverty, unem-
sons unrelated to'" the assault ployment, teen-age pregnancy and
case. crime, and that affirmative action

“It's related to decisions about has had the negattve eifect of cast-
what his personai and profession- ing doubt on whether blacks wha
al life should be like.’ Gideonse receive promotions are actually
said. He added that Loury notified qualified.

the department last Monday or Before coming to the Kennedy
Friday. many days before Foster School. Loury was a professor in
flied her complaint. Harvard's faculty of Arts and Sci-

However, Gideonse did say that  ences. He aiso taught at North-
"probably the timing of the public  western. from which he received
announcement of his withdrawal his college degree in 1972 on a mt-
is affected by this matter.” nority scholarshtp after growing

Loury ts char, with threat- up In poverty in Chicago and at-
ening Foster's life, assault and tending two other colleges.
battery with a dangerous weapon, While the government was
his shod foot, and malictous de- checking Loury's background tn
struction of property over $100. connection with the White

Boston Municipal Court Judge House's planned nomination of

Walter J. Hurley released Loury Loury. he faced many questions
an his own recognizance, ordered  about his delinquency {n repaying
him not to go to the apartment. loans he took out for his doctorate,
and set a July 9 trial date. which he received from the Mass-
Shortly before 11 a.m. Thurs achusetts Institute of Technology
day, two hours after she walked {n 1976,
into the Boston Police Area D sta- The loans became severai
tion on Warren Avenue to file the years overdue, but Loury, who
assault complaint against Loury, makes $65.000 a year at Harvard.
Foster obtained a temporary re- told the Globe earlier this year, "It
straining order from Judge Sally s obviously something | am not
Kelly barring Loury from coming proud of. | let it siide for a iong

into the apartment. time and eventually paid itoff ina
In her request for the restratn- lump sum.”
ing order. Foster said she and Regional Educatton Depart-

Loury ""are members of the same ment representative Bayard War-
household'' and asked the court to  ing called Loury's withdrawal “a
order Loury “to continue to pay terribie thing, because he is a very
the rent at {the apartment| while I bright. competent guy who could
live there through the end of our have been a real asset to the de-
lease (Aug. 31, 1987.” partment. He's got his own drum-
“Professor Loury {s deeply up- mer that he marches to ... but
sct by this whole matter involving he’s [dentifled a number of areas
Miss Foster,” Gldeonse said. “Tae around the country where his
the extent that it (s before the ideas have been put into piace and
court it {3 a public matter ... but have worked.”
it I3 really an uafortunate set of The National Assoctation for
private circumstances.” the Advancement of Colored Peo-
Gideonse declined to comment Ple said earlier this spring it
on what the nature of Loury's re- Would fight Loury's nomtnation
lationship with Foster, but con- a8 undersecretary because he op-
firmed he ts stiii married. “That's Poses afftrmative action.

-basically a private matter,” the e have made known our op-

ition to Glenn Loury _for the
attorney sald. g:mon] ... based on our convic-
Foster could not be reached {or tion that he was not the right per-
comment yesterday, and the tele-  goq for the job.” NAACP executive
phone at the Shawmut Avenue g Benjamin L. Hooks sad tn
apariment was not answered. The o giatement. '"However, we regret
police report taken at Area D Indkthat an alleged personal (ncwdent
cates that there was “physical that had nothing to do with his
dence” that Foster was befiten. professional qualifications has
Police would not give fiirther de produced this resuit.”
tatls. Harvard University had ao
Foster, a Smith College gradu- comment on the events. Albert
ate. has worked for WLVG-AM a8 Carnesale, academic dean of the
the 4 to 8 p.m. weckend disc jock-  Kennedy School, said that "If you
ey for “two to three months.” @ are asking, Is he a professor in
source at the radio station said. gcood standing at the Kennedy
, one of the nation’s most hool, the answer i yes. I'd rath-
prominent bisck opponents of af- er not make any comment !n the
firmattve action and minority hir- context of this event. I don't think
ing quotas. has been a tenured that this relates to his profession-
professor {n political economy at al life at the school.”
Harvard's Kennedy Schooi of Gov- {Globe reporters Steve Cur-
ernment since 1984. wood, Wtlllam F. Doherty and
Loury has written that inner- Ed Quul contributed to this sto-
city blacks must look to them- ry.)
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Detroit’s Racial Woes
Persist Two Decades
After Devastating Riot

Despite Strides Downtown,
Poor Inner-City Blacks
Are Worse Off Than Ever

Paying a Call on ‘Big Mama’

By JoHN Bussey
Staff Reporter of THE WALL STREET JOURNAL

DETROIT—In 'the still-steamy early-
morning hours of July 22, 1967, police

raided a suspected illegal drinking club in -
this city’s west-side ghetto. Detroit has

never quite recovered from what happened
next.

The raid drew a crowd. As club patrons
were loaded into patrol cars, hecklers be-
gan to jeer. Then a thrown bottle shattered
a squad-car window—and the worst urban
black rebellion in modern U.S. history sud-
denly ignited. In five days of rioting,
quelled finally by federal troops and Na-
tional Guard tanks, 43 people died, more
than 600 were injured and entire blocks of
the west side burned to the ground.

The Detroit riot and others occurring in
the late 1960s shocked and alienated many

but also lent force
and urgency to
white consideration
" of black America's
plight. Rivers of
money—for social
programs, for low-
income housing, for
job training, for sup-
port of the poor, for
redevelopment—
were flowing into the cities then. Segrega-
tion began to crumble both in practice and
in spirit.

All this helped Detroit, today the big-
gest U.S. city with a black majority. But it
did not help enough.

Yes, the glistening towers of the Renais-
sance Center now-¥ise by the Detroit-River
downtown, the anchor of a hoped-for re-
newal of the city. Yes, government and
private funds have dotted other parts of
the city with new housing, new freeways,
new shopping centers. But these represent
only one of two Detroits. The other sprawls
around and between these islands of pros-
perity, square mile after square mile of
neighborhoods marked by decay, abandon-
ment and despair, places whose black in-
“Mabftants aremfsguﬂthan they were 20
vears ago. N .

;A Nevaood

The whites have fled in droves,

Jobs, investment #nd tax revenues wi
them. Blacks, meanwhile, have: divided
into two groups, the inner-city poor and the
middle class that has made it, and they un-
derstand each other less and Jess.

They are also less inclined to blame
whites exclusively for everything that has
happened to a city that has been black-con-
trolled for many years. Lingering white
racism and negtect still get a sizabie share
of the blame, but & new mood of introspec-
tion and self-criticism is a!so gaining inten-
sity here. h

“Ain’t no white man in the world smart
enough to do to us what we’re doing to our-
selves—teen-age pregnancy, dope, hlack-
on-black crime,” declares the Rev. James
Holley, the fiery pastor of Detroit's Little
Rock Baptist , '‘The witite folk have
left black people i charge mtp plama-

Detroit Popuhﬁon

In millions -5,
2.0

Back
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1.2

1950 1960 1970 1980
Source: Consus Department

tion, and the black folk are domg as much
harm.”

Many still disagree with that. But walk-
ing the city’s streets and talking with its
people make this much clear: The re-
sources poured into Detroit over the years
have been largely overwhelmed by de-
structive social, demographic and eco-
nomic forces. They may be beyond any-
one's control, here or in other cities strug-
gling with similar problems.

12th and Clairmont

A smal] park at this corner now marks
the place where-the riot exploded. A new
shopping center and low-income housing
project have been built down the street,
adding a little life to the neighborhood, but
it is still only a shadow of the bustling
place it once was. A lot cleared after the
riot is still yacant, and not far off is an

abandoned building, its windows shattered -

and its parking lot cluttered with three
-overturned school buses.

Twenty years ago, Carl Peny the
black proprietor of a drugstore here,
dished out ice cream, sodas and candy dur-
ing the riot and hoped his business would
be spared. But a market next door was
torched, and his shop burned, too, Today, a
graying Mr. Perry leans on a track next to
the weedy lot Where kiis shiop once stood. ‘1
lost so much-~everything,” he-says. ‘Even

Please Turn to Page 16, Column !
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Grim Aﬁlﬁivefsary: Two Decades After I\Ejor Riot,
Raqal Problems Continue to Plague City of Detroit
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Continued From First Page
after 20 years, it's hard to recoup.”

He is worse off today than he was then,
he adds. So is much of the rest of Detroit.
The city’s crime rate is astronomical.
Black income as a percentage of white has
declined since the riot instead of growing,
and poverty has increased.

The 1980 census found 28% of black '

hauseholds in Detroit drawing public assis-

tance and 26% of blacks living below the '

poverty line, up from 22% in 1970. It is gen-
erally agreed that there has been no siz-
able improvement since, if there has been
any improvement at all. And men like
Martin Brooks can tell you what has hap-
pened to the job market.

Mr. Brooks, 37, and the father of two,
lives in cramped quarters with his family
in a housing project. It is within sight of
the Renaissance Center, but the latter's
moneyed towers might as well be on the
moon; Mr. Brooks, a former tutor who lost
his federally financed job when budgets
were cut, is unemployed, on public assis-
tance and embittered.

*In the '60s, people thought you had to
sit next to a white kid at school,” he says.
“To integrate was the goal. But integration
doesn't put bucks in our pockets. The an-
swer is developing the economic strength
to determine our own future. But the com-
mitment white America made to the spirit
of Martin Luther King—the spirit of human
development—is gone.”

When the riot broke out, black unem-
ployment in the city was around 10%. But
over the years, the decline of the auto in-
dustry, along with the flight of other jobs
from the inner city and cutbacks in urban
federal financing, has devastated the em-
ployment base. Last year, one of every
four blacks in the labor pool was out of
work. .

Above Mr. Brooks's apartment door is a
sign that reads, ‘‘Magnify the Lord Jesus
Christ.”” Nothing will change, says Mr.
Brooks, until Jesus comes again.

Incredible Shrinking City

““This is Detroit,” ap east-side
youth worker, indicating & bjtick much like
hundreds of others in the ejty. On the right,
a one-story brick house,'its windows
smashed and its door broken and ajar,
stands empty. Next door is a vacant lot full
of beat-up autos. Farther down the street
is a spot of color—a two-story white home
with a neat fenced yard and a flower box
full of pansies. But near it ate more aban-

doned places, padlocks on the doors, ply- |

wood covering the windows:

Detroit is shrinking. In 1970, about 1.5
million people lived here, ¥4% of them
black; today the estimated population is
only one million, roughly two-thirds of it
black. While there are still attractive out-
lying middle-class neighborhoods here,
vast areas of Detroit are full of abandoned
buildings. Some 30,000 have been torn
down over-the past dozen years, but pri-
vate demolition contractors still can’t keep
up with the backlog, and the mayor has
suggested that the ritv fnrm ite awn crews

“Part of the population coltapse is due to
the decentralization—-as well as the de-
cline—of the auto business. More is due to
an exodus of whites—often to the booming
suburbs—that has robbed the neighbor-
l;oods of jobs, taxes and economic diver-

ty.
Detroit, along with other large Northern
cities, had been losing whites long before
the 1967 riot, which helped speed the flight.
The whites' places were being taken
largely by poor blacks, many of them rural
Southern migrants who went north in the
'50s and '60s. Today, they and their descen-
dants form much of the underclass trapped
in the ghettos.

The white flight has been accompanied
more recently by another movement out of
inner cities, this one by members of the
burgeoning black middle class. Though in-
ner-city black Detroit as a whole is worse
off than ever, a growing slice of that popu-
lation is prospering as professionals, man-
agers, shop owners and entrepreneurs;
there is increasing black ownmership of
firms in the steel business, architecture, fi-
nance, cable television and auto sales.

And many of the blacks who have made
it prefer to live—and often work as well—
in suburbs near the city's rim or just be-
yond it. They still don't feel welcome in
white-dominated suburbs such as Grosse
Pointe and Dearborn but for the most part
are far freer than they once were to buy
and live where they please.

To some of the poor left in the decaying
neighborhoods, the middle-class blacks, es-
pecially those who have moved away, are

seen as selfish, uncaring and materialistic. -

Some members of the middle class

““Why are there no Martin Luther Kings
today?'* asks Joe Madison, 37-year-old for-
mer executive secretary of the National
Association for the Advancement of Col-
ared People in Detroit. *'Because many of
my generation, the buppie generation
{black urban professionals], were out de-
veloping personal success but not sharing
that success with those we left behind.”

For their part, however, many in the
black middie class condemn what they
view as a moral collapse in the ghetto and
express frustration and impatience with

what they see as welfare mothers who |

keep having babies and absent fathers who
have stopped looking for work.

‘‘People have options,” says Rudy Hen-
drix, a black father of two who owns a
franchised computer store in the suburbs.
Mr. Hendrix, who lives in 2 Tudor home in
the city and who gives some of his spare
time to helping Detroit youth, adds: “A
guy who can stand on the corner plotting
how to rob someone can put the same
amount of energy into getting into a work-
study program to better himself. I did it. I
had two paper routes, I shined shoes. Get
job. Go get a job.” :

a8
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“The Rock House

Cradling shotguns, a dozen flalejack-
.eted narcotics police suddenly crash
through the door of the house on MacKay
Street and pin its lone occupant to the
_floor. ‘‘Where are the guns, where are the
guns?’' one policeman screams at him.
Terrified, the man shouts, “No guns! No
guns!” as police fan out through the trash-
littered house, flipping over furniture, look-
Ing Tor drugs. “‘God, what a pit."”" one narc
mutters. Another is already beginning to
count out 20-odd ‘‘rocks™ of confiscated
crack cocaine.

Over the past year, Detroit police have
conducted hundreds of raids like this; but
the drug problem here, as in so many cit-
ies, seems beyond control. So does violent
crime, much of it drug-related.

Crime is often the first reason people
give for leaving Detroit. The city has an
enormous incidence of burglary, robbery

and rape; and among major U.S. cities, it |

- has far and away the highest murder
rate—648 homicides last year. Even young
children go armed here. Recently a 14
year-old boy with a .357 Magnum chased a
17-year-old rival through the halls of a high
school, wounding another student in the
face before catching his foe and killing
him with a bullet in the head.

The violence has driven out many mer-
chants and other businessmen, white and
black. Among those who stay, some, like
Pat Stanley, make their shops and busi-
nesses into fortresses and hope for better
days. Mr. Stanley’s 15-man woodworking
plant was broken into five days in a row
last summer. He has boarded up its lower
windows and replaced the upper ones with
bullet-resistant plexiglass. After five of his

employees’ cars were stolen, he put up a |

$3,000 parking-lot gate.
1 should be concerned with profit and
loss, not car theft,” says a disgusted Mr,

Stanley. If he had it to do over, he adds, he )

wouldn't do it over in Detroit.
Big Mama and Brother Bill

Twenty-two years ago, Daniel Patrick
Moynihan, then assistant secretary of la-
bor and now a U.S. senator, wrote a con-
troversial report stating that among inner-
city blacks, the traditional nuclear-family

structure was crumbling. The report was

furiously attacked by many black leaders. -

Today, in a home on Detroit’s east side, it
takes on a prophetic validity.

The home is Cecile Johnson's. Everyone
on the block knows her as ‘'Big Mama,”
and the nickname fits. Mrs. Johnson is a
large woman with a heart to match. She

" has raised five of her own children but still
has a bigger family to care for than any

. 63-year-old needs. ‘‘How many kids here?”

" she repeats through two missing front
teeth and pauses a moment to recall.

There are 11. Nine are the products of '

the broken marriages and out-of-wedlock
births of her absent daughters, victims of

drug addiction. The other two are bables— -

the children of two of her grandchildren,
both 17. Mrs. Johnson and her second hus-
band, Beauford, support them all on aid

payments and on his $900 monthly pension

from Ford Motor Co.

As children crisscross the room, Mrs.
Johnson contemplates a motherhood that
seems perpetual. “I've been a mamma
ever since I had the first one of my own,”
she says with a sigh.

* * *
p In another part of the east side, a 45-
{ year-old one-time pool hustler pounds the
pavements, looking for kids missing from
school, pleading with junkie parents. He is
Bill Howard, ‘‘Brother Bill"" to the kids at
Joy Junior High School, where he is a
youth counselor financed by the Urban
League. He is also one man with a finger
in a dike that has sprung a thousand
leaks.

In a recent assessment, Detroit public-
school students scored below the national
norm in seven of eight categories. Of all
children entering the ninth grade here,
43% don’t make it through high school.
Truancy is rampant at many schools.

" On the phone in his cluttered office at
the school, Mr. Howard is haranguing one
of those truants. '‘You've been out of
school since January,” he says, '‘and all
you've been doing is getting dumber and
dumber.” He frequently tells youngsters
like this that the ghetto will never change
unless they learn the white man's rules,
unless they stay in school—but he has no
illusions about either the white man or the
scant value that so many inner-city blacks
now place on an education.

White society, he believes, has simply
abandoned the idea of helping blacks help
themselves (“Give the black people a littie
cheese and butter and let them create their
own job market: stealing and robbing and
hustling’’). And his charges, who once had
role models in the stable, successful black
families who lived among them and he-
roes in the leaders of the civil-rights move-
ment, have no one to emulate now., ““All
they see are people like themselves, from
the college of hard knocks,”’ says Mr. How-
ard.

jamd.




( Plans and Dreams

Detroit's veteran black mayor, Coleman
Young, has a poem hanging in his office,
The first stanza:

Cities have died, have burned,

Yet Phoeniz-like returned

To soar up livelier, lovelier than be-
Jore.

Detroit has felt the fire

Yet each time left the pyre

As if the flames had power (o restore.

If these verses seem to be running quite
a bit ahead of the facts, there is no short-
age of people at City Hall who believe a
Detroit renaissance is indeed attainable.
Driving a visitor around town, Emmett
Moten, the mayor's apostle of develop-
ment, sees not blight but opportunities.
“This area is going to be totally rejuve-
nated,” Mr. Moten says again and again,
waving at vacant lots, empty structures
and some places where redevelopment is
under way.

Detroit’s past pattern of development
has sometimes only contributed to the
problems it faces today. For one thing,
past city leaders allowed factories and
warehouses to be built along its attractive
river front, blighting one of its prime
areas. There was little thought given then
to making the city less reliant on an auto
business that has since sunk into the dol-
drums.

At the same time, federally financed
projects that were supposed to make De-
troit a model city sometimes promoted the
deterioration of stable biack neighbor-
hoods. Interstate 75, for example, was
routed through Hastings Street, a one-time
center of black business, and critics con-
tend this speeded the neighborhood's de-
cline. *'This city was devastated by‘\urban

renewal,” says Erma Henderson, the black
president of Detroit’s city council.

The combative but popular Coleman
Young, mayor since 1974, has been pushing

* this prescription: Build a healthy down-

town core, thus attracting conventions and
new jobs in finance, commerce and other
non-auto segments; as more businesses
open, more will come; as jobs and busi-
nesses increase, so will tax revenues, and
the new prosperity will spread into the
neighborhoods.

The new downtown, anchored on a rede-
veloped sliver of river front, has been tak-

ing shape in recent years. sprouting luxury

apartments, a new hotel, a river-front
plaza, office towers and other trappings of
a vital modern city. Through hefty tax
abatements, Detroit also has persuaded
General Motors Corp. and Chrysler Corp.
to invest more in their city auto plants.
Wall Street voiced its approval last year
by restoring the credit rating Detroit lost
when it nearly went bankrupt in 1981.

The mayor’'s focus on downtown, how-
ever, alarms City Councilman Mel Ravitz
and others, who are particularly irate
about a tax policy that pumps certain tax
revenues from part of downtown back into
that same area instead of spreading them
out fully. But the mayor says the long haul
will prove him right. “What I've been try-
ing to do,” he says, “is to develop down-
town to make the hard conversion from au-
tomobiles to service and high tech, which
is what we must do if this city is to sur-
vive. ... There is no other answer.”

But there is another question. Will to-
morrow'’s Detroit be able to field a trained
and willing work force to do the jobs the
city is trying to attract—or will the pathol-
ogy of the inner city destroy it before it
can develop?

|

—inad.

* * *

At the request of a visitor, Bill Howard,
the youth counselor at Joy Junior High,
passes out a questionnaire in two classes.
It reveals that a third of the children have
been offered drugs and that two-thirds
know someone their age selling them.

But the answers to other questions un-
cover a resilience of spirit and a determi-
nation to enter the mainstream that offer
Detroit some hope for its future. Asked
if they expect to graduate from high
school, a surprising number of the children
are positive: They write that they want to
be nurses, doctors, computer program-
mers, soldiers.

Whom do they admire? Martin Luther
King, many answer. One writes: ‘‘My
mother, because she is tough under pres-
sure.”’ These are the kinds of answers that
could come from children in any school in
any stable, decent community, and for a
moment it is possible to forget that the
moral and physical biight of the ghetto is
just outside.

But suddenly it intrudes in a single line,
tortuousty written and full of misspeilings,
produced by a 15-year-old girl. Asked for
her definition of the American dream, she
writes: “To go to school and fenisch my
Schooling whithout getting prenant.”
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UNITED STATES CATHOLIC CONFERENCH:
= Department of Social Development and World Peace

1312 MASSACHUSETTS AVENUE N.W.. WASHINGTON, D.C. 20005 (202) 659-6820

Office of the Secretary

June 12, 1987

Honorable Edward M. Kennedy
United States Senate
Chairman, Committee on Labor
and Human Resources
Washington, D.C. 20510

Dear Senator Kennedy:

I am writing you about a particular concern which I have
about S. 557, "The Civil Rights Restoration Act," which is now
pending before the Senate. ‘

As the representative of the United States Catholic
Conference (USCC), I testified on the legislation before the
Senate Labor and Human Resources Committee on April 1. I
understand that a question has been raised about my testimony on
the need for an amendment to the religious tenet exemption in
S. 557. A careful reading of both the testimony and the
transcript of the hearing would reveal that as a representative
of the USCC, I stated that the Bishops'Conference is satisfied
that the Committee bill adequately protects institutions
controlled by religious organizations from Title IX requirements
which conflict with their religious tenets.

%
\

However, it should be noted that my written testimony did
not address the concerns of institutions, including Catholic
and other religious higher education institutions which may not
be considered as controlled by a religious organization. During
the questions and answers period, however, I recognized these
concerns, noting that an amendment in this area would have to
be carefully done.

The problems facing these institutions were addressed in
a statement of the National Asssociation of Independent Colleges
and Universities (NAICU), submitted to your Committee for the
record on April 10, 1987.
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We are generally sympathetic to the concerns of NAICU
and supportive of their recommended amendment, which I understand
will be offered on the Senate floor by Senator Hatch. I trust
that as manager of this bill you will do what you can to insure
that our position is accurately understood by your Senate
colleagues. -

Thank you for your consideration of our views as you
deliberate on this most important matter.

Sincerely yours,

Rev. Joseph M. Sullivan
irman

ommittee on Social Development
and World Peace

¢c: The Honorable Orrin G. Hatch



Questions and Answers Concerning the Grove City Legislation

Background

1. What statutes are amended by the bills dealing with the Grove
City College v. Bell decision?

a. Title VI of the Civil Rights Act of 1964, which
forbids discrimination ”on the ground of race,
color, or national origin . . . under any program
or activity receiving Federal financial assistance.”
42 U.S.C. § 2000d.

b. Title IX of the Education Amendments of 1972, which
forbids discrimination ”on the basis of sex . . .
under any education program or activity receiving
Federal financial assistance. . . .” 20 U.S.C.

§ 1681 (a).

c. Section 504 of the Rehabilitation Act of 1973, which
forbids discrimination against an ”otherwise quali-
fied handicapped individual . . . solely by reason
of . . . handicap . . . under any program or activity
receiving Federal financial assistance. . . .* 29
U.S.C. § 794.

d. The Age Discrimination Act of 1975, which forbids
discrimination ”on the basis of age . . . under any

program or activity receiving Federal financial
assistance.” 42 U.S.C. § 6102.

2. What did the Supreme Court hold in the Grove City case?

a. Even though the College refused all direct federal
financial assistance, it was not entirely free from
Title IX coverage because it enrolled students who
themselves received federal education aid.

b. The only “program or activity” receiving federal
financial assistance was the College’s student
aid program, and not the entire College.

Flaws in ”The Civil Rights Restoration Act of 1987”7

3. Why is The Civil Rights Restoration Act not an appropriate
measure to overturn the Grove City decision?

The Civil Rights Restoration Act of 1987 —-- like the

Civil Rights Act of 1984 -- specifies extremely broad
coverage principles for any entity which receives federal
funds, regardless of the amount or purpose of the funding.
In fact, The Civil Rights Restoration Act of 1987 does not
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merely ”“restore” the pre-Grove City scope of coverage under
the four civil rights statutes. This bill would vastly
expand such coverage over local and State governments,
private organizations, businesses, farmers, private and
religious schools, and higher education.

In what specific ways would The Civil Rights Restoration Act
expand pre-Grove City coverage?

Without being exhaustive, some examples are:

o Farmers receiving crop subsidies and price supports
will be subject to coverage.

0 Grocery stores and supermarkets participating in
the Food Stamp Program will be subject to coverage

solely by virtue of their participation in that
program.

0 Every school in a religious school system will be
covered in its entirety if any one school within:
the school system receives even one dollar of fed-
eral financial assistance.

o An entire church or synagogue will be covered under
Title VI, Section 504, and the Age Discrimination
Act, if it operates one federally-assisted program or
activity, as well as under Title IX if the federally-
assisted program or activity is educational (with
exceptions under Title IX in those circumstances where
Title IX requirements conflict with religious tenets).

o Every division, plant, store, and subsidiary of a

corporation principally engaged in the business of
providing education, health care, housing, social

services, or parks and recreation will be covered

in its entirety whenever one portion of one plant

receives any federal financial assistance.

o The entire plant or separate facility of all other
corporations would be covered if one portion of, or
one program at, the plant or facility receives any
federal financial assistance.

"o A state, county, or local government department or

' agency will be covered in its entirety, whenever one

of its programs receives federal aid. Thus, if a state
health clinic is built with federal funds in San Diego,
California, not only is the clinic covered, but all
activities of the state’s health department in all
parts of the state are also covered.



o A private, national social service organization will
be covered in its entirety, together with all of
its local chapters, councils, or lodges, if one
local chapter, council, or lodge receives any
federal financial assistance.

o Every college or university in a public system of
higher education will be covered in its entirety if
just one department at one school in that system
receives federal financial assistance.

o A school, college, or university investment policy
and management of endowment will be covered if the
institution receives even one dollar of federal
education assistance.

o The commercial, non-educational activities of a
school, college, or university, including rental
of commercial office space and housing to those
other than students or faculty, will be covered
if the institution receives even one dollar of
federal education assistance.

o A new, vague catch-all provision would provide
additional coverage in uncertain ways.

(a) Weren’t grocery stores participating in the Food Stamp
Program always covered; and (b) isn’t there an exemption
for grocers with less than 15 employees in the Department
of Agriculture Section 504 regulations?

{a) Grocery stores and other stores participating in the
Food Stamp Program were not subjected to coverage
under Section 504 or the other statutes prior to
Grove City. See, e.qg., Letter of Daniel Oliver,
General Counsel, Department of Agriculture to
Senator Jesse Helms, July, 1984.

(b) . Department of Agriculture Section 504 regulations
cover all entities deemed recipients, even ones
with less than 15 employees. The regulations,
however, provide for slightly reduced compliance
burdens in just a few areas for a recipient with
less than 15 employees. Therefore, if The Civil
Rights Restoration Act is enacted, all grocers,
including small ones, will have to comply with
all but a few of the Department of Agriculture’s
extensive Section 504 regulations. Among the

regulations applicable even to the smallest grocery
store are: .



0 paperwork and notice requirements;

0 a requirement to consult with disabled
persons or disability rights groups and
to make a record of such consultations:;

o extensive employment regulations;

o regulations applicable to new construction
or alteration of an existing building:

o a requirement to ”“take appropriate steps”
to guarantee that communications with
hearing-impaired and vision-impaired
applicants, employees, and customers
can be understood;

0 a requirement to undertake home deliveries
or install wheelchair ramps.

Moreover, grocers with 15 or more employees =--
which includes numerous small businesses -- have
added burdens under the regulations such as:

o the requirement of adopting ”grievance
procedures that incorporate appropriate
due process standards”;

o the requirement of providing auxiliary
aids for hearing-impaired and vision-
impaired persons if necessary for them
to work or shop at the store.

These requirements are generally applied to all other covered
programs by all other federal agencies, as well.

6. What would be the consequences of an expansion of coverage
under these federal civil rights statutes? -

More sectors of American society will be subject to: increased
federal paperwork requirements; random on-site compliance reviews
by federal agencies even in the absence of an allegation of dis-
crimination; thousands of words of federal regulations, including
the Section 504 regulations mentioned above; and increased exposure
to costly private lawsuits that will inevitably seek the most

expansive interpretation of the already overbroad language of the
bill.



Title IX and Abortion

The Department of Education’s Title IX regulations require
an educational institution to treat termination of pregnancy by
employees like any other temporary disability “for all job-related
purposes, including commencement, duration, and extensions of
leave, payment of disability income, accrual of seniority and any
other benefit or service, and reinstatement, and under any fringe
benefit offered to employees by virtue of employment.” 34 C.F.R.
106.57(c). Moreover, the same treatment of termination of
preghancy applies to the provision of ”a medical, hospital,
accident or life insurance benefit to any of its students.” 34
C.F.R. 106.39; id. at 106.40(b) (4) (”A recipient shall treat .
termination of pregnancy . . . in the same manner and under the
same policies as any other temporary disability with respect to
any medical or hospital benefit, service, plan, or policy” of the
recipient with respect to students). Moreover, a recipient must
provide leave for termination of pregnancy for both students and
employees even when ”a recipient . . . does not maintain a leave
policy for its students [or employees, 34 C.F.R. 106.57(d)], or when
a student [or employee] does not otherwise qualify for such leave
under the recipient’s leave policy.” 34 C.F.R. §106.40(b) (5); id.
106.57(d).

The Civil Rights Restoration Act would expand the reach of
these pro-abortion regulations.

In response to these pro-abortion regqulations and their
expansion under the bill, the House Education and Labor Committee
adopted the following language as an amendment to Grove City
legislation in the 99th Congress on May 21, 1985: “Nothing in
this title shall be construed to grant or secure or deny any right
relating to abortion or the funding thereof, or to require or
prohibit any person, or public or private entity or organization,
to provide any benefit or service relating to abortion.” This is
the Tauke-Sensenbrenner amendment. It is known as the Danforth
amendment in the Senate.

Title IX and Religious Tenets

When Congress adopted Title IX in 1972, Congress also adopted
language which excluded from Title IX coverage those practices of
institutions controlled by religious entities which are based on
religious tenets but which would conflict with Title IX. At that
time, many religious institutions were directly controlled by
religious entities. Many of these institutions today retain their
religious mission but are controlled by lay boards, even though
affiliation with religious entities and identification with
religious values continues. To address the desire to assure
tolerance for religiously based deviations from Title IX require-
ments, the House Education and Labor Committee adopted language
excluding from Title IX coverage ”any operation of an entity which
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is controlled by a religious organization, or affiliated with such
an organization when the religious tenets of that organization are
an integral part of such operation, if the application of Section
901 to such operation would not be consistent with the religious
tenets of such organization.”

In the 100th Congress, the language which is proposed is
slightly different: the language will exempt from coverage a
policy of an entity which is controlled by, or closely identifies
with the tenets of, a religious organization when that policy
conflicts with Title IX. This language is based on language in a
ban on religious discrimination enacted in the Higher Education
Act of 1986. The language is supported by the National
Association of Independent Colleges and Universities (NAICU)
(over 800 independent colleges and universities with two million
students); Agudath Israel, an orthodox Jewish group; the National
Society for Hebrew Day Schools (approximately 500 elementary and
secondary schools); and the Association of Advanced Rabbinical -
and Talmudic Schools (approximately 60 schools).
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COMMITTEE MARK-UP
20 MAY 1987

100TE CONGRESS
18T SEBSION S. 5 57

To restore the broad scope of coverage and to clarify the application of title IX of
the Education Amendments of 1972, section 504 of the Rehabilitation Act of
1978, the Age Discrimination Act of 1975, and title VI of the Civil Rights
Act of 1964. .

IN THE SENATE OF THE UNITED STATES

FEBRUARY 18, 1887

Mr. KeNNEDY (for himsel{, Mr. WeicKER, Mr. METZENBAUM, Mr. PACKxwOOD,
Mr. CeansTON, Mr. STAFPORD, Mr. ADANMS, Mr. Baucus, Mr. BEnTsEN,
Mr. BrpEN, Mr. B;nGaMAN, Mr. BeADLEY, Mr. BREAUX, Mr. BumbICEK,
Mr. Cuaree, Mr. CanLes, Mr. CoreN, Mr. DascuLE, Mr. DECONCIV],
Mr. Dopp, Mr. Forp, Mr. FowLER, Mr. GLENN, Mr. GoRE, Mr. HaRKIN,
Mr. HoLLmngs, Mr. INouve, Mr. JounsTON, Mr. KERRY, Mr. LAUTEN-
BERO, Mr. LEaRY, Mr. LEVIN, Mr. MATBUNAGA, Mr. MELCEER, Ms. M-
xULsKl, Mr. MitcHELL, Mr. MoYNIHAN, Mr. PELL, Mr. PROXMIRE, Mr.
RiecLE, Mr. ROCEEFELLER, Mr. SANrFORD, Mr. SaRBANES, Mr. 8nMON,
Mr. SpecTER, Mr. STEVENS, Mr. WiTH, Mr. DixoN, Mr. RUDMAN, Mr.
DuzenBERGEE, Mr. Evans, Mr. BoscEwiTZ, and Mr. HEINZ) introduced
the following bill; which was read twice and referred to the Committee on
Labor and Human Resources - '

A BILL

To restore the broad scope of coveragz and to clarify the
application of title IX of the Education ‘Amencments of
1972, section 504 of the Rehabilitation Act of 1978, the

Age Discrimination Act of 1975, and title VI of the Civil
Rights Act of 1964.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United Staies of America in Congress assembled,



2

1 BHORT TITLE
2 SecTION 1. This Act may be cited as the “Civil Rights
8 Restoration Act of 1987"".
4 FINDINGS OF CONGEESS
5 Sec. 2. The Congress finds that—
6 (1) certain aspects of recent decisions and opinions
7 of thc Supreme Court have unduly narrowed or cast
8 doubt upon the broad application of title IX of the
9 Education Amendments of 1972, section 504 of the
10 Rehabilitation Act of 1973, the Age Discrimination
11 Act of 1975, and title VI of the Civil Rights Act of
12 1964; and
13 (2) legislative action is necessary to restove the
14 prior consistent and long-standing executive branch in-
15 terpretation and broad, institution-wide application of
16 those laws as previously administered.
17 EDUCATION AMENDMENTS AMENDMENT

18 Sec. 8. Title IX of the Education Amendments of 1972
19 is amended by adding at the end the following new section:
20 “INTERPRETATION OF ‘PROGERAM OR ACTIVITY'

21 “Sec. 908. For the purposes of this title, the term ‘pro-
22 gram or activity’ and ‘program’ mean all of the operations |
23 of—

24 “(1{A) a department, agency, special purpose dis-
25 trict, or other instrumentality of a State or of a local
26 government; or
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10
11
12
18
14
15
16
17
18
19
20
21
22
23
24
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‘(B) the entity of such State or local government
that distributes such assistance and each such depart-
ment or agency (and each oflf;::ngt;)lac%higgvti:ment
assistance is extended, in the case of assistance to s
State or local government;

“(2XA) a college, university, or other postsecond-
ary institution, or a public system of higher education;
or

“(B) a local educational agency (as defined in sec-
tion 198(a)(10) of the Elementary and Secondary Edu-
cation Act of 1965), system of vocational education, or
other school system;

“(3XA) an entire corporation, ‘ partnership, or
other private organization, or an entire sole proprietor-
ship—f

“(i) if assistance js extended to such corpora-
tion, partnership, private organization, or sole
proprietorship as a whole; or

“(ii) which is principally engaged in the busi-
néss of providing education, health care, housing,
social services, or parks and recreation; or

“(B) the entire plant or other comparable, geo-
graphically separate facility to which Federal financial

assistance is extended, in the case of any other corpo-
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- ration, partnership, private organization, or sole propri-
etorship; or

“(4) mi\thm;ﬁmﬁﬁﬁ% 21?, more of

the entities described in paragraph (1), (2), or (8);
any part of which is extended Federal financial assistance,
except that such term does not include any operation of an
entity which is controlled by a religious organization if the
application of sec;:ion 801 to such operation would not be

consistent with the religious tenets of such organization.”.

REHABILITATION ACT AMENDMENT
SEcC. 4. Section 504 of the Rehabilitation Act of 1973 is .
amended—

(1) by inserting “(a)’’ after “Sec. 504.”; and

(2) by adding at the end the following new

~ subsections:
“(b) For the purposes of this section, the term ‘program
or activity’ means all of the operations of—

“(1XA) a department, agency, special purpose dis-
trict, or other instrumentality of a State or of a local
government; or

“(B) the entity of such State or local government
that distributes such assistance and each such depart-

te or ocal ,oxegment

ment or agency (and each Sfiﬁer enbty
assistance is extended, in the case of assistance to s

State or local government;
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“(2XA) a college, university, or other postsecond-
ary institution, or a public system of higher education;
or .

“(B) a local educational agency (as defined in sec-
tion 198(a)10) of the Elementary and Secondary Edu-
cation Act of 1965), system of vocational education, or
other school system;

“(B8XA) an entire corporation, partnership, or
other private organization, or an entire sole proprietor-
ship—

““@i) if assistance is extended to such corpora-
tion, partnership, private organization, or sole
proprietorship as a whole; or

“(ii) which is principally engaged in the busi-
ness of providing education, health care, housing,
s.ocial services, or parks and recreation; or
“(B) the entire plant or other comparable, geo-

graphically separate facility to which Federal financial
assistance is extended, in the case of any other corpo-
ration, partnership, private organization, or sole propri-
etorship; or

“(4) myig_ohtg m‘i’&iﬁ%ﬁéﬁiﬁ?ﬁg g'ymore of

the entities described in paragraph (1), (2), or (8);

24 any part of which is extended Federal financial assistance.
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*“(c) Small providers are not requifed by subsection (a)
to make significant structural alterations to their existing fa-
cilities for the purpose of assuring program accessibility, if
alternative means of providing the services are available. The
terms used in this subsection shall be construed with refer-
ence to the regulations existing on the date of the enactment
of this subsection.”.
AGE DISCRIMINATION ACT AMENDMENT
. Sec. 5. Section 309 of the Age Discrimination Act of
1975 is amended—
(1) by striking out “and” at the end of paragraph
)
(2) by striking out the period at the end of para-
graph (3) and inserting *“; and” in lieu thereof; and
. (3) by inserting after paragraph (3) the following
| new paragraph:
‘(4) the term “program or activity’ means all of
the operations of —
“(AXi) & department, agency, special purpose
district, or othér instrumentality of a State or of a
local government; or |
“(ii) the entity of such State or local govern-
ment that distributes such assistance and each
such department or l.gixtag; ?ucl)i eigfa('thg';::ét;?ent
to which the assistance is extended, in the case of

assistance to a State or local government;
s ms ‘
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“(B)(i) a college, university, or other postsec-
ondary institution, or a public system of higher
education; or

“(ii) a local educational agency (as defined in
section 198(a}(10), of the Elementary and Second-
ary Education Act of 1965), system of vocational
education, or other school system; |

“(C)i) an entire corporation, partnership, or
other private organization, or an entire sole
proprietorship—

“( if assistance is extended to such
corporation, partner;l;iE" private organiza-
tion, or sole proprietorsh;p as a whole; or

“(I) which is principally engaged in the
business of providing education, health care,
bousing, social services, or parks and recres-
tion; or

- () the entire' plant or other comparable,
geographically separate facility to which Federal
financial assistance is extended, in the case of any
other corporation, partnership, pﬁvate organiza-
tion, or sole proprietorship; or

D e e by
more of the entities described in subparagraph
(A), (B), or (C);
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any part of which is extended Federal financial assist-

ance.”.
CIVIL RIGHTS ACT AMENDMENT
SEc. 6. Title VI of the Civil Rights Act of 1964 is
amended by adding at the end the following mew section:
“8EC. 606. For the purposes of this title, the term ‘pro-
gram or activity’ and the term ‘program’ mean all of the

operations of—
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“(1(A) a department, agency, special purpose dis-
trict, or other instrumentality of a State or of a local
government; or

“(B) the entity of such State or local government
that distributes such assistance and each such deparb-

State or 1 cal ver

ment or agency (and each other entity

assistance is extended, in the case of assistance to a

. State or local government;

“42XA) a college,’university, or other postsecond-
ary institution, or a public system of higher education;
or

“(B) a local educational agency (as defined in sec-
tion 198(a)X10) of the Elementary and Secondary Edu-
cation Act of 1965), system of vocational education, or
other. school system;

“(3XA) an entire corporation, partnership, or
other private organization, or an entire sole proprietor-

ship—
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“@) if assistance is extended to such corpora-
tion, partnership, private organization, or sole
propriewrshiﬁ as & whole; or
“(ii) which is principally engaged in the busi-
ness of providing education, health care, housing,
social services, or parks and recreation; or
“(B) the entire plant or other comparable, geo-
graphically separate facility to which Federal financial
assistance is extended, in the case of any other corpo-
ration, partnership, private organization, or sole propri-
etorship; or
“(4) m?;@ﬁﬁogg;g% so}f-‘%iobgr more of
the entities described in paragraph (1), (2), or (3);
any part of which is extended Federa! financial assistance.”.
RULE OF CONSTRUCTION

Sec. 7. Nothing in the amendments made by this Act

~ shall be construed to extend the application of the Acts so

amended to ultimate beneficiaries of Federal financial assist-

ance excluded from coverage before the enactment of this

Act.
O
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To clarify the meaning of the phrase “‘program or activity” as applied to
educational institutions that are extended Federal financial assistance, and
for other purposes.

IN THE HOUSE OF REPRESENTATIVES

MarcH 31, 1987

Mr. SENSENBRENNER (for himself, Mr. STENHOLM, Mr. HYypE, Mr. DEWINE,
Mr. EMERSON, Mr. CoBLE, Mr. SKEEN, Mr. LAGOMARSINO, Mr. COMBEST,
Mr. Craig, Mr. SHUMWAY, and Mr. HuBBAED) introduced the following
bill; which was referred jointly to the Committees on Education and Labor
and the Judiciary

A BILL

To clarify the meaning of the phrase ‘‘program or activity” as
applied to educational institutions that are extended Federal
financial assistance, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That this Act may be cited as the “Civil Rights Act of
4 1987". ‘

5 SEc. 2. (a) Title IX of the Education Amendments of
6 1972 is amended by adding at the end thereof the following
7

new section:
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“Sec. 908. (a) Notwithstanding the decisions of the Su-
preme Court in Grove City College and others, versus Bell,
Secretary of Education, and others, and in North Haven
Board of Education and others, versus Bell, Secretary of
Education, and others, the phrase ‘program or activity’ as
used in this title shall, as applied to educational institutions
which are extended Federal financial assistance, mean the
educational institution.

“(b) In any other application of the provisions of this
title, nothing in subsection (a) shall be construed to expand or
narrow the meaning of the phrase ‘program or activity’ and
that phrase shall be construed without reference to or consid-
eration of the Supreme Court decisions in Grove City and
North Haven.

“(c) Nothing in this title shall be construed to grant or
secure or deny any right relating to abortion or the funding
thereof, or to require or prohibit any person, or public or
private entity or organization, to provide any benefit or serv-
ice relating to abortion.”. _

(b) Section 901(a) of title IX of the Education Amend-
ments of 1972 is amended by striking out subsection (3) and
inserting in lieu thereof the following:

*“(3) this section shall not apply to an educational
institution which is controlled by, or which is closely

identified with the tenets of, a particular religious
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organization if the application of this section would

not be consistent with the reliéious tenets of such

organization;’’.

(c) Section 504 of the Rehabilitation Act of 1973 is
amended by inserting “(a)”’ after the section designation and
by adding at the end thereof the following new subsection:

“(bX1) Notwithstanding the decisions of the Supreme
Court in Grove City College and others, versus.Bell, Secre-
tary of Education, and others, and in North Haven Board of
Ecucation and others, versus Bell, Secretary of Education,
and others, the phrase "program or activity’ as used in this
section shall, as applied to educational institutions which are
extended Federal financial assistance, mean the educational
institution.

“(2) In any other application of the provisions of this
section, nothing in paragraph (1) shall be construed to expand
or narrow the meaning of the phrase ‘program or actiﬁty'
and that phrase shall be construed without reference to or
consideration of the Supreme Court decisions in Grove Cit}.'
and North Haven.”.

(d) The Age Discrimination Act of 1975 is amended by
addir{g at the end thereof the following new section:

“Sec. 310. (a) Notwithstanding the decisions of the Su-
preme Court in Grove City College and others, versus Bell,

Secretary of Education, and others, and in North Haven

HR 1881 [H
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4
Board of Education and others, versus Bell, Secretary of
Education, and others, the phrase ‘program or activity’ as
used in this title shall, as applied to educational institutions
which are extended Federal financial assistance, mean the
educational institution.

“(b) In any other application of the provisions of this
title, nothing in subsection (a) shall be construed to expand or
narrow the meaning of the phrase ‘program or activity’ and
that phrase shall be construed without reference to or consid-
eration of the Supreme Court decisions in Grove City and
North Haven.”.

(e) Title VI of the Civil Rights Act of 1964 is amended
by adding at the end thereof the following:

“SEc. 606. (a) Notwithstanding the decisions of the Su-
preme Court in Grove City College and others, versus Bell,
Secretary of Education, and others, and in North Haven
Board of Education, and others, versus Bell, Secretary of
Education, and others, the phrase ‘program or activity’ as
used in this title shall, as applied to educational institutions
which are extended Federal financial assistance, mean the
educational institution.

“(b) In any other application of the provisions of this
title, nothing in subsection (a) shall be construed to expand or
narrow the meaning of the phrase ‘program or activity’ and -

that phrase shall be construed without reference to or consid-
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1 eration of the Supreme Court decisions in Grove City and
. 2 North Haven.”. .
i O
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“The explicit promise in the Declaration of Independence that we are en-
dowed by our Creator with certain inalienable rights was meant for all of us. It
was not meant to be limited or perverted by special privilege, or by double
standards that favor one group over another. It is a principle for eternmity,
America’s deepest treasure.”—PRESIDENT REAGAN, August 1, 1983

“Our ruling in Teamsters that a court can award competitive seniority only
when the beneficiary of the award has actually been a victim of illegal discrim-
ination is consistent with the policy behind section 706(g) of Title VII . . . That
policy, which is to provide make-whole relief only to those who have been
actual victims of illegal discrimination, was repeatedly expressed by the spon-
sors of the Act during the congressional debates . . . Senator Humphrey ex-
plained the limits on a court’s remedial powers as follows: ‘No court order can
require hiring, reinstatement, admission to membership, or payment of back
pay for anyone who was not fired, refused employment or advancement or
admission to a union by an act of discrimination.’” Firefighters v. Stotis, (104
S.Ct. 2576 (1984))

“Public officials sworn to uphold the Constitution may not avoid a constitu-
tional duty by bowing to the hypothetical effects of private racial prejudice that
they assume to be both widely and deeply held . . . The effects of racial
prejudice, however real, cannot justify a racial classification . . ."—Palmore v.
Sidoti (104 5.Ct. 1879 (1984))

A “MOVEMENT OF LAW AND POLICY”

“I am pleased at the movement of law and policy in the direction of a color-
blind society.” —PrESIDENT REAGAN, October 26, 1984

Some 130 Federal statutes prohibit discrimination based on sex,
race, color, religion, national origin, age, or handicap in empioy-
ment, housing, education, credit, and public accommodations (as
well as in the exercise of such rights and responsibilities of citizen-
ship as voting and jury service). Taken as a whole, these laws
express the vision Americans have come to share of the nation we
want to be: a nation in which every man and woman is treated
according to individual effort and ability; a nation in which one’s
race, sex, religion, color, or national origin are truly irrelevant to
the judgment of what a person is worth and what he or she can
contribute.

Despite this clear expression of national intent, however, deci-
sions affecting who will be hired, promoted, or laid off; where
children will attend school and what courses they may take; who
shall be permitted to live, or to continue to live, in public housing;
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and who shall be admitted to colleges or to graduate and profes-
sional schools, continue to be made on the basis of race, national
origin, or sex—not the qualifications and needs of individuals. And
too frequently, such discrimination occurs not despite of, but in
asserted compliance with the very constitutional and statutory
mandates designed to make color, or sex, or national origin irrele-
vant.

The worthwhile concept of affirmative action to end discrimina-
tion and to ensure equal opportunity has come to mean, in some
quarters, that government should require that selections be made
so as to attain specified numerical proportions of this group or
that. And the consequences of this drift (for society as a whole, and
for its purported beneficiaries} are becoming increasingly obvious:

* Quotas institutionalize the making of distinctions on the basis

of race and sex. Already, we have the distasteful spectacle of
institutions reviewing the ancestry of individuals to establish
who is qualified, or not qualified, for opportunities on the
basis of being “Hispanic”, or “black”, or “American Indian”,
or “Asian and Pacific Islander” or “white”.!

* Quotas accustom us as a nation to think in terms of group,

not individual, entitlements. The lesson of quotas is that ad-
vantages are to be won or lost on the basis of our ancestry—
not on what we, as individuals, have struggled to become.
Ultimately, they teach that opportunities are earned not by
individual effort, but by groups who use political alliances to
negotiate ‘“‘a piece of the action” for their members. At the
end of that quota road is a society divided into racial and
ethnic groups; of separate fiefdloms competing for jobs and
power.
In mandating preferences rather than rigorous nondiscrim-
ination, quotas falsely teach that members of the preferred
groups would not be selected without them. The attainments
of women and members of minority groups are made to
appear benefits conferred by the Federal government—not
the rewards of hard work. By casting a broad and tangible
shadow on the real achievements of minorities and women,
quotas promote the very prejudices they were initiated to
overcome.

! The abave categories are not self-defining, however, and need even further and continuous elaboration by
learned Federal administrators. E.g., the Manual developed in the prior administration for use by presonnel of
the Department of Labor's Office of Federal Contract Compliance Programs provides the following detailed
guidance:

“The Indian Subcontinent is now included under ‘Asian or Pacific Islander' and itself includes: India,
Pakistan, Bangladesh, Sri Lanka, Nepal, Sikkim, and Bhutan.”

“Not all persons from Central and South American countries will be included in the Hi i y.
Persons from Brazil, Guyana, Surinam, or Trinidad, for example, are classified by race, and are not always
Hispanic.”

“Persons of Partugese ancestry will not be included in the Hispanic category, but will be classified by race.”
U.S. Department of Labor, Federal Contract Compliance Manual, p. 2-31.

A man

* Quotas rarely benefit the poorest, the most unskilled, the
most economically hopeless. Often those who benefit most
from group preferences are those who have already come
furthest in freeing themselves from past burdens. Indeed, the
primary beneficiaries of quotas may be the armies of lawyers
and administrators whose task is not to increase opportunities
for all, but to mediate between institutions and the Federal
government.

* Institutions, large and small, are increasingly finding it more
expedient to move towards mechanical quotas under various
guises and euphemisms instead of providing fair treatment
for all workers.

¢ The moral opprobrium which should accompany a finding of
discrimination (and constitute, as it did in the early and
successful days of the civil rights movement, a powerful
weapon against discrimination) has decreased, and threatens
to be lost entirely, as the clear concept of discrimination is
replaced by complicated numbers games played by lawyers
and government administrators.

By contrast, true affirmative action (to which this nation, and
this administration, are committed) bears no relationship to quotas
or preferential treatment. Affirmative action properly means ex-
panding opportunities by:

s vigorously recruiting qualified minority and women candi-
dates;

¢ encouraging qualified minority and women candidates to
apply for educational, employment, and other opportunities in
which they have been traditionally underrepresented;

+ identifying barriers to opportunities for women and minority
group members;

* assisting unions, community groups, educational institutions,
public and private institutions, and employers in devising
training programs to overcome such barriers.

This administration has continued to accord a relatively high
budgetary priority to Federal civil rights programs. It is committed
to the principle of nondiscrimination, and accordingly to correcting
those errors of law and policy, encrusted in many Federal regula-
tions, which are inconsistent with that principle.

1984 was a year of considerable accomplishment, not only in
terms of enforcing Federal civil rights mandates, but in the
progress of the ineluctable movement of law and policy through
which they are being restored to their original meaning and pur-
pose. The analysis which follows details those accomplishments—
and the work which remains to be done.
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and who shall be admitted to colleges or to graduute and profes-
sional schools, continue to be made on the basis of race, national
origin, or sex—not the qualifications and needs of individuals, And
too frequently, such discrimination occurs not despite of, but in
asserted compliance with the very constitutional and statutory
mandates designed to make color, or sex, or national origin irrele-
vant.

The worthwhile concept of affirmative action to end discrimina-
tion and to ensure equal opportunity has come to mean, in some
quarters, that government should require that selections be made
so as to attain specified numerical proportions of this group or
that. And the consequences of this drift (for society as a whole, and
for its purported beneficiaries) are becoming increasingly obvious:

* Quotas institutionalize the making of distinctions on the basis
of race and sex. Already, we have the distasteful spectacle of
institutions reviewing the ancestry of individuals to establish
who is qualified, or not qualified, for opportunities on the
basis of being “Hispanic”, or “black”, or “American Indian”,
or “Asian and Pacific Islander” or “white”.!

* Quotas accustom us as a nation to think in terms of group,
not individual, entitlements. The lesson of quotas is that ad-
vantages are to be won or lost on the basis of our ancestry—
not on what we, as individuals, have struggled to become.
Ultimately, they teach that opportunities are earned not by
individual effort, but by groups who use political alliances to
negotiate “a piece of the action” for their members. At the
end of that quota road is a society divided into racial and
ethnic groups; of separate fiefdoms competing for jobs and
power.

* In mandating preferences rather than rigorous nondiscrim-
ination, quotas falsely teach that members of the preferred
groups would not be selected without them. The attainments
of women and members of minority groups are made to
appear benefits conferred by the Federal government—not
the rewards of hard work. By casting a broad and tangible
shadow on the real achievements of minorities and women,
quotas promote the very prejudices they were initiated to
overcome.

! The abave categories are not self-defining, however, and need even further and continuous elaboration by
learned Federal administrators. E.g., the Manual developed in the prior administration for use by presonnel of
the Department of Labor's Office of Federal Contract Compliance Programs provides the following detailed
guidance:

“The Indian Subcontinent is now included under ‘Asian or Pacific Islander’ and itself includes: India,
Pakistan, Bangladesh, Sri Lanka, Nepal, Sikkim, and Bhutan.”

“Not all persons from Central and South American countries will be included in the Hispanic category.
Il;e.mons. t:rom Brazil, Guyana, Surinam, or Trinidad, for example, are classified by race, and are not always

ispanic,”

"Persons of Portugese ancestry will not be included in the Hispanic category, but will be classified by race.”
U.S. Department of Labor, Federal Contract Compliance Manual, p. 2-31,
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* Quotas rarely benefit the poorest, the most unskilled, the
most economically hopeless. Often those who benefit most
from group preferences are those who have already come
furthest in freeing themselves from past burdens. Indeed, the
primary beneficiaries of quotas may be the armies of lawyers
and administrators whose task is not to increase opportunities
for all, but to mediate between institutions and the Federal
government.

» Institutions, large and small, are increasingly finding it more
expedient to move towards mechanical quotas under various
guises and euphemisms instead of providing fair treatment
for all workers.

¢ The moral opprobrium which should accompany a finding of
discrimination (and constitute, as it did in the early and
successful days of the civil rights movement, a powerful
weapon against discrimination) has decreased, and threatens
to be lost entirely, as the clear concept of discrimination is
replaced by complicated numbers games played by lawyers
and government administrators.

By contrast, true affirmative action (to which this nation, and
this administration, are committed) bears no relationship to quotas
or preferential treatment. Affirmative action properly means ex-
panding opportunities by:

¢ vigorously recruiting qualified minority and women candi-
dates;

* encouraging qualified minority and women candidates to
apply for educational, employment, and other opportunities in
which they have been traditionally underrepresented;

¢ identifying barriers to opportunities for women and minority
group members;

* assisting unions, community groups, educational institutions,
public and private institutions, and employers in devising
training programs to overcome such barriers.

This administration has continued to accord a relatively high
budgetary priority to Federal civil rights programs. It is committed
to the principle of nondiscrimination, and accordingly to correcting
those errors of law and policy, encrusted in many Federal regula-
tions, which are inconsistent with that principle.

1984 was a year of considerable accomplishment, not only in
terms of enforcing Federal civil rights mandates, but in the
progress of the ineluctable movement of law and policy through
which they are being restored to their original meaning and pur-
pose. The analysis which follows details those accomplishments—
and the work which remains to be done.
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Table J-1. BUDGET OUTLAYS FOR PRINCIPAL FEDERAL CIVIL RIGHTS ACTIVITIES,* 1980—1986
{In millions of dollars)

Tolal outlays % Chango

Fiscal year:
1980 (actual) LI SO
1986 (proposed) 331.5 +18

*Includes the Equal Employment Opportunity Commission; the U.S. Commission on Chvl Rights; the Civil R Depart
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A “MOVEMENT OF LAW AND POLICY”: REAFFIRMING
FUNDAMENTAL CIVIL RIGHTS . . .

“A core purpose of the Fourteenth Amendment was to do away with all
governmentally-imposed discrimination based on race . . . Classifying persons
according to their race is more likely to reflect racial prejudice than legitimate
public concerns; the race, not the person, dictates the category . . .”—Palmore
v. Sidoti (104 S.Ct. 1879 (1984))

In addition to guarantees embodied in the Constitution itself, the
following statutes prohibit violations of fundamental civil rights:
—The Voting Rights Act of 1965, as amended (42 U.S.C. 173 et
seq.), and the Overseas Citizens Voting Rights Act (42 U.S.C.
1973 dd), which guarantee the right of all qualified citizens to
register and vote without discrimination on account of race,
color, membership in a language minority group, age, or ab-
sence from legal residence.

—Title 18 of the United States Code, which prohibits depriva-
tions of rights and privileges guaranteed under the Constitu-
tion of the laws of the United States, including 18 U.S.C. 241
(conspiracy against the rights of citizens), 18 U.S.C. 242 (depri-
vation of rights under color of law), 18 U.S.C. 245 (interference
with Federally protected rights), 18 U.S.C. 1581 (prohibition
against peonage), and 18 U.S.C. 1584 (prohibition against invol-
untary servitude).

—42 U.S.C. 3631, which prohibits interference with housing
rights.

—30 otkar civil rights criminal statutes (in addition to those
cited ove).

Within the Department, the Civil Rights Division is primarily
responsible for investigating and prosecuting violations of the Fed-
eral civil rights criminal statutes. The Division annually processes
a large number of complaints alleging criminal interference with
civil rights. During 1984, the Division reviewed 3,410 matters
which had been investigated by the Federal Bureau of Investiga-
tion and 5,207 other inquiries and complaints; and presented the
results of 48 investigations to Federal grand juries. Thirty-six in-
dictments were returned and ten informations were filed charging
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a total of 93 defendants. Trials were conducted in 29 cases, result-
ing in the conviction of 40 defendants. An additional 33 defendants
tendered guilty pleas.

The Division gave particular emphasis to investigating and pros-
ecuting cases involving racial violence. The 13 racial violence cases
filed during 1984 represent the largest number of such prosecutions
in the history of the Division’s criminal section. Charges were
brought against 36 defendants, 13 of whom tendered guilty pleas.

 Successful prosecutions included the conviction of four members of

the Ku Klux Klan for their roles in two separate acts of intimida-
tion (a fifth defendant entered a guilty plea); the conviction of a
defendant for causing the death of a Chinese-American in High-
land Park, Michigan; and the conviction of three defendants in
Milwaukee, Wisconsin, on charges of intimidating a biracial family.
Two Klansmen from Oakdale, Louisiana, tendered guilty pleas for
their involvement in a series of acts of intimidation. Nine Klans-
men are awaiting trial on charges stemming from a violent con-
frontation in Decatur, Alabama, and a tenth has tendered a guilty
plea for involvement in that incident.

The Civil Rights Division also continued to encourage the in-
volvement of the United States Attorneys in civil rights prosecu-
tions, since experience demonstrates that prosecutions handled
jointly by United States Attorneys and the Division have a greater
likelihood of success. The success rate (convictions plus guilty
pleas) for joint prosecutions rose from 65 percent in 1982 to 84
percent in 1983 and 1984.

The Division actively prosecuted alleged violations of civil rights
by government officials. As a result of the Division’s efforts in
1984, a 44-count indictment was returned charging 10 officers of
the Police of Puerto Rico with conspiracy to obstruct justice and
numerous substantive counts of perjury regarding the unlawful
killing of two independence advocates. Successful prosecutions in-
cluded the conviction of a police sergeant in Massachusetts for
violating the civil rights of a person whom he had thrown off a pier
(and who subsequently drowned). A police officer in Hawaii was
sentenced to five years imprisonment and a second officer was
sentenced to three years imprisonment for violating the civil rights
of an arrestee and then committing perjury during the grand jury
investigation. One of these defendants was also convicted along
with another police officer for his involvement in a separate inci-
dent in which a handcuffed arrestee was beaten after being taken
to an isolated area. Three Federal corrections officers were convict-
ed for beating and gassing several inmates and then attempting to
obstruct investigations by the FBI and Federal grand jury by
asking witnesses to lie. A police chief in Texas pled guilty in a
shooting death of an individual in his custody; and a California
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defendant licensed by the State to operate a foster home pled
guilty to charges of sexually assaulting quadriplegic and retarded
children.

The Division also continued its efforts to protect migrant workers
and other minorities against violations of the involuntary servitude
and peonage statu*~s. Particularly significant cases resulted in the
guilty plea of a d...ndant in Texas on charges of illegally trans-
porting 19 Mexican aliens across the State in an enclosed vehicle
and forcing them to work on a farm without providing adequate
food or water; and the conviction of three defendants in Michigan
for compelling two elderly, retarded men to work without pay and
live in unsafe and unhealthy conditions.

The Department also successfully appealed a District Court’s
dismissal of 24 counts of a criminal indictment alleging violations
of the involuntary servitude statutes. The Ninth Circuit held, in
that case, that involuntary servitude may be accomplished through
coercion without the use or threatened use of physical force or
imprisonment.

Under the Civil Rights of Institutionalized Persons Act (CRIPA),
42 U.S.C. 1997, the Department of Justice’s Civil Rights Division
participates in litigation to vindicate the constitutional rights of
persons confined to publicly operated residential institutions. These
include prisons, jails, mental health and retardation facilities, juve-
nile detention centers and publicly operated nursing homes.

During 1984, the Division entered into three significant consent
decrees resolving four of its CRIPA investigations. The consent
decree in U.S. v. Indiana, stemming from the Division’s investiga-
tions of two mental health facilities in Indiana, was the first settle-
ment agreement concerning institutions for the mentally ill negoti-
ated by the U.S. under CRIPA. The agreement requires the State
to improve staffing; provide adequate medical care; improve the
monitoring of the use of psychotropic medication, seclusion and
restraint; improve recordkeeping procedures; and correct fire safety
deficiencies. A decree entered in Davis and U.S. v. Henderson
requires a Louisiana State institution for the criminally insane to
substantially comply with applicable State and Federal standards
governing health, safety, and patient rights. The third settlement
agreement, in U.S. v. Michigan, remedied unconstitutional condi-
tions of confinement in several prisons in that State.

During 1984, the Division also filed a suit (US. v. City of
Newark) alleging unconstitutional conditions of confinement at the
Newark City Jail; and initiated nine investigations pursuant to
CRIPA (a tota] of twenty-two investigations were pending at the
end of 1984).

The Civil Rights Division is primarily responsible for enforcing
statutes guaranteeing the right to vote. Under the Voting Rights
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Act, for example, it is solely responsible for designating counties
where Federal personnel are necessary to conduct registration or
observe polling places; and for determining whether proposed
changes affecting voting in 926 political subdivisions in 21 States
(including nine States in their entirety) covered by the Act’s pre-
clearance provisions are discriminatory. In conjunction with the
Director of the Census, the Department determines which States
and subdivisions of States will be subject to those preclearance
requirements. In addition, the Office of Personnel Management is
responsible for providing Federal observers as necessary to assure
the fairness of elections.

The Civil Rights Division’s Voting Rights Section participated in
94 new cases during 1984, 6 as plaintiff, 9 as plaintiff-intervenor,
and 1 as amicus curiae. This was the largest number of new cases
for any fiscal year since 1977. The Division received over 3,400
submissions involving more than 15,200 voting changes under sec-
tion 5 of the Voting Rights Act, and objections were made to 75
changes that were contained in 33 different submissions. These
figures represent the largest number of changes ever submitted
under section 5 in a single year, and the largest number of submis-
sions ever received under section 5 in a single year.

A total of 1,220 Federal observers were assigned to cover 20
elections in 37 counties in 6 States during 1984. These locations
include 10 counties that were among the 13 counties certified for
Federal examiners by the Attorney General this year under section
6 of the Voting Rights Act. This is the largest number of counties
to have been certified under section 6 of the Act in any fiscal year
since 1967—and included the first county ever to be certified in the
State of North Carolina.

During 1984, the Department of Justice’s efforts to enforce these
fundamental civil rights contributed to a particularly significant
reaffirmation, by the Supreme Court, of the right of individuals to
be free from official discrimination based on race. In Palmore v.
Sidoti (104 S.Ct. 1979 (1984)), a lower court had revoked a parent’s
child custody because the parent had married a person of a differ-
ent race, asserting that “. . . despite the strides that have been
made in bettering relations between the races in this country, it is
inevitable that [the child would] if allowed to remain in her
present situation and attain school age and thus [become] more
vulnerable to peer pressures, suffer from the social stigmatization
that is sure to come.” The Department of Justice filed an amicus
brief emphasizing that the Equal Protection Clause prohibits just
such “race conscious’’ decisionmaking by Government.

In a unanimous opinion the Supreme Court, noting that “. . . it
is clear that the [lower court’s decision] would have been different
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had petitioner married a Caucasian male of similar respectability,”
decisively agreed with the Department’s position:

“The question . . . is whether the reality of private biases and the possi-
ble injury they might inflict are permissible considerations for removal of
an infant child from the custody of its natural mother. We have little

» difficulty concluding that they are not. The Constitution cannot control
such prejudices but neither can it tolerate them. Private biases may be
outside the reach of the law, but the law cannot, directly or indirectly, give
them effect. ‘Public officials sworn to uphold the Constitution may not
avoid a constitutional duty by bowing to the hypothetical effects of private
racial prejudice that they assume to be both widely and deeply held.’

A “MOVEMENT OF LAW AND POLICY ”: REASSERTING
EQUALITY OF EMPLOYMENT OPPORTUNITY

“Your question concerning whether my administration would pursue manda-
tory quotas to ensure equal employment opportunity, however, contains a
contradiction in terms. I do not believe that you can remedy discrimination by
discriminating—and 1 remain unalterably opposed to discrimination by quota
an idea that would undermine the very concept of equality itself. '

“Moreover, in its recent decision in Firefighters v. Stotts, the Supreme Court
clearly stated that the policy behind Title VII ‘is to provide make whole relief
only to those who have been actual victims of illegal discrimination’—and
quoted numerous statements by Senator Hubert Humphrey and other primary
sponsors rejecting the proposition that Title VII would authorize the EEOC or
;};§4courts to impose employment quotas.”—PresipENT REAGAN, October 26,

The principal statutes and Executive orders prohibiting discrimi-
nation in employment are:

—Title VII of the Civil Rights Act, which prohibits employment
discrimination based on race, color, religion, national origin, or
Sex.

—The Equal Pay Act (EPA), as amended which prohibits discrim-
ination in compensation based on sex.

—The Age Discrimination in Employment Act (ADEA), which
prohibits discrimination against persons aged 40 through 70
based on age.

—Executive Order 11246, as amended, section 503 of the Reha-
bilitation Act of 1978, and section 402 of the Vietham Veterans
Readjustment Act, which prohibit employment discrimination
by. }"‘ederal contractors based on race, color, sex, national
origin, religion, handicap, service-connected disability, or Viet-
nam era military service, and require Federal contractors to
take affirmative action to assure that such discrimination does
not occur.

Both in language and intent, Title VII is a model of clarity. On
@ts face, it clearly prohibits employers from, e.g., limiting, segregat-
- ing, or classifying “employees or applicants for employment in any
way which would deprive or tend to deprive any individual of
employment opportunities or otherwise affect his status as an em-
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ployee, because of such individual’s race, color, religion, sex, or
national origin” (emphasis added). To cite only one of many state-
ments by its sponsors, Senator Hubert Humphrey (the principal
author of that title) emphasized that:

“Contrary to the allegations of some opponents of [Title VI], there is
nothing in it that will give any power to the [EEOC] or to any court to
require hiring, firing, or promotion of employees in order to meet a racial
‘quota’ or to achieve a certain racial balance.”

“That bugaboo has been brought up a dozen times; but it is nonexistent.

In fact, the very opposite is true. Title VII prohibits discrimination.”

Indeed, Senator Humphrey thought the idea that Title VII would
permit or mandate quotas so ludicrous that he challenged one
Senator:

“If the Senator can find in Title VII . . . any language which provides
that an employer will have to hire on the basis of percentage or quota
related to color . . . I will start eating the pages one after another, because !
it is not in there.”

During 1984 the Supreme Court made clear, in its decision in
Firefighters v. Stotts (104 S.Ct. 257 6 (1984)), that, like Hubert Hum-
phrey, it as well could find no such language in Title VIL

In Stotts, the plaintiffs had obtained a court order prohibiting
the City of Memphis, TN, from implementing a seniority-based
layoff of firefighters if doing so would reduce the percentage of
black firefighters employed by the department. Subsequently the
City laid off some firefighters with greater seniority than other
firefighters who were retained—solely because of their race. The
Department of Justice filed a brief in this case reiterating this
administration’s position that, as a matter of law and policy, courts
may not order as purported “relief” under Title VII, the very
discrimination that the statute itself prohibits. In language sweep-
ing broadly beyond the narrow issue of layoffs, the Court agreed;
citing, among other evidence of Congressional intent, the statement
by the principal Senate sponsors that under Title VII:

“ _  npot even a Court, much less the [Equal Employment Opportunity]
Commission, could order racial quotas or the hiring, reinstatement, admis-
sion to membership or payment of back pay for anyone who is not discrimi-
nated against in violation of this Title.”

Two other noteworthy decisions in which the Supreme Court
significantly clarified and strengthened protections against employ-
ment discrimination in opinions adopting positions taken by the
Department of Justice were Consolidated Rail Corporation v. Dar-
rone (104 S.Ct. 1248 (1984) and Hishon v. King & Spalding (104
S.Ct. 2229 (1984)).! In Consolidated Rail Corporation v. Darrone,

1 Note.~The Department enjoyed considerable success in appellate litigation concerning civil rights issues
(employment and non-employment). During 1984, the Civil Rights Division filed a total of 28 papers in the
Supreme Court and 49 in the circuit courts of appeals regarding civil issues. 85 percent of the merits decigions in
these cases were in full or partial accord with the Division’s positions.
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hensive health insurance coverage for the Pregnancy-related
medical expenses incurred by spouses of male employees;

any supervisory position within the jail; and,

* The first suit the Division has brought against a State bureau
of investigation, which seeks to eliminate discrimination
against women in the hire, promotion and assignment of
female agents.

Clearly if (as the Supreme Court made clear in Stotts) quotas
cannot be imposed by the courts as “remedies” for identified dis-
crimination, such inherently unfair and stigmatizing statistical
mmeasures are equally unavailable to administrative agencies as
“remedies” for such “deficiencies” ag “underutilization” and “ad-
verse impact.” Yet such an approach may still be at the heart of
the regulations, inherited by this administration, for the Depart-
ment of Labor’s Office of Federal Contract Compliance Programs.

simple euphemism for quotas. Indeed, a recent and widely publi-
cized study of OFCCP’s impact during the years 1974-80—prior to
this Administration’s assumption of office—by economist Jonathan
S. Leonard was modeled on the (not widely publicized) assumption
that, under those regulations, “Affirmative Action [in the sense
mandated by OFCCP regulations] may be thought of as a tax on

—_—

! Eg., Senator Daniel Moynihan has observed: “I was an Assistant Secretary of Labor in the administration of
Lyndon Johnson and helped prepare Executive Order 11246, on equal employment opportunity. This continues
to be the basis of the affirmative action programs of the Federal government. It was directed against a specific
evil and accomplished much good. But who in the executive branch fifteen years ago would have dreamed the
day would come when the Federal courts would Tequire & census in which all employees and Jjudicial officers
would be classified by ‘race/national origin groups’ including ‘Arabic’ and ‘Hebrew'? This was Just the sort of
thing we assumed we were working against.” Harper’s, D ber, 1980.

——
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counting Office and this administration.’® At the onset of the
c.urrent fiscal year the Equal Employment Opportunity Commis-
sion voted to consider major changes in these procedures.

A “MOVEMENT OF LAW AND POLICY”: ASSURING
NONDISCRIMINATION IN FEDERALLY ASSISTED
PROGRAMS

It is fundamental that activities funded by the Federal govern-
ment itself must be conducted without discrimination. This princi-
ple is embodied in a substantial body of legislation including in
addition to numerous program-specific statutory provisions prohib-
iting discrimination:

— itle VI of the Civil Rights Act of 1964 prohibits discrimination
in all federally assisted programs and activities based on race
color, or national origin. ’

~—Title IX of the Education Amendments of 1972 prohibits dis-
crimination based on sex in federally educational programs
and activities.

—Twmation Act of 1975 prohibits discrimination
based on age in all federally assisted programs and activities.

-—Se(:?_ig;@g of _&EW 1973 prohibits discrimi-
nation on the basis of handicapped in all federally assisted
programs and activities.

' During 1984, the Supreme Court handed down two particularly
mgnificant decisions regarding these statutes, both of which agreed
Wlt.h the Department of Justice’s positions regarding their interpre-
tation. The Court’s opinions in Consolidated Rail Corporation v.
.Darro.ne (104 S.Ct. 1248 (1984)) (discussed above in the section deal-
ing with equal employment opportunity) and Grove City College v.
l?ell (104 S.Ct. 1211 (1984) significantly clarified the scope, respec-
tively, of Section 504 of the Rehabilitation Act of 1973 and title IX
of the Education Amendments of 1972. In Grove City, the Supreme
Court ag_reed with the Department of Justice’s position that:

—By its terms, title IX explicitly covers an institution’s “educa-
tion program(sj or activit[ies) receiving Federal financial assist-
ance” but does not cover other “programs or activities” within
the institution that do not receive Federal financial assistance.

—Pell grants to students constitute Federal financial assistance
to the colleges and universities they attend.

. The administration had made clear throughout the Grove City
ll.tlgation that its position with respect to the coverage of educa-
tional institutions by title IX was one of legal interpretation rather
than policy. After the Supreme Court’s Grove City decision had

'8 See U.8. General Accounting Office, “Problems Persist in the EEO Complaint P System”, April 7,

1%; 03 a.l 0 . 0 PEIT) - ’ .—v Ap
T 1891.7831:1MdAnall98%"315 J: Civil Rights Activities, Special Analyses, Budget of the United States Government,
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confirmed its interpretation of the existing statutory language, the
administration made clear its support for legislation that would
extend coverage of title IX and related nondiscrimination statutes
to all of the education programs and activities of institutions re-
ceiving Federal financial assistance.

Subsequently, legislation was introduced in Congress which, it
was stated, would simply restore the coverage of title IX and relat-
ed statutes to their ‘“pre-Grove City” scope. In fact, however, the
legislation (styled ‘“The Civil Rights Act of 1984”) would have en-
abled Federal agencies, for the first time, to assert regulatory
authority over any program or activity of a State or local govern-
ment, business, or non-profit organization which received Federal
financial assistance for any purpose—regardless of whether the
program or activity received Federal assistance, or was even relat-
ed to the purposes for which Federal assistance was provided. As
the President observed at his May 22, 1984 press conference, the
legislation was “so broad that actually it would open the door to
Federal intrusion in local and State governments and in any
manner of ways beyond anything that has ever been intended by
the Civil Rights Act.”

The administration supports, and hopes to see the enactment
~during 1985, legislation recently introducted by Senate Majority
Leader Dole to assure that schools receiving Federal assistance will
not be allowed to discriminate in any phase of their operations
(e.g., against women in their athletic departments even if those
departments received no Federal funds).

In other significant appellate activity during 1984, the Fifth Cir-
cuit held that section 504 of the Rehabilitation Act applies to
hospitals receiving federal financial assistance in the form of Medi-
care and Medicaid payments, and that the applicable “program or
activity” is the hospital’s inpatient services.

There were noteworthy accomplishments, with respect to assur-
ing nondiscrimination on the basis of handicap, in non-litigation
areas as well during 1984. With regard to the Federal government’s
-own practices, the General Services Administration, the U.S. Postal
.Service, and the Departments of Defense and Housing and Urban
‘Development jointly issued the final uniform Federal Accessibility
Standards on August 7, 1984. The uniform standards are designed
to ensure that Federal and federally-funded facilities are designed,
constructed, and altered so as to achieve a high level of access and
use by persons with physical disabilities. In other important regula-
tory activity, the Department of Justice’s Civil Rights Division
coordinated the efforts of 91 Federal entities to develop regulations
Jimplementing Section 504, as it applies to their federally conducted
programs and activities.



(
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Among enforcement agencies, the Department of
Human_ Semceg secured several significant remedies foII-'Ie\'e;itl};ti?;g
of Section 504, including establishment, by more than fifty hospi-
tals,_of 'procgdures to ensure emergency medical treatment for
hearing 1m1')a1_red Persons; and agreement, by a State group insur-
ance commission, to make group health insurance available to all
St?itfl (Semployclees regardless of medical history.

' compliance reviews also produ igni i
vml.ations of Title VI as well. Olr)le St:etg, S;g:l lgf::li)l:emediii f:;
revige gdoption and foster care procedures which we’r:g:aciall
dlscr1m1'natory; and another State established procedures to assury
that ?hlldren are not referred to or denied placement in ;
b.oardmg. }:Eomes and residential centers based on race, colofr C;:lp
tional origin (or handicap). During 1984, HHS compliazice re\;ie -
and complaint investigations resulted in agreements by over 700 \ZS
takg steps to comply with non-discrimination requirements °

S.mce 1980, management improvements and a declini.n co
plz.unt_ worklf)ad have enabled the HHS Office for Civil Rightsnt:)-
shlf‘t Increasing percentages of its personnel resources frongn
plaint investigations to compliance reviews: o

Table J-4. DEPARTMENT OF HEALTH AND HUMAN
SERVICES OFFICE FOR CIVIL RIGHT
ALLOCATION OF STAFF RESOURCES ® PERCENTAGE

Complaint
tions

activtioss

Misceflane-
ous
activitiog**

Fiscal year:
1981 (actual)
1984 (actual)

43 34 33
30 51 19

* Includes rant revi
ol pre-g mm c'g?ap'llanee_ an.d project reviews, and monitoring and outreach activities,

A similar combination of improved procedures and declining

complaint workloads has enabled the De

orkloa partment of Education’
Ofﬁce. for Clv.ll Baghts (t}.le largest of the Title VI enforcemen:
agencies) to significantly improve its complaint closure rate (re-

sulting in a 58% reduction in i 0 .
since 1980): o lon In its backlog of pending complaints

Table J-5. DEPARTMENT OF EDUCATION OFFICE FOR CIVIL RIGHTS COMPLAINT CLOSURE RATE;

1980-1984*
Fiscal year
l 1980 1984
(actual) (actual)

Percentage closure rate®,
Number, complaints pending end of year

511 69.3
2,051 86!

—_—

* Complaints closed/complints pending or received for processing,
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Yo 1982, reports of the death of a handicapped infant!7 first
focused widespread public attention on the question of whether
infants with disabilities were being denied the care and treatment
necessary to sustain life. As President Reagan was quick to empha-
size, Section 504 “forbids recipients of Federal funds from withhold-
ing from handicapped citizens, simply because they are handi-
capped, any benefit or service that would ordinarily be provided to
persons without handicaps. Regulations under this law specifically
prohibit hospitals and other providers of health services receiving
Federal assistance from discriminating against the handicapped.”

The Department of Health and Human Services has primary
respongibility for enforcing the requirements of Section 504 and
gimilar nondiscrimination requirements with respect to federally
assisted providers of health care. During 1984, the Department
(together with the Department of Justice) devoted considerable
effort to attempts to enforce the rights of handicapped infants
under Section 504. On January 12, 1984, HHS (following extensive
consultations with medical professionals, disability rights organiza-
tions, a wide range of other interested parties) issued a final rule
implementing Section 504’s protection of handicapped infants.

In June 1984, a Federal court invalidated this regulation and
enjoined further investigations of alleged discriminatory withhold-
ing of medical treatment from handicapped infants—requiring
HHS to administratively suspend investigations of 28 complaints of
such alleged discrimination (HHS had received a total of 67 such
complaints during 1983 and 1984). HHS appealed this decision, and
the Administration will continue its legal efforts to protect the
rights of handicapped infants. As the President has emphasized:

Our nation’s commitment to equal protection of the law will have little meaning
if we deny such protection to those who have not been blessed with the same
physical and mental gifts we too often take for granted.

During 1984, the Justice Department’s Civil Rights Division es-
tablished a special unit, the Equal Educational Opportunity Sec-
tion, to represent the Federal Government in school desegregation
suits throughout the nation based on Title VI and other statutory
and Constitutional grounds. The Federal Government has been
party to suits involving approximately 525 elementary and second-
ary school districts, most of which are located in southern states.
Approximately 150 of these districts have been declared unitary (no
longer segregated by law) and the cases have either been dismissed
or deactiviated by the courts. During 1984, the Equal Education
Opportunity Section devoted a considerable amount of its resources
monitoring and seeking full compliance with the approximately
375 orders which remain in effect. And major remedial orders

Tndiana, after trea to repair detached

17 The infant, who has Down's Syndrome, died in Bl
h had been withheld
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In addition, the new Commission is currently pursuing studies
focusing on a wide variety of concerns, including violence and
bigotry against Asian and Pacific Island Americans; trends in
income and unemployment by sex, race, and ethnicity; civil rights
enforcement by State and local governments; affirmative action in
higher education; voluntary and involuntary methods of achieving
- school desegregation; and the employment of Americans of Eastern
and Southern European Ancestry.

Through 1986, the Commission will continue to serve as the
America’s primary forum for debate on the “facts, figures, and
conditions of the present’ as they affect civil rights.

“A MOVEMENT OF LAW AND POLICY”: FINISHING THE
JOB

“I believe these figures demonstrate a commitment to civil rights that is firm
and far-reaching. But let me go beyond statistics to speak from my heart . . .
All Americans have the right to be judged on the sole basis of individual merit
and to go just as far as their dreams and hard work will take them. And we
won't have. finished the job until, in this country, whatever is done to or for
someone is done neither in spite of nor because of their religion or their color,
their difference in ethnic background . . .”—PrESIDENT REAGAN, June 25, 1984

“, . . we will not concede the moral high ground to those who show more
concern for Federal programs than they do for what really determines the
income and financial health of blacks—the Nation’s economy.”—PRESIDENT
REAGAN, June 29, 1981

Thus 1984, the twentieth anniversary of the passage of the Civil
Rights Act of 1964, saw substantial progress toward the color-blind
society which was the objective of that historic legislation. This
administration will continue to promote this “movement of law
. and policy” through 1986 by continuing to effectively enforce the
civil rights guaranteed to all Americans: as the President has
emhasized, “guaranteeing equality of treatment is government’s
proper function.”

While an agenda for opportunity must necessarily include vigor-
ous enforcement of statutory guarantees of equal treatment, it will
be insufficient if it does not also address the barriers to economic
opportunity for minorities and women which have been erected by
Government itself at all levels (which have, to cite only one effect,
well-intentioned minil'num wage laws frequently serve to discour-
age employers from creating jobs which would provide income and
skills for minority youths). Where prior administrations attempted
to address the symptoms of such barriers by attempting to adminis-
tratively reinterpret our civil rights laws into demands for special
treatment, this administration will enforce the civil rights laws as
they were written—and proceed to address the barriers themselves.

The necessity for such a total approach has come to be recog-
nized by a growing coalition of persons in government and the

4

—— -
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private sector who (while frequently concurring on little else) are
agreed on the necessity to fully open the doors of economic oppor-
tunity to minorities and women. Through 1986, this administration
will accord a high priority to working with these individuals to
refine and implement an economic opportunity agenda of special
relevance to America’s minority citizens. Because, for America to
truly “finish the job,” a platform of opportunity for all Americans
must be built on which all Americans, consistent with our special
place in history, can stand.

Table J-9. BUDGEY AUTHORITY FOR PRINCIPAL FEDERAL CIVIL RIGHTS ACTIVITIES
(In millions of dollars)

1984 actual 1985 estimate | 1986 estimate
Architectural and Transportation Barriers Compliance Board.................. 19 20 19
Commission on Civil Rights 120 129 121
Department of Education, Office for Civil Rights 2.............oorreerreeeeeee..cs 44 445 429
Department of Health and Human Services, Office for Civil Rights 2 ... 213 20.2 19.6
Equal Employment Opportunity Commission 154.0 163.7 158.8
Department of Housing and Urban Development, Fair Housing Activi-
ties 28.2 33.3 413
Department of Justice, Civil Rights Division 21 23 2
Department of Labor, Office of Federal Contract Compliance Programs. 439 41.2 434

4 Includes effects of 1985 recission of 541,000 propesed pursuant to section 2901 of the Deficit Reduction Act of 1984,
3 Total obligational authority, including both budget authority and trust fund transfers.
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June 10, 1987

Tﬁe Honorable Brock Adams
United States Senate
wWashington, D.C. 20510

Dear Senator Adams:

On behalf of the National Association of Independent Colleges
and Universities (NAICU), I would like to express our support for
S. 557, the Civil Rights Restoration Act of 1987. I also want to
express support for a religious liberty amendment that will be
offered on the Senate floor. This amendment would clarify the
existing Title IX religious tenet exemption language in order to

protect religious liberty at the nation's numerous church-related
colleges and universities.

NAICU represents a broad range of more than 800 independent
colleges and universities, from the largest research universities
to small church-related colleges. We want first and foremost to
express our strong commitment to the social policy goals of equal
opportunity for educational advancement regardless of race, sex,
age or disability. We embrace these social policy goals as part of
our fundamental responsibility as institutions of higher learning.

We, therefore, support the bill's broad coverage of our colleges on
an institution-wide basis.

We do, however, have a serious concern about the existing
Title IX religious tenet exemption language. NAICU believes that
the current statutory exemption for institutions that are
"contrclled" by a religious organization should be revised to
correspond with the changing pattern of religious higher education
in this country. ©NAICU recently surveyed its church-related insti-
tutions to ask whether the existing exemption was adeguate and
reflective of their concerns in the area of Title IX, which
prohibits discrimination based on sex. More than 200 responded,
and almost half, from a variety of church denominations, confirmed
the importance of this religious liberty issue by saying they would
consider claiming the revised exemption.

.The Hatch amendment, which we support, would allow an institu-
tion which is "controlled by or which is closely identified with
the tenets of a religious organization," to seek an exemption from
specific Title IX regulations. The same language was included in
another context as part of last year's Reauthorization of the
Higher Education Act.
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The purpose of this amendment is to appropriately clarify
which institutions may seek limited exemption from specific Title
IX requirements. The amendment will protect important religious
liberty interests, and will not undermine the important non-dis-

criminatory principles embodied in Title IX and other civil rights
statutes. :

We urge your support for the religious liberty amendment and
for §. 557, as amended.

Thank you for your consideration of our
views.
Sincerely,

CNF\ =

Richard>F. Rosser
President
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Introduction

The Civil Rights Restoration Act of 1987, S. 557, is of
critical importance to the National Association of Independent
Colleges and Universities (NAICU) and we support the bill. NAICU
was established in 1976 in order to provide a unified national
voice for the concerns of independent higher education. NAICU's
* membership includes more than 800 college and universities whose
variety in size, curriculum, and mission exemplifies the rich
diversity of indepéndent higher education (membership list
attached). More than two million students attend NAICU member
institutions, from the large research university to the small
church-related college.

NAICU is deeply committed to the goals of non-discrimination
and equal opportunity in higher education. We embrace these social
policy goals as part of our fundamental responsibility as insti-
tutions of higher learning. NAICU, therefore, supports the bill's
broad coverage of our colleges on an institution-wide basis. We
are strongly committed to the elimination of any discriminatory
acts or practices on any college campus in the country, and hope
that the higher education community may serve as an example to the
rest of the nation.

As detailed in this statement, NAICU supports S. 557 but urges
the Congress to add a religious tenet amendment to Title IX. 1In
addition, NAICU hopes that the Congress will confirm, through
legislative history, that S. 557 is not intended to affect the
tax-exempt status of higher education institutions, nor is it
intended to affect the current statutory exemption such as that
afforded to single-sex institutions.
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The area of most serious concern to NAICU is the limited
religious tenet exemption for religious educational institutions
which is contained in Title IX. The current exemption was adopted
as part of the original enactment of Title IX in recognition of the
important need to protect and guarantee the full exercise of
religious liberty by church-related schools, and to ensure that
students in such schools can utilize federal support. This
exemption allows religious educational institutions, which are
Wcontrolled by a religious organization," to claim an exemption
from specific Title IX regulations if there is a conflict with
particular religious tenets of the controlling religious organi-
zation.

Under the regulations promulgated by the Department, educa-
tional institutions wishing to claim the exemption must submit "in
- writing to the Assistant Secretary, a statement by the highest
ranking official of the institution, identifying the provisions of
Title IX which conflict with a specific tenet of the religious
organization." It is important to keep in mind that this does not
provide a blanket exemption from all Title IX requirements but,
rather, is limited to the particular regulation(s) which are
inconsistent with religious tenets.

Between enactment of the regulations in 1975 and now, there
have been 218 exemption applications submitted by various insti-
tutions across the country, most submitted in the late 1970's.
Until 1985, the Department of Education engaged in no substantive
action upon these applications, and institutions vere left
uncertain of their status. Clearly, this had a chilling effect on



the full exercise of religious 1ibe}ty. While we applaud the
Department's recent action to process these claims, allowing
several years to lapse before beginning such action is unwarranted
and unreasonable. We hope that the Committee will encourage the
Department of Education to avoid such delays in the future.

It appears that part of the difficulty encountered by the
bepartment'in resolving religious exemption requests is determining
whether an educational institution is "controlled" by a religious
organization. The Department has interpreted the "control"
requirement under current law as requiring that church-related
colleges meet one of the following conditions:

(1) be a school or department of divinity; or

(2) Dbe a school that requires its faculty, students or
employees to be members of, or otherwise espouse a
personal belief in, the religion of the organization by
which it claims to be controllel; or

(3) be a school whose charter and catalog, or other official
publication, contains explicit statement that it is
controlled by a religious organization or an organ
thereof, or is committed to the doctrines of a particular
religion, and the members of its governing body are
appointed by the controlling religious organization or an
organ thereof, and it receives a significant amount of
financial support from the controlling religious
organization or an organ thereof.



The current statutory exemptién does not meet Congress' goal
of protecting the religious integrity of church-related institu-
tions. While this exemption may have covered a substantial number
of church-related colleges when first enacted, changes in church-
related higher education make the current exemption outdated and
ineffective.

More specifically, the governance of religious colleges and
universities has changed over time. While most religiouéAcolleges
were in the past formally linked to churches, this is no longer the
usual practice. Boards of directors are now often independent and
self-perpetuating. It has also become more difficult for religious
organizations to provide full financial support for church-related
institutions. lastly, the denominational affiliation of religious
institutions has changed in character over the years.

Thus, many church-related colleges now have lay boards of
trustees, diverse funding sources, and less formal denominational
affiliations, but retain the same commitment to their religious
tenets. Religiously-oriented schools not "controlled" by churches
are clearly entitled by the Constitution to religious liberty
protection as well.

e Proposed Re us e endme

In order to remedy this problem, NAICU suggests that the
current Title IX religious tenet exemption be clarified and
modernized. The proposed change to the Civil Rights Restoration
Act would provide an exception to the bill's definition of
"program" or "activity." The proposed new language (underlined
below) would provide that:



such term ["program™ or "activity"] does not include any
operation of an entity which is controlled by or which is
closely jdentifjed with the tenets of a religious
organization if the application of section 901 to such
operation would not be consistent with the religious
tenets of such organizations.#/

The purpose of this proposed amendment is to appropriately
clarify which institutions may seek the limited exemption from
certain Title IX requirements. The amendment will protect
important religious liberty interests, and will not undermine the
important non-discriminatory principles embodied in Title IX and
other civil rights statutes.

The proposed language has been carefully drafted. First, the
exemption is limited in scope and does not allow a college to
unilaterally claim a blanket exemption from all Title IX require-
ments. Rather, there must be a particular religious tenet and a
particular Title IX regulation in conflict before the exemption
will apply. Title IX coverage will properly apply to all other
aspects of the institution's activities.

*/The language of this religious tenet exemption has recently been
adopted into law in another educational context. More partic-
ularly, during consideration of the Higher Education Amendments of
1986, Congress added an identical religious tenet provision to the
College Construction Loan Insurance Association Program. (The
exemption in this context was based on a religious anti-discrimi-
nation requirement, not an anti-discrimination requirement based on
sex.) See Section 752(e)(2) of the Act.



In addition, under the regulations, a college must apply for
the exemption. The Department of Education reviews each exemption
request submitted, and grants or denies the request based on the
facts presented. The limited nature of the exemption is further
highlighted by the fact that the Department retains jurisdiction to
investigate any college which receives an exemption and it may
rescind a grant previously made.

It should be noted that only a limited number of schools
closely identified with the tenets of a religious organization will
have problems with the Title IX regulations and will seek the
specified exemption. 1In addition, only a very few title IX requla-
tions will be a problem for religious institutions. Many religious
schools will comply fully with the regulations and will not seek an
exemption, despite its availability.

onc o

We strongly support S. 557. In urging certain changes, our
intent is to improve and clarify the legislation, so that our
colleges and universities have a clear understanding of their
duties and responsibilities in the area of civil rights.

NAICU supports the laws affected by S. 557, and its member
~ institutions re-pledge their efforts toward fulfillment of the
goals underlying those laws.

Thank you for allowing NAICU to submit this statement for the
record.
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Honorable Edward M. Kennedy

Chairman

Senate Committee on Labor and Human Resources
113 Russell Senate Office Building
Washington, D.C. 20510-6300

Honorable Orrin G. Hatch

Ranking Minority Member

Senate Committee on Labor and Human Resources
135 Russell Senate Office Building
Washington, D.C. 20510-6300

Re: 8.557, the "Civil Rights Restoration Act of 1987"

Dear Senators Kennedy and Hatch:

On March 12, I wrote to say that I would appreciate receiving
an invitation to appear before the Committee on Labor and Human
Resources to testify on behalf of Agudath Israel of America
regarding the proposed Civil Rights Restoration Act of 1987, just
as I testified on the similar bills introduced in years past.

It has now come to my attention that the committee has since
held two days of hearings on the bill, and that no further
hearings are scheduled. That being the case, I am taking the
liberty of enclosing herewith a memorandum summarizing the points
I would have made had I been invited to testify. If timely and
appropriate, I would appreciate it if you would have the memoran-
dum included in the record.

As detailed in the memorandum, Agudath Israel of America
supports the basic objectives of the bill but remains concerned
about several of its potential implications for faith related
institutions. I believe that many if not all of our concerns can
be resolved through simple amendment or even legislative history
that will not dilute the basic impact or objectives of the bill.

I hope the Committee will give serious attention to our
concerns and work with us in resolving them. Many thanks.

Sincerely, .

~ ) . / /
<:52§::;7:}oﬂi’é 7
pavid Zwiebel
Enclosure

cc: Members of the Senate Committee on Lahor and Human Resources

84 William Street, New York, N.Y. 10038 (212) 797-9000
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Professor Aaron Twerski

Chairman MEMORANDUM

David Zwiebel, Esq.

Director of Government Affairs

and General Counsel TO: Members of the Senate Committee on Labor and

Morton M. Avigdor, Esq. Human Resources

Exzcu_tive Director and

Associate General Counsel FROM: David Zwiebel, Director of Government Affairs and
Regional Offices: General Counsel 277

California

Minois SUBJECT: §S.557, The "Civil Rights Restoration Act of 1987"
Maryland

Massachusetts

New Jersey
N York . 3 ] :
d; Agudath Israel of America is a national Orthodox Jewish

movement with chapters in 30 states, tens of thousands of
members, and 19 divisions operating out of central head-
quarters in New York. Among its other activities, Agudath
Israel of America frequently presents to government bodies
perspectives on public policy issues reflecting the views
and concerns of the approximately 500 elementary and
secondary schools under the umbrella of the National
Society for Hebrew Day Schools and the approximately 60

- secondary schools affiliated with the Association of
Advanced Rabbinical and Talmudic Schools.

This memorandum sets forth our views on $.557, the
"Civil Rights Restoration Act of 1987." In a nutshell, we
support the basic objectives of the bill but remain
concerned about some of its potential implications for
faith related institutions.

Agudath Israel of America and its constituents are no
strangers to issues of civil rights. Since its inception
65 years ago, Agudath Israel has been in the forefront of
advocating and defending the civil rights of American
Orthodox Jews, whose dress, diet and religious observance
often set them conspicuously apart from the mainstream of
American society. Agudath Israel is thus extremely
sensitive to abrogations of civil rights, and has consis-
tently supported laws designed to combat invidious dis-
crimination.

84 William Street, New York, N.Y. 10038 (212) 797-9000
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In that connection, Agqudath Israel has long emphasized that
the right freely and fully to practice one's religion is one of
the most fundamental of all the civil rights. Accordingly, we
have reviewed §.557 with a particular eye toward its potential
impact on faith related institutions. Having done so, we
reluctantly must express our reservations about the bill as it is
currently written.

Specifically, our concerns regarding the bill's potential
impact on religiously affiliated organizations are these:

1. "School System". In amending four separate civil rights
laws, the bill would define "program or activity” to include “all
of the operations of " . . . a "school system" . . . "any part
of which is extended Federal financial assistance.” In this '
context, would the phrase "school system"” -- which the bill does

. not formally define -- include all Orthodox Jewish institutions

across the country? Would extension of federal financial assis-
tance to one such school trigger coverage of all the others? We
would hope not; any affiliation or connection among the Jewish
schools whose views and concerns we represent is loose, at best.
But whether or not a court ultimately would uphold our view on

_ that question is almost beside the point, inasmuch as any

{
!

“private attorney general" could tie up a school for years in
burdensome, expensive and vexatious litigation until the issue
would be resolved.

We are thus opposed to having the bill's coverage extend to
an entire "school system” when one school within the system is a
recipient of federal aid. At a minimum, Congress should define
"school system" with precision and circumspection, sc that the
phrase would encompass only closely related entities whose
policies and practices are determined by one central body at one
central location.

2. Coverage of Non-~Funded Activities. The bill would
interpret "program or activity" in a way that could be read to
require a religious or charitable organization that operates one
federally funded activity to comply with each of the civil rights
laws in all of its non-funded activities as well. This would

[impose an onerous and unwarranted burden -- in terms of paper

work and substantive compliance -- that might have an unfortunate
"chilling effect" on any religious or charitable organization
seeking federal financial assistance to help provide charitable
services to needy persons.

Consider, for example, a religious organization that operates
a number of privately funded charitable social service projects.
To be eligible for federal financial assistance to help it carry
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out one of its projects, the organization would have to expend
considerable sums to make all of its facilities and projects
accessible to the handicapped. It would also have to hire
additional administrative and clerical personnel to ensure
organization-wide compliance with the civil rights laws and to
£fill out the plethora of forms necessary to satisfy an voracious
federal bureaucracy. Obviously, the organization would think
twice before applying for the federal assistance.

The likely impact of this provision would thus be to restrict
the pool of federal financial assistance applicants to wealthy
organizations that could afford to pay the clerical and substan-
tive costs of civil rights compliance not just in connection with
the funded program, but on an organization-wide basis. Does
Congress really want, in the name of civil rights, to preclude

" less affluent groups from obtaining federal dollars to help the

needy?

3. Title IX Religious Exemption. Given the expansive
definition of "program or activity" that would govern Title IX,
and given the pro-abortion and other religiously objectionable
provisions of the Title IX regulations, it is especially impor-
tant that the statutory exemption in Title IX for religious
schools be broad enough to cover any entity that legitimately
cannot comply with certain aspects of Title IX without comp-

{~ romising its tenets. Unfortunately, the language of the existing

n

I

!

exemption -- which permits a recipient institution that is
"controlled by a religious organization®™ to claim exemption from
specific aspects of Title IX that are not consistent with the
controlling organization's religious tenets -- may not go far
enough.

Agudath Israel supports expansion of the Title IX exemption
so that it would cover not only entities that are "controlled by
a religious organization,”™ but also those that are “"closely iden-
tified with the tenets" of a particular denomination. It is
noteworthy that there already exists precedent for such language;
section 752(e)(2) of the Higher Education Amendments of 1986
states that the College Construction Loan Insurance Association
Program's prohibition against discrimination on the basis of
religion "shall not apply to an.educational institution which is
controlled by or which is closely identified with the tenets of a
particular religious organization if the application of this
section would not be consistent with the religious tenets of such
organization.”™ [Emphasis added.)

4. Determining Recipiency of Federal Financial Assistance.

, Finally, there is the need to clarify the circumstances under

which an institution will be deemed a recipient of federal
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financial assistance. In the first part of its Grove City
ruling, the Supreme Court held that indirect aid to an educa-
tional institution -- i.e., aid provided by government to the
student, who in turn chooses to use it at a particular institu-
tion -~ renders the institution itself a recipient. We are
troubled by that expansive reading of the statutory phrase
"receiving federal financial assistance," especially in view of
S$.557's expansive definition of "program or activity."

We believe that when an institution's connection with federal
assistance is only tenuous, the law should not be so quick to
assert federal civil rights jurisdiction. At a minimum, Congress
should clarify that an institution's tax exempt status would not,
in and of itself, be deemed a sufficient basis upon which to
trigger statutory coverage.

In addition, if Congress does agree with the first part of
the Grove City decision, it should remove the existing ambiguity
in the language of Title IX which speaks in terms of institution-
al recipiency when it really means student recipiency. We would
recommend that the operative language of Title IX be amended to
state explicitly that coverage is triggered not only when the
institution itself receives federal financial assistance, but
also when it admits students who receive such assistance. That
could be achieved by adopting language along the following lines:
"No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be
subjected to discrimination by, any education program or activity
conducted at any educational institution that receives, or
enrolls any student who receives, federal financial educational
assistance.”

Note that most, if not all, of the concerns identified in
this memorandum can be allayed by simple amendment or legislative
history without affecting the basic structure or objectives of
the bill. Agudath Israel would be happy to work together with
committee staff to help design appropriate amendment language or
legislative history to alleviate these concerns.

In conclusion, we reiterate that Agudath Israel of America is
fully supportive of laws that promote civil rights. We urge only
that in doing so, Congress not overlook the important fact that
religious rights are civil rights too.





