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The Francis Boyer Lectures on Public Policy
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of recipients of the Francis Boyer Award, which includes
mer President Gerald R. Ford, Ambassador Arthur F.
rns, British historian Paul Johnson, the late William J.
roody, Sr., former Secretary of State Henry Kissinger,
iversity of Chicago President Hanna Holborn Gray, and
tish economist Sir Alan Arthur Walters.
AEl is pleased to be able to present Judge Bork with
' Francis Boyer Award, and we are grateful to the Smith-
ne Beckman Corporation for making possible the award
} lecture. Judge Bork describes in this Boyer lecture the
harply divergent ideas that are struggling for dominance
hin the legal culture,” and thereby reminds us of the
portance of the beliel that is at the core of AEI's public
icy research—the belief that the competition of ideas is
vamental 1o a free society.
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WiLLiaM J. Baroony, Ji.
President
American Enterprise Institute
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TRADITION AND
MORALITY IN
CONSTITUTIONAL LAW

thn a judge undertakes to speak in public about
any subject that might be of more interest than the law of
incorporcal hereditaments he embarks upon a perilous ea-
terprise. There is always, as I have learned with some pain,
someone who will write a story finding it sensational that a
judge should say anything. There is some sort of notion that
judges have no general ideas about law or, il they do, that,
like pornography, ideas are shameful and ought not to bhe
displayed in public to shock the squeamish. For that reason,
I come belore you, metaphorically at least, clad io a plain
brown wrapper.

One common style of speech on occasions such as
this is that which paints a bleak picture, identifies even
bleaker trends, and then end: on a note of strong und, from
the evidence presented, wholly unwarranted optimism. 1
hope to avoid both extremes while talking about sharply
divergent ideas that are steuggling for dominance within the
legal culture. While I think it serious and potentially of
crisis proportions, I speak less to thrill you with the prospect
of doom—which is always good fun—than to suggesl 's you
that law is an arena of ideas that is o often ignored by
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ntellectuals interested in public policy. Though it was not
Iways so, legal thought has become something of an intel-
:ctual enclave. Too few people are aware of the trends there
nd the importance of those trends for public policy.

&

Il is said that, at a dinner given in his honor, the
nglish jurist Buron Parke was asked what gave him the
reatest pleasure in the law. He answered that his greatest
y was o write a *'strong opinion.”’ Asked what that might
*, the baron said, *‘It is an opinion in which, by reasoning
ith strictly legal concepts, I arrive at a result no layman
»uld congeivably have anticipated.”

That was an age of formalism in the law. We have
yme iajlong way since then. The law and its acolytes have
nce become steadily more ideological and more explicit
»out that fact. That is not necessarily a bad thing: there are
eologiés suitable, indeed indispensable, for judges, just as
cre are ideologies that are subversive of the very idea of
¢ rule of luw. It is the sharp recent growth in the latter that
worrisome for the future,

We e entering, 1 believe, a period in whicl our legal
lture and constitutional law may be transformed, with
¢n more power accruing to judges than is presently the

e. There are two reasons for that. One is that constitu-
»nal law has very little theory of its own and lence is
nost pathalogically lacking in immune defenses against

» intellectual fevers of the larger society as well as against
: disorders gencerated by its own internal organs.

The second is that the institutions of the law, in
rticular the schools, ure becoming increasingly converted
an ideology of the Constitution that demands just such an
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is one to distinguish this from any other olfensive word?

infusion of extraconstitutional moral and political notions. A
not untypical example of the first is the entry into the law of
the first amendment of the old, and i.. orrect, view that the

Mrm.lhal anummunity is entitled to.suppress

T

be counled because to do so would mlerfcre with the auton-

omy of the individual. That is an indefensible definition of
what people are entitled 1o regard as harms.

The result of discounting moral harin s the privatiza-
tion of morulily, which r(-quircs lhc law of lhc ('ummun'ny to
enlllled lo lhelr moral bellcfs but may not gnlhcr as a com-
munity 1o express those moral belicfs in law. Once an idea of
that sort takes hold in the intellectual world, it is very likely
to find lodgment in constitutional theory and then in consti-
tutional law. The walls of the law have proved cxcessively
permeable to intellectual osmosis. Out of prudence, 1 will
give bul one example of the many that might be cited.

A state attempted lo apply its obscenity statute to a
public display of an obscene word. The Supreme Court ma-
jority struck down the conviction on the grounds that regu-
lation is a slippery slope and that morul refativism is a
constitutional command, The apinion said, *“The principhe
contended for by the State scems inherently boundless. How

One might as well say that the negligence standard of tort
law is inherently boundless, for how is onc to distinguish the
reckless driver from the safe one. The answer in both cases
is, by the common sense of the community. Almost all judg-
ments in the law are ones of degree, and 1the law does not
flinch from such judgments except when, as in the case of

morals, it seriously doubis the community’s right to define '

harms. Moral relativism was even more explicit in the major-
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ity opinion, however, for the Court observed, apparently
thinking the observation decisive: **One man’s vulgarity is
another’s lyric.”” On that ground, it is difficult to sce how law
on any subject can be permitted to exist.

But the Court immediately went further, reducing
the whole question 10 one of private preference, saying: **We
think it is largely because governmental officials cannot
make principled distinetions in this area that the Constitu-
tion leaves matters of taste and style so largely to the indi-
vidual”” Thus, the community’s moral and acsthetic judg-
ments are reduced to questions of style and those are then
said to be privatized by the Constitution. It testifies all the
more clearly to the power of ideas floating in the general
culture 1o alter the Constitution that this opinion was writ-
ten by a justice gencrally regarded as moderate to conserva-
tive in his constitutional views.

Gcorge Orwell reminded us long ago about the
power of language to corrupt thought and the consequent
baleful effects upon politics. The same deterioration is cer-
tainly possible in morality. But 1 am not coneerned about
the constitutional protection cast about an obscene word. Of
maore concern is the constitutionalizing of the notion that
moral harm is not harm legislators are entitled to consider.
As Lord Devlin said, “*What makes a society is a community
of ideas, not political ideas alone but also ideas about the
way ils members should behave and govern their lives.” A
society that ceases to be a community increases the danger
that wearmess with tarmoil and relativism may bring ahout
an ovder o whach many mare, and more valuable, freedoms
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are lost than those we thought we were protecting.

I do not know the origin of the notion that moral
harms arc not properly legally cognizable harms, but it has
certainly been given powerful impetus in our culture by
John Stuart Mill's book On Liberty. Mill, however, was a
man of two minds and, as Gertrude Himmelfarb has demon-
strated, Mill hiinself usually knew better than this. Miss
Himmelfarb traces the intcllectual themes of On Liberty to
Mill’s wife. It would be ironic, to put it no higher, il we owed
major fcatures of modern American constitutional doctrine
to Harriet 'Taylor Mill, who was not, as best 1 can remember,
one of the framers at Philadelphia.

It is unlikely, of course, that a general constitutional
doctrine of the impermissibility of legislating moral stan-
dards will ever be framed. So the development 1 have cited,
though troubling, is really only an instance of a yet more
worrisome phenomenon, and that is the capacity of_ ideas
lhal _originate outside the Constitution to influence judges,
usually without their being aware of it, so that those ideas
are elevated to constitutional doctrine. We have seen that
repeatedly in our history. If one may complain today that the
Constitution did not adopt John Stuart Mill’s On Liberty, it
was only a few judicial generations ago, when cconomic
laisscz fairc somehow got into the Cunstitution, that Justice

‘Holmes wrote in dissent that the Constitution ‘*does not

enact Mr. Herbert Spencer’s Social Siatics.”

Why should this be so? Why should constitutional
law constantly be catching colds from the intellectual fevers
of the general society?

The fuct is that the law has little intellectual or strue-
turalresistance lo outside influences, influcnces that should
properly remain outside. The striking, and peculiar, fact
about a field of study so old and so intensively cultivated by
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men and women of first-rate intelligence is that the law
possesses very little theory about itself. I once heard George
Stigler remark with some astonishment: *“You_lawyers have
nothing of your own. You borrow from the social sciences,
but you have no discipline, no core, of your own?’ And, a few
scattered insights here and there aside, he was right. This
theorctical emptiness at its center makes law, particularly
constitutional law, unstable, a ship with a great deal of sail
but a very shallow keel, vulnerable to the winds of intellec-
tual or moral fashion, which it then validates as the com-
mands of our most basic compact.

This weakness in the law’s intellectual structure may
be exploited by new theories of moral relativism and egali-
tarianism now the dominant mode of constitutional thinking
in a number of leading law schools. The attack of these
theories upon older assumptions has been described by one
Harvard Law professor as a *“batile of cultures,” and so it is,
It is fair 10 think, then, that the outcome of this confused
batile may strongly affect the constitutional law of the future
and hence the way in which we are governed.

The constitutional ideologics growing in the law
schools display three worrisome characteristics. They are
increasingly ubstract and philosophical; they are sometimes
nihilistic; they always lack what law requires, democratic
legitimacy. These tendencies are new, much sfronger now
than they were even ten years ago, and certainly nothing like
them appeared in our past.

Up to a few years ago most professors of constitu-
lional law would probably have agreed with Joseph Story's
dictum in 1833: *‘Upon subjects of government, it has al-
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ways appeared 1o me, that metaphysical refinements are om
of place. A constitution of government is addressed to the
common-sense of the people, and never was designed for
trials of logical skill or visionary speculation”’ But listen to
how Nathan Glazer today perceives the lawyer’s task, no
doubt because of the professors he knows: **As a political
philosopher or a lawyer, I would try to find basic principles
of justice that can be defended and argued against all other
principles. As a sociologist, 1 look at the concrete conse-
quenccs, for concrete socicties.’”

Glazer’s perception of what more and more lawyers
arc doing is entirely accurate. That reality is disturbing.
Academic lawyers are not going to solve the age-old prob-
lems of political and moral philosophy any time soon, but
the articulated premise of their abstract enterprise is that
judges may properly reason to constitutional decisions in
that way. But judges huve no masdate to govern in the name
o_l';g\gli;_rgcl_arian or utilitarian or what-have-you philosophy
o’l-"lhis generation, and much more, of the next generation,
are being educated 10 engage in really heroic adventures in
policy making.

This abstract, universalistic style ol legal thought has
a number of dangers. For one thing, it teaches disrespect for

- the actual institutions of the American polity. These institu-

tions are designed 1o achieve compromise, to slow change, 1o

¢
'
/
[}
1

dilute absolutisms. They embody wholesome inconsisten-

cies. They are designed, in short, to do things that abstract
generalizations about the just society tend to bring into
contempt.

More than this, the attempt to define individual lib-
erties by abstract_reasoning, though intended to broaden
liberties, is actually likely 1o make them more vulnerable.

ROBERT BORK / 7
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Our constitutional liberties arose out of historical experi-
ence and out of political, moral, and religious sentiment.
They do not rest upon any general theory. Attempts to frame
a theory that removes from democratic control areas of life
the framers intended to leave there can only succeed if
abstractions are regarded as overriding the constitutional
text and structure, judicial precedent, and the history that
gives our rights life, rootedness, and meaning. It is no small
matier o diseredit the foundations upon which our constitu-
tional frecdoms have always been sustained and substitute
as a bulwark only abstractions of moral philosophy. The
difference in approach parallels the difference between the
American and the French revolutions, and the outcome for
liberty was much less happy under the regime of *‘the rights
of man.”’

Il is perhaps not surprising that abstract, philosoph-
ical approaches to law often produce constitutional nihilism.
Some of the legal philosophers have begun to see that there
is no overarching theory that can satisfy the criteria that are
required. Homay be, as Hayek suggested, that nibilism natu-
rally results from sudden disillusion when high expectations
about the powers of absiract reasoning collapse. The theo-
rists, unable to sctile for practical wisdom, must have a
single theoretical construct or nothing. In any event, one of
the leading scholars has announced, in a widely admired
article, that all normative constitutional theories, including
the theory that judges must only interpret the law, are neces-
sarily incoherent. The apparently necessary conclusion—
that judicial review is, in that case, illegitimate—is never
drawn. Instead, it is proposed that judges simply enforce
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good values, or rather the values that scem to the professor
good. The desire for results appears to be stronger than the
respecl for legitimacy, and, when theory fails, the desire to
use judicial power remains.

This brings into the open the fundamental antipathy
to democracy to be seen in much of the new legal scholar-
ship. The original Constitution was devoted primarily to the
mechanisms of democratic chouice. Gonstitutional scholar-
ship today is dominated by the creation of arguments thal
will encourage judges 1o thwart democratic chojee. Though
the arguments are, as you might suspect, cast in terms of
expanding indiyidua} freedom, that is not their result. One
of the freedoms, the major freedom, of our kind of socicty is
the freedom to choose to th(, 4 publlc morallly As Chester-
ton put it, “‘What is the good of telling a community that it
has every liberty except the liberty to make laws? The liberty
10 make laws is what constitutes a free people.”” The makers
of our Constitution thought so too, for they provided wide
powers o representative assemblies and ruled only a few
subjects off limits by the Constitution.

The new legal view disagrees both with the historical
Constitution and with the majority of living Americans
about where the balance between individual frecdom and
social order lies.

Leading legal academics are increasingly absorbed
with what they call “‘legal theory” That would be welcome,
if it were real, but what is generally meant is not theory
about the sources of law, or ils capacities and limits, or the
prerequisites for its vitality, but rather the endless explora-
tion of abstract philosophical principles. One would suppose
that we can decide nothing unless we first settle the ultimate
questions of the basis of political obligation, the merits of
contraetarianism, rule or act utilitarianism, the nature of the
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just society, and the like. Not surprisingly, the politics of the
profcssors becomes the command of the Constitution. As
Richard John Neuhaus puts it, ‘“‘the theorists’ quest for
universalily becomes simply the parochialism of a few intel-
lectuals,” and he notes ‘‘the limitations of theories of justice
that cannot sustain a democratic consensus regarding ‘the
legitimacy of law.”’

Somctimes | am reminded of developments in an-
other, perhaps parallel, ficld. 1 recall one evening listening
to a rather traditivnal theologian bemoan the intellectual
fads that were sweeping his field. Since I had a very unso-
phisticated view of theology, I remarked with some surprise
that his church seemed to have remnarkably littde doctrine
capable of resisting these trends. He was offended and said
there had always been tradition. Both of our ficlds purport
to rest upon sacred texts, and it seemed odd that in both the
main bulwark against heresy should be only tradition. Law is
certainly like that, We never elaborated much of a theory—
as distinguished from mere attitudes—about the behavior
proper to constitutional judges. As Alexander Bickel ob-
served, all we ever had was a lradmon, and in lhe Iast thirty
years that has been shattered, 77 )

Now we nced theory, theory that relates the framers’
values to today’s world. That is not an impossible task by any

- means, but it is a good deal more complex than slogans sucl

s ‘‘strict construction’’ or ‘‘judicial restraint’’ might le:
you to think. It is necessary to establish the proposition th .
the framers’ intentions with respect to freedoms arc the soic
legitimate premise from which constitutional analysis m iy
proceed. It is true that a willful judge can often clothe lus
legislation in sophistical argument and the misuse of his-
tory. But hypocrisy has its value. General acceptance of
correct theory can force the judge to hypocrisy and, to tht
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extent, curb his freedom. The theorists of moral abstraction
are dcvoted precisely to removing the judge's guilt at legis-
lating and so removing the necessity for hypocrisy. Worse
still, they would free the intellectually honest judge from
constraints he would otherwise recognize and honor.

. ’ .
Il is well to be clear about the role moral discourse
should play in law. Neuhaus is entirely correct in saying

whatever clse law may be, it is a human enterprise
in response to human behavior, and human behav-
ior is stubbornly entangled with beliefs about right
and wrong. Law that is recognized as legitimate is
therefore related to—even organically related to, if
you will—the larger universe of moral discourse
that helps shape human behavior. In short, if law is

3 ot also a moral enterprise, it is without legitimacy
“or binding force.

To that excellent statement | would add only that it is
crucial to bear in mind what kind of law, and which legal
institutions, we are talking about. In a constitutional democ-
racy the moral content of law must be given by the morality
of the_framer or_the legislator, never by the morality of the

- judge. The sole task of the latter—and it is a task quite large

enough for anyone’s wisdom, skill, and virtue—is 10 trans.
late the framer’s or the legislator’s morality into a rule 10
govern unforeseen circumstances. That abstinence from pis-
ing his own desires free play, that continuing and sell-con
scious renunciation of power, that is the morality of the
jurist.

ROBERT ROUK [ i
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Bickel Professorship -

On April 27, 1979. Robert H. Bork was inau-
gurated as the first Alexander M. Bickel Profes-
sor of Public Law: This professorship was
created in memorv of the late Sterling Professor
of Law. 2 member of the fucultv from 1956 to
1974. Following are Dean Wellington's intro-
ductory remarks preceding Professor Bork's
Inaugural Address.

Introduction of Robert H. Bork
Harrv H. Wellington

Alexander Bickel wrote The Least Dan-
gerous Branch in the late nineteen fifties and
early sixties when constitutional scholarship
was—as everv so often it is—concerned rather
more with itself than with the Supreme Court
of the United States. Besides working a major
change in American societv, the school desegre-
gation case had forced students of the Court
back to the fundamental questions of constitu-
tional law: the justification for and scope of
judicial review,

When scholarship turns to judicial review
it is apt to turn quicklv to prior scholarship, for
Marshall's opinion in Marbury v. Madison
raises more questions than it begins to answer.
Shortlv before Alex published, Judge Learned
Hand had recorded his dissent to Marshall's
opinion, Professor Herbert \Wechsler had filed
a concurrence rejecting the negativism of Hand
and afirming the concept of the principled
decision. and Protessor Charles Bluck had writ.
ten in atirmanon of judicial review thzt todav
stands as the most compelling theoreucal justi-
fication for the later work of the Warren Court.

Alex joined Wechsler in finding unpersua-
sive Hand's arguments against judicial review.
For Alex, as for Charles Black. a functional
analvsis of American government was the most
significant reason for subscribing to judicial
review. The two diverged, however, on its scope.
Bickel found Black's position dangerous: it
gave the sovereign prerogative to the Court
where the Court could not use it well. And he
found fault with Wechsler, whose insistence
upon neutral principles would force the Court
to use its power when it could not use it well.

Recognizing that the Court is a court of
law and accepting the thesis that when a court
reaches the merits of a case it must decide in
accordance with neutral principles. Alex wrote
of the passive virtues. of the techniques for not
deciding. when-a decision would be improvi-
dent for the nation. His was a search for the
flexibilitv necessarv to make the enterprise
work. Timing is important and so too is the
dialogue between the Court and the more

democratic institutions of government,

What the Court holds, he maintained (fol-
lowing Lincoln). is not final in any important
national sense until it is accepted bv the politi-
cal institutions and politicians over whom the
people exercise control. We can profit from ju-
dicial review in a democracv, .\lex believed. 5o
long as we understand the limits of decisional
law and have a Court composed of practical
lawver-scholars rather than wise philosopher-
kings.

The Least Dangerous Branch was the first
of several books (and there were many articles)
in the main and high tradition of American
legal scholarship. The corpus that is Bickel's
presents a distinctive view of constitutional law.
Make no mistake about it, no one can work in
the field without taking account of this view,
not even a beginning is possible, not a toe in
the water.

It is plain to me that if one can sav this
about an academic’s work, and also (as in Alex’s
case) that he was a superb teacher, one has given
a full answer to the question that those thinking
about law teaching for themselves should ask:
What will satisfy me about what 1 have done
professionally when it is over?

Of course. this magnificent achievement
alone could never have satisfied Alex profes-
sionallv. And. of course. there was much. much
more in the wav of professional accomplish-
ments. Alex was the finest legal journalist of
his dav. There are hundreds of his piece: in
the New Republie, signed. unsignzd. luna,
short. trivial. and profound. For eigiiteen or so
vears he heiped us to understand the dav-to-dav
legal and political activity of our countrv. He
wrote regularly for Commentary. There. he was
generallv more reflective and comprehensive.
There. he wrote for the lavman about the law
with a1 degree of sophistication and claritv chat
no one I know has surpassed. It should be noted
that Alex's article on Burke in the N'ew Repub-
lic is perhaps the best short account of that
great man's thought and that his First Amend.
ment article in Commentary is among the
trulv important recent discussions of free ex-
pression.

Alex practiced his profession in the courts,
writing briefs and arguing cases. His successful
defense of the New York Times in the Pentagon
Papers case is the best known example. He
advised Congressmen and Presidents, Jrafted
legislation. campaigned for Bobbv Kennedy,
helped write rules for the Democratic party.
gave opinions to a press that had him on the
phone for hours every week. and with it all he
practiced still another learned and distinct
profession. Alex was an historian, who did orig-
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Robert H. Bork.
Alexander M. Bickel
Professor of Public Law

inal research over a period of fifteen vears on
the Holmes Devise Historv of the Supreme
Court. When he died in November, 1974. he
had virtually completed writing the first of his
two volumes. Much of the research on the sec-
ond beok was finished and its general shape
fixed in his mind.

Alex spent his fiftieth vear dving. That
vear win» of a piece with his professional life.
Even as few of us can manage to have a career
like his. so too. few of us will be able to manage
his courage. Nor was there self-pitv. Alex re-
spected too much what he had accomplished
for anv of that. He has shown us what it means
to live ¢randly in the law and he has raught us
how to die. No one who knew him will forget
him or be quite the same ever again.

And so this School—his school—deter-
mined to perpetuate his memory in the grandest
wav a schiool can—with the Alexander M.
Bickel Professorship. His friends. his students.
the communications industrv. responded mag-
nificentlv.

Last fall the funding of the professorship
was assured. And last [anuarv. President Gia-
matti named Robert H. Bork to the Chair.

Professor Bork was perhaps Alex’s closest
friend during the veveral vears before Alex died.
Thev talked together. Thev walked together.
Thev taught together. And how thev disagreed
and agreed and disagreed in a course on consti.
tutional theory: in a seminar on treedom of
expression.

Bob Bork has oracticed law privarely in
New Yors and GCoicaror publidlv—as tie solici-

- ¢
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tor General of the United States—in Washing-
ton: and academically, in .iie fields of antitrust
and constitutional law ar Yale.

He is the author of The Antitrust Paradox
and numerous articles in his felds of interest.
These davs his special interest is the law and
the philosophv ot the First Amendment's guar-
antees of lree speech and a {ree press. He hus
developed a4 new and important course in this
area. His Coulev Lecture of last February at the
Universitv ot Michigan is a powerful statement
of the relationship between free expression and
sticcessful vovernment.

Boh Bork is an excellent lawver. an excel-
lent scholar and a brilliant writer and lecturer.
His insights shape our vision. Todav he speaks
to us of Alex’s legacy.

The Legacy of Alexander M. Bickel
Robert H. Bork

[t is four and one-half vears since Alex
Bickel died and. while a number of his friends
are here. it is something of a shock to realize
that there are many in this room who did not
know him. who cannot summon up the mem-
orv ot that rather small, carefulls-tailored. al-
most dapper. figure: who cannot recall the flow
of words. the expressive face. the wit and zaietv,
the passionate engagement with ideas: wio
neser experienced fhg sense of et moare lly
aware and alive that the besinning ot a conver.
sation witlt him alwavs brought.

That is sad. because it means that part of
Alex Bickel's legacv—the part that required
immediate acquaintance and can live oniv in
memory—is alreadv in the course of extinction.

Bur there is much more to the legacy than
that, a part that will be with the law and with
us for a long time to come. At his memonal
service. within davs of his death. I began bv
saving: “Alex Bickel's gifts were so great and
so many that we would have envied him if we
had not loved him. For vears we knew that he
was an extraordinary man. But the warm haze
of personal triendship and the diversions of
colleagueshiip obscured at first what gradually
became clear—that he can be called. without
hesitation or embarrassment. a great man.”

That mav be thought the natural and for-
eiveable exuggeration of a friend shaken by a
loss greater than he had ever hefore experi-
enced. but 1 think not, and the mere tact of
this chair in his name should persuade ‘ou
otherwise. Consider how unusual it is for a
universitv to so memorialize one of its own



professors, how rare it is that a number of
willing donors should so quickly come forward
to endow the chair. But consider how extraor-
dinary it is that all of this should be done.
without a doubt as to its rightness, to honor
a man whom fate allowed a scholarly career of
only half the normal length.

That alone should suggest something of
the admiration and love that Alex commanded.
something of his intellectual drive. his scholarly
vigor, his concentrated genius.

We have long since talked out our grief
over Alex's death. It is time now to begin
discussing his legacv. That is a topic that cannot
be adequatelv covered todav. much less ex-
hausted. but it is important to begin. In part,
it is important because of the dificulty in know-
ing what greatness in the law consists of. We
are a court-centered profession. but we remem-
ber the names of very few judges or advocates.
The experience ot teaching the opinions of the
judges conventionallv thought of as great often
has the unfortunate effect ot diminishing their
memories. The lasting fame of the advocate
may be suggested bv the name of the man who
had more Supreme Court arguments—gi15—
than anv other lawver in our history: Walter
Jones. Such men mav have been among the
greats of their times hut thev practice a plastic
art and when thev die their legacy is little more
than a name.

There is. nevertheless. a real sense in which
the legacy ot Alex in person, the man of mem-
erv. will remain when no !ivin: person can
siv e oor she ke cum. He nes altered tie
intellectual life of the law bv his impact upon
others in conversation and example. No one
could become engaged with him without seeing
law and the world difterently, without coming
to admire erudition worn lightly and the habit
of giving shibboleths and absolutes no quarter,
without experiencing a shift in his understand-
ing of what is important and what is not. To
cite a personal instance. it is doubtful that I
would have returned to the academic world
without Alex’s example and without our discus-
sions about it. [ and others think in certain
wavs because of things he said that he did not
write. Manv have had their lives changed bv
Alex. It is whv I «aid at his memorial service.
“there will alwavs he a difference in the things
we choose to do and the wav we do them
because we knew Alex Bickel.” Because that
impact is unknowable does not make it anv
the less real or effective in shaping the law.

Alex had two other qualities that mav be
essential to creatness in . lawver but are not
the thing iweli. It Holmes was even partially
right in thinking that there mav be “no true
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measure of men except the total of human
energy which theyv embody.” \Alex qualified. He
read, pondered. discussed. and wrote continual-
Iv. In the half a career he wus given, he wrote
nine hooks, enough articles for a freelance
journalist, taught courses. wrote hriefs. testified
helore congressional committees, argued cases—
the list of activities seems endless. Part of his
genius was composed of driving energy tocussed
by a powertul self-discipline.

Again, if Holmes was right in saving that
“as lite is action and passion, it is required of
« man that he shar2 the passion and action of
his time at peril of being judged not to have
lived.” Alex lived fullv. He wrote and spoke
continually of public events and issues, he coun-
seled those involved, he cared greatly about the
trends of his time and helped affect them.
Though a scholar. he was fullv engaged. His
scholarship guided his public action, and his
public action enriched his scholarship. There
was with Alex no sharp break between the life
of ideas and the life of affairs. which is why he
was a most principled and thoughtful man of
affairs and a most practical and broad man of
ideas. That may be why he liked the tension
he found in Edmund Burke. Alex wrote, “Our
problem has been. and is most acutely now, the
tvrannical tendency of ideas and the suicidal
emptiness of politics without ideas . . . Alex
lived in that tension, and made it fruitful.

This brings us closer to his central legacv.
which is. ot course, intellectual. It took me 2
long time, muare e ) '
1ogether. n ;
preciselv what the fel o :« Zven now o am sure
[ cannot state it adequately.

Anv effort to summarize Alex Bickel's intel-
lectual legacy must fall short. hecause the etfort
involves two kinds of distortion. In the first
place. his thought was complex. rich. and valu-
able s much for the prolific and often protound
insights he scattered in the course of an arauw-
ment as for the cvonclusions he reached and
supported. Bickel was not a svstematizer In.
deed. his lesson was the danzer and the ultimate
impowsibilits of svstems. A statement ot the
major teatures of his chought thus. more than
in the cuse of most scholars. misses much ot his
uenius.

secondlv. his thought wuas in connnual
evolution. He reqarded everv hook. every a1
de. as an experiment, not u final statement He
was alwavs, moreover. open to argument. .and
his thinking changed in response to it. 45 well
as to his own experience and second thoughts
Ponitions that he took in his earlv wiitines
were frequently expanded, modified. or quaii-
fed. explicitly or implicitly, in his later work.



as well as in his teaching and conversation.
This does not mean that his approach was not
consistent over time. It was. But because he was
not frozen into a svstem. hecause he believed
in the central importance of circumstance. the
limited range of principles, the complexity of
realitv, he learned and evolved. It is impossible
to give a snapshot of his philosophy. It was
moving. deepening, to the end of his life.

I have said enough of -he difhculties of
summing up Bickel's intellectual legacv. Now,
having assured vou of the furility of the at
tempt. [ will undertake it.

[ should sav at the outset that, though
Alex Bickel has no g¢reater admirer. I will
occasionally disagree with him. It would be no

compliment to the memorv of an intellectually ™~

honest and alive man to treat his work as a
shrine. Alex is not a monument: he is a living
intellectual force and he must be dealt with in
those terms. That is what he would have
demanded.

Political morality and governance were
the central subject of all of Alex’s thought and
writing. and central to that. or at least the
beginning point for that. was the role of the
federal judiciarv, most particularly the role of
the Supreme Court of the United States.

The problem. of course, the problem with
which all constitutional lawvers must grapple,
is the legitimacy of judicial review—the power
of the Court to set aside and nullifv the :
of elected representatives—and the pro

« - that power. The n:ohiem is crered by (ne’

$act that our polincal ethos has .zemr-and
largelv remains, majoritarian, but the Court
is countermajoritarian. not democratic. not
elected. and not representative, vet purporting to
have the final sav in our governance. The prob-
lem becomes acute when the Court undertakes
to impose principles that are not fairly to be
tound in the Constitution. These are currently
called trans-textual principles. a concept the
least of whose difficulties is that it requires
careful pronunciation.

Bickel addressed that problem repeatedly.
and. if [ do not think he achieved an entirelv
successful resolution of it. his effort was a
triumph in many wavs. He stated the problem
with a claritv that has not been achieved else-
where. In the course of his argument he pro-
vided a series of dazzling insights that are a
major and lasting contribution to our under-
standing of a varietv of legat doctrines. This
mav be viewed as his technical legacy, and that
alone is sufficient to ensure his place in legal
thought. But the significant thing is that Alex’s
scholarship. while it was magnificent about
technical law., was never merely technical. He
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enlarged our understanding bv relating what
seems to he law only a lawver could love to
much larger themes, the role of courts in a
democracy or the egalitarian trend of western
political thought. The essence of his genius. or
the aspect that most impressed me, was his abil.
ity to see connections between ideas that ever:.
one else thought separate and discrete. '
It is to be said. moreover, that Alex laid
down the lines ot the arguments that defenders
of a Court that assumes broad extra constitu-
tional powers find it wise 10 adopt today. But
we must not hbe misled by that. Alex was no
friend of what has become known as judicial
activism or imperialism. He relied upon 2
tradition of resﬁ% and modesty to curh the
vrany 6f those who

a Vis other arguments todag-ieave that

element out and thus welcome far more judicial
activism than Bickel thought we ought to 10l
erate.

Consistently with what he later called the
Whig political traditian, Bickel placed steadv
and heavy weight upon the importance of
political democracy, and. at the outset. rejected
a common line of defense of an activist Court.
This defense proceeds by arguing that our
majoritarian processes are in reality not verv
majoritarian, that we are governed hv evanes.
cent coalitions of minorities. so that the anti-
democratic aspects of judicial rule are not ihat
impqreant. = R

— il
1t remains 0 ﬂrheleu.‘“ he il

Mg el cnose minorfnes ruie which can com-

magtheotes of a majority of individuals in
the legistature who can command a vote of
majority of individuals in the electorate
[Nlothing can fnallv deprecate the cenr i
function that is assigned in democratic theony
and practice 1o the electoral process: nor can
it be denied that the policv-making pouwer
representative institutions. horn ot the clector
process. is the distinguishing characterisuic
the svstem. Judicial review works countet o
this characteristic.”

He justified judicial review on the wround
that courts could introduce into our political
processes something of great value thar ¢
legislature and the executive could not e
formulation and application of enduring yr:in.
ciples. Judges are uniquelv fitted for thiv 1 o
tion. he wrote. hecause thev “have. or b .1l
have. the leisure. the training. and the ..
tion to follow the wavs of the scholar 1 -
suing the ends of sovernment.”

{We need not pause to remember ' .1 e
know of the wave of scholars when colle. o
engaged in governance of i:.titutions @ -
smaller and simpler than the United Stuies



The mix of judicial principle and demo-
cratic expediency were important, for. as Bickel
satd. "No societv. certainly not a large and
heterogeneous one. an fail in time to explode
if it is deprived of the .arts of compromise. it it
knows no wavs ot muddling through. No good
societv can be unprincipled: and no viable
sodiers can be principle-ridden.”

The Court must. therefore. live in a con.
stant temsion between the equally lezttimate
demands of principle and of expediency. And
it is here. on thi »ubject. that Bickel's techni-
cal work is most subtle. mast exciting, @und most
provocative. The Court can mamntain itself in
this tension. avoiding both ruinous contronta-
tion with the political branches and abdication
in their favor, bv techniques of not deciding
cases. techniques he called “'the passive virtues.”
He analogized the Court's position to Lincoln's.
Lincoln knew that slaverv was wrong. that it
must ultimatelv be ended. but he also wanted
the Union preserved. and so. while he refused
to attack the institution head on. he also refused
1o accept principles or compromises that ratified
it. So the Court. according to Bickel. can tem-
porize. as Lincoln had. by masterful use of
doctrines such a» standing. ripeness, political
question, and. of coutse. the power to denv
certiorari, until the time came to announce the
principle to whichi it has been helping to lead
us.

A problem arises here. [f the Court is lead-
ing us toward a princole that it honestly be.
lieves located in e Constis ition, these rech-
are enmreiy eeiamate. Bue if s lead-
ing us toward something else. toward principles
that do not in ~ome real sense come out of the
Constitution. the problem of legitimate au-
thoritv has nout been solved. 1 think Alex. at
least in his earlv writing, meant both things.
Brown = Board of Education could. of course,
be said to «ome out of the Constitution. The
Court could legitimately work toward a flat rule
of non-discrimination without announcinz it
until the societv could be brought to accept it.
Judicial abolition of the death penaltv. on the
other hand. a penaltv whose legitimacy the
document explicithv assumes. cannot be recon-
ciled with the Constitution. In 19h2. at least,
Bickel thought both decisions proper ones for
the Court to work tnward. And there I disacree.

He tried 10 tnne the anti-democratic thrust
of this position with a series of qualifications.
The Justices of the Court are not to derive
principles from their own svmpathies or poli-
tics: rather thev are to discover and enforce
the “fundamental presuppositions of our so-
cienn” from the “cvolving morality of our tradi-
tion.” Moreover. thev must not anticipate that

NG ues

evolution too much, but must declare as sy.
preme law onlv that which “will—in time, but
a rather unme(h.ne toreseeable future—gain
generil aysent.’

This is a modest. pragmatic role, and the
process is further saved from being hopelesslv
countermajoritarian because the Court is not
ultimately allpowerful. “The Supreme Courts
law ... Bickel said. “could not in our svstem
previail—not merelv in the verv long run, but
within the decade—if it ran counter to deeply
felt popular needs or convictions. or even if it
wits opposed bv a determined and substantial
minority and received with indifference bv the
rest of the countrv. This. 1n the end. is how
and why judicial review is consistent with the
theory and practice of political democracy. This
is why the Supreme Court is a court of last
resort presumptively only.”

It is a powerful argument delivered with
great erudition and persuasiveness. and [ am
tortified in mv conclusion that it does not ulti-
matelv persuade by the fact that in later work
Bickel seented to concede its limitations.

The argument leaves it unclear why demo-
cratic institutions must accept from the Court,
even provisionally, more principle of different
kinds of principle than the democratic process
venerates—including in that the principles that
have been placed in the Constitution itself bv
super-mijorities,

No reavon appears whv the Court should
lead the ~ocietv at all. ccrtamlv not to the point
where it~ -afe 1o announce as law thar -5 x
society ume o accept. We nmav »
much that we would not treeiv choose ~impin
because the Court tells us it is. in truth, to be
tound in the basic document of our nation. or
because there are strong political constituencies
that support the outcome, though thev couid
not attain it democratically themselves . he-
caine we have tew wavs to fight hback that wonl!
not damage the Court in wavs we do nat
Its vulnerability is the Cowrt’s protecnon 1ud
hence a vource of its power.

One mav doubt as well that there .are
“fundamental presuppositions of our wocien”
that are not alreads located in the Constizir o
but must he placed there bv the Court ['.eve
presuppositions are likelv, in practice. 1 ©in
out to be the highlv debatable political .
tions of the intellectual classes. What k.oovit g
t “fundamental presupposition of our ..
is it that cannot command a legislative ..
itv?

The Court has. in fact, turned o:0 -0
final in manv more instances than I <
thought it should. Effective political o -
has not been munstered to its most uny:~ e

\’ll

it



assertions ot final authority. And the Court has
adupted sweeping principles of preciselv the
kind he warned against. Bv the time he deliv-
ered the Holmes Lectures he xknew that no
“rigorous general accord between judicial su-
premacy and democratic theory”™ had been

aclieved: he wsid he had “come to doubt in-

many instances the Court's capacity to develop
‘durable prindples.” and o doubt. theretore,
that judicial supremacy can work and is toler-
able in broad areas ot ~ocial policv.” and to
ask that it confine itself. tor the most part, to
narrow, interstitial lawmaking.

Those todav who repeat his arguments for
judicial power to entorce principles not located
in the Constitution tend to be what he was
not. apologists tor an activist Court. Theyv for-
get that he counted on a judicial wadition of
modesty, intellectual coherence. the morality
of process. to make judicial supremacv tolerable.
These traits have otten been lacking on the
Court and Alex telt thev mav have been
damaged bevond repair by the Warren Court.
We have never had a rigorous theory of judi-
clual restraint: tor a time we had a rtradition:
now that is almost gone,

Lest there be anv doubt where Alex’s svm-
pathies luv. just what he did not mean to justify
or encourage. it should he remembered that he,
a man not ziven to rhetorical excess or easv
excitements. described the \Warren Court as
comparable to other defiances of the law in the
name of moral richteousness. In an article
entiled Waterzate and the Lesil Order” e
el

“The assault upon the legal order by moral
imperatives wasn't only or perhaps even the
most effectivelv an assault from the outside. Tt
came as well from within. in the Supreme Court
headed tor fitteen vears by Earl Warren. When
a lawver stood before him arguing his side of
a case on the basis of some lezal doctrine or
other. or making a procedural point, or con-
tending that the Constitution allocated com-
petence over a given issue to another branch of
government than the Supreme Court or to the
states rather than the federal government. the
chief justice would shake him off by ~aving
“Yes. ves. ves. but is it [whatever the case ex-
emplified about law or about the societvl. is
it right? 1s it zood? More than once. and in
some of its most important actions, the Warren
Court got over doctrinal difficulties or issues
of the allocation vt competences among viarious
institutions by asking what it viewed as a deci-
sive practical question: If the Court did not
take a certain action which was rvight and good.
would other institutions do so. given political
realities®”
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This. or something like it. though the polit-
ical thrust may \ary, is what a Court, encour-
aged to believe it is more than a court. or per-
haps less—. collection ot philosophers empow-
ered to hnd and apply the hest in America's
moral tradition—this is what such a Court will
ultimately come to. Alex recounized it tor what
it was instantly, and he knew that it was deeply,
profoundly wrong. "It is.” he wrote. “the
premise of our legul order that its own compli-
cated arrangements, although subject to evolu-
tionary change. are more important than any
momentarv objective.” There spoke the Whig-
conservative and a man. if I mav sav so. who
was deeply and profoundly right.

This sense of values carried over into his
political thought. Alex Bickel came to regurd
hinsell as a conservative and 1 will suzgzest to
vou that he was alwavs conservative in a verv
real sense even when his political positions and
affiliations were liberal-left. The point is impor-
tant. for much ot what is most distinctive and
valuable about his work derives from the cast
of mind I describe.

[t is necessarv 1o be careful about a word
like “‘conservative” because it stirs associations
and connotations. manv of which are whollv
foreign to Alex’s thought. Shortlv before his
illness he tried to locate himself. He wrote of
two liverging traditions. one liberal and the
othey vonservauive which complete tor control of
the Jemocratic process and the direction ot our
judicial poliev.

“Omne of these, the contracrarin - tien

wi 2 azo aptured. and suotantian e
tins possesion of. the label liberal | . . The
other madition can. for lack of a better term,
be called Whig in the English eighteenth-cen-
tury ~emse. it is.” wrote Bickell Tusuadiy called
comervative, and I would associate it chietly
with Edmund Buarke. This is mv own model.”

He specified the characteristic ot Whie
conservative thoueht. It assesses hunuin nanne
as it iy seen to be. It begins not with theoretical
rights but with a real societv. whose values
evolve hut must. at anv given moment. be taken
as given. "T'he task of government "within the
limits ~et by culture. by time- and place-bound
conditions) is to make a peaceable. zood. and
improving suciets.” " The Whig model.” he ~aid.
“obvioushy s tlexible. pragmatic. slow.moving,
lighly political. Te partakes. in substantial me-
sure. of the relativism that pervades Juostice
Oliver Wendell Holmes' theorv of the Fi
Amendment. although not to its ultimuate loui-
cal exagzeration. Without carrving mutiers to
a logical extreme. indeed without preteme to
intellectual valor. and without sanguine «pirit.
the Whiz model rests on mature skepticism.”
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“his undated note was
~ ‘pped 10 Irving Kristol
Alex Bickel ata
<onference: "What this
man said reminds me
of a proud moment.
Bob Bork said the other
week in a class we give
together that mv judi-
cial phijosophy is 2
combination in unequal
parts of Edmund Burke
and Fidler on the
Roof.”
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This approach. this habit of mind. which
Bickel calls conservative, is apparent in .aim
from frst to List. hom the time when his polit-
ical views can onlv he called liberal to the
time when thev can approvriatély be called
comservative. I'here i a distinction between a
comervative process ot thought and the loca-
tion on the spectium ot one’s substantive views,

and the quoestien \\hclher one teads to produce
rhe ol i e compden and tow dar pom mv
anject to be pursued.

But. to use Bickel's terminology, he thought,
and I auree with him. that the Whig-conserva.
tuve wav of thinking is essential to good poli-
tics. hrence to good law, hence to good lawvers.
hence 10 good law schools. It one were 1o look
tor a model ut such thought. it is to be tound,
for example. in The Federalist Pupery. If one
were to look for the antithesis of it. it would
be in much of the highlv abstract. philosophic
writing and thinking now enjoving sumething
of a vogue in some major law schools.

Here. I think. we ure close to the central
legacv of Alex Bickel. He left us an example,
in print and in person, of what it is not merely
to be a great lawver. nor again merelv to be u
great constitutional lawver, but to he a great
constitutionalist. He taught us to see the mar-
velous complexity ot our law and our soaety
and their innumerable reladons. He taught us
how to engage in retform and change. how to
decide what to keep and what to discard.

That iy one 1eison he tended to be hostile
to structuril 1etorm such as one man-one vote.
the abolition ot the electoral college. and all
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tinkerings with structural features of govern.
ment. “The institutions of a secular. democratic
government,” he wrote, “do not zenerally ad-
vertise themselves as mvsteries. But thev are.
What they do. how theyv do it. or whv it is
necess.ai
outwardly apparent.
must be assessed otten in sheer wonder,
they are tinkered with. lest great expec:
be not onlv defeated. but mooned 12
aciiievement oi their antithesis.”

Betore he died he began to worrv that
revulsion to the complex events summed up
in the word "Watergate” would lead to a wave
of reform that could do enormous damage 10
political institutions. He was right 1o worr.
The Federal Election Campaign Act. the spread
ot presidential primaries. the involvement of
the judiciary in toreign intelligence. the dimi.
nution of the Presidency, already a weak office,
and many other “reforms™ have been accom-
plished with a light-headedness that amounts
almost to hrivolitv. Thev will have and are hav-
ing totallv unanticipated and undesirable re-
sults. The same willingness to tinker with struce
ture in order to achieve minor or even ssmbolic
ends accounts for the movements to amend the
Constitution. Thus, ERA, the amendment to
give the District ot Columbia the status ot
state in Congress. and the movement to .buolish
the electoral college all rest on inadequate
comtitutional thought.

Alex’s imvight Howed from his organic
view ot society, The nostrums of ignorant phy.
sicians luve unintended and potentially disas-

to do what thev do is not alwavs
Their actual operation
hetuxe




trous consequences. It is no accident that one
of Alexs hLivorite savings was. “‘Unless it is
necessarv to change. it is necessary not to
change.” He utten spoke for reform but only
after thinking long. and thinking a second and
a thiyd dme. He lett us tar more sophisticated
about. and respectiul of, established wavs and
institutions than he tound us.

But he did more than that. He taught us
again aosevles an angle ot attack. o temper and
mode ot thoueht which 1s. | believe. ewsential
to the health ot representative government and
ity institutions.

Alex contrasted his own mode ot thought
with that ol thie soaal contractarians, In truth,
the contrast mav he more properiv with thinkers
whio love swstemns wnd transcendental principles.
He had the qicatest aversion to them. and not
merely becse he thought, in mv view rightly,
that they were impossible to construct logically,
but also heciuuse he thought them ulumately
inhuman and theretore pernicious. The ulti-
mate principles will never be found by the
legal philosophers because thev do not exist,
and the attempt to trame them must neces
sarilv become so abstract that much which is
valuable aud human is lett out.

This might be all right if system-building
were onlv an academic exercise. But it never is,
and particularly not when it is engaged in by
Lawrers, 1t s meant to guwide decision. which
means that real men and women must be bent
or trimmed to fit the abstractions, not the other
wir aruuids The wronalits o coanprehensive
s stems ceinds to e mantpuizuve and destruc
tve becate 1t must reduce hite to 1ts own terms
or admit intellectual error. which. to a person
who has committed evervthing to a speculative
enterprize. is to admit ultimate failure. That is
something intellectuals rarely do.

This habit of thought infects the courts
and encourages them to think that law is unim-
portant. Alex was content with what he called
“principles in the middle distance.” principles
that incorporate the values we have now. which
are of limited range. which will change over
time. which collide with and contradict one
another and which must be adjusted. compro-
mised. and 1rehned in their application. and all
this must be done in the tull knowledge that
the result is impermanent and all is to be done
again. To know that and nevertheless to devote
one’y lite and tull energies to the task is intel-
lectual and moral valor, It is to accept mor-
tality in a wav that the seekers ot abstract svs-
tems do not. -

Some ol this is what Alex meant when. in
speaking on the question “what is happening
to morality todas:™ he amswered. It threatens
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to enzulf us.” He meant that abstractions and
moral imperatives as guides to action would
make life intolerable. The politics of compro-
mise and adjustment makes eversvthing else pos-
sible. "Without it.” he wrote. “in the stark
universe ot imperatives. in the politics of ideal
promises and inevitable hetravals, justice is not
merelv imperfect but soon becomes in-
justice.” .

The institutions and the secular relivion of
the American republic are our best chance for
happiness and safetv. And it is preciselv these
that are wearcned and placed in jeopardy bv
the habit of abstract philosophizing about the
rights of men or the just societr. Qur institu-
tions are built for humans, thev incorporate
and perpetuate compromise. Thev slow change,
tame it deflect and modifv principles as well as
popular simplicities. And in doing that thev
provide safetv and the mechanism for a morality
of process. It follows that real institutions can
never he as pure as abstract philosophers de.
mand. and their philosophv must alwavs teach
the voung a lesson in derogation of institutions
for that reason. That is a dangerous lesson for
a republic.

Alex was appalled by the fArst manifesta-
tions of the ahstract, philosophical stvle in lezal
scholarship, Had he lived to see its prolifera-
tion in the law schools todav. he would have
attached it with a ferocitv it ites me pleasure
to contemplate even hypotheticalls.

In one of his last articles. “Watergate and

the [era] e la 07 o
Tl A - : soaloun
Hstituonal  peratit oo ahe Lanseeniental

mwrilities. There is Janger in the wiv we are

moving, Walter Bagehot wrote:
The characteristc danger of crear na-
tions, like the Romans and the Eng-
lish, which have a long nstory ot con-
tinuons creation. is that they may at
Lase tail rom not comprehending the
areat institutions  which  they huave
created.

It was Alex's constant attempt to under-
stand and o make us understand the 2reat insti-
tutions of constitutional covernment we hasve
created. Whether or not we will temuains 1o he
seen. Alex's death, perhaps. makes 1t dess Gkeiv
that we will.

Georee Fo Will wrote a column ~horth
alter A\lex died:

Hell, Hobbes said., iy rruthy seen
too Late. Republics—at least torranate
republics—can be wved tiom dann-
tion by a tew tomtituuonabios hie
dickel. Bur threats o repubin. are
many and comstant. Grear .onutu-
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Alexander M. Bickel

tionalists are few and mortal. Alexan-
der Bickel. the keenest public philoso-
pher of our time, died of cancer late
in this. his fortv-ninth vear.

That is the legacy ot Alex Bickel. a tradi-
tion of conatitutionalism that we badlv need to
keep alive—in the law schools. in the profession,
in the courts. and in the nation. This chair is
a means of perpetwanng that wadition. No
incumbent will ever equal Alex in range. depth,
and productivits. Some incumbents. doubtless,
will be in active upposition to Alex’s philosophy
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and may disagree with his entire approach. But
the chair wself, the mere fact that there will
alwavs be someone known as the Alexander M.
Bickel Professor of Public La®, will alwavs re-
mind us and those who come after us of the
man, his work. and the tradition which he fol-
lowed and enriched. That is no small thing. It
is a gift not onlv to Yale but to the law and
to American political democracy. To the school.
and to the donors who made this contribution
10 a memoryv and to a tradidon. all of us owe
a debt of profound gratitude.




Note cn Judge Bork's 1963 New Republic Article,
"Civil Righte-~-A Challenge™

In 19€3 Jucce Bork, ther z new member c¢f the Yale Law School
feculty, vrote an article ir the New Republic criticizinc
croposec public accommodatione legislaticn that eventually became
part cf the Civil Rights Act as undesirable legiclative
interference with private business behavior. This twenty-five
vear old article cannct legitimately be cited 25 a reascn not to
confirr Judge Rork.

Ter yearcs later, at his confirmaticn hearings for the position of
Solicitor Ceneral, Judce Rork acknowledged that his position had
been wrcong:

I should sav that I no longer agree with that
article....It seems to me I was onrn the wrong track
altogether. It was mv first attempt to write in that
field., It seems to me the statute has worked very well
and I do not see any problem with the statute, and were
that to be proposed today, I would support it.

The article was not even raised during his unanimous confirmation
to the D.C. Circuit ten years later, in 1982,

Judge Bork's article itself, like his subseguent career, makes
clear his abhorrence of racism: "Of the ugliness of racial
discrimination there need be no argument....”



Civil Rights—

THE NEW REFUBLIC
v, l4o

August 31, 1963

A Challenge -

by Robert 'BorL

Passions are running so high over racial discrimination
that the various proposals to legislate its manifesta-
tions out of existence seem likely to become textbook
examples of the maxim that great and urgent issues are
rarely discussed in terms of the principles they neces-
sanly ivolve. In this case, the danger is that justifiable
abhorrence of racial discrimination will result in legis-

lation by which the morals of the majority are self-
nghteously imposed upon a minority. That has hap-
pened before in the United States - Prohibition being
the most notorious instance - but whenever it happens
it is likely to be subversive of free institutions.

Instead of a discussion of the merits of legislation, of
which the proposed Interstate Public Accommodations
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stoaten an business  facilities
« moy Lo taran as the pretotype, we
elote wnether itas more or less cynical
rm2cr the commerce power or the Fout-
* 2r.Z whether the Supreme Ceurt is
: ~ t:tuuonal ont way or the
Lo .oy osound to the censtitu-
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T ettt © Lot biutien neg the Supreme
wonD ey REN “pnnapie The discussion we
oottt : .t re oot ar freedom that must be
T2torrt el ot oot or the merality of enforcing

i~z the Laeiy concezuences for
firvinr 1o du s

v.ar departure from freedom of the in-
s2se with whom he will deal is justified.

Ancrne. Gencral Nennedy appears to recognize but
= week 1z avoid these cuestions, for, in speaking on
Senmallor ottt o

. terore a congressional committee, he

seate trat the law would create no
F oo ncthing less than an ad-
rot care to defend the bill on

sirong disposition on the part of
islanon simply to ignore the fact
in 2 vital area of persoral liberty.
That it docs us epparent. The legislature would inform
asubsianuzl Bezv ef the citizenry that in order to con-
. the trades in which they are estab-
with and serve persons with
to associate. In part the willing-
n that loss of freedom anises from the
s irrationa: to choose associates on the
basis ¢f raz.al charactenstics. Behind that judgmem,
nowever, Lics an uneapressed natural-law view that
scme perscnal preferences are rational, that others are
iratiena:, and that 3 majority. may impose upon a
minority ats scaic of preferences. The fact that the
coerced sczic ot preferences 1s said to be rooted in-
moral order does not aiter the impact upon freedom. In
a soaicty that purperts to value freedom’as an end in
itseif, the simric argument from morality to law can
be & dangerous non sequitur. Professor Mark DeWolf
» surporting the proposed legislation, describes

southern epposition to “the nation’s objective’” as an

-
whom thcy S0 Rt wish
)

tevirg

ehott to preserve uply customs of a stubborn people.”

So ot OF the ugiiness of racial discrimination there
4

nees

¢ no argument (though there may be some pre-
sumption sr ident:fving one’s own hotly controverted
ams with the objestive og the nation). But it is one
thing, when stubborn people express their racial anti-
pathies in laws which prevent individuals, whether

white o1 Nepro. from deaiing with those who are will-
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ing, te deal witt ther and quite another to tell them
that even asinz.vaauais they may niot act on their racial
preferences in partruiar areas of life The principle of
such iegislation 1> tnat i 1 find your behavior ugly by
my standards moral or aesthene, and if you prove
stubborn abou: adopunp my view of the situation, 1
am justihed ir. having
righteous path: Trat
passed uphiness
Frosiom is a vaius of

the state coerce you into more
= atseil a prninajie of unsur-

very higt rrionty and the
pccasiore upen which inas sacniiced ought to be kept to
a minimum s necessany that the poice protect a
man frompassaut or theft but it i« a fong leap from
that to yrotecuion frem the insuit umplied by the re-
fusal ef another ind:vidual to associate or deal with
hum The Jatter involves a principie whose logical reach
is difficult to Limit. If it is permissible to tell a barber or
a rooming house owner that he must deal with all who
come to him regardiess of race or religion, then it is
impessible to see why a docter, lawyer, accountant, or
any other professional or business man should have
the night 10 discriminate. Indeed, it would be unfair
discrimination to leave anvbody engaged in any com-
mercial activity with that right. Nor does it seem fair
or rationai, given the basic premise. to confine the
principle to equai treatment of Nggroes as customers.
Why should the law not require not merely fair hiring
of Negroes in subzrdinate positions but the choice of
partners or assoCiates in a varnety of business and pro-
fessional endeavors without regard to race or creed?
Though such a law might presently be unenforceable,
there’is no distinction in principle between it and what
is proposed. It is diffcuit to see an end to the principle
of enforcing fair treatment by private individuals. It
certainly need no: be confined to racial or commercial
matters. The best wav to demonstrate the expansive-
ness of the principle behind the proposed legislation is
to examine the arguments which are used to justify it.

Perhaps the most common popular justification of
such 3 law is based on a crude notion of waivers: in-
sistence that barbers, lunch counter operators, and
similar businessmen serve all comers does not infringe
their freedom because they “hold themselves out to

serve the public.”” The statement is 50 obviously a fic-

tion that it scarceiy survives articulation. The very rea-
son for the propesed lepislation is precisely that some
individuals have made it as clear as they can that they
dc not hold themselves out to serve the public.

A second popular argument, usually heard in con-
nection with laws proposed to be laid under the Four-
teenth Amendment, is that the rationale which required
the voiding of laws enforcing segregation also requires
the prohibition of racial discrimination” by business
licensed by any governmental unit because “state ac-
tion” is involved. The only legitimate thrust of the
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however. s to enable
svatinote s threugh pecoramental vee of private or-
P27 220000 1 anterne oF eIl policy of segregation
Trate s orimoamentel St bcnvccn saving that
POSIatC LTt tne s e prnmary edecuon brocess,

w? Paituas s ot L atnon that mattess. to the

Proantt o ard Slewe Uhnieorate Tarty and saving
TN e annorosstessnit rtruse 3 Nepre patient bee
Tau-y o srate d v nes Mimoand cerufied his
CeTint 0 TR stoty 2ILT CDSIeT: must DE COm-
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Steement of paov through
STUN3 L PIOANC 3Ry €7 Cise it becomes possible
25677 INCNANS 0 € 84210 N every private action
Ore of tne shabtasr rorms of “argument” is that
er.oorses v 'ame: Rextorn when he desznibed the con-
tess over the publiz amtommodations bill as one be-
tween  human nehis and Cproperty nights” Presum-
acly ne enc ot “hber®. views has any difisculty decid-
i=f the gueston wher 55 conaisely put. One wishes
renethoiess that M:T Reston would explain just who
Fac riphits with respect to preperty other than humans,
i7 A demande to dear with B and B insists that for rea-
some sumidient 0 humsel: he wants nothing to do with
A 1 surrese even Resten would agree that both are
2oy

1

whoe How does the siuation change if we stipulate
tha: thev are standing on opposite sides of a barber
chair anc (Mt B owns it}

A number of pecple seem to draw a distinction be-
tweer commercial relationships and all others. They
fee. ust:fics. somehow, :n co'.'npelimg a rooming house
owrer or the prorrieter of a lunch counter to deal with
a.. comers without regard to race but would not legislate
acceptarce of Negroes into private clubs or homes. The
raticna.c appears to be that one relationship is highly
persona. and the other is just business. Under any sys-
temn which allows the individual to determine his own
vaiues tha: distinction is unsound. It is, moreover,
paten:ly failacious as a descriftion of reality. The very
bitterness of the resistance to the demand for enforced
integration arises because owners of many places of
business do in fact care a great deal about whom they
serve The real meaning of the distinction is simply
tha: some pecple do not think others ought to care that
mu.k abcot that particular aspect of their freedom.

One of the Kennedy administration’s arguments for
the bill 1s that it s necessary to provide legal redress in
order tc get the demonstrators out of the streets. That
cannot be taken seriously as an independent argument.
If southern white raciste - or northern ones, for that
matter — were thronping the streets, demanding com-
plete segrepation of commercial facilities, it is to be
hoped tha' no responsibic politician woaa uggest
passing a law to enable them 1o enforce their demuads

human nights” and that this is in no way ;
ctarped of one of the humans 1s colored and the other

'---.-M:.a.x.b.n

b tees @ tmet

i .
in court. In this connection, it is possible to be somewhat

lcs\:\an enthusiastic about the part played by “moral
d

[ DN " el

eadées” in participating in demonstrations against pri-
vate ptisons who discrimiral® in chdice of thpir pa-
trons. It ‘feeds the danger of the violence which they
are the first to depleze. That might nevertheless be
tolerable if they were demonstrating against a law that
coerced discrimination. They are actuaily part of a mob
coeraing and distributing other private individuals in
the exercise of their freedom. Their moral position is
about the same~as Carrie Nation’s when she and her
followers invaded sataons.

Though the basic objeeyon is to thHe law’s inpact
upor individual liberty, it is ulso appropriate tq ques-
tion the pracucality of enforcing a law which runs con-
trary to the customs, indeed the moral beliefs, of a large
portion of the country. Of what value is a law which
compels service to Negroes without, close surveillance
to make sure the service is on the same terms given to
whites? It :s not difficult to imagine many ways in
which barbers. landlords. lunch counter operators, and
the hixe car nominally comply with the.law but effec-
tively discourage Negro patrons. Must federal law en-
forcement agencies become in effect public utility com-

. missions charged with the supervision of the nation’s

business establishmdnts or will the law Become an un-*
enforceabie symbol bf hypocritical righteousness?
It 15 sad to have to defend the principle of freedom

in this context, but the tash ought not to be Jeft to those + *

a3
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seurhesn pos tacan: whe only a short while ago were
derendirg laws that onivreed racal sepreganon There
Cee oo ton whoe favor racial equaiity who aleo per-

LU 0T 2o wiiltp te give pnimacy to the value of

treca iruyyic A short while back the major-
I ¢ raiesand antelicoreal leaders op-
voed o e manien eoeof UMeCanthvaem” and
S.ottoeotteens oooutd o Raton thot the jssue was
o eneher o et om owes peod o ol bet whether
memoeop ot e fnoe o ted and taie ac they pleased.
Troestsatrowloete teen 1z b running with the other
o tm ot Y int oassit s the same. It is not

whether racal rreudize or preference is a good thing
butowiermer inanacual men ought to be free to deai

ard associate with whom they pleace for whatever rea-
sons appeal to them This time “'stubborn people” with
“uply custame” are under attach rather than intellec-
teals 3nd academicians, but that sort of personal com-
pansor. sureiv oupht not to make the difference.

The troubic with freedom 1¢ that it will be used in
wavs we abhor It then takes great self restraint to
ave.d sacnifioe nf it just this ence te another end. One
mav agrec that it iz immoral to treat 2 man according
te fo race o 'ei:g on and ve! guesticn whether that
mora, pretetence deserves e.evation to the ieve! of the

Frincpie g :ndiviaual freedom and self-determination.
lf every tme an intenselv-felt moral principle is in-
veived we spend freedom we will rur short of it

Civil Rights— A Reply

Ve D oradlco s commentary on avil nghts over

\ ‘& make 1t obvious that the editors dis-
aprec emphanzaly watt Mr Beras thesis. Yet his fears
.« proposed legis’ation are shared by many
Amernicane, nciuding many readers of the New Repuo-
0. s¢ they deserve both a forum and an answer.

Ir discussing the law we share Justice Holmes’ pref-
ercnce !'o' arpeais to eaperience rather than logic. In
the hLght ¢ recent Amerncan experience Mr. Bork's
.:r:.;\_"nc*' cseerms t0 have several defects.

First. Mr Bork speats about the “freedom of the in-
Sradual’ as if the cwrers of hotels, motels, restaurants
ard other pubnac accommodations were today legaily
free to serve whomever they please This, as everyone
hnows, 1s scldem the case For centuries English com-
men law o..xga!ed mnhcepers to accommodate any
weil-behaved traveiier, and his horses. Most states have
teday embodied this tradition in public accommodation
statutes. In the North. these statutes generally require
a restaurant, hotel or mote! to accept all sober and or-
derly comers. regardless of race. In the South, Jim
Crow leg.siatior. enacted at the end of the nineteenth
century unt recently required the owners of public
estabinhments to segregate their facilities. The Su-
preme Court has rnow declared the Jim Crow statutes
unconstitutional bu! even today the owner who wants
to serve both Neproes and whites is hikely to have dif-
heuity exeraising his aewly acquired “right” in many
arcas. Mr Bork would presumably deplore the whole
tradition that "public accommodations” must provide
public service as well as private profit. But he cannot
maintain that new lep:slation in this field would mean a
sudden increase of government intervention in private
affairs The Administranior’s civil rights bill would sim-
ply extend to the national level principles and practices

’ .
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long emplioyved localiy. .

Experience also argues against Bork's equation be-
tween the distress caused by having to serve a Negro
and the distress caused by refusing to serve him. Both
exist, and both deserve consideration, but no amount
of rhetoric about freedom can give them equal weight,
Despite what Mr. Bork says, the “loss of freedom”
caused by having to serve Negroes is in most cases
pecuniary, not personal. If personal freedom were to be
protected we would need legislation allowing individual
waitresses, hotel clerks and charwomen to decide whom
they would serve and whom they would not. The fact
is. however, that such pecple must serve whomever
their empioyer tells them to serve, and refuse whom-
ever he tells them to refuse. The right to segregate is,
as everyone but Mr. Bork admits, a right deriving sole-
ly from title to property. It is neither more nor less
sacrosanct than other economic privileges. It can be
regulated in the same way that the right to build a
restaurant on one’s residential property is regulated.

There are. of course, some owners of public estab-
lishments who have personal contact with the clients
- the much debated case of Mrs. Murphy's boarding
house. Perhaps such establishments should be exempt
from the proposed public accommodations law. But
even here the claims of private freedom must be weigh-
ed against the claims of public convenience.

Government without principle ends in shipwreck;
but government according to any single principle, to the
exclusion of all other, ends in madness. Mr. Bork’s prin-
aiple of private liberty is important, and his distrust of
pubiic authority often justified. But to apply this princi-
ple in disregard of all others would today require the re-
peal of the industrial revu?tion. Perhaps, however, that
is what Mr. Bork wants. Tue Epitors
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Correspondence

C:vii Rights — A Reicinder

Sors

Your editorial repiy to my article on
the rupiic atcommodatiens bill {""Cival
Rights = A Challeage.” August 31) does
not reveal whether vou perzeive in this
case a principle which takes precedence
over that of individual liberty, what it
is, or whv it should prevail. 1 gather
that yvou feel strongly, but that is not
enough Until one is shown a competing
principle, he may be excused his reluc-
tance to sacrifice freedom.

A principic 1s required because a so-
aicty which values freedom as well as
democracy must face the task of de-
firanp those aspects of life in which the
majonity may properly coerce the in-
dividuai through law and those in
which 1t mav not. Though your reply
would indicate it, | find it hard to be-
lieve that you are really among those
who require no license for coercion
other than their own preferences (read
“intenst moral convictions,” if you
Iike) That would make numbers and
strength of passion the sole principles
of legislation. | think some better stand-
ard is both required and attainable. Its
precise statement mayv be beyond our
presers capabilities, but 1 sugpest that
the prcposed lepisiation, which would
coerce one man to associate with an-
other on the ground that his personal
preferences arc not respectable, rep-
resents such an extraordinary incursion
into individual freedom, and opens up
so many possibiliies of governmental

coercion on similar principles. that 1t”

oupht to fall within the arca where law
1s regarded as improper.
Your reply on the basis of “expertence”

aiso seems deficient The historical es-
1stence of common law duties and loza!
statutes parallching the proposed federal
iaw does not an any wav demonstrate
the cr that theur principle
oopht to te estended Cven wider of the
math iy vour sugrestion ¢hat personal
trpedem ¢ not reallv invoived because
$oar were Twe would nced lepislation

wisdon

alowirp andividual waitresses, hotel
¢.erhe ané charwomen to decide whem
they would serve and whom they would
nct” Ir fact, such persons have pre-
cisciv that freedom. Your suggestion
that thev do net can oniy be supported
by ecuaung the individual emplover, for
whom the waitress need not work. with
the government, which no citizen can
escape. To employ such an equation is
to confess inability to see the difference
between a contract and a statute.
Insistence that title to property is in-
veived in the right to discriminate with
respect to its use advances the argu-
ment not one whit. One must certainly
own a barber chair in order to refuse to
let another man sit in it. But the dis-
covery of something called “property”
in the situation does not of itself render
the desires of the titleholder inferior to
those of every person lacking title. A
question of personal freedom is inescap-
ably involved and cannot be exorcised
by calling it an ““economic privilege” -
not even if you say it three times.
Robert H. Bork
Yale Law School

Dropouts and the Draft

Sirs:

On August 17 you published a note,
*Dropouts and the Draft.” Let me start
by analyzing some of the more dubious
statements therein:

"Unlike schools, the Army is organ-
1zed on the assumption that its re-

cruits are dimwits.”

Well, ! don't know how long it has been

since whoever dreamed that sentence

up has been subjected to Army training
but as of now the Army is organized
for training on the basis that its average
recruit has the intellectual level of a
median high school sophmore or junior.
Now while those are admittedly not
Olympian heights. they are somewhat
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Sontor Tessey., You would have advised the court against it

My T3 T wonld have—it is a hitle hmvd to speak without putting
o o mstimtienal context. I it were that kind of an important case
Voo e the Solicitar General would confer with other members of
T Twemiac Diepartment about it In that kind of conference 1 would

“cadvised against urging a “onc man, one vote” position. I would
s boove wighied, whether iy advice were accepted or not. to explain
“o e caurt that there were the following options. kinds of roads the
vt meht take, and try to explain to the best of my ability what I
covs derad ta be the benefits or costs or detriments to each such option.

Senator Tessey, And that despite the fact that the Attorney Gen-
cial requested yon to argue in favor of “one man, onc vote?”

AMre Bonk, Tthink T wonld =av to the Attorney General at that time.
=T witl da e T alsa wonld advise that we explain to the court. since
we have an obligation to the court that a private litizant does not
Atvmavs have, that we explain to the court what some of the problems
worin that approach may be and what alternative approaches there
Loaoat e

Scoater Tessey, Well if a Yone man. ane vote™ case should arise
v L von ave the Selicitor General, would yvou file an amicus brief
stompting 1o limit the doctrine of “one man. one vote™ as enunciated
Cthe eoart ? .

M Bonk. I have not made any decision about it. Senator. in fact
“. 1 not even thought about it. T do not think it is likely to come up
hr~auee the eourt has on its docket this term reapportionment cases
frons all over the country. and 1 think it is a good guess that they
intend to review that entire field. Whether they will confirm “one man.
cove vate” 6r move to some other position, I do not knos.

Senator Tusyey. Do vou think that you conld sign a brief that was
foconsistent with vonr personal views?

M:. Borx. I think T can, Senator.and T know that T have.

Senator Tuxxzey. 1 have ather questions but I do not want to take
the time if there are others who have questions.

Senator Hriswa. Go ahead.

Semtitor Texney., In an Aungust 1963 New Republic article vou
opposed the enactment of the then proposed Interstate Public Accom-
modations Act. Ina subsequent jetter. vou stated :

The proposed legislation, which would coerce one mnn to associate with
chinther on the ground thnt his personnl preferences are not respuctable, repre-
sente such an extraordinary incursion into Individual freedom, and opens up go
many possibilitles of governmental coerclon on similnr principles, that it ought
tro f11 within the aren where lnw §s regarded as improper.

In light of this statement of your beliefs. I would Jike to ask you a
few questions about enforcement of the Civil Rights Act.

Mr. Bork. Senator, may J——

Senator Traxey. Yes. X

Mr. Bork. T should say that T no longer ngree with that article and
T have some other articles that I no longer agree with. That happens to
b one of them. The reason 1 do not agree with that article, it seems to
me I was on the wrong tack altogether. It was my first attempt to
write in that field. Tt seeins to me the statute has worked very well and
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I donot see any problon with the statute, and were that to be proposed
todey T wouid support it

Senater Matinas, Woulib the ¥ nator from California yield for just
“rnatoan the light of his previous generous offer.

Seoator Tessey, Yes

Sonator MaTnnae Tounfortunately, have to leave the committee in a
frvotmites and 1 have just teo or three very brief questions.

Lot rc sy, first of o) that 1 was considerably encournged and
poeassd Ly the collogquy between: you and Senator Hart in which yon
~wated vour eonviction, which is a conviction I share. that the Con-
gress is »0ll the repository of the power to decide the issne of war
andd peace. 1T s an amportant statement on vour part and one that 1
weleome and applaud.

You sard that this was just a1 general constitutional conviction on
vosr part. not one that you had thonght out in its tactieal aspects and
Low it wonld be implemented. I would like to offer one possible means
of maplementing 1t one that 1 certainly hope we will never resort to.
ch that 1 hope that the Inbricant of goodwill that has kept the Gov-
criment working for so long will prevent us from ever resorting to,
bt it as the simple act of one Chamber of the Congress. either the
House or the Senate. failing to concur in an appropriation bill to
~upply the funds to continue hostilities.

It would seemi to me. and 1 would like to ask you what your attitude
wonld be. that this would simply be the end of it. if either the House
or Senate did not approve an appropriation bill or did not act on it
one wav or the other.

Mr. Bonk. Senator, I must say T really have not studied thiz aspeet
«f the question at all. What we have, what the Senator had there, is
thit 1 was a disenssant on a panel. and the panel was about the Cam-
bodian meursion, and 1 was meiely suggesting the range of powers
that 1 thought the Constitution suggested were appropriate to the
Pre<ident. on the one hand. and the Congress, on the other. and I am
afraid that is about as far into that field T have gone. Ultimately. I
think. war or peace is for the Congress. I have not really thought
about liow, in varying situations. the Congress makes its will known
1f 1t wshes to.

Senator MaTtiias. 1 feel that as you enter the field you are on the
right path and I walk with vou.

I have only one other question to ask and it is are you currently
of counsel in any active litigation?

Mr. Borr. I am currently an attorney for two plaintifis in anti-
trust cases in New Haven. I intend. if confirmed, to wind up my par-
ticipation in those cases altogetber very shortly.

Senator MaTtiias. Either to resign as counselor or——

Mr. Bork. In fact, I have fled n motion in one case to withdraw
as counsel. The judge asked that I stay in for n while longer. and I
thought it was proper to do so unti] confirmation or something of
that sort occurred, because it s a case I started and had been the prime
mover in it.
Senator MaTuas, It would seemn to mye that it might be helpful to
vou for your protection as well as being of help to the committee to
ive us some official notice of the title of those cases, not at this point,
ﬁnt to supply it for the committee at some point.




1388 141 FEDERAL REPORTER. 2d SERIES
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Vice Admiral Lande ZECH, Chiel of
Naval Personnel, et al.

No. 82-2304.
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District of Columbia Circuit

Argued Sepl. 29, 1943
Decided Aug. 17, 1984.

Rehearing En Banc Denied
Nov. 15, 1984.

Discharged Navy petty officer brought
action seeking w enjoin discharge and an
order for his reinstatement. The United
States District Court for the District of
Columbia, Ofiver Gasch, J., rendered sum-
mary judgment for the Navy, and appeal
was taken. The Court of Appeals, Bork,
Circuit Judge, held that: (1) District Court
had subject-matter junsdiction, and (2)
Navy's policy of mandalory discharge for
homosexual conduct does not vislate consti-
tutional nghts to privacy or equal protee.
tion.

Aflfirmed.

Opinion on rehearing, I) U.Cir., 746
F.2d 1579.

1. Federal Courts ¢=141

District count had jurisdiction of action
by discharged Navy petty officer chatleng-
ing constitutionality of mandatory dis-
charge for homosexual conduct. 5 IS,
CA 5702 28 US.CA. § 1031, USCA.
Const.Amends. |, 5, 14.

2. Courts &=96(3)

Supreme Court's summary disposition
of a case constitutes a vole on the erits
and as such is binding on lower federal
courts.

3. Armed Services 3211, 22

The military has needs for discipline
and good order justifying restrictions that
go bevond the needs of civilian society.

“Siung by desgnation pursuant 10 28 USC

4. Constitational Law &>R2010), 242.1(3)

There is no constitutional right o en-
gage in homosexual conduct and, hence,
Navy's policy of maundstory discharge for
homosexual conduct iz not violative of any
constitutional right to privacy or equal pro-
tection as unigue needs of the military just
ify determination Lhat homosexusl conduct
impairs ita capacity to carry out its mission.
USC.A. Const Amends 1, 4. 5, 9, 14

Appeal from the United States District
Court for the District of Columbia (Civil
Action No. 81-00333).

Stephen V. Bomse, Sun Francisco, Cal,
with whom Steven M. Block, Leonard
Graff, San Francisco, Cal., and Calvin Ste-
inmetz, Washington, D.C, were on the
brief, for appeilant.

Williain G. Cele, Atty., Dept. of Justice,
Washington, D.C., of the Bar of the Dis-
trict of Columbia Court of Appeals, pro hac
vice by special leave of the Court, with
whom J. Paul McGrath, Asst Aty Gen,,
Authony J. Steinmeyer, Richard A. Older-
man, Attys., Dept. of Justice and Stanley 5.
Harris, 1.8, Ay, Washington, D.C. (at
the time the briel was {filed). were on the
brief, for appelices. Marc Johnston, Auty.,
Dept. of Jusuce, Washington, D.C., also
entered an appearance for appellces.

Charles Lister and Arthur B, Spatzer,
Washington, D, were on the bnef, for
amicus curiae urgmg remand.

Before BORK aml SCALIA, Circut
Judpes, and WILLIAMS," Semor District
Judge, United States District Court for the
Central District of California.

Opinion for the Court filed by Circuit
Judge BORK.

BORK, Circuit Judge:

James L. Dronenburg appeals from @
district court decision upholding the United
States Navy's action admunistratively dis-
charging him for homosexial conduct. Ap-
pellant vontends that the Navy's policy of

§ 2941d)
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mandstory dhischarge (e homusesual ton
duct violstes lus coustitutional nghts to
privacy and equal protection of the laws
The district court granted summary judg-
wwent for the Navy, holding that private,
ronsensual, homosexual conduct is net con-
stitutionally protected. We affirm

I

On Aprl 21, 1981, the United States
Navy discharged James L. Dronenburg for
homosexual canduct  For the previous
wne years he had served in the Navy as a
Kurean finguist and cryptographer with a
top security clearance  During that time
Le maintained an  unblemished  service
record and earned many vitations praisiug
lus jobr performance. At the time of his
discharge Dronenburg, then a 27-year old
petty officer, was enrolled as a student in
the Defense Languasge lnsttute in Monte-
rey, Califorma.

The Navy's mvestigation of Dronenburg
begran eight inonths prior o the discharge,
i August, 1980, when a 19 vear okl ses:
man receait and student of the Language
lustitute made sworn statements implicat-
ing Dronenbarg in repeited homosexual
arcts. The appellant, after initially denying
these allegations, subsequently  admitted
thit he was a homosexual and that he had
ri peatedly emyraged in homosexual comluct
i a barracks on the Navy base. On Sep-
teher 18, 1980 the Navy pave Dronen-
hurg formal notice that it was considering
wlministratively discharging him for mis-
canduct due 1o homosexuval acts, a violation
of SEC/NAY Instruction {1900.9¢C (Jan. 20,
1978), Juint Appendix (“J.A) al 216,
which provided in pertinent psrt, that

b ischarge (o0 homsosevual conduce was nan
nwvarably mandatory.  Instruction 1900 9C £ ob
t1an. 20, 1978) provides thar

A member whuo has solicued. attempicd. or
engaged in a homosexual act on a single s
stan and whe docs not profess or demuonstraie
proclivity to 1epeot such an act may be con
sudered for vetention in the hight of atl sele.
vam cucumsiances  Heteation s s be per
mitted onty o the aloresaid conduct 1 nen
fikelv 100 present anv adverse impaa esther
upon the membier s continued pertormance al
mditary duttes or upon the readiaess, «tlicien
oy, or moraic of the unu o whth the meinber

fatiy member {of the Navv] who soloits,

attempts or engapes i homosenual acts

shall normally be separated from the na-

val service. The presence of such a

member in a military environmenl seri-

ously impars combat readiness, efficien-

¢y, security and morale !
On January 20 and 22, 1981, at a hearing
before u Navy Administrative Discharge
Board {“Board") Dronenburg testified at
length in his owh behall, with counsel rep-
resenting him  He again acknowledged en-
gaging i homosexunal acts in 3 Navy bar-
racks.

The Board voted unanimously to recom-
mend Dronenburg’s discharge for miscon-
duct due to homosexual acts. Two mem-
bers of the Board voted that the discharye
be characterized as a general one. while the
third member voted that the discharge bhe
an honorable wne  The Secretary of the
Navy, reviewing this case at appellunt's
request, affirmed the & (harge but or
dered that it be charactertzed as honorable
On Aprid 20, 1981, the appetlant filed suit in
district court challenging the Navye's policy
mandating discharge of all homosexuals.
The district coart granted summary judy-
ment for the Navy

.

{11 As a threshold matter. we must dis-
pose of appeliees’ contention that the dis-
trict court facked subject matter jurisdic-
tion over this action.  According 1o appel-
lees. the dovtrme of severeysn immunity
precludes the brnging of this ucuon except
insofar as the Tucker Act permits damage
suits in the Ulaims Court.  Brief for Feder

11 asyepned ethier at the tite of the condint or
a1 the tune ol processing accosding 10 the
alicrnsines wt forh bherem,
JA ot 2B Moreover the Secreiary of the
Navv tesained the power to keep a person in
service desprie humiosewaal conduct un an ol
hoo basis tor reasons ol mshitan necessity,
These tegulationy have smoe been replaced by
SEC.'NAV tnstrucnon 1900 913 {Mar 12, 1981)
which implements a Depariment ot Delense i
rective, A st 219 The puliy of 1900 9C,
under whah appeilamt was discharged 15 con-
tinued 1 tifect by 190U OD
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al Appellees at 11-16. Appellees reason
that the appellant's action is essentially one
for damages; specifically, back pay agamst
the government. The Claims Court, appel-
lees allege, has exclusive junisdiction over
such actions where, as here, the aniount 1s
in excess of $10.000. In the alternative,
appeliees claim, appellant may waive the
damages to the extent they exceed $16,000
and bring the suit in the district where
Dronenburg resides, the Northern District
of California. Brief fur Federal Appellees
at 15.

This cirewit has held in a case remarkably
similar to this vne that the federal courts
have jurisdiction to determine the legality
and constitutionality of a military dis-
charge. Matlotich v. Secretary of the Air
Force. 591 F2d 852, 859 (D C Cir 1978).
Matiovich, like the appellant here, chal-
lenged the Air Force’s decision to discharge
hin based upon his homosexual uctivities.
In vacating and remanding the determina-
tion 1o the district court, this court relied
upon the “power and the duty {of the fed-
eral courts] to inquire whether a military
discharge was properly issued under the
Constitution, statutes, and regulations.”
591 F 2d at 839, citing Harman v Bruck-
er, 355 11 5. 579, TR S.CL £33, 2 F Ed 24 501
(3958 Van Bourg r. Nilze, 388 F 2 557,
563 (D C Cir 1967), Haodges v Callaway,
499 F2d 417, 423 G Cir 1971, We are
bound by that prior determination and
therefore are not free to refuse to hear this
case on jurisdictional grounds.

We are further hound by another decrr
sion of this court holding that “the United
States and its officers . are [not} insulat
ed from suit for injunctive relicl by the
doctnine of sovereign immunity ' Schnap-
per v. Foley, 667 ¥ 24 102, 107 (D C Cir
1981). cert. densed, 455 U'S M4, 102 S C1
1446, 71 L.Ed.2d 661 ()982). Nee also Sea-
Land Service, Inc. 1. Aluska R.R. 839
F.2d 243, 244 (DO Cir 1984y, Tu Schnap-
per. the complainants alleged that certain
afficials of the Adminstraive Mfice of the
1. ln vy amendcd complaim, appeitans ehiminai.

ed any damages claim  Repis Brrel of Appet
fant a1 6 n. 6. Speaihath, appellant seeks io

United States Courts and the Register of
Copyrights violated, among other things,
various provisions of the Constitution, the
old Copyright Acts, 17 US.C. § 105 (1976)
and 17 USC. § 8 (1970), and portions of
the Communications and Public Broadeast:
ing Acts 667 F 2d at 106. The complaint
sought injunctive and declaratory relief, as
does the complaint here.? In finding that
the District Court for the District of Co-
lumbia did in fact have jurisdiction, the
court held that 5 U S.C. § 702 was intended
to waive the sovereign immunity of the
United States in suits for injunctive relief.
That section provides, in part, lhat
[a]n action in a court of the United States
seeking relief other that [sic] money
damages and stating a claim that an
ageney or an employee thereof acted or
failed to act in an official capacity or
under color of legal authority shall not
be dismissed nor relief thereon denied on
the ground that it is against the United
States
5 US.C. § 702 (1982) In discussing the
legistative history of this section, the court
said:

The leygbavve history of this provision
could nat be more fuewd. 1t states that
this language was intended “to eliminate
the defense of sovereign immunity with
respect to any sction in a court of the
United States sceking reliefl other than
money damapes and based on the asser-
tion of unbiwlul official action by a fod
eral official " S Rep. No o 996, 91th
Cong , 2d Sess at 2 (1976}

Schnapper. 667 F 2l at 108 The court
also noted thay the Seniate Repurt hl ex-
pressly stated that “the time [has] now
come to elimmate the sovereign immuniy
defense in all equitable nctiwna for speaifie
relief against a Feeral agency or officer
acting m an of ficial capacity ™ Id., quoting
< Rep. No. 996, 94th Cong., 2d Seus. T8
€1976). The Schnapper court concluded by
stating its belief that “'section 702 cetans
the defense of sovereizn immunity only

have this o enjoin the Navy from discharg
ing um and order tus teinstatemeni.  Com:
plaat a1 12, J.A v 12
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when another statute expressly or implicit
ly forecloses injunctive rehel " Id. Be-
ciurse no such statute has been pointed to
by the appellees here, we are bound to take
jurisdiction over this case ?

H18

Appeliant advances two constitutional ar-
puments, a right of privacy and a right to
cyual protection of the laws. Resolution of
the second argument is to some extent
dependent upon that of the fust Whether
the appellant’s asserted constitutional right
to privacy is based upon fundamental hu-
man rights, substantive due process, the
ninth amendment or emanations from the
1l of Rights, if no sach right exists, then
appellant’'s right 1o equal grotectson is not
infringed unless the Navy's policy is not
rationally related to a permissible end.
helley v. Johnson, 425 1S, 238, 247 -49, 96
SO 140, 145 47, 47 L Ed 2d 708 (1976).
We think nesther right has been violated by
the Navy.

A

According o appellant, Grswold » Con-
weoettent, G810 US 4TY, R6 S CL 1678, 14
Db 20 510 41965}, and the cases that camne
after i, such as Loveng v Virgrme, 384
S 1 87 SCL 1817, 18 LEd2d 1610
(1967); Eisenstadt v. Barrd. 4056 U5, 438,
S CL 1029, 31 LD 2d 349 {1972y, Roe o
Wode, 410 US. 113, 93 SCt. 705, 35
LR 20 147 973, and Carey o Popula-
tron Services International, 431 1) S, 678,
41 S.0L 2000, 52 1L ED 2 675 (1977), have
“developed a right of privacy of constitu-

3 We note thar there has been some disagree
ment on the question whether S USC. § 702
{1982} does 13 fact warve sovercign mmuanitv in
suits under 28 USCo § 1331 (1982)  The Sec
e Corewnt st held s an aliesnative ground
o g coneest deason, tha the 19786 amend
mcuts 10 § 702 “did not remove (he delense of
sovercien nnmunity i actsons under (28 USC )
& T Lstate of Watson v Blumenihal, S86
) 2 92s, 932 12d Cir 1978)  {ater, however,
annther of 1t aican's pancls, one which in
thaded wathis 1t the author ol the opinion
Warson, disagrerd with that deteomnation, B K
Tostenorent B v Uhieted Srates. TUS F 2d THY.
T23 020 Co 1980 as have the Thad, Fitth, Sisth
ared Noath Curcunts. fadfee v Umied Stares, 592
Ford 202, M- i Osr ), cers demed, 131 USS.

tional dunension ” AppeHant’s  Opening
Brief on Appeal at =15 Appellast finds
in these cases “a thread of pomeple  that
the government should not interfere with
an imfividual’s freedom to control intimate
personal decisions regarding his or her own
body” except by the least restrictive means
available and in the presence of a compel-
ling state interest. Id at 15 Given this
principle, he urges, private consensual ho-
masexual activity must he held o fall with-
in the zone of constitutionally protected
prvavy .

§2.31 Whatever thread of principle may
bre discerned in the rightuf privacy cases,
we o nut thik it is the one discerned by
appellant.  Certainly the Supreme Cuourt
has never defined the right so broadly as to
encompass homosexual conduct.  Various
opinions have expressly disclauned any
such sweep, see, g, Poe o Ulhnan, 367
U5, 487, 553, KL S Cu 1752, 1782, 6 |, Ed 2d
989 (1961} {Harlan, J., dissenting from a
decision that the controversy was nol yet
justiciable and expressing views on the
merits later substanually adopted i (s
wold ) More ta the point. the Court i Doe
v Commonwealth’s Attorney for Rick-
mond. 125 US. 401, 96 SCU 89, 07
1.Ed 2d 751 (19764, summuarily affirmed a
district court judgment, 303 ¥ Sapp 1199
(£ 1 Va. 1975), upholding a Virgima statute
making it a crininal offense o engare in
private  consensual  hamasexual  conduct.
The district court in Doe bad foand that the
right o privacy Jdul not exteml to private

461 99 STt e ot Ed2d tuss 11979),
Sheehan v lrnev & bir force § whange Senvice.
619 1.2d 1132, 1139 (Sih Cir 1980), revd om
vther groundy. 456 LS 728, 102 SCL 8. 12
£ Ed I8 S0 118), Warnin v Dereston, Ihpt of
Treasury, 672 | X4 SO0 401 92 toeh Cu E9HD2)
iper cunamy Heller v Middendory. 632 1 X
788. 796-97 {9h Cir ), cert Jemed. 452 U5 905,
101 SCU 3030, 69 1 1.d 2d 105 (19R0 Ser P
Dater. P Mishkin 1 Shapero & [T Wedhsler.
Hare & Wechsler's The bedecul Coures and the
Fodernl Svaitem 316 (2d ed Supp 1R} ("Siace
the Adnnantratne Peneduie A does noe et
conter juniadution, Jihe detcimunanos wn Wat
son § would mean, would st not, dhat the amend
ments had o etfect oo immuonas ar 3l177)
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/
« St ol none of these covers a right w
homosexual conduct.

The question then becomes whether
there is a more general principle that ex-
plains these cases and is capable of exleap-
olation to new clamms not previously decid-
ed by the Supreme Court It is true that
the principle appellant advances would ex-
plain ali of these cases, bul then so would
many other, less sweeping principles. The
most the Court has said on that topic is
that only rights that are “fundamental” or
“imphcit in the concept of ordered liberty”
are included in the right of puvacy  These
furmulations are not parucalarly heipful o
us, however, becanse they are less pre-
senptions of a mude of reasoning than they
are  contdusions  aboul  particular  oghts
enuncrated. We would find 2t nnpossible 1o
conclude that a right o homosexid von-
duct is “fundamental” or “hnplien in the
eoncept of ordered Siberiy' unless any and
all private sexual behavior falls  witlun
thuse vategorwes, @ conclusion we are un-
willing to draw

ln dealing with a wopic hke this, i which
we are asked 1o protect [rmn regulation a
form of behavior never before protected,
and wdeed tradivonally combemned  we do
well to bear in mind the conceens expresued
by Justiwe White, dissentayr in Mome
City of Eust Cleveland, 13% 115 114, 544,
97T S L 1Bia2, 1958 59, Oz L Edud o
QUTTE
That the Court has winple precedent for
the creation of new constuutiomd rihrs
should not lead (U to repeat the process at
will.  The Jiliciary, mebading this Conr,
is the most vulnerable and comes nearest
to sllegitimucy when it deasls with judge

lommay be ondy candad to sav ot s et thar
the author ol this opiron. when in acadomn
fite, expressed the view that oo oot shoyld
create new consitubicaal nghts, that s nghs
mus be laniv denved by samband smodes of
legal interpresavson boom he texs, denctone, ol
fustory of the Conststuion  (h s 11 s been
apth put. “the work of the polinal branches iy
10 be imvahdated vnilv in accond waith an anter
ence whow sthing ponn, whose ode g
premuse, is lanh dicoverable 1w the o
ton That the complete interence will am by
Iound thete  baocanse the sitaation oy ot filofy
o have been loreseer—, genctathy conmnun

made consttubiond law having hitde or
no copnmizable rools in the lanpuage or
even the design of the Cinstitution te
alizing that (he present conslruction of
the Duc Process Clause reprvsents o ma
jor adicid loss on s terms, as well as
on the antictpation of the Framers, and
that much of the underpinning for the
broad, substantive “application of the
Clause disappeared in the contlict be
tween the Executive and the Judiciary in
the 1930's and 1940's, the Court should
be extremely seluctant to breathe sull
further substantive content into the D
Process Cliuse so as to stoke duer Jog
islation adopted by a Stae or aty o
promsite its welfare. Whenever the Juds
ciary does so, it unavoidably preempis
for itself another part of the governance
of the country without CRPress consuty-
Lional authoriy

Whatever s appheation (o the Supreme
Court. we think tis admonition should e
taken very senoustv by anfevier federal
courts.  No doubt there 15 “ample prece-
dent for the creation of new constitntional
rights.” but, as Justice Whate sard, (he cre-
ation of such riznts “eomes nearesq 1o lle
piaey” when pedyres make “law having
ittle g no cogoizadde coats m the tasguage
or even the design of the Constitution.”  {f
it s an amy deeree doubtful that the Su
preeaie Court Chould frech ereate new con-
stitatinal eigehits. we tunh o certam that
lower eourts s houhd notido s We have no
winbanee from the Constitnlion or ax we
have Shown with sespeet 1o The vane
hanpl. fenm artieatated Supreme Conrt pron
viphe I vonris of appeals should, mo<uch

ground ™ 1 YW Deseceacy and [hsirast 2
CIOR0) These viens wie however, comipletely
savlevant g the Tomcion of 4 vann pudec
The Suprenre oy has deceded thas 0 mav
VR nen consntmieeal vpldas amd) as gudees
b comstttoaadle el courts, we sie aed
absoluteh bo e detenmimaton e anly
guestions ope i for g are whadw the Supreme
Covr has crested 3 ogehe whach, farhy detined,
corers the case betimne s o whiether e Su
preme Cond has speabicd womade of anahvas, a
methodotopy wineh hors by appis . eaches
the e ne g nowe deode
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D aieane e bl o s ate mew et
troeby e vobiise e v wabd e o
that many wonhl oy wde Sapreos Court e
Gew g opreat beely of guedpe ade Liw
winddd grow up, sd we woabd have e
ciptfed] tor {outsedves ] another part al the
guevernance of the ountry without express
constitutivnal authonity.”  H the revalution
in sexual mores that appeflant proclams =
ui facl ever to arrive, we thuk @ must
arave through the nwral choices of the
people and their elected representauves,
not through the uksse of this court

Turnigr from the deenled cases, which
we i aot think provade even an ambiguous
warrant {or the constitutional nopht he
serks, appelant offers angunients based
upon a constitutional theory  Though that
theory 1s obviously untenabie, it is so often
hoard that it s worth stating hrefly why
we reject it

Appetlant demies that murality can ever
b the basis for legistation or, more speafi
cally, for a naval regulation, and asserts
two reasons why that w s, The firat
srument s if the miitary can defeand its
tilanket excluston of homosexuads va the
gronnd that they are offensive (e the ma-
forty or o the military’'s view of what s
<arally acceptable, then so rgghts are safe
troin encroachment aml 5o mmority s pro
tected wgainst diserionnation.”  Appeflant's
Openng Brief on Appeal at 11-12. Pass
myr the naccurate charactenizativn of the
Navy's position here, it deserves o be saud
that this argument is completely frivalous.
The Constutution has provisions that ereate
<pectfte egghes. These pratect, armong ath
< racnl, vthaie, amd religious minontes
Hoa court refuses (o create a new constity
tional right to proteet homosexual cotdigt,
the court does not thereby destray estab-
Inbed vonstitutional nyzhts that are solidly
baned i constitutional text and history.

\ppedlant goes further, however, and
contenids that the exstence of moral ihsap-

& M ooral argusment, appetlant s connse] was
',,,-“‘3(] hy the 1ot comct niny LTS pPropuegtioen
thw the naval cegulations mav ot peranssibihy
o nded inomoral padgaaenin Vaed wiether
vt abliremee condd aever be g bavy Lw o a
vegutanon, conineb cphad that a0 conld st
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ropsaata g o H Ve v afer o
et F ol Y gle bl paeage t o hith

el tie atied etiiod brea we aciit « b s
uf o peatiner tu hare seaaal sutunacy 15 ot
unmume from burden by the stite as an
element of constitutionally |srulcﬂcd priva-
¢y  That the particular choice of pariner
may be repugnant to the majory argues
for s sipdant protection—not its vulnera-
hility to sanction” Appetlant’s Opening
Beiet on \ppeal at 13 This theory that
majorty mocality and majority choice is
afwars made presumptively invalul by the
Connttution atiacks the very predicate of
demorratic governient . When the Consti-
Lutton does not speak to the contrary, the
choices of thuse put m autherity by the
electarid proress, ur those who are account-
able (o wuch perons, coine before as not as
suspect because migoritarin but as concla-
sively valid for that very reason. We
stress, bevause the pussibility of beng mis-
waderstoml 15 so great, that this delerence
to desnocratic choice does wol applv where
the Constitution removes the choee from
magonities.  Appelfant’s theory woubl m
fuet, destroy the basts for s h of the
most Gabued fegishation vur soctety has, 1t
wouhl, for example. render hepgslistion
about el nehts, worker safety, the pres-
ervation of the enviconment, and much
ore, unconsttatwonal  In cach of these
areas,  legilativey misjorities have  made
mural \‘Iu:w o5 cantrary W the desires of
minonties 10 s L e doubted that veey
maty faws eust whose sltiunate Jusufica-
tin does ag rest upon the soctety s morali-
ty & For these reasans, appellant’s argu-
ment will not withstamd examimaten.

8] We conclude, theretore, that we cun
fisd no cou~tintionat nght o enpgage n
homosexsal condact and that, as pudees,
we late o warrant o create one We

Ashed then apout the proprny of probdatig
besuabiiv connsel vephed hae thar could e
produbiied bot on the genead ol crucly 1o am
mal The npctem to s iy ke astistads e ol
Chmine ut b tnet an poonaids ob anoealuy



PR sty

Y.

- "

]
1398 141 YEDERAL REPFORTER, 24 SERIES

need ask, therefore, only whether the
Navy's pohicy is rationally related to a per-
missible end.  See Aelley v. Johnson, 125
U.5. 238, 2478, 96 S.Ct 1440, 144547, 47
L.Ed2d 708 (1976) We have sad that
legislation may implement morabity  So
viewed, this regulation bears a rational re-
lationship to a permissible end. N may he
argued, however, that a naval regulation,
unhke the act of a legistature, must be
rationally reluted nol o morality for its
own sake hut to suvine further end which
the Navy i3 enutled to pursue berause of
the Navy's assigned function. We neced
not decide that suestion because, if such a
connection is required, this regulation 18
plamly a rauonal means of advancing a
legitimate, indevd s crucial, interest com-
mon to all our armed forces. To ask the
question is to unswer it. The effects of
homosexual vonduct within a naval or mifi-
tary unit are almost certain to be harmful
to morale and discipline. The Navy is not
required to produce social science data or
the results of controlled experiments to
prove what common sense and common
expeneace demonstrate. This very case
Mustrates dangers of the sort the Navy s
entitled (o consider: a 27 your ol petiy
officer had repeated sexual relations wih g
19 yeurold seaman recrut. The falter
then chose (0 break off the relationshap.
Emsodes of this sort are cerain 1o be dele
terious 1o morale and disciphne. (o call into
question Lhe even handedness of supertrs’
dealings with lower ranks. to mike prerson-
al dealings uncomfortable where the rdi
tionship is sexually amhbiguous, (o generate
dishke and disapproval anong many who
find homosexuality morally offensive. and,
i must be said. given the powers of mili
tary sugeriors uver thewr inferors, to en
hance the possibility of hononesuial sedue
tion

The Navy's poheyv requiring discharge of
those who enpgage i hosposexual conduet
serves legitimate state interests whirh in
clude the mamitesance of “disepline. pood
order und morakd | mutual trust and

confidence amang service memnbers, in-
sur{img] the iwgrity of the system uf rank
recrustfing} wml re

ad commund,

Lamfing ] members of the naval service
and preventfing| hreaches of secumty
SEC/NAV 1903 91 (Mar 12, 1981), J A a
219, We beheve that the policy requiring
discharge for homesexual conduct is a ra-
tional means of achieving these legihmate
interests. See Beller v Middendorf, 6§32
F.2d 788, 812 (9th Cir), cert. denmied. 452
US. 905, 101 5. 3030, 69 1, Ed 2d 405
(1980)  The uwniue needs of the military,
“a specialized suriety separate from civilian
saciety,” Parker v Levy, 417 US 131 743,
94 S.CL 2547, 25655, 41 L.Ed 24 439 (1974),
justify the Navy's determination that ho-
mosexual conduet impairs its capacity Lo
carry oul is misswon.

Affirmed.

John § HHAKMON, Appeliant,

BALTIMGRE & GG RAMELROAD.
No. HI-1532

Uniterd States Court of Appeals.
Distriet of Columbia Cireuit

Arpued Jan. 13 1951
Devuded Aagr. 17, 1981

Radtroad cmplover, who recesved bene-
fits under the Longshoremen’s and Harbor
Warkers” Compensiation At lor nygurus be
sustiamed while reparnng a bogper, or Tun
nel, througl which coal passed as it moved
from radromld vars (o the hobds of barpges
amwd ships at rsdroad's coud pler, hrought
sl sggiunst the raftroad under the Federal
Emplovers’  Liabity  Aet The  Unsied
States Distrier Court Tor the Distney of
Columbia, Gerhard X Gesell, J. 60
F Supp $04, entered summary judpgment i
favur of vastread and enplovee appraled

HARMON v BALTIMORE X Glllo (R 1399

Ctte me 146 R 2d 449 (1 inar

e Court of  Appreads Mikva, Cwrcunt
Juhige, held that Lomezshoreawen s sond Hae
hot Woirkess Compennation Act proveded
exrinsive coverage for employee, preciud-
e coverage for employee under the Fed
vral Employers’ Liability Aet

Afficmed

I Woshess' Compensation =262

An employee 19 covered by the Long
shoremen's and Harbar Workers' Compen-
wation Act only if he or she meets both the
sitns and stitus tests.  lonpgshoremen's
and Harbor Workers” Compensation Act
Uh 203), Ja), as amemded, 33 USUCA
&4 90:43), 9034a).

2. Waorkers' Compensation =262

Simple disunction hetween “traditional
radroding tasks” and “tradiional smari:
tme Lasks” is notl the sole inguiry (0 be
made n determming a ratlroad employee’s
status ander the Longshoremen's and Har
bor Workers Compensation det, dechmng
to (ollow Contt ¢ Norpulk & Westarn Ry
Co bt Fad s Losgshoremen’s aml
Harhor Workers' Compensation Act, 8 .243),
an amwended, 53U S C ALY BR2D

1 Warhers' Compensation <262

longshoremen's and Tharbor Worker's
Compensation Act provided exclusive cov-
vrage for cwiroad emplayee injurel white
teparmg o hopper, o fuanel. theaugh
which coal passed ws it moved from cail
tound cars (o the hobds of barges and ships
al radroad’s coal pree precluding coverage
e vmployec’s mjupes usder abie Foderal
Prplovers Liabidity Act Longshoremen's
and Harbor Workers” Compensation Acet,
Ly | et Seqq, 2L B, as amended, 33 U5
A 38 OB el sevg, SER2GH DO, Federad
| mplovers Liability Aet, 31 et seq, 15
(BN ST B U et

Appeatt from e Unsted States Disteret
oart for the Digret of Colundua (Cnedd
Veimir N HE By

1 Michaod Farrell, Waslangion, Do of
e Bar of the Distiwt of Colaumbis Court

T Y T I R O I P T N I L ol
the Vot with wham hurt € Heanuel,
Washinpion, 11U was on the bret, for
appetant

George F Pappas, Balumore, Md | of the
Bar of the Court of Appeals for Maryland
pro hac vice by special leave of the Court,
wilth whom Walter J Snuth, Jr, Wash-
ington, €. was on the brief, for appeliee.

Before WRIGHT. MIKVA snd BORK,
Crrcwit Judyees

Opion for the Court filed by Circuit
Judge MIKVA.

MIKVA, Circuit Judye:

A recurring problem in workers' compen-
sation Jaws has been the coverage of mari-
time workers Commencing in 1917, when
the Supreme Court held that under certain
crcumsiances states could not constitution-
ally provide compensation o injured mari-
tire workers, Suwthern Pacific Co v Jen-
sem. 244 USON5 87 SO L2, 61 LEL
HIBG {1917), Conygress, the courts, and the
states have strypgled (o carve out ratwonal
arvas for stite amd federal liws The wrye
wal “Jensen line”, nawmed after that {947
case. heid that the states conld not cover
longshareawn aagired wawaed of the wa-
ter's vdige o 1927, alter several unsue:
cessful attempts to extenst state coapensa-
tion remedies to npteed mardune workers,
Comrrens enactend the Longsboremen’s aml
Harbur  Workers'  Compensation Act
(LHWOA 33 S0 8 0T ef seq 119821 0
provde coverage for such prectuded bong-
shorcimen and ahers sinatarly  situated.
Thut  statule, sgnificantly  amepded n
1972, has bees sitersected by other federal
compenating laws We lure address the
applivavon of the LHAVEA, as amended in
T8 e the lacts m tns case amd the
mteriace, i amy between (hat et amd the
Federal Emplosers  Liabiay Act iFELAY,
13U S 608 01 of veg 11982)

Jubin Harmon  appetlant was vinglovesd
I the Baltunore amt Ol Halesad Coinpa-
ny (B & OF at s eoal paee i Bidtamore
He was wjured while vepamring a happer or
funficl througl which voal passes as 1l
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among v...ous right wing groups as “drift
ing"” {a statement we have disposed of n
the context of another aflegauon earlier,
see page 1572, supra), asserted that Carto
“organized and promoled the Juint Council
for Repatriation. What he meant by ‘repa-
triation’ was Lhe forced depurtation of all
blacks o Africa” The published svurces
relied upon by defendanls support the as
sertion that Carto created this organiza-
tion, and that its purpose was to “send }
American blacks back to Afnca.” They do
nol establish, however, that the proposal
envisioned “forced deportation ™ fact, to
the contrary, one of them asseried that
Carto (overtly at least) only sought “volun-
tary” repatriation. While the latter detail
reduces not at all the repugnant racism of
the scheme, 1t is possible o be a racist
without being puilty of the quite separate
fault of advocating the forced deportation
of United States citizens. I 1s the distine
tion hetween the actions of White Citizen
Councils, dunng the worst days of the cwvil
rights struggle, in subsidizing bus fares
for blacks willing to emigrate from Lhe
South, and the activn of groups such as the
Ku Klux Klen o dovieg Llacks out by
physical foree  As far as racism 1y con
cerned, there is wo distnctivn between the
two, but the latter contans an additional
aml quite distinct repugnancy.  Since the
published sources referred 10 by the de-
fendanits not only do not establish thi
point but o the conteary assert that Car-
Lo’s scheme was formally for ‘voluntary"
repatniation. we think il is s jury question
whether this allegation, if false. was made
with actual malice.

15

[15] We find that a jurv coulil reason-
ably conciude that defamatory stitements
based wholly on the True article were
made with actual malice. That article was
the subject of a prior defumation action
which was settfed to Carto's sausfaction, a
fact likely known to Bermant's editors, 1f
not Bermant. Whether the particufar
statements relicd un were false and wheth
er the appellees were actuailv aware of
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that falsity are inatlers for a jury to deter
mine  Allsgation 19, the lustration sug-
gesting that Carto emulated Hider, and
affegation 29, that Carto jeined the singing
of "Hitler's “Hoist Wensel Lied ™ and ileliv
ered a speech in an attewmpl W emulate
Hitler's style and chamama, were based
solely vn the True aruicle There is no
olher evidence that Curto einulates Hitler
in appearance or in aclion, allegations the
jury could find 10 be defamatory.

i16] We turn next to the five allega-
tibns based solely wpon the conversation
with Rtobert Ermger:

13. Statement that Carts “conducts tus
business by way of conference calls
from a public telephone,” which ar
guably suggestls criminality;

i4. Claim that in 1968 a Carte front
organization “‘used a direct mad
blitz to support G Gordon Liddv's
Congressional campaign i New
York” (since liddy was later con
victed of felony in connection with
political  activities, the allegation
could be considered defamatory);

17 Hiusteation shownngy Carto secreth
phserving  prispective  eiployees
through a une way nurror,

23, One-way nurror allegation, i text;

27 Clann that a lead story i an issue
of The Spotlight was a total hoax.

We find that a jurv coubil reasonably con
cliude that Bermant made these allegations
with a disregard for their trath or Ladsiy
that constiduted actual malee.  For one
thing, there is only Bermant's word for the
fact that Eringer ever sand anything that
supports the statements. The same was
true for the slatements, discussed carher.
attributed to Bartell aid Suall—~but a5 we
natedd, see pages W76 16TT, supra. those
indhviduitls were present at known locations
i this country amd coubd have been deposed
by the plainuffs. whereas the mysterious
Mr Frmger was thoupght W be somewhere
in England  Morvover, Bermunt's dealings
with Ermger displiy a much lesser degree

DRONENDBURG o ZECH

D 1579

Clee s 768 F 24 1379 {19840 /

of care, despite the scurniuus allegations
for which he 1s the sole source. Bermant
aot only did not inquire how Enoger came
to know these detaily of Carto's vperatons,
lie neves even fooked the unknoewn Biinger
i the eye until aller the story was pulllish
eid, but spoke o him unly once uver the
Liephone.  Anderson sdmils that he Jdid
not care whether Eringer was reliable
These actions came close to the hypotheti
ral case of actual mahce the Supreime
Court described in St Amant: a story
“bused wholly on aiv unverified anoaymous
telephone call” 390 U5, st 732, 88 SCt.
ut 1326 Eringer was wentitied by name,
bat he was in all other respects unknown to
the appellees  These allegations, which de-
{rudants claim were based solely an Ering-
er’s assertions, should have gone to the
jury
. . . . . .

We affirm the District Court’s grant of
summary judgment as to all claims of defa-
mation except those addressed in Part V of
this opmion.  As to the latter, we reverse
and remand for further proceedings con-
sistent with this opinion.

So ordered.

O §UITNUNMESYYiM
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Jewes L. DRONENBURG, Apgellant,
v,

Vice Admiral Lando ZECH, Chiefl of
Naval Personnel, et al.

No. 82-2304.

United States Court of Appeals,
District of Columbia Circuit.

Nov. 15, 1984,

Appeal from the United States District
Court for the District of Coluinba (Givil
Action No. 8100834}, Oliver Gasch, Judye.

Stephen V. Bomse, Léonacd Grafl and
Calvin Stewmmetz, Washipton, D, were
on the suggestion for reheanng en banc
filed Ly appellant.

Charles Lister and Margarel R Alexan-
der, Washington, 1} ., were un the sup-
porting petition  for smicus curiae the
Awmerican Civil Liberties Union of the Na-
tUonal Caprtat Area.

Abby R. Rubenfeld, Evan Waifson, Sar-
gh Wunsch and Anne E Simon, New York
City, were on the joint brief of amicus
cunae LAMBDA Legal Defense and Edu-
cation Fund, luc., et al, in support of the
suggestion for rehearing en banc.

Before ROBINSON, Chief Judge,
WRIGHT, TaMM, WILKEY, WALD,
MIKVA, EDWARDS, GINSUBURG, BORK,
SCALIA and STARR, Circuit Judges.

ORDER

On Appellant’s Suggestion for
Reheanng En Hane

PER CURIAM

The Suggestion for Rehearng en banc
of Appeilant, and the briefs amict curae
in support thereof, have been circulated to
the full Court and a majority of the judges
in regular active service have not voted in
favor thereof  On consuleration of the
foregoing, o is

ORDERED, by the Court, #n danc, that
the aforesanl Suggestion for rehearing en
banc is Jdemed.

Opinion dissenting from denial of sug-
gestion to hear case en banc filed by Chiel
Judge SPOTTSWOOD W RUBINSON, 111,
and Cireunt Judges WALD, MIKVA and
HARRY T EDWARDS.

Statements of Circuit Judges GINS-
BURG and STARR are attached. Also at-
tached is a statement of Circuit Judge
BORK, joined Ly Circunt Judge SCALIA.
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SPOTTSWOOD W ROBINSON, i,

Chief Judge, WALD, MIKVA and HARRY

. T. EDWARDS, Circuit Judges, dissenting

from denial of suggestion to hear case en
banc:

We would vote o vacate the decision of
the panel and to rehear the matler before
the court en banc. This is a case of ex-
treme importance in both a practical and a
jurisprudential sense. For reasons dis-
cussed below, we do not think that Doe v
Commonwealth's Aitorney, 425 US 901,
96 S.Ct. 1489, 17 L.Ed.2d 751 (1976), affg
mem. 403 FSupp. 1199 (E D.Va1975), 18
controlling precedent here Moreover, we
are deeply troubled by the use of the pan-
el’'s decision to air a revisionist view of
constitutional jurisprudence.

The panel's extravagant exegesis on the
constitutional right of privacy was wholly
unnecessary to decide the case before the
court. The ratio decidendi of the panel
decision is fairly well stated in the Jast
paragraph of the opinion. Jurists are free
to state their personal views in a variety of
forums, but the opinions of this court are
not proper occasions to throw duwn gaunt
lets to the Supreme Court.

We (ind particularly inappropriate the
panel’s attempt to wipe away selected Su-
preme Courl decisions in the name of judi-
cial restraint. Regardless whether it 13 the
proper role of lower lederal courts o “cre-
ale new constitutionai rights,” Dronen-
burg v. Zech, 741 F.2d 1388, at 1396 (1).C.
Cir.1984), surely it 1s not thewr function to
conduct a general spring cleaning of consti-
tutional law. Judicial restramt begins at
home.

We object most strongly, however, not to
what the panel opinion does. but to what it
fails to do No matter what else the opin
ions of an intermediate court may properly
include, certainly they must still apply fed-
eral law as articulated by the Supreme
Court, and they must apply it in good faith
The decisions of that Court muke clear that
the constitutional right of privacy, whatev-
er Its genesis, 13 by now firmly established

An iniermediate judge may regret its pres-
ence, but he or she must apply it diligently.
The panel opinion simply does not do so
Instead of conscientiously attempling to
discern the principles underlying the Su-
preme Court’s privacy decisions, the panel
has in effect thrown up their hands and
decided to confine those decisions to their
facts. Such an approach to “interpreta-
tion” is as clear an abdication of judicial
responsibility as would be a decision up-
holding all privacy claims the Supreme
Court had not expressly rejected.

We find completely unconvincing the
suggestion that Doe v. Commonwealth's
Attorney controls this case. In Doe, the
Supreme Court affirmed without opinion a
three-judge district court’s dismissal of a
pre-enforcement constitutional challenge to
a state criminal statute. Dronenburg, by
contrast, challenges the constitutionality of
his discharge pursuant to a military regula-
tion not expressly authorized by statute.
To hold Dronenburg’s claims hostage to a
one-word summary alfirmance disregards
the well established principle that such a
dispusttion by the Supreme Court decides
the 1ssue between the parties on the nar-
rowest possible grounds. See Mandel v
Bradley, 432 1.5 173, 176-17, 97 S.Cu
2U38, 224041, a3 L Ed 30 189 (977) tper
cunam), Fusars v Steinberg, 119 U 80370,
39142, 95 SCU 38, 540 1. 12 LEJd 2d
521 (W75 (Burger, € J.. concurring)
Muoreaver, the Court has clearly indicated
that the Due issue remains open. See Car-
ey . Populution Services Inlernational,
431 U S, 678, 684 n. 5, 691 n. 17, 97 SCL
2010, 2018 n 5, 2021 n. 17, 52 LLEd.2d 675
Ov1Ty '|Tihe Court has not definitively
answered the difficult quesnon whether
and to what extent the Constitution prohib-
its state statutes regulating {private cun
sensual sexual] behavior among adults.™);
New York v. Uplinger, —— U S. ~—, 104
S Cu 2332, 81 L.Ed 2d 201 (1984) (dismiss-
ing certioran as improvidently granted).

Even were we convinced by Judge Gina-
burg’s wellintentioned attempt to justify

S
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the panel decision as a sunple application of
Dor, we waukld sull vote to vacate the apar-
ion  The opinon purports to speak for the
court throughout the teat, and we cannot
indulge its twelvepage attack on the right
of privacy as a harmless exposition of a
personal viewpomt.  (f Dronenburg, at
1396 n. 5.

ln its eagerness to address larger issues,
the panel fails even to apply seriously the
l.s 1e requirement that the challenged regu-
Lation be “rutionally refated to a permissi-
ble end.” There mav be u rational basis
for the Navy's policy of discharging all
homosexuals, but the panel opinton plainly
Joes not deseribe it. The dangers hypothe-
sized by the panel provide patently inade-
yuate justification for a ban on homosexu-
abty w a Navy that includes personnel of
Lith sexes and places no parallel ban on all
types of heterosexual conduet.  In effect,
the Navy presumes that any homosexual
conduet constitutes eause for discharge,
but it treats problems urising from hetero-
seval relations on a case by-case basis giv-
ing fair regard to the surrounding circum-
cvinces. This dspanty in treatnnent calls
for serious equal protection analysis.

We intimate nn view as to whuther the
constitationad ngghit of privacy encompasses
4 pght to enprage in homosexual conduct,
whether military regulations warrant a re
Tavedd standard of review, or whether the
Navy policy challenged in this case s ulti
mately sustamable  What we do maintain
is that the panel failed 1o resolve any of
these compelling issues in a satisfact vy

1 the disseniing opruon bends “judicial 1e
SMennt” out of shape o suggesting that 4 s
wmproper tor lower Ledesal courts ever to pro
jurse sprng deamog” in the Supreme Cour,
bt mv view, lower o pudges are not obliged
to cede 1o the aw ceviews exclusive 1espansibils
1v lor indicaung a necd for. and proposiny the
threaiton ob, “Turther enhightenment from high
o \uthotty * e Umited States v. Marimo, doé
1 o4 860, HBE (2 Cir 1981) (Dakes, }, concur
rog) s a view on whuch § have several times
acted  See. e Morie v Barev, TI8 § X4 1181,
1162 o3 (B Lo 19 Londurrence guestion-
v consisienay ot Fud v Davas 424 U5 a9y 94
SO IS, 47 ) Fd 2 10S (1978), wah prior
rrecedent on the concept of liberty shetivied by

manner  lecause we bebn ve that the panei
substituted s uwn doctrnal preferences
for the constitutwonal ponciples estabhshed
by the Supreme Court, we would vacate the
deciston of the panel and hear the case
anew.

GINSBURG, Cireust Judge:

In challenging his discharge for engag-
ing in homuosexual acts in a Navy barracks,
appellant argued that the conduct in ques-
tion falls within the zone of constitutionaily
protectedl privacy  The panel held that,
either because of the binding cffect of the
Supreme Court’s summary affirmance in
Doe r Commonweaith’s Atlorney, 125
S 901, 96 S.CL 1389, 47 L.Ed 2d 751
(1976), summanly aff’g 104 F Supp. 1199
{E.D Va. 1975), or on the basis of principles
set forth in uther Supreme Court decismns,
the Nuvy's determmnation could nut be aver-
turned. | agree with the first basis of that
holding  See Hicks v Miranda, 122 US.
302, 344445, U5 S CL 2U8i, 228Y-90, 15
L. Esd 2d 223 (1975

It true that, i i liscussion of the
alternative basis, the panel opmion wrs a
grood deal more than disposition of the ap-
peal required!  Appetlant and amicr in
supgesting rehearing en baune, state grave
convernt that the panel opmmn’s “broad
scope” creates correspondingly broad law
fur the circwt and. 0 so dong, sweeps
away prior kaindmark holhags and diver-
geut anatyses

The voncern s unwarranted.  No single
panel s licensed to upset prior panel rul-

due prinessi, Lupper & Hrass tubricators Coun
il e v Iepartment ot the Treasurv. 619 ¥ 2d
954, 991 SS (DU U 1982) fconurieice Jues
timnng cogeny ol Supteme Count precedent on
“roue ol ierests” st hur Jetermuing standing
to such, see ulio Amervan Friends Ser: Cumm,
v Webster. 7201 24 20 394D C Lir 1981 1Wald,
1) tawang, inter aha Cooper & Rrasvs §; [nited
States v Koss 655 F 2d 1159 1193-94 (D C Cir.
1081} Wilkey, b, dissentug) tiprestioaung seam
Tesaness ul web woven by frkamias v Sundery,
EERINEE AT JIE S ST R I B IR e ) 3
L1979 aad oy precursoest rend 458 U S 798,
102 St 2157, 72 1 L 2d 572 (1982)
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ings, landmark or commonplace, or to im-
pose its own philosophy on "“the court”
The panel in this case, | am conlident, had
no design W speak broadly and definitively
Jor the arcuil. 1 read the opinion’s ex-
tended remarks on constitutional interpre-
tation as a cominentarial exposition of the
opinion writer’s viewpoint, a personal state-
ment that does not carry or purport to
carry the approbation of “the court.”

Because | am of the view thal the Su-
preme Court's Jisposition in Noe controls
our judgment in this case, and that the
panel has not tied the court to more than
that, | vote against rehearing the case en
banc.

Statement of Circuit Judge BORK, juined
by Circuit Judge SCALIA.

BORK, Circuit Judge:

The dissent from the court's deniat of the
suggestion of rehearing en banc under
takes to chide the panel for criticizing the
Supreme Court's nght o privacy cases and
for failing w extract discernible principle
from those cases for application here  In
rather extravagant terms the dissent ae-
cuses Lhe panel of such sins as allempting
to “wipe away’ Supreme Court decisions,
of “throwfing] down pauntlets” to Ut
Court, and “conducying] a general spring
cleanmng of constitutivnal law ' While rhe-
torical excess may be allowed to pass, we
think that underlying it in this instance are
serious misunderstandings thut require a
response. !

In the first place, the dissent vverlovks
both what we actually did and the noensity

5. The dissem also abjects to our rehiance 1 the
Suprane Count's summary aflumance i foe v
Commonwealths Atiorrey Jor Ruchmind, 125
U.S. 901, 96 S.C1. 1489 37 L. Ld 2d 751 (197¢6). ol
a disusct count gudgment thar upheld a state
stalute making it a criminal alfense to einpage 1n
private consensual homosexual condudt. Since
the Navy s regulaiionn this case 15 of anytiung a
less drasuc restriction on the liberty of fiomo
scavaly than thie sistue in Doe, it muos Follw—
on any concesvable ranonale that could be grven
for Due —thos the regulatian 15 constitutivnal.
The disseni tries 10 cvade this siraightiorward
analvais by refving on the Coult’s suggestion in
Carey v Population Senvices Internanonal, 431
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for it. The appellaot oed a series of
cases—(sriswold v, Comnectrcut, 81 1S
479, 85 SCL 1678, 14 L.Ed.2d 510 (1965),
Loving v. Virgumia, 348 US 1, BT S.CL
1817, 1B L Ed 24 1010 (1967); Ewsenstadt ».
Baird, 405 US. 438, 92 S.Ct. 1029, 31
L.Ed.2d 349 (1972); and Carey v. Popula-
tion Services [nternational, 131 US. 678,
87 S.Ct. 2010, 52 L Ed.2d 675 (1977} ~which
he claimed eslablished a privacy right to
engage in homosexual conduct, It was,
therefore, essential that the panel exanune
those decisions (o determine whether they
did enunciate a principle so broad. We
quated the pivotal lunguage in cach case
amd concluded that no principle had been
articulated that enabled us o determine
whether appellant’s case [ell within or
without thal principle  In these circam:
stances, we thought it smproper for a court
of appeals 0 create & new constitutional
right ol the sort appellant sought.  That
wiuch is certwnly straghitforward exegesis.
The dissenters uppear 10 be exercised, how-
ever, because the conclusion that we could
not discover a amfoing princaple underlying
these cases seems w them an smplicit erig-
visin of the Supreme Court s performance
i this arens 8o e beo bt o s, the
implicd assessment was mevibable s
difficult to knus Low to reasch the conelu
ston that no provegpde as disceriuble an deci-
sions without Leemuy:; 1o voineize those de
eisions  Hud our real purpose hven to pro.
pose, s the dinent aavs that those cases
be ehmmated from consttatonal faw. we
woull have engaged ma much more exten-
sive amalysis than we wndertook s o

15 578 694 0 17 97 S04 2010 2021 n 1152

PO 24 67S 18977} ahat the Doe swar seitisns
open I s be o one sense that the ssue

temains open- & summany alfbrmam ¢ does pot®

Torectnse full consideranon of the issue by the
Supeme Comt  That s ail the fanguage from
Curey suggests  Bat o was settled e Hicdy v
Mranda, 122 15 332, 33345 05 S ¢ 2281,
228901, 48 1 T 20 223 1975, that sumimaey
affivimaisces by the Supieme Court are tullv
bending on the lower tederad courts, and Corev
does got cven hime otherwise Henee Carev
cannet jusiily the dissent’s setusal to tollow Doe.
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Lfie ua 786 F 24 4079 11980
29 F 2 tood bt ood G 20 i Frendly,

was, we sand ne more than we thought
tegquired by the appellants angament

Hnless the dissent beheves thal we are
altiged Lo dissemblie, enunciating a unify-
sup principle where we think none exists,
then its only criticism must be with the
adequacy of our analysis rather than our
bona fides  That criticism, we muy nole,
wauld be s good deal more persuasiwve if
the dissent set forth {as it conspicuously
did not) the winfying prineiple that we so
abeinusly overlooked.

Contrary to the dissent's assertion, more-
wer, the panel opmion exphained the ration-
al basis for the Navy's policy with respeet
1o overt homosexual conduct  Ship op. at
2021 We cannot take sertously the dis
xenl's suggesuon that the Navy may be
cansttutionally requiced to treat heterosex-
wal conduct and homosexual conduct as
either moratly  equivalent or as  posing
sqoal dangers W the Nivy's mussion. Re-
fativism in these matters may or may nol
be un arguable moral stance, @ pont that
we as a court of appeals are not reguired to
whiress, bul moral relativism s hardly a
coustitutional commaml, wor 18 i€, we are
vortain, the woral stance of a large majori-
ty of naval personnet.

Though we think that our analysis of the
privacy citsen was both required snd accu:
tate, we think it worth addressing the rath
er curous version of the duties of courts of
appeals that the Jissent urges. U is cer
tawly refreshing to see “judicial restruint”
advorated with sueh ardor, but we think
the  dissent msapprehends the  coneept
“Jghecinl restraiot” is shorthand for the
pridusophy that courts sught not to invade
1he domain the Constitution marks out for
democratic rather than judicial governance.
That philosophy does not even remotely
suppest that a court may not offer eriti-
cism of concept . employed by a superior
coirt Some very eminent juristy have
done just thut and have thereby contribut-
ol to the growth and rationality of degal
dtrme.  See, vg., Salerno ¢ American
laagne of Professtonal Basebadl Clubs,

J 1 eenuetang Supreme Conrd cases hobding
professwnat baseball exempt from federal
antitrust faws), United States v. Dennis,
183 F2d 201 207-212 (24 Cir 1950) (L.
Hund. J ). a/f'd, 341 U.S. 94, 71 5 CL 857,
95 L Ed 10T (1951} teriticizing Supreme
Court's explication and application of the
“clear und preseat danger” test, and pro-
posigr @ reformulation of that test which
the Cunrt proceeded to approve, 441 U S at
510, 71 SUCU 4t 861, Umited States r.
Roth, 237 F2d 796, 801 24 Cir.1956)
{Frank. J, concurring) teriticnzing the Su-
preme Caurt's decisions affirming the con-
stilutmnality of an obscenity statute as
overlovking a variely of historical, sociolog-
icat, and psychological grounds for calling
the coustitutionality of the statute into
spuestion)  See also Arnold, Judge Jerome
Frank, 24 Ul L Rev 633, 6314 (1957)
{"When furced by stare decisiz 1o reach
what he considered an undesirable resalt
[Judge Frank} would write a concurring .
opunion analvemy the probicm and plainly
suppesting that either the Supreme Court
ar Conpress do svaething about it 1t was
a umgue and useful techmque whereby a
fower court judge vould pav allegrance to
precedent and at the saine Ume epcourage
the provesses of change ™ None of the
Judires mentoned <oubl be characternzed as
tacking judical restrnnt

The judicial hierarchy is not, as the dis-
senl sevins to suppose  properly modelled
on the military hierarcny in which orders
are not only carried vut but accepted with-
out any expression of doubt.  Law i3 an
intellectuitl system and courts are not re-
quired (o approve uncrsicatly any idea ad-
vanced by a constitutivnally superior court.
Lower court judges wwe the Supreme
Court oledience, not unguestioning approv-
al.  Without vhedience by lower courts, the
faw wauld become chuns.  Without rea-
soned criteism, the fuw woukd become less
rational and responsive o Aifficalties. The
fact that enticism may come from within
the judivial svstem will wften make it more
valuable rather than jess. We say this,
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James L. DRONENBURG, Appeilant,
v.

Vice Admiral Lando ZECH, Chiel of
Naval Personnel, et al.

No. 82-2304.

United States Court of Appeals,
District of Columbia Circuit.

Argued Sept. 29, 1983.
Decided Aug. 17, 1984.

Rehearing En Banc Denied
Nov. 15, 1984

Discharged Navy petty officer brought
sction seeking to enjoin discharge and an
order for his reinstatement. The United
States District Court for the District of
Columbia, Ofiver Gasch, J., rendered sum-
mary judgment for the Navy, and appeal
was wken. The Court of Appeals, Bork,
Circunt Judge, held that; (1) District Court
had subject-matter jumsdiction, and (2}
Navy's policy of mandatory discharge for
homosexual condiict does not vielile consti
tutional rights to privacy or equal protec
tion.

Alfirmed.

Opinion on rehearing, D.C.Cir., 746
F.2d 1579.

1. Federal Counts ¢=1K}

District court had jurisdiction of aciion
by discharged Navy petty officer challeng-
ing constitutionality of mandatory lis-
charge for homesexual conduct 5 US,
CA. §702 28 USCA 81331, USCA
Const.Amends. 1, 5, 14.

2. Courty ¢=>36(3)

Supreme Courl’s summary dispesition
of a case conslitutes a vote on the nerits
and as such is binding on lower federal
cours

3. Armed Services @211, 22

The wulitary has needs for discipline
and good order justifying restrictions that
go bevond Lhe needs of civiian society

* Saung by desgnation pursuant 1o 28 USC.

4. Constitutional law <=82(10), 242.1(D)

There i3 no constitutional right to en-
gage in homosexual conduct and, hence,
Mavy's policy of mandatory discharge for
homosexual conduct is not violative of any
constitutional right to privacy or equal pro-
tection as unique needs of the military just
ify determination that homosexual conduct
impairs ita capacily to carry oul its mission.
US.CA Constl Amends 1, 4, 5, 9, 14

Appeal from the United States District
Court for the District of Columbia (Civil
Action No 81 00933).

Stephen V Bomse, San Francisco, Cal.,
with whom Steven M. Block, Leonard
Graff, San Francisco, Cal., and Calvin Ste
inmeiz, Washington, D.C, were on the
brief, for appeltant.

William G Cole, Autty., Dept of lustice,
Washingion, D €., of the Bar of the Dis-
trict of Columbia Court of Appeals, pro hac
vice by special leave of the Court, with
whom J. Paul MeGrath, Asst. Ally (en,
Anthony J. Steinmeyer, Richard A Ulder:
man, Attys | Dept. of Justice and Stanley 8
Harms, U8 Aty, Waslungton, D.C (at
the time the brief was filed). were on the
brief, for appellees.  Mare Johnston, Ay,
Dept of Justice, Washington, D.C., alse
entered un appearance for appellees

Charles Lister and Arthue B Spazer,
Wishington, D, were on the brief, for
amicus curtae urging remand.

Before BORK amd SCALIA, Civecait
Judges, amd WILLIAMS,® Semor District
Judye, United States istrict Court for the
Central Disteict of Califorma.

Opmion for the Court filed by Circuit
Judge BORK

BORK, Circuit Judge:

James L. Dronenburg appeals from a
district court decision upholding the United
States Navy's uction administratively dis-
charging him for homosexual conduct. Ap-
pellant contends that the Navy's policy of

§ 293d)

DBRONENBY RG v 2RO LIsY

Lite ma T8 # Ed (AR sty

mandatory discharpe for homuosesual ton
duct violates his constitutional nghts to
privacy and equal protection of the laws.
The district court granted suwmmary judg-
ment for the Navy, holding that private,
ronsensual, homosexual conduct is aut con-
stitutionally protected. We affirm.

1

Un Apnt 21, 1981 the United Stales
Navy discharged James L. Dronenburg for
homosexual conduct.  For Lthe previous
mne years he had served in Lhe Navy as a
Kuorean linguist and cryptographer with a
tuprsecurity clearance  During that time
he  maintained an  unblemished service
record and earned many citalions praising
by job performance At the time of his
discharge Dronenburg, then a 27 year old
petty officer, was earolled a5 a student in
the Defense Language Institute in Monte
rey, Californa

The Navy's mvestyzation of Dronenburg
beyzan eight months prior to the discharge,
i August, 19RO when a 19 year old sea
wian recrait and stadeat of the Lanpuage
fnstitute mide sworn statements implicat-
e Dronenbuirg in repeated homosexual
arts The appellant, after initially denying
these allegations, subsequently admitted
that he was a hiomosexual and that he had
repratedly engaged in homosexual conduct
w i barracks on the Navy hase.  On Sep-
tespbier 18, 1980, the Navy gave [ronen-
hurg formal notice that it was considening
wimintstratively discharging him for mis-
comduct die to homosexual acts, a violation
of SEC/NAVY lastruction 1900 9C (Jan. 20,
TR Joint Appendix {("J.A’Y) at 216,
which provided is pertinend part, that

b ischarge lor homosexval conduct was not
mwvartably mandatorv. Instruction 1900 9C § 6b
tYan. 20, 1978) provides that,

A member who has swohoned. attempied. or
engaged in 2 homosexual act on a single ouca-
sion aod whu dues not proless or demsunsteate
proclivity to repeat such an act imav be con
udered for retention in the bght of afl ele
want circumstances  Retention s (o be per:
mitled onfy of the aloresaid condact 15 ot
fikelv 10 present any adverse impact esiher
upon the membei s continued pertnrmance ol
mifitary dunes or upon the readiness, otficien
v, or morale of the umi 1o whech the member

{a}oy member fof the Navv] who sohcits.
atlempls or eagapges in homosexual acts
shall normaliy be separated from the na-
val service. The presence of such a
member i a3 military envirooment seri-
ously impairs combat readiness, efficien-
cy, secunty and morale *
Ou January 20 and 22, 1981, at a hearing
before a Navy Administrative Owscharge
Board (“Buard) Dronenburg testified at
length in his owh behalf, with counsel rep-
resenting him. He again acknowledged en-
gaging w homosexual acts in a Navy bar-
racks.

The Board voted unammously to recom-
mend Dronenburg’s discharge for miscon-
duct due to homusexual acts  Two mem-
bers of the Board vaoted that the discharge
be characterized as u general une while the
third inember voted that the discharge he
an honorable vue The Secretary of the
Navy, reviewmng this case at appeifant's
request, afficined the i harge but or-
dered that it be charactenized as honorable
On Apal 20 1941 the appellant Tided suit i
distaiet court chatlenging the Navy's pohicy
mandatiyr discharpe of all bomosexuals
The district eourt granted summary judg-
ment for the Nuvy.

I

(1) As a threshold matter, we must dis-
pose of appellees” contention that the ddis-
trict court lacked subject matter junsiic-
tion aver this action.  Aecording 10 appel-
lees. the ductnine of soverciyen immunity
preciudes the bnnging of ths action exeept
insofar as the Tucker Act permits dumage
suits in the Claims Court. Brief for Feder

1s assigned cather at the e ol the conduct or
M the ume of processing according 0 the
lcrnatines set Jorih herem.
JA ot 218, Moroover, the Secretary of the
Navv tetained the power to keep a2 person in
servive despire homosesaal conduct on an of
hoc baus tor reasnmy o mshtan ncuessay
These scgulativns have since been replaced by
SEC 'NAV (nstrinon 1900 90 tAtar 12, 198))
which implementy a Depatimeni ot Detense Dr
rective, A st 219 The pohay ot 1900 9C,
ander which appeliant was dischyrged. 15 con
l:mm! in cifeu by 1000 9D
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al Appellees at 11-16. Appellees reason
that the appellant’s action is essentially one
for damages; specifically, back pay against
the government The Claims Court, appel-
lees allege, has exclusive junsdiction over
such actions where, as here, the amount is
in excess of $10,000. In the alternative,
appellees claim, appeliant may waive the
damages to the extent they exceed $10,000
and bring the suit in the district where
Dronenburg resides, the Northern District
of California. Briefl for Fuderal Appellees
at 15.

This circuit has held in a case remarkably
similar to this one that the federal cotirts
have jurisdiction to determine the legality
and constitutionality of a military dis-
charge. Matlorich v. Secretary of the Air
Force, 331 F2d 852, 859 (D.C.Cir.1478).
Matlovich, like the appelant here, chal
lenged the Air Force's decisivn to discharge
him based upon his homosexual activities.
In vacating and remanding the determina-
tion to the district court, this court relied
upon the “power and the duty {of the fed-
eral courts] to inquire whether a military
discharge was properly issued under the
Constituuon,  statutes, amd cegulations.”
591 F 2d at 839, citing Harmaon v Bruck
er, 333 US 570 78 S.CL 433, 2 1 Ed 20 50
{1958y, Van Buurg v Nitze, 384 F 24 557,
563 (D CCir 1967y, Hodges ¢ Cullaway,
199 F 24 417, 123 Oth Cie 97 We are
bound by that prior determinaton and
therefore are not free to refuse to hear this
ease on jurisdictional grounds.

We are further hound by another decr
sion of this court holding that “the Unsted
States and its officers . are {not] insulat
ed from suit for injuncuve reliefl by the
doctnne of sovereign immunity ' Schnap-
per v Foley, 661 F2d 102, 107 (D C Cir
19811, cert. dented. 4506 1).S. 944, 102 § (1
1448, 71 L Ed.2d 661 (1942)  Ser also Sea-
Land Service, tnur v Aluska R R, 658
F2d 243, 244 (DO Cie BB In Schnap-
per. the complunants alleged that cenain
officials of the Admimistrauve Uffice of the
2. 10 his amended complant, appctiant ehiminat

ed any damages claim Repty 8ried of Appet
fant at 6 n. 6. Speaifnalls, appellant seeks 1o

United States Courts and the Register of
Copyrights violated, among other things,
various provisions of the Constitution, the
uld Copyright Actg, 17 USC. § 105 (1976)
and 17 US.C. § 8 (1970), and portiony of
the Communications and Puhlic Broadeast
ing Acts. 667 F2d at 106. The complaint
sought injunctive and declaratory relief, as
does the complaint here.? In finding that
the District Court for the District of Co
lumbia did in fact have jurisdiction, the
court held that 5 UJ $.C. 8 702 was intended
to waive (he sovereign immunity of the
United States in suits for injunctive relief.
That section provides, in part, that
{a]n action in a court of the United States
seeking relief other that [si¢] money
damages and stating a claim that an
agency or an cmployee thereof acted or
failed to act in an official capacity or
under color of legal authority shull not
be dismissed nor relief thereon denied on
the ground that it is against the United
Siates
5 US.C § 702 (19821 In discussing the
legislative history of this section, the court
saud:

The legistatve history of this provision
could not be more Jucsd 1t states that
this language was intended "o eliminate
the defense of suvereign immumity wi
respeet to any action in 3 court of the
United States seeking reliefl otlier than
money damages and based on the asser
tion of unlaw ful official action by a fed
eral officinl " S ltep No 996, tith
Cong , 2d Sess a2 (1476)

Schrmapper, 67 F2d a1 108 The court
also noted 1hut the Senate Report had ex-
pressly stated that “the time [has| now
come to eliminate the sovereign immunitv
defense in all vgunable actions for speafic
rehefl against a Federal ageacy or afficer
acting i an olfical capaeity ¥ S, quoling
= Rep No. W6 Mth Congy, 2d Ses 78
1Y76)  The Schnapper court concluded by
stating #s beliel that “secton 702 retamns
the defense of sovereign mmumty only

have this court empon the MNavy from discharg:
g him and onder laus reinstatement Com
plaint at 12; J A ac 42
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},
s 1391

Clie an 784 F 2d 1148 (1984)

when another statute expressly or implicit
iy forecloses injunctive rehief ™ Jd. Be-
cuise pe such statiite has been pointeid to
by the appeliees here, we are bonnd to take
jurisdiction sver this cose?

1k

Appellant advances two constitutional ar-
puments, a right of privacy and a right to
equal protection of the laws.  Resolution of
the second argument is to some extent
dependent upon that of the fiest Whether
the appellant's asserted constitutional right
to privacy is based upon fundamental hu-
min rights, substantive due process, the
winth amendment or emanations from the
ivit of Rights, if no such right exists, then
appellant's right to equal protection is not
wfringed unless the Navy's policy is not
vationally reluted to a permissible end
hodley v Johnson, 425 U S. 208, 247 49, 96
S UL 1440, H45-47. 47 L Fd 2d 708 {1976).
We think neither right has been violated by
the Navy

A

According o appellant, Grsuold v Con
nectienf, AL US 479 85 S CU 1678, 14
10 2d 510 (1965), and the cases that come
after st, such as Loving v Virgraaa, 388
S 1 87T S5.C0 1817, 18 LEd2 1610
(1967), Ersenstadt v. Bawd, 405 115 138,
B S CE 102931 B Ed 2d 349 (1972 Roe v
fhade 110 US 105 93 5CuL 705, 36
I Ed2d 147 0973y, and Carey ». Popula-
tron Sermices Diternational, 431 U 5. §74,
W7 S Ce 2000, 52 1. Ed.2d 675 (19177}, have
“ileveloped a nght of privacy of constitu

8 We nore that there bas been some disagree:
ment on the quesiion whether S USC § 702
(10823 Joos sn lasg 1 waive soseregn unmanity in
s under 28 US T § 133 (1982)  The Sec
et Carcnt frese held as aw alternative ground
for a coned decision, that the 1976 amend
wenty 10 § 707 “did s remove the defense of
soveregh nEmunity in s ons iader (28 USC )
8 1IN frate of Waisen v Blumenthal 586
§ord 95, 932 124 Cie 19783 Pater, however,
another of that cuost's pancls one which in
uded within it the authen ol the epimson 0
Horrson, disagreed with 1hat deternmmanun, # A
Dstraastentt. Inc v Untied States. 73S ¥ 24 713,
724 03d Cis 1983, as have the Fhud, Vifth, Sicth
and Nooth Crecuits, Juffee v Unied Stares, 592
$oad 712, 70 1 O Cin ) vert densed, 441 US

tional dimensin ” Appellant’s  Opening
Brief an Appeal at 14- 15 Appelant finds
in these cases “a thread of prmaple: that
the government should not interfere with
an individual’s freedom Lo control intimate
pecsonal decisions regarding his or her own
body” except by the least restrictive means
available and in the presence of a compel-
ling state interest. [d. at 15 Given this
principle, he urges, private consensual ho-
maoscxual aclivity must be held to fall with-
in the zone of constitutionally protected
privacy  Jd
.

[2.3] Whatever thread of principle may
be discerned in the right of privacy cases,
we do not thik it is the one discerned by
appellant.  Certamly the Supreme Court
has never defined the right so broadly as to
encompass hiomosexual conduct.  Various
opimons  have expressly disclanned any
such sweey, see. ¢ g, Poe v. Ullman. 367
U S, 497, 553, 81 S Cu 1752, 1782, 6 L Edd 2d
989 11961} (Harlan, J, Jhssenting from a
decision that the controversy was not yet
justiviabile aml expressing views on the
merits fater substantiably adogted i Gns
wold)  More to the point, the Courtin Doe
1 Commuonuealth’s Atterney for Rich
mond. 125 US 901, %6 5CU 1488, 17
L.Ed2d 751 (1%76). summarily affirmed a
distoct court judgment, 53 F Supp 1149
(K D Va 1975), upholding a Virgina statute
making it 2 erimmal offease Lo vogage in
private  consensual  honwsexual  conduct
The district court i D had fouad that the
nght to privacy did not extend to private

a1 W SC 2n oD ) A 2d H0es 11979)
Shechan v drmv & lir Force | achange Senvce,
619 § 24 V(32 4139 1Sth Uwr 1980, revd i
vrther grounds, 454 1S 728 102 SCv 2144 12
L Fd 2d S0 (4982Y, Woene v Daoretor, Ieplt of
Frearury, €72 F 2d 590 %91 92 iah Cu 1942)
tper vuvamdt, Bedler v Middendory, 832 1 2
788 796-97 (9th Cir ). cert Jensed, 452 US 908
101 SCv WHE a9 L3 2 08 {190y See P
DBator. P Mishhkin 1) Shapuo & Weehisler,
Harte & Wechsler's The Federal Courts and the
Federal Svitem 336 (2d ed Supp 1981) 1"Swce
the Adnunintratne Proccdare A docs na el
wonier gursdwtion, Bl determination in Wat
son | would mean, would it noi. that the samead
ments had no etfedt on sminamity at aib”)
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, whether to bear or beget a child ”  Eisen v Virgoma, 388 U.S 1 12{87 8 Ct 1817,
stadt nsell does not provide any criteria by 1823, 18 L Ed 2d 1010} (1967), procrea-
which either of those decisions can be tion, Skinner v Oklahoma, 316 US
made. 535, 541-542 [62 S.Ct. 1110, 1113 1114,

Roe v. Wade. 410 U S. 113, 93 S CL. 705, B6 L.Ed. 1655] (1942), contraception, E7.
35 L Ed.2d 147 (1973), severely limited the senstadt v. Buird, 405 11.5,, at 453-454
states’ power to regulate abortions in the {92 S Ct auL 1038 1039); id., at 460, 463
name of the right of privacy The pivotal 465 [92 S Cu. at 1041, 1043-1044) (White,
legal discussion was as follows: J., concurring in results, family relation

The Constitution does not exphctly ships, Prince v Massachuselts, 121 U S,
mention any nght of privacy  In a line 158, 166 |64 S Ct 438, 142, 88 L.Ed. 645)
of decisions, however, going back per (1944}, and child rearing and education,

haps as far as Unson Pacific R Co v Pierce v. Seciety of Sisters, 268 U.S. 510,
Botstord, 141 US 250, 251 {11 SCt 535 [45 SCt 571, 673, 69 1.Ed 1070}
1600, 1001, 35 L.Ed. 734] (1891), the (1925), Meyer 1+ Nebraska, supra.

Court has recognized that a right of per- This right of privacy, whether it be

sonal privacy, or a guarantee of certain founded in the Fourteenth Amendsent's
areas or zunes of privacy, does exist un- concept uf personal liberty and restric-
der the Constuution. In varying con- lions upon state aclion, as we feel it is,
texts, the Court or mdividual Justices or as the District Court determmed, in
have, '"d"f"'n found at Jeast the roots of the Ninth Amendment’s reservation of
that ngh'l in the P.‘irst. Am‘crmrl:m'nl, Stan- rights o the people. is broad enough to
IS‘%l "-12(;:‘;0';!3:’;"} .;?Ilzlxblzd“‘;llzlr)?:')fliz;) encompass a \y«»mn:x's decision whether
. , . : ' or not o terminate her pregnancy. The
in the Fourth _""_d "'f”' Amc-mlnue‘nl's, detrinient that the State would unpose
Terry v Ohio, 392 US. 1, B9 |88 S upon the pregnant woman by denying

IHGH, IRTZ-1RT2, 20 L Ed 2d 889] (1968,
Katz v United States, 389 V'S 347, 350
[RRS €L HUT 310,19 LL.Ed 2d 576} (1967,
Bowyd v, Umited States. 116 U S 616 |8

this chaice altogether is apparent  Spe-
cific aml direet urm edieally diagnosa-
ble even in carly preguancy may be in
volved  Maternity, or additional  off

’ S.CU 524, 29 L Ed 746] (1886). ser Olm- . :

; stead r United States. 217 US 438, 178 spring, v force upon the woman a
: (48 S.CU 564, 572, 72 1. Ed 944 11928) distressful hfe and future  Psychohye
- (Brandess, J . dissenting): in the penim. cal h.:srm may be tmmment, Mental Jl’l(l
: bras of the Bill of Rights, Grswold ». IYhyH"‘;:. health way he l.m\«d hy. child
N Conmecticut, 381 US. at I84- 485 [H5 care  There 1s also the distress, for all
S CL at 1681-16K2), 1n the Ninth Amend. concerned, dssoctated with the 1|n4wanu-«l
' ment. fd., at 186 (K3 S €U at 16R2] 1Gold f!lll'll, un.nl there s the problem of bhring-
. berg J.. concurrnizt; ur n the concept of g @ child o a famaly :\lnl';uly unable,
liberty guaranteed hy the first section of p:iyl"hnlnm('nlly il mln.-rwmg, to vare
the Fourteenth Amendent, see Meyer . for " In ""?"’. e, i n this e the
Nebraska, 262 VLS 390, 309 113 8 L adilitionsd  difficalties  aned continunmg
625. 626, 67 LEd 1042) 1920 These stigmi of unwed nmlhf'rhmul may he in-
decisions make it clear that only personal volved.  All these are I;u'n‘)rs the womin
rights that can be deemed “Tundamen "'Fd hier responsible phy sician necessarily

tal” or “implicit in the concept of ardered will consklee i consultation,
liberty.,” Paltho v Conwecticut. 302 115 VIS at 152 58, 935 Ceat 726-27  The
V9,325 (58 500 149, 152 82 1, 1id 288) Court nevertheless refused to accept the
. (1937), are meluded i tus puarantee of  argument thae the night w abort 15 abso

! personal prvacy  Thev also nake it fute

clear that the rnight has some extensson The Court’s decisions recognizing a eyt
Lo actin ity relatigg to marrige, Loring of privaey also acknowledre that aome

DRONENBG R6 v ZECH 1395
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state eegufation o areas protecied by
that right s appropiiate As  noted
above, a State may properly assert im-
portant interests n safeguarding health,
in maintaming medical standards, and in
protecting potenuiad life. At some pomnt
in preguancy, these regpective interests
become sufficiently compelling to sustain
regulation of the factors that govern the
abortion dectsion  The priracy right in-
volved, therefory, cannol be saud to be
absolute. I fuct, ot 15 not ddear to as
that ihe cluim asserted by some amict
that one has an unlimited right to do
with one'’s body us one pleases bears «
close relationship to the nght of priva.
cy previously articulated in the Court's
dectstons. The Court Las refused to rec:
ngnize an unlimited right of thas kind in
the pust  Jacobson v+ Muassachusetts.
W7 HS 11 {25 SCL 358 19 1 Ed 648
(1905} (vacematwomy, Buek v Hell, 274
US 200 (47 SOU 544 TU L Ed 1000
{1927y (sterdizabion)
I at 15054, 93 SO at 727 {emphasss
addid). Thus, though the Court gave an
illustrative list of privacy rights, it abse
tenied that the right was as broad as the
right 1o do as one pleases with one's iy
Asnule from fistng prior holdings, the Court
provided no explanatory principle that in-
forms*a lower court how to reason about
what is anmd what 5 not encompassed by
the nght of privacy
Carey v Populalion Services {nterna-
fronad. 431 US. 678, 9T SCL 2010, 5
b Ed2d 675 (197D, heid unconstitutional
yet another regulation of dccess o contra-
teptives on grounds of privacy.  Thie New
Yark statate required that distribution of
roltraceplives 1o persons over sixteen be
only by a licensed pharmacist.  That provi-
ston was beld unconstituuonal because no
compelling  state interest was  perceived
that could overcome “the eaching of G rs-
wold that the Constiution prowets in-
dividual decisions in mattees of cluldinvar
e from  unjustified mirusion by the
State. " fd at G870 97 S U0 at 2017 A
1 The Cowrcabso stisn b dow o a pioasion of the

Law Jonbseddin distabiiion s comica paves do
those less than 16 sears wid I there was o

cotpelbig: state mierest wies reguaired oot
because there s an mdependent fundamen-
tal “right of access o conteaceptives,” but
beraune such access is essential to enercise
of the consututionatly protected npght of
deeision in matters of childlearing that is
the underlying foundavon of the holdings
in Grswold, Ewisenstadt v Baird, and Roe
v, Wade ™ Id at 485 -89, 97 S UL at 2018
Limiting distnbutwa (o licensed pharma-
cists su:mfn‘am'y hurdened that right  Jd
at GHY, 9T S CL at 2018°

These vases, and the suggestion thal we
apply them o protect homosexual conduct
in the Navy, puse a peculiar jurispradential
problein - When the Supreme Court decides
cases under a speciflic provision or amend-
ment 1o the ConsGtution it explicates the
meanmy and sugpests the contours of a
value already stated o the document or
tmphed by the Cimstitution’s straeture and
lustory  The lower court puidpe Guds in the
Supreme Court’s reasoning slenit those le- -
gal matenals, a5 weil ax e the matertads
themselves, gunbince for appiving the pro-
vision or amemlment 6 3 new situation
But whea the Court creates new nphis, as
some Justees who hiave enpaped o the
provess state that they have sbune, ee, 0 g,
Doe o Bolton, M6 15 179 221-22 94
SO0 T, T62.68 33 LB 20 neeh
(White, J . dissentings, Boe ¢ Wade, 110
HS HRE HG7-6K 90 S Co 705, T38-14, 15
LoEd2d 18T 970 Stewart, J, concur-
ring), luwer courts have none of these ma-
terials available aml can ook anly to what
the Supreme Court has ~tated to be the
principle mvolved,

In this group of cases, and w thase cited
in the yuoted languwee from the Court's
apanions, we tle aod [ind any principle artic-
ulated wven approaching in breadth that
which appeilant seeks to have us adopt.
The Court has listed s llustrative of the
right of privacy sach natwrs as actavties
n'l:mnu LY ATy procrestion, vontra-
ception, fannh relatonslups,  and chikd
reariy? il cduciation U pesd Bardly be

map iy catronabe oe s ol med ot wonld

ol vh‘.\dl"(' My |'Il‘l"!\ L0 sy [ DRRTFTITIN
uptnens nifced
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. i
Se.u —wl none of these covers a nght w
hoimosexual conduct.

The question then heromes whether
there is a more general principle thal ex-
plains these cases and is capable of extrap-
olation to new claims not previously decut-
ed by the Supreme Court. It is true that
the principle appellant advances would ex
plan all of these cases, but then so would
many other, less sweeping principles. The
most the Court has said on that topic is
that only rights that are “fundamental” or
“implicit in the concept of ordered liberty”
are included in the right of privacy These
formulations are not partcutarly heiplul to
us, however, because they are less pre-
seriptions of 4 mode of reasoning than they
are conclusions about particular nghts
enunciated  We would find it impossible to
canclude that & right (o homosexual con-
duct s “Tundamental” or “imphiat in the
concept of ordered liberty” unless uny and
all private sexual behavior falls within
thuse categuries, a conclusion we are un-
willing to draw

In dealing with a topic like this, in which
we are asked to protect fron regulation a
form of behavior never before protected,
and indeed traditionally condemned. we o
well to beur i gnnd the concerns sxpressed
by Jusucr White, dissentinr o Monie ¢
Cily of East Cleveland. 131 1S, ¥, H4d.
97 SCU 1942 1958 59, 52 L EdZd 3
1977y

That the Court has ample precedent for

the creauion of new comtitutional rgls

should not lead it to reprat the process at
will  The Judicitry, ascludung s Court,
is the most valnerable aod comes et

o llegitimacy when atddeads with Juidgpe-

b

1t inav be onhy candad o sav g tius pont
the author of this opasm. when o oGudose
life, evpressed the vew 1hat no court ~houdd
ureate new constituhionsl oghiy, thar i, nghes
must be lauly denved by stagdand modes ol
legal isterpresation from the text, dvncte apd
hustory of the Conststution (b 1t las been
apthy put. “the sork of the pohitecal brane hes oy
1o be tmahdated aidy i wocord wah ananle
ence whose staving pornt whose nnderfving
premise. 15 Lol discoserable in ste Consin
ton  That the complete inference wall s be
found there-—bedanse the simtation i ot bhafy
1o have beun totesween —o gencersth coiunon

made coustiiutivnal law havig htde or
no copnizable roots in the lanpuage or
even the design of the Constitution  Re-
alizing that the present construction of
the Due Process Clause represents a ma
jor judicial pzloss on sty werms, as well as
on the antictpation of the Framers, and
that much of the underpiniing for the
broad, subsiantive “application of the
Clause disappeared in the conflict be-
tween the Executive and the Judicrary in
the 1510°s and 1940°s, the Court should
be extremely reluctant o brenthe stll
further substantive content intoe the Due
Process Ulause so as (o stnke down leg
islation adopted by a State or aty to
promote its weilare  Whenever die Judi
ciary dues so, it unavoidably pre-empts
for isell another part of the governanee
of the country without express constitu
tiunal authonity.

Whatever its appheavon to the Supreme
Court. we think this adsmwmition should be
taken very serwusly by inferior federal
courts. No doubt there s “ample prece-
dent for the creation of new constitutional
rights,” but, as Justice Wilate saud, the cre-
ation of such rgnts “romes pearest 1o ille
when pudpes ke “hiw havings

pithnacy’
Btthe or s rogernszabie roots s the fwsmpngee
or even the desym of the Constitution ™ 1
W is in sy degree doubtfel ithat the Su
preme Conrt choull frechy veeate new con
stitutionugd rigrhies * we thiok b certain that
lower courts should pot do o We lave no
pushnce Trom the Constitubon or as we
ive himwn with sespeet 1o the cise at
sl Irom artieotated Supreme Court prin

ciple 0 courts of appeals hould, i ach

gt bt Democracy wmd Pisiruse 2
(RN Thow vions aee Deaverer, completely
el and 1o ihe tumuon b g oo mdee
The Supreme Comt s deonded that o may
TR L T O R Y TN ST TTPYRIPRY § [T amsl. s mm'l'\
of tomrastoteanalie oo cotts, we s bonod
absobutely Bo ot detceoinabon The onh
i sk opya bBaieus are whicther vhe Suprentc
Comr has created aonght whinh barhy deted,
coners the <o betme vy o svhether the Su
preme Cotet b speciiied o ssode of winadvas
methodofopy which hom st applied reaches
the «ave we et now docade

—_—
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Pugcumstanoes b o acgte pew ryrhte
troely the valime of oo weaedd e an

that many wouhl evale saprene G ourt e
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(e ue TAE b 2d 1 3RA 11¥RA) s
proo o dor artane o AV ehiaver o the
TN AN ‘.“ Rt . . vt Trean
oty 0 e 0 e e g b
i £l oo LEbbed o perag o SN

vew, a preat bodh o of pudge iade Liw
would grow up, anl we woald bave  pre
rinptfed] tor foursetves ] another part of the
governance of the country withvut express
constitutional authosity I the revolutinn
in sexual moies that appetlant proclanms is
i fact ever lo arrive, we think it must
arwve through the noral chowes of the
peopte amd their elected representatives,
not through the ukase of this court

Turming from the decuded cises, whuh
wi do not think provile evenan aminpuots
wartant for the comututiona right he
sovks, appellant offers arguments based
wpon a consttutional theory  Though that
theory is obviously untenable, it is so ulten
e ard that it is worth statings brefly why
we reject it

Appelant demes that moraity can ever
be the hasis for lepnidation or, moee speaifi
cafly, fur a aaval regulation. aml asserts
two reasons why that s s The first
arprument 150 if the miltary can defeod s
blanket exclusion of homasexuads on the
provnd that they are offeusive o the ma
fority or to the wditery's view of what s
~acully acceptable, then no npghts are safe
fronu eneroachment and no munurity s pro-
teuted againsC diseranation ' Appetiant's
Openmyg Briet on Appeal at 11 120 Pass
myr the msccurate characterization of the
Navy's posttion here, it deserves to be sant
that (lus argument is completely frivolous.
The Constitution has provisions that vreate
speefte nghts These proteet, amongg oih

< oracwl, vthme and religious autiorities
11 g conrt refuses 1o vreate o pew constity
tional right 10 protect homosexasd condugt,
the court does nut therohy destray estab-
hished constitutional sights that wee solidly
baed i consttutional text and history

Vppcdlant goes farthor, however, and
contends that the exntence of moral disap

& Ar wral argumnent, appeliani s counsel was
pressed by the Gt comrettag s gopoanien
thoor ahe narsd regubaiiny mas oot permisabls
' onded imaporal prdgiients Asked whaother

wror at abboirence could deted be o hass tar a
pegwlaton commsd wpind that a0 could wor

cult 1ok Staesd Bow s adatr 0 eliction
of w partaer t dure sexiad hitnnaey s not
unmuae from burden by the stiate as an
clement of canstituionally protected priva-
¢y  That the particular chowe of partner
may be repugnant to the majority argues
for its vyalant protection—not its vulnera-
by 1o sancusn’t  Appellant’s Opening
Briet on \ppeal it 13 This theory that
majority  merahty and maprity choce iy
always made presumptively iovabd by the
Constitutinn attacks the very predicate of
demoeratie goverpment . When the Constic
tetion does not spesh to the contrary, the
chawes of those put in authonty hy the
clectoral provess, or thase who are aceount-
able to such persons, come before us not as
suspect hecause majorstariin but as conclu-
sively vidid for that very reason. We
stress, hevause e possebiehity of beng mas-
understood 1 so preat, that this deference
to deimorratic chowe dovs not apply where
the Constituion removes the chowe from
majorites  Appellant’s theory woukd, m
fact, destroy the basis for much of the
most Vatued brslaton our socety has. 1t
waoubl. for example, render  lepstation
about anal rights, warker safety, the pres-
crvation of the envimmment, and mach
more, anconstututsoal  Fa cach of these
area el mageeties have  manle
maral l"\:lju"i contrary to the desires of
nianenties U o be doubited tha very
many daas vt whose altonate Justifica:
ton dues ot rest upon the soctety's morial
ty * For these reasons, appellant’s argu-
aent will not withstand vaammation

P We canvhnde, theretore, thiat we van
vl o consutatomsd perht o enpgape
homosesuiad ondact and that, as gudiey,
we Jutte o sarmua to create one MW

Ashail thon aoout the praqnien b probabeing
bestabiy connwl rephed it thar Could be
protubtd bt onahe onad ob crocly o am
mal Hhie soncion to ce bt ammais s of
Contse e chiecion s gty o e abe
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need ask, therelore, only whether the
Navy's policy 18 ratisnally related o a per-
missible end  See Avlley v. Johnson, 145
US. 238, 24799, 96 5.0 1440, 144547, 47
LEd2d 708 (1976). We have said that
legislation may implement morality  So
viewed, this regulation bears a ratiousl re
lationship (o & permissible end. It may be
argued, huwever, that a naval regulation,
unhke the act of a legislature, must be
rationally reluted not fo morality for s
own sake but to some further emi which
the Navy is entitled to pursue bevause of
the Navy's assined (unction. We need
nol Jecide that question because, if such a
connection is requured, this regulation s
plainly a rational means of advancmg a
legitimate, indecd a crucial, interest com-
mon to all our armed forces  To ask the
question is to answer . The effects of
homosexual conduct withun a naval or mili-
tary unit are almost certam to be harmful
to morale and discipline. The Navy is not
required 1o produce soctal stience data or
the resuits of controlled experiments to
prove whal common sense aml common
experivner demonstrate Tios very ave
tHustrates danpers of the sort the Navy s
entitled to consider: a 27 yearold peuy
officer had repeated sexual relitions with a
19 vear okl seaman recrmt.  The latier
then chose to break off the relatwinship
Episodes of Lthis sort are certam fo be dele-
terious to morale amd discipline. to call o
questian the even handedness of supertors’
dealings with lower ranks, to make person
al dealings uncomlortable where the rela
tionsheg is sexually amhbiguous, to generate
thshike and disapproval amung miny who
find homosexuality merally offensive. snd,
it must be said, given the powers of b
tary superiors over thewr mleriors, to en-
hance the possibility of howosexual sedue-
tion.

The Navy's policy requiring discharge of
those who engage m homosexual conduct
serves legitimatle state nterests which in
clude the mamtenance of “diseipline, goal
order and moralyf,] mutasl trusy and

confidence among service members, m-
surfing| the intezrity of the svstem of ronk
recrufing ] and  re-

aml  command,

tamnfing ] members of the naval service
and preventfing | breaches of secanty
SEC/NAV 1300 ufy (Mar 12, [UR]), J 4 wt
219 We beheve that the policy requining
discharge for homosexual conduct is 4 ra-
tinal means of achieving these legitimate
interests, See Beller v Middendorf 632
.24 788, 812 {9th Cic), cert. denied. 452
US. 905 101 S.Ct. 3030, 69 L. Ed 2d 405
(1980)  The umqgue needs of the military,
“a specialized soriety separate from cvilian
society,” Parker v Lery, 117 US 733143,
94 85 Ct. 2547, 2655, 41 1. Ed 20 435 (1974,
justify the Navy's determination that ho-
mosexual conduct impairs its capacity to
carry oul 18 misston

Affirmed.

John ¥ BRAKRMON, \ppellant,
v.

BALTIMORE & OMIO RALROAD.
No, H3-~I512

United States Court of Appeals.
Distriet of Columbnm Cieeunt

Argaed Jan. 13 tasd
Decuded Aug. 17, 1984,

Raitroad emplovee, wha recesved bene-
fits under the Longshoremen's and Harbor
Waorkers” Cantpenaation Act for ijures he
sustained white teparrmg 2 hopper, ur Tun
nel, through which eoal passed s it moved
from raitroad vues ta the halds of barges
and ships at radroad’s coal pier, brought
suit against the rulvoad under the Federal
Emplovers” Liability  Act.  The taned
States Distriet Court for the District of
Columnhia, Uerhard A, Gesell, J. %0
F Supp. 910, entereld summary udgment i
favor of cadeoad, amd emplovee appealed

FEARM N v AL Fistoth & atbio (R 13949

Cur as TREE BJ U EoA 1IRA

Ive towmt of  Vppoabs Mikva Crroant
Jadgze, held that Lomghanomen ~ aind Hon
Tor Warkers Compeasation el provaled
varhusive eoverage for employve, predhud
wg vaverage for employee under the Fed
visd Employers’ Lisbuhity Act

Aflirmed

I Warkers' Compensation 82262

An employee i3 coversd Ly the Long
shuremen’s and Hatbor Waorkers” Compen-
sition Act only if he or she meets both the
Situs and status tests.  bongshoremen’s
and Harbor Workers’ Comipensation Act
ta ). Ja), as amended, 33 USCA.
R4 902(3), Y03(a)

2. Warkers' Compensation =282

Simple disunction between “traditional
radeonding: tasks” and “traditivnal man
time tasks” is not the sole mquiry to be
mide i determining a radrowd employee's
wtatns under the Longshoremen's and Har
bor Workers' Compensativn \ety dechimng
1o follow Conte ¢ Norfolk & Western Ry.
oo ath F2ad s Loggshuremen’s and
Hiarbor Waorkers' Compensation Act, § 203),
as amended, 33 H S C.AL 6 90200

1. Waorkers' Compensation <=262

Longshoremen's and Hitbur Worker's
Compensition Act provided exelusive cov-
vragee for ragdroad emplovee injured while
veprring a0 hopper, or Tunnel,  through
which coul passed as it moved from rail-
road cars Lo the holds of barges and ships
a1 nadroad's cosl prer, precluding coverage
for employer’s injuries under the Federal
Linplovers” Liabtlity Act. Longshoremen’s
sl Harbor Workers” Compensation Aet,
tq 1 et seq., 2090 3G, as omended, 38 U S
€A 55 G501 ot seq, S0LGH, B0Ma), Federal
}miplovers Liabidity Avt, 3 1 et seq, 45
SN 8 51 ot sey

Appeal from the United States Dhistract
s omrt for the Distriet of Colmmbge (Gl
Vet Noo H2IHNED.

1 Michael Farrell, Washungion, DG, of

the Bar aof the Distoet of Oolumba Court

T I Y U S I B AR RS PR T EO R AL L af
the Vot wih whoin hurt + Rowned,
Yoashagton, B was on twe boel, Tur
appetant

George F Pappas, Balumoce, Md |, of the
Bar of the Court of Appeals for Maryland
pro hac vice by special leave of the Court,
with whom Walter 3 Smith, Jr, Wash-
ington, D C.. was on the brick, for appellee.

Before WRIGHT. MIKVA and BORK,
Circuit Judpes.

Opinion for the Court filed by Circuit
Judge MIKVA.

MIKVA, Circuit Judge:

A recurring problem in workers’ compen-
sation laws has been the coverage of mari-
time workers Commencing in 1917, when
the Supreme Court held that under certain
circumstances states could not conustitution-
ally provide compensation to mjured mari-
tine workers, Southern Pacitic Co v Jen-
sen. 244 US 205, 37 500 524, 61 LEd
1086 (19171, Congress, the courts, and the
states have struggled o carve out ratwonal
arvas for stiate aml federal aws The orige-
mal “Jensen hine”, named alter that 1917
case. helt that the states could not cover
fongshoremen inpured seawanl of the wa-
ter's cdpe In 2027, after several ansuc-
vessful attempts (o extend state compensa-
tion remedies o inqured martnne workers,
Congress enacted the Longshoremen’s and
Harbor  Wuorkers'  Compensation Act
(LHWEA)L 33U S U8 901 of seq (1982, to
provide coverage for such preciuded oy -
shoretnn amd others similarly  situated.
Thut  statite, spnficantly  amended m
1972, liis been wtersected by other federal
compensativn lawa We here address the
applivation of the LHAVEA, a5 amended in
1972, 10 U facts m this case amd the
wtertave, of any, between that et and the
Federnt Emplovers” Listaliny At (FELAY
L3 U5 U8 51 ef seg LI9K2)

Juhn Harmon appellant, was emploved
iy the Battmore wind Ohw Railroad Compa-
nv (& 1w s coad per e Baltunore.
He was mpured winde pepiurmg @ hoppeer or
funnel. through which coal passes as at

TR
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BIMOHE vaous right wing groups as “dnft-
ing” (a statement we have disposed of in
the context of another allegation earlier,
see page 1572, supra), asserted that Carto
“organized and promoted the Jomt Council
for Reputrniation. What he meant by 'repa-
triztion’ was the forced depurtation of all
blacks o Africa”” The published svuices
relied upon by defendants support the as-
sertion that Carto created this orgamza-
tion, and that its purpose was o “send] ]
American blacks back to Africa.” They do
not establish, however, that the proposal
envisioned “forced deportation ” - fact, to
the contrary, vne of them asserted that
Carto (overtly at least) only sought “volun-
tary” repatration. While the latter detail
reduces not at all the repugnant racism of
the scheme, it is possible o e a racst
without being guilty of the quite separate
fault of advocating the forced deportation
of United States citizens. It is the distinc-
tion hetween the actions of While Citizen
Councils, during the worst davs of the civil
rights struggle, in subsidizing bus fares
for blacks willing to emigrate from the
South, and the action uf groups such as the
Ku Klux Klan m driving blacks out by
physical force. As far as mcisie is con
cerned. there is no distinction bhetween the
two, but the Jatter contams an wlditional
and quite distinct repugnancy  Since the
published sources referred o by the de-
fendants not only do not establish thiy
point but to the contrary assert that Car
to's scheme was formally for “valuntary”
repatriaton, we think 1t is a jury question
whether this allegation, if (aise. was made
with actual malice.

{15] We [ind that a jurv could reason-
ably conclude that defamatory statements
based wholly on the True article were
made with actual malice That artivle was
the subject of a prior defamation action
which was settied to Carto's sausfaction, a
fact likely known to Bermant's cditors, if
not Bermant. Whether the particular
statements relwd on were falae and wheth
er the appellees were acluullv aware of

13 746 FEVERAL REPORIER, 2d SERIES

that falsity are matters for a jury to deter-
mine  Alegation 19, the illusiration sug-
gesting that Carto emulated Hitler, and
allegation 29, that Carto joined the singing
of “Hitler's 'Horst Wessel Lied' ' and dehv-
ered a speech in an attempl W emulate
fitler's style and charisina, were based
solely on the True article. There is no
other evidence that Carto emulates Hitler
in appearance or in aclion, allegations the
jury could find W he Jdefamatory.

{16) We turn next to the (ive allega-
tivns based solely upon the conversstion
with Rohert Eringer:

13. Statement that Carto “conducts his
husiness by way of conference calls
from a public telephonie,” which ar-
guably suggests criminality;

14. Claim that in 1968 4 Carte front
organization "‘used a direct mail
blitz ta support G. Gordon Liddy's
Congressional campaign in New
York™ (since Liddy was later con
victed of felony in connection with
political activities, the allegation
could be considered defamatory),

17 IMustration showing Carto seceretly
observing  prospective  employees
through a one wiay mirror;

23, One way inirror allegauon, in text;

27, Claim that a lead story m an issue
of The Spotlght was a ttal hoax.

We find that a jury could reasonably von
clude that Bermant made these allegations
with a disregard for thewr trathi or falsuy
that consttuted sctval mabee  For one
thing, there is only Bermant's word for the
fuct that Eringer ¢ver said anything that
supports the staterments  The same was
true for the statements, discussed earler,
attpbuted to Harvell and Suall but as we
noted, see pages 1576 U677, supra, those
individuals were present at known locutions
s this country and could have been deposed
by the plainttfs whereas the mysterious
Me Erager was thooght (o be sumewlere
in Baglamd  Moreover, Bermant's deabings
with Eringer display a much lesser degree

DRONENBUREG v. ZECH
Cite as T4 F 2 15719 {1984

of care, despite the scurrilous allegativns
for which he is the sole source. Bermant
not only did nut ingqure how Ermger came
to know these delails of Carto’s uperations,
fir never even lovked the unknown Eringer
in the eye until afler the story was publish-
eid, but spoke Lo him only once over the
telephone.  Anderson admits that he did
not care whether Ermger was reliable
These actions came close to the hypotheti-
(nl case of wrtual inalice the Supreme
t'ourt descnibed in St Amant: a story
“hased wholly on an unverified anonymous
telephone call™ 390 1) 8. at 732, 88 SCt
at 1326  Eringer was identificd Ly name,
it he was in all other respeets unknown to
the appellees. These allegations, which de-
fendants claim were based solely on Ering-
+r’s assertions, should have pone o the
jury.
- . - - L4 -

We affirm the District Court's grant of
»ummary judgment as to ali claims of defa-
mation except those abidressed in Part V of
this opinion  As to the latter, we reverse
and remand for further proceedings con
sistent with this epinion

So urdered.

o :"' LI LRSIV
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James 1. DROUNENBURG, Appeliant,
v,

Vice Admiral Lando ZECH, Chiel of
Naval Pessonnel, et al.

Na. 82 2304.

United States Court of Appeals,
District of Columbia Cirenit

Nov. 15, 1984

Appeal from the United States Distniet
Court for the Disteiet of Columbia (Ciwal
Avtion No 81 00933}, Oliver Gasch, Judye.

\)> 1579

Stephen Vo Bomse, Tenard Graff and
Calvin Stemmetz, Washsogton, D ., were
on the suggestion for reheartng en banc
filed by appellant.

Charles fuster and Margaret R. Alexan-
der, Washington, D2.C.,, were on the sup-
purting  petition for aimicus curiae the
American Civil Liberties Union of the Na-
tional Capial Area.

Abby R. Rubenfeld, Evan Wollson, Sar-
ah Wunsch and Anne E. Simon, New York
City, were on the joint hnefl of amicua
curize LAMUBDA Legal Defense and Edu-
cation Fund, Inc, et al, in support of the
suggestion for rehearing en banc

Before ROBINSON, Chief Judge,
WRIGHT, TAMM, WILKEY, WALD,
MIKVA, EDWARDS, GINSBURG, BORK,
SCALIA and STARR, Circut Judges.

ORLER

On Appellant's Suggestion for
Reheanng En Bane

PER CURIAM

The Suggestion for Reheanng en danc
of Appellant, and the briefs amici cunae
in support thereof, have been circulated to
the full Court and 2 majority of the judges
in regular active service have not voled in
favor thereof On considecacion of the
furegoing, i is

ORDERED. by the Court, »n banc, that
the aforesaid Suggestion for rehearing ea
baric 15 denied.

Opinion dissenting from denial of sug-
gestion to hear case en bane filed by Chief
Judge SPOTTSWOUD W ROBINSON, 11,
and Cireunt Judges WALD, MIKVA and
HARRY T. EDWARDS.

Statements of Circoit Judges GINS-
BURG and STARR are attached. Also at-
tached is a statement of Circust Judge
BORK, jomed by Circant Judge SCALIA.
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SPOTTSWOOD W. ROBINSON, [II,
Chief Judge, WALD, MIKVA and HARRY
T. EDWARDS, Circuit Judges, dissenting
from denial of suggestion w hear case en
banc:

We would vote o vacate the decision of
the panel and to rehear the matter before
the court ¢n banc. This is a case of ex-
treme importance in both a practical and a
jurisprudential sense. For reasons dis-
cussed below, we do nol think that Doe
Commonwenlth'’s Attorney, 425 U5 i,
96 S.Ct. 1489, {7 L.Ed 2d 751 (1976), a/fg
mem. 403 F Supp 1199 (E D.Va.1975), is
controlling precedent here. Moreover, we
are deeply troubled by the use of the pan-
el's decision to air a revisionist view of
constitutional jurisprudence.

The panel’s extravagant exegesis on the
constitulional nght of privacy was wholly
unnecessary to decule the case hefore the
court. The ratio decidendi of the panel
decision i3 fairly well stated in the last
paragraph of the opinion. Jurnsts are free
to state their personal views in a variely of
forums, but the opiions of this court are
not proper oceasions to throw down gaunt
lets to the Supreme Cuourt,

We find particularly mappropriate the
panel's altempt to wipe away sefected Su
preme tourt decisions in ihe name of juii
cial restramt  Repardless whether 1t s the
proper role of lower federal courts to “cre
ale new constitutional nghts”” Dronen-
burg v Zech, 741 F 2d 1388, a1 1396 (DU
Cir.1984), surely 1t 15 not thewr function to
conduct a general spring cleaning of consti
tutional law. Judicial restramt begins at
home

We objecl most strongly, however, not o
what the panel opinon does. but to what it
fails o do. No matter what else the opin:
ions of an intermediate court may properly
include, certatnly thev must stll apply fed-
eral law as articulated by the Supreme
Court, und they must apply it in goud faith
The decistons of that Court make clear that
the conslitutional nght of privacy, whatev-
er its genests, 13 by now firmly established

An intermediate judge may regret its prea-
ence, bat he or she must apply it diligently.
The panel opinion <imply does not do so.
Instead of conscientivusly attempting to
discern the principles underlying the Su-
preme Cowrt’s privacy decisions, the panel
has in effect thrown up their hands and
decided to confline those decisions to their
facts. Such an approach to “interpreta-
tion' is as clear an abdication of judicial
respongibility as would be a decision up
holding all privacy claing the Supreme
Court had nut expressly rejected.

We find completely onconvincing the
suggestion that Doe ». Commonwealth's
Altorney controls this case. In Doe, the
Supreme Court afficined without opinion a
three judge district court’s dismissal of a
pre-enforcement constitutional challenge to
a stale criminal statute Dronenburg, by
contrast, challenges the constitutionality of
his discharge pursuant to a military reyola.
tion not expressly authorized by statute.
To hold Dronenburg’s claims hostage to a
ane word summary afficmance disregards
the well established principle that such a
ihspositton by the Supremie Court decides
the issue between the parties oi the nar
rowesl possible giounds.  See Handel o
Bradiey, 432 US 173, 176 77 41 S0t
IR, 2210- 41, 53 L Edad 199 A7 er
cushanl, Fusart ¢ Stemmberg, 119 H S 319,
49142, 95 SO0 A Mo dE 12 L Eddd
521 (1975 (Burger, CJ.,  concurring).
Mutcover, the Court las clearly indicated
that the Doe issue remans open. See Car-
ey v. Population Services International,
131 U S 678, 688 n. 3, 694 w. 17, 97 SCL
SO, 2018 n. 5, 202Y 6 17, 52 L.Ed.2d 675
(1977) {[The Court has not definitively
answered the difficult guesuon whether
and to what extent the Constituuon prohib-
its slale stalutes regulating {private con-
sensual sexual] behavior among adults.™);
New York v. Uplinger, — U8, ——, 104
S €t 2332, 81 L.Ed.2d 201 (1984) (disrnisa-
ing certioran as improvidently granted).

Even were we convinced by Judge Gins-
burg's well-intentioned attempt to justify

3
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the panel decision as o sunple application of
Dor, we would sull vole e vacale the opin
wn  The opron purports w speak for the
conrt throughout the text, and we cannot
mdulge its twelve page atlack on the right
of privacy as a harinless exposition of a
personal viewpot  (f Dronenbiog, at
6 n 5.

T its eagerness Lo address larger insues,
the pauel fails even to apply seriously the
toy 1o requirensent that the challenged rega
latsan be “rationally 1elated to g peemniss
ble end.”  There may be a rational bass
for the Navy's polivy of discharging all
homosexuals, but the panel opinion plamly
daes not desenbe it The dangers hypothe:
srzed by the panel provide patently nude-
yuate justification for a ban on homosean
abty m g Navy that inchimdes personnel of
Loth sexes and plices no parabiel ban un all
tvpes of heterosexual conduct iy effect,
the Navy presumes Unst any homosexual
condue! constitutes ciause Tor discharpe,
bt it treats problems arisiy from hetero-
sexnal relstions on u case by case basis giv
o fair regard to the surrounding eiream-

wees This disparity in treatment calls
for senous equal protection analysis.

We intimdale no view as o whether the
constitutional nght of PRIVACY LACOMPASSEeS
a rght o engage i homosexual conduct,
whether nilitary regulations warrant a re-
laved standard of review, or whether the
Nuavy policy challenged in this case is ultr
mately sustunable . What we do mamtain
5 that the panel fuded to resolve any of
these compelling issues in a satisfact.ny

1. Lhe dissenting opimton beads “judiaat e
wamt” out of shepe o suggesiing that o s
nuproper tor fower tederal courts ever to pro-
e Uspong cleanmg’ m the Supreme Count.
bt v view, lower cowt pudges are not obliged
t cede 1o the law reviews exclusive responsibilt
v tor indicating a need lor. and proposing the
ihrecuion of, “further cubghtenment from thigh-
et \uthony.” See Dmted States v. Maruno, 664
I g 860, BHT 124 Cir 1981) (0akes. 1, concur
vengd Iy aview on which § have several iones
acied  See, cn, Wosrre v Barry, 118 F 2 (151,
1a2-03 (D C G 1Y) Goncutrence question-
g consisteney of Pasd v Davis. 23U S a9, 94
SCUOIESS, 47 1 Ed 2 WS 11976), with poor
rrccedent un the concept of liberty sheticred by

manuer  Because we beleove that the panel
substituted s wwn doctrinal preferences
for the constitutional pnociples establshed
by the Supreme Court, we would vacate the
decision of the panel and hear the case
anew

GINSBURG, Ciecurt Judye:

In challenging his discharge for engag-
1 10 humosexual acts 1 a Navy barracks,
apgretlant argued that the conduct in ques
tion falls within the zone of constitationally
protected privacy  The panel beld that,
¢ither hecause of the binding effect of the
Supremne Uwart’s summary affirmance in
Doe v Commonwealth’s btorney, {2
US 901, 96 SGL 1489, 47 L Ed2d 751
(1976}, summanly affq 403 F Supp 1199
{E D Va 1975), ot on the basis of principles
set furth wa other Supreme Court decismns,
the Navy's determination coull nut be over-
turned | agree with the first basis of that
holthnge  Sve ks ¢ WMiranda, 422 US.
J320 34445, 95 SO 2241, 228y 90, 45
L B 28 228 (1975)

It s trae that. i ws discussion of the
alternative hasis, the panel opnion airs a
pool deal more than dspesition of the ap-
peal required b Appelant and amscr in
suggesting releanng en banc, slate yrave
convern Wt e panel opinion’s  “broad
seope’” creates correspondingly broad law
for the circort and, 1 so domng, sweeps
away prior kandoierk hobdiogs and diver-
gent analyses.

The voncern s unwarranted  No single
panel s licensed to upset prior panel rul-

due processh, Copper & Brass tabricators Loun
al inc. v Department vt the Treasury, 6719 ¢ 2d
951 99188 (DU Ci 19RY} (conturrence ques
Houng cogea v ol Supreme Court pecedent on
“rone ot interesls” test tor deteninining standing
10 sue), see also Amerian Frends Sen- Comm.
v. Websier, 7X0 1 2d 29 29 1§) C Cir 1983) { Wald,
1) Goming, vster ahu. Corver & Prass ), Uneted
States v Rens, 855 F 240 1159 1193-94 (D C Cir.
1981) ¢ Walkev, § | disseniing) tgquestioning scam
fesanesy ol web wonen by brdamas v Sanders,
32 U 753 WU NG CRsa et B D 2
1979, and s precutsanst revd, 456 LS 798,
102 S 41 2152, 72 & B.4.2d 572 (1982).

)
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pose its own philosophy on “the court
The panel in this case, | am confident, had
no design to speak broadly and definitively
Jor the arcust. | read the opinion’s ex-
tended remarks on eonstitutional interpre-
tation as a comimentarial exposition of the
opinion writer’s viewpoint, a personal state-
ment that does not carry or purport o
carry the approbation of “the court.”

Because | am of the view that the Su-
preme Court’s disposition in Doe controls
our judgment in this case, and that the
panel has not tied the court to more than
that, | vote against rehearing the cuse en
banc.

Statement of Circuit Judge BORK, joined
by Circutt Judge SCALIA.

BORK, Circuit Judge:

The dissent from the court's denial of the
suggestion of rehearing ¢n banc under
takes to chide the panel for critiozing the
Supreme Court's nght o privacy cases and
for failing to extract discernible principle
from thuse cases for application here
rather extravagant terms the dissent ie-
cuses the panel of such sins us attempting
lo “wipe away” Supreme Court decisions,
of “throwl{ing} down gauntlets” to that
Court, and “conducfing] a general spring
cleaning of constitutional law * While rhe-
torical excess may bhe allowed to pass, we
think that underlying it in this mstance ure
serious misunderstandings that require a
response.!

In the first place, the hssent overlooks
both what we actually did and the necessity

5. The dissens aiso objects to our rebiand e o the
Supreme Court’s summary atfirmance, 1 Hoe v
Communwealth’s Attorney for Ruhmond, 425
U.5. 901,96 S.Ci. 1489, 47 1. Ed.2d 7S (1476), of
a distniet court judgment that upheld a state
statute making it a criminal olfense to cnpage in
privaie consensual homosexual conduct. Since
the Navvs regulation in tlis case 1s of anyiling a
less drasuic restriction on the hberty of homo.
sexuals than the statute in Noe. it mus foliow--
on any conceivable rattonale that could be given
for Doe —that the regulation 1s constutuvonal,
The dissent trees 1o cvade thus steaghttarward
analvsss hy relving on the Court's suggestion in
Carey v Population Senvices Internanonal, 131

cases—Griswold o Conned (teud, 381 WS,
479, 85 S.CU 1678, 14 1, Kd 2d 510 (1965);
Loving o Virgime, 388 US 1, 87 5.0
1817, 18 L.Ed 2d 1010 {1967), Eisenstadt »
Baird, 405 US. 438, 92 SCL 1029, 31
L.Ed 2d 349 (1972), and Carey v. Popula-
tion Services Intermntional, 131 U.S. 678,
97 S.Ct. 2010, 52 L. Ed 2d 475 (197T)—which
he claimed established a privacy right to
engage in homosexual conduct, It was,
therefore, essenual thiut the panel examine
those decisions to determine whether they
did enunciate a principle so broad. We
quoted the pivotal language in each case
and concluded that no prnciple had been
articulated that caabled us te determine
whether appellant’s case fell within or
without that principle.  In these vircum-
stances, we thought it improper for a court
of appeals to create a new constitutional
right of the sort appellant sought.  That
much is certainly strayghtforward exepesis.
The dissenters appear to be exercised, how-
ever, because the conclusion that we could
noldiscover a smfyving ponciple underlying
these casey seems o them an maplicit eny-
vism of the Supreme Court's performance
i this area.  So womay be, but, if so, the
implied assessment was mevitable, Te s
difficult to know Low to reach the conelu-
sion that ne principie s discernible i abeci-
sions without seemimnge to eatierze these de
eisions.  Had our real purpose been to pro-
pose, a3 the dissent ~ays, that those cases
be ehimmated from constotional law  we
would have engired ina much more exten-
sive analysis than ae undertook s ot

US 678694 0 1797 501 2010, 2021 w. 17 52
1 Ed 2d 675 (19770, that the Doe 1ssue temans
apen. 11 s e o one sense thal the ssue

remans open--a summary affirmance does nor®

forectnse foll consuderanon of the isue by the
Supreme Conet Hhae s ol the fangnage hon
Curev suggests Bt g wan seitled i Mk v
Miranda, 422 U's 132, W45 05 S 2281,
2289-90). 45 § Lt 24 223 11979, that ssmmary
atfirmauces by the Supreme Uourt are tullv
binding o0 the lower tederal courts, and Carev
docs nor cven hint otherwise Heace Carey
cannot justily the dissent's retusal (o lollow Doe.

—ILE vt At s AN "1

vequired by the appelant’s argument

Hnless the shissent believes that we are
abliged to dissemble, enunciating a unify-
ing principle where we think none exists,
thon its only criticism must be with the
adequacy of our analysis rather than our
lwna fides. That criticism, we may nute,
would be a good deal more persuasive of
the dissent set forth (as it conspicnously
died not) the unifying principle that we so
abwviously overlooked.

Contrary to Lhe dissent’s asserton, more-
v er, the panel opinion explained the ration-
al Dasis for the Navy's policy with respeet
to overt homosexual conduct. Slip op at
U2t We cannot take sertously the dis-
vent's sugpestion that the Navy may he
coustitutionally required to treat heterosex-
ual conduct and homosexual comlucet as
either worally  equivalent or as  posing
oqual dangers w the Navy's wmission. Re-
lativism in these matters may or may not
b an arguable moral stance, a pomt tat
we as 8 court of appeals are not required 1o
ahdress, bat moral relativism is hanlly a
constitutional comngand, nor is it, we are
rertain, the moral stance of a large majori-
ty of naval personnel.

Though we think that our analysis of the
peivacy cases was both required and aceu-
1ate, we think it worth askdressing the rath
vr eurjous version of the duties of courts of
appeals that the dissent urges. U is cer
Gunly refreshing to see “judicial restraint”
advocated with such ardor, but we tlnsk
the dissent misapprehemds  the  concept.
“Sudicial restramt” is shorthand for the
phitosaphy that courts ought not to invade
the domain the Constitution marks out for
demaocratic rather than judicial governance.
That philusophy does not even remotely
anpprest that a court mayv not offer enti
vism of concept. employed by a superior
conrt.  Somie very emient jurists have
tone just that and have thereby contribut-
ol to the growth and rationality of legal
dntnme. See. e g, Salerra v dAmercan
Loague of Professwonad Baseball Clubs,

J i terieiaag Supreme Vourt cases holding
prufesswaal baseball exetipt teom federal
antitrust laws), Untled States . Dennis,
183 Fad 201 207-212 (2d Cir 1950) (L.
Hand, 1), affd. 341 US 494, 71 S.CL BST,
g5 L Ed. 13T (1951) (criticizing Supreme
Caurt's explication and application of the
“clear and present danger” test, and pro-
posing a reformutation uf that test which
the Court proceeded te upprove, (41 US at
510, TI S.UL dt 867), Unated States v
Roth., 231 Foid 7196, 8ot (24 Cir 1956)
{Frank, ., concurring) teriticizing the Su-
preme Courl's alecisions afficming the con-
stitutionality of an obscenity statite as
vverlooking a variely of historical, sociolog-
ical, and psychological grounds for calling
the counstitutionality of the statute into
question)  See also Arnold, Juidge Jerome
Frank, 24 UCh.LRev 633 613 (195T)
{"When forced by stare decitats to reach
what he considered an undessrable result
[Judge Frank] would write a voncurring |
opinion amalvzing the peublem and plainly
suppesting that either the Sapreme Court
ur Cungress o something about it I was
a umque and aseful uchnyjue whereby a
fower court Judge could pay allegrance o
precedent and at the same Ume cacourage
the provesses of change '3 None of the
judpges metstioned vould be characternzed as
lacking judicul restramt

The judictal hierarchy 5 nat, 43 the dis-
sent seetns Lo suppose. properly modelled
on the mulitary hierarcny in which vrders
are not oy carried vat but accepted with-
out any expression of doubt. Law is an
intelectual system and courts are not re-
quired to approve uncnticatly any idea ad-
vanced by a consUitutionlly superior court.
Lower court judges owe the Supreme
Court vbedience, not aniquestivning approv-
al.  Without obedience by lower courts, the
faw woulil become chaos  Without rea-
soned criticism, the law would become less
rational and responsive w difficulties. The
fact that eaucism may vome from within
the judicial svstem will often make it more
valuable rather that jess. We say this,

B P SR
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whether to bear or beget a child.” Kisen-
stad{ isell does not provide any criteria by
which either of those decisions can be
made.

Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705,
35 L.Ed.2d 147 (1973). severely limited the
states’ power to regulate abortions in the
name of the right of privacy. The pivotal
legal discussion was as follows:

The Constitution does not explicitly
menuon any nght of privacy. In a line
of decisions, however, going back per-
haps as far as {'nion Pacific R. Co. v.
Botstord, 141 US. 250, 251 [11 S.Ct
1600, 1001, 35 L.Ed. 734) (1891), the
Court has recognized that a right of per-
sonal privacy, or a guarantee of certain
areas or zunes of privacy, does exist un-
der the Constitution. In varying con-
texts, the Court or individual Justices
have, indeed, found at least the roots of
that right in the First Amendment, Stan-
ley r. Georgin, 394 US. 557, 564 [K9
5.Ct. 1243, 1247, 22 L. Ed.2d 542} (1969);
in the Fourth and Fifth Amendments,
Terry v Ohio, 392 US. 1, -9 [8R S.CL
IH68, 1872-1RT4, 20 L.FEd.2d BRY) (1968),
Katz v {/mited States, 389 1S, 347, 150
[RR 8.1 507 310, 19 L.Ed.2d 576) (1967),
Boyd v. UUmited States. 116 115 616 [6
S.CL 524, 2% L.Ed. 746) (1886), see Olmn-
stead v {nited States, 277 U1S. 138, 478
[48 S.Ct. 564, 572, 72 LKL 944) (1924
(Brandeis, .., dissenting); in the penum-
bras of the Bill of Rights. Criswold v
Connecticut, 381 115, at 184-485 [R5
S.Ct. at 1681-1682); in the Ninth Amemd-
ment. id., at 486 [#5 S.CL at 1682] (Gold-
berg J.. concurring); or in the concept of
fiberty guaranteed by the first section of
the Fourteenth Amemndment, see Meyer »,
Nebrska, 262 115, 390, 399 (43 S.CL
625, 626, 67 L.Ed. 1042] (1923). These
decisions make it clear that enly personal
rights that can be deemed “‘fundamen-
tal” or “implicit in the eoncept of ordered
liberty,” Palko ¢ Connecticut. 302 1S,
319. 325 |58 5.0t 149, 152, X2 L.Ed. 288]
(193D, are included m this guarantee of
personal privacy.  Thev also make it
clear that the rzht has some extensiom
to actvities relisingg to marrage, Loring

v. Virginra, 388 U.S. 1, 12[R7 S.Ct. 1817,
1823, 18 L.Ed.2d 1010| (1967); procrea-
tion, Skinner v. Oklnhoma, 316 US.
535, 541-542 {62 S.Ct. 1110, 1113-1114,
86 L.Ed. 1655) (1942); contraception, Ei.
senstadt v. Baird, 405 U.S., at 453-454
- [92 5.Ct. at 1038-1039); id.. at 460, 463-
465 [92 S.Ct. at 1041, 1043-1044) (White,
J.. concurring in result); family relation.
ships, Prince v. Massachusetts, 321 US.
158, 166 [64 S.Ct. 438, 142, 88 L.Ed. 645)
(1944); and child rearing and education,
Pierce v. Society of Sisters, 268 U S. 510,
535 [45 S.Ct. 571, 573, 69 L.Ed. 1070]
(1925), Meyer r. Nebraska, supra.

This right of privacy, whether it he
founded in the Fourteenth Amendment’s
concept of personal liberty and restric-
tions upon state action, as we feel it is,
or. as the District Court determined, in
the Ninth Amendment's reservation of
rights to the people, is broad enough to
encompass a woman's decision whether
or not to terminate her pregnancy. The
detriment that the State would impuse
upon the pregnant woman by denying
this choice altogether is apparent.  Spe-
cific and direct harm medically diagnosa-
ble even in early pregnancy mav be in-
volved.  Maternity, or additional  off-
spring, may lorce upon the woman
distressful hfe and future.  Psycholog
cal harm mav be immment.  Mental and
physical health may he taxed hy child
care. There is also the distress, for all
concerned, associated with the unwanted
child, and there 1s the problem of hring-
ing a child into o family already unable,
psychologicaily and otherwise, to care
for it. In other cases. as in this one, the
addlitional  difficulties and  continumng
stigmia of unwed motherhom) may he in-
valved. Al these are factors the woman
and her responsible physician necessarily
will consider in consuitation.

110 US. at 152-53, 93 S.CC at 726-27. The
Court nevertheless retused to aceept the
argument that the right 10 abort 15 abso-
lute.
The Court's decisions recopnizing a right
of privaey also acknowledge that some

~
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state regulation i areas protected by

that right 8 appropriale.  As  noted

above, a Stale may properly assert im-

portant interests in safeguarding health,

in maintaming medical standards, and in
proterting potential fife. At some point
in pregnancy, these respective interests
become sufficiently compelling to sustain
regulation of the factors that govern the
abortion decision. The prvacy right in-
volred, therefore, cannot be sawd to be
absolute. In fart, 1t 18 not clear to us
that the claim asserfed by some amic
that one has an unlinnted rnght to do
with one’s honfy as one pleases bears o
close relationship to the right of prira-
cy previonsly articulated in the Court's
dectsions. The Court has refused to rec-
ognize an unlimited right of this kind in
the past.  Jarobson r. Massachusetls,

197 115 11125 S.Ce. 358, 19 L.Fd. 643}

(1H5) (vaccination); Buck ». Bell, 274

U.S. 200 |47 S.Ct. 584, 7L L.Ed. 1000)

(1927) sterilization).

Id. at 153-54, 93 S.Ct at 727 (emphasis
added).  Thus, though the Court pave an
ilustrative list of privaey rights, it also
dented that the right was as hroad as the
right to do us one pleases with one’s body.
Asule from listing prior holdings, the Court
provided ne explanatory principle that in-
forms & lower court how to reason about
what is and what is not encompassed hy
the nght of privacy.

Carey v. Population Services Interna-
fronal, 431 US. 678, 97 S.CL 2010, 52
1.Ed2d 675 (1977, heid unconstitutional
¥t another reguiation of icecess to contra-
ceptives on grounds of privacy. The New
York statute required that distribution of
contraceptives 10 persons over sixteen be
only by a licensed pharmacist. That provi-
s was hell unconstitutional because no
compelling state interest was  perceivert
that could nvercome *‘the teaching of ¢ rs-
wold ... that the Constitution protects in-
dividual decisions in matters of childbear-
e from  unjustified intrusion by the
State.” [d. at 687, 97 S.U°L au 207 A
t The Comt olso stauek down a provision ot the

Low tarbidding distishutson ot contracepunes 1o
thuse fess than 16 sears onl, b there was no

compelhng state mterest was required “not
becaose there s an indegrendent fundamen-
tal ‘right of arcess W contraceplives,” hut
because such access 15 vssential o exercise
of the constitutionally protecied right of
decision in matters of childbearing that is
the underlying foundauon of the holdings
in Griswold, Esenstadt v. Baird, and Roe
v. Wade.” Id. at 68889, 97 5.Ct. at 2018,
Limiting distnbution 10 licensed pharma-
cists su:mfiranlly hurdened that right. Id.
at 689, 97 S.CL at 2018.°

These cases. and the suggestion that we
apply them ta protect homosexual condnct
in the Navy, pnse i peculiar jurisprudential
problem. When the Supreme Court decides
cases under a specific provision or amend-
ment to the Constitution it explicates the
ineaning and sugpests the contours of a
value already stated i the document or
implied by the Constitution’s structure and
history. The lower court judgze finds in the
Supreme Court's reasonmp about those e -
pral matertals, as weil as e the matenals
themselves, gunlance for applymg the pro-
vision or amendment 10 a new sitiation.
But when the Conrt vreates new nghts, as
some Justices wha have empged o the
provess state that they have done, s, e,
Doe ¢ Balton, 11 15 179, 22)-24
S.OL T, TR2-63 35 LEd A 2 da
(White, J., dissentumz), Koe r. Wade, 310
US. 113, 167-6K, 98 300 705, T33-34, 45
LEA2d 147 Q978 Swewart, J, concur-
ring), lower courts have none of these ma-
terials available and can look only to what
the Supreme Court has stated o be the
prineiple involved.

In this group of cases, and in those cited
in the quoted languare from the Court's
opinions, we do not find any principle artic-
vlated even approaching in breadth that
which appellant secks to have us wdopt.
The Court has listed as illustrative of the
right of privacy such matters as acuvities
n'lalim: W marriyre. procreation, contra-
ception,  fanuly  relationships,  and  child
rearmy and ciducation. [t need hardly be

matrnty satiemabe borars restll aed 0 would

not sdyance o LI IV LA TR T AV R TS the varous
opyions olered. '



Xt

’
Sews ~tf none of these covers a right to
homosexual conduct.

The question then becomes whether
there is 8 more general principle that ex-
plains these cases and is capable of extrap-
olation to new claims not previously decid-
ed by the Supreme Court. It is true that
the pnnciple appellant advances would ex-
plain all of these cases. but then so would
many other, less sweeping principles. The
most the Court has said on that topic is
that only rights that are "fundamental” or
"implicit in the concept of orlered liberty”
are included in the right of privacy. These
formulations are not parucularly helpful to
us, however, because they are less pre.
scriptions of a made of reasoning than they
are conclusions abeut particuliir  rights
enunciated.  We would find it impossible to
conclude that a right to homosexual con-
duct is “fundamental” or “implicit in the
concept of ordered likerty” unless any and
all private sexual behavior falls within
those categrories, a conclusion we are un-
willing to draw.

In dealingz with a topic like this, in which
we are asked to protect (rom regulation a
form of hehavior never before protected,
and indeed traditionally condemned, we do
well to bear in mind the concerns expressed
hy Justice White, dissenting in Moore p.
City of East (leveland, 431 115, 494, 544,
97 S.Cu 1932, 1958-59, 52 L.Ed.2d 53t
Q977

That the Court has ample precedent for

the creation of new constitutional rights

should not fead it to repeat the process at
will.  The Judiciary, including this Court,
is the most vulnerable and comes nearest
to illegitimacy when it deals with judge-

3. 1t mav be only candid 10 sav at thes pomnt tha
the author of this opinwn, when i academc
fife. cypressed the view that no oot shoukd
create new consiutional oghts: thae i, cghis
must be lairly derived by stondard modes of
fegal interpretation trom the text, ot and
histary of the Constituteon.  th, iy 11 has been
aptiv put. "the work of the polvral branches 1s
10 be wnvalidated only 10 sccord wih o wler
ence whose sty pont, whose underising
premse, is Tairhv descoverable 1o the Consiiti
tion. That the vmplere inference will not e
found there—becaue the sittation 15 not hikely
to have been forescen— gencrally common
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made constitutional faw having little or
no cognizable roots in the language or
even the design of the Constitution  He-
alizing that the present construction of
the Due Process Clause represents a ma-
jor judicial gloss on its terms, as well as
on the anticipation of the Framers, and
that much of the underpinning for the
broad, substantive “application of the
Clause disappeared in the conflict he-
tween the Executive and the Judiciary in
the 1930°s and 1940'x, the Court shoull
be extremely reluctant to breathe still
further substantive content into the Due
Process Clause s0 as to strike down e
islation adopted hy a State or city to
promote its welfare. Whenever the Judi-
ciary does sn, it unavoidably pre-empts
for itself another part of the governance
of the country without express constitu-
tional authority.

Whatever its application to the Supreme
Court. we think this admonition should he
taken very senously by inferior federal
courts. No doubt there is “ample prece-
dent for the creation of new cunstitutional
rights.” but, as Justice White said, the cre-
ation of such rients “eomes nearest to itle-
pitimacy” when judpres make “law having
litthe or o copmzable roots in the ingranage
or even the desizn of the Constitution.™  If
it is i any degree doubtful that the Su
preme Court should frecly create new con-
stitutiomal rights,* we think it certain that
lower courts should not do o, We have no
puilance from the Constitution or, as we
hiave shown with respeet 1o the case at
hatl, from artenlated Suprenwe Court prin-

ciple. Il courts of appeals should, in cuch

geound.” ) AW Pemocracy and  Ihsirust 2
(9RM. These viens are, however, comptetely
wyelevamt 10 the tuncoon of o cnoun pdee
The Supreme Coure has deoded that o mav
wreaie new constituponal oelas sad, s gpoedeces
of constilutienalls mterior comis, we are bound
absoluich by ahar deternunatie The oy
uestions open lot us are whether the Supreme
Court has creaved a pght which, Larky detined,
coners the cane betore as or whether the Su
prome Comng s specsticd o mode of analyvas, @
mcthodotugy, which, Bonestdy appld, 1caches
the cave we st now decude.

e
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e us 740 F 2 ) VAR (904D

ctremmstances begin To ereate new rigrhis
troely, Che vobume of decr e woghl mean
that many wonlbd evide Saprene Court re
ctew, a preat body of gudee nisde Taow
would grow up, and we would have “pre-
cmptfed| for [ourselves | anather part of the
governance of the country withaut express
constitutional authority.”  [f the revolution
in sexual mores that appellant proclaims is
m fact ever to arrive, we think it must
arrive through the moral choices of the
people and their elected representatives,
not through the vkase of this court.

Turning from the decided cases, which
we dn not think provide vven an ambiguous
warrant for the constiutional right he
serks, appellant offers arguments bhased
upon a constitutional theory.  Though that
theory is obvisusly untenable, it is so often
luard that it is worth stating briefly why
we reject it.

Appellant denies that morality can ever
v the basis for fegislation or, more speeifi-
eally, for a naval regulation, and asserts
two reasons why that is so.  The Tirst
arcument is: “if the military can defend its
blanket exclusion of homosexuals on the
pround that they are offensive to the ma-
jorny or to the military’s view of what is
sncially acceptable, then no rights are safe
from encroachment and no minority is pro-
tected against discritmination.”  Appellant’'s
Opening Brief on Appeal at 11-12.  Pass-
wiir the inaceurate characterization of the
Navy's position here, it deserves to he sail
that this arpument is completely frivolous.
‘T he tonstitution has provisions that create
speerfic rights. These protect, among oth-

~i, racial, ethnic, and religious mnorities.
1 a court refuses 10 create a new constity-
tivnal right to protect homosexual condngt,
the court does not therehy destroy estab-
lished constitutional rights that are solidly
hased in constitutional text and history.

Appellant goes  further, however, and
contends that the existence of moral disap-

& At oral argument, appellanrs counsel was
pressed by the tourt concerming Tus proposition
e v the navial egulabions mav nor permsbiv
e mpded 1 noral pudgments,  Asked whether
soral abhotrence conld never be o boss lor a
regulation, counsel tephed that 0 could nor.

procosl Lor cerfae St o Habigr oer oy the

YR LY " Attt L Les et teaqn

(TR LI X R | DR L LR SRR Y 1Y 2 {
pete ral oo Clatetagl et o o ity
et G undertamt how an adolt < election
of o frariner to share seanad mtimacy s got
immune from burden by the state as an
slement nf eonstitutionatly protected priva-
cy. That the particular choice of partner
may be repugnant to the majority argues
for its vigilant protection—not its vuinera-
bility to sanction.”  Appellant's Opening
Rrief an Appeat at 13 This theory that
majorty moraly and majority choice is
alway« made presumptively invalid hy the
Consttution attacks the very predicate of
demoeratic government.  When the Consti-
tution dovs net speak to the contrary, the
choiees of those put in authority hy the
electoral proress, or those whe are account.
able 19 such persons, come before us not ag
suspert bevause majoritaraan but as conclu-
swely valid for that very reason. We
slréss, because the possitnlity of hetnye mis-
understomd & so great, that this deference
to- demacratic choice does not apply where
the Constitution remaoves the choice from
majorties.  Appellant’s theory woull. m
fact, destroy the bases for much of the
mast vihied legishation eor soctety has. it
woubl, for example. render  Jeoskton
about vivil rivhts, worker safety, the pres-
crvation of the environment, amd much
more. unconsttutional.  In cach of these
areas, lepislatves majorities have  male
moral chypes contrary o the desires of
mmarties 11 s 1o be doubted that very
many jaws eust whose ultunate yustifica-
tion does not rest upon the seciety's morali-
ty.¢ For these reasons, appellant’s argu-
ment will not withstaml examination.

14] We conclude. therefure, that we can
find no coustitutional right o engage in
honosexual ~onduct amd that, as pudges,
we have oy warrant to create one. We

Ashed then abont the proprets of prohehaong
hestiatity, connsel tephed that thar could be
promtuted botom the gronnd of cruels o anr
malk  The shwection 1o voctin 10 ammals s, of
comrne. i objectien o geomnds of mosaley.
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need ask, therefore, only whether the
Navy's policy 1s rationally related to a per-
missible end. See Kelley v. Johnson, 425
U.S. 238, 24749, 96 S.CL. 1440, 144547, 47
LEJ.2d T08 (1976). We have said that
legislation may implement morality. So
viewed, this regulution bears a rationsl re-
Iationship to a permissible end. It may be
argued, however, that a naval regulation,
unlike the act of a legisluture, must be
rationally related not to morality for its
own sake but to some further emd which
the Navy is entitled to pursue because of
the Navy's assigned function. We need
not decide that question because, if such a
connection is required, this regulation is
plainly a rational means of advancing a
legitimate, indeed a crucial, interest com-
mon to all our armed forces. To ask the
question is to answer it. The effects of
homosexual conduct within a naval or mili-
tary unit are almost certain to he harmful
to morale and discipline. The Navy is not
required to produce social science data or
the resuits of controlled experiments to
prove what commen sense and common
experience demonstrate.  This very case
illustrates danygers of the sort the Navy is
entitled o consider: a 27-year-old petty
officer had repeated sexual relations with a
19-vear-old seaman recruit.  The latter
then chose to break off the relationship.
Episodes of this sort are certain to be dele-
terious to morale and discipline, to call intn
question the even-handedness of superiors’
dealings with lower ranks, to make person-
al dealings uncomfortable where the rela-

tainling] members of the naval service ..
and ... preventfing] breaches of security "
SEC/NAV 1900.9D (Mar. 12, 1981), J.A. at
219. We believe that the policy requiring
discharge for homosexual conduct is a ra-
tional means of achieving these legitimate
interests. See Beller v. Middendorf, 632
F.2d 788, 812 (9th Cir.), cert. denied. 452
U.S. 905, 101 S.Ct. 3030, 69 L Ed.2d 405
(1980). The unique needs of the military,
*'a specialized society separate from civilian
society,” Parker v. Lery, 417 U.S. 733, 743,
94 S.CL 2547, 2555, 41 L.Ed.2d 439 (1974,
justify the Navy's determination that ho-
mosexuval conduct impairs its capacity (o
carry out its mission.

Affirmed.

John F. ITARMON, \Appellant,
\
BALTIMORE & OHIO RAILROAD.
No. B3-1532.

United States Court of Appeals.
District of Coluinbia Cireuit.
Argued Jan. 13, 1984,
Decided Awgr. 17, 1URS,

tionship is sexually amhiguous, to generate - -

dislike and disapproval among many who
find homosexuality morally offensive, aml.
it must be said. given the powers of mili-
tarv superiors over their inferiors. to en-
hance the possibility of homosexual sedue-
tion.

The Navy's policy requiring discharge of
those who enpage in howmosexual conduet
serves legitimate state interests which in-
clude the maintenance of “discipline, ygood

order and morasle],] ... mutual trust and
confidence among service members. . in-

surfing] the integrity of the svstem of rank
and command, recruitfing) and re-

Railroad employee, wha reeeived bepe-
fits under the Longshoremen's and Harbor
Waorkers' Compensittion Act for injuries he
sustained while reparing a hopper, or fun-
nel, through which coal passed as it moved
from railroad cars to the holds of barges
and ships at railroad’s coal pier, brought
suit against the railroad under the Federal
Emplovers’ Liability Act. The Umied
States District Court for the District of
Columbia, Gerhard A. Gesell, J., 3560
F.Supp. 914, entered summary judgment in
favor of railroad. and employee ;nmwale(l-

e Court of Apprals Mikva, ircant
Jindgze, held that Lamgshoremeen s and Hae
hor Workers' Compensation Act provaded
exelysive coverage for emplovee, preclud-
ing coverage for employee under the Fed-
vral Employers’ Liability Act.

Affirmed.

I. Workers’ Compennation =262

An cmployee i3 covervd by the Long-
shoremen’s and Harbor Warkers' Compen-
sation Act only if he or she meets both the
aitus and status tests.  longshoremen's
and Harbor Workers’ Compensation Act
yh 23). Ha), as amended, 33 US.CA.
R4 YU2A3), 90Ka).

2. Waorkers' Compensation 262

Simple distinction between “traditional
ratirnading tasks™ and “traditional mari-
tune tasks™ is not the sole inquiry to he
mivle in determining a railroad employes’s
stitus under the Longshoremen’s and Hae-
bor Workers' Compensation Act; dectining
to follow Conti r. Norfolk & Western Ry.
., 46 F2d ¥90.  Longshoremen’s and
Harhor Workers' Compensation Act, § 2(3),
as amended, A3 11S.C.AL§ 90203,

1. Workers' Compensation ¢262

Longshoremen's and Harbor Worker's
Compensation Aet provided exclusive cov-
erage for railroad emplovee injured while
reparingg a hopper, or funnel, through
which voul passed as it moved from rail-
raul vars to the holds of barges and ships
at rmlroad’s coal pier. precluding coverage
ter employee's injuries under the Federal
Vinplovers™ Liability Act.  Longshoremen’s
and Harbor Workers' Compensation \ct,
ta | et seq., 23, 3a), as amended, 33 U.S.
U1 38 901 et seq., Y0200, 903(a); Federal
I wployers Liability Acet, 8 | et seq., 45
785008 51 et seq.

Appeal from the United States District
vonpet for the District of Coluabia (Civil
vetron Noo 82003004,

1 Michael Farrell, Washington, D.C of
the Bar of the Distriet of Columbia Conrt

o Appedrs peer Cae dee B jens et e g )
the Vot with whom Rart 1 Rammed,
Washisgton, 1L, was an the bnel, {or
appellant.

Georye F. Pappas, Baltimore, Md., of the
Bar of the Court of Appeals for Maryland
pro hac vice by special leave of the Court,
with whom Walter J. Smith, Jr., Wash-
ington, D.C.. was on the briel, for appellee.

Befors WRIGHT, MIKVA and BORK,
Circunt Judges. '

Opinwn for the Court filed by Circuit
Judge MTIRVA.

MIKVA, Circuit Judge:

A recurring problem in workers’ compen-
sation laws has been the coverage of mari-
time workers. Commencing in 1917, when
the Supreme Court held that under certain
circumstanices states could not constitution-
ally provide compensation to injured mari-
time workers, Southern Pacific Co. r. Jen-
sen, 244 US. 205 47 S0 524, 61 L.E
1086 (1917), Congress, the courts, and the
states have strugpled to carve out rational
areas for state and federal laws.  The orig-
inal “Jensen line”, named after that 1917
case. held that the states could not cover
lomeshoremen injured seaward of the wa.
ter's odge.  In 1927, after several unsue-
cesslul attempts to extend state compensa-
tion remedies 10 inured mantime workers,
Congress enacted the Longshoremen’s aml
Harbor  Workers'  Compensation  Act
(LHWC.A), 33 115.6. 8 901 ef seq. (1982), Lo
peovide coverage for such prectuded bong-
shorenien and ofhers  similarly  situated.
That suttute, sigmficantly  amended  m
1972, has been intersected by other federal
compensiation laws. We here address the
applicatwn of the LHWCA, as ameaded in
1972, to the facts in this case and the
interface, if any. between that Act and the
Federal Emplovers Lialtlity det (FELAD,
45 VLS., 8 51 of seqg. 11982).

John Harmen. appelant. was emploved
by the Raltimore and Ohio Railroad Compa
ny (B & O) at s eoal pree i Baltimore,
e was injured while reparme a hopper. or
funnel. through which coal passes as it



15 \\ 146 FEDERAL REPORTER, 2d SERIES

AMONE v....0us right-wing groups as “drift-
ing” (a statement we have disposed of in
the context of another allegation earlier,
see page 1572, yupra), asserted that Carto
“‘organized and promoted the Joint Councit
for Repatriation. What he meant by ‘repa-
triation’ was the forced deportation of all
"blacks to Africa.” The published sources
relied upon by defendants support the as-
sertion that Carto created this organiza-
tion, and that its purpose was to "send( ]
American blacks back to Africa.” They do
not establish, however, that the proposal
envisioned “forced depnrtation’—in lact, to
the contrary, one of them asserted that
Carto (overtly at least) only sought “volun-
tary” repatriation. While the latter detail
reduces not at all the repugnant racism of
the scheme, it is possible to be a racist
without being guiity of the quite separate
fault of advocating the forced deportation
of United States citizens. It is the distinc-
tion between the actions of White Citizen
Councils, during the worst days of the civil
rights struggle, in subsidizing bus fares
for blacks willing to emigrate from the
South, and the action of groups such as the
Ku Klux Klan i driving blacks out by
physical force. As far as racism is con-
cerned, there is no distinction between the
two, but the latter contains an additional
and quite distinct repugnancy. Since the
published sources referred to by the de-
fendants not only do not establizh this
point but to the contrary assert that Car-
to’s scheme was formally for “voluntary”
repatriation, we think it is a jury question
whether this ailegation, if false. was made
with actual malice.

[15] We find that a jurv could reason-
ably conclude that defamatory statements
based wholly on the True articlec were
made with actual malice. That article was
the subject of a prior defamation action
which was settled to Carto’s satisfaction, a
fact likely known to Bermant's editors, if
not Bermant. Whether the particular
statements relied on were lulse and wheth-
er the appellees were actuailv aware of

that falsity are matters for a jury to deter-
mine. Allegation 19, the illustration sug-
gesting that Carto emulated Hitler, and
allegation 29, that Carto joincd the singing
of “Hitler's ‘Horst Wessel Lied’ ” and deliv-
ered a speech in an attempt to emulate
Hitler's style and charisma, were based
solely on the True article. There is no
_Other evidence that Carto emulates Hitler
in appearance or in action, allegations the
jury could find to be defamatory.

{18] We turn next to the five allega-
tions based solely upon the conversation
with Robert Eringer:

13. Statement that Carto “‘conducts his
business by way of conference calls
from a public telephone,” which ar-
guably suggests criminality;

14. Claim that in 1968 a Carto front
organization "‘used a direct mail
blitz to support G. Gordon Liddy's
Congressional campaign in New
York™ (since lLiddy was later con-
victed of felony in connection with
political activities, the allegation
could he considered defamatory);

17.  Mustration showing Carto secretly
observing prospective  employees
through a une-way mirror;

23. One-way mirror allegation, in text;

27.  Claim that a lead story in an issue
of The Spotiight was a total hoax.

We find that 4 jury could reasonably con-
clude that Bermant made these allegations
with a disregard for their trath or falsity
that constituted actual matice.  For one
thing, there is anly Bermant's word for the
fact that Eringer ever said anything that
supports the statements. The same was
true for the statements, discussed earlier.
attributed to Bartell and Suall—but as we
notedl, see pages 15761577, supra, those
individuals were present at known locations
in this country and could have heen deposed
by the plaintiffs, whercas the mysterious
Mr. Eringer was thoupht to be somewhere
in England. Moreover, Bermant's dealings
with Eringer Jlisplay a much lesser depree

DRONENBURG v. ZECH
Clte a0 746 F 24 1379 (1980)

of care, despite the scurrilous allegations
for which he is the sole source. Bermant
not only did not inquire how Eringer cume
to know these details of Carto’s operations;
he never even louked the unknown Eringer
in the eye until after the story was publish-
ed, but spoke to him only once over the
trlephone. Anderson admits that he did
not care whether Eringer was reliable.
These actions came close to the hypotheti-
ral case of irtual malice the Supreme
Court described in St Amant: a story
“hased wholly on an unverified anonymous
telephone call” 390 U.S. at 732, 88 S.CL
at 1326. Ennger was identilicd by name,
but he was in all other respects unknown to
the appellees. These allegations, which de-
fendants claim were based solely on Ering-
er's assertions, should have pone to the
jury. -

We affirm the District Court’s grant of
summary judgment as to all claims of defa-
mation except those adiressed in Part V of
1his opinion. As to the latter, we reverse
and remand for furtber proceedings con-
sistent with this opinion.

So ordered.

(] :II' [T T RAVIT )
==

James L. DRONENBURG, Appellant,
v. '

Vice Admiral Lando ZECH, Chief of
Naval Personnel, et al.

No. 82-2304.

United States Court of Appeals,
District of Columbia Circuit.

Nov. 15, 1984,

Appeal from the United States District
ourt for the District of Columbia (Civil
Action No. 81-00933), Oliver Gasch. Judge.

V} 1579

Stephen V. Bomse, Liimard Graff and
Calvin Steinmetz, Washington, D €., were
on the suggestion for rehearng en banc
filed by appellant.

Charles Lister and Margaret R. Alexan- -
der, Washington, D.C., were un the sup-
porting petition for amicus curiae the
American Civil Liberties Union of the Na-
tional Capital Area.

Abby R. Rubenfeld, Evan Wolfson, Sar-
ah Wunsch and Anne E. Simon, New York
City, were-on the joint brief of amicus
cunae LAMBDA lLegal Defense and Edu-
cation Fund, Inc., et al, in support of the
suggestion for rehearing en banc.

Before ROBINSON, Chief Judge,
WRIGHT, TAMM, WILKEY, WALD,
MIKVA, EDWARDS, GINSBURG, BORK,
SCALIA and STARR, Cirenit Judges.

ORDER

On Appellant’s Suggestion for
Rehearing En Banc

PER CURIAM.

The Suggestion for Rebearing en banc
of Appellant. and the brels amics curiae
in support thereof, have been circulated to
the full Court and a majority of the judges
in regular active service have not voted in
favor thereof. On consideration of the
foregoing, 1t is

ORDERED, by the Court, #n bdanc, that
the aforesard Suggestion for rehearing en
banc is denied.

Opinion dissenting from denial of sug-
gestion to hear case en banc (iled by Chief
Judge SPOTTSWQOD W. ROBINSON, 111,
and Circuit Judges WALD, MIKVA and
HARRY T. EDWARDS.

Statements of Circuit Judges GINS-
BURG and STARR are attached. Also at-
tached is u statement of Circuit Judge
BORK, joined by Circuit Judge SCALIA.
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SPOTTSWOOD W. ROBINSON, i,
Chief Judge; WALD, MIKVA and HARRY
T. EDWARDS, Circuit Judges, dissenting
from denial of suggestion to hear case en
banc:

We would vote to vacate the decision of
the panel and to rehear the matter before
the court en banc. This is a case of ex-
treme importance in both a practical and a
jurisprudential sense. For reasons dis-
cussed below, we do not think that Doe v.
Commonwealth’s Attorney, 425 U.S. %01,
96 S.Ct. 1489, 47 L.Ed.2d 751 (1976), affg
mem. 403 F.Supp. 1199 (E.D.Va.1975), is
controlling precedent here. Moreover, we
are deeply troubled by the use of the pan-
el's decision to air a revisionist view of
constitutional jurisprudence.

The panel's extravagant exegesis on the
constitutional right of privacy was wholly
unnecessary to decide the case before the
court. The ratio decidendi of the panel
decision is fairly well stated in the last
paragraph of the opinion. Jurists are [ree
to state their personal views in a variety of
forums, but the opiniuns of this court are
not proper occasions to throw down gaunt-
lets to the Supreme Court.

We (ind particularly inappropriate the
panel’s attempt to wipe away selected Su-
preme Court decisions in the name of judi-
cial restraint. Regardless whether it is the
proper role of lower federal courts to “cre-
ate new constitutional nghts.” Dronen-
burg v. Zech, 741 F.2d 1388, at 1396 (D.C.
Cir.1984), surely it is not their function to
conduct a general spring cleaning of consti-
tutional law. Judicial restraint begins at
home.

We object most strongly, however, not to
what the panel opinion does, but to what it
fails to do. No matter what else the opin-
ions of an intermediate court may properly
include, certainly they must still apply fed-
eral law as articulated by the Supreme
Court. and they must apply it in good faith.
The decisions of that Court make clear that
the constitutional right of privacy, whatev-
er its genesis, is by now [irmly established.

An intermediate judge may regret its pres-
ence, but he or she must apply it diligently.
The panel vpinion simply does not do so.
Instead of conscientiously attempting to
discern the principles underlying the Su-
preme Court's privacy decisions, the panel
has in effect thrown up their hands and
decided to confine those decisions to their
facts. Such an approach to “interpreta-
tion” is as clear an abdication of judicial
responsibility as would be a decision up-
holding all privacy claims the Supreme
Court had not expressly rejected.

We find completely unconvincing the
suggestion that Doe v. Commonwealith's
Attorney controls this case. In Doe, the
Supreme Court affirmed without opinion a
three-judge district court’s dismissal of a
pre-enforcement constitutional challenge to
a state criminal statute. Dronenburg, by
contrast, challenges the constitutionality of
his discharge pursuant to a military regula-
tion not expressly authorized by statute.
To hold Dronenburg’s claims hostage to a
one-word summary affirmance disregards
the well-established principle that such a
dispusition by the Supreme Court decides
the issue bhetween the parties on the nar-
rowest possible grounds. See Mandel v
Bradley, 432 US. 173, 176-77, 97 S.Ct
23R, 2240-41, 53 L.EQ.2d 199 (197T) (per
curiam); Fusart r. Steinberg, 419 U.5. 379,
491-92, 95 S.Ct. 533, 54041, 42 L.Ed.2d
521 (1975) (Burper, (1J., concurring).
Moreover, the Court has clearly indicated
that the Due issuc remais open. See Car-
ey v. Population Services [nternational,
431 U.S. 678, 688 n. 5, 694 n. 17, 97 S.Ct.
2010, 2018 n. 5, 2021 n, 17, 52 L.Ed.2d 675
(TN (“{Tlhe Court has not definitively
answered the difficult question whether
and to what extent the Constitution prohib-
its state statutes regulating [private con-
sensual sexual} behavior amung adults.”);
New York v. Uplinger, — U.S. —, 104
S.Ct. 2332, 81 L.Ed.2d 201 (1984) (dismiss-
ing certiorari as improvidently granted).

Even were we convinced by Judge Gins-

burg’s well-intentioned attempt to justify
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the panel decision as a simple application of
Dor, we would sull vote te vacate the apin-
ion. The opinion purports to speak (or the
court throughout the text, and we cannot
indfnige its twelve-page attack on the right
of privacy as a harmless exposition of a
prrsonal viewpoint.  Cf. Dronenburyg, at
1396 n. 5.

In its eagerness to address larger issues,
the panel fails even to apply seriously the
b i requirement that the challenged regu-
lation be “rationally related to a permissi-
ble end.” There mav be a rational basis
for the Navy's policy of discharging ail
henosexuals. but the panel opinion plainly
s not describe it.  The dangers hypothe-
s1ed by the panel provide patently inade-
yuate justification for & ban on homosexu-
alty in a Navy that includes personnel of
lwsth sexes and places no parallel ban vn all
tvpes of heterosexual conduct. In effect,
the Navy presumes that any homosexual
conduct constitutes cause for discharpe,
but it treats problems ansing from hetero-
sexnal relations on a case-hy-case bhasis giv-
imr fair regard to the surrounding circum-
~tinces.  This disparity in treatment calls
for serious equal protection analysis.

We intimate no view as to whether the
constitutional nght of privacy encompasses
i right to engage in homosexual conduet,
whether military regulations warrant a re-
Jared standard of review, or whether the
Navy policy challenged in this case is ulti-
mately sustainable. What we do maintain
is that the panel failed to resolve any of
these compelling issues in a satisfact.hry

1. the disseniing opmion bhends “judicial re-
strant” out of shape i suggesting that it is
improper for luwer federal courts ever to pro-
pose “spring cleaming” in the Supreme Court.
tn my view, lower court judges are not obliged
10 cede to the law reviews exclusive responsibili-
v for indicauing a need for. and proposing the
direction ol, “further cnlightenment from High-
or Authority.” See Lnied Nrates v. Martimo, 664
1" 2d 860, ®A§ 12J Cir.198]) takes, J., concur-
tng). s a view an which 1 have several times
arted.  See, v.g, Mosrie v. Barry, 718 F.2d 1151,
1162-63 (D.C.Cir 19R3) (concurrence yuestion-
g consistency of Paul v. Daves, 424 1.5, 691,96
S.COTISS, 47 LEG2d 305 11976), with prior
r1ecedent on the concept ot liberty shelicred by

manner. Because we belu ve that the panel
substituted s own ductrinal preferences
for the constitutional pnncipies established
by the Supreme Court, we would vacate the
decision of the panel and hear the case
anew,

GINSBURG, Circuit Judge:

In challenging his discharge for engag-
ing in homosexual acts in a Navy barracks,
appellant argued that the conduct in ques-
tion falls within the zone of constitutionally
protected privacy.  The panet held that,
either because of the binding effect of the
Supreme Court’s summary affirmance in
Doe vr. Commonwealth's Attorney, 125
U.S. 901, 96 S.Ct. 1489, 47 L.Ed.2d 751
(1976), summanrily aff'g 403 F Supp. 1199
(E.D.Va.1975), or on the basis of principles
set forth in other Supreme Court deciswms,
the Navy's determination coull nut be over-
turned. 1 agree with the [irst basis of that
holding.  See Hicks r. Miranda, 422 US.
A2, 344495, 95 S.CL 2281, 22BY-90, 45
L.Ed.2d 223 (1975).

It ix true that. in its discussion of the
alternative hasis, the panel opimion awrs a
gowl deal more than disposition of the ap-
peal required.!  Appellant iand amici, in
suggesting rehearing en bane, state prave
concern that the panel opimon’s “broad
scope” creates eorrespondingly broad law
for the circuit and, m so doing, sweeps
away prior Lindmark holdings and diver-
gent analyses.

The concern is unwarranted.  No single
panel is licensed to upset prior panel rul-

due process), Copper & Hrass Fabricarors Coun-
cil, Inc. v. Depariment of the Treasury, 679 F.2d
950, 953-55 (D.C.Cir.1902) {cuncurrenie gues:
tioning coyency of Supreme Court precedent on
“zone of interesty” test lor deterinining standing
10 sue): see also American Friends Serv. Comm.
v. Webster, 720 1 2d 29. 39 (1) C.Cir. 1983) (Wald,
J) titmg meer alia. Corver & frass ), Unied
States v. Ross. 655 F 2d 1159, 1193-94 (D C.Cir.
1981} tWilkev, )., dinsenting) (questioning seam-
fessniess ¢d web woven by Arkamsas v, Sanders,
442 US. 783, 99 S.(r %86, 6] 10424 23S
(1979), and its precursorsd, revd, 456 US. 798,
102 S Ct. 2157, 72 1.1.d.2d 572 (1982).
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ings, landmark or commonplace, or to im-
pose its own philosophy on "the court.”
The panel in this case, [ am confident, had
no design to speak broadly and definitively
Jor the cireust. | read the opinion's ex-
tended remarks on constitutional interpre-
tation as 8 commentarial exposition of the
opinion writer's viewpoint, a personal state-
ment that does not carry or purport o
carry the approbation of “the court.”

Because | am of the view that the Su-
preme Court's disposition in Doe controls
our judgment in this case, and that the
panel has not tied the court to more than
that, | vote against rehearing the case en
banc.

Statement of Circuit Judge BORK, joined
by Circuit Judge SCALIA.

BORK, Circuit Judge:

The dissent from the court’s denial of the
suggestion of rehearing en banc under-
takes to chide the panel for criticizing the
Supreme Court's right Lo privacy cases and
for failing to extract discernible principle
from those cases for application here. In
rather extravapant terms the dissent ac-
cuses the panel of such sins as attempting
to “wipe away” Supreme Court decisions,
of “throwfing] down gaumtlets”’ to that
Court, and “conductfing) a general spring
cleaning of constitutional law.” While rhe.
torical excess may be allowed to pass, we
think that underlying it in this instance are
serious misunderstandings that reguire a
response.!

In the first place, the dissent overlooks
both what we actually did and the necessity

1. The dissem also objects to our reliance i the
Supreme Court's summary alfirmance, i Doe v
C iths A y for Richmond, 425
U.S. 901, 96 S.C1. 1489, 47 L.L£d.2d 751 (1976), ot
a district coust judgment that upheld a state
statute making it a criminal offense to cnpage in
private consensual homosexual conduct. Since
the Navv s regulation i this case 13 if anything a
less drasuc restrictiun on the bberty of homo-
sexuals than the statutc in Doe. it must follow—
on any conceivable ranonale that could be given
for Doe —hat the regulation 15 constituhional.
The dissent tries 10 evade this straightiorward
analvsis by relving on the Court’s suggestion in
Carey v. Population Services Intermational, 431

for it. The appellant cited a series of
cases—(riswold v. Connecticut, W1 1S,
479, 85 S.Ct. 1678, 14 L.EJ.2d 510 (1965);
Loving v. Virgimia, 388 US. 1, 87 S.Ct
1817, 18 L.Ed.2d 1010 (1967); Eisenstadt v.
Baird, 405 US. 438, 92 S.Ct. 1029, 31
1.Ed.2d 349 (1972); and Carey v. Popula-
tion Services International, 431 U.S. 678,
97 S.Ct. 2010, 52 L.Ed.2d 675 (1977)—which
he claimed established a privacy right o
engage in homosexual conduct. [t was,
therefore, essential that the panel examine
those decisions to Jetermine whether they
did enunciate a principle so broad. We
fuoted the pivotal language in each case
and concluded that no principle had been
articulated that enabled us to determine
whether appellant's case fell within or
without that prmcple. In these circum-
stances, we thought it improper for a court
of appeals to create a new constitutional
right of the sort appellant sought. That
much is certainly straightforward cxegesis.
The dissenters appear 1o be exercised, how-
ever, because the conclusion that we could
not discover a umfving principle underlying
these cases seems o them an implicit criti-
vism of the Supreme (‘ourt’s performance
in this area.  So t may be. but, if so, the
implicd agsessment was inevitable. It is
difficult to know Low to reach the conclu-
sion that no principie s discernible in deci-
sions without seemin to enticize those de-
visions.  Had our real purpose been to pro-
pose, as the dissent says, that those cases
be eliminated (rom constitutional law. we
would have engaped in a much more exten-
sive analysis than we undertook.  As it

US. 678 694 n, 17. 97 S.C1. 2010, 2021 n. 17. 52

1..Ed.2d 675 (1977}, that the {Joe 1ssue temams
open. 1t 18 tiue i one sense that the 1ssue

remains open—a sammars aflirmance does not®

forectose full onstderanon of the issue by the
Supreme Comt  That o all the Janguage from
Curev suggests.  But ot was sertfed i Ticks v
Miranda, 422 U.S. 132, 133445, 95 SCr. 2281,
2289-90, 45 L.EA2J 223 (1975), that summary
alfirmances by the Supreme Court are tullv
binding on the lower tederal courts, and Carey
does not cven i otherwise.  Hence Carev
cannot yustity the dissent’s retusal 1o tollow Doe.

i.. M
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wis, we sawl no more than we thought
required by the appellant’s argument

flnless the dissent believes that we are
aliliged to dissemble, enunciating a unify-
g, principle where we think none cxists,
then its only criticism must be with the
alequacy of our analysis rather than our
bina fides. That criticism, we may note,
would be a good deal more persuasive if
the dissent set forth (as it conspicuously
did not) the unifying principle that we so
obvinusly overlooked.

Caontrary to the dissent’s assertion, more-
aver, the panel opinion explained the ration-
al basis for the Navy's policy with respect
to nvert homosexual cenduct.  Slip op. at
221, We cannot take seriously the dis-
sent’s suggestion that the Navy may be
eonstitutionally required to treat heterosex-
wirl conduct and homosexual comjuct as
either morally equivalent or as  posing
equal dangers to the Navy's mission.  Re-
lativism in these matters may or may not
be an arguable moral stance, a point that
we as a court of appeals are not required 1o
widress, hut moral relativism i hardly a
constitutional command, nor is it, we are
vertain, the moral stance of a large majori-
1y of naval personnel.

‘Though we think that our analysis of the
privacy cases was both required and accu-
1ate, we think it worth addressing the rath-
vr vurious version of the duties of courts of
appeals that the issent urges. It is cer-
tamly refreshing to see “judicial restraint”
advocated with such ardor, but we think
1he  dissent misapprehends the concept.
“Indicial restraint’ is shorthand for the
philosuphy that courts ought not to invade
the domain the Constitution marks out for
democratic rather than judicial governance.
That philosophy does not even remotely
anppest that a court may not offer criti-
cism of concept. employed by a superior
conrt.  Some very eminent jurists have
done just that and have thereby contribut-
el to the growth and rationality of legal
Joctrine,  See, e.g., Salerno v Amertean
Liaque of Professtonal Baseball Clubs,

429 F A0 108 15 40 Cor 100y (Friendiy,
J tertieizng Supreme Court eases holdiy
professional baseball exempt (rom federal
anutrust laws); {/mifed States v. Dennis,
183 F2d 201, 207-212 (24 Cir.1950) (L.
Hand. J ), aff'd. 341 U.S. 494, 71 S.Ct. R8T,
95 L.Ed. 1147 (1951) (eriticizing Supreme
Court's explication and application of the
“clear and present danger” test, and pro-
posing a reformulation of that test which
the Court proceeded o approve, 341 1S, at
510, 71 S.CL at #6T), United Stales .
Roth, 211 F2d 796, R01 (2d Cir.1956)
(Frank, I, concurring) (criticizing the Su-
preme Court’s decisions affirming the con-
stitutionality of an obscenity statute as
overlooking a variety of historical, sociolog-
ical, and psychological grounds for calling
the constitutionality of the statute into
question). See also Amold, Judge Jerome
Frank, 24 U.ChiL.Rev 8633, 633 (1957)
("When forced by stare decisis W reach
what he considered an undesirable result
[Judge Frank} would wnte a concurring .
opinion analyzing the problem and plainly
suppesting that either the Supreme Court
or Conpress do something about it. it was
a unique and useful wchnique whereby a
lower court judge could pav allegiance to
precedent and at the same tune encourage
the processes of change ™). None of the
judgres mentioned vouhd be characterized as
lacking judicial restramt.

The judicial hicrarchy is not, as the dis-
sent seemns o suppose. properly modelled
on the military hierarchy in which orders
are not only carried out but acceptled with-
out any expression of doubt. Law is an
intellectual system and courts are not re-
quired to approve uncntically any idea ad-
vanced by a constitutionally superior court.
Lower court judges owe the Supreme
Court obedience, not unquestioning approv-
al.  Without vhedience by lower courts, the
law would become chaos.  Without rea-
soned criticism, the law would become less
rational and responsive o difficulties. The
fact that criticism may come from within
the judicial system will often make it more
valuable rather than less. We say this,
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however, only to clarify the question of the
, proper relationship between inferior and
superior courts and more for its application
to future cases than to this one. In the
present case, as we have said, any criticism
the dissent may believe it detects in the
panel opinion was at most implicit and in-
separabie from the analysis required of us.

STARR, Circuit Judge:

It is not the province of the lower federal
courts to chide the Supreme Court for deci-
sions that, in the considered view of federal
judges, may be ill-reasoned or misguided.
It is our bounden duty, whatever our own
views of the matter may be, to follow in
good faith applicable precedent, no matter
how disagreeable that precedent might be.

But in my judgment. the panel in its
opinion for the court has simply not
strayed from this elementary judicial obli-
gation. To the cuntrary, the panel’s mov-
ing bevond Doe . Commonwealth'’s Attor-
ney, 425 U.S. Y01, 96 S.CL 1489, 47 L.Edd.2d
51 (1976), to examine morce broadly the
Supreme Court's leachings on the right of
privacy, begwnning with Griswold . Con-
necticut, 381 U.S. 479, 85 S.Ct. 1678, 14
L.Ed.2d 510 (1965), seems not only appro-
priate but necessary to treat dispassionate-
ly and fairly the constitutional claims ad-
vanced by Mr. Dronenburg.

And | am satisfied that'the panel has
rightly analyzed the applicable materials.
It simply cannot serously be maintained
under existing case law that the right of
privacy extends bevond such traditionally
protected areas as the home or beyond

traditional relationships—the relationship
of husband and wife. or parents to children,
or other close relauonships, including deci-
sions in matters of childbearing—or that
the analytical doctrines enunciated by the
Court lead to the conclusion that govern-
ment may not regulate sexually intimate
consensual relationships. In our federal
system, governments indisputably have
done 3o for two centuries in a variety of
ways that seem to have gone, until more
recent times, utterly unquestioned. While
bright lines in the law of privacy are diffi-
cult for the most earnestly conscientivus
judges to discern, the teachings and dac-
trines which we thus far have to puide our
way in this troubling area suggest that the
result here is entirelv correct—a result that
can be reached without resort to a single
dissenting opinion from one or more mem-
bers of the Supreme Court concerned by
the legitimacy of creating judge-made
rights, as opposed to rights clearly and
broadly cnumerated at the Founding.
Goldman r. Secretary of Detense, 739
F.2d 657 (D.C.Cir 1984) (Starr. J., dissent-
ing from denial of -uggestion to hear case
en bane).
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LAW, MORALITY, AND THOMAS MORE
Robert H. Bork
September 26, 1985

The 450th anniversary of the death of Thomas More, which we
remember this year, has produced a flood of scholarship and reflections.
Anyone who imagines he can say anything in the slightest degree new in
an after-dinner talk is certainly foolhardy, not to say worse. When he is
addressing a group most of whose members know more about Sir Thomas
than he does, I cannot think of words sufficient to describe his
presumption. Nevertheless, you see such a person before you tonight.

I shall not dwell upon the details of Sir Thomas's career, because
they are well known and also because some of them make me distinctly
uncomfortable. More was, for example, a superbly aceomplished lawyer
but before the lawyers among us preen too much over that fact, we
ought to recall what Erasmus reported of More's view: "The study of ...
law is as far removed as can be from true learning .... More's mind,
fittea for better things, naturally dreaded these studies ..." That puts a
more favorable light, perhaps, on some of our law school transcripts. We

may explain our grades on the ground that our minds were fitted for
better things,

Nor would it be discreet of me to rehearse More's career as Lord
Chancellor. One of his biographers tells us that when he took over the
post some cases had been pending there for a dozen years, but "he now
applied to the legal business of Chancery that peculiarly rapid mind
which in earlier days had enabled him to grasp the meaning of a Greek
sentence with a quickness which astonished his humanist colleagues.

"His day of triumph came when, having taken his seat and settled a
case, he called for the next, and was told that there was no man or
matter to be heard." Now that accomplishment is a matter of no small
annoyance to a federal judge, at least to this one. On the other hand, if
Sir Thomas had had some of the regulatory cases that are our standard
fare, he wouldn’t have needed a hair shirt.

What I do intend to talk about, oddly enough, is the subject disclosed
by the title of these remarks — the thoughts raised by Thomas More's
life, and the manner of his death, upon issues of law and morality, issues
that remain vital today.

il
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The first thing to be observed is that, contrary to sonie impressions,
for Thomas More, in a real sense, law was morality. It is equally true
that for More morality was superior to law and was the standard by
which law is judged. If that seems a paradox, [ do not think it is a true
one.

It is a great irony that Thomas More has come to be seen as a hero
of civil disobedience, a man who refused to obey immoral law. Perhaps

it is a sign of the distemper of our age that he should be so
misunderstood.

Ours is an age that glorifies, practically deifies, the individual
conscience. It was not always so. It must have been well into this
century before one began to hear words such as civil disobedience or
heresy used as terms of approbation. What would Thomas More have
thought of that? What would he have thought of those who disobey law
in the name of moral imperatives? His life, particularly his public life,
gives a tolerably clear answer.

More not only lived under but served a sovereign, many of whose
policies he believed to be immoral or profoundly unwise. From the
beginning, More was under no illusions about that. When William Roper,
his son-in-law, rejoiced at how friendly Henry was to More, More replied,
"l have no cause to be proud thereof, for if my head could win him a
castle in France it should not fail to go."

Yet he dia not disobey; he might give contrary advice; but, the
policy or the law once decided upon, he complied. For example, he
completely disapproved of Henry's ruinous war with France but, as
Speaker, he asked Parliament for extraordinary and unpopular taxes to
support that war. Later, when More was Lord Chancellor, and it was
proposed to put Parliament in control of the church, Marius tells us
"More was sick at heart at the prospect ...[but] he could not control
events. Worse, he was a respectable figurehead, kept by the government
to lend it whatever authority his reputation gave him, serving by his very
presence in the post of Lord Chancellor a cause which was to him
abominable." He wanted to resign. "Yet he could not resign, for to do so
would have been to run the risk of making his opposition to the king
public.”

Again, Henry commanded More to speak in the House of Lords to
say that Henry was pursuing his divorce from Catherine as a matter of
religious scruple and not for love of any other woman. In doing so, More
pointed out that various universities agreed that the first marriage had
been unlawful. Someone asked More's opinion on the matter and he
replied that he had given it to the king, ana he said no more.



As R.W. Chambers put it, "respect for authority ... was the
foundation of the political thinking ... of More." And so it was. He
consented to present the king's case to the House of Lords but would not
go an inch further than required.

This was his attitude toward law and the duty of a judge. He once
said, "... [IIf the parties will at my hands call for justice, then, all were
it my father stood on the one side, and the Devil on the other, his cause
being good, the Devil should have right."

In this, Robert Bolt's A Man For All Seasons got the man remarkably
right. (I was somewhat surprised to discover this since I had assumed
that Bolt, like many writers of historical dramas had taken liberties to
make his subject more interesting or appealing.) In one scene, More,
then the Lord Chancellor, argues with his family who are urging him to
arrest Richard Rich. His daughter, Margaret, says, "Father, that man's
bad." More answers, "There is no law against that." His son-in-law,
Roper: "There is! God's law!" More: "Then God can arrest him...., The
law, Roper, the law. [ know what's legal not what's right. And I'll stick
to what's legal.... I'm not God. The currents and eddies of right and
wrong, which you find such plain sailing, 1 can't navigate. I'm no
voyager. But in the thickets of the law, oh, there I'm a forester."

Why, then, this obedience to constituted authority and to law, even
when he regarded them as immoral? It was, in part, fear of the
alternative to law. An Elizabethan play, that may have been written by
Shakespeare, has More quell rioters against aliens in London with this
speech:

MORE: Grant them removed, and grant that this your noise
Hath chid down all the majesty of England.
Imagine ...
that you sit as kings in your desires
Authority quite silenced by your brawl
And you in ruff of your opinions clothed,
what had you got? Il tell you. You had taught
How insolence and strong hand should prevail,
How order should be quelled; and by this pattern
Not one of you should live an aged man;

For other ruffians, as their fancies wrought

With self same hang, self reasons and self right
Would shark on you; and men like ravenous fishes
Would feed on one another.

And Bolt, in a much quoted passage, has More say when assailed with the
charge that he would give the Devil the benefit of law:



MORE: Yes. What would you do? Cut a great road through the
law to get after the Devil?

ROPER: I'd cut down every law in England to do that!

MORE: ... 0h? ... And when the last law was down, and the
Devil turned round on you — where would you hide,
Roper, the laws all being flat? . . . This country's
planted thick with laws from coast to coast — man's
laws, not God's — and if you cut them down — , ., , —
d'you really think you could stand upright in the winds
that would blow then? . . . Yes, I'd give the Devil

benefit of law, for my own safety's sake.

But there is more than the fear of lawlessness and tumult. There is
the thought that he is not sure about morality, he may be wrong. When
Roper says to him, "the law's your god," More replies, "Oh, Roper you're
a fool, God's my god.... But I find him rather too subtle.... I don't
know where he is nor what he wants."

And again he says: "God made the angels to show him splendor — as
he made animals for innocence and plants for their simplicity. But Man
he made to serve him wittily, in the tangle of his mind." Not in the
pride and certainty of the individual conscience, you will note, but in the
tangle of his mind.

The recalcitrance that brought More to the scaffold — his refusal to
take the oath that Henry's second marriage was valid and that Henry was
the Supreme Head of the church in England — that recalcitrance may be
seen, as it usually is, as More's one great act of disobedience. Bolt
writes that More became to him "a man with an adamantine sense of his
own self. He knew where he began and left off, what areas of himself he
could yield to the encroachments of his enemies, and what to the
encroachments of those he loved. It was a substantial area in both cases,
for he had a proper sense of fear and was a busy lover. Since he was a
clever man and a great lawyer he was able to retire from those areas in
wonderfully good order, but at length he was asked to retreat from that
final area where he located his self. And there this supple, humorous,
unassuming and sophisticated person set like metal, was overtaken by an
absolutely primitive rigor, and could no more be budged than a cliff."

It is this behavior that causes Bolt to refer to More as a "nhero of
selfhood." Indeed it was extraordinary behavior: More was the only

person, not a member of the clergy, who refused the oath and thus chose
martyrdom.



Yet the refusal to take the oath need not, of course, be viewed as
disobedience at all. There was a law higher than Henry's, and More knew
that the oath violated that law. As to this ultimate thing, he, at last,
knew where God was and what he wanted. At this extremity, God was no
longer too subtle for him, and More obeyed God's law and went to his
death. This was not disobedience but obedience, a thought he expressed
in his last words as he lay down before the headsman: "I die the King's
servant, but God's first."

For More, then, until law changed, it was to be obeyed, and that
injunction he applied as much to the judge on the bench as to rioters in
the street. We all recognize rioters or draft resisters as civil
disobedients but we are less likely to recognize that the judge who
ignores law or who creates constitutional law out of his own conscience
is equally civilly disobedient. I had not thought of it that way until
Alexander Bickel, in his wonderful book, The Morality of Consent,
recounted the recent American experience with the phenomenon in the
streets and then said, "The assault upon the legal order by moral
imperatives was not only or perhaps even most effectively an assault
from the outside.” He argued that it came as well from a court that cut
through law to do what it considered "right" and "good." The theoretical
justification for that peculiarly corrupting form of civil disobedience is
now being constructed by many of the most prominent constitutional
scholars in our law schools. It is the philosophy that judges should create
and enforce as constitutional law, individual rights that are not to be
founa in the Constitution.

More would have had none of that. As Bickel noted, civil
disobedience, no matter by whom or in what cause, is always "a decision
in favor of self, in favor of the idea of self." That is why, in the law, it
encourages moral relativism, which is a leading feature of modern
constitutional adjudication. But More was a communitarian. As
Chambers notes, "From [his book] Utopia to the scaffold, More stands for
the common cause, as against the private commodity of the single man

.." It is for that reason I say that obedience to constituted authority
and to established law was a major part of More's morality. If that was
his view in the reign of Henry VIII, how much more would it have been
his view when law and policy are democratically made, when they are, in
the realest sense they can be, the will of the community.

For More, morality was superior to the will of the sovereign and to
law in the sense that it might be brought to bear to shape or to alter that
will and that law, though not to justify disobedience. This clearly
appears in Utopia where he showed himself arguing that it was a man's



duty to enter public life despite the evil he thought that necessarily
entailed, saying, "That which you cannot turn to good, so to order it that
it be not very bad."

And after More had resigned as Lord Chancellor he spoke to
Cromwell, who still served the king:

Master Cromwell, ...

if you will folow

my poor advice, you shall, in your
counsel-giving unto his Grace, ever tell
him what he ought to do, but never what
he is able to do ... For if a lion knew
his own strength, hard were it for any
man to rule him.

In a word, try to make law as moral as you can, but when it is made,
whatever it is, morality lies in obedience to the law. If disobedience is
ever justified, it is only when the issue is of transcendent importance and
when you are absolutely sure of the right and wrong of the matter. In a
democratic polity there can be such occasions, but they will be very few.

If some find the lesson More taught too austere for comfort, they
ought at least reflect on the question of how much glorification of the
individual conscience any legal order can tolerate and remain a legal
order. They ought also to ask how much privatization of morality the
moral oraer can tolerate and remain a moral order.

These are issues of law and morality internal to the United States,
but they arise internationally as well. What we call international law is,
of course, in many respects not yet law in any real sense. It is in a
formative stage, the stage at which More would have felt free to infuse
morality. This raises the question whether we should try to build an
international law, or pretend there is one, about the use of armed force
between nations? In the present condition of the world — a condition
that looks permanent —— I think More would say the answer must be no.
It must be no because that law cannot be moral.

These reflections were prompted by the debate over the legality of
the United States' invasion of Grenada. At the time, you will recall, a
number of people denounced the invasion as illegal. Others defended its
legality.



My point, however, is that this debate of necessity ignored crucial
moral questions. Insofar as there is or might be international law about
the use of force between nations, the rules could not reflect the moral
reasons for the use of force. This is true because the rules, to be called
international, must necessarily express a morality acceptable to immoral
regimes,

Thus, in a discussion with an international law expert, I pointed to

three factors that most people deem relevant to the American action in
Grenada.

The Grenadan government had been formed by a minority that
seized power by violence and maintained it by terror.

It was a Marxist-Leninist regime and so represented a further
advance in this hemisphere of a power that threatens freedom and
democracy throughout the world.

The people of Grenada were ecstatic at being relieved of that
tyrannical government.

I said these three factors seemed to me morally relevant and I asked
whether they were relevant in international law. The answer was no.
This means that when we act for moral reasons, we cannot give those
reasons and must, to the degree we acquiesce in the false notion that
there is already a binding international law, cast ourselves in a false
position.

When the rules that we are asked to call law must exclude, and
indeed condemn, moral action it would appear better not to confer the
prestige of the name law upon them. Otherwise, we must either
renounce our morality or accept the role of disobedients. Sir Thomas
would not approve of either course.

In my brief acquaintance with Sir Thomas -- an acquaintance
prompted by this Society, and for which I thank you — [ have learned a
good deal. Erasmus it was who called him A Man For All Seasons. He
may be. But what astounds and impresses me is that across four and
one-half centuries, he still speaks to us.



