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TRADITION AND 
MO IlALITY IN 

CONSTI1,UTIONAL LAW 

llohcrt II. Bork 

.... ~ 

A1i1eric1m Enterprise )11~ti111tc for Public Policy He!!earch 



-1 of recipients of the Francis Boyer Award, which includes 
rnu·r Pn·sidcnt Gc•ralcl R. Ford, Amhassador Arthur F. 
11rns, British historian Paul Johnson, the late William J. 
1roocly, Sr., former Secretary of Stutc Henry Kissinger, 
11iversity of Chicago President Hanna Holborn Gray, and 
ritish e('()nomist Sir Alan Arthur Walters. 

AEI is pleased to be able lo present Judge Bork with 
c Francis Boyer Award, arul we are grateful to the Smith­
line Bn:kman Corporation for making possible the award 
<l lecturl' . Judge Bork describes in this Boyer lecture the 
.harply divl'rgent ideas that arc struggling for dominance 
thin the legal culture," and thereby reminds us of the 
porlam:c of Ilic belief that is at the core of AEl's public 
li<'y rl'search-the belief that the competition of ideas is 
1da1111·111al to a fn:c society. 

WU.LIAM J. lhllOOUY, J11 . 

Presit!rnl 
American Enterprise Institute 

.'<II 

TRADITION AND 
MORALITY IN 

CONSTl11UTIONAL LAW 

When a judge undertakes lo speak in public about . 
any subject that might be of more interest than the law of 
incorporeal hercdita111c11ts lie emliarks upon a perilous en­
terprise. There is always, as I have learned with some pain, 
someone who will write a story finding it sensational that a 
ju<lge·should say anything. There is soml' sort of notion that 
judges have no general ideas aLout law or, if they do, that, 
like pornography, ideas are shamcf ul and ought not to be 
<lisplayc<l in puLlic to shuck the Sl!Ueamish. For that rl'ason, 
I come before you, metaphorically at ll'ast, dad in a plain 
Lrown wrapper; 

One common style of speech on occasions surh as 
this is that which paints a bleak picture, identifil's evt•11 
bleaker trends, and then end• on a note of strong and, from 
the evidence presented, wholly unwarranted optimism. I 
hope to avoid both Clltrcmes whilt• talking alwul sharply 
,liVl'rg,·nl i,l<-as that an• struggling for tlo111i11anc·r witlii11 till' 
legal culture. While I think ii serious and potl'nlially of 
crisis proportions, I speak less lo thrill you with thl' prospect 
of ·doom-which is always good fun-than to suggest 10 you 
that law is an arena of ideas that is too often ignored Ly 
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rtll·ll1•l·luals inlere<stetl in public policy. Though it was not 
lways so, legal thought has become something of an intcl­
!Clual enclave. Too few people are aware of the trends there 
nd the importance of those trends for public policy. 

L is s,:t;; lhal, al a di11111•r ~ivcn in his honor, Ilic 
nglish jurist llurun Parke was askctl what gave him 1he 
rl'at<'st plt·asurc in llie law. lie answcn·d 1hat his grcall'st 
,y was lo write_~ "strong opinion." Asketl what thal might 
"• the baron said, "It is an opinion in which, by reasoning 
ith strictly legal concepts, I arrive at a result no layman 
,uld CO'lfeivably have anlicipated." 

TfTat was an age of formalism in the law. We have 
1Hne Jti'long way since 1hcn. The law and its acolytes have 
nee become sleaJily more ideological and more explicit 
lwut th~_t fact . That is not necessarily a bad thing: there arc 
leologies suitable, indeed indispensable, for judges, just as 
,ere arc ideologies that are suuversive of the very idea of 
1c rult• of luw. It is th,· sharp reccnl growlh in the lallcr thal 
worrisome for the fu1ure. 

\V,· an• 1•111ni11g, I l11·lil'Vt', a pl'riod i11 wltid, our hl'.al 
1hurc uml conslituliunal law may Le transformed, with 
en more power accruing lo jutlgcs than is presently the 
sc. T_~erc are two reasons for that. One is that ronstitu-
1nal law hAs very little tbeory __ ~f its own anti l,encc is 
nost paihologically lacking in immune defenses against 
;• intellectual fevers of Ilic lar~cr society as well as against 
: JisonJcrs gcncratl'tl by its uwu internal organs. 

The second is that the institutions of the law, in 
riiculor the school s, urc Lemming incrcll!lingly con\·crtcd 
an i<leulc,gy of tlil' C1111,1i111tio11 that d1·rnands just sul'h nn 
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inf us ion of cxtraconstitutional moral anti politirnl 1111tions. ,\ 
not untypical example of the first is the entry into the law of 
the first amendment of the old. and i, .orr~cJ.1.Yiew_ !hat_ t~e 
only kinds of har.m..thal. a .community-is entitled to suppress 
~hysical.a.n!I eccu1omic.injurie.s. Moral harms are_ not to 
be counted because !o do so would interfere with the aut~~­
omy of the individual. That is an indefensible definition of 
what pcol'le arc entitled lo regard as ltarms. 

Tltc result of discounti11g mural har111 is the privati:la­
t_ion of morality, whiclt rl''luircs Ilic law of the c11111rnt111ity to 
p_r;!~li!.:c lllUf.LiJ n;l.itivis111. hi~ lhou~lit 1l1;1l i11Jivitluals arc 
entit_l~~ to_ thei_r_,~?ral beliefs but may not gather as a com­
munity to express those moral beliefs in law. Once an idea of 
that sort takes hold in the intclleclual world, it is \'l'ry likely 
lo find lodgment in constitutional theory ao<l then in consti­
tutional law. The walls of the law have pro\'e<l excessively 
permeable lo intellectual osmosis. Out of prudence, I will 
give but one t.'xample of the many that might Le citt•<l. 

-.~ A stale attempted to apply its obscenity statute to a 
public display of an obscene word. The Supreme Court ma­
jority slruck clown the conviction 011 the ~rounds that regu­
lation is a slippery slope an<l that moral rclali\ism is a 
n111stilulional t·o111111a111l. Tl11· op i11i1111 :-aid, "TIii' pri111·il'h· ( 
conten<lcd for by the Stale seems inherently l1ou11tllcss. llow 
.is one lo distinguish this from uny other uffcnsi\'c word?" 
One might as well say that the negligence standard of tort I· 
law is inherently boundless, for how is one to distinguish the ) 
reckless driver from the safe one. The answer in lioth cases 
is, by the con!mon scnst.; of the community. Almost all judg- I 

11wnls in the law an· 011cs of tlcgrcc, .111d 1111· law tlocs 1111t 
flinch from such judgments except when, as in the case of , 
morals, it seriously doubts the community's right to define 
harms. ~o~al relativism was even more explicit in the major• 
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ity op1111on, however, for the Court observed, apparently 
1hi11ki11~ llil' observation decisive: "One man's vulgarity is 
another's lyric." On that ground, it is difficult 10 see how law 
on any subject can be permitted to exist 

Bui lhe c;:o __ ~ _ _r! immediately went further, reducing 
the whole f!Ut>slion to one of private preference; saying: "We 
think ii is largely Lccause govcrnmenlal officials cannol 
111ak1· pri11ripled distinctions in this area that the Constitu• 
tion l1·a\t·s 111altns of taste and style so largely to the indi­
vidual." Thus, the community's moral and aesthetic judg­
ments arc reduced to questions of style and those are then 
said lo lie privatized Ly the Constitution. It testifies all the 
more dl'arly to the power of ideas floating in the general 
rnlturl' to alter the Constitution that this opinion was writ­
ten by a justice generally regarded as moderate to conserva­
tive in his constitutional views. 

George Orwell reminded us long ago about the 
power of lan~ua~e to corrupt thought nnd the consequent 
hateful cffl'cts upon politics. The same deterioration is cer­
tainly possible in morality. But I nm not co11ccrncd aLout 
the rnnstitulional protection cast about an obscene word. Of 
mon· rorwern is the ,constitutionalizing of the notion that 
moral harm i$ not harm legislators are entitled to consider. 
As Lunt Devlin said, .. What makes n society is a community 
of ideas, nut political ideas alone but also ideas about the 
wny its 111e111ucr!f shoultJ bchuve unJ MOVern their livc:1." A 
so, i, ·1, 1l1at 1·1•;1',t' ., 111 lw a 1·11111mu11ity incrcasl's tlw danger 
tli .11 \\l· . 1r1111 · ,~ ,,itli t11ri1111il and rl'lali\'isrn may hring ahoul 
.111 111,l, ·r 111 "'"' Ii 111.111y 11111n·, and 11111n: ,alual,k, fn·1·doms 
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are lust than those we thought we were proteetin~. 

\ 
! 

I do not know the origin of the notion tlial moral 
harms arc not properly legally cognizable harms, !Jut il has 
certainly been given powerful impetus in our culture by 
John Stuart Mill's book On liberty. Mill, however, was a 
man of two minds and, as Gertrude Himmelfarb has demon­
strated, Mill himself usually knew Letter lhan this. Miss 
HirnmclfarL traces the inlellcclual lhem'es of On liberty lo 
Mill's wife. It would he ironic, to put it nu higher, if we o,H'il 
major features of modern American rnnstitutiunal doctrine 
lo Harriet Taylor Mill, who was nol, as hcsl I can remember, 
one of the framers at Philadelphia. 

It is unlikely, of course, that a general conslitulional 
doctrine of the impermissibility of legislating moral stan­
dards will ever he framed. Su the developrnc111 I liavc cited, 
though troubling, is really only an instance of a ye!_ more 
worriJ~"!~- pl~e_nom~r10n, and that is the capacity o_f_ ideas 
1ha1 .... o!:ig!(!a_t~ C>llls_id~ . lh~_ Constitution to innuencc judge~, 
usu.ally without their being aware of it, so that those ideas 
are elevated to constitutional doctrine. We have seen that 
repeatedly in our history. If one may complain today that the 
Constitution did not ndopt John S1uarl Mill's On Liberty, ii 
was only a few judicial generations ago, when l'Conomic 
laissez faire somch_()~ got into the Constitution, that Juslicc 

. Holmes wrote in dissent that the Constitution "docs nut 
enact Mr. Herbert Spencer's Social Statics." 

Why should this be so? Why should constitutional 
law constunlly be catching colds from the intellectual fevers 
of the general society? 

The fuel i11 thut the !!~_VLhw, little inti:lli:ctual ur st rue• 
turalresistance lo outside innuences, influt•m·cs that should 
properly remain ~utside. tf1~ ~triking, and pcrnliar, fa.cl 
about a field of study so old and so intensively cultivated Ly 
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111t·11 and women of first-rate intelligence is that Ilic law 
pu_ssesscs \'cry little theory about itself. I once heard G_!:g~ge 
S11glc~ remark with some astonishment: "YouJawycrs have 
nothing uf your_ own. You borrow from the social sciences 

. . -- -- - -- - - - - - · - - . - . t 

Lui you have no discipline, no core, of your own." And, a few 
scallcrctl i11sigh1s here nnd there aside, he was right. This 
theorclical cmptinrss at its center makes law, particularly 
cons1i1u1io11al law, unslablc, a ship with a grrat deal of sail 
l,ut a very shallow keel, vulnerable to the winds of inlellec­
tual or moral fashion, which it then validates as the com­
mands of our most basic compact. 

This weakness in the law's intellectual structure may 
be exploilcd by new theories of moral rdativism and egali­
tarianism 110w lhe dominant mode of constitutional thinking 
in a nu~nhcr of leading law schools. The attack of these 
lht•oril's upon older assumptions has heen described by one 
llarvanl law profl'ssor as a "l.,1111lc of c111l11n·s," a11J suit is. 

It is fair to think, then, that the outcome of this confusrd 
La Ille may slrongly affect the constitutional law of the f uturc 
and hence the way in which we are governed. 

The c!_>nstitutional ideologies growing in the law 
~chools_ display three worrisome characteristics. They are 
incrcns111gly abstract anrl philosophical; they arc sometimes 
nihilistic; they always lack what law requires, democratic 
legitimacy. These tendencies arc new, much stronger now 
than Ilic·)· Wl'rc even l<'n years ago, and c·c·rtainly nothing like 
them oppcurc<l in our past. 

Up lo a frw years ago most professors of co11stitu• 
tional law wuuld probably have agreed with Joseph Story's 
dictum in IB33: "Upon subjects of government, it has al-
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ways appeared to me, that metaphysical n-fi1w111e111s an· 0111 ! 
I 

of place. A constitution of government is a<l<lrc~sc<l tu the / 
I 

common-sense of the people, and never was designed for 
trials of logical skill or visionary speculation." But listen tu 
how Nathan Glazer today perceives lhe lawyer's task, no 
doubt because of the professors he knows: "As a poli1ical 
philosopher or a lawyer, I woul<l lry to fird basic principles 
of justice that can Le defended and argued against all utl,cr 
principles. As a sociologist, I look al the concrdf. cunsc• 
quenccs, for concrete societies." 

Glazer's perception of what more and more lawyers 
arc doing is entirely accurate. That reality is Jisturbing. 
Academic lawyers arc not going tfJ solve the age-old prob• 
terns of political aml moral philosophy any time soon, but 
the articulated premise of their abstract enterprise is that 
ju<lges may properly reason to constitutional decisions in 
thul wuy. But jutl~cs huvc 1111 111,11Hlatc to ~uvn11 i11 the 11a1111· 

o,!j._onlJ~Ct_arian or utilitarian or what-have-you philosophy 
r~!J~r lharJ according lo the historical Constitution. Judges 
of this generation, and much more, of the next generation, 
are being educated tu c·ngage in really heroic adventures in 
policy making. 

This ahstract, universalistic style of 1,·gal 1l11111~h1 ha:i 
a number of <langers. Fur one thing, it teaches disrespect fur 

. the actuaJ institutions of_thc American polity. These insti~u­
t_ions_are designed lo achieve compromise, lo slow change, to 
dilute _absolutisms. They embody wholesome inconsisten· 
cics. They are dcsignc<l, in shorl, lo do things that abstract 
generalizations about the just society ll'n<l to hring into 
contempt. 

More than this, the allcmpt lo define individual liL: 
crtics by a~st_racl_!~a_SCJll!!~g ... Jhu!!g_l.!___ir*.fldetl . lo broa<lcn 
liberties, is actually likely to make them more vulnerable. 
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Our cunstitutional liberties arose out of historical expl'ri­
ence and out of political, moral, and religious sentiment. 
They do not rest upon any general theory. Attempts lo frame 
a theory that removes from democrati~ control areas of life 
the framers intended to leave there can only succeed if 
abstractions are regarded as overriding the constitutional 
text and structure, judicial precedent, and the history that 
~ivcs our rights life, roote<lness, and meaning. It is no small 
111atln to cliscrt·dit thl' foundations upon which our c1111stit11-
tio11al fn·nlo111s l1av1· always l1ce11 sustainccl anJ subs I i11111~ 
as a l,ulwark only abstractions of moral philosophy. The 
<lillncnce in approach parallels the <lifference between the 
American and the French revolutions, and the outcome for 
liberty was much less happy under the regime of ''the rights 
of man." 

L is perhaps not surprising thal abstract, philosoph­
ical approaches lo law often produce conslilutional nihilism. 
Some of the legal philosophers have begun to see that there 
is no overarching theory that can satisfy the criteria that are 
l'l'1f11irl'1l. It 111ay IJt·, as llay1·k su~~cstctl, that nihilism natu­
rally results from suclclcn disillusion when high expectations 
alumt the powl'rs of abstract reasoning collapse. The theo­
rists, unable lo scllle for practical wisdom, must have a 
single theoretical construct or nothing. In any e\'cnl, one of 
the leading scholars has announced, in a widely admired 
article, that all normative constitutional theories, including 
the theory that judges must only interpret the law, are neces­
sarily incoherent. The apparently necessary conclusion­
that judicial review is, in that case, illegitimate-is never 
drawn. Instead, it is proposed that judges simply enforce 
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good values, or rather the values that seem to tht· professor 
good. Th.e desire for results appears tu be stronger than the 
respect for legitimacy, and, when theory fails, the desire to 
use judicial power remains. 

This brings into the open the fundamental antipathy 
to democracy to be seen in much of the new legal scholar­
ship. The original Constitution was devoted primarily to the 
mechanisms of democratic choice. Constitutional srl111lar­
ship today is dominated by the crl'alion of arguml'nls that 
will encourage judges lo lhwarl Jc111onalic chvicc. Tlmu~li 
the arguments are, as you might suspect, cast in terms uf 
expanding it1~jyidu.1J frrcJom, that is 1101 their result. ~c 

of the frccdQmh.!h~_!!laju~_ ~r~<:<l~_!n, of our kind of society is 
the f~~~~?,!!_IJ~ sh2_~~~ tQ_hl.!Y~_i!_P~-~l{c-ll)Oral!lJ. As Chester- ' 
ton pul it, "What is the good of telling a community that it 
has every liberty except the liberty lo make laws? The liberty 
to make laws is what constitutes a free people." The makers 
of ?,.Ur Constitution thought so too, for they provided wide 
po~ers to representative assemblies and ruled only a few 
subjects off limits by the Constitution. 

The new legal view disagrees both with the historical 
Constitution and with the majority of living Americans 
about where the balance Lctwcc11 individual fnTdo111 :11111 
social order lies. 

Leading legal academics arc increasingly ahsorbcJ 
with what they call "legal theory." Thal would be welcome, 
if it were real, but what is generally meant is nol theory 
about the sources of law, or its capacities and limits, or the 
prerequisites for ils vitality, but rather the endless explora­
tion of abstract philosophical principles. One would suppose 
thal we can decide nothing unless we first settle the ultimate 
questions of the basis of political obligation, the merits of 
contraclarianism, rule or act utilitarianism, lhe nature of tli,· 
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just sociely, and the like. Not surprisingly, the politics of the 
professors becomes the command of the Constitution. As 
Richard John Neuhaus puts it, "the theorists' quest for 
universality becomes simply the parochialism of a few intel­
lectuals," and he notes "the limitations of theories of justice 
that cannot sustain a democratic consensus regarding ·the 
legitimacy of law." 

Somelimt•s I am reminded of developments in an­
otlicr, pt·rhaps parallel, field. I recall one evening listening 
to a rather tradi1iunal theologian bemoan the intellectual 
fads thal were sweeping his field. Since I had a very unso­
phistic.itl'd view of theology, I remarked with some surprise 
that liis church secmcJ to have remarkably little doctrine 
capahle of resisting these trends. He was offended and said 
thnc liaJ always Leen trat.lition. Both of our fields purport 
to rest upon sacred texts, and it seemed odd that in both the 
main hulwark against heresy should be ~nly tradition. Law is 
certainly like that. We never elaborated mu~h of a iheory­
as- distinguished from mere attitudes-about the behavior 
proper to constitutional judges. As Alexander Bickel oh­
serve<I, al! l~e ever had was a tradition, and in the last thirty 
years that has Leen shattered: ·-·---- ····· - . 

Now we need _theory,_ th~~ry that relates the framers' 
!_i:llues to today's world. That is not an impossible task by any 
means, but it is a good deal more complex than slogans suc-1 

! as "strict construction" or "judicial restraint" might le:, 
you lo think. h is necessary to establish the proposition 111 

the framers' intention5 with n:spect.t.o freedoms arc the s1 ,i, · 
l«~gitimatc premise from which c_onstitutional annlysis m -~· 
proceed. It is true that a willful judge can often clothe 111~ 

legislation in sophistical argument and the misuse of hb­
tory. But hypocrisy has its value. General acceptance of 
corn·cl theory can force the judge lo hypocrisy and, to tli.,I 

IO / TII E Flli\NCIS IIOYl-:11 u:crunt:s 

extent, curb his freedom. The theorists of moral abstraction 
are devoted precisely lo removing the judge's guilt al legis­
lating and so removing the necessity for hypocrisy. Worse 
still, they would free the intellectually honest judge from 
constraints he would otherwise recognize and honor. 

L is well to he clear aLout the role moral lliscourse 
should play in law. Neuhaus is entirely correct in saying 

whatever else law may be, it is a human enterprise 
in response to human behavior, and human behav­
ior is stul,liornly t•ntauglet.l with hclids abuul right 
and wrong. Law that is recognized as le~itimate is 
therefore rclateJ to-even organically rclatcJ tu, if 
you will-the larger universe of moral discourse 
that helps shape human behavior. In short, if law is 

•:. not also a moral enterprise, it is without legitimacy 
--~or binding force. 

To that excellent statement I would add only that it is 
crucial to bear in mind what kind of law, and which legal 
institutions, we are talking about. !ri a constitutional democ­
rac1- ~he irtoral_co_11tent of law must be given ~y the moralit}' 
~ _t_h~Jramer or .the legislator, nev~r hy the morality o[ tlu: 

·~~-The sole task of the latter-and it is a task quite largt· 
enough for anyone':, wisdom, skill, and virtue-is to lrnns­
latc the f rnmcr's or tlw legislator's 111orali1y i1110 :1 rul,· 1,, 
govern unforeseen circumstances. That abstinence from ~i\ · 
ing ~is own desires free play, that co11ti1111i11g and s«·lf-n111 
scious renunciation of power, that is the moralit)' of tlic 
jurist. 
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Bickel Professorship 
On .\pril :Zj, 1979. Robert H. Bork was inau­
gurated as the first .\lexander :\f. Bickel Profes. 
sor of Public.: Law: This professorship was 
created in memorv of the lace Sterlin~ Professor 
of Law. a memher of the facultv from 1956 to 
1974 . fQllowing are Dern \\'ellin~ton 's intro­
ductorv remarks preceding Professor Bork's 
Inaugural .-\ddress. 

Introduction of Robert H. Bork 

Harry H. \\' ellington 

.-\le:-.::mcler Bi ckel wrote The Lenst Dnn­
g1To11s B, ,111rh in the late nineteen fifties and 
earlv sixties when constitutional scholarship 
was-as e\'erv so often it is-concerned rather 
more with itself than with the Supreme Court 
of the l ' nited States. Besides working a major 
chan~e in .-\merican societv, the school desegre­
gation case had forced students of the Court 
back to the fundamental questions of constitu­
tional law: the justification for and scope of 
judi,ial review. 

When scholarship turns to judicial review 
it is apt to turn quicklv to prior scholarship. for 
.\larsh .:i ll's opinion in .\larb11ry u . .\lndison 
raises more questions than it begins to answer. 
Short Iv before ..\lex published, Judge Learned 
Hand had recorded his dissent to \larshall's 
opinion. Professor Herbert \\"echsler had filed 
a concurrence rejecting _the ne_e;ativism of Hand 
and affirming the concept of the principled 
dec:, ion. :rnd Pro tes~or Charles Bbck !1:id ¾Tit­
ten ..in Jrrirma r1un vi juJ icial re\i ew tL~, t toda\' 
stands as the most compelling theoret1c1l justi­
fication for the later work of the \\'arren Court. 

.\lex joined Wechsler in finding unpersua­
si\'e Hand·s arguments against judicial review. 
For :\lex, as for Charles Black, a functional 
:inalvsis of .-\merican government was the most 
si~nificant reason for subscribing to judicial 
review. The two di\'erged, however, on its scope. 
Bickel found Black.·s position dangerous : it 
gave the sovereign prerogative to the Court 
where the Court could not use it well . And he 
found fault \,·ith \\'echsler. whose insistence 
upon neutral principles would force the Court 
to use its power -.. ·heri it could not use it well. 

Recognizing that the Court is a court of 
law and :icceptine; the thesis that when a court 
reaches the merits of a case it must decide in 
accord:ince with neutr:il principles . . \lex \,Tote 
of the pas~ive \·inues. of the techniques for not 
decidin~. when • a decision \,·ould be improvi­
dent for the n:ition . His \,·as a search for the 
flexibilitv necessarv to m:ike the enter j) rise 
\,·ork. . Timing is import:int and ,o too is the 
dialogue bet\\een the Court and the more 

5 

democratic institutions of government. 
What the ( :oun holds. he maintained /fol­

low_ing Lincoln) . i~ no~ final in any important 
nauona! ~e~1)e unul It is_ ~c~epteJ bv the politi• 
ral 1mutut1on) and poliuo:ms over whom the 
p~~ple exerci~_e rnmrol. \\"c c;in profit from ju­
_d1c1al renew in ;1 democracv .. \lex believed, ,o 
long as we understand the ·limits of decisional 
law and ha\·e a Court composed of practical 
l~w,er-scholars rather than wise philosopher­
kin~. 

The least Dangem11s Bmr1ch was the first 
of several books (and there were manv articles) 
in the main and high tradition of .-\merican 
legal scholarship. The corpus that is Bickel's 
presents a distinctive view of constitutional law. 
.\lake no mistake about it. no one can work in 
the field without taking account of this view. 
not e\·en a beginning is possible, not a toe in 
the water. 

It is plain to me that if one can sav this 
about an academic's work, and also (as in .~lex's 
case) that he was a superb teacher. one has given 
a full answer to the question that those thinking 
about law teaching for themselves should ask: 
\\'hat will satisfy me about what I have done 
professionally when it is over? 

Of course. this magnificent achievement 
alone could never have satisfied .\lex profes­
sionalh . . -\ml. of cour~. there was much. much 
more in the wav of professional accomplish­
ment, .-\lex was the finest legal journalist of 
his d:1\ There are hundreds of his o iece< in 
the \",.:,· .R,·p,1i,lir. ,ignec!. t> mi!rn;d . :.. ~-r. 
,hort. : r i\·i :d. Jnd profound. F0r ei~::•"~n nr ,o 
\e;1rs he ht::ped us to understand the d:iv-to-c!Jv 
legal and political acti\'it\' of our countrv. He 
wrote regularlv for Commentnrv . There. he was 
generalh· more reflective ani comprehensive. 
There. he \\Tote for the la\·man :ibout the law 
\,·ith ;1 de~>Tee of sophistication :ind cl:iritv th:it 
no one I know has ,urpa,sed. It should be noted 
that .\lex\ article on Burke in the Yeic RetJ11b­
lir is perltap, the best ,hon :1no11nt of ·that 
great m:rn \ thought and that his First .\mend­
ment arrirle in Commrntnr\' is among the 
trul\' important recent discussions of free ex­
pression. 

.-\lex practiced his profession in the courts, 
\,ricing briefs ;111d arguing ca,es. His rnccessful 
defense of the St·:r l"ork Timef in the Per1tn~on 
P,1pt'n c1se is the best kno¾·n example. He 
aJvi~ed- Congressmen and Presidents. dr:ifted 
legislation . r amp.1i~ned for Bobbv Kenned\·, 
helped " ·rite rules for the Democratic p.\rt\' . 
~ave opinions to a pre,s that hJd him on the 
phone for hour~ everv week . and ,,ith it :di he 
praetin:d , till ;mother learneJ and d is tinct 
profes~ion .. -\le, ,,·as an historian. \d10 Jid ori;-
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.\lex:inder :'-1. Bick.el 
Professor of Public L:iw 

inal re~earch o\·er a period of fifteen ,ears on 
the Hulmes De\'ise Hi,con· oi the Supreme 
Court . \\'hen he Jied in '.\'.o\eml>er. 19-;-1. he 
had \·inualh completed \,·ritin~ the first of his 
two \'Olumc\. \luch of the reseJrch on the ,ec­
ond book \,-:i\ fini,hed .111d its generJI ,h:ipe 
fixed in his mind . 

. \lex ,pent hi, fiftieth veJr lhing. That 
\eJr \,·;" oi .1 piece 1,·ith hi, profession:il life. 
[\·en a, £e1,· oi us cJn m:.inage to h:i\·e J c:ireer 
like his. so cuo. lei,· of m 1, ill he :ihle 10 man:ige 
his courage. :\or 1,·:.is there self-pitv .. -\lex re• 
specced too much 1.-!1:it he had :iccompli,hec.l 
for an\' of th:it. He h:is ,hown 11s 1.-!1:it it me:ins 
to li\'e ~r:indl\' in the l;n,· .1nd he !1:.Js taught us 
how to die . :--:o one "ho k.ne1,· him 1,·ill forget 
him or be quite the same e\·er again . 

. -\nd so this School-his school-deter• 
mined to perpetuJte his memorv in the g,-andest 
1,·av a ,chool c;in-1,·ith the .-\lexander \I. 
Bickel Prolessorship . His friends. his m1dencs. 
the communications inJustn. responded mag­
nificentlv . 

Las; fall the funding of the professorship 
,_.:is assured . . -\ nd la~t J Jnuan. President Gia­
ma tti named Robert H. Bork. to the Ch:iir. 

Professor Bork 1,·as perh:ips .-\lex·s closest 
friend during the ,e\·er:il ,ears before .-\lex died . 
Thev talked together. The,· walked together . 
The, taught together .. -\nd ho,,· thev disagreed 
and :igreed and di,azreed in a course on rnn-ti­
tution;il theon: in a \emin:ir on freedom of 
expre"ion . 

R,, h R, ·,r '.,; 1, _1, nnn:u·ct h·.,· m·;,:1( r1' in 
:\c ·., Yu1 ~ .11: ,! l .. ,! c ... ,;:• ): r.Hli)li~h--,;, tile )Oiici-

f ' I 
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tor C.ener:il of the l'nited State~-in \\'a,hino-­
ton : ;111d ;1cademicalh-. in ·.i1e fields of antitru;t 
:ind tomtit11tional bw at Lile. 

He i, the :iuthor of Th,· .-l111in·111t P,1rnrfo .'C 
:ind 1111merou, .1nide, in hi, fields 0f intere,r. 
Thc:,e 1L1,, hi, ,pctial i111ere,1 is the L11, ;ind 
the philo,ophv ol the FirH .\mendment", ,z11;ir­
.111tees of lree ,peet h :ind ;i free pre5, . He ha, 
de\·eloped ;1 ne,_. .ind important co11ne in t!ii, 
.irea. His Coole, Lccwre of last Felirn;in· at the 
L"11i1·er,it, ol \lid1ig:i11 i, ;1 pm,eriul ~L;tement 
of the rel:itionship liet1,·een free expres,ion :md 
,uLce,,ful !.?;01·ernment. 

Bob Bork is an excellent la1,·,·er. an excel­
lent KhoLir ;ind a hrilli:int 1,·riter :ind lecturer. 
His imiglm ,h;ipe our ,·i,ion. Toda,- he ,peaks 
to us of .\lex's legacv. 

The Legacy of Alexander )I. Bickel 

Robert H. Bork 

It i~ four and one-half ,·ears since .\lex 
Bickel died and. ,,·hile a number of his friends 
.ire here. it is somethin~ of a ,hock to re:ilize 
that there are manv in this room 1,·ho did not 
kno\\· ltim . who cannot summon up the mem­
orv ,>t that r:ither small. carefulh-tailored . al­
mo,t d:1pper. figure: who c:innot recall the flow 
of 1,01 ds. the expressi\'e face. the wit and ~:iietv . 
the r,:1,,ionate en1rae-ement with ideas : •., >() 
n~·. ~=· t~,pentnced ~~~ ~ )e;.,e :)i L1~1p i:: ·:·, ,r e :11~:-.. 

J\\"J!"e :mu :di\"e thJt the bc:!1nnin.:; uc ;1 ,oma­
sation with him :ilwavs brought. 

ThJt is ,ad. because it means that part of 
. .\lex Bickel"_s le~an-the part that required 
immedi:.ite :1c9u:iimance :ind c:in liYe ,mi, Ill 

memon-i, alre:1c.h- in the i:ourse oi extinc t ion. 
But there is much more to tlte legJL\ than 

that . a part that ,,-ill be with the l:i,,. and \,ith 
us for a Ion~ time to come .. \t his memorial 
service. within dJ,s ot his death. l beipn bv 
sa,in~: ··_.\lex Bickel"s gifts "·ere so great and 
so mam· that 1,·e ,_.ould ha1·e en,ied him if \,·e 
had not Jo\·ed him . For \ears we knew th:it he 
was an extraordinan man . But the ,_.arm h:ize 
of personal friendship and the di,er,ions of 
colleJgue,hip obscured at first what 'Zradu:.illv 
became dear-that he c:rn be called. 1,·ithout 
hesitation or embarrassment. l g,-eat man .· · 

ThJt mav be thought the natur:il and for ­
gi,·e:il,le ex :1 !.?;geration of a friend ,h:iken Ii \ a 
lo~s gTe:1ter than he h.1d e,·er before expe ri­
enced. hut l think not. and the mere L itt ,i f 
this duir in his name should pen11.1de ,ou 
otherwise . Consider ho1\" unusu:il it :, inr J 

u011en1t\· 10 so memorialize one of it, •J1,n 



professors, how rare it is that a number of 
willing donors should ~o quick!\' come forward 
to endow the chair . But consider how extraor­
dinary it is that all of this should be done. 
without a <loubt as to its righcne~s. tO honor 
a man whom fate allO\,ed a s~holarh career of 
onlv half the normal length. 

· That alone should ,ug-gest something of 
the a<lmir;11ion :ind lo\·e that .\lex commanded. 
something of his intellectual dr ive. his ,cholarly 
vigor, his concentrated genius . 

We have long ,ince talked 0111 our grief 
over . .\lex ·s <leach . It is time no\,· to begin 
discussing his legan. That is J topic that cannot 
be adequaceh co\ered toda\, much less ex­
hausted. but it is important to begin. In part, 
it is important because of the difficult, in know­
ing what greacne,s in the la\,· consists of. \\'e 
are a court-centered profession. but we remem­
ber the names of ven fe\,· judges or ad,·ocates . 
The experience of 1eacl1ing the opinions of the 
judges coment ionalh thought of as great often 
has the unfortun:ite effect ot diminishing their 
memories . The l.1,1ing fJme of the advocate 
mav be suggested b, tile name of the man who 
had more Supreme Court argumem~31-;-
1han anv other l.nner in our historv: \\"alter 
Jones. Such men ma, have been among the 
greats of their times IJ11t thev practice a plastic 
art and when the\ die the ir legaC\· is little more 
than a name. 

There is . ne,ertheless. a real sense in which 
the legacv of .\lex in person . the man of mem­
cn . will remain ,,·he:1 r. ·> !:,i ., : person can 
; ,v :;·: •J r ,he ',..:,~ • . . 11 ::1 . H~ ::., , a itereli t i1e 
intellectual life uf rite la,,· IH his impact upon 
others in conven;11ion and example. ;l.o one 
cou!J become eng;1ged \,·ith him without seeing 
law and the " ·orld ditferenth. without comin~ 
to admire erudition worn liglalv and the h.ibit 
of giving shibboleth, and absolutes no quarter, 
without experi encing a ,; hift in his understand­
ing of ...,-hat is important and what is not. To 
cite a personal instance. it is doubtful that I 
would have returned to the academic world 
without . .\lex·s example and \,·ithout our discus­
sions about it . I :rnd ochers think in certain 
wa vs because of tliings he , aid that he <lid not 
write. '.\fanv have had their li,·es changed bv 
Alex . It is wll\· I ,aid at his memorial service. 
"there will ah, a" lie a difference in cite things 
we choose t0 do :rnd tlte ,,·av \,·e do them 
because \,·e kne\,· \lex Bickel." Because that 
impact is unkno,, .1hle doe, not make it anv 
the less re:il or effecti\·e in ,haping the la\\". 

.\lex had t,,·o otlter <p1alities that ma, he 
essenti::il to '.!"rearne,~ in .1 ta,,,er but are not 
the thing it~el i It Holmes \,·:is e\·en partialh 
right in thinking th .tt there m;iv be "no true 
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mearnre of men cxtept the total of human 
energ, which the, emhod\ .... \lex ~ualified. H~ 
read . pondercJ. di,cu,,cd. and wrote continual­
Iv. In the half ;1 1 areer he was gi,·en. he \,·rote 
nine hooks. cnot1!.d1 :irticle, for :i freelance 
journ;d i,c, taught LOune,. \,Tote briefs. testified 
helore congre,sion..il committees. ar!a(ued .:Jses­
the list of acti\·ities ,eems endle,s . P.1rt of h is 
.~enius \,·:is rnmpo,ed of driving energv focussed 
hv a powerful self-discipline. 

.\gain. if Holmes was right in saving that 
"as lite is action ;1ml passion. it is required of 
.1 man that he ,lt.11 ~ the pa,sion and action of 
his time at peril of being judged not to have 
li\ed." .\lex lived lullv. He ,\Tote and spoke 
rnntinually of public events and issues, he coun­
,eled tl10,e involved. he cared greatly about the 
trends of his time and helped affect them. 
Though a scholar. he was fullv engaged. His 
,;cholarship guided his public action, and his 
public action enriched his scholarship. There 
\,·as with .\lex no sharp break between the life 
of ideas and the life of affairs. which is ,\·hv he 
\,·as a most principled and thoughtful ma~ of 
atfairs and a most practical and broad man of 
ideas. That mav be whv he liked the tension 
he found in Edmund Burke . .\lex wrote. "Our 
problem has been. and is most acutelv now. the 
tHannical tendencv of ideas and the suicidal 
emptines, of politics without ideas .. " .\lex 
li\ed in th.it tension. and made it fruitful. 

This lnings us closer to his central legJc, . 
1d1ich is. o ! coune. intellectual. It took me 1 

1,Jt:i tir:1e . ·· , :1~•. 

r,)•~et i'. er. ;'. : · 
preu,eh \,·!ta t t Ile ie ·~ •~ · -. ::. , .: n 1:0,, , .1m ,ure 
I c;1nnot state it :idequatelv. 

\II\ etfon to rnmmarize \lex Bickel·, intel­
lt:t t11:il lc~:1C\ must fall ,hort . becau se the etfon 
i11\ohe, t\\·o kind , of di,;tortion . In the fir st 
pb <c. !ti, tl iouglit " :i,; complex . rich . :ind ,·:ilu ­
.dilc .1, muclt fur the prolific :ind often prnto1rnd 
i11,i\(l1t, he ,c 111ered in the cour,e of :in :irgu­
mern ;1s for the roncl1a-ions he re:ichec! .1 nd 
,upponed . Rickel \,·:i, not :i 'i\Stematiler In · 
deed. hi, Ie,,on " ·:1s the danger :ind the ult im :i te 
impo"ibilit\ of ,\'item, .. \ ,t:Jtement o t t : 1e 

major teatures of !ti, tltougilt thus . mnre : !: :in 
in the case of mo,t ,cliolars. mi~ses mmlt u t !ii ; 
~enius. 

Serondh·. l11, thought 1,·.1 s in cnntin u:i l 
e\·olution . He reg:1rded e\er,· hook . e\·er \ .11 r 1-
1 lc . . 1, :111 expe1i111e11t . not :1 tinal ,tatement f l e 
,,·:1s .1h,·;1\, . 111 o re,1\er. open w ;1rgumen t .. 111 d 
hi, thinking Liun:!ed in re,ponse to it. .1, ·.,c:1 1. 
;1, tl> hi, 01,·n experien1e .ind ,econ.! rlio •1·~ii1-
1'0,itio11s th.it lt e took in hi, e:irh· ·., 1 ii:n·~, 
" l-re freq11e11th cxp:111ded. modified . or 1 11::111· 
hed . explilith or 1mpl icith, i11 his later h urk 



as well as in his ceachine; and con\'ersation. enl:tr~ed our 11ndemandin~ bv relatine; "·hat 
This does not mean that his approach \\'JS not ,eems to be law only a IJ\,·\·er could lo\'e to 
consistent O\'er time. It was. But because he \,·as much larger themes. the role of couns in a 
not frozen into a s,·stem. because he helie\'ed democrac\' or the egalitarian trend of we,tern 
in the central importance of circumstance. the political thou~IH. The essence of his genius. or 
limited T'Jnge of principles. the complexitv of the :i,pect that mo\t impre~,ed me. w:is his abil­
re:ilitv. he learned :ind e\'O(\'ed. It is impossible it,· to ,ee connections between ideas that e\'en­
to g-i\'e :i map\hot of his philo,ophv. It was one else thou~IH ,ep;1rate and discrete. 
mo\'ing-. deepening. to the end of his life. It is to be ~aid . moreo\'er. that .-\lex laid 

I ha,·e said enough oi · he difficulties of down the line, ol the arguments that defenders 
summing up BickeJ's intelleuu:d le~acv. '.\'ow, of a Court that asmmes broad extra constit11• 
ha\'inli'; assured ,ou of the futilit\' of the at- tional pm,·ers find it wise to adopt todav. But 
tempt. I will undertake it . we mmt not he misled lw th:tt. .-\lex ,,·as 110 

I should sav at the outset that, though frieml of 1d1:it has hecom·e kno,,n :is judinal 
.-\lex Bickel has no greater admirer . I will :tcti\'ism or imperialism. He relied upon a 
occasion:illv disag-ree ,,·ith him . It 1,·01tld be no . ~racli~ion of r::s~~ an'1::::¥¥¥:e.~~}'_to curb the 
compliment to the memorv of :in intellectually -,~_appcnw-fi" powillllih"nf"6r those ,,·ho 
honest and ali,·e man to treat his work as a aclofit 1,is other Jl1Ulllents t~~lea\'e that 
\brine . . -\lex is no, a monument: he is a living el~nt out and thus welcome far more jud.ici:il 
intellectual force and he must be dealt ,,·ith in ani,·ism than Bickel thought we ought to tol­
those terms. That is ,,·hat he \,·ould have crate. 
demanded. Comistentlv with what he later called the 

Political moralitv and go\'ernance were \\'hie; political ·cr:idition. Bickel placed steadv 
the central subject of all of .-\lex·s thought and :ind heavv weight upon the import:ince of 
,,·ricing. and centr:il to that. or at least the political democracy. and. at the outser. rejt>cted 
beginning point for that. ,,·:is the role of the a common line of defense of an acti\'ist Court . 
feder:il judician . mmt particularlv the role of This defense proceeds by arguing that our 
the Supreme Court of the L'nited States. majoritarian processes are in realit\' not n:n 

The problem. of course. the problem with majorit:iri:111. that we are ~overned h" ennc,­
,d1ich all constitutional lawvers must ~:ipple. cent coalitions of minorities. so that the :inti­
is the legitiman of judicial re\'iew-the po~·er ?emocr:Hic aspects of judicial rule are not 1hJt 
of the Court to set :iside and nullifv the~ •-rant. _,,, . .;;.; ~~ 

of elected represe~t:iri,·e~and_ the pro~¾ ... i.-;J(J[1tt
1 

:emain, -~~·.rhelf'<,~ ;;e -.• : 
tlur on,,er . l ·:c n: ·, n1ec1 1, crt> ·•:-<"!· b'11 .tne :· H1at ,·:i ,. "! /J,e minomie, ra 1e ,d11c.1, .,~ c "m• 

!.id tha·t <)Ur p,,l i!l (Jl ethos ha; -~en::··:i·n·a ....... m~~tes of a m~jorit, of indi,·iduJI-; ,n 
largeh· rem:iim. ma1oritarian. but the Court the legisl::nure who can comm:ind a ,·ote ,11 .1 
is countermajoritarian. not democratic. not m:ijoritv of indi,·iduals in the elecrnr .1te 
elected. and.notrepresemarive.vetpurportingto ['.\'lathing cm final!,· cleprec:ite the ,cnr,,I 
ha,·e the final ,av in our governance. The prob- function th:11 i, ;1',;igncd in democr:iri, r'"-"', 
lem hecomes acute when the Court undertakes and pr:1c1ice to the elector:il pr0< e,, : n, ,, , ., 11 

to impme principles that are not fairlv to be it he denied th:it the poliC\'•m:iking 1"11,~· r ,: 
tound in the Constitution. These are currently repre,entari,e irhtiturions. horn ol the de,, . . , , , 
called tr:ins-textual principles. a concept the process. is the di,tingui,hing ch:ir:ictcr1,1,, ,1 
least of whose difficulties is that it requires the sntem. Judicial rel'iew ,,·orks counter !•> 

careful pronunciation. this characteristic." 
Bickel addressed that 

and. if I do not think he 
problem repeatedlv. He justified judicial re,·ie,,· on the -~: " " '! -! 
:ichieved an emirelv that courts ,ould introduce into our p,,f,1:, .ii 

successful resolution of it. his effort was a processes something of g-reat , ·alue 1! ,.,1 · ' ,· 
triumph in mam wa,, . He stated the problem legi,lature :incl the executive could ,1.,, · · t: 

with a claritv that ha; not been achie\'etl else- formulation .1nd :ipplic:ition of endurin\! 1>1 : n 
where. In the course of his argument he pro­
vided a series of dazzling insights that are a 
major and lasting comribucion to our under­
standing of a 1·:iriec, ,if levl doctrines . This 
mav he \'ie,,·ed :is his cechnic.d leg:in·. :ind that 
alone is sufficient to emure hi, phce in leg:il 
thought. Bm the \ignific:111t thing i, that .\lex·s 
,cl1olarship. ,,·hile it \,·as m:i~nificent :ihout 
technical law. was ne\'er merelv technical. He 
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ciples . Jud~es :ire unique(\· htted for th, , : ::11 

tion. he 1,-r.ote. hec:iu~e the" .. ha,·e. or -:- . •. · 
h:t\'e. the leisure. the tr:iining. :ind the ,,, , 
tion to follow the , .. :i,, of the ,cl1ol:u : 11 

,uing the ends of ~O\'ernmem ." 
t \ ,· e need not p:i use to remember ·., ' . , 

know of the ,,·:i,, of ,cho!Jrs 1d1en ndk . · ·· 
eng:iged in go,·ern:ince of i: , titution, , : ' 
smaller and ~impler than the L'nited St.i re: , 



The mix of judili:il principle and demo­
cr:itir expediencv \,ere important. for . as Bickel 
said. "~o ,ociet,·. cercainlv not a large and 
hetero~eneous one. tan fail in time to explode 
if it i, depri,ecl of the .1rts of compromi,e. ii it 
kno,,·s no ~-.,,, ot r:lllddling through. \'o good 
societv c;,n be unprinripled: :ind no ,iahle 
,otieC\ LIil he pri11tiple-ridden." 

The Coun 1111i,;t. therefore . li,·e in :i con­
stant ten,iun het"·een the erp1:ill" le~itim:ite 
demands ol primiple :md of e,pedienn .. \nd 
it is here. on thi, ,ubject. that Bickel ·, 1echni­
c:il ,,·ork i, 111ost ,uhtle. m"'t exciting. :111d 111ost 
pro\'oc:1ti\'e. The Court t.in m:untain ihelf in 
thi, tension . ,l\·oiding both ruinous contro11ta-
1ion ,,·ith die political hr:inche, :ind :ibdication 
in their f:l\or. b,· tetlrniques of not deci<linl!; 
cases . techniq11e, he c:illed "rile p:is,i,e, inues." 
He :in.dogiLed the Court·, position to Lincoln 's. 
Lincoln kne,,· th.it ,ln·en· ,,·as ,,·rong. th.it it 
must ultim;iteh lie ended. but he also 1,·;imed 
the l'nion p1e,ened. :ind ,o. 1d1ile he refused 
to :1tt;1ck the institution he:1cl on. he ;ilso refused 
to :1cc.ep1 primiple, or Cflmpromi,es that r:itifie<l 
it. So the Court. :1nording to Bickel. can tem­
pori,e. as Lintuln h:1d . h\' masterful use of 
doctrines ,11th .1, ,randing. ripeness. policiral 
que,tion . :111d. ot , ou1,e . the po,,·er to denv 
cenior;iri. until the 11111e came to :innounce the 
principle to ,, hici1 it hJ, been helping to lead 
us. 

.-\ problem :iri,e, here . If the Court is lead­
ing us to1,:1rd :i p1 in t ' :i le th:1t it honest!\' he­
lie·.e, !o,.1tec! i,· : . e l ... 11,l!' ::; ,, n. :>~,e r~ch­
n. '.. ; u~, .u~ ent11 c: , ~ ..... ..:: i ~1n1:1te. But if;~ i' lt:.:!J· 
in:i us IU\\'Jrd ,omething else. toward principles 
th:it do 1101 in ,0111e real ,ense come out oi the 
ComtinHion . rite problem of legitim:ne :iu-
1hori11· h:i- nut 1,een ,oh·ed. I think .\lex. ::it 
le:ist in Iii, e:irh ,,·ricing. me:int both things. 
llr1J:r11 :·. !J1J,1HI ,,f Eclucatlon could. of course. 
he ,:1id to , nme out of the Constitution . The 
Come l011ld legitimateh ,,·ork to1,·ard a fbt rule 
of noi1-discr1min;1tion without announcin-.: it 
until the ,ociet, could he brought to accept it . 
Judicial abolition of the death pen:iltv. on the 
other hand. :i pe11.dt, whose legitim:ic\' the 
document expli c: th :1"11me,. c:innot be recon­
ciled with the Con,tillltion. In r qnz . :it lea~t. 
Bickel thought horl1 deci,ions proper ones for 
the Court to \\Ork tm,·.1rd .. -\nd there I di,;1-.:ree. 

He tried 10 t:1111e tile ;1nti-demotratic thrust 
of thi, po,ition 1,itl1 :1 ,cries oi qu:ilifications . 
The Ju,tices ui the Court ;ire not to dcri,·e 
principles from their 01,·n s,mpathie, or poli­
tics: rather the,· :,re to diKo,er :ind enforce 
the "f1111d:1me1n .il pre,uppo,itiom of our so­
ciet, .. from rile 1.:,ohi11:: 111or;ilitY of our tr::idi­
tion ." \Ioreo,·er. tl1e1 must not :1nticip:1te that 
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e\'Oltttion too much. hut must declare as su­
preme law unh that which "1,·ill-in time, but 
.i r.itlter immediate foreseeable future-aain 

::, 

Thi, is :i mode,1. pr;igm:icic role. :ind the 
prou:s, is f11nher ,;l\ed from heing hopeles,lv 
rnunterrn:1 joric;1rian hec:111,e the Court is not 
,dtimateh :dlpoweriul. "The Supreme Courts 
l.1w .. . ... Hi< kel ,:iid. "rnttlJ not in om ,,stem 
pre\':1il-not merelv in the YCr\' long run. but 
1,·ithin the dec::ide-if it r:in c;unter to <leepl" 
felt popular 11eed, or con\'ictions. or e,·en if it 
"·;1, oppo,ed ll\ :t determined and mbst:imial 
minorit, ;111J received wir' , indifference b" the 
re,t of the tountr\'. Thi,. rn the end. is how 
.111d 1d1,· judicial re\'iew is consistent 1,·ith the 
tl,eor" :111d practice of political democr:in·. This 
is 1d11" the Supreme Coun is a court ·of last 
re,orc prcsumpti,·elv onlv." 

It is a P°''·erful :irgument delivered "ith 
~re;11 erndition and persuasiveness. and I am 
lonified in mv conclusion that it does not ulti­
m:iteh persuade bv the fact that in lacer work 
Bickel ,eemed to concede its limitations. 

The ;1rgument lea\'CS it unclear ,,·ll\· demo­
cr;itic institutions must accept from the Court. 
e1·e11 pro,·isionallv. more principle of different 
kinds of principle than the democratic process 
~enerates-including in that the principles that 
ha,·e hee11 1,1:tceJ in the Constitution it,elf b" 
,uper-m:i jorities. 

'.\o re.i-on appears whv the Court ,houlJ 
le:1d the''" iet\' :it :ill. certainlv not to the noint 
~, ::ere i: :- -.1fe to :mnounce as b,,· •1::ir .:. ' · 
•<><·1ec1 ·., ,; [ . •.·,me r,) accept . \\'e i;1.1._ 

much clue we " ·01dcl not lreeiv choo,e , :mu,, 
became the Court tells us it is. in truth . 1,) · be 
found in the b:isic document of our n:irion . nr 
l,ec111,e there .ire ,crong politic::il comrir1,en, ,e, 
tli.11 ,11ppon rite 011tcome. though the, , ,,,iid 
not .11t:1in it demouatic:ilh them~ehe- . ,r ')e ­
uu,e 1,e h:1\·e te"· \\':I\, to fight h:ick th., 1 ··" "' : I 
110c d::im:i~e the C<ll1rt in w:n, 1,·e do n11r ·· " ' i1 
Its \'ld11er.d1ilit" i, the Co11n·, protelt11111 ,: :c! 
hence :i ,011rce of its power. 

One 111:i, doubt :is ,,·ell that rl:eit> .,re 
"fund:iment.d pre,11ppo,itions of 011r ,.,, •t·r, 
th:it :ire not alre:ilh loc;ited in the Con,r :: :.' ., ,1 
hut m11~t he pl:iced there b\' the Courr I ' ,·,e 
pre~uppo,icion, .,re likeh. in pr::icticc . : .. .. ,, n 
out to he the hi~hh· debatable poliu , .,I 
tion, of the intellectual d.1,ses. \\'h:11 k . 11 •' . ,1 
:1 "iu1HL1111e111:d pre,uppo,ition of 0tll " , 
i, it th;1t c :11111ot comm:ind :i legisl.1ti1t· · :: , .. : 
it,.: 

The Cu11rt h:is. in fact. turned " ., 
fin.ii in 111.111,· more inst;inces tl1.111 I\ • · i 
tho11~ht it ,l1011ld. Effecti1e politic:ll llt ,; ,, -- · 

has not been mu,cered to its most 1111 i::- · ···· : 



Jheriiun, ol tin;.tl :111thoritv .. \ml the Court has 
;1dupted ,1,eepin11: principles oi preci,eh the 
kind he 1,·arned .1~aimt. lh the time he Jeli\"­
ereJ the Holme) Letture., he ~new that no 
··rigorous gener.d ::itrnrd between judicial su­
prema,n .ind demucr;1tic theon ·· had been 
;1ch.ie\ed : he ,aid he h::id "'come to douht in• 
111a111 in,tance, the Coun ·, capatit, to de\"elop 
·Jur.tlile pnn( 1ple,. · and to doubt. therefore. 
thJt judicial ,upremac, c1n work and is toler­
able in broaJ :ire.is ot ,oci;il pulit, ." .tnd to 
::isk that it wnfine itself. tor the most pan. to 
narro"·· imer,titi;d l;1wmaking. 

Thu,e toda, 1d10 repe:it his arguments for 
jutliti::il po1,er to entorce principles not loc:iteJ 
in ti1e Lomtitution tenJ to he 1d1at he w:is 
not. .1pologist, tor :1n acti1 i,t Court . The, for­
get thJt lie urnnted on :1 juJicial tradition of 
mude,r,. imellecru;il coherence. the mor::ilitv 
of proce". (0 make jlldi<.:ial supreman toler::ible. 
The,e tr::iits l\ ;11·e otten been btking on the 
Court and .\lex felt the\" ma,· ha1·e been 
d.1111:i!!_ed bevond repair b,· the \\'arren Court. 
\\"e l1a1·e ne1·er h;iJ a rigorous theorv of judi­
ciJI restraint : tor ::i time " ·e had a tradition: 
nO\,· rh:it is almost gone. 

Le .. r there be an, doubt 1d1ere .\lex ·s S\"m• 
pathie., b, . ju,t 1d1at he ditl not mean to justifv 
or encour;1ge . it ,hould be remembered tli:1t he. 
J mJn 11ot :,:i,en to rhewrical excess or easv 
excitements. de,nibed the \\" ;1rren Court as 
comp.1rable to other defiances uf the la,,. in the 
n.1me oi mor;d ri:dneousne,, . In ;111 anide 
en , ;·, ~d \\°:i:c::- ~.1te Jn.c.! t!1e LL..: d Ord~r.·· ne 

.. The .1,sault upon the legal order b,- mural 
imper:1ti1e, ,,;irn"t onh or perhaps even the 
mo,t etfecri,·eh :in assault from the outside . It 
c:unc ,t) "ell !rum ,,·ithin . in tile Supreme Court 
he .1ded tor fifteen ,ears bv Earl \\·arren . \\'hen . . 
:i l.1"1er ,tood before him :irguing hi, ,ide of 
:1 L;1,e un the basis of ,ome legal doctrine or 
other. ur m:iking ;1 procedural point. or 1on­
tei1ding that the Constitution :dloc1ted com­
petence 01 er a gi,·en issue to another br:inch of 
government th;1n the Supreme Court or to the 
stares r:tther th:in the federal ..:?:01·ernment . the 
chief ju~tile 1,·oulc.l ~h:ike him off I)\ , :l\ing. 
"Ye,. ,es. 1es. hut is it [1d1:ite\"er the ca,e ex­
emplified :ibout law or ;1bout the ,ociet'" \ is 
it r1gh1 .1 h it -.:.()()c/1 ~[ore than on, e. :ind in 
,ome of it'i most importalll :1ctions. the \\"arren 
Court got 01·er clonrinJl difficulties or is~ues 
of the :tlloc1tion l)t competences :1mong 1·;1rio11s 
institution, '" .1,king ,,·lt::it it I ie,,·ed ;1, :i cleci­
si,·e pr:ictic:d que,tion : If the Court did not 
take :i tert :1i11 .1Ltiun ,,·hidt w:1s r1!!ht :111d :_;()od. 
,,·01dd other in,titutions do ,o. gi,en politic:ll 
realities~" 
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This. or ,ornething like it. though the polit­
ical tl1r11,t ma1 , ;1rY. 1s 1d1:1t J Court. encour­
.1~ed to helie,·e it i~ more th:111 ;1 LOurt. or per­
hap, le,.,-_-., , ollecuon ot pl11lo,ophers empow­
ered to hnc.l and appil the lie~t in .\merica ·s 
mor.d t1:1dition-thi, i, ,d1 :1t ,11Llt .1 C:omt ,,ill 
1dtimateh come to . . \lex rt:, "<.:11i1ed it tor wlt ;1t 
it 1,·a~ iri-ramlY. ;1ml he kne,,· th:1t it " ·;1, dt:eph. 
profoundh \\Tong. .. It i,: · he ,note. ··the 
pre111i,e uf our legal order th:it ih 01,·n 10111pl i­
c1ted :1rr:111gemems. although ,ubjecr to e1·ol11-
tionJr\" d1.1nge . . ire more import:im tk111 :111,· 
mumeman objectiYe.·· There ,poke the \\"hig­
lOnservati,·e :ind a man. if I m;1y ,a, ,o. ,,ho 
,,·:is deeph and profoundh right . 

Thi, ,eme of ,·:ilues lJrried o,·er into his 
politital thought. .\lex Bickel c:ime to reg:ml 
ltim,elf ;1~ ,1 tonsernti,·e and I ,,·ill ,u:!2:e~c co 
1ou that he ,,·as ahvan comen·ati,·e in ::i 1en· 
re::il sen,e e,·en 1d1en l;is political po,itio11- :ind 
affiliations 1,·ere liberal-left. The point is impor­
t.int. for much of what is most Ji,tinni,·e and 
valuable about his 1,·ork. derive., from the cJst 
of mind I describe. 

It is necessarv to be careful :ibout a word 
like ··consen·:iti,·e " because it ,rir, :issoci:itions 
and connotations. m::in\" of which are ,rholl\" 
foreign to .\lex"s thought. Short!'" before his 
illne,, he tried to locate him,elf. He ,,rote "f 
t1,·o , li,·erging tr:iditions. one Iiber:il :ind rite 
othe1 , unsen·:iti,·e ,,·hich romplete tor control uf 
the democr;itic process and the clirectiun nf uur 
j :1di, i:tl poliC\·. 

· · r , •" 

:~J;.: .!',!(.) \ :1:nur1..:d .. 111d 'I ll . . 1IH i.u. \ n> 

t:uns 1,o"e"ion oi. the bbel lii,er::il T :1 e 
other tr;1dition t:in . ior bck of ::i better term. 
he cdled \\"hig in the Enzli,;11 e i~hree 11t!1 •u~ 11-
tun ,e1i..e. ·· It i,:· \,Tote Bi, kel. '" 1i-t1.tl h , .died 
Lu1i-en .1tin·. ;1nd I 1,-,JLdd .1-,1)ci ;1te it , i1 ieH,· 
"·ith Edm1111d B11rke. Thi, i, m, ,>1,11 m•H tel:· 

He ,petified the Lhar:1cteri,tic ot \\-hig-
1on,en .1ri,e rl1011!.!il! . It ::i,,e"e, lu1111.1n 11.1r u1e 
.1, it i, ,een tu be. It he2:in, not ,,·it!, r!1eoretic::1l 
ri_~hb liut ,,·ith :1 re::il ,utiet,·. ,,·ho,e nlue~ 
e,·oh·e liut mu,t. .1t :in, gi,·en moment. lie t:1ken 
:i, '!ll"e11. ""The t.i-k of gn,ernment ·" ic!tin the 
limits ,et Ill culture. IJ\ time- ;111d pl.1(c -l,01111d 
condition,1 is to 111:ike :1 pe::ice::ihle . •~n,al. .111d 
i111pro1i11!.! "H iet1 _-· '" The \\"hig mod d :· lie ,. 11d. 
"oh,·io11,h i, llexilile. pr:1gm:1tic. ,l ,1\\ -11111, i11 •.: . 
hig!th pulitic:tl. It p:irtakC\. in ,tili-t.11ui.tl 1n L·. 1-
,ure. of the rel.1ti,·i,m tlt ;1t pcn·:i,k, [ 11 , i ite 
Oli,er \\ ·endell Holmes · tl1eon· nf rite F i1, r 
.\mendme111 .. ilthough not · to ir, 1ilti111 .111· ! .. -~i ­
ctl ex:ig,:::er;1tion . \\"ithom c::irn·in'! 11i:1r1:·:, to 

::i lo!.!i < .d c:xtreme . indeed 11"itho1n p1 l'lCll'l' !n 
intelle( t11 :d nlor. ;ind 1,ithout ,::1n,:::11int: ,p irit. 
the \\"hi~ model rests on mature .,keptiLi,m ." 
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Tilis .1ppru.1cl1. tlii,; habit of mind. ,,liich 
Bickel L;db Lu1be1 , .1ti,e . i) apparent in .1im 
frum fir,t tu l.1,t . 11 0111 the time ,,·hen hi) pol it• 
icd vie,,·,; , ;111 onh l>e cdled liberJl t0 the 
time 1,he11 tl1e, , .111 ,1ppr"!>ri;.11eh be 1alled 
ro11,en .1ti\e. J'liere i, .1 di)tinttion bet,,·een J 
tun,en.1ti\e p1•><e" ol tliou(!llt .111d the loCJ­
tiun on cite ,peu111111 ot one ·, ,ub)Llntin: , ·ie,fs. 
.111d cite q 1, c:,1 i, ,11 ,, lt e tl1 er one tends to rnoduce 
': .:., , :·'.::- : !, · ... ) , 1111 q...! ~\. .1rli.l ~1 >•.J l~, j· ti 1·1n :n\' 

, l. lJjC Lt ll) i>e p11 1, 1:t:Li . 
But. to U)e 8id:el", terminolo!!\' . he thought. 

:111d I ,1'.!ree with him . that the \\"hig-conser\'J· 
u,e \\ ,1, uf cilinking; is e,semi;il to good poli­
tiC'i . heme to \!:OOJ b,,· . hence to good la\nen. 
hence to \{ooJ b ,,. ,d1ools. It one \,·ere to look 
lor .1 model ut ,ud1 thought. it i, to be 101111d. 
for ex .1111ple. in Tl,,, Fe<if'rnllit P,,pen. If one 
" ·ere to look for the ;1mithesis of it. it \,01dJ 
be 111 m ud1 of the highh abstract. philo,ophic 
writing and tl1inking now enjoving ,umething 
of a vogue in mme m :1jor law ,chools. 

Here. I think . \,·e ;ire do,e to the central 
legacv of .\lex Bid.el. He left us an example. 
in print and in per,011. of \,·hat it is not mereh 
to he ;1 _!,!re:11 Ll\,·\l:r. nor :1~ain merelv to be a 
~eat ton,tittnion:d l:i\,·,er. hut to be ;1 gre:it 
cumtitutionali,t. He t;1u!,!l1t us to ,ee the mar­
,elo11) rumpkxit\ ot our law :ind 0111 ,ucietv 
:ind their in1111me1 :1i>le reLici,,n, . He tJU!.!;ht us 
how to t'll'.! .1'.!e in ,etorm .111d th:111!.!e, hO\,· to 

decide \d1.1t w keqi .1ml \,·lut to di,card . 
That i, nne I e.1,011 he tended to be ho,tile 

to ,truclllr:d 1elur111 ,11th :hone 111;1n-one \·ote. 
the abolition ,,t tile deuor;d rnlle~e. :ind :di 
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tinkerin~s with structural features of govern­
ment. "The imtitutions of a secuLtr . democrJtic 
gO\·ernment," he \\·rote. "do not !.!enerallv ,1t.! ­
venise themsel\'es as mnteries. But the,· :ire . 
\\'hat the, do. how thev do it. or \d\\: it i) 
nece\,.11, to Jo what thev t.!o is not ah,·a,,; 
oul\, ;11dh apparent . Their act11al oper:1 tion 
mmt lie :1,sesseJ olten in sheer \,·onder. befure 
thev :ire tinkered with. lest great ,·,; ;:::, · ... t ::, 1h 

1,e noc , •11lv defeated. b,ll t!:ou,::,l '.·. r. = 
.1ci1ieq:11H:nt of ti1eir antithesis ." 

Betore he died he be_g-an to \,·urn tl 1Jt 
ren1bion to the complex e\·ems ,ummet.! up 
in the word ··\\':1tergate·· \,·01rld lead to J \,·;1\·e 
oi reform tl1:1t · could do enormous d.1111Jg-e co 
politicd institutions. He \,·as right to \,urn . 
The feder:il Election Campaign .\Lt . the ,pre .id 
11f pre,;idemi:ll pr im:iries. the inrnh·ement of 
the judici :1n in toreig-n intellit:ence. the dimi­
nution of the Presidenn . alreat.!v :1 \,e :1k uffite. 
:ind mall\ other "reforms" ha\'e been accom­
plished " ·ith a light-headedness thJt a111011tm 
;ilmost to lri,olitv . The,· will ha\'e Jnd :ire h.1, ­
ini?; totalh 1111:111titipated and 11nde,ir;1ble re­
,1d1s. The ,ame willing-ne,s to tinker \,ith ,trur­
wre in order to :1chieve minor or e,·en , , ml>olic 
ends :irco1111t\ for the mo\·ements to a111ent.! 1° ,e 
Cumtittnion. Thth. ER.\. the ,1111endmelll to 

give the Di,trict ot Columbia the st:itu, . ,t .1 
,t;11e in <:,m:_:re". :ind the mo\'emem ro .d,ul1,!J 
the elenor;d rolleg;e :ill re,t on in :1deq11.1ce 
ro11-tit1nion;tl thought. 

.\lex ·, irhight tlo,,·ed from hi, nr '.!. 111 1t 
\ iew ot "'L iet\'. The no,trums of ig;nor:int 1Jh \­
sici ;11b han~ unintended :ind potentiJlh d1,.1,-



trom wmcquerHe, . It is no accic.lent rh:it one 
of .\lex ·, l;l\urire ,.1,ing~ w:is . "l'nle,~ it i\ 
nere,,;1n tu l lu11!!;e. it i, 11eles,:in- not to 
ch.rnge ... He ul1e11 ,poke for reform 1>111 onh 
.after 1hi11l..i1111; 11111~ . . 111d tl1i11king ;i ,etoml and 
a 1lti.Id time. He kit 11, l.,r more ,upl1i,tiLtte<l 
;1buu1. :111d n:,pt'l tl1d uL e,t.rl,lislted ,, ;1\~ ;111c.l 
irht1t11tiu11, th.111 he lot111t! us. 

13111 lit' did 111ure tl1.1n th.rt. He 1:1ugill th 

;1g.1i11 ;1 ,t, le . . 111 .111gle ul .11L1lk. ;1 temper ;1nJ 
mode ol tlto11~lt1 ,, hili1 i, . I belie,·e .- e"ential 
10 rite l1e;rlti1 ol repn:,emati,·e gu,ernment ;111J 
ib i11 , till1til>lh. 

-~lex ,011tr."ted lti, 01\·11 mode ol 1houglll 
1,·i11t rlt;11 ol rite ,u, 1.d lUlltr;1c1;1ri ;111- . ln truth . 
the LUlltt;ht 111.1, he more properh ,,·ith thinker, 
wliu lm·e '"lelll, .11,d 1ran,ternleni;il principles . 
He li;rd the ~1c:11e,1 ;1,enion w them . and 1101 
mereh heL111,e lte tl1u11!!;ht. in m, ,iew rightl\' . 
tl1a1 the, 1,e1e i11q,u"ible to lOlbtnrn logi<all\', 
but ;rl,o l,n.11"e lte 11toul(h1 them 11l1i111:11elv 
inlnm1a11 .,11d rlierelure pernicio11s. The ulti­
mate prin< iple, 1,ill nner be found b\' the 
legal 1iltilo,oplter, liec;111,e thev do 11ot exist. 
:ind the :111empr tu lr:ime them must neces­
sarih· liecorne ,,i almract th:it much which is 
nlu;1ble :111d li11m;111 i, Jett out. 

Thi, might be all ri!;ht if ,nmn-builc.ling 
,,·ere 0111' ;111 .1Lademic exercise. But it ne,·er is. 
JnJ p.1niurl .11 h nut ,,·hen it is engagec.l in b\' 
l.,w,er, . It 1, 111ea11t to guide deci,ion. 1,·hich 
me:111) th:11 re.ii lllt'n :1ml \\"U!llen must lie hem 
or rri111mt'd to fir rite :di,tr:1c1ion,. not the other 
\\ ·: , · . . ;r \J u ;id r::t: :: :• Ji .l :~ t-. , _1 r , , ,:nurchen:;l\e 
, -r~1:1, ... ·::-. !, : ,, " e 11; .111 :p11 L.: u·.·e :1:id tle, tr: 1c­
ti,e iiec1 1.,t' it 11111,t 1 t'duLe lite to it, 01,·11 terms 
or ;1dmit 1111cllenu;tl error. which. to a per,011 
,,ho h;1, ,.,11H11itted e\'er\'lhing to :i ,pecul:iti,·e 
ente1p i,e . i, 10 .,dmit ultirn.ne failure . Th.it i, 
,0111etlti11~ i111elleuuals rarely do. 

Thi, habit of thought infects the t0uns 
.ind e11Lum;i~e, them to think that b,,- is unim­
purt:111t. . \lex \\ as cumem \,·ith \,·hat lie c:illeJ 
···prinl iple, in the middle distance ." primiples 
that imorpora1e the \'Jlues we ha\·e no\,· . \,·hich 
are of lim ited r:1nge . whid1 will ch:inge O\'er 
time. ,, hich t0llide 1,·ith :ind contradiet one 
:inother .,ml 1,li1th must he ;nljusted . compro­
mi,ed. ;ind 1eh11ed in their application . :rnd ;di 
this mu,1 1,e done in the tull knowledge th;n 
the re,ult i, i111perm;inent :ind ;ill is to be done 
ag:iin . To kno\,- tl1.1t .ind ne,·enheless to de1·ote 
one·, lite .ind 11111 energie, to the ta:.k i,; inrt'l ­
lenu;tl :i11d m,n;il nlor . It is to :,ccept mur­
t:ilit, in :1 , .. 1, 1li.1t t!,e ,eckers ot ;1b,tr:ict ,,,;. 
tem:. do not . 

':iome nl tl,i, i, 1,li;11 .\k, me;1nt ,,hen . in 
spe;1king 011 rite •p1e,1io11 .. \, lt:11 i, h;1ppeni11g 
co mor:ilit, tud .1, :" he .111'1,ereJ. "It threJtens 
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to en!!ulf us." He meant that abstractions and 
mor:il imper;11i,·es :1s zuides to action would 
m:ike life intolerable. The politics of rnmpro­
m1,e .,nd :id11"1men1 m;1ke, e,enrhing ehe pos­
,iblc. " \\ ' itl1011t it. " he \,rote. " in tl :e ,1ark 
1111i,er,P. ol imper:11i\·e, . in tl1e politic, of ide:il 
promi,e, .111d ine,·it;1ble he1r:11 ;1l,;, phti,e i, not 
111ereh imperfect . . hm ,oon become, in­
jlhl1ce. 

The i11>titutions and the ,ecul:ir rcli~ion of 
tire \rncric.111 republil are our best d1;1nce for 
happine" and ,:ifet,· . . \ml it i,; rreci~eh these 
that ;ire wea ~ened :inJ pbced in jeop;1rd\' I,\' 

the h:ibit of ;1h,tr:ict philo,ophi,ing ;1bo11t the 
right, of men or rhe just ,ociet, . Om imtitu-
1ion, ;1re built for humam. rhe\' incorporate 
:111d perpetu:ite rnmpromise . The\' ,lo,, d1an2e. 
tame it. detlect and modifv principles ;1s ,,·ell .1s 
popuLrr ,implicities .. \nd in doing th:it 1he,· 
pro,·ide ,:ifet,· :inJ the mechani,m for a mor;rlin 
of proLess. It follows that re:il institutions can 
ne,·er he :i, pure :is abstract ph ilo,ophers de­
m:ind. ;ind their philo\oph\' must a lw:i,, reach 
the 1011ng :i lesson in derogation of institutions 
for that rea~on . That is :i dangerous les,on for 
:i republic . 

.\lex ,,·as appallecl h\' the fir,;t m;1nifesta­
tions of the :ib~tract. philosophical mle in lez:il 
,d10Ltr,hi1>. Had he li,·ed 10 ,ee its prolifer;1-
1io11 in the l:iw ,chools 1od::i1·. he ,,ould !1.i1·e 
;111.111..ed it with a ferocit\' it \! i•. e, me p le:i,me 
tu , 1 11Hempl:i1e e,·en l11putheticalh . 

l11 one of hi~ J:iq :inide,. " \\" :11er'.;!" :1: e :ind 
th r• [ .c·•_: .:1 0 : , In " • · · .- r. 

~;, re .\. . .1. 
tfhlllll{IOll.11 ,lll F L':"".1 : ; '. _· . . 1J 1,. ., !l,l l' tl,: t.•t1 :.1 l 

rnur;dirie, . Tl1ere i, d;1nger in the ,, ;1,· 1,e ;ire 
1H<J\·111~. \\. :ilter B:1!.?;ehot ,,·rote : 

Tile l lur:1t 1eri,tit d .111~er ,, f :.: 1e.1r ru­
: ion,. Ii l..e r he Rnrn:i ri- .111d rl1 l' [11!!;­
l i,!1. 1,l ?il h h:in~ ;1 !011\! 111, 111n , ,t , ,111-
1i11 111n1, < re.11iu11 . i, tli.11 111n ,11.11 .11 
l.1,t I.iii from 1101 <onq ,1 c !1 t·11 i!1 11·c 1! 1c 
c:re;1t irhtirntioti- ·.,111, \1 t !i t·, :1.11c 
rreJted . 

l1 1,:i, .\lex\ ton-unt .,uernpt 111 :111der­
,1a11d .111d t11 111 .1ke 11, 1111der,r;1ml 11:e ·..'.t t·. ,r 1ri-ti -
1111irn" .,f < 11thti1111io11 .rl ~l)\'l'l"lllllenl ',q' '. 1.11 e 
lrl':1tcd . \\ ' ltetlicr or 1101 1,·e 1,ill 1c111. ,111 , ,., lie 
,ccn . \le, ·, de .1tl1. perh .1p, . 111.11..e, 11 !,-- :11..c: ,, · 
th:11 1,e 1,·ill. 

(,l'or•.:e F. \\"ill \\TOte a < <>l 11m11 ,i, ," rh 
.ilte1 .. \lt-x died: 

Hell. Hobbes ,:iid . :, •! 1:: ': , ,·en 
'"" l.1te. Rep11i>!it,- .1t k ., ,1 !• ,: : · ::1. 1te 
1epublit,-cin be , .11ed !1111 11 , : ,::111 .1-
t :1111 h, .1 1e1,· ,01i-tir11t:,11 1., !. , 1 , l1l-e 
Bi< kel. B11t threa1, 111 1 ,-, ,,:1 ,;,, , .ire 
111;111\ .,ml con~tant. Cr l' .Jt . .. 11 ,, ll u -



.-\lex:inder '.\I. Bickel 

tionalists are few and mortal. Alexan• 
der Bickel. the keenest public philo)~ 
pher of our time. dieJ of cancer late 
in this. his fort\'•ninth ,ear. 

That i) the legan ol .-\lex· Bickel. a tradi­
tion of con.1i1u1ionali,m that ,,·e bJ<lh need to 
keep :lii\'e-in the Ll\, ,chools. in the profession. 
in the w11rts. a11<l in the nation. This chair is 
a me:ins ol perpetuating that tradition. ;'\o 
incumbent will e,er equal .\lex in ra.nge. depth. 
and produc1i,i1, . 'iomc incumbents. doubtless. 
,,ill be in acri,·e opposition 10 .-\lex·s philosophy 

' . "J 

. ··- . 
. ) -~ ~!·~· ::~~;:,~\• 

;ind mav disa.~ee with his entire approach. But 
the chair itself, the mere fact that there ,,·ill 
alwan be ,omeone known a~ the .-\lexamler ~r. 
Bickel Profe~sor of Public Laf,·, will al\\':l\s re­
mind us ;ind those ,,·ho come aher lh of the 
mJn. hi~ work. :rnd the tradition ,,·hid1 he fol• 
lowed and enriched. That is 110 ,mall thing. It 
is a gift not onl\' 10 Yale but to the law :ind 
to .\merican political democrac~ . To the school. 
and to the donors who made this contribution 
to a memon· and IO a tradition. all of us owe 
a debt of profound gratitude. 
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Nott en Judge Bork's 1963 New Republic Article, 
"Civil ~ightF--A Challenge" 

In 1963 Jufgr· Enrk, ther a new member cf the Yale Law School 
faculty, vr0te an articlF in the New Republic criticizing 
;:roposcc. public accc-!"r.'.odations legislation that eventually becarrc 
part cf the Civil Rights Act as undesirable legiElative 
irlerference with private bueinese behavior. This twenty-five 
year oJf article cann0t legitimately be cited ~s a reascn not to 
confirrr ~udge Bork. 

Ter years l~ter, at hie confirmation hearings for the position of 
S0licitor General, Judge Pork acknowl.edged that his position had 
been wrong: 

I should sav that I no longer agree with that 
article .... It seerns t0 me I was on the wrong track 
altogether. It was my first attempt t0 write in that 
field. Jt seems torn~ the statute has worked very well 
and I co not see any problem with the statute, and were 
that to be proposec today, I would support it. 

ThP ~rticle was not even raised during his unanimous confirmation 
to the D.C. Circuit ten years later, in 1982. 

Judge Eor~'s article itself, like his subsequent career, makes 
clear his abhorrence of racism: "Of the ugliness of racial 
discri~ination there need be n0 argument •... " 
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Civil Rights-A Challenge 
by Rob,rt 'Bork 

Po1Hiom ar, running so high over racial discrimination 
that tht various proposals to ltgisl.ttt its manifesta• 
t1ons out of e>.istrncr srrm lil..ely to become textbook 
rumples of tht m.:i .. im that gre,lt and urgent issues are 
raaly d1scussrd in terms of the principles they neces­
urdy 1'1voln . In this cast . thr do1ng,r is tho1t justifiable 
abhorrtncr of ro1c1al discrimination will result in lrgis-

lation by which the morals of the majority are self­
righteously imposed upon a minority. That has hap­
pened before in the United States~ Prohibition being 
the most notorious instance - but whenever it happens 
it is likelv to b, subvers ive of fret institutions . 

Instead of a discussion of the merits of legislo1tion, of 
which the propo~ed Interstate Public Accommodations 

:n 



_: .. . · ~ ~: :.i \' · i - ~ -~l • - - :.:i: 1,· : ·. ir1 ~u!>1nr~~ fa:d1t1t!, 
'I'. • : : , · ., t :- c: : . .. :-:-. : , l, 13, 11, as thr rrc·tr-typr. wr 

:,· · "'""" : • ..:, ·: .' :t ,·. 1,1•!11: 1: 1, mL,rr 0: less ,ynical 
: ·· r -~ -- c:-. .:c : :! ., c:-: ,,,.,rra rr-wr: or :he fou:­

:1e:-.: ; .: .. :- :~ . .::- i:-· ~c.:: ,,:-it·:hr: the Supr~, Ccun is 
- . ,i :. ; , ·. :; .. : '-• :- t ::.;1 :on.il ont wav o: thr 

~, : ~ : ~: ., -.- !l1 \..:~ ·-~ tc, thr ~c:istitu · 

. ~l,. • • • . \... •• •• :. : \.:~ 1:· n nt•: thr 5'.Jf:'t!":ic 
~·: :~1.:- 11,! Tht· d~sc:.:s!-- :C'r. \\' t 

· - , : : :- f rre=:,r.--. t'r,!: :T':'.J~~ t't 
.r .· · .. , · :i-, mc-raL:\· c-! rnfo:c:r.i; 

... .:,·. t ~.r !. ; e:-. co:-.~r::;.;r:-.::,~ fc,: 
• .. t :-. : ;,: ~: t ·--. c - . : .. , : : :---.- : :-1 r t ;i c.: ... i !ill 

,c-... := --:·::- r:-.:, C': ,r 1:s:a: :cr. ~uc:, as the lntersta:e 
· · ... : .. : _.;c: . .-- ~- .(~.:~: : .. ~- ~ _.;~t s,,m -...·iil1nE= to discus~ . . . 

c: :·. c- :n, c;:- ,: ::-. ::er.:.::: w:-.1c:-, must acco:-r.;:-any 11 or 

""· · :~ .. '. :-~: :. :~ :;:: .:ic,.:i:turc from freed.:,::-, of thr in· 
.: · .. .::~ ~ : :· , :-: :.> ( ":: :-..... +. ~•:r. he wiii dl'.:il is justified . 
:\: : .:-::-.c. c~:-.r:;i. ),..,r:-,nr.:y aFi'ra:s to recognize but 
·7 w., -- :: .:i , · ::- :c ::-,e;r ':u~;tiom . fN , in speaking on 
': c:-.": :' c: : :., ::- . :. beiore .i ccnpessional committee, he 
\\ l' '."' ;;· :c : c ' := ~:;:c t;...J'. !he law would create no 
r:r:r: :: :-.: : .-.": :: c :c .;:,c :~ nr::-,mb less tha:1 an ad­
:-:. ,. ,. ::-. :;..; : 0 ~ .::r; r.:: ca:c tc- defend t!-.e bill on 
~r:-.r:;. ?:.:-.: .~.c ; 

:- r.r~t ~cc::-.s :.:- t ~ J ~:re n t: d~sposition on the pa:-t of 
?"' ,:·:-.r:-.:; ci ::-.c ic£ ,s!at10:-, simply to ignorr the fact 
'. ; .;i : : :-:.r.:i:-. ; J ;::-;s 1:1 a v1t.:i ! area of persor,a l liberty . 

T ; . .:i: :: ..:on :s ~:=-;:-.:ire:-: The ltgislaturr would inform 
a ,u:-,:;:-.:::: : :::c: \' c: :he c:tizenry that in order to con-
1: :-.1,;r :c c.:i::·.- o:-. ::-.l' t:.1des in which they are estab­
:. s:-:c.: t:'\r:.- ~-~,: de.:i! with .:ind serve p~rsons with 
, .. :-.::- :-:. t;...r_:; ::. :c r.:: w:fr :o .:issoci.:itc . In part the willing­
:"lcs, :-:, 0 , r: ::, :,;. t:-,J: less of freedom arises from th, 
iet .: r.; fr.:: :: :s :::.:i: :c:u '. to choose associates on the 
bs1s ci r.:i: . .:i : cr . .:i:.:i.tr:,st " s Brhind that judgment, 

-nown-r: . ;:c ; ~:; uncxi:,:csscd natur.,1-law view that 
sc:nr pr:s ~:- .:i : p:r:rrrn~cs .:ire r:ition;il. that others are 
irr.:it1l'r..:1: . .:in.: :1-..:it ;i m.:i1ority. may impose upon a 
r..:n or: :·.- ,i, s.:;i ,r oi prrfcrcnrcs. The f.ict th;it the 
c0rrcrt.! sc.:i ir 01 prderenccs 1s s;iid to be rooted in ·.t::\f.. 
mora l or.ir: dc,r; no: alter the imp.1ct upon frredom . In 
.:i so:,r:.- : h a: ;:,u:;-crts tc, value freedom ·as &n rnd in 
its~ :i. '.~C s :rr_; ;l. 'a:.1;umen: from morality to Lilw can 
br ~ d.:in;::r:cus :"\O:"I scc:J1tur . Profrssor Mark DeWolf 
H :, wr . ,:--, u •? =' r t: :-i E; th~ proposed legisl.:itio:-., describes 
, _,.~,~. r ::-. :::r;-:-, i1:c'."' t o "thr n;ition 's objrctive" as an 
r~ ;- :t " to =- : cse:,-c ui; :-, customs of a stubborn people." 
5, :, 1t " o: ::--.r ug i::-ic~s of raci.1! discr:mination thrrr 
ncc:: be :w .:q:~'."'.'lt'."'t (tho:Jgh thrre may be some prr­
~umr: :c-n 1r dt:-.:, 1:,·ins onr·s own hotly controverted 
J.rr,s w ,:h 1:--.r 0:- 1c·; '."l' C'f the nation) . But it is one 
th inf. wnc:-. s:1.c-c c- : '."' pr0r~c ,~press their racial anti­
r~ I r11rs ir. IJ" S .... + ,: h pa vent individuals, whrther 
v.'.1tr ('I ~~t'F "· f: c :-:-, Jr .,i :ns v.ith those who arr will-

mr. ll' d('J ! w: : r ::-.1:-:- Jr,;: 9u:tr anc,!hfl "'tell them 
th.,1 t-\t·n J; 1r. :: , ,.;~:. ,• thn· ma\' r,:,t act c,n their ncia! 
rrrictl'r.:r~ in r,i::.: U!J: .1:rJ~ of iift· Ti-ir rrinciplr c,f 
such lcF1~!at 10:-: i, ::·.J: 1i 1 fm:l )'l'U! bthav1e>r ugly by 
T!\) stJnCJ:d, rr- :• :.:il "~ us1hrt1c, and if you prove 
st:.i:-.b;,,rn .1l,:,u: ac: c- ~ :, :-ir: my view of tht situation, I 
am 1u,t,!1cJ :r. :-,J, ,:-:f; :he ~:.:11r c:,rr" you mt~, u,ore 
riE;htr0u~ r~th , T: . .:t :, 1tsr:: a pr1:-.. 1r-,c oi unsur­
pasH.: u(1:-c-;; 

fraa.:: :• :,- i S J \J. ·.:i . • : \'C~,' h:f: ' r=: ~,:,tv a:-::l th, 
o~,.1~ :r-~~l. c~~=~ -.,·:-.:.: ~ :: ;~ ~acr;:·:::r~ p,_;~h~ :~, be )..rpt to 
J rr.; :--..:"!'C:'."'.'l !: !~ r,r;e,~a=: ! !1 ~'. :nc r 0: .: e prote-ct a 
mJr: frc:-:1ip,sa~ :: c~ t!"'.d: C'Ut it :, a iong lear from 
that to r:otec: :o:-. ir~'."'.'l the :nsuit L'Tlp:ied by th, r"" 
fusal ci anot:-ier 1:.:::vi.::uJ! tc assoc1Jtr or du! with 
h im The bttrr tn\C-'.,t>~ a pinc1pie whose logic.u reach 
is ciff1cult to l:mit. !f :: is prrr.-iissible to tell a barber or 
a roomin1; ho:.Jse owner tha: hr must deal with all who 
come to him regard:ess of race or religion, then It is 
impossi't-le to srl' why a doctor , lawyer, account&nt, or 
any other profr5sional or businrss man should have 
thl' nb!-.1 10 d1s::::r.: r,ate . lndl'ed. it. would be unfair 
discrirr.:na! ion to le~\'( anybody engabed in &ny cou,­
me:cial .1ct ivi:y w,:~. that right. Nor does it seem fair 
or r.:ition~:. gi\·e:-i the bas,c premise. to confine the 
principle to c9uai trutrnrnt of ~i;rocs as customers. 
Why should the l.:iw not require not mrrely bir hiring 
of Nrgroes in su't::r.::,nate positions but the .choice of 
partners or associates in a variety of business and pro­
fessional endeJvo:s without rrgud to race or creed? 
Thou~h such a !av.· might presently be un,nforcuble, 
there ·is no dist1nct1on in principle between it and what 
is proposed . It is dincuit to sre an end to the principle 
of enforcing fair trratment by privatl' individuals. It 
ccrtamh,· nu:d r,o'. be confined to uc1.1l or commercial 
matters : The best way to demonstrate the expansiv"° 
ness of th, pnncip!e behind thr proposed lrgislation is 
to rxamine the arguments which are used to justify it. 

Pcrh.:ips the most common popular justification of 
such a l.i w is based on a crud, notion of w.iivers: in­
sist en er that barbers, lunch counter oprrators, and 
similar businessmen serve all comers does not infringe 
their freedom because thr\' "hold themselves out to 
srrve the pubLc." The stat;ment is so obviously a fic­
tion th.1t 11 scarcriy survives articulation . The very rea­
son for the proposed le1;1slat1on is precisely that some 
ind1vidu.1ls have m;ide it as cle.1r as they can that they 
d.: not hold themselves ou: to srrve the public . 

A srcond popular argume:-.t , usually heard in con­
nrction with 1.iws proposed to b, laid under the Four- • 
ternth Amendmrnt, is that thr rationale which rrquirrd 
the voiding of laws enforcing segregation also requires 
the prohibition of racial discrimination by business 
licensed by any gov-rrnmrntal unit because ",tate ac­
tion"' is involved . The only legitimate thrust of the 
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,.· ;.::: : 1.' ., , :f.r . .- ;,;: ·~. r <··. t::-::-: ·,[r,:.1: 1,; cr 0/ r:ivatt ~r­

r:·. :.: · .. -:- .. ~: l:-', t i..' :'" l l .: r- ~-f!h. • .l : F'-- Le:, ('~ " 'brCf.l!ion 
:. , : , " .- : ..;c.-~c:":r:-.: • . .:: .::, :11,,t br:wrc-r .. ~av in1; thJ t 

: • ' '-f.1'. t l~• : :~ • '._r: · r ::io\J;y eicc:10:-, tr0cess , 
": - -- -· · • :: 1 <.,.:.::.·~. :i-.~: r.-.J::c:, . to thr 

l , ~ '. l :• · , t ~ -: l 

: ·,:-: . ·.:": .. f'J:tv a:,:: sa~·1r,s 
. '. '.t ! ;,; ,. , J ~l'f"".C' rJtirnt br­
l •~- .c".: ":~ a:,.: ,c: :::: ed :.is 

. . ~ c:;' _~- 1· , . • • ~-<- ~ .{'=-.~ 0!· ~~y throu~;..-
;,: .:-: ·.: c.J -: :-: .. ":, " 1.1:-:.· , c · t :-c :1 t-f'Cc-:-nc, possib le 
:~ .:. , .c:r ::·. r i-. .1: . .: ,· : :: r ,::,: r ::, r,·e:-:,· pr ,vate action . 

\.' :--. <. c ~- : :-.c ~:-, .:i i·: . l f' r~::- ·. :- 0:· · ·.irbume~.t" is that 
rc . .::·:~c-.: r- -.. ! .1~, , 'Rc:~c. ""en he de~=nt>ed the con­
:ec · ;-,·r; : 1

·. , ;- ·..::-'.:: J :: l ' :-:1 rr0::il::or., bili as one be-. . 
t ~ ·ec;: :·. ;.;:-:-. .:.:--. r . r:-.:~ .1:-,.:: . r r0rr;: :: TIF:'lts. ." Prtsu.m• 
a:< y r.2 C':1r c,r .. i,b er?. · vie ... ·, has an,· d1Hiculty decid­
:- ~ : :-.c- c;.:e ~·:o:". w !-.cr s.: ,:,,-, c1 sc :y pl!! One .... -ishcs 
r. ,•:-1 c · :-,, :cs~ t r-. J : . M:~ Rcs:;:,:i wou!d ex rda in just who 
!"'.:! ~ '." :r: •. ts \••;:~ rc s ricc :~ ;:-;-('tt-r:v otiacr tt-.J.:1 humans . 
i: /-. c·r:-:-.Jr.::c to Cea: w:ti, E .rnd B insists t r. ~t for rea• 
s,': '. ~1.: ::,~ :r:1· :: h 1m~r :: nc "-.l:->ts no:hir.~ to do w it h 
. . : ~l!:--: c'- c r·.~:1 t\e<t:·:1 ,•.::,..i:.:! .ipcc that both u, 
c.~.:-:- :i 1 h\.:rr,Jn : ,rJ,t;" ard that this is in no way; ,I 
c~ . .1:--rc ..: ,. or.r d :!-.c i-.uma'.".S IS colcr,d ,1nd th, other 
>s:-. te H, ,v :: :,cs the ~;t..i.ltic,r, change if we stipuL1tr 
t!-.~: :he:, ur sta:id ,,-,£ or. o:=:-positc sides of a buber 
c:-,.; ;: ;i:,c :H: B owns i:~ 

A :-,..;cr.::,e: o: peC'p,e SCC!"'.\ I D draw a distinction be­
twee:-: CO!T.mc:e;a , rclat.cr.sh 1p and all others . They 
ft-c : :..is: ,i,c: . somc:-,o" . :r co~·npeli:ng a rooming house 
o"rcr c: :!-.r p:o;:-riet.:-: cf a luncr: counter 10 dul with 
a:: Dm ers w ,:!-.::--.:: reg.arc: tc race but wou ld not 1,gislat, 
acccp tar .• c cf :--.:epocs into p n \'at, clubs or homes. The 
ra: 1cr.a:c appeHs tc• be that one rrlationship is highly 
pe:s or.a: a,-,:: t!l e other is 1us1 business . Under a.ny sys­
tem w!-.:fr . .1llcws the in:::1v1dual to determine his own 
va :..ics tha: d :stinct1on is unsound . It is. moreover, 
paten:! :,· bi iac ious as a descrip1ion of reality . The

0

very 
bitterness of the resistance to the demand for enforced 
intc[:rJ t1on arises becauH owners of many pla.ces of 
bus ines s de m fact urea great deai about whom they 
ser ve The reai mcanmg of the distinc:ion is simpiy 
t!-ia: s0mr prC'plc do not thinl,._ others ought to cue that 
rr:..; : :-. abc·;,; t thJt particular aspect cf their freedom . 

O:1c of tne Kenned y adrr..n1stration ·s uguments for 
the t :l! a, fr. a t 11 is n:cessuy to provide leg~l redreH in 
order tc ge t the demonstr.1tors out of the streets. Th.at 
ca.nno! bf t.1ken str1oush· .-is an indrpendent argum,nt. 
If southern ~-n ,:c racist, - or no~thrrn ones. for that 
m.iirter - ..,-rre t!-ir0nf 1nr. !h~ streets, demanding com· 
pl<·te s<'gre£J! 1c1 n "' (Ommrrci.11 f.acilit1rs ,-::J.L is to be 
hoprJ tha: no res poM1b i,. pol1tici.an wotrld~ggest 
p.ssin~ .a J.,...., to en.iiblr them to enforce their delT\Mlds 

in
1

court. In this connection . it is possible to be somewha.t 
les9'.._than enthusiastic a.bout the part pla.yed by "i:nor.a.l 
!ead~f· in part:cipating in demonstra.tions a.gains! pri­
vate pt~so~s who discrimira'it- in ch6ice of thtir pa.­
Irons. It -~_eds the danger of the violence which they 
a.re the fint to drplou . ....._ Th.at might nevertheless be, 
tolerable if :he y were d,monstratmg agAinst a. la.w ttat 
coe~ced d:icr1m1.r,arion . They a.re actually part of a. mob 
coercing and ·cistributing oth,r pri_vate individuals l:n 
the rxerc:sr of their freedom. Their mora.l position iJ 
about the sa.mi---.a.s Carrie N,1tion's when she and her 
followers invadeisalQOns . 

Though th~ basic ob'j~•,ion is to tl-ie law's i?npact 
upon incl1\'Jdual liberty, it islilso appropria.te to, ques­
tion the pr.1c:..cality of enforcini;, law which runs con­
trary to the n:stoms, indeed .the moral brliefs, of a large 
port ion of the country . Of wh.at v•lue is a. Inv which 
compeis serv:ct to Negroes without. close surveillance 
to makr sure thr service is on the sam, terms given to 
whites~ I: :s not difficult to imagine many w.ays in 
wh":ch bar!:-ers . l.1ndlords . lunch counter opera.tors, and 
the l1i,,,t' ca; nc-:ninally romply with the.I~ ..... but effec­
tively d1scol!rage Negro pa.Irons . Must federa.1 la.w rn­
forcemc:i! are:ic:ies bttome in effect public utility com­
miH1ons chuged wi;h the supervision of the nation's 
business esrablishme-its or 11Vill th, l.iiw 6ecome an un-• 

·,nforct"abie svmbol ~/ hypocritical righteousness? 
It 1s .sad to h.1ve to cle/end the principle of freedom 

in this context, but tke ta,l,._ ought not to br left lo those 

I - a, 
.. 



~-c: •i,,·:r , 1,-. : .,: J~ • "L,• c-n ly a sho:t wl-:iie ,b;:, ¥,rr, 
J,:r:·. :: ::- 1. :.,.•.- :1.~! ,r.:,, rccd r.:ir ,Ji ~rpq;at1N1 Thcrr 

•n -: · :. :-r rr" "~·' ' b, u: !Jc:Ji rquJ'.i:y who al$o pti­
·' ·" ,, . . '.·, ,, ,:: ·r \(' f: 'W rrim.:i:y to tht v,lut C'f 
::,<_:. :-. ·" t~ .. : !: : ;.;! f·i , ,", d._•:t v,h :: r bac;. the maj:::,r-
. .. . ... r : : .- . .1:-. .J :ntt·i, ,: :.,.1 : leaders or-

. · :- ."-.. ·~ • '. . . · .~ c-i .. ~~;C.1~~:-".\·1~1":"'." an.: 
. . . 

. . -, _ ·.•. r.~1.::-:-. : :-.:: t:-,c 1s,u, v,i, 
: · .. :.i ·'· , : :.:- --:-.· .. • .. '. :-:- "··" f'.i' :• : : · c,. : h:: "hr:he~ 
... . ,_- '. .. - ~t ~: . ~ 1 : ~~--r·.~ a!i.: ~.) ;,,_ .:i ~ thry rlcasej . 

.. · :- t :- .:;- · , . • . .:...:t - · ~ rr ~~ t: be ~~:-.;.: :if -..,1t~. the c:he: 
: -·, !:- • t.:-:-, ~ ..- :;-.t :ssut i~ t:-c ~.:une . It is nc-t 
v. :-.r :f.r- !"~ :- . ..'.! · =--~c :~:: ::r C'~ r,~rfC'rr~.i: e is 3 ;ood th.in~ 

, .. : , :-.c : ::-. .: :·, : .:;.;J : ~ .er, oush: t" be frtc to dca i 

• 

ar.J u>t,,:Jtr wit:: whrr:-. tht·y plra;, for whate.·tr ru­
stn1; arrrJI I C' the~ This time "stubborn rr0plt" with 
"uriy rust~m~" ,arr undrr ,llu~ rathrr th,n intrlltc• 
tuJ !, :ir . .: .:i:J.::em:(lan;. ~ut th.1! s:irt of prrs:inal com­
pari,ll,. surrh· ourr-t not tc, m.it-.r thr dilttrrncr . 

Tht :r-:-.fr!r wi:r·. frrrdom 1~ thJt it will br ustd in 
wJv, "r at:...:-: It !hc:-1 t.1:..r1 grc~: sc:f restraint to 
a,·;: .. : "l::C;i: .:-.r :: . ::.:i t ti-.:5 (•nee tC'- an :,: ne: tr.d . On, 
mav .?f'.~' !!.J: :~ i; ::-:-.:r.rra : to treat a man according 
tc- ji.' ra=r :-: re,:1=·c-:-, ar.d ve• quts::: ·:-, whrthrr that 
r:"',:)r~ . ::'rc-rtrt':-: r r Ccsc-:\"c5- c;t- \' 2 !10:, tc the 1,._·t! cf th~ 
p,r.c:rie•: ::-1-::v,.Jua! irrr.::ol":) and se:i-dettnnination. 
If . ne:-v time a:-, intcr>se::,-fe!t moral principlt is in­
vc i, ec we srt'r.c freed:irr. "' wiil rur short of it. 

Civil Rights--1l Reply 

- · :· \ \·:.. . :·;.:-: .: ." co~r.-ler.t.1::· on c1\'d rights over 
:,., nJ:~ ~!-.:-;.;:.:: r...l ► e i: ob \'i ous th.:it :h, tditors dis­
a;- crr c:-:-:- ". ~:.:J :. , ... . !: t.~: Bui.. ·; t~es1s Yet his furs 
.1~ ~·;.;: ::. , ;-c:c;-:';r: lq_::1'.1::on arc shJr,ci by many 
.-'.:-:-.r:::Jr.~ . , ,,:::.;.:: ,r.;:, ma:-.y re.:idcrs of the t,:n1.• Rtpuo­
: :: . H · ::-.c, ce1erve bo t:-, J forum ar.d .in wswrr. 

Ir. J,1cu»:r.s t!'le l.:i,-· we shJre Justice Holm,s· prcf­
~:cn:e fo: .l::-::-c.1:1 to t'xpenencc rather than logic. In 
tt.e l,i;ht of rc:en: Arr.eric;in experience Mr . Bork's 
~:f:;.; :-nr:-.: 1rrrr., :o hJ,·c ,everal deiec!s . 

Firs! . :'-.~r 5 _, ,;.. spea,.1 about th, "frredom of the in­
.:: :·.·,.::;.;.1 '. · a1 :f :~c cwr.e,s oi hotels . motels. r,st,urants 
ar . .:; c::-ie~ ;:-u:::i: .:iccommodJtions wnc today !,gaily 
fret to ~,:ve "no:ne,c: thry please This'. as ,v,ryont 
l,,nows. ,, sc!Jcm the cJse For centurirs English com­
mon law o:::ig.:i t td ,nn~ceper~ to accommodatr any 
v.ei i-bc!-.a\'ed tr.:ivciicr , and his horsts. Most stairs h,v, 
tcd.l~ embodied this tradition in public accommodation 
statutes . ln the ~orth . these statutl!'S geneully re9uire 
a rcstau:.:int. hotel or mote! to ,ccrpt all sobtr and or­
derly come:s . regardless of ract . In tht South, Jim 
Cro,-. leg.,iarior. enJctl!'d at th, rnd of th, nin,trrnth 
ccnturv uni:: recently rl'quircd the ownrrs of public 
estab::,hme:i:s to scgrrgate th,ir facilities. The Su­
rrcmc C c, ;,;:: h.:i1 r.o" dc·cl.ucd !he Jim Crow st,tut,s 
uncon~t.t:Jt;cna: bu: r,·rn toda ·; tht ownl!'r who wants 
10 str\'e both ~1-r.ron JnJ wh1trs is lil,,riy to h,v, dif­
licuit, l'ktrci,;in£ · h ,, r,c-.--ly acquir,d "right" in many 
area~ . Mr Borl,, ,..-ould prtsumably drplor, th, whole 
traJition thJ: " pub!.: accommodations" must provide 
rubk ser \':c r .:is ,..-cl: J~ private profit. But h, cannot 
mJinta,n tr..lt new ll'r :s!.ltion in this field would meAn, 
sudden mcrr.:ise of i;: ,vcrnm,nt interv,ntion in private 
,ffa,rs The Adrr.: r,1strJ:1or ' s civil rights bill would sim­
ply otrnd to the na11onai lrvrl principl,s and practices 

long employed l:i:al;y. 
[,.pcrrenct also argues .1gamst Bork 's equation hr­

tween the d istress caused by having to serve a N,gro 
and the distress caused by refusing to ser,,e him. Both 
01st , and both dc~ervr consid,ration, but no amount 
of rhetoric about frrrdom can givr thrm rqual weight. 
Drspitt whJt Mr. Bork uys . th, "loss of frrrdom" 
c,cscd by havinb to srrve Negroes is in most curs 
pecuniJr)', not p,rson.11. If p,rsonal frttdom wrr, to be 
prot£Ctd wr would nrcd .l,gislation ,!lowing individual 
"'·aitresses, hotel cl,ric.s and chuwomtn to drcid, whom 
thev would srrve and whom th,,· would not. Th, fact 
is. ,howrv,r, thJt such prcplr ~ust srrv, whom,vtr 
their rmpioyer t,lls thtm to sen·e, ,nd rtfus, whom­
ever he trlls th,m to rtfuse. Th, right to segregate is, 
,s tv,ryont but Mr. Bork admits, a right d,riving solr­
ly from titlr to prop,rty . It is nrithrr mort nor less 
sacrosanct than oth,r economic privilrg,s . It can be 
regulated in the samr way that the right to build a 
rrstaurant on onr's rrsidential proprrty is rrgulat~. 

Th,re art . of course, some owners of public Htab­
lishm,nts who h<'t"o•, p,rsonal contact with th, clients 
- th, much debattd cas, of Mrs. Murphy 's bouding 
house . Perha?s such rstablishm,nts should be exrmpt 
from the p:0pos,d public accommodations l,w. But 
,ven hrrr thr claims of privalr frttdom must br w,igh­
rd against thr cl.1ims of public conv,ni,ncr . 

Go,·rmmrnt without principle rnds in dupwreck; 
but governmtnt according to ,ny single principlt, to the 
exclusion of all othrr, ,tnds in madn,ss . Mr. Bork's prin­
ciple of privatt lib,rry is important, and his distrust of 
pubiic authority ofttn justified . But to apply this princi­
ple m disrrgard of ,ll othtrs would today rrquir, tht rt• 
pul of th, industrial r,v~tion . Perhaps, however, th,t 
is what Mr . Borl wants. / THE Eonou 
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Corrc:: po ndc11cc 

C :\ ;; r~ 1~1": ts - A Rtic:nd"r 

S. r ~ 

You: rd ~tcn.1 ! rt't<~· lo my •rticlc on 
tfH· r~~ :.( ~=com ~ r, .::a :,cr:s bi ii ("' C :\·1i 

Ri£, :.., t, - A Ch ,11~:-.f;• ."· August 31 \ dots 
n01 ~ev,,1 whet her \"C' U rrr:t1vt 1n th is 
casr a or1:1C1:- le ...- 1, ,ch 1,J..rs rrr::rdr:-.cc 
c-ve r thlt of · inci 1vidc;li l,brr;y, wh.at it 
is . or ... -hv it should rrrv.ail. I i;athrr 
tka: vo:J frrl stroni; lv , but th.at is not 
rno.ii: h Unti! one is sriov.-n .a comprting 
p1:1c1t l• . h, mav br t'I.Cusd his reluc­
tancr tC' ucrS,ct frttdom . 

, :, :, ~rems d, lir1e:1! Thr i.,, ~tori cal .,, _ 
1s.1rn ct C' i rnrr.m :-ir, l:i ,, dL!r 1rs •nd 10~1! 

S!Jtutrs r•ullr :, ,-,~ !hr r:c-posrc f,drra ; 
:, ... d:-r ; :i:-! 1~ ar. v ... -av dr::nonstatt 
t'lr :e ... ,,J, .,-, <': 1r.Jt :riri: pmciplr 
l"'l..: r f,: !0 rt t">tr;>.:iri t v r~ ¥'o. 1dr~ c:-f t t'.r 

;..,1:~ I!-- :."\.':..: ~ S'Jf,S~ s: :~!"': ~'.i~t rr-rsor,z. : 
!!rC':! ;,: :-:-. !'- n ~! ~r.1 1::.- 1~.-.·C"1~ vtd t't-c•us r 
.~ 1! ¥-trr ·· wr w:--1..: :.: iltt·;: lrr :sl1 t:~!"". 
a ::,, w ::' f 1r . .'.i.-.·,j;,.:.1 '. hJ 1trc~~c-s . ho!t l 
c . t•:'j._ .. :_ ;>, ;: ~han ... ·:--r.;rr. t:- cir--: :dt who!":'\ 
~:-. rv -.,c:..: !.: ~,rvr .:l~d -n·:-.~~ thf",• woul.:i 
nc/" Jr. he r. su:f-. rrrsc-ns h;v, pr•­
c:~e:v th: frerd o~ . Yo:.;r su~estion 
t ri o: thrv d C' nc! can o:-. iv br support~ci 
b .- rcumni; tht in:l 1viciua : ,mployrr , for 
"horn thr wa itr,ss nt,d not wori. . with 
thr i;cwr:nmt:-. !. wh:ch no citizrn c.an 
rsc•!'' To ,mp loy such an rqu.ation is 
to confrss inabil i:y to srr the difierrncr 
brtwrrn .a contract and a statut, . 

A princ1pie 1s rrquirrd brcause a so­
Cl~lv "h,ch values frredom .as wr ll .as 
drmouJ. cv must facr thr task of d,­
fir.1nr thost .aspects of life in .,..-hich the 
'"'a :cr,: v ml v proper ly coercr the in ­
d,v1dua i through l,w .and those in 
whi:h 1t may not. Though your reply 
would ind1ca1c it , I /ind it hard to br-
1,,v, th.at you are rully .among those 
who r,cu1rr no licPns, for coercion 
o:h,r th~n thr ir own prrferrnc,:s {rud 
'"i ntrnsc mora l convictions ." if you 
J,l.r ) Tha t would m.akr numbrrs and 
streng th o f passion th, sol, principlrs 
of lrg ,sl,tion . I think som, brttrr stand­
ard " both re9u ir,d and atuinabl, . Its 
p recisr st,tem~nt m,v b, beyond ou r 
rrrsc,-.: c•plbili1 irs. bul I sug;•st thlt 
the rrc r osrd ltf,isl.ation , wh ich would 
corrcr c-nt mJn to usociat, with .an­
other on th, 1;round that his personal 
p rdrrrncrs ,re not resrr1:tablt, rt p­
rrsrnts such an ,-.tr.aord inary incursion 
into ind ,vidu,1 frrtdom . and opens ur 
so mJ.ny poss1b ili t1ts of i;ov,rnmrnt,1 
corrcion c,n sim il ar rrin c, rlrs . that I! . 
oui;'lt to fall within the &rel whrr, l,w 
1s rei;irdrd .as improper. 
Yri.>r rep ly on th, ba'1s c-f · rwptr1tna 

lnsisttncr th,t title to prop,rt)' is ln­
vcivrd in th, righ: to d,scriminat, with 
rrsprct to iu usr ,dv.ancrs th, ugu­
mrn.t no t one wh it. Q:,r must certainly 
own • barb,r ch,ir ir. order to refuse to 
ltt .another man sit in it. B'ut the dis­
covery of something called "property" 
in th, situ,tion do,s not of itsrlf render 
the desires of tht titlrholdtr inferior to 
thos• of nrry prrson l.acJ.:.ing title . A 
qurstion of prrsonal fr.,,dom is lnrscap­
•bl y involved .and c.annot b, e'llorcisrd 
by c, llini: it an '"rconomic privilrg•" -
not evrn if you say it thrre times . 

Robrrt H . Bork 
Yal, Ln,• School 

Dropouts .and th, Dr.aft 

Sirs : 
On Aui;ust 17 you publish,d .a not,, 
"Dropouts .and tht Draft." Ltt mr start 

b y .an, lyzini; somt of th, morr dubious 
st.atrmrnts therrin : 

"L' nlikt schools . the Armv is organ-
1zrd on thr assumpt ion th, t its rr­
cruits &rt dim...-its ." 

W,11, I don ·t know how lonr, it hu been 
since whoevtr drum,d th.at scnlPnce 
up hls bern sub1rctrd to Army tuinini; 
but u of now thr Army Is ori;anizrd 
for tr,in ini; or. th, bisis th.at its avrrag, 
rrcru1t ha~ thr int,llrctull lPvtl of a 
mtd i1n hii;h school ~ophmor, or junior. 
Now whilt thost art admitttdly not 
Olympiin hr1i;hts . thry ue 1omrwh&t 
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:'-!: . J-; ,i.i:.] w,,11ld h:1Y1·-it i~ n littl<· h:11d to spr.,k without putting 
·· :. • ('.1-·itnti•-11:11 <·1,i1tr -,: . If it W£'1 ·1· tli :11 kin<l 1 1 f nn i11,portnnt rn!=t' 

'- ': ' . 1)1, ~nli1·itr,1 (,1·:11"t•;1l wo11lcl e<•nfrr with otlH'r mrmb<'t~ of 
.
1 i:c<··, l>vp:1rtmr!1: :-:1,n•.:t it. In th:it kind of ronforrtH·~ J would 

, :1-1' 1-.1 ·, 1 n~Tnin,-t 111"~ ; nz n ·•one· m:111. orH' n,t<'" pnsition. J would 
; •,, ,,. i!--l,c ,l. whf't 1,n 111, :id ,·ire ,,·rre :t('i 'i'lll<'d or not. to c·~pln in 

·. , : · - <,, : ;'. ·t tl1:.t thrrP \\f'J, · th :-- follnwinp- option~. kind;; of rondc_ tlH 
-·- , :::·: 1111~ 111 t11k1·. nncl tJ·~- to 1·xpbin to thr lwst of my ability whnt I 
, ,. ~ ,lt• :·:· sl tn lw tlH· lw11rl1:i= or c-o!=IS or 1l<>trimPnt<: to rnrh ~11rh option . 

~l'! l:1tc,1 T,·~~n· .. \nd tlint dri=pitt• thr fnct that thr AttnrnC'y Gen· 
,·::1\ 1·e171H•,-trd yon to nr~uc in fn,·or of ''one mnn. onr ,•ofl:r· 

"!:·. ]~111:1;, . l think J \\Olll<l .:.:.,· to th0 .\ttot'I)('\' nrn£'1·:·d nt thnt time'. 
"} .. , :'.\ dr, .. ,,_.. l :d!-n \H)llld :,n,·isr th:11 \\"(' rxplnin t() thr C'Olll't. i:;inr<: 
" ·v h;1n nn ol,ligntion to tl,0 rourt that n pri\'nt<: liti.(!:rnt rl0<:s not 

, .1
1 ,··:-iy-: ]1:1,·r. th:.t "·c <::xpbin to tlw <'011rt whnt some of the prob1ems 

.,. : , :: tl!:11 :~r1•ro:irh m~.~- br :111cl wh:.t :.ltrrnntiYc nppronc-l10s th<:r<: 

..::.. ,: ,:,,ri: · Tt·'-"T:Y. "·ril. if n "onr m:rn. nnr Yotr .. r:-isc sho11ld nrise 
,· . .. , ·· ,rn1 :1 n· 111( ' ~nlirito1 · (;rnernl. wonlcl \'OH filr nn nmir11s brief 
:::: ·1 ?, 1·, :ing to limit thr do-ttri110 of "one mnn: 0110 YOtC'" ns en11ncinted 
· : !,•.· -:•')\ 1 rt ? 

· >!:- . Br,1:1,. l hn,·0 not mncl0 n,~,· clC'cision about it. SC'nntor. in fart 
1 t; o: r\"Pn tho11~hr nhout it. I ' <10 not think it i~ likf'1y t-0 C''Jlnr up 

i ), ~.1u ;;r the· cmtrt h:.s on its rlnckt•t this trrm renpportionment rnsrs 
fr , ,: :: :.11 onr th0 r01111tr~-- nncl I think it is n good g11rss that they 
i: ·,; < :· cl tr, n \"iC'\\' th:.t <·nT irr AC'l<l. ""hf'thrr tlH'Y will ronAnn "one mnn. 
r,•;, \"f1l(• .. Gl" mon to some othrr position, I do not kllO\'L 

~c:n:1:-or Tl·:--:~1-:Y. Do Y011 thi11k thi\t \'Oll ro11lcl si~n n hril'f thnt "·ns 
:_: _~·01: ~i~t1·nt with ~·011r J~er.sonnl Yirws?" · 

>f ! . B <;r.J,. I thin], I cnn. S<:nntor. nncl I know thnt I hnn. 
~ ,:· nntor Tn,~r:Y. 1 hn,·e other CJUl'stions bnt I clo not ,-r:1nt t-0 tnke 

t: 1E- t i nw if t h<>rf' n l'C ot 11Prs who hn n f} urst ions. 
:-,;.c•n;1tor J-hn-i:.1u. Go nhf'arl. 
~c,-,,,i!ur Tt·~~J:Y. In nn A117nst 1nri:1 Kew Republic nrticle )'OU 

c,p;, o~t·d the ennetment of the then propost><l Intel'st.ntC' Public Aecom· 
mod at ious Aet. In a suh::;cCJUCI\t ~l•tter. )·ou stated: 

TltP propnl,:C'd 1_.i:l'-lntlon. w}del, would C'O<'rC'C one mnn to nr-'-OC'lnle ""ltb 
i: :1 · ,t lier on tit<' i:rnnnd tb r. c h I). pt'r'-Olln I preferen<'£>'- n re not re~fl("<'I ab IP.. re pre· 
'-<•,,r'" surli nn extrnorcilnnry lnruri-lon Into lncll~ldunl !rN'clom, nrnl opens up F-O 
111 :1 11: PO'-!-llJl!ltll's or i:overnmc>ntnl roerrlon on slmllnr principles. thnt It ought 
tr , !:, II witbln thr· arl•n Wlll're lnw is re~nnled ns lmpro1)(>r . 

In lig-ht of this ~tutC'mcnt of )·our beliC'fs. I 't\"Ould like to nsk )'OU n 
fc•"· qurstions nho11t enforcC'tnC'nt of thr Ci,·il Rights Art. 

~Ir. BonK. Senntor. ma,· l--
S<>n:11or Trl'-~EY. Yes.· 
~fr. Rom~. I !-houlcl sny that I no longC'r n~TC'C wi.th thnt nrticlc nnd 

I h:n-e !-.0111C' othrr :11·ti<'lr."i thnt J no lonJ!C'I' nirrrr with. That hnppens to 
hr- onr of th<·m. Thr rrnso11 J do not n~rec with thnt nrticlr, it st-rms to 
nir' I ,ms on tlll' wron~ tnck nlto!!ether. It WI\!- m~· first nttempt to 
wri10 in thnt field . Jr F-1•C'm~ to mr tlw r.t.nture hns workrd wr~· w(']l nn<l 



l ti .. lll•t !"•·•· ;111y prul,l, ·11 ,, it !1 t lie· ~t :ll llll·. ,llld wr1 ·,· that t v II(' proposrd 
t11 , l:•_,] \Y1111;d :-:11pport it. 

:-,;.1-1;;it"' ~l.,,-111 .,!-. "·011ld 1l11· :-,: nntor frnm (':iliforni:, : ·i<·ld for ju!'! 
: l i.: J.,l!• 1:i 1l1r li,::iit nf hi:- pr,·,·io.1::- g-v111 ·ro11~ o!k:- . 

:-,- , · , 11 , , · T t · :-. ~ l: Y. Y {' .' . 
:--: . :.:i!, ,: :\!,T111 '" 1. 111if.-,r:11r,:1l(·h . li:1,·l· to lc·nYc tlir rommitt<'r inn 

f, · .. n ,:::1i:1·~ :11ld 1 h:1,·<· i11:': t\":o or.th1·l•1• ,·.-ry hril·f qm·s:ioll:-. 
L, t 1::l ::- 1_,·. fir~t oi ::11. ti1:1t 1 ":1~ 1·,n1,id1·r:1hly 1·11,·o:1rng-rcl nnJ 

;• .1, i'- •. , ~ I_-. 1 · ,l. f'olloquy bt'l\\'l'C'li yo:; :111d ~,·n:1to11Ia1·t in wl1ich you 
- ·:: t1 ·1 l y, 11 1· 1·011,·irtio11. ,,hirl1 i!- n <·011,·it·tion 1 sli:11·l'. thnt tlH· C.011-
1,:1,·:= .- i~ :-!ill tl11· 1·q>os;tri:y of 1hr powrr to rl1•ri1k tht• j,:.~11t• of wnr 
,1:1, 1 1•r.;, ·l· . lt is nn lll1po:-t;111t ~tatr111rnt 011 yoi;r pnrt and OIH' thnt I 
· , \ t ko: ,n· :ind applaud. 

Y,,,: s;1 1tl tl1:1t tl,i~ w:1:a ius: :1 ge11L•nd c·c,11~rit11tion:1l cou,·irtion 011 
_, 1 1·: 11:irt. not om• that yn1; l1:1d tlio11!.d1t 0111 in it$ taC'ticnl a~pects nnd 
hew. it \\'0111<1 lir implelllrnted. I wo11ld likr to oti(•1· Oil(' pos~ible nwn11s 
d 11::plrllwnti11~ it. OJH• tli!'lt l rrrt:1i11ly hope we will 11<.•nr t·e:=ort to. 
r,: ,., t :. :ll 1 l1<q)I• tli:1! the· l1il>ric:rnt of ~oo<l"ill tlint has krpt thr Gm·­
C': ·1: :nc·11t \\Otl,i11g for so ]011~ will prl'Hllt 11:-: from l'\"<•1· n•sortin~ to, 
i ,: ; : it j5 the simplr net of 0110 ChambC''" of th<' C'ongr<'S.S. ritlier th<' 
1 I (l:1::., or thr· :-,;cn!'lte. foil inµ- to conrur in nn nppropriation bill to 
:-1q,ply the fonds to rontin111: hostilitil's. 

1: ''-·nulcl SC'Plll to me. nnd I would like- to ask YOll whnt Your nttitmle 
\\'O!illi l.,c. thnt this ,Yo11ld !-imply bC' th!' end of it. if eitl1rr thr Hous0 
or Sc-nntr clicl not nppron nn npproprintion l.,ill or did not net on it 
on(' "·:iy 0r the othrr. 

:\Ir. ]fomz. Srnntor, I must sny I rrnlly hnn not srucliecl thi;. nspcrt 
d the question nt nll. '\\"hnt we hnni what the Sl~nntor hn<l thrrC', is 
: i :: d ] w:1~ !'1 disr11ss:1nt on n pnncl. nnd thl' pnn<'l wns abont the Cnm-
1,<,cli:m incursion, nnd I wns me1ely sug~esting the rnnge of powers 
1k1t 1 tlic,11f!lit the Constitution sug~ested were npproprinte to the 
P,·l•~iilont. on throne halH1. nnLl the Congt·C'ss, on thr oth<'r. nnd I nm 
:-dr.1id that is nbout ns far into thnt fielcl I h:n-e gone. r1timntely. I 
t li in J.:. -rrn r 01· 1w:1cf> is f 01· t !if' Congt·<>ss. I hn n· not I'l'n lly thoug-ht 
:diout L0,·r. in rnrying situntions. thr Con~l'C'SS mnkes its will known 
if it "~sh,~s to. 

~Pnntor )l.,THl.\S. 1 feel thnt ns \'OH c>nter the field \'Otl nre on the 
rip-ht pnth nnd I wnlk with you. • • 

I h~w only one other qut'~tion to nsk nnc1 it is nre you curr<'nth· 
of coun~el in ;my nrtin litig-ntion? • • 

~fr. Uom~. I nm curr<'ntly nn nttomcy for two plaintiffs in nnti­
trust cnsc-s in Xew Jlrn·en. I intend. if ronfirm<>cl! to wind up my pnr­
ticipntion in thos<' cnses nltog-e1J,c1· ,·cry short}~·. 

Scnntor 1'1.A,TJfl.\6. Eithn to resign ns c-onnsC'lor or--
~f r. Home In fort, I hnn f lrd n motion in on<' c-nsc> to withclrn"' 

a~ ro11nsPl. The judg-P nske<l tLut I stn~· in for n while lon~er. nncl I 
thought it wns proper to do i-.,-i until c-onfirmntion or something of 
thnt so~·t ~rc11rr<.>d, l><'rnusr it i.:) n rnsr I stn11eu nnd hnd been the p1·i1ne 
mo\'er rn ti. 

SE-nntor M.,T111.,s. It woul<l Sf'rm to mr thnt it might he helpful to 
~-ou for your protection ns well ns hcinj:! of hrlp to thr romm1tt<-r to 
gin us i-ome official notirr of the title of those c-n!='rs. not nt this point, 
but to supply it for the committee nt some point. 
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J..mu L llltONENlll lllG , Ap1Mllanl, 

Y. 

Vin Admiral Lando ZECH, Chitf o( 
Nani Ptrsonn t l. et 111 . 

No. 82- 2304 . 

1/nitNI States Court o f Appe als , 
Dist rict <,f Colutnbia Circuit 

A rgue<l Sepl. 29, I 98~ 

Oec1ded Au11: . 17. 1984. 

Rehearing En Banc Denied 
No, . 15, 1984. 

Discharged Navy petty officer brought 
act.10n seeking ll> enjuin discharge and an 
order for his reinstatemen t. TI1e IJnit ed 
St.aws District Court for the Dis trict of 
Columbia, Ol iver (;asch, J., ri,ndered sum ­

mary judgment for the Navy, and appeal 
was taken . TI1e Court of App~als, Bork, 
Circuu Judge, hel,l that: (I) Ois lril't Court 

had subjt>ct -matter jurisdic tion , and (:!) 

Na vy's pol,ry of mamlatory ,li ,, d,arl{~ for 

hom<>sexual ,~rrnducl docs 1101 vio late ronsti • 
llll1ona l nghLS lo pril'acy ur ,·qual pr,111 ·<' · 
lion . 

,\ ffirrn<'d . 

Opin io n on rehearin1,(. (1 t: .Cir .. 746 
F.2d 1519. 

I. Ftdual Cuurh = IKI 

llis trirt court had )Unsdil'I ion of ,u·t 10n 

by discharged :--lavy pelly offici;r rhal lt ·ng ­

ing constitut1onal1ty of mandatory dis ­
charge for homosex ual conrluc1. ii II S. 
CA ~ 702; 28 U S.C.A. ~ 1:J:ll, lJ SC A 
Const .Aml!'nds. I, 5, 14 . 

2. Court, """96(3) 

Supreme Court 's summar)' ,lispositinn 

of a case constitutes a vote on the 111rrits 

and as 3uch is bindmg on lo wer federa l 
courts. 

3. Armtd S,;nlcn ~'" 11. ~2 

The rn1lit.ary has needs for discipline 
and good order iusufying restrictrnns that 
go bevond the needs o f civ ilian sodetv. 

• S1t11ng bv dc.·\1,tn.iltun put\1.,~HII h> 18 ll SL 

4. Con•t il alimrnl L&w ....... 1121101. H2. lt:II 

1'ht~re is r,o co1: fS l1tulioua. l r1~ht to -.· n ­
ga ge in I, ,1noscxual .-ondud and , hen ce, 
Na, y'8 polky of m1111dat,;ry discharge for 
homosex1 al cnnriuct is ri.1, viol;;ltve of any 
con~titutional right I~, privacy or equal pro­
t.ection as unique needs of the military just 
ify determination that homosexual cor11lucl 
impair5 its r pnr,t y to .-a ry out it11 mission . 
USC.A. Conttl Amcn<ls I. 4. 5, 9, 14 

Appea l from lhe I luited St.ates District 
Court fo r lhl! Dislricl of Columhia (Civil 
Action No. 81 -00!133). 

St.e1ihen V. IJomse, San F'rancisco, Cal. , 
with whom Steve n M. Block, 1-<!nnard 
Graff, San Francisco. Cal ., and Calvin Ste­
inmet z, Washington , D.C , were on the 
brie f. for appe ll an t.. 

William G r .. 1e, Atty ., O,, pt . of Justice. 
Washirigl.in . D.C. . of the Bar of the Dis­
lncl 11f f.olornhia Court uf App,•als , prn h ac 
v1re hy s1wr ial lcav~ .,f ilu, Cuu r t. wi th 
whom .I . l'aul \,1.-Crnth , ,\s s l ,Illy t:cn ., 

Autloony J. St<,i nir;i•yt!r , Hichartl A. lll,l,,r­

man . Allys .. l k pt . of J11 ~lll'e and SG111h•y S. 
llams , 11 .S .. \ll y. W as l11ngt11n . IU ;. tat 
lhe time llu; l.rll'f wa,; f1h·tll . wen• 11n 1111• 
brief, for appe lle,•s . Mart .l11h11slo11. Ally, 
IJ,•pt of .111, 111:e, Wa,hiui:tun , ()_('., also 

1•11U!red an appearaute fur a11111•tl""' 

Charh•s l.<St f' r a nd Arthur I! Spll1.f'r. 
iVa :; h int,!lfHt . I J t '. ., W4'rt! on tin! linef, f~,r 
amicus ruri:lf' 11q{lllt.{ rPmand . 

11..Core IIOH I\ and :iC,\ I.I A. Circu it 
.lnril(es. a1ul WILLIAMS." Sernor District 
.l u<li!C, tlm tt" I Sta,t i,s lli , trict l '.1111r for the 
C,·nlral Distnf't of Califurn,a . 

Opinion for the Cuur fil t'd hy Circuit 
J udl(e BOHi< . 

BORIC < 'irruu Judge: 

James I. hrr,nentrnrtt appeal!I from a 
duur1ct court de.- ,s ion npho lding the I lni;,.,I 
St.a tes Nav y's ac11011 administra t ively di~ ­

charging him ior homose xua l co11duct ,\p· 
peilant ,·onh·nds that the ~avy's po l1ry of 

§ 29-Jldl 

11,.1.r11l;.at1 H y 1h~,l liJ t J: ,• foi- t,n,li1J ', t•Au.1I h10 

d11ct v1o lult•~ l11::, ru 11s l1lut1oual rt).(hU) i.o 

pnvar y anti equa l pr·olNllon o f the la ws 
The ,lislrid COllli 1-:ra11tt:tl s u;,m,ar~ judg-
11, f'l 1t for ihe Na vy , h oldi,1g that priva te , 
1·011sen~ lHl l, hotnil~ex ual rondtH"t is not co n ~ 

,;1,1utu,11ally prnl,1<: ted We :iffirtn 

I. 
llu /\pnl ~I . 19Hl. thi: 111111 ,· <l States 

Na vy ,li,,·ha, 1-:c,I Ja1111, s L. 1J rm1enl,urg ro~ 
l,nmostxual rnnducl For Iii<' prev ious 
11,ue yea rs he l1a ,I served in the Navy as a 
Ii orean lmguist anti c ry(llill(raphe r wit h a 
'"I' , erurity d,•a rn;,.·e Ourin~ that tim~ 
1,., mnintaine,I an unl,lrmis he,l ~l'rvice 
ro••·ord and earned many ,·1t.ations praisiug 
lois j11L perfo rmance. At 1he time of his 
,hschaq:e 1l,011enhurg-, tlwn a :!7 -year ol,I 
l"' lly nffie<·r. was cnrn lle,I as a s l 111 l.,11t in 
I lie llef,•11sP Language lns utul,· in Mon1e­
r, •y. C1lifor111a. 

The Navy', 111 vest 11:alln11 uf ll rn1w11hurg 
l,q~an f•igh t months p r ior l11 thl' 1hs d1arg--1~. 
111 .\11 1(Us t . l! IHO. wlu·n a 19 y1·:ir o l,I sea -
111a 11 rt•fr ui1 arnl .st111lt•nt of lh<- I .ang-uaKl' 
l11•:t1iute rna,I,• ,worn ,: l.aterru·nls irnphral ­
i1,i : lln111e11l.,1n~ in re pPa le,I l,orn11sernal 
,,.. ,,, _ Tlw appdlant. a ft er inittally tl.•ny ing 

""""" allq;a110 11s . s uhsl'1111ent ly :11lm1lled 
11,:it he was:; hon1C>SPK11a l :11111 th11 t he had 
n p,·atedlv c•n...:• ~~ " d ir twmo:H..' Xl lal rtlndu~t 
111 :i 1,arra,-~s 11n tl11· Na n: base . <Jo St'(>· 
1, -inlll'r IH , l!JHO. the Na ,·y gav<' l) r,11 11·11 -
l ,ii tJ,{ formal uotltt ' t hat it w ns cnn~id enn.: 
:1,lmi111slrat i\'e lv ,lischaq: 1111: him for n11s-
1·1 111d1Jc l dut· tl> homosex ual actfi , a violation 
,.f SEC:I NAV l11stru r l1ttn l~llO!H'. (.Ian. ~'O. 
1'1,H); .l11in t . .\ppt•nili . i " J A .") ut 216. 
.1·1i1.-l1 pniv id,·,I i11 111•rtmcn( part, that 

01 ~l1.iff(l' /111 l ;o11111 ·\< •tttJI .._011duc1 w~ :!lo mlt 

1nvar1ablv m ilnJ.uorv ln !ltl'Ul.."tlon 1900 9( r, tib 
, Jan . 20, t978) rrov,dc., 1ha1 · 

,\ 1,1c n1hcr who ha, , oh, 1ud . ,lil t"1np\cd. or 
r.ngattrd in a h o mo'it-J.lll l an on a 1111Hlt 0( ca 
\l tl fl an,J \vho lin"L"S nnl pr, ,l~ s~ or tlf" muns.Hal~ 
proc ht 1h 10 1 q a- ,u , 11ch :in ;.-. 1 may ~ t nn 
\11lc1t'!I lur 1r 1rnum1 1t1 lh t' l1i;h1 nf :1 11 1t"lt" 
\ :ant nr r um,1.i nr ~s Hc l(' iH,<10 1s to ht' p,cr 
,n111rd 011h 11 lhc JIOrt'uuJ I ond11<1 h flot 
likd v 10 prrsc nt ,tnV ;Hh rrt;~ 1rnpau t• 1llu·r 
upon 1hc mrrn he1 s co 1111n11rd p<"r lo ,,n.:-o<.r 111 
11uli1 :u \" il1111 es 111 upo1l illf.' r1·J di11c·," , lfit 11 -n 
t \.' or m,u ;1k o l ihc 111111 10 "htt. h The mr.m l)<' r 

l..i.l•n mt·nil ,t•r j .. f 1h, · :,;,,1.'r j wf1t1 :-.1, in.: 1lS, 

attem pts or ,•nj.!a ~1•:-. rn lu11flil!>e'Xual acU 
sha il nonnally he s~paratc,I frorn the na­

val servicl!. Tli, presence nf such a 
mem b.,, m a military environment seri-
011 , ly imp.1rll combat readiness. eHiciN,­

cy , secunty and morale ' 

On Ja1rna1-y '.!O and 22. 198 1. :at "' h<"'aring 
t, •for;, ll Navv A.t111inis l r:1 t1ve llischari:e 
B, ar.l t" Bo~ni•·1 llnmenburl( testifie,t al 

length III tu~ ,lw't1 behalf. with c:ounsel re(>­
rescntinl{ him li e again adrnowle<lge.l en­

l(aginl{ 10 homosexual acts in a ~avy bar­
racks . 

The UoanJ vole ,I unanunou~ly to recom­
mend Oronenbur1:·s discharge for miscon­

duct due l.o 1,onmsexual acts . Two rnt'm· 
bers of the Board voted that the dischari:e 
bt' ch.uacterm,,I as a i:~n.,ral one. while the 
thinl rne mhrr vnh!tl that the ,lischarge lie 
an hurwrahle ,u,,• 111e S,·rn~IJrv nf the 
Nasy , rcvipw m1{ 1111s ra se at a1,1•dlant's 
re'j11~st . affirm,,,! the ,11 , harj!e but ur­
,lcn1l that it I,;, ,·haract,•ni.•,I as honoralile 
011 ,\pril :.~J l!IKI . 1h,• aJ!p.-11:rnl fil 1.:1 I suit in 
,listr1d rnun ch:ilknl(Hll! 1111' Nan·'s 1•1licv 
ma111lat 1111( dischaq :,• ,,f all 1,umosex uals . 
The ,lis trict rnur! 1:rcinte1l sun,marv Ju•l~­

ment for the Navv 

II. 
111 ,\,;" thn·sh11ld mallt ·r. Wt' 111us1 ,lls­

jwst• of appdlt·,·s· nmlt·nCiun th :t l the 111s ­

lril'l (·,,urt l.l1·kt·lf -.. uhJt,·t 1naH,·r Juristhc­
lion 1)\/l' r it.is ariinu J\r.rordrnt,! to appd­
kl's . t)w drn·trwe 11( ~ov« ,r-~1,.:n 1mmunil.\i' 
predudes the hn ni.: 1ng 11f this acuon except 
insofar ;,s the Tuckt•r Ad p<'rm1t.s ,lam3i:-e 
suits in tlw Claims l'ourt llrH'f fur fr<ler 

I\ •h>lf!nn J nd1<" f ,;U lhc t1 UH" u l d,c <ood1h.l o r 

ill 1hc tlmt 111 p nw n\Hlf( .1u ot cJrng 10 1h,c­

ah,·rna1n t s ,1.:1 lot 1h ht"rt·m 
I A .u !UI \1orr-ou·r lht" Scc u·1an of 1h< 
N~\ V l t'U1nciJ th t fK )W~• to lctp a person 1n 
?.tn.i c dt :q ,11 c lhH'l hJ \(' ~tt .ll 1.onJuct no an .td 
hot h~ 'o lS tor 1(' .l:, . .00-:, ul md11.1n neLtH1f\l 

Thcs" r c: tr;nl.llhJ O\ ha ve:- !. Hl l ,: h ,-r n I r:pf ;ill 1.-J h"Y 
Sf( 'NAV ln, u-11,.: 11un 19(,0tJI) fM .u 11. l '-18 1) 

\\.hit h 1mp lt' mcnt, il l)('p;srtm~nl ut lld~n ~ IJ1 -

r~rt1\l' J.\ .11 ~IY The p,olh\ ,it 19009<.· . 

u nd, 1 v. ha !1 .:lppdl.Jn1 w,H d, ,cl1 .. ut!'<J H, con 
i :OHC' <l 10 i lfc, I t'l\ 11>0tJ QI) 
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al A ppel lees al 11 - 16. A ppe ll ees reason 
that the ~p1,e ll a11t's action is f'Ssen t ia ll y one 

for damages; specifically, hack pay .1gamsl 

th e government. The Cla ims Court . app :1-
lees all ege , has exclus ive Jt1ri s, lirt1on over 
suc h actions where . as l1e re . the amoun t is 

in excess of $1 0,000. In the all n nativ~. 
appe llees cla ,m, appe llant may wa iv1e the 

damages lo the exten t they exedd SI0,000 
and bring the sui t in the 1listn r t where 
Oronenb,1rg res11les, the Norrh ·rn fli s lr ict 
of Californ ia . B ,~f [or f, 1h:r .;I Appe ll ees 
at 15. 

'1111s ctrn11t laas tu-Iii m ,, , as;, re n,arkal,ly 
sumlat lo 1h1s one that the fede ra l courts 

ha \'e jun sd i<" l iv n lo de i l' rm,ne the l;,galit y 
and ,·ons t1t 11 11ona lit y of a military dis ­
cha rge Jla t/01·1rh 1•. Surrtn ry nj the Air 
Foret. 5~ 1 f :!cl 852, Hf,9 tll C Cir l[J78). 
Malio v,ch. li ke the appella nt here , d,al ­
leng ed the Air Force's dc•r1s ion to di~c harge 

tum l,ased upon his homosex ua l ac ti vities. 
ln vaca ung and rem arn linl( the ,lctermina­
t ion lO the dis tnn court , this ,·011rt r1:li ,•d 
upon the " powe r and th e duty (,1 f the fe,1-

eral courts I lo rnq111re whethe r a mi li ta y 
discharge was prope rly 1ss111•,l 1111,lo,r th-, 
Con ~l1ta11o n. :,tatut,·s. and n·J(Ulat1urrn .·• 

:i9I F :!d al H;i 'I . nt1>19 ffo r 111011 , . /J rurk ­
t r , J~.'i ti S r,n_ ill S Ct -1:t:I. :! I. Ed ~ti :;11;1 
11 !1~81. 1·" " R"'"'l 1·. N,t:r. :IHH F :'. ,I ,,!i7, 
56:1 Ill C Cir . 1%7): llody,·., ,. l 'ull,111t1y, 

~99 f::!cl H7, 1:13 1:ith t:ir.1!17I1 W,• arc 

hound liy that pnnr 1l,· 1<·rm111at11111 .111,I 
1twrefort- an• 110 1 frt' e to n·fu :,1· lo twar 1h is 

1·:, se on juri sdictiona l ~round:, . 

We are fu rt ht! r l11nuul t.y ant ,l flf' r dt •t'I • 
s 1011 of lt11s court hol1linl( that "" th-, I i11111'cl 

States and its officers arc j11otJ 111 s ulat 
ed from suit for i11jun.-11re relied Irv the 
doctrine of sovereign imm11n 111·" Sc h11aJ1· 
per r. Foley, fi67 F2d 102, lfl7 fl)<:Cir 
1981 I. cul. dr.nred, -15~ IJ S !1-IH , I0l S Ct 

1 ◄ ~ 6. 71 L. Ed.2d li6 1 tl !IKll. Sa ,oi.rn Sm· 
Land Srn·1r,, f w 1• . . ·1/u skn it R., r;,,!I 
f .2d :!J:J. 2H llJt :.Ci r . l '. lHI). 111 Sch n1111 -
ptr, th e rnmplainanl s a llel(1,d 1h:11 cut:1111 

offic ials of lhe Admn11~1ra 11 ,·e tllfice of th e 

l . In h1i amrndcd lornplarnl . .lppc..·ll .110 t:" i11t1111a1 -

cd an\ d.1mai,:e1 cla im Ht-ph H, td o t •\pJKI 
lan1 :ti t, n. 6 . Sp<c1 l1 l ;ilh . appc:,l1Jn 1 \ t'Ck s lo 

llllllt·tl S tat,•s Cou r ts a n<I tl,e Regiit e r of 

CopynghL~ vio lated, among other lf11ngs, 
va rious prov isions of the Cons ti tu tion, the 
o l.t r:npynght Atls, 17 IJ S.C. § IOf. (l !Y/6) 
an d 17 I J.S t:. § 8 (1970), and por tions of 

the Comm11111<·ntmns , nd l 'ubl i . Bn,a,kas t 
ing Acts 667 F 2d a t 106 The complai11t 
sought i11junc11 ve and ,ledoralory re lief, as 

d,ics the r.o mp l&u,t liere. ' In firuling that 

I.he Distmt t' ourt for lhe Dis lrir.l of Co­
lu mh ia did in fac t ha ve 1u r isrlic1io11 , the 
011rt hdd th .. 1 5 11 S.C. § 102 wns int,•n,foil 

Ill waive the sovP eign i,1111,1111it y o r the 
lln ,te ,J S tates m s uit!! for injnnclive r-, lie ( . 
Tha l sec tion provides, in part, that 

[a )n acti,, n i11 a ourl o f th e IJnite .-1 S t.a tes 

seeki ng r e lie f other that I sic J money 

damages and stat.ing a claim that an 
age ncy or an employee I hereof ac l.e <I or 

failed to a ct in an offi cial cap;;cit) or 

under co lor nf lega l authority sha ll not 
he d ismissed nnr re lie f thereon den ied on 

the l{round that it is agains t the tln i1ed 
States 

fo U.S .C. § 702 ( 1982) In disc11sw1g 1he 

legis lat ive history of I.his section, the court 
sa id: 

Tl, e 1 .. 1:1•, la11,·1• hrnto ry .. r this prm' ts Joll 

cou l l not la· more lund. II s tnl<!S that 
this la n1-:11a~ e wao iull'ncl ,·,1 " tu ,,lirntnat.e 
11,e de f Pns,i of ., u,·,·re i1-:n in11111111it y "111, 
n•specl lo any a ct ion in a court n( the 

llnited Stalo·s ,, ,ieki111: rdit:f ollil'r than 

mon,!y da maJ!l' ~ and ba:,,e tJ on llw as~.-r­
t io11 nf 11 1,la,w(u l o[firial acli1111 hy a f, ,.J . 
••ra l .,ffina l " S 1!, ·p No !l!lli, 1J11h 
( '11ni~. ~,I S, ·:--s a l :.! tl !t"i ti) 

S, /11111111,a. !iii, I-' 2d at 10~ Tli,· rourt 

a l,o 111,1,,,I t hat th e Se11a1e Hi,porl had ,·x ­

pr, •ss ly sta t,,,! that "t l,e tim e jlias j n11w 
rome to 11 limmatf the i;nvt•r ci~n irnrnurut~• 

dd'•·nM4f in all ,·q1 111 al d1! art1011H for Hfwn fll · 

relie f ag-a 1r1 s l a F,•d1 •ral a~c 11 <· y o r offkt'r 
aclml( Ill an n ffk ,al l'a pantv" Id., q1101111 _q 

:' !lrp ~o !)!)Ii . '.ll rh 1·,in1: , 2d SP: ,s. > ri 
11 :1711 ). The Sclllfappn court concludc,I hr 

s ta ting it s lw lid that "senion 70:! retains 
che defense of sove rPr~n 1mmunuy only 

ha,~ 1l11i 1..,01111 cn1oir1 lhc ~ iHV frnm 1fr!1L ln rg 

tng !u m and 111dt"r 111~ 1 t' IO \ l ,llt-mtnl Corri· 
pla1111 a1 12; J ,\ a1 12. 
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"''• •· n .uwllu:r :J l a 11i t1· ex prt•ss ly o.- unpl1t:1 l 
I\' {11 rc d 11S~!l llljlUi~ tt ve r d h·' f .• Id. u~-
1':t ll!,e no s urh statute ha s " •• f'r1 t>1 11111t~,I to 

l, )' the app,·111•1: ,- lwr~. we arc hou nd lo tak e 
j1111 ~d11:tion O\f t-- r this t' a!"i~ 1 

Ap1<• lla11t a,lvance~ tw,, rnns 11t11lioria l ar­
~11<1 11~11 1.s, a ri l(hi o f priv a,·y and a r ight to 
,·,pial protcct1011 of the laws . Hcso lut inn of 
1111• sPe,in,J ar~urnent is to son1e ,~Xtt:!nt 
,kl'•'IHler, I lljlOli that o f t he fli st Wlu.•tlw r 
1h1 · app,•llanfti as s•· rt fl d n,nslitu 1111 na l rin-ht 
t11 pr iva,·y l:i hntH! i.l u11on (uncla ,nc otal hu -
11.:111 riJ(hls . su h~tan livt' .J ,w pro~~ss , the 

11mlh anwndmPnt or emJrta t1ons from the 

ll>l l ,,1· Hi~hls , if 110 s 11 ch r i1d1t t•xts ls. the n 
,q,pPllant's riJ(hl to e<111al 1m>lcrt 1nn is rll>l 

11,f 11, J( .J uni,!:.:; tlu, N;1v y's poliry is not 
r« I iona lly relat,•d to a j1e rmis , 1l ,le ,•ml . 
/-, llev I '. John ,rn " , ·•~ r, 11 S . ~:JH. :!H -~!J . !Jti 
S 1 ·1 !HO, 1-14fi H . -17 I. Ed~,! 7011 t 1971> ) 

\V ,, think ,w,th,ir ri i;ltt has h ,•,• 11 violated hy 
11 .. , N:l\'y . 

A. 
,\ rrnrcli11~ In .ippdla r t . (in.,~•,1/,/ ,._ ('011 -

,,. ,. ,,,.111, :IHI t i S H!I . Ha S Ct. lti7H, 14 
I. 1:i1 ~d :,Ill fl!lt i,,J, a111 I lhc ras,·s ihat ram,• 
.11 1,•r 11, s11, h as /,0 1•1119 , •. l'i rg111111 . :IJlH 

11 :~. I, H7 S Ct 18 17. 18 I.Ed :!d IOIII 
t1%'il ; /-,'1.ffll<l11t// 1·. 8111rd. ,jl}f, 11 .S . -1:18. 
!1:: Sn. IO:!!) , :11 I. E,l.~d :l-l!J (l!J?ll; Ro,·"· 
II •1t l1 ·, I Ill ti S . I I :1, !1:l S CL 705. :la 
I. 1-:d :!,I 1-17 11!17:I); and Co rry 1•. f•,.,11,/11 -
/1, •11 Scrt'l<'t '~ {11ft'nt(l/wn<1 /. ~:II ll S ti7fl , 

!t'/ S t'I . :!0111, ',:! I..E<I :!,I li7f, tl\1'17) . have 
--, lt ,,·., lop,•,l a n~hl of )'rl\'a,·y of ,·011s l1lu • 

\\'(' 1tolr. tha l il 1cH' l1a!) hn.:-n .., omc d1 ,.;1,:rcc 

111 c: nl llll lh (' q1H '!l ll1111 \\ li,·1lu:r 5 ti SC § 702 
f I 11ll2 ) dot"~ m lac I wan r ,uH· r<.'" 1~n 11111n11ni1 •• 111 

-...iuu under 11:1 ll SC. tJ I J JI f ICJftl) f"h~ S<--c -
11rn l Ctrt 1111 lll\1 hdd ·"' .111 .~ h(1 nat1q· tt•uund 
f.,, .1 ,1 ,1,nt ,ln , .., 1011 . ,t,a 1 1lu· l'Ho ,uttrnd 
111n 1h to § 70,! "did 1101 r t"m,, v,c the tf ,1,_·frn~ of 

-.1,, nn~n 1tn1lH11utv 1n m l u 1n-, 11 1111,c r 12& lJ SC I 
~ 1 J 11 " / l l , llt n/ W a lfrHI , . IJ/umo11l1t1/. ~Rt, 
I .! ll tl25, 'I J1 I ] ti Ci, I ' I 7H J I atcr , ho w c\'<.'" r . 

.111 0 1hr- r 11I th.u t lH m t "i p;i,nd'.lo . on~ w hu·h in • 
i lwit"d w11h111 II tin· ,1u1hu1 n l 1tw 11p1own m 
H, 1, 11111 . d1 • .. 1;.:H t' d w11 h th.i i ,ktn ,n 111 ;H1nn . HA." 
l i n trw'1(Ut fm · 1 · l htrtt' ,I "t f .Jh"j , 7 1 ~ I" :?,J 711 . 
·0 .1 i~d ('11 19 H11 . .,.,. h avt· lhc l'IHHI , I ,l 1h. Si11.th 
.rnd N 11 11 h l · 11 l 11 1h. l&Jf/c-r l l ,'tmf'r-J S1au s. '"i92 
t !J 71! , /ll't Iii l h i Cu J. H' '' dourd. -UI U.S. 

lio 11 al tlinwns1nn ·• A1 ;pd l,u1t ·~ ()pt•ntnfi! 

ll ref ,1n ,\ppca l ,1t 1-1 I :, App.- llaul fou ls 
m lh l·:-l e- l·ase•s .. a lhn·a ,I of p r1 11npl.._, that 
th~ 14trve-rnuwnl s t,ou ld 1ml rntt.- r fere wi th 
an ,mlivi<lu al',; free,lom lo nmlrol 1nl1mate 

pe r~ona l .le<'is ions r<.' gar,linl{ his , ir her own 
l,o,ly" exrq>I by the least rt'slril'l tve means 

avatlabl,• at»I in th,i prt'sen,:e of a com1wl ­

li ng s l a lo• intc•r .. st. Id. at 15 1;ive n lhts 

principle , he urges , private cnns,·osual ho-­
mnse\ 11.ol a.-t iv1 ly must h~ h Id lo fa ll w,1h­

io th ,, ton<' n( cons li tu t imm ll y pnill•1·tcd 
pr ,vacy !.i 

I Z. J I Wh.1t.e ve r 1hr .. a,l nf principl<' may 

I,., disn-rrh·<I in Lhe ri1-:ht -uf privacy cases, 
we ,lo 110! 111111k it is the one ,hscerrw,I by 
a1>1 .. , llanl. (:.:rtainly the S11pn,ml! C.n,rt 
has never ,lcfi11e,I the rigl,t so l>roadly as lo 
encompass homosexual condurt . Various 
op1n1ons h ave expressly ,liscl:111netl any 
sod, swe~p. u~. 1·.9 ., /',,r 1•. ( l /1 111 ,111. :1t;1 

IJ S -W7, :,5:1, HIS Ct. 17:,l. l'lH:1 . ti I. u l ~d 
989 tl !llill tll ar bn, J .. ,hs, -,nti nl{ from a 

ilec1s1on that lhe rnnln,verS}' was 11ul yet 
just1dahle and ,•xprcss ing .icws ,,n the 
nwrlls lall'r suh:H...;u1t1all}" :ul•lplc •d 111 (;,,,s. 
""'" ) M .. , •• tn th,· 1"•1111 . !he c .. u,t Ill ,,.,., 
1·. Cumm1111r,.-r1///, :, :l/ lorur.11 }or fl1Ch ­

mond, 12:, ll S. !101, % S l't 1-IH!l , 17 
L.E,l ltl 7!;1 11!rni ), su mmarilv affirm~,, a 

dislnl'! rnurl ju,ll{menl , .10:1 F S upp 11 !19 
(I•: I> \'a . l!Hf.l, uplwldin~ a Vtrl(llua , tatuli, 

rnak in~ 1l a rnnunal Hfft..·nst· tn t'fli!:&1,!t' m 
pnvil tt' ntn s t'n:i ual lutt uu:-.1•'Ct1a l \.'Ondut'l . 
Tlw dis tr ll' I <'trnrl 111 /)11, · had fo11 11< I th ;, I the 
rll(lit tu p11vacy ,! 111 uol ,•xkml tn pn,ate 

q61 '-N s ( 1 ,! .til t-, t>tl I J 11 ~J I0.'\b I l <l7Q )_ 

s>uf'ha~ ,· bmv ...(. 1,,. l o, , t ' I u han~e "'"'h "f'. 

td'1 1 .2d I I H . lf]IJ J~1h t ·u l llfCO ), ,rl·d ,,,. 
.,,>tu (fllulltil . -I Ci t. \I s n&. IOl s <"1 !1 lll . 12 
l I 1.f lll C..:!O t l ')tJJ,. U u , 111 •· 11••<~ t.i, . I~-,.. t o/ 
r,r.:UUH_ t- 1! I !J "iQil '-\JI '-'} INh t ·u · ••H?) 
(pa lllll.HHJ. lldfa ,. \11JJ~·u, /o ,f_ OJ! t ! J 
78tl . 7Qt..,.Q7 tlhh Cir ~- ca l ,f<,w:J. -t"'i! l.1 5 QO~. 
101 SI'! lOtll. oQ I I J !ti Ill~ 11"~0> s.,, I' 
fJ J l t•f'. P :i.t1 !)hLm I> ~ hJp11n" II \.\l"t.h\l:a.·r . 
llur-t ., Ut', ht/c-, ·1 rJ,c- J,,doul (1rt1rt1 ,mil 1l1~ 

f~,1.-uil ,.,,;l'1' t'rtr \.lt'I ( ~d t tl ~ t lJtf' 11JM I I I ~smcr 
lht' i\dm10 ,, tr .J l ttl' 1' 1~ n h1tl" ·\,I ~i tl4." " 111,1 11~..-11 
l onln 1ui• , 4fht 1.in . lt hi: d .-it·1 111u1.1110 0 in lVut 

Jf1 rt I \H m lJ H1c:.u1. ,,uulJ 11 nu1. 1h.11 1tu: ,knwnJ 

m c nh h;u.l nu dh-...i 110 t 1Tii 1HU1 II '\ .11 .i ll'"' ) 
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whe ther to bear o, lwgel a d,11<1 '' 1:,·,,..,,. 
sladt 11.~elf dors not provide any criteria hy 
whicl, either of tl1t>se dec,smns can be 
made . 

Rot:"· Wade. -11 0 IJ S. 11 :1. !J:l S Ct. 70~. 
35 L.Ed .Zd 147 11 973). seve re ly limited the 
st.ates · power to regulate abortions in the 
na me of the right of privacy . The pivot.a l 
legal di scussion was as follows: 

The Const itution does nol e•plicilly 
mrnllon any n ghl of pnvarv In a line 
of decis ions . however. goinl{ hack per 
haps as far as ( ,'111011 f'aC1/ic R ( ·u. 11. 

/Jolstnrd. 141 US. Z!iO, :!f, I fl I S.l'I 
1000. 100 1, :15 L.Ed 7:14J 1IH\lll, lhe 
Court has r1>cngnized that ;1 righ t of p N 

sonal l'ri vacy, or a 1:uaranll•e of certain 
an•as <Jr zones of privacy , does <' XISl un ­
der the Cuns111ut ion In varying con· 
le ., ts , the Court or 1rnlividua l .Just ir es 
have . inde,·J . found at l~a,;t the roots ,if 
th at r11:hl in the Firs t. ,\m,•ndm,• 111 . S/ 1111 • 
l, ·y , .. ,;1·org111. :1(14 US :,:i7 , :,fi4 I H!I 
S f t 121:l . l '.!17 . '.!'~ l. Ed '.!ti :>1:! I tl!lfi:l); 
in die Fuurf h and Ft fth ,\mrrn l1111•nt :; , 
T, rr,, ,. 01,, ,,_ :1n II s 1. H 11 IHH s n 
l ~tiH. I H'i '.! - 11!7: t . :!O 1.1·:,U ,l KH: lj 11%►' 1 . 

Knit 1· l /,11 / rtf S tnt,· ,. :hl!l II S :1.n . :1:,0 
fil~ S f't :,07 .-, 10. l! I I, Etl :!d :;71,I t 1%71. 
lln11d I '. / l,11 /ed S/11/t.,. I 11; II S li)f i lfi 
s n ·,24. ~, 1. r ,1 ~-llil I I HHliJ . .. ,.,. o,,,, . 
.stmd ,. //111/n/ Stolr., . :!77 II S. -1:IH. l'lH 

l4H SCI !'iii-I. :,1'.!. 72 1. 1:d !11 1f il! t!H I 
fB randt> is . .1 . ,lis!-wntmJ,.(t; rn d w 1wn wn · 
bras of the Bill n( Hii:hts . ( ; ,nu·11/,/ 1· 

ror1nect1rnl. :nll 11 .S at IK4 -IH:, jH:, 
S Cl. at 16Hl - lfitt:!1, 1n 11,e Ni111h ,\ nwru l· 

ml'nl. ,d . at 186 IW, s.n at ltiK~I tt:nl, I 
her(! J .. conrurnnl! I; or 111 t h,· ,·nnn·pl of 
lihPrW ii:uarant~erl hy 11 ,., fir s t se d1<>r1 <>f 
the f'out1Pen lh :\m<'"nd rru."r1t. ,r,, ,ti,·,,,,,." 
N~bm,kn. 262 11 S :1!10 . :l!i!I I 1:1 S I ·1 

(i2:, ti ~6 . (i7 I.E,1 101:! l tl!f:!.li ')'ii,, ,. ,. 

d t.>c1sio ns nw ke II d1•: tr I h a t 1101\. 11ersonal 

riJ.d1ts (ha t ra n li t! dt•t•IJ1 t.• tl ·· rurnbn1-·11 
tal " or •• imp li r ll in d w nHift' f'' of ordt·n·d 
lilwrt\' ... Pa/A o I ' 1·,,,,,,,.,·/1(·11/ :w~ II s 
:11 !J . J;!:, I ~,8 ::i I ' t. l l!l. I ,,:! . ~~ I. t-:.l ~HK I 
( l~:l"i ). arf! mrlud,·d m th1~ J!llar,1n1t ·e 11f 

personal pr " .1,·,· Tl,.•v a l, n ,na~,. 11 
d,· ar I hat I ht· rif..!ht h:1 s ·iom~ t•)l.t1•n:-,1on 

l o aCll\• 1 11 · .., r, ·l.l111qf In 111.irnal-!t.'. / .o, ·1;11/ 

11. l'i r y111rn , .ltt!l II S. I. t :! IH7 S t:t. IHrl, 
lll2:J, 1H L.Etl 2d l01111 (1 %7); proaca• 
lion, Sk ,n110- v. Ok/ril,oma, :llli ll .S. 
535, 5•11r.42162 S.Ct. 11!0. 1113 -1114, 
86 L.E,l 165:. I (1 !142), cont,a,:eptinn. e',. 
se11str1dt ,,. 811ml. 40:i IJ .S., al •lli:l -•154 

· f92 S.Ct. at I0:18-I0:191: id., al ,HiO. 41i:J -
465 [92 S Ct at 1041 . 1043- IOHJ (Whit.e , 
J., concurring in resu ltl: fami ly relation­
ships, / 'rrnce 11. Ma .snch1t se lt.,. :121 II S. 
l~H. lli li !fil S Ci 4:IR, 142. HB L E,l . li4fi l 
(1!14-1); anti child rl!aring ar,d educat.ion, 
I'ie,·re 11. Soc, e ly n/Siste,s. 21i8 ll .S . 5IO, 
5;15 [ 45 S.CI. !i7 I . :i7:I, li9 I.Ell 1070) 
(l!n5). ,!fryer I'. l\/ebmsi<a, Sit/mt . 

This right o f prirncy , whe ther it he 
founded in t he F'ourt,:enth Amt•ndmcnt's 
conn•pl of personal liliert.y anti res l ric 
lions upon s tate arl1on, as we fnd ii is, 
or as 11 11, llistric t Court dd i,rmiri.·11. in 
the Ninth \men<lm,,n t 's n•snva t1nr; 11[ 

rij;'h ts In l lw peopl,·. is 1,rnad ,·nnui:li tn 

ent'ompas:i a woma n's dt!f" ision wlw rlwr 

or not to IPrminatt• lw r prl'Kti.111ry Tht• 

d t'lrii111·111 lli al 1tu- :a. t1 ,· wou ld 1111pon~· 

11 po 11 ttu- p r• ·i! n ,,111 w ,,,u .u 1 l, _y i l1 •ilyi11J.! 

1 hih dtoin· ;dtoJ~i ' ( h,·r I~ 11pp. i1'1'Hl s ,u• · 

t·i(ic and d,n•l' I harm 11w1h(·ally dtaJ:nus a 

hfp ,•vPu iu ••arh· pn·it11a, 11 ·y ma,· l1t· ill · 

\'il l\i ,•1L Mi1h •r111 1) , or adil1t 11111,d 1; ff 
~-pr1t1~. ma,· for n• u p iu1 the w11 111an :1 

dis tri ·~, -.11.d lifi • and fu111rt· P:~ yd1o l1•H I 

,·a l l1an11 111a\ fw 1uun111, ·nl M1·11t. il .w,1 
pl, ys 1.-al lu-:i lth " '·'.\' lw t:i ><·• l hy ..t,i ld 
can• T lwn· 1s abo the ,11:;lr.:,;s_ for all 

u uu·,•r111 ·1I ,tsson ;tt c•1I l\llh ll1t• w1wa1111·d 
.-1,i ld . an.I ilu•n· ,s I i,.- 1,rn!o l,•m uf l,rmi( 
111~ a d,ilil 111tn a fa n11 I_,. aln•ady 1111a ltl 1•, 
p ~, yd1o lo1 ~1t·a ll y :.uHI ultlt'n 'lat!, to ,·arl' 
for it lri u tlu·r r a ~1 1'!-->. a n III tlu:-i 0111•, tfw 

additiona l d1H1 1·ulc 11 -s .uuJ f,11it i1111111,! 

~ti i!ma 11( tHl wt' ,I 11101h~·rl11•od mav h1• 111 

\'o h,•11 .\II 1h1•s,· an• f; 1·tors tlH1 woma n 

,11HI lwr r 1•:;p,tt1~iblt· pl1 ~ ~1e1an 11 t• t·t•~ ~ari l} 

w ill 1011~1 d n 111 1·011 ~11 lt .1t11rn 

IIO IIS ,11 t .. :! -,:1 . !1:1 :; 1·1 a1'1:! li .! / Tlw 
( 'uur1 ,,e,· ,•n hd, ·s!-l r •fu :.t·d lo acrP pl i hi! 

ar~unn•11t t hat 1hL• rig lll 111 ahon b ahso 

lute . 

Tilt' t 'ou r l ', , dP1' bi11n :, n •c·11• ~n 1t lll f.! a flJ!hf 

of 11t1'. at· \ ah,.11 ,1rk111m l1 ·di~,! lha 1 :,Ollh ' 

... 

llltt tNENIII Ht; , /.1-:1 II 
4 he ilrt. 7.fi I lJ IHt.C 11..,M I 

s lalt: ,q,:11la t1 n 11 u, ar, -.,~. p i c1t, ·1 (t-,J I,\.' 

th at nv;ht 1: apJ,ru p ,al, • ;\ ::i. 11ot i"d 

aho,·e, :, S1ate may pr<tJ1Prly a:-. s t•rl im 
1u,rt.anl i11tt1 rest.& tn :,afl•g1t,inlmg hca.Uh. 
in mainl:unmJ,t 1tit'1hr:d st.and. nb, ar ,tl in 
pro li"r ttng: po tcnt1 ;1I iif,~ At ~ome pomt 

in pr,!g1rnnr y, llh:se n ·SJ!t"di\·t• mtere~lS 

l, c·come sufficiently co111p.-lli11g to s<1stain 
rq(ulalmn of 11,e f:u· tor s tha t gm·,·rn the 
al ,orti tH1 d1·\·t~10H Tiu· pr,1•,,.-!,f ,tyJ, I tll · 

,, ,!,·ed. th, n •Jl;, ·t• . .-., 1t1iol Ii, · s,nd lo bt 

nb~oll fr /,z /11rt . , t ts ,u, t ,·!t·11r I,> UH 

ilurl /ht' d111m ,:.,;s, ·rt,d lty .-:o,,,,· nuun 

//1nt ,,,,,. h11s ,111 1111/11111!,-t/ ny/,/ In ,lo 
w1/h ,111e \ bw/.1/ ,u 11r11· , ,t~n St'S hcut·~ ,, 
rlase r, ·/rit 1011sh1p to /lie nql,t o/ 11r·11·n ­
,·y p rr1 ·wusly url 1c t1lufni ,,, Ou· ( 'out·{:,; 

d et'1.tt111t.<i Ttu- 4'ourt }ia:-, n•fu ~w d I,> rec 

ui~111z an unlimilc•d r 1i~ht uf ll1h h iri,f in 
I h,· past .lnrob1io 11 1· 1f11s .-:0('1 11•.;cft.'l. 

I !17 II S 11 I ~5 S Ct :1:,H l!I I. f,l li~:lj 
I 1!111:,) ,,,, .. ·,·,11:il011i1I, fl;,d ;• JI,-//. : . .''71 

II S :!HO I t7 :; 1:1 :,:-l,1. 7 1 I. bl 111001 
11 !1271 /,;1.-rili t al mnt 

1./ ,It t. ,:I ;,,I 11:1 S ( t ,1 1 'I'.!. I t,•11111ha'1,; 

.1ddt•ih Tl,11:,. 1hnt1t{h I he l '.wrl ;~.1 v t• <hl 

1Uui,ir.at1vP 11::i. l of pri\·ar y ri1~ f1h,, it .d :--n 
d,•111,·,i cha t tl1t, rii:ht was as l, r ,,a,I .is tlu, 
n;:ht to .ltl " ~ OfH! p lc,1~,l·~ wilh u,w· s. l11Miy 
-\ ~.11 )1• (nun l i:,unc pii1·w ht1'1li11J!S.. ti n- t · .. u rt 

,11 o,·1d l•tl no ex t)lana lory pnnn1dt· l lt ~,l in • 
lo1rm:-. a low pr f'ot11t huw It rt•us,n1 a l111ut 

n li .. u 1s arhl \\ hal 1:., noc •·nt•t1111pa ~~:it· ,J 1,y 
1 lw n~li l of prn ,,4·y 

f ·urry 1· P o p11./ai 1a r1 .";t -r-1·1n·"i lnt,·,-,,n -
1,.,,,11 / 1:11 1: S ti7H. 117 S Ct ~ll lO, ,-,2 
I E,11,I t.7', t I !ffil. hei1I 11111·onsl1l 11tio1,al 

_, 1•1 am,theY rt.·J,!:Ulat1011 nf ,H'l't>~s lo r ontra ­

rq ,11r1•s on J!rntnHh o f 11rr\'ary . Tlic New 
\ .,,k s latul<' require, i that d is l r ih111iun of 
, i•fllrat·1•p1n ·1·~ 1, , pt>r~ons. on•r :-. i). lt*t•n he 
1 111 1~· hy a l1n·nst•d plia rm:aflS t Th•1l provi ­
•; 1,1n was lwlil utH·ons t1t1111nnal ht•rau~t~ un 
1 ·,irnpl· lli11J,.! ~t~le ilitw•n •..,, wa~ (1t'rfPi\' e tl 

I !i.,t cuultl on·rnJ111t.• " ttw 1cachiu~ of ( ;nj -

1, ;,lci th at lht• ( 'nn~lllu tion pro1,·1 ·1s i11 -
d1 \'ld,1al , lPc i:-, 1011:; in lll:tll ••rs of d11ldh, ·,1r 

11 1~: from tltl JW·, ti fi t· d 111tru:-i1t1 11 Ii\· the 
~1 a,e Id . . ,t li ~7 . !1, :i l't at ~ti I ·; ,\ 

flu · t ,11111 .11\0 \ lilhl tln\\11 ,t J111 1\l\lotl1 hi 1h,· 
l.n, l ,11 hu ldt1 11! , Ii ,I! 1h1111 0 11 · 1 ; 1,1111 .h , pin,·, I« • 

thu .\t: k :,., l h ,111 I L"I \1',U \ ,,id 11111 1lt, ·1 t· " •'' 110 

1 u111p,·H111l: •, l.11•· 111 11'rc•, 1 "-it :-. 1· , ·q11 1n·,I · 111a 

l,t.·,·a u:-.P tl h·u· b .u1 ,mh•111· 11tl,·11 t fund._,mt' II · 

t.al ·rihht o f :t1Tl'~s w rontrar ~pl1vt·~. · ltu t 

lwr:1u ~-.~ sud1 iH .. Tt•ss 1s ,•sst:11 11:..1, l to l."'Xercise 

uf thr rnus tll utuana lly prolt•dt:,I r lj!hl of 
d.t ·c1~wn 1n inatt.-rs u ( chi itll ,e;,rint{ that is 
the 11n,lt: rly1nl( lou111la1wn uf thP holdinl(s 

in 1:n.,;M·o/i/, E,,e11str1dt 1· 8, 11,-d. a nd Roe 
v ll'mie .. Id at tiHS4i!l . ~7 S Cl. a l ~Ul!I . 

Lm11t 1H,i,( ,t1'.'\tt1lmllon hl li tt-n:-.t.•d pharma ­

ci~i,, , 1,;111f1ra11t!y hu11in1e,I that rli:hl Id. 
at ti>J!J. !17 S Ct. al ~Ol!l 1 

TIH'~·•· 1·ascs. and !he :-. 11 f.!~t.•s t1on that we 

a;,i'IY the m 1,1 p r-o l f"fl h11rnu:-it·xua l n111dur t 

in tl1t· Na v.L I""" a i,e.-•1l i.ir jur1 s prndent1al 
11roblt.- m Wt1t•11 th t' ~upn·mc ( "uur t tfel'ldt;s 

\'il~ t•S und,•r a :-. p-.:nfit· prov1~1011 or amc nd­

m1·11t In ihl• { ·1111~l 1l ot 111n ll ,-,q,l1n11 .-s th~ 
uw;,urng am l .... u,~..:-l' ·,t., I lh· 1·011t oors u f a 

vahit· :dn•a1f y s tatt'd 10 I ht· d nntn H•tH ,,r 

1mpi1t·tf l,y 1hc ( \ 111 s r1t111111 11· ;°\ :, t rw· t un.• aod 

ht~,tory T l1t · luw, ·r , ouri JHdJ,!'«' f1111h 111 tlu· 
S11pr, ' illl' {\1urt ':, r, •a :--11 11111g ,du,u l lho~r It•· 

ga l mal1· r1,1b . ,i,;; ",1'1 f ,1.., Ii i l lw rn.,h·r1,1ls 

tht·111 :-. , ·lv1· :-. . J.!u11b 11rt· 1·;1r ·'l'l' h 111,~ du- 1,r11 
v1 •;1n11 , ;r ,lH!t·111 l11wnt lo ,a tW\\. ..,,tuatu,n . 

Out wht•n ttw t '110ft , rt·:1i1•~, n, ·w n,d,t:-.. as 

somt· Ju ••.th·c •~, \\ 1111 li.n,· l' iil~, 1...:1 ·d 111 1lu­
pr,u·, ·s!-i :-. t ,11 1• lh;lt lht ·\ hau· dotw. ,n·. , · 1J . 

/l,11· 1• Jl,1/1,111 . 1111 I S l~!I :.'.~ I -:!~. !I. I 

S 1 ·1 i:19 , iii.! 1.:1 .•.• I. l. ,l cd :'.HI 11:ri :11 

(\\.' hair .I . ,lh:,1·nl111a: 1. No•· ,. ll'ild, ·. 110 

II S I 1:1. lti 'I ,;i,._ !I:! _.; 1 ·1 ~11:,. , :t:t I~. :If, 

L l: ,J :..!d 11 7 1 l~Jl. 11 1:--: 1i--.-.,nf . J . r om:ur· 

ftnf,!' t , low t' r 1·1111n :, l1 a\ I flOI H' .. r lht'St'. ma .. 

teriafs a v:11f,i lil1• a111I L111 101,k onlr lo wl,at 
tlu- ~u 11 rc1111• Cuurl h.1~ -.. 1..i t1 ·1 I to l,e the 
1•rinc1ple Iii\ oh,,,(. 

l o tl11s ~ruu11 ,,f 1·a~1•s , an1I m thn~t' nlt-• I 
in llit• ,1uot,·1i l.au~u:n: l· fr1,m lt1,· t'our, ·s 
opm1on~. w,• tlc1 nut hnd :irn- prrn r ip l,· arttc · 
u lat,- d ,·,·1• 11 appn,a,·1111 11: i1, 1,r,·a,lth tha t 
wh1d1 o1ppdla11t ~•••·ks to ha ,·1· 11s adopt. 
Th'-· C1rn rl has 11~. t p,I .iS illu~I r :1tiv•• o l tht.• 
rtJ! hl of pn\·;ll'Y , ud\ :11aH rrs as ;1t ll \ Hit·s 
n•lalt11l,.! t u marna.:1· pro,·rt •,,01111 . i-u11tra· 

n ·pt111n. f.,mil _\ n.· f:1f;11 11 :- f11ps . au,I d11!.f 
n •artn J! :u ui n luc·at w u 11 nt·1•1 l l1an lJ~ l,c 

111 ,1 1,,1 11, 1 .11 11,11 Jk l,11 . 11 ... ,, , H it .u 1d 11 \\. 11t1IJ 

11 111 .11h.J1ht' ••1 11 lliq1111 , ' " 11i,.~u,-. di. ,.UltHt 'lo 

np111,,.11, nll111 ·d 



1 s~.\.~ -~, .. t norie of the ~t: t:o v,•("s a r"1glit ,u 
ho1n osexual co11Jucl 

The qu es tion th e n bernme~ wl, ct her 

there 1s a more g el\era l 111 mnple tli at ex 
plains these ca ses and is rap;, hl ,, of •·xi ra p· 

o lation to new cla1111s oot pre v ious ly dec i, t 
ed Ly the Supre me ( ..-J urt It 1s true lh a t 

th e pnnr ip le appe lla nl ad va nce~ Wo li lJ ex· 
plain all of th ese ca~e~ . b ut th e n so wou ld 
many other , less s wee pw~ prin,' tples Th~ 
mos t the Court has sa id un that top ic is 
that o n ly rights tha t are .. f11n1l amenta l" ,,r 
" im plic it in the conrt,p t ,,r ord,•red lil,e r ty" 

art lnd\Hlcd i11 lhe r i~hl of l' ' 1\.la(:y T lw:H! 

formulations an· not p:1t t1n1L, rly lll' l1 if11 I to 

us , howe'ler, ,wi·:,u s,~ tlwy an! lt·ss Jfft' 

scnplio 1iS cif ,1 ir,odi• 11( ti ' .t :-toi1 11 1g tit a n i ht•y 
ar e C<-H1d11ti1011 s .l hrnH 1, ,1rt11·1d.11 11~ l1b 

~nunn ;1t ,·d \V e wou ld fm.J 11 1nq :o~\ :, 1lih• l o 

cnndude l ha t ;i ri gh t l o hnn10:-,1•x11a i nlU· 

due l is ·· ruwlar11d1(.d '' ti ( " 11 11 p li l' 1l i ll l he 

rnnr e pl o f onh•r t·d lil i.· d \ · uhlt·.,~ a11y an,f 
all pn va te :,t•xu,11 lwha1 lllT Lilb w ,111111 

tho~t~ , ·ati-·1 ~0• 11· s. •* c 011d 11:,1on w1• ,in! 1111· 

wd1 ir,g- tu d , a \'V 

l o d ea ling w11l1 a to pu l< kt· t l, is , 111 wh 1d1 

w t.1 ;ire aslu).d lo prn l P.Cl fr urn n •1~ulat11m a 
Corm o f l>t·h avtor 11t·n·r l, c for l' prol~·rt ,·d, 
arHl 1odn :d 1ra d1\1 00.ill y i ond1 •rnnt·d w t • 1lu 

wi· ll t,, l,t·a r i11 111md t.t11 • n1111"1 ' r11 :·, 1•x 1,11 ·: . i, 4· ,1 

l, v .l o~lln• \Vl11lt: . d 1:~:-t t ' f l lll 1J~ !fl .1/1J1J1f' t· 

('<1 11 of F11 .,1 /'l,•1·,· /,111 rl. I.II II :, l !J.I . :·,.i ,1. 
97 :; Ci 1 •1:1~. I !i:,fJ .,9. ·,~ I. Ld cd :i:1 i 
(l ~77 l: 

That t h ,• l ~ourt ha s ;unplP prt· i'l' tfenl f,1r 

th e ft(•au o n 11f iw w (·1n1 ~ 1111Jt1H11 a l n1: lt1 ,; 

s h01 ild nnl lt ·atl il 10 n •,,p ;d 1111 • pr111·1·s:, at 

will . Tht• J11dinary, 111d11d111i! 1111 :-. 1·1111rl . 

is t ht.• mo ~, i n1lnt· r aid1· ;111d ,·,11n1• ~ 11 ,·,ir• " d 

tn 1lleg-iti111acv wh l.'n 1l d1·,1b \\.' llh Jlllii!l' · 

5 . h ,nav bt- 1111h <.Jnd11I 1u ., ,H .11 1/i ..., p11t1ll th.11 
1fic a ulhol' ,~I th is 11 p11u1111 . '"lwu 111 ,11 .id, 11th 

life- . l.'\ JHC' !io ~d 1hc: \It·\\/ 1h :11 1111 t h \111 •, li 11 t1ld 

nt.JIC' nc,.., 1 ons t1l1dtou.i l 11 t( t.1 ... d1 ,1 1 .... . 1 11: l1 h 

1nu\l h<" l a u Iv dcr1 \·nJ h v ,1 .H1d .11d 1011111 ·-. 111 
lqt.JI 11lll'rp11· 1.a1111n l1111n d u 11 · , 1 . 1, 111 11111· . , 111 d 

h1Ho r. o t lhc ('111n 111 111111n I )1 .h 11 11.1~ lw1' 1i 

aplh 1,ul. '1h(' \\OI~ Iii illl· pu l 11 .. . d h 1.,1Htic .. 1 .. 

10 he un.l111l a 1n l uni v 1n .11t 111 d w11 h .HI nll n 

rnc.·c " h"°"' 3, l.l1l1n~ tw.11111 . \\ l1t1, ,· 11111l ,1 h 1ng 
pr(m1sc . 1s IJ.11 h J1 , , 1n1 ·r.1hk 1r1 1111 · ( uu -. 11111 

hon Tha, 1hr , 111or,k11· 11H n ,· rn 1· n di 1101 h1 
l o1u1t.J lh c.· r ,· 111, .\,, , ,. 1hr ·, t1 11. .i 1u 11 , ,. 11111 t.L h 
10 11..l\r" l u·1n '""·-.,:,·11 1, 1;•·11, · , ,dh ,o,11n 1t1 11 

runtit.: , 0 11 :-. 11(u l 11u1.il l;, w l1.1 v h1i{ ht1it• ,u 

no r0:g11 11a hie roots iu 1h1! lani: 11a ~1: -or 

evt'fi lh t · dt~~1gt1 of ll l(: f '.1111 ~lllu t11,n Ht~ 

a li zi11 ~ th,11 th,· presen t ,·11nstni.-1 1on of 

the I lt.H: P r rn ·t:s~ ( :1,111 :lt ' , 1• p 11 •:i,• 111 ~ ,, 111,t. 

jor Jll lii r 1:ll ,:h1~s on 1l:i 1en ,1 t1 . • !1 v.. d l a:-. 

on ti ,t'! aot 11·1pa llon of di e F'ranu·1'"-S . .11111 
that rnud, or 1he 11 ndcq,u111inl( for the 

broad , !HAh ~ta nti vc ·af111li ,·at1on of lht: 
Ga, se disappea , .,,I ii. the (oil Iii, t l,e 
tween tht: f;;.: ec·nfivc ,.u,d il,1: Judit:1ar_v ii i 
the l f,:lll's a nd l ~HH's , lhe C1, t1 r1 ~'1"1ot1 l,I 
bt c"Jtti(· IHL' l y I f'h 11 laul lo hrca tiw :ih ll 

fu rl h t·r :" 1t l ,M,H1t1 v ...: 1 m1 t 1 1d 11 110 d H: Uut• 

f1 ror1 •i1:\ ( '. l,111 ~,c ~o ,.1-, u, :,rnh1· ,iu~\ ,1 1,·j_! 

i~,latlnn a,101,tt·d t,y a :)tat t or cJl } to 

pton 111 ( c it ~ \\'t.' lf.;.re \Vlu:1H•v,·r th e .l11tlt 
ci.ary ,li w~ s r. , ii una\u1idal,I~· p rt• t•1 11pt :, 

for it.self anoth1:r p;u l uf ihe J{Ov1• r11ai11 'c: 

of lhe- rou11try w1lhout t•xpn•s s ,·on :, l1t u 

tio11 a l autli ,ri l y 

Wha tt 'vt·f 11 :--. app l1catw11 lo lh t• Supn·111t~ 

Co urt. we thmk d w, ,u l111m1111on :~ hould l,1 • 

t :i iw n V<' r;· :.Pru,11 ~, lv h) mf,•r iu r ft •dt: ra l 
court!> No ,lnubt I lu·n: 1s ··run1,h· pre,·~• 
de nt for th t: ,·n •a 1111u o f 111•w 1·on ~i l 1l11tional 

ri~ ht s ." l,u t. a:.. .lu :-. ltn• W l111 1· -; a11I. llw en• 

~ (11111 qf :,ud, 111 '. 111 ~~ " 1· 11nw :-. n1 •;1n ·:--. I 11, 1111· 
1~!11111;,n · • ~•h,·11 p,d,! 1", 1ila~ ,· ·' I.a w fi ;nm~.: 

111 11!• or no ,· 11•~11 11 a l1l, 1 root :; 111 tlw la11~ ~11 :1J!t' 

or 1•v 1•11 1111· d P :-- Jl!II of th, · ◄ · 11 11 ~, l1t11l11, n . · · If 
it i . ., IH , iii _\ dt 'l!fTt' do1ilii 1111 !1 1, ll 1111' :-; II 

1, n•1111 · t ·1,urt .Jwu id (n •,·h: 1'f, •a1i· m•w n.i1 

s l 1lu t 1011 a i n ~ ht s . · Wf• tlt111" 11 c,•r t :1111 1h;11 

low,T ,·1 1nr1 :, : l1ould 110I do :,11 \V, · li;1 \ t' 11 0 

1~111d,11w,· f n, rn 1lw i ' 1111 :, l1l11lle111 nr ;1:, \ , · 1 • 

lia \·p , lt1 n, ll 1\ 11 ll 11 ·~- fW i'I 10 1 It, • 1· ;1 . , 1' al 

ha nd . fn1111 art 11'1J l. ll 1• t l ~ ll1' J1 •11u · ~·1111 rt , ,rm 

r 1pl1· l f 1·11 111·1:1 , 1f .111p1 ·1d:, :, ho11 ld . 111 · 11cli 

g11111111 1 · I h fJ, ,,,,.,, 1111 1' 1111./ l>Hlt10I ~ 

11 1,~0i lt w .. 1· , ,, . ,,, ,11 1· h,,w, \ n. 1u111p1t·ll' h · 

11td1·1 ,11l l tn i/11 · 11111, IIIHI , ;I , I I lltltll p1d~~l· 

fh, · : , 11pfl 1111· ( 1111 1 I t..1 , tl, ·t 111. d 1h,11 II Ill .I\ ' 

1 H" , 111 1\1' 1\ ; 1111 .1111111 11 11 .,I 11,•h 1 . . 11111 . ·"' 111t h •1· -. 

,,I 11111 -.. tll ll lll il\.,lh 11111 1 lhl I 11111 ... . \\' l ' .11 I ' l•111111d 
.1t. , ,, l111 c h 111. 11 1.1 1 , lt-11 · 1111 111 .1111111 rl1t· 1111h 

q111 •,11111 i.. ' 'I '' 11 1, ,, 1h ,111 \\ l,1 ,h,, ilw .\ 1q 11 , · 1111· 

( ' ,1111 1 l: .t •, ,1 L1 ln l ., 111: '11 1, li1 1 h l.1Hh dd111nl 

io1n \ 1h,· , .1-,,• ltc:t 11 11· 11 -. 11 1 w hdl1t ·1 1111 · ~;11 

f•ll 0 llh I +HIi i Ii . I \ -- ru·t 11 11 d . I 111, ,.1 1 1,I . ,11 .1h 'l 'i, , I 

n11 ·d11 ,d11lu1 •, , , h!t h l,.,111 ·. ti 1 1ppl11 d 11 · ,u ii,·, 
ll u· , .i-, , · n , . 1t11 1 .1 111n, i i, , 11 1, 

' . 't 

•H •1 11i1 ,!. l ll • t: , 111 1: 11, ' " • l• .11, 111 · u. 11,· l.i . 

~ r, 1· 1\ Iii , ~ :1 ! .. 111, , i ·I,, , 1,11 , l•, 111.i ni. 1 1 

11, .11 111.1 n \ ,,, ;111!. I , ·\ ,1d , ... tit" ' 1111 1 1111r t 11 · 

\ 11 ~· ;1 ~:r~ •; , 1 l ,, .. 1, , 1( 11 111 1: •· 111.11 1, · l., l, 

u11 1dd J,.'.i1• ~ 1Jp . . 111'1 1A1· .. v .. u l,I l 1, , \4 • i•r •· 

, ' l il jllj i il l Im j ni d ,t •h 1'. , I .111 n ii 1d · f i, 11 ( 11 1 t l ,e 

i:11v4 .. rna111·,· ,,{ lht~ n,u 11try ,nt l,o ul 1· x11r, •:,~ 

1"<1US llhll1t Hi.ll ,u1 th,1r it y " ii lih! n •vo h1l1tHI 

i11 !,t •).1 a l mot t~S th .it. ;11•1 u•ll.u1l )1i O,· t,11u~ IS 

11 1 fa rl t~ver lo ,,rnv,•. we thrn k it mu ~t 

, \I n ve lhr1111Kh lh t: Olll r il l d101n.· ~ of ih~ 
,w t1ple and lt t '. lf ,• le,·lf• d rc, ,rt ·st·11tat 1ves, 

1111 t th 1HIR h lhe nka!it" o f tlus ,·uort 

T 11r u11 ~~ f 111 1il t lu· d, ·1 ,1h•d I ihc ':-;_ wtuf h 
wt · d n n1H th111k pruv 1d 1• , •V t ' n ,lfl ;Hl1h 1~! 11 n t1:i 

w;1r ant fi,r th,• co11 ~\11Ud1n11.1i flj~lit ltP 

:H·, ·ks. appl'll.1n t 1; f(1 •r s as~! lll1h ' lil:-i l1J.:t1•1l 

11p• 1n a nm:, 11 tu 110 11al 1h1 HfJ Thn lJ J! li I hat 

i ltl'nrv 1s oln.·111 w1 ly 11nh.' 11alii,·. 1l ts ~o often 

h, .ml 1hat ii is worth s t,1li J1i: i.rU"fl) why 
Wi' r q t •1 •( il 

,\pp ,• ll ,11tl 1lt.:n 11 •s 1h,1t 11 1n1·; ti ity 1 ,u1 ,·vt•r 
l w 1\it· , ,as 1s fur l1•J: 1~l;1t 11111 o r . morP :,p1·1· 1ft 
,·.di~ , fnr , l 11 ;n a l <q!u l.1l111n . • i nd a ~~.t •rl~ 

t w 11 1t: a:,o l1S \~ h.v tha t 1s :-,u Tiu· f1r ~,t 

ari ~urn t•nt 1s . •'1 f tlie m1lt1ary r,111 d t· f,· ml 1t.-; 

ld ,wk ..t 1· xclw,1tHl of li11mus 1· ~1 lid s 1111 dw 
r r11 111Hj lt1 ;d 1h11 v are o lfr11 :, 1vi' 11> du• ma · 

111 11 t \ 11t to 1ln· 1111hl ar~ ·s r tt•w 1tf ,v h ~1l ls 

, 11nally a1'ft•p<ahlt• , th ,·n nu rl~ ht s arc ~a t\• 

lr11 111 1' 11 t 1oarh11u-nt an1l nit 11111111nt _r ts pro 

1,, 11 ·11 aJ{a 111 :; l di::, t"ri w111.a t iur1. " Appd lan t's 
llp.-11111J.: llrid on ,\ppr •a l al 11 - ll !'ass 

1111 : I ht~ marc ura l~ dtaral' l e ri zal 1un o f lt1e 

N .w ~·s po:otion httrt', 1l 1h.',~t·rv t1s to lit• ~a 11I 

, h,,t I his ;arg: 11rnt.•n t 1;; rnmph·td .v fn, ,;loos 

·1 lw, ·ons11tut11111 has pro \' 1siuns that , ·n •,111· 

•; 1,1 •nf1c n ghts . Tlu::·W prolecl. ar111111•! nth 

·· ,. ra cial. ..ihntc. awl rt ·iigiou:-i 1111110n t w :-. 

l J ., ,·011rt n ·fn :-, I':\ liJ ,Tt' ;\\t ' .l ,u·w t ' ◄ IW, lllll 

1111nal ri g ht to prot1•r l h111ni>St'X tJal rnwln,.r , 

1li1• 1·ourl dot·s 11 0 \ lh t•n• hy , l,ls tro_v 1'!i l;1h· 

1.,,1 .. ,,I ,·on, t1111111111nl ri1:l,1s that are soli,ll y 

h:i ·,,•11 i11 roil!'>fltot 1, 111al ft '"\ I .wd hi s tor~· 

\ppPll anl g,ws f1111h, ·1·. h1n,· t •\' 11 r . awl 

n, 11t ~·rnb thal dw , ·H:.t, · 111 ·1! uf moral i li s a 11 · 

f, \1 tlf a l ;11 ,-:1111h.: 111 •• q 11•dlj111 ._ , rn 111 -.t · I n :o\\ 

p1 ,. ...... n l hv lh t: I n tll' t llfH l'I 111nv 111 , !JI r1 p 11 -.ill111l 

11. , , du: 11.n.d ,q:ui.1111111 !> 111:1 \ no l pn 1111 ,-.1 hh 
1 , n 1nd, ·, I 1!l 11 1n1 ,d 111.l,!n11· 111 -. \ , k 1 d hlu ·tfw, 
.• , .. , .11 ,1hh .. 11 ,· 11t 1· 1,111hl 111 ·,,· , t,,• ,I h1 , 1-. t, ,, ,l 

1, ;: ul,11H 111 . , 11ull \ 1 I • q 1l1, .I 1l 1. 1t ti \ ll til,1 o o l 

t • . 1, 1 .. r • • I ., · 

,,r \ ., •. 11, 

11 

I,.'. ' 1 11 I d , tt t , I Jl 1, I II ; •1 I ' • , ; I• · Id I , 

, · 11ll , .. , 111 , I • 1', l. i l ,d l ; 1 .\A 1 1, . .. 1,111 1i, · ,\j,111 

" f , l 1•, ill1 w r 111 , 11 . l lT , I ). ti.ii 11 Jl11 11, l 1· y IS nut 

unmum· f r1un l1urd1·11 l,~ th,· ·, tall' as .in 
1•ie 11wr 1t 11f t"1111~ 11tuuo 11i1 llr pr11ll'1·tt.:d prtva • 

.. :y Th.it (li e par l1ru lar I hoh c ii{ flclrHwr 

.nay l,t: rq,11).!n:int to lla• maj11.-1ty ,Hg ues 

(or 11:i ~ 1h tl,uil p rnlt·d H1n-- 11ut its v11ln~ra­

l11h t 1" ,., s an.-11,111 " Appe llant ' s llpeoing 
l!ri,·I "" .\1,,,. ., ,1 a t 1:1 Tl, is tlwury that 
111aJ11rii y 111ur.dil/ .11ul 1n:t J11 flt} d,1111.'e is 

ah\; ,l\ , rn ;td,· prt' :-it1H1pln·,·l y,· invalul hy the 

<:1111 :."t1( 11 l11 111 .il l.ark s lh t• \t ·ry pr, •1 lu: alt• 41( 

d .- mncr., 111· g-u\·,·rr1111M ll \Vtw11 d1t· t'nns ti ­

l1d1n 11 111 ,1 •-, no t -.. p1 •,1k 1,, tJw ro ntra rv, lhe 

r·hoin '~ 11 ( tho :-- 1· pul 111 .1.11th t ,(il\" l1y th~ 

t•l1 •c\11ral proi,·,· :-. ~. 11r th11 :-,. c• wh1, .,n· :u.·rounl· 

ahlt• 111 :. ttd , 1~r-11n~. nHllti Lt•lti n • 11s nol as 

:-iW,J1t·1·t l 1t·1·a u , t.' 111,qonl ,.1.nao l111l .ts nuu: lu ­

~1v1•h· va lid f,;r th,tt \1 ·r~· n ·a ~1 11t . \V t• 

:, l n~·.'s . \w,·.,u :; t• 1 lit' p-u ~- ~ll11ht \ 11 { l,c.·ma,: 1111s -

1tndt·rs l 11od 1:, !'- II ~rt ·tll , tl1al t lu~ d t· h ~n •fU"t~ 

l o 1h'. 1110-f r;11lc t:hou ·c do,,., ~ not apph wh, ·u• 
tlw {'nri s t1t11lin 11 n ·n111H•:, ll w d11111·e fron, 

tn:.t J1ir1t11•s .\f•pdl.u,t· ~ 1lw11ry would . 111 

f.11 · ( . d , •:-. tn,i, d11 • lt;•~b fur w11111 nf lltt' 

m o:-.l , •• lw·,1 lq:1:-. l,1t w11 "ur , rn: ld\ has It 

wou ld . (i,r t·)l a111pl1 •. n •rnl• ·r lq.,:1 -, bt1t11, 

a lwui t"l\'II rn: hc .... work1•r ... afl'l,·. lfw l'rt•s · 

t• f'\· al 1011 11 { I he e11,nri1111111 •11 t. an1I mul'h 

mort•. 11t1n111::-t1 1ut,011al In t·ad1 1, [ lfwsc 

an·:i .... . lq:1 ::- l.1 1n., 11 1:q un l1t ·:. h.1,· t1 madt.• 

1111,r.il d1~•J' t ' "i , 1111tr,lr\' l o lht• d, ·:-.trt.·s \tf 

11111111r 11u-, It 1 , 111 lw , lu11l 1l1 ·d that v,·r\' 

mati\ i.n, .... • · \ 1-.. 1 \, li us,· 11111m.tt1· Jll ~ t1fira ­

lln11 d11l' :-. liul n · :-- 1 upuu IIH" :--. 11nt ' l\ ·s 1n11rali -
1 y • F11r d w ~e n •a ~1111 -; _ ap1wll.111t ·s argon · 

nw11l will 1w1 "-' 1d1 :-. t an d •· sa 1mnat11u1. 

I II \\'1· n 1ndu,h ·. tht ·rt>l11n •. tl1al w~ 1·an 

fin1I 111> n,11 -. 11t11l1to11 , d 11~~t.l lo 1•ng ;1g1 · in 

hurn,, ..,1':'i ll:,I ·1111d111 t ,1111 1 1hat. a s Jl11iL:1 '~ . 

wt~ hat ,· 110 \\, 1rr.111t to ,·n ·alt· 11ot· \\', . 

,\ , l,·d 11 11· 11 . 11 u u11 11.1· p11111111 I\ nf prtd1il111111~ 

l te·\ 11 ,1 111 , · , ,,1u1 ... d 1.- p l1 n l 111.11 !11 ..11 1..11td,I II(_' 

p1 11h 1h111 ·d l,111 .. 11 ,Ii ,.· ~ 11111,1.I ot \Ju,·II\ tu JIU 

10 .1~ 11 ,~ 1, !1i\ , 11, ,n I • • , l\h 11 , 1,, .u 1111 ij l " 1,. 1 ,. 

, Hlli .. ~ I ll , .,., . ~ '' " " " II j 11•1111\ I '\ .. , 11101 ..11IH \ 

-



I 
} 

f 
t 

need ask, thercfort , on ly whe1 lwr lite 
Na vy·s po licy 1s rnt1011ally rc!Jt.ed lu" po,,• 

1111 ss rl, le end. .)ce l{l'llt-y u. Ju // 11.son , ll5 

US. 238, 2n-l!J , !16 S.Cl IHO, IH f, -.n. 47 
L.Ed .2d '/08 (l~ 'ili l We ha vt• saul tlial 
l.:g1s lation ma y rmplo· me nt mnra lil y So 
viewed, this re~ ulauon bears a ratwnal n,­
lationsh,p lo a perrni:is,blc tnrJ. 11 1nay 1.e 
arg ued, h owr, ve r . tha t a na va l rPgu la 11011, 
unlik e the ac, 11f a lt'g1slalure, must he 
ra lionally n :bted not lo mora lit y fc,r its 
own sa~ e l,u1 l u !-iUini! furd1• •r 1·111J wh1d1 

lhe t~avy 1s e1111tl1,ol lo I'""'"" lwr ause of 
the Navy's a,soi:nc<l function. We ne1·c l 
not Jec 1d t: th at '(Ues li11n l,~rnusc, ,r such a 
connec l,on is rl'cp11 red, thi:; rl';!t1bl1on 1s 

plain ly a ratoonal 1111•ans nf aol vanriri" a 
legiti mate, ind,;i, ,J a rruria l. 111ler<•st ,·o m ­

mon l o all nur arrne,I fcm:es . To asl, I he 
ques tion is to a nswn it. Tl,e dforb of 
hornose,ua l rnml11ct w,1hin a naval or rrn li­

Lary unit arr almos t a rtain In li l: harmfu l 
t o mora le a nd disc ipli ne . The Navy is nnt 
required to proclure sor ,al sc:ier ,c,: dal ,t or 
the resu lts c,f cnn1rnll e,I t·~per imrnt s lo 

prf)n~ wha t common r; en:-w and f'ornmo n 
e11: pfnt·11cP d,·mon ~ilrat c Tlir:1 \ ' f'r\' 1·;1:,t: 

tllu st ralt•s ilant: rrs or lh~ :,01·L tl11 · N,l \ ·" , ~i 

entHINl lo cnnsi,kr : a !.7 y~ar ,, Id pr-ilV 

offi ce r had rept•,.t, ·d s ,•xit:o l n •l.,11u11 s w11l, ~ 

l!J ,t>ar -nld ' "·"""" rt·• · r11,1. Th" l.1 11 ,•r 
lhl'n d w:-.e to hr1•a l. 11ff lit, '. r, ·lali11 md ,1p 

EtHsodes r, f lh is sor t aro, ,·er l:111, In 111• d.-1,· 
lenou!i lo mora lt · anci d is <'1 pluu· . In •·a ll 111to 
question lhf• ,•v1·n liand 1•1 li 1f'SH 1,f :, 11p1•n11r:; ' 

dea ling s wit h 11,wt·r rani1s . to 111a~~· 1w1 •; 1111 

al ,tra hn g s unro rnfurta td t! wh ,•r•· t iit• r d.i 

t1 ons h1p is s1..•xu all y ainl11guou s , lo J,!t1 1u•ra t1• 

tfo, l,k e arid d ba pprova l at111m1~ ,uanv h· ho 

find tiornos t· xua l1l y mor, 111 ~ o ff1 •ns1 v, '. . and . 

il mus t he sa id. KI Vf'n l h1• 1111w,•r!; 11( 1111h 

tary s ur>f'no r~ 0\lf"t itwir mfrrtor:, . to l 'O 

hanre the I K)h::i 1Lnli l y u( l11,1Hi1M' 'i 11 :i l ;,1·d111 · 

!ion 

Tht NiW_\'
0

S polu·~• r'-'quin11~ d1.,d ,.1q~P 11{ 

those who t1-ng-agt.' m l11u.1ws1•\u; al nmdurt 

~f'rq~•s lf) 1!1t 1ma 11• s ta h ~ H\lt' rl' ~; t s w hid1 1n 

dude thf 1na1r1t,·11,ar11 t.· ,>f "ff1 s c q,lm,· . J.~1111d 

order :ind ,nora l,·( .J 1111.ftt~a l 1ro '> l arn l 
•·•mfidenn~ a monc :--.t·n lrP me111lit·r~ . 1n 

,; urjin~J the 11\lq; lll ) of th e ,,v,,1,•111 .,f r:m k 
awl 1·umrnand . 

i.a 1n(inKJ ,ne mher s nf the uavttl service 
a11d prt1v1·,1rf 1ug I hrt•a.1 hes ,,f :-i t:,·unt y 
SEC/NA V l!IOO !llJ (Mar 12. 19ill). .I A. at 
21!!. We lwl1cve I.hat the po lky rP<Jt 11rinJ( 
chsd,arJ(e f,,r h,i1110~~, 11 al rnn,iucl is a ra -
1.io11a l means of ad,ieving t he~e l"l{illmaie 
intere~ IS. s~e Beller 11 Middenclorf. c.:12 
F'.2<1 781:J. l:i12 (9th Cir). r~r t. denied_ 4fi2 
IJS. 905, IOI S Ct. ao:10, 6:J I. Ed 2il 10fi 

(l!Jflm 11,e IIIHijllC ll~,,.Js or the mili1ary , 
"a spt:ci~Jli u.·d :;, 11•1e:: ty ~('J) ,1n.1lc from (·ivilia u 

sor i,•ty, ·• / ',11 kn 1· / .,·r•y, -117 ti :-; 7:l:1. 74:1 . 
!J 4 :-; .Ct :!fi,17. :!!i!',f,, 4 1 l.Ed~,14:Hi ll!11'll. 

justify the Navy's deierminai111n tl,a1 ho ­

mosexual conduct impairs iL~ ca pacil_v to 
carry out its nu:is 11 m . 

Affirmed. 

.. ....... ___ ___ 
0 i -H t,iUHl1• \ .. 1 11H 
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IIAl.l'lMOHE .i:, 01110 IL\11.HO,\ll . 

I lmtt ·i J :-)1.1!1 ·~, { '011rt cd 1\ pp1 ·al:; . 

llis tf'wt o f , '11h1Hilna ( '. 1rc· 111 1 

Aq'.1t"I .l.111 I .! lllh-1 

ll,·,·111.-ci , \ 111: 17, l!IHI 

Ha d road 1•01p l11r1T . wh11 n·1Tt\ 1·d lw 111·­

i 1is un1h:r lht· I A111g :,dwrt•mt·n· ~ and llarnor 

\V,1th1•( :-i° C~11ill ) •t •J1 :i,lllon ,\l'I lur III J\U- 11 " , lu• 

~11 :-. ta111 ,·, i 11v l11l1· n·pall"III~~ a lt11p1,1·r , ot 1110 

ni-1 , lhroH,:li w l111l1 n,.,I p ,i:-. :-. t•tf a :-. 11 mun•cJ 
fr11111 r. ,tlro;Hf t :1rs to th, · linld:i uf J,aq~1•:-i 

;md :, lii1, :-. ;11 t ;l dn,.1d':; ,·c1;d pier. hrnuiJlll 

:-. 111l .tKa1u ., a 1111• r:u ln ,ad 111,d,ir I h1: f'1 •1h·ra l 
f;,11pfo v•·r ~1· l .1.~h1ht v ,\d Tiu- li 1t11t·d 

Sla t t·s lti ~, lill' I 1·1, t1rt for tlu· lh:i lflfl 11f 
( :olumhia . t :1 -111,lnf .\ t it·:, t•II . 11;0 

F Supp \) I I . l'O l t ·n·1i --. 11mrnari' jml i:nw11 1 111 

L1 vtlr 11J 1c1il r11ad and t· 111plo \i1 't' ,tpp1 •ak,I 

SP 7 

11 .lf!~ltl'.'< • 11\I.TI\IIIIO: ,\ 11111•1 ti It 

l't,• l·rnitl nf .\t·P•·al ~ \1 1h\ ;, , ·1rt111t 

f11,f~~1 •. hdd 1h,\( L111 1~!'-lt1111 ·11w 11 .., ,u,d 11.u 

ho1 Wmk, ·r~ ( '.u11qw11 •,.11h 11l :\t't pto\.id1· d 

,·xd 11 ~1Vt! •·o \it l agt· for c 1, qdn yt·e. 11n.~dud• 
111•: ruw• rJge for t'mp luyt.·e unJcr th~ Feil 
,. , ,1 E,u plo;cr,,' l.1ahili1y ,hi 

Affin11,:,I 

I. Wurlit1 , · Com1u·ns.a 11on <S=- 26:l 

An Pmpluyt~t• 19 covt•n·d hy Ifie • l ,11,01,!" 

~- l11,11· 1h1·11·s a 11 d llarhor \-V,trl,1·r:;: · ( ~1,m1w11 · 

·, at1011 Act o nly if fie or ~-he mt!t·ls holh tht 

•; 1111 s and st :Hu ~ tesb l..0 11J~ s h trrmt-n's 

a11d Uadulr' Wurh crs' Con1pcns alion Act 
I;~ ;'.t:Jl. :lia l, ah arncwl,•cl , '.1:1 II SI'. A. 
,,,, !111:!r:n. uo:11,,) 

l . Wurl.en' C:11m1,~nsalinn e=> l62 

Si111 plc ;ltst111ct i,u, lid ween ·'tratl, t 1unal 
ra1l1oadu1•~ la~k!-t" 1ao,J '' trail1 tu,11J I rnari 

11 111t' las~s· • ,~ u11 i ttic :,011.~ 11u1u1ry l,> he 
11ud1.• in d1•tt•1 nuninj~ a ra,lto,11 1 ,·mJdnyc-t•' :4 

:, ti1!1J :; und, ,r tlw t .u11•~ s lim t> H1t·11 ·s a11tJ llar 
l11ir \Vu, k1· r,:,, · Co111pt:W,ai1tH1 .\(.'t, 1lt-drn111~ 

lo (ol1 11 \\I ( 'onli ,. ,V1H / u/{ & U-'r .) (, rn /(11 

I '.i . ,1Cifi F :!d H!JO I ..o ng ·;h,~n·11tt· n ·~ ,11u l 
I f.u l,or \Vo1 Ju.-r~i· ( ·ump,·1bal w11 A.-t . Cf ~Cl), 

.,., ·"""'"f.,cJ . . i:I I I S l '. .\ . ~ !ltl.!( .l) 

t \\' ot iu.•r:-.' ( 'omJH.· ns,t.tion \., .. ;:llfi:l 

l.-111~~s hnrt-1n,·n ·!, ,1nd ll.irl,or \Vnr k1 r":; 

t 11111 1H'w,athH1 ,\ r t p1 ov 1tli·d t•xrlu s t\ t' ,·nv • 

, 1 .,,;1'. (or r:ulrna,t t ' lf!Jdoyt' t.' l fl Jlt ft •1I l\.' '• •h· 

11 , •.ttflB J~ ,k lmpp4 •r . or f11111i. •L 1111 t1Ut!h 

H l111 h C'o ,1 1 p .1s s1• 1J . ,~ it IJH1 \i' t 1 i l l nf\n 1,11I 

11 1,ld ,·;,1rs t o t lw 11 111,b ur l,:tr,.!t·~ aud ~-t11p~ 

,it , .ulroatf :, .-.,al jlh'f p tP\'h11h11g .-i,v ◄ • ra,z,t> 

l 1•r 1·1 11 1,lo )tT ·~ 1;-ij 11 r11 : , undi·r the F, •; ft.ra l 

I .11 1,,lon·rs l.iilhllllv At·t l .ongi.liorPHh n ·!, 

; 11 ,, 1 I f.1th1•1 \\111110 •1 :, · t \,rnp,•11 ~, a11tH1 1\rt . 
1. ·, I d S t' lf . ~:co. ;)(,,., ,i.:1, arn't •m ll•tL :i:, I J !:.i, 

i .\ ~ ~ :JIii .-t " ' ' I . !Hl:!(:ll . !J(J:l(al. f, . .J ,•rnl 
11 •pl11v,•r:-; f.1.,l1il11~· .\ rt . ~ I t'l ~.,.•q , I J 
'.~ l ' . \ ~ :,I l ' l : ,1 •q 

\11 1,,•;d i toi 11 Iii, · tln,t. ·d ~ 1.tt,;.-. l l 1:-. 111d 

,111 for 1111' 11 1·,IJli'l 11 { l'11h11n l 11,1 1( ·1, 11 

\ , l ld ll >l o t-(,.'.' ll .\0'.I U 

, iwli. ,d 1-',tf"f t' II \\I .t : l 11 1I J!_ l11u . I; ( ·. nl 
!In ILar of t l 1t · l)1 ~ lltl'i it( f ulurnlna ( 'our( 

'• I \ 1·1·· .1 I : · , • j '•I• 

11 11• I ;r 111t 1.A, 1ll1 w l1 ,1ill l-.111 1 I H .. rnuwl . 

\\ ,i .:, h111glnt1 . J) t 

~1'1..-lla11l 

11 11 the • hrwf . fu r 

1;e;>ri{c F l'a1,pas. Ua h11111 >rc . Md . o f the 
Bar u{ 11 11 · Court 111 Appe.1 ls fu r M,1ryland 
pro har ,·ice by s p<>,· ial 1,•ave ,,f thi, Court, 
1111th wl11 ,m W.i lter J. Smith . . Jr. Wash­
ing ton, I)(' . was no the l1rn:f. for ap(lt'l lee . 

11.-for,· WfH! ;tlT. MIK VA an, I tlOHK, 
Cu-nut Jud~~,•~ 

01, 11 11,111 fc, r the Court f1le,l l,y Circuit 
Judge alll,;\'A . 

MIKVA, C1rcu11 Judi:e: 

A n.,1.·urrlll J! problt.•n1 rn wnrkc rs' rompt-n · 

sati"n laws has ht'en the coverai{e of mari -
1,me workNs Commen..:inl{ in 1!117. when 

the :-i11pre me C,111r! hf l,I that under n ' rla in 

..- ,n·urnsta11rt.'!i slt.tlt•~ couhJ not n 111st1lu tton ­

allv provi,h• l't,1Hl.,._' n :-. al1nn to IH JU ted inari 

tuue w1tr kr·rs. s,.,,tl,f.' rTI Par,fif ,·ti ,. ]t'fl · 

,e n. ~-1 l ll S e ll'> . :17 S t'I :,:!4 . Iii I. f:,I . 
lfU-H'i ,1!i11t. t'.ou~r,·ss . th1· n1urt.s, a,uJ iltt' 

:.t.all.'s h ,nl• :,t.u~i: lt.·d lo L 11v 1• 11-1 1l ral1011.il 

;1n' 1t~ for :,Llit' .,1111 i1•1lcr.d l., ws Tiu .. • ufl-.! 
111a l ' ·J, ,,.,, 11 1, .,, .... 11.11111·, I aft t> r 111.11 I '.ll7 

r:tM• . f1 e i1i rh ,1t tlu· :-i l;1l1 ·s nmlcl t111l r uv ..- r 

l1tnl,!' s h,,n ·11 u·11 rn JUr t>d .~t·!H1t,:anl u( tht: wa­
kr's ,·fig, · In }!1~'1 . a ft, ·r :-- t ·\i 'ra l llfl!->tU' · 

n·s:-d°ul ;,tkm1,t:-. lo , · '<IPoil :-. l alt· 1·11mp1·ns ,1 · 

l tiul n •n11•1l1t·s lo H1111n·d 111 ;ir1l1111t• wor k ,·r:-. . 

( ·oflJ!t't'~~ t'U, ld 1·1I fiH ' IA1ll)!:,huft' fllt'n ':-, .u11I 

llarh,, r \V,td,,·r•,· « ·0111p1. •11:-.1l1un Art 

(1.11\V(' _\J, :U t: SI: q :IHI 1•( ·"''I t l '.IH~I . 111 

pnn t1h- t ,1Vt·rag1• lnr " lit It 11n ·d u1kd lo11J.!: · 

:-i l101, 111o ·11 ,l111J 11t lH·r~ :,mul.1t Ir :, e\ uJl c·,1 

Th a l ,t ,lluli ·. , 1..:11ifH :wt!} .11111 ·11,lt-~d m 

I '.fl:! , ha ~, l11 •t·11 111tt•r~t·rt1 ·, t h_v o t f1, ·r fe1h·ra l 
t"Hlllpt •ft ·. ,1l11111 l,1\.1.-:l \\'4 • Ii.,,. ,u ld1 i •!,.:, tlw 

Jpfdh :kl 111 11 11( 1111 · I .I I \V( · ,\ , ., .-. ,,111t·1hi~·, I in 
l '.J'i ~. to ll w J ,11 · h fl1 t hh r;i:,, • aud lhl• 

111ti ·rl;1n: . 11 .111, lwl\.\'n• 11 tf1 ,1 l .\ t'l a 11d th~ 
F,·,1,•r;, f E, ,,1'1", ,·r, l.1.,h,i,11· ,Id 1FU.,\1. 

1.; I I S i ·. ~ ·,1 ./ , , • ., tl !li'<~ I 

Juli 11 il .u-111011 ·IJ ' f'•· ll.u,t wa:-. • 111pl11 1o'• ·, i 
•• ~ 1h~· lt. dc111wn · .iod I 111111 ll;uln1,td t·11m p~• 
11 v 1H S, I)) at 11:-. n1,d pu·r m ll a tlnnor,· 
Iii · ~-a ~ 11q11 r,·d \\ lid,• 1q,a1 ri 11t! a linpp~• f ur 

r1111lli'I 1hrnu ,: lt w l1u h t'/1,d p;a ~St·~ ;,:,i ll 

, 
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anwnJr -, ..... , iJ Us ri ght wmg Kn, ups as "drift 

ing" la statement we have tl1s posPd of 111 

the cr,utext of oo<,ther allc~auo n c arl it!r , 

.,ee JlaK e 1572, s 1, µ rn l. a s ~er led lh .s l Cuto 

'"organiz ed and pnun ut..-·d d ie J oin ! Cuu iu:il 
fur 1-l pa l r1a t in n . WI. a t he mean t by 'rppa • 

tnalion ' wa s th e forced lle1,orwtwn of all 

blacks to Africa ." Tlie p11 l, l1s htd su 1o rce~ 
re lied 11pon l,y ddt1Hhrnt.s s ul'port t l,e as 

!>t:rt i,,o that Carto crc:.tt::d this oq~auiia 

I.ion, and that its purpose was Lo "semq J 
America n blac ks back l o Afnca .'' They do 
no t estab lish , ho wevt r , th a1 1li e proposa l 

tuvisiontd " (u rci:,J d t-1,11rt.atu111 ' -· rn f~d . to 

the contrary, one hf thnn ;c,ser t,,,1 11 ,a t 

Carto (ovrrl ly a t leas tl " n ly , 0111;ht "volu n ­

tary" rPpa 1na tio ,1. While th e bi ter .lda il 

redu ces nn l a t a ll t he rt' pugn:rn t rac ,s ,n of 

the sc heme. 11 i!i poss tbh! to ht'- a I a,·t~t 

w1 l liout be i11g 1;11 11! y o f t lae qu ite sc p M:lte 

fau lt of ad vocat ing I he forc ed de port..1 11no 

of lJni t.ed S tall's ci l1 2e ns It 1., !he ,list 111 c 

!ion between lhe actions of \V J,11; • ("itw· tt 

Counc1b , dunr,g 11,c wors l d.11 s of th ,· nv 1I 

rights ,truKg le, in ,11 li;1d1w 1K hu s fa n •s 

for blacks will ing lo <:m1g r-alt' frnni !lie 
Sou th , aud the an ion of ~n11ii, :i .:'1\H I, .• ~. the 

K u hlux ld ,111 111 .tn v111 1~ LI •• , ~ i. 11 UI t. y 

ce rr1 t d , lhe r e i~ 110 d 1s LOH' lH, u l ,e 1 Wt·t: 11 the 

t w<1, Lu i the la ller ,·ou t.ions .r1 :addili11 11al 

and qu it~ dts l 111 c t rt1}111g11a11cr . Si 111·,! tl,c 

(Hih hs hi,d s ouff r: s refe rred 10 hy !l it• de ­

frn dallLs nnt on ly rlo 110 1 1•s1a h li :d 1 d11:1 

p<>1ol hu! lo the co nl rary as5er l tha l l '. ,ir­

to's ~chtme was f11 r rn.1 ll y t,,r ·vnlurata ry'' 

n.· p iltna t1 u u . we thi n~ 1l is a Jll f} •J1't '.:, l1on 

w1 , .. 1h er t lii ~ dllel(a !1on, ,r fol , ~ wa~ llla,lt• 

wi th actual malice . 

( 15) We find that a jurv r,; uid n •asnn­

ably concl u de th a t de farnato ,, .s la l ,·rn e nL~ 

bas ~d who lly on the 1',~,e ., n ,d,· wnc 
made with actual ma lice . Thai arti cle was 

the subjec t nf a prior 4' t•fa111a1mn .artiun 

whic h was sd lfc.tl to t:art,i' s ,a 11s l11d 1011 , a 

fact like ly k now n 10 n,•rman!'s ,•dit ors , 1f 

not Be rmant. Whcth <:r lhe pa r licu lar 

sla tements reli i,, I on wa: r e lalse anrl w lll' th 

er !he appc llees we re a<'lua Hv a ware ot 

tha t ta ls Jt y art! rnatti!r:J f ot J Jli f }' It~ ,h:ter 
rn 111c All1•ga t111r, 19, lhe oll11,;tr:,t10n s11 g ­
ges 1,ng tlial Ca tto 1: mu la 1cd llitlu, and 

a ll e~i1lioh 29. tt i.1l ( :,,r tn jw, ll'd lht: si1tgi11g 

o f " lh t ler's ' ll r11 ,,t Wa:hse l L1<•< 1' " aml al,·li • 

e rc il a ~peech 1n J il .1tkn11,t to ernu lat.e 
llili tt 's sty le and char1sma, we1e based 
so le ly on the True a ri 1cle 'fl, tre i~ 110 

.atl, e t ,,v itl e,1 ,,c lh i.t Curl.o ~11 ,ui.>tbl il 1lle r 

iu aiJlii: iir3 in . .'. t~ 1>r i1& a c tion_ a ltcguli(u1s Un~ 
jury coui,I fn 11l lo he ,lda matory. 

I 16) Wot ll,111 next to the fi ve allc!(a 
ti ,ms haHe, l 3hldy urmu llu; t ouv c1sa h (H\ 

w11 h lto hcrt Er111g -,r: 

13 . 8la tcnwnl th a t Cai-!<1 "c m1h,ds lus 

bus iness hy way of rnnfe rt>11,·e calls 

from n publh: lc t,, 11111,nc ," w hi,·h ar 

gual,l.r , •Kge,t.-; ui 111inality ; 

14. Cla11u that in l~ fi 8 a Carlo fr11n t 

organilatiun " used a direc t m ail 

blit z t,, s u1 ,1u1,·t fi , :,1nlt1u L11Jd~·· s 
C(,,1.,.,rlf·s5 ior.a l c•aifll)J 1g·n m Nt".N 

Y, , r k' ' ( ~ iih"'. t: I .ufdy wa:, lah~r , or, 
v 1r1<•1 l of f,• lony in ,·on ne;·tiun w1lh 

JH1li111·,d a1·ll vili,·s. tl1 e a lh·1:ation 

Cf> u ld ht- ,·m1s 1dPn •1J dc f:,ma lorv ,: 

17 lllw, t1 .1l 1un :, tmw 111,~ ~:arto ;, ~·c·n· th 

o l,:·it' I 1. ll•~r p , u :, p l't:' ll \' t~ ,·w11luyp~s 

l hl'oug l1 a t1n e way m1rn1r ; 

~:l. { )nt! · Wa}' mirror a llq~a lion , 1n text ; 

:.!.7 . Cl.um I h;, t a lt!atl s tory m an issue 

of 7'1, c S1wtlt(fhi was a Wlal hoax . 

\V , , firul 1tia 1 a Jury 1·0 1dd rPasonal •lv 1·0 11 

dit d t~ ll1at ik rma nt 111ade th ,•sp a ll •· Jta11ons 

w 1I h a d1s rq .~ a1 ii fur tlu ·n I rall , ,,., fal : ... 11 y 

lh ,, t r o 11st1t11ii.·d ,adua l m;, hl'c For oue 

thi nl( , tlw •• is o nl) 11, ·rm:int's word fur 1he 

fart that Ern11:1 ·r a:V t!r s ;111I anything tl,at 
su pporls th e sl.alt:mt•ut s . T l1 e :-; aruc was 

l rH t> for the sl:ltt' ffH:flL'i , 1'1srusst! tl 11a r lier. 
att r il,11ti,,I to l l.1rh: II ;1 11<1 :, ,.all - l111t a,; we 

1101.t·il . s,·,· Jtitg ~•s l t)lli- · l ;177 , su,,n,. l ho '.',, c 

iruli vidu ;ds w1 •n · fJtt •S t 'Hf at known lo1 ·at11111s 

11 1 tl11 ~ nrn t1trv and n ,ulil havt• l•t·t •n tlt •po~t•d 
hv lh,, plai1111ff,; . wtwri·a s th,· 111ys t..ri11 11 s 
Mt . Fr111t~1•r w a !i 1hou~~h1 t o 111 • :,onH'w lu·re 
10 England Mori·uvl' r , B 1·rn1a111 's dc ·a lmgs 
w ot h ~:nn l(..r <1 1:, plav ,, 111ud1 lcs,;cr rl1 ·gn,c 
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11 r , a1c. dc:-:.p1t.c th e ~ ... u rr1 l,1:1s allt·,.:.itwn!f 

for wh1d1 t,p 1s t he so le ,11,.1n:e. ll ermanl 

1101 only 1i1d uot imp ,ire fu;w Enn~cr , ·u1 1n! 

111 know ti u: .:,e ddail:i o f t~..art. ,·~ 11 1w1 dl h.Jns. , 

11.- ucve, CYt: fl k111ked th tH11'uu W tt E, h 1~ t't" 

111 the eye 1111 !11 a /1., , the s tnry w .; s pu t,h~h 

, .. I. hut i 1>n~e lo hi,n un ly onte uver the 

ldcpl1,111t. A1adcr.w,1 1<tlm11_. l 1<a l he J1,I 

""l ''"'" whether E,ingcr was , e lial,I., 
These acuuns ca111e close to the hypothe li 

ra l castt of ,11·t1, a l malice the Supreme 

f :nurt de8cnlied in St. ,-ln1<111I : a s to ry 

' 'ba st~d wlwily oo tan uo vf!r ifi c-d arurnymo us 

1.-i t'pl,r, r:e ,· a ll " 3911 II S ll l 7:12. 88 S Ct 
at l:126 Eri11ger was 1<l,,11t1lwd 1,y name, 

h u t he wa~ Ill a ll othe r respt•rL9 uu knuwn to 

the appte llecs Tht'.Sc a lle Ka l in n", w hich , le­

l, ·11dari ls rlaim were h~scd ~illdy nn ~:rml{ ­
•·r 's assntions . s hould ha ve l(one to t he 

JllfY 

We affi r rn th e Distric t Co u r t's l( r anl o f 

:;i111rn1ary j11 <ll(mc 111 as In a ll d a irns ,1f ,lcfo • 
111 al1011 c"'ce pl iit nst: add re ~st: il in Part V of 
1 !,is op 111i1111 . As to the latt e r , we n , ve rse 

a ml remand fur f, irt l,u p rocce1li11i: s con 

1i1 :, lt•11( with 11,i~ opin111n 

Sn o,- iJ ,,, ,·d. 

.. .____ ___ _ 
o I , n liUfoltU \,rn ,-t 

' 

.lamu I.. llltONENllllfU;. App, llant. 

V , 

Vice Adm ii-a l Lando ZF: CII . Chid of 
N'liva l l'eno nnel, et al. 

IJnitctl States Co ur t of Appe als , 

Dis trict of Col11111l,1a Circuit 

Nov . 1r,. 19!l-1 . 

Appea l from tl, e llni11•rl States llist r ict 
I ·,,11rt for t he l)i~1rict uf C11lu111h;a !Ci vil 
_ \t'tio u Nn . 81 -0<l!l:l:H. Oliver (;asc h . Ju,Ji.:e . 

S tq ,l1t·11 V ll n,,,:; ,• , I A'/,~ard t ;ra lf and 

Ca lYlll ~i lt' IIHlld Z, wa~ h rng: ton . I )~ :. were 

on th e ~tl;!g'.t' 'illon for n : he a n n~ l'tt hal1-c 

f1le,J by app,-11 .. ut. 

Ch adt:s l.1::il t." r at iti Ma, t,!arr.l IC Al~xau · 

tier, \V as hin~t.o n. I) C., were on t he sup­

fal! \llli( pelit1on fo r armcus curiae the 

America n Civ,I 1.,1,cr tws ll 111o n ,, f the Nil• 

tiot1ai t:Jpllal An·a. 

ALhy R ll ubenfe ld , Evan Wolfson , Sar­
ah Wunsch an,t Anne E Simon, New York 
City , were ,in !he joi n t brid .-.{ amicus 

rn r,.ie LA~IBll.A f,.,..: a l lld,•nse a11J F.,lu ­

r atwn fund , Inc ., ~l a l. in support o f the 

sul{gt; tum for r ehearmg en bane . 

Befo re ROBINSON . Chid Ju ,lge, 

WRlliHT. T:\M M. WILKEY. WALD. 

MI KVA. EOWAHIJ8, t ;tN S Ul!llG, BORK, 
SL\LIA and STAHR. Cire111t Judges . 

OR IJ El t 

On ,\ppd la1 t's !lui(i( es !ion for 

Reheann~ En B~nc 

l' LR t:llHIAM 

T he S 11 1(1(t'S l1011 for Ht:h~arlnl{ "" bane 
of Appellant. and the l,nefs <11nlc 1 cwnae 
in support 1he reo f. have l,eeo ,irculated to 
the full Cuurt and a maJoroly of the judges 

in rt'gu lar a .: 11 ve se rv ice h, l\'C no t voted i11 

favor th,·n•of On c<>11s 1<l en1ion o{ the 
fol'el(OlnJ(. ll 1_; 

OHl1t:HU 1. lay the Court. "n bane. that 

th~ afon•saul Sugges lmn for rehearing '" 

ba ri c is de nied. 

Op1n1on rlissentm1; fro m den ia l of sug• 
ges l ion to h,•a r case ,·n b11n c fi! t'd by Chief 

Judg e Sl'Ol' fSWOOll W ROBINSON . Ill . 
a nd Citc 1111 Jurll{ es WALD. MIKVA and 

II ARRY T. El)WA£WS. 

Slal>!rnencs uf Circuit Judges GINS­

BllRG ,rnd STARll are alt.ach...,J. Also at­

t ad1t•il is a s lat e nwnc u f Circuit Jutlge 

BllRK , joi ne,l hy Circ uit Judge SCALIA _ 
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SPOTTSWOOD W. l!OUINSON , Ill , 
C hief Judge; WALD, MIKVA and IIAHHY 
T. ElJW A.RDS, Circu it J udges, d1~sen ting 

fr o m ,lenial o f s11gges t11,ll 1.0 hear ca se e n 
ba11c: 

We wu1,ld vute l.o vacate th e decision of 

the p ane l and to r e hear the mall.er btfore 
the court en bane This is a case o f ex­
treme importa nce in both a prac tica l a nd a 

juriepnuJentia l sense For re asons dis­

cussed l,e low. we do not tl,ink tl,a t D,,r ,,. 
CCJmmonww ltl, 's Al tonwy, 4l5 IIS !IOI . 

96 S Ct. 1489. 17 I..Erl.ld 7!il 119761. n_(fg 
mem. ~03 F S upp 1199 !ED \' a .197!i), 1s 

contro lling preced en t here Moreo ve r . we 

are d eeply lrnuLle d by the use uf the pan­

e l's decisio n lo air a re visio ni s t view o f 

constitutional jurisprude nce . 

The pane l's extrava11an t ex ege~is on the 

conslilulional right of privacy was wholly 
unnecessary to decide th e ca se hcfo re tl ,e 
court . The rntio dec,d,·ndi of the pane l 

decision 1s fai r ly well sla l•·rl 111 !he la ~l 

pa.rai:raph of the o pinion . Juns ts are ir,•e 
to sta te the ir pe rsona l v iews in a va ri ,•ly of 

for·u,ns. hut lhc o r1iriiomi of this nmrt are 

not prope r occa:.nons lo throw dow n gaunt 

lets to the Su pre mt' <'uurt. 

We f intl parti~ularl y i11appropriat,• I he 
panel's attempt lo wipe awa v selcctt:d S u­
preme 1:ourt ,lcc is ions i11 the name 11[ Jlirli 

c1al restraint. Hei:-ardless wlwther 1l i, th,• 

prope r role of lowrr f(cdnal ,·1111rls I• > "er,• 
al.e 11 ew con s tituliu11al ni:h ts." /) m n ,·11 

bu,-9 ,, Zt'Ch, 741 f .Ld 1:l8R. a t 1:1% (II i; 

Cir . I 9841. surely 1l 1s not lh err fu1u·t1011 to 

conduct a i:enerat sp rmg cleaning o f c onsll · 

tul1onal law . Judicial r eslraml l1ci:i11 , at 

home. 

We object m oe l slronl( ly , howe vn . not lo 

what the panel op inion rloes. hut to w hat >l 

fa ,ls lo ,lo No maltu what d se !ht' opm 

ions o f an mlermedia~ court may prn pn ly 

include. certai11ly they must still app ly fed­
eral law as artic ulat<•d hy the Suprl'lllc 

Court. an,I they mus t aJlply it in 1(011, I faith 
TI1e ,lecis1011s of that ('o u r! rnake cle ar that 

the cons lit ut1ona i rtl(ht n( pnvacy, whatev­

er its genes is. is by 110w firmly es ta hlis he d 

An mtermediale jutl ge may r~l('rel iL~ pres• 

ence, hut he or she must apply 1t ,liligently . 

The pa ,e l opinion s imply does 110L do so 
I n•teaJ of consc ienUoo, ly atteu1r,ting to 
discern the vnnciples un,lerlyir,g the Su­
preme C ,urt 's p r iva cy ,le 's ions. the panel 

has in e ffect thrown ur I.he ir ha nds 11nd 

dec ide d to confine those rlecis ions t.o tt.e ir 

Cac~. Such an approach to " interpret&· 

lion " is as d ea r an abd ication or judicia l 

r es1,011sibility aa w,,ul ,I be a ,lec is io11 np• 

ho l,ling a ll privacy da ims the Supreme 

Court had not express ly rejected . 

We find complete ly u11convincing the 

sugges tion that Doe u. Commo11wea ll/1:, 
Atlor11ey controls this case In Doe, the 

Supreme Court a ff im,e;I wi thout op inion a 
three·J\Hlge ,llstric t co u rt's dis missa l of a 

pre-enforcement consti tu tiona l d,allenge In 

a st:,te criminal st.llu le . Oronenhurg, by 
con t ras t. challe nges !he constitut io11a lity of 
his dis, l,arge 1111 rsua11t to ,1 milit ary r egu la­

t 10n not e xpress ly authorized hy s ta tut e . 

To ho ld Dronen burg' s claims ho,t.~ge to a 
onc -wnnJ . ummaty aHirma.ncc ,fis rcganJs 
11,e w1•ll ,•st.;1lil is l1<: d pnnriplc th:.t :i ud , a 
,li, , , .. ,H ll<lll l,y l111, Sup.-r111c c .. urt ,k,:irl,·. 

th e issue he lWl'P ll the pa r ti es 011 tlae 11ar· 

rowp s t po~s ililc ._;rou nd s . Su .llan de / 1•. 

llmdl, ·.1/. -1:!l 11 .S . 17:1. 17fi 77, !l7 S C L 

~:!: IK. :!~-l!J-l l . :,:I L Ed :!, I l!l!I !I U 7) lt••·r 

r 11naml. F11.rnn ,. St r111 /.,·,·[1. 11 '.I 11 S . :t1:1. 
:1!11 n . !I~ s n :,: 1:1 . :i -lO ·11. l l I. 1::,1 :!11 

!i2 1 (1 !17 :i l (ll urrn. t: .I . ,·unntrrin~ I 

Mort•ovP-r, tlic Cuurt ha s dl'arly imfic;,tt!ti 
ll, a i the IJ,w iss ue remains 11pcn See c.'<1r· 
1·y 1•. 1'1JJ11duliu11 .'frrr1as ill lernu/1<1na l. 
~:ll (J S (j78. fiflH ll . 5. fi!I I II. 17. !J7 S CL 

WIil . .!018 n :i, ~1121 11 17 . ,-,2 I. E ,t 2<1 fi75 
(1!1771 (' '(T jhe Court I.a s not ,ldinilivdy 

answer ed the rliffin11! q11cs 110 11 wlu:t lu•r 

aml to wha t eK le11l the C,111s t11 11tio11 proh1h­

ils s t.at e s1a1111,,,, r ,•i:11l:it i11 i,: (p nvati, con 

sens1ial sex ual! hcha vio r anw11g udu lts ." ); 

Nrn, l'ork 1•. liJJ/rnqer. -· I! S. --. 104 
S n ~'.132 . 8 1 1..E,Uol io 1 {1 !184 1 1<lisni1~s­

ing ~er!iuran a s 1mpr ov i<lc r,tl )- l(fante d). 

Eve n we re we con v 111ce1l by Judge Ci11s­

burg's we ll -inlentione,I a tt empt to j11 s 11fy 
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it ., . pan el dn .· 1sw 11 a~ a simple applicatwn of 

0 11,·. we wou ld s till V1) t -e to varale tht• 111uu­

in1 The t1pu11on 111trpo1ft~ to !i lh ' ak fo r the 
,·,u1rl th r•,ughout llw text .. uu l Wt"' canuot 

111d11li:e iL, t wclv l' pai:e att:u· k on the righ t 

nf privacy as a harmless ..xp,rni i,>n or a 
p1 ·r~1111al vie wpo int. Cf Drm1e11bu1·g, at 
1:1'.Jli II. 5. 

J ,, its eagernt!ss ln a1Jilres~ larger i~ s ues, 

llw pa ne l fails e VPn to apply seri1111s ly the 

I,, " · r,•1111i re111,• 111 that tlw, hall1·<1~.:• i rcl(ll · 

b• ion he ''r.attoo;.tll y n •l,1 l1·d lo a pt•rtni ss 1-

hl,• ,•n,l. " Th~r,• mav 111, a ra ti ,rna l has 1s 

f11r the Navy\ poli,·y ,,r ,lisd,ar._;i111( all 

)a ,. 11111sex 11 als. l,m 11,,, panel 11p1n1nn plai11l y 

,I ,,., not ,lesnihe 1l. The l!a111:•irs l, y1,othc · 

s 11,•d liy the pane l prn vi, le pat en tly ina,lc­

'l ""te j11st.irh::iti11 11 fur a han an I ,,m,,sex u• 
ahl y m a Na n tl,:it indwles 111 •rs ,rn nd nf 
l,.,t l, sexe~ and pl;u-es 1111 paralh·I ban on all 
11111•s of hcfrrnsernal ,·omlu,·t I 11 dfrct, 
li lt' Navy prt!surncs 1hat an y h,11 111,o•xtta l 

1·un, lud cons til u l eH t' ;l t1 St! for ,fo;d1aq~e. 
l,• ii 11 tr~af !i prnhli>m:,, ans 111 i,.:- froni hcll'ro4 

s ,·,11a l n •lal ion~ 110 a t"as t• l•y •rasc ha ~a~ i.:iv • 

lf•1~ fair rt·Kanl tc• t lw ~,irrou111 f111..: nrnun 
: 1 11,.:.1• • Ttrn, d1 ~panty in Crt ' iltHtt ·ot ,·aJl!J 

(1 11 ~•t.'rtous «:11 11al prolcrl1on anaty~ 1s . 

\Vt! intimate n1J ,·u•w as 10 wlh:th e r the 

, 1•11 :i tllut1tui.d nJ~l,t o f 1,ri, acy c•1H:01n p a !1st•:, 

.1 r,)!hl to P ili!:1g 1• 1n l 10111tH, t 1 xua l nmdu,:t . 

1, l11•11ier mllil a ~· rPJ!U lations warra til a rP 
l.1 \1· 11 --. 1.a11danl " ( n ·v 1,•w. or w ht·lh t·r the 

N. ,1 v poliry d1.,ll, ·111r•·•I in lh1:; ,·asc 1s ,1lti 

1n.11 PI~ s w;tama lill' \Vli;u we ,lo 111:unt~1111 
, .. : hat lh t• pan e l f;11l1•d to rt•: ;o ll' P. 1111y of 

th 1· 1e ct1m pell111~ 1ss 11t'S in a s al 1~fal'I ti) 

I he dh~n11ng , 1111111011 l)('11J\ ·1ud1u.- f rc:­
~11 .11 nf· oul u t ~h.l JN' 111 , 11l{gt"~llng th ill 11 1-s 
111 111ropC'r lor l11w~ 1 I, dr1 .d t 0 111 IS r vtr t u pro 
1.,,\.(" ",p1 111~ • h-Jrn , ,t( ·· 111 du: Suprc111r (oun 
111 m v view, h1""'cr 10111 1 111dt.:r-1 arc- n o t 11 l,l11fcd 
111, n.lc Ii• l h.: I.JW 1c:v 11· ,1o.1, 1· ,1 lu ~1vt' u ~s pun~1hd1 • 
1, fl,, ind11 a t,11 ~ a nn :,1 l rt1 . • md fHOJ"l4 J) Ulf( 1ht: 

d11 t, IHIII ol, ·•r\111hr, c111l;d1t c nmn1t fr nrn tl1 g h 
t ' 1 \uthu• !IV · .\<.t , ·,,ue,I Swlr f ,, ,\111r 11 ,w. t104 

I : ti H60 ~~, t!, I tu· IIJHJ) (flal.:c:-s , J , u1111ur 
1 •11,-c t h , .., ,I \ H"W , 111 whu h I lu v~ H'\'(' I JJ 1111 u·1 

,, trc l .\N. , · ~ . l li-11,r ,. llurr'il. 7 18 F .:?,f 11 \ 1, 
I lti2 bi ti> C t 11 1'1tt I) l , •Hll111 1 c· 1h c qu<·,11011• 
1;1 ~, 1111"\ l rn, \ nl l',111 I , . /t,rn, .1] .1 tt $ "'>1 tJt, 

'1 r, I f 'i"i . n l ft! !,I m~ f flHt.) . WIiii ,, , 1nr 
11n c 1frm on the ,11nt qH 111 l1hc 11~· .,. ficllned l, y 

IMPOO Wtrf:!Fdttlr::t:t 

ma1111er ll t>1·a 11 s,• we 1,., 1, , ,.,. that lht' panel 

s uL~t 1t11l•••I 11.s u wn ,luc1r111al pr~frft'nccs 

for the ,«11st1tu110nal pnnc1µl-,s ••sl:llrh.shci.l 

hy the Suµreme Court, we wou ld vacat.t, tlse 

decision o f the panl"I and h ear the ca.se 

&new . 

<a NS lllllH: . Circuit Judge: 

In r hall enl(lnl( h,s ,lis chaq:-e for engag· 

inl( Ill homosex11al acts in a Navy harr.i cks . 

UJ'l ll' il,1111 ari: u,·11 tl, at the rnw luct in •1ues ­
ti11n f.1IL w ithin the zon~ o f rn 11s l1tutiun11 ll y 

1•rot t:clt•, l pri vacy TI1e panel field that. 

e ither llf•causc 11 f the liindini:- dfrct of the 

Supre me t ·ourt ·s summary affirrnance in 

lJue 1• c,,,,,m,11111·,•n/lh'3 . lttorney. ~~5 

!JS !IOI. 96 SCt 1-1~9. 47 L.F:d:!d 751 
(t !J7f.) . .rnmrnnnl.v ,,jf.q ~O:I F Supp. 1199 
(E.D Va l!l7r.1, or 11n the laas is nf pnn,·iples 

St't for th Ill other S upremt• Court ,leos~•ns , 

the N.1vy·s ,1..termmauon co11l1l 11ol he over• 
turnecl I ag-n·e with the (i r,;t lia ~1s o f that 

lw l,li11._; Su 11,.·h , . . l/1m11J11 . I t :.! US. 

:J:ll . :IH --1:,. !i"> S l"t. :!i!:11. ~l:l!J -!)(). ~5 
L.E,I :!d ~:!:I t IU7:,I 

It 1:-; tru t• that. rn tts ,11!->t·u:-.su•n 1,( ihe 

alt en1al1Vt• l,as t~. lh 1: f·JUt·I llJHIIIHII .11rs a 

j~oo,I d, ·Jl more (hau '11" !Hh1lu11t uf the ap­

Ji.•a l re1 tt11rl'd 1 .\jJ tH·lla 11t art<! am,n 111 

SUJ.!ht •s. t111 J! rdwar11 1J! ,·n kuu:::. ~tale ,h'T.lve 

r 1n1t·4•r11 lha t ttu• 11aru)I "lilfllfln's "hroad 
scope" ,·n •.n1•-; n1rr, •~ pc111dtnJdY hr11a1I la w 

fu r lhL• 1·1r,·111 t .1111 1. HI s u ,loin~. "Wt"t>JJ:i 

a\•: av prwr bn<l111 .trk hu l,IIHf.! S .in1I ,li\·~r ­

gt·III a nal p ,cs 

TI il' ,·n11r P1 n 1:, 1111\\ arr:111h.:d Nu s 1n~ le 

pan,•1 is lin:n, ,•J tu 11p, t'l prmr panel rul -

Jut: pi, .._ t" , U . ( oJPf>C'' A, /lr i.J. .H lu br1t u/dr"1 ( ·1.>un 
fl /. hu· 1 ll~p-.. ,nm~n, U/ rhr r,.,,,uurv t'l 19 F 2d 
9SI. ,,,, ~'\ 1nc c11 111112 1 ht11HIIH<'IH.(" qu(" S 

1ion, 1,1it, llftt" fll' 11f Su1H<"rfll: t. · ,11111 pr cc.·t""dc n t ofl 

-urne 111 uuetr,t) · h·sl l11t 1ldt' 1.muung ~u..nJ1ng 
lo :,1hd, •t~ u l H) .-4mtnt oN 1,u,,,l, 'w'n· Cunutt. 
,. Wrb11,·, . 1:nr !ll!1) 1••11> (C11 l <ll'IIIW.ald, 
J) ht1111 t: . mfo· a lhl ( 11,,,,.,.,, & llraif I. t ·11,1td 

Sl t.J h'S I ' l·lti u ti ~S t= ~J 1l 5'l 119J - (,J◄ ,ocCir. 
JQ81 t t \\'1lkn . J . J1 , " 111 ,11 ,d 1, ,11('" , l uuung ~~m 

k ~)I II'"\ :, 111 h ,rh tu n.n, t-\ trlt:t,h4t , . ,1nJ~,1. 
-U! l! S 7'l ,,._,'-.ti .-- ' ~"' i' I t t,t : J .:'Jl\ 
t 11)/1)) _ .wd ,h pin 111 -.. ,1 , 1 ,1•1 II. -' "6 l S ,'118, 
102 !> t, !157. 72 I t ,J :J 572 I 1~8H 

r · -, tr n 



1582 746 r' EIJim AL llEPO ltTE ii, t d SEHIES 

ings , landmark or commo nplace , or to im • 

pose its ow11 philosophy on ' ' the court " 
The pane l in t his case , I am cvnfide 11l, ha,l 

110 design lO sr>eak broad ly am! definitiv e ly 

for the e1rcu1t. I read the opinio n's ex­
tended remarks on constitutional inte rpre­

ta tion as a comoneritaria l exposi t ion of the 

opinion write r's viewpoint, a pe rsonal state­

m ent that does not carry or purport to 

carry the appr obatio n o f "'the court." 

Because I am o f the view that the S 11 

premc Co u rt ' s d1s po,dtion in /)or. font rnlo 

our judgment in this c~se , and that th e 

pane l has not lied t he court lo more t han 

th a t , I vote ag~in s l re hrnring th e ,·a se e n 

ba ne. 

SLa teme nt of Ci rcu it .f111li;: e HOH i{, JHIJi t d 

by Circuit Jud~e SC,\ I.I A 

BOHK , C1rr.u1t Jutlge: 

The dissent fro m the cou rt 's ,!~11,a l of lhe 
su~gestio n o f re hean 1g ;•n bane 11 11.Je r 
lakes to chule t he ~and for ni1i c1w1g the 

Supreme Coun 's nghl lo privacy ca ses and 

fo r fai ling- l,0 extract <lisrcrnihlt· pnnc ipl" 

fr om t hose cases for applicalioii hen, 111 

ra ther extravaKaul terms the d1 ssi•nl a,• . 

cuses the (lane I ., f such ,ins as al lo, mpl 1111: 
to "wipe awa y" Supremt! t ·.,,utt dt~ ,·i:-; wns. 
o f "th rowl inid dow n 1: :ll111tle t.s·· lo 11,a t 
Court, and "cond11c4 ing J a J(t ·11 era l s p rinK 

cleaning of cons titut ional law " W ltilc rhe­

torical excess may he a ilo wl'tl 111 pa,; s, we 
t hink that un<lerl ;· ing il in this 1ns wrn ·,, . .re 

serious misunders t.andiri~!S that n ~q nin.· a 
response' 

In the first place, th,, <lis s ,· nl "' l'T l, ml, ,; 
l,oth what we actuall v d ill a nti th,· 1" , 1· ·, .,ll v 

I . Thir disun1 al'° ohJt <h to " ' " , h,u ,, •· on 1hr 
Supr nnc c·ourt·s ~umm arv a llitiu JtW l'" 111 /Jo t ,. 
Comm un wu/JI,·, Allo,-n~, Jo, RH J;,m ,11 d . ~ l~ 

U .S. 901 , 96 S.CI . "89. H I hi 1d 7~ 1 11•11t. ). ol 
• J1ili' 1CI ( o ut I 1odg 0tc1H 1ha1 u phdd .J ~I .He 

!i.U1ult m1.king it a crnm n ul olf r11Sc c: 10 , ·11 1• .1~ t" 111 

prt\/ilft l.Ofls.cn s uc1 I homost",ual ( uudm I Snu c 
the Na vv, rt-gu l;n 10n 111 1h1\ , a ~ 1s 1f .J tl } !lung a 
le t\> dr a 111c l't' l lrtnwn 011 1hc liht" fl 'i .. 1 ho,uu 
M:llu ii l ~ 1hau 1hc- ~l.tfull.. in /Jot: . 11 111u ~1 foll11w-. 

on any (on ,: cl\l ithfr r Jlloriak thJt c.o ultJ hr ..;1vn1 
for O,~ - th a1 1f1c 1rgula11on 1<i ~ on , 111ut1onal. 
Thc diuctu t ru•, 10 t: \adc 1t11~ :i. 11a1ghtlorwJrd 
analvSc,~ h,, 1t lvmtt on the Cow1 ·~ s11g_gr!>llon ,n 
Carn • ,, P1>p l-4 idl1on .">l"n 'h t.J: lm ~rnauo,,a l. 411 

for it. The a('r,i-11.rnl 1:1lcd a ti t•r ite~ of 

cases --- , :rr,U'(l /,1 I '. ( 'u1111 ,·1'11rul, :un Ii S. 
479, 85 ::i <'.t . lti7H, 14 L !-:ii 2d f>IO O!>ti!il; 

Lo11"'9 t>. l'ug , 1w " :1813 11 S I , ll7 S Ct. 
i817, 18 L Ed 2d IOI J (196'1); E 1., en~ladl ,,. 

Ba ird, 405 II S 4:18. 92 S.Cl. IOW, :JI 
I.E,l.2d 349 0!17~); a nd C,H ,·y , ,. Po;n,!a 
lion Se ri•ices lnt,·nrn twnu/, 1:11 11 .S. ti7R. 
97 S.Ct 2010, 52 (. F.,Ud 1;7 ;, (t:17'1)-- which 

he cla imed es tallh!<hed a pn rn.:y rii:ht lo 

engal{e ih fwm nsi:.~ual ,:oniluc l. It wus, 

the refore , e s!, t 11(1ai 1l1at the pafu•I t•xa1tu11~ 

those dec is i,, m, lo d1: ter m11u, wlwtl, r r th o: y 

tl ul e nu nciat e a pn 11r1p l1• so broa ,I. \V e 

•1uote,I th e pi vota l la ng ua ~e in <!ad, ra,;~ 

an.I concluJ ,,<J that no pr111 c1pl i, h:111 hc,·11 
a rli t 11la t ctl th a t 0: 11:il,h·d us I<> d1•1t: rmint! 
wh,!li11:r app,•11 ,,ul '; ,·a,,c fell withi11 or 

w ithou t that pn 11,·11de 

sta nces , we t hou1(h t n 111 q,r111wr for a ruurt 

o f ,1pp,~a ls: t,, ,·n•a tc ,1 new ro u :;; t1L11 t10na l 

r i1: h1 uf lht: ~o r t ,1ppt!l lant ,ou1( hl. T hat 
m111 ·h i:i • e r aud ~, :-. tra 11: htfor w,1ni ,•xt• t~" Sl!.i . 

The ,Jisscnte rs appear 111 l,e t' Xt'r<: 1s e,I, how ­

t!Vf' r, hcc aH!1t! ll 1t: 1'1rn1 ht !<. 1011 that w 11 {'<,u ltl 

no t di ~11·ov, :r a 11111( ~ Ill)~ p r 111nplt· 111111,·d y in J! 

th1 ·;H· ,·,1:,;~:; =--- •· •·111:, 1,1 1111•111 .111 1111plint ,· nti 

1·i:'l m t1( ihc :~11pn• 11H· C, nirt' ~. p,•r fo n nam·t­

iil thi s a rt·t1 So 11 111 ;1\ I,., li,i t . 1f :,o. ll h~ 

impli ,·d ,1SSl':1s n ,i •nl \\ a:-i llh ' \ 11.d1I, · It 1!:i 

diffini lt to ~ flll\\ l., n \ lo f t ' , ld• lh t• , ·0 11d11 -

s iu n I hat uo 1,1 1111 q ,i.- ,:, 111 ~, 1 ,·r u1t1h~ 111 d1 ·1·i 

~ io11 s wH houl :. p 1•m11 1i : lo , I'll ICl/.t' l h w 1,• d1 : 

1·1s io1 b Uatl 111tr r 1• ;1I p11q 111 .- t ' l1i ' t ' fl l o pro 

p 1i:,1• . .ts i ti~- d 1:,., 1•11 t . . ;a \.'~. 1 li ;a l I h 1he ca~,1·s 

he 1·lim111au ·d I 1 ,, 111 1 nn .,1 11 111 11111ai I.a w Wt• 

wnuld Ii ;, \ ,, •n1! ;q : 1·d 1u ,\ 111111 Ii 11 w r 1~ 11 \l t• n · 

s in~ ;111 a ly:11:--. t '1 ;111 \ ~· 1t1 1d1·n 11ol\ ,\<1 It 

IJ S ti1 H fi ll 4 11 ,, ' •7 ...,, I -~11111 :1111 u 1 / '> 1 
I F d 2d t-, 7 -C, j !') 11) tl ul 1h.r /J1•r 1•, '. 1H' 1n H,1,11 ; 

opr11 II •~ ii uc 111 ,,r·h : ·,c1hc 11!,H lh t' I\S11e 

1ern.l 111 ., 11fH' 11 .1 ~11111m:tn .1ll i,ma n, •~ doni no1• 

l ,u f't 111 ..,,,· full I illl ~ak1;1111111 ,,I i ii<" 1•. ~111: hv the 
Supu'm l' <"rnH I I lui , .., .1 11 1h1• bnti;llilf(t: f111m 
Cu rt'V , u ~ ltn l ~ lt111 11 h a -. .., ,,:Oll·d 111 /lu J, 1· 

\l,rawl,1 . .t.!2 1 S : J:! . U -1 ..j 'i . OCj '~ <'1 .!~A l , 
2:?8(- . •)(t ., , I fd ~ I ~: ·t 1 t1 17-=. ) 1h.11 ·.111umarv 
aHh1na111 t!$ h v the <; 11p11·11n· ( oun """ tufl v 
b11u l lf1!! 011 1hi: lou. 1: r lnfrt ,ii u1 11 rl'i , .1 11tl ( ·.,,.tv 
dot·~ 1101 l \(' 11 lzHH 11 t'1n ,\ hC l km.:r ( 'L1rt•v 

(jfHH,t 1t.1ir.11h 1h c i.11!. ~t·n?° s 1d 11 s.3 I lo l u llow /Joe. 

---------------------~---......... , ... ~ 

~ .. ·.~'fJ/iii&Wrei'l#f1 ¥~:Nffiiil 'Wi15$3ltt:~6iii'il-im'iWM\r'ii'f~)ffl¥l'ifllWiAAi:iW! 

I _,,, 
ow ,NEN 11 11 n, ; • . n :, 11 

u. I" . w,• saail ilO 111on• 1h:1n w t,. t h o 11 1{ ht 

1 ·qu 1n •1l hy tlu! a pJh· fl a o L·:-. .1 r ~ 11ou•11l 

I Inles!:I !he il1ssen t l1t•h1tv,,.s tha l we ar e 

·dd,ged lo dis sern hi<!, 1•111mcia ting :i urnfy . 

"' '- prt.,,·1ple w here w i• lhi n k non e ,·xists , 

' '" '" 1ls ,u , iy cri t1,·1s rn mus t he w,th ll,e 

adi•1 p1acy n( (IUt .1 11a iyr. is r illtt(ir than our 

l111 11 a Ci,fcs ~n,at crit il ism . we m.i y noh!, 

"1 H•l1l h a g<,rnJ tl l'a l r, ore peL uas tVt" if 
d ie 1liss.,, td s N for th (as it nmi,pH' tH111~ ly 

, h,I non 1h,• 11111fy inl{ pm11:1pl~ that Wt' "" 
nh rwusly ov t•d 1,u kt•d . 

( ~rn tra ry lo lhe ,l1ss t>r1l ' s aSS( ' r11 <H 1. more­

'" •·r . th e pa nd opinion e~plaine,i llw ration­

al l,a s ,s fo r t he N avy 's JHt li .-y wi lt, n •, p,•c l 

111 11v r•t1 IHHH hS t.• xu a l ,·011tlu d S lip op at 

::11 :! I W,! , a 11 u11l l ~tke :,1•ru,11 s ly lh~ 1Jis 

,·,··11 ·s ,, !I J.! J:r,,t mn t ha t lh1• Navy may he 
4·, ,11 ·,1 1t 11tior1a lh· n ·quan•d to tn~al h l' tPn l:a• x 

11. d ro ,hfud ,H HI honw:-. ,~xua l 1·uod u 1· t .i s 

1·111..- r n11 ,r all y 1'4f Utv al,·,1l or a ~ p o~ 111 ~ 

1••11 1,d da n ~ct s t r, lhc N;H y's m J:-. :, iun rt,~. 
l;1tn·1:-,m Iii Ul(:!;P matl i·c, ri ia y or 111oy not 

1..- ;1 n arj(H;d,lt• morai ~.t ;uu·t• , a p o 1ul l) 1al 

\Vt' a ~ a 1·,>urt i ► f app1· a ls a re 110( n·qui,t>cl to 

1dd n ss . liut 111 ur<AI r c•l,il1 \/ ISi11 IS li .-n llv ;i 

.·11 11 :il lhHlo n al ,·nm ni a rnl. 1wr 1~ it , w e are 

1·,•rf a lli . th1• mor--:,1 s t.a tH"1• or J larJ!C rn;q1Hi 

, r ,tf nav a l 111·r,11111wl. 

Tho11gl, we 111111k lhal our aualy s is of tl11, 

J' ri \ ar y c;1st·:-. Wa f, lu1th rt'4JUll"t!tf .u ul a c ru · 

1.11 1· . W I' 11>1111< 1t wor th :111,ln•ss in~ tlw r :,th 

er n1r1nus Vt'f ~ ltln of the cltillt~S of r ourt s ,,( 

' ll 'l';•als th a t the .l1ss~nt url(ts . It is n ·r · 
,audv re fr,·s lung to s,•e '"jud irial re straint" ' 

;,,,hrn' i.ll.N J wi1t1 ~uda a r tlur . hut WP thiuk 

I 1,,. di ss i: 11 1 1111sapprd11•n,ls the concept. 

" ,l qd 1t' iill n •straint'' 1s s horthand for the 

p l·1lo:,npl1 y tl1al t'lHlfl ~ 011t,(tt1 11ot to inv luie 

flu• ,Jrnnai11 the f 'ons t11utiuh marks oul fclr 

di•nu11·ralic rai11er tit an jmHcial governance. 

Tlo :11 philosophy ,1,ws 1101 ev1•n r!!mnl.e ly 

•"ll' J:1•s t that a rnurt may 110! u [ (er criti• 

f i:. 111 of l'Oru·1·pt . em11loyf'd l,y n superior 
1•1111rt Sonu- , c·ry ~~ 01t11cnt ju rists have 
il ,111t' jusl that ;11u l lia.v~ 1l1t•r1.)hy ('tHllr ihut • 

•·, I 10 t he i:rnwth an,J rat ionality of le~a l 
,t .. t1r111e . ,',',•r . ,·9 .. S11 /,-rr1n , , ..lnu·nrnn 
l.1 •1 111w ,~( Pn,1t · . ..;.-; uJ1111l ll11sdu1/I , 'f ub:( 

t ~~~ I f ~d I Ot i.t l!Hb I ~d I . rr I ~1. OJ 4 t'n,•11.fhr . 

J J l 1' fl( 11 ' l l l lt l,! ~ 111,1 1·11i.· l ·, 1111 t 1· , 1:-. t · :i lu,lt l111~ 

pro fc:-.s 1unal l ,a~t'l1a ll , ' x1•111pl lrom ft..•<lcral 

,rn t1r.rust lawsl , Uni ted St11t,s 1,. Dnrnis. 
H!:l rid ~Ill. io7 -;! 12 il,I Cir 1950) IL. 
Hund. J ), 11/}'d. :14 1 ll S ~!It . 71 S C. L 1457, 
% L E.:,1 I 1:n (19511 lcri11c1~1nl( SupN'me 

I ~,ur l° s cx µli catum and ai,plkation of thi, 
··cJ,,.,, anti 11r~s~nt dani:rr'" lest. and pro­

JHH ll\i! a r,•f, ,rmulJli,Hl ,tf that tcs l which 
I lu• I '11 11 rl pnn·1·c•h•tl to :ipprnv~. :U t II S . at 
:,JO. 71 :.; n ;h x1m. ( 1rHi,·<I Sta tes , .. 

Holh . ~:17 F ~,I 796. HO I (l,J Cir. 19:,61 

tF, a11k . .I . ,·om·urr111i!l icriti,·11ini: the Su ­
prt'OH! 1 ·11urt's ,Jecisions affirrniog the con­
s 1itt1llo na li1y or J n n bs re nit y slattl t t' as 

<tvP d 1H1 k1111: a va ridy of his 1or1,·,d . so.-iolo.r ­

ieal , Jn.l ps yd,.,J,,1;1r al ~rot111<ls for ralhnl{ 

llie co11,ailt1lhJll~lity uf th,• stalul<: in t,, 

:111t•s tio ul Sa ulso Ar;,,.1,1. Judyr Jao m <' 
Fm 11!.: . ~~ II l'.1111. lh•v ti:l:I , 1;:1:1 l l ~!i7) 

(' 'When [urccd hy .,l<!n' , frci su to reach 

wlial ht" ntn:;1d1•n •ti .111 1H1d1 •~ 1ralJlt· rt>su lt 

IJutl1; c Frank J would v. rite a 1·oncurrin1t 

u 111n 1on Jlhtl,tl 111g tlw l'rohft-m ;u11I l'lain ly 
:-. u~~! l'S tU1 J.! t hat 1·1ltw r dw S1 1pH'Uh' Court 
or ( 'onj.!n•~s do ~ut11\~tt1111~ ;t h Htll 1t It wa s 

a u1 1HfU t.' ,,ud li ~t fu l k·d1i11qt1l.' wfu·rd,y a 

low1•r r our't JIHl~t~ ftl\1ld pav ;1Jlt·J.{la ru~e to 

pn·1·,·d l.' 11t aod at tli,· sa m~ tune t·rn:oura~e 
1111· p roc,·sses uf cha 11(1• ") N11n,• n ( the 

juch:•·s nwnt1011t·tl 1 11ultl ht" d1arat·Lcn zetl as 

lat.·km~ Jtt tl11·1al n ·strau1t 

Th,· Ju1h,·a; ,I 111,·rardn is n11I. as the <lis ­

s t•n l secu1s to supprn1e prnp-erly m<k1dle t1 
,>n the m1litarv hierarcnv 1n wh,d, ortlc~ 

w.rt' not ooh earrwd 1,ut lmt arn~ J1l~d with· 
nut .u1v ,c)(prt·s s 1un o f ,fuui>l. Law i.s a n 

inh: lkc·tual s y5tc•m and fOUrts ure not re­
•1 111rc,I 1,1 .,ppro,·,, 1111 r rnirally any itl-,a 11,J. 
vanct•tt l,y a eonstitut1on.1llv ~upt'r1or <"'tlUrt . 

Lower court J lltll(i'S ,,we the S upreme 

Cou rt obl.',lien,·e. nut un,,ucsl111ni nl( ap(lrOV· 
al. Without o be,lil'm·e l ,v luw er rnurl.s. the 

law w,at1ld h t.•1·0111c rhans Withou t n>a · 
soncJ t·riuc1s1n , th~ la"'- "'•'•H~ltl lutnm,e less 

rali11111il :rn d r,•s1.,u1sl\"1· 10 tl ifficu lt ies. The 

fa ,·t lh :i t ,·ntirism <11:n n11ne from within 
the jutlil'ia l s\'s lPm will ,. fl ,· n 111ak<• it more 

rn lua!tl e r a tlin than i,•~s . We sa y this. 
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Jamn L. DRONENIIIJIU;, ApJ)<'ll1rnt, 

v. 

Vite Admiral Lando ZECH, Chier or 
Naval Penon nd, ~, al . 

No. 82- 2304 . 

United Stat.es Court of Appuis, 
District of ColumLia Circuit 

Argued S1: i,t. 29, 19b3. 

Oecided Aug. 17, 1984. 

Re heari ng En Banc Denied 
Nov. 15, 1984 

Discl,arged Navy pt>tty oHicer hrnught 

action see king to e nJoin discharge and an 
order fe r his reinsta tement. The (J1111 ed 
St.au-s D1strirt Court for the [)is t r id of 
Columbia , Ohver Casch, J , re mlered sum 
mary judgment for the Navy, and appeal 

was taken . TI,e Co urt of Appeals. O,;rk, 

Circun Judge, held that: (l) 11is tric t Court 
had subject -rnatler j,msdiction . arnl (2) 

Na vy·s p<i liry of nianclal ,iry ,lisd,aq:i- [or 
horno ~t.>xua l cond1ict dot1s not viora 1i~ 1·onst 1 

t11t1onal rights to pr,l'acy or 1·q11a l pro t,,,. 
tion. 

AlfirmP,I 

Opinion on rehearing , I.U: .Cir .. 7Hi 
F.2d 1579. 

I. Frdtr-al Courts e=> IHI 

Dist.ri1· l court hatl J11r1 sJil'I ion ,.f a.-t,on 
by discharg-ed Navy petty ofri, ·<'r rha llt·n1: 
ing constitut,onahty of rna,uiat ory ,tis ­

rhar~e for homose xual rn n,luct ', 11 S 
CA . § 702; 28 USC,\ ~ 1:1:11. Ii SC A 
Cons t Amends. I , 5. 14 . 

2. Court, -it60i 

Supreme Court 's summar~· disposn 10n 
of II calle constitutes a vote on the merit~ 

and aa such is binding on lown f,:ili:ral 
coun.s 

3. Arm•d 5,.,-,lc,a <i='> l I. ~Z 

TI1e n11lit.ary has rwetls for dr sc 1pl1r1e 
a11d 11:ood order 1us ttfy111g res1rirt1on; that 
go beyond the needs of c1v1han societ y 

• S 111,ng bv d t·.., 1~n;u1un prn\uanl to 18 lJ SC 

4. Con•liluthrnal I.aw P R21 IO), 2~2. lt3) 
There is no constitulinnal right to ,·n­

gage in homosexual conduct and , henre, 
Navy 's po licy of ms.ntlat, ,ry discharge for 
homose xutt l 1'.lm,tucl is not vinlalive of auy 

cons litut iona l right to privacy or equa l pro­

tection as m,ique needs of the military jus t 
ify delern ination that homosexual conduct 

impain ile capacit y to n,rry out its mission . 

IJ.S C.A. ConRI Amernls I. 4. 5, 11, 14 

Appeal from the ll1111 e,I S tates District 

Court for lire Dist id of Columbia (Civil 
Action No 81 00!l:13) 

Sleph~o V l.hHnse, San Frandsc r, . Cal . 

wit h whom Ste ve n M. Blod , Leonard 

r.raff. San Fr. ncis o . Cal .. a, d Ci.1,in St., . 

inme t:i, Wash iugton, DC. wf!r ,~ on 11,e 
brief. fu r a ppella,,1. 

William G (11le , Atty, lh·pt of Justic., , 
W,1shingt.Oll , fl C . of the Bar ol lire Pis­
lricl of Co lumbia Court n f .\pp,•ala, pro lrn c 
vire hy s p~ria l 1,•ave of th,, ( ;ourt. w,th 

wh11rn J l'a ul \frl:ra th . ,\ 551. Ally 1;,,11 ., 

A11th1111y .I . S t.·in111 ,·.v•·r. Hid1a11I ,\ Olil,!r 

rna11. All ys . Dept. o f .111.,lice and '.; t;iul,-y S 
llams. II S \1ty , Wa,,h11111t.;n , IJ.C. (at 
the time th,· l1rlt'I was f1it'th . W<'r<' un 1h,• 
brief. fur a ppd l,·,•s . Man: .lolllls tnn , Alty . 

ll ,· pt of .l11s t11:e, Wa, hi11)!ton , I) C., also 

1•nlt!rcd an :tJipt•aranfc for appt•ll1 •t-s 

Char l,•s 1.i , t,•r arnl i\ril,tir II SplliH, 
Was hini:11111 . 11 ( · . wn,• un du: lind. for 
amicu ::; f'U r iat· urg 111~ remarnL 

lldorc II OHI, and SC,\l.11\ , Ci r,·111t 
.Jwl,:es . anti \VI I.I.I A MS.' Sernor l Ji~tnct 
.Judl(e. 111111 ,,,1 .;1,11 1·, litsinl' t Court for the 
Ce nt ra l lli9ll 11· 1 or ('a lifon> rn . 

Op111ion fur the Cuurt filed l,y C11 mil 

Ju ,ll( t' BOHi( 

BOHi{. ' irr 1111 .Judge: 

Ja,ot:s L. llrone11hurl( appeals from " 
d1otnn ou1 t de r isit,11 11pl11 >ldi111t the I l11i11•1 l 
State s Navy·s action administratively ,Ii•· 
chaq:png him ior homosexual condu,:l. Ap · 

pellant con1 ,·111ls that the ~avy's policy of 

111 ,uu lator~ d1~n-hJq~t• for lw1111,~t• l\ual t1i n 

duct vwhll t'~ his cuns !1l utm na l rt~hts to 

1•rivary aml <,q ual prole n1on o f the la ws . 
The ,lislr if'I. M lli'l ;: ra11 t,.d summary ju,lg -
1111•11 for tli e Na.y, holding lhut priva te , 
,·nusens ual, homo~c xua l , rnrlw~t is no t con -

, 1,tutin11a lly proteded We affirm 

On i\ pn l i t . l!l!i l . the 111111 ,-d !,ta!,~• 
Navy •hsr haq:etl J an ws I. Drorwnlrnrg for 
J,., ,11osexua l rnnduct . f ·or llw )'revmus 
11111< y~arn l,c h~d Sl' r vc:, l in tl, c Na vy as a 

h11n•an lmgu1st an,l cry ptoi:raphc r with a 
1"1' :,ec11nly d,•ara,;c•~ l)u r i11g that time 
l:1• m,1iuf:1ined an unhlrmis twd servic~ 
r,•n1nt anti can,cd tnJ ny 1·1t.a l mn.s praisiug 
1,,, j,111 )lerforn, a1u·e At ihe lmw of his 
,i;sch,1r1:e l)H,n,,nbnri:. th,·n a :!7 year Ill.I 
11:• fly n f(i n •1·. wa s t•nra ll f· 1I a.1 a st uilt•r,l in 
th t• Ih·fc•nst· Lan ~ lta J~P l11 ~t1tu1t· 1n Monte 
ri·y. l'.1liforn1a 

The Navy 'b 111 v t~:H J).! .i t 1on of Uront•uhurg 

11, ,~a 11 i• i~!ht IIWidhs 1,i i11t t,.1 the 1l1,,d1aq~e, 
111 \u i;u,,1. l!Hltl wh,·11 ·• l!l v,· r n l,I M' .l 
111a11 n ·1·n1i, aml :, l w h ·nt o f th ,~ I ..J nJ! II Jf.!'t" 

111 ·.til H( C inacll' sworn :;tatt•nwllb 1m plir:1t · 

11q: Dror lt' 11l,11 rs:· in rt•J1€"1t l c cl homost'xual 

;i, ·1,; Th" ap('•·ll,1111 , aftn 1nit1ally ,&.• ny ing 
""'"' all,·1;at11H1s. su lis•·•1<1t·nlly ,ulrnitt Nl 
tl,:it he was a l1un1os.•,11al au,I !hat lie had 

rqlf'ateclly t•ngagt·d in ho mosex ual ,·o ri,fuct 
"' :1 l,atra,·ks on 1lu• Nan· hase On Sep­
i.-rnt,n IH , I\JHO , the Navy gave llrut11!11· 

IH1q{ form~,I noilfP lhal it wus t'o nsidt!tang 

:idrni111strn lrv,· ly ,li sc har~mg him for rnis-
1·•111rh1ct thtt· tn liomos1•xual acl!i , a violation 

,. f SEC: / NA V lns trn<'tlon I 000 !H'. (.Ian. 20, 

1'1,H); Joint . .\pp<, 11 lix ( 'J.A."I ,11 :!16, 
·," hlr h prnvid,·d Ill l" ' rtmt'n( part. that 

01 ~d1 .. :;u· lo, hor1w'\(' 'ct1;,l , ,,o,Joct \\·as nCH 
1nvanablv nunibtorv . ln !itnH lion 1900 CJ(' t 6b 
, Ian . 20. 1978) prmmfr ~ lh-1. 

A incmher who ha! .,of11 utd. a u "mptcd , or 
rngail:ttl m a homose•ual .. u-1 un a s.11 ,glc 0t.r .1 -
)tan .tnd who do~s nnl prtiit:' ~1 or denwnsu ■le 

p,odi'l.11\ 1n 1q~.11 such :sn act m:av h,c- ,on 
... ,dnl"d fm fC'l t" nlior1 rn 1ht ht:hl of all 1tlt 
\ .IIH r1r, ltlll !»lilllft":\ kf-t('lll111n IS I O ~ t>Cf · 

m1llt·d nnh 1f 1hc .1ion·u1J ,·onduct I'., nol 
lik ch· 10 p1r:~c:-111 .u1v ;Hhtrsi: 1mpa.._1 l·11lu:r 
upon the ,ncrnhr1 S l·ontin11td p4!'rfo,m3nlr ol 
m1 Ht ,u-,· duu rs or upon lhl" rc· ;ulin e "'~- dfin,·n 
1 v. or mtH.l lc ul 1hc um l 11) Hhtth 1hr n1t"mher 

I J J11, t11t· rntwr j .. i tl w \:.,-..,·J who s11f1nl.s. 

atte mpts or t'f1g act•~ 111 liocnos(lxu" I acts 

shall nom,ally be scpara l,·,I from th" na­
val service. The prese nce or such a 
men,bt-r 111 a nulit.ary enviru;11nent ~eri-
011sly irnp,t/'1\ combat rendioess. eHici~n­

cy , sec,inty and moralt! 1 

On J :rnua ry ~O an,I 22. I !)8 1. al a hearing 
l>t' fon> t1 N~tv ,\,l111inistrn11 1·e lhschnrge 
Bo~nl (' ' 8v~r1i" 1 llronenburi: 1.-s tifie <I at 

lc ngtli m his ,;w't1 beha lf. with eounsd re1>­
reseo t1 ng him. fi e again acknow le<ige,I en· 

gag1111( 1n homo~~,rnal ads in a '.'la vy bar­
racks . 

The llnard vMed 1111a,11m11ush· lo recom­
meod nrnn2nbuq(s dischargf: for miscon-
1luct du~ ta hor1111~nual :1<:l.S Two mem ­
bers of the Una n l 1·ot.;1I tha l th e disc har)!e 
lw ,·har:,c t,•n,e,I as n l{ ,•1wra l ,inc w h1l-, the 
thin l memba vo11:,I that Iii" ,li,,chargt- he 
an honornb le 01,1• The S,,,·n,tary of th~ 

Navy , n •viPw 1111: tlus r a se al app-,llant's 

re<pwst. aHinn~tl the ,I, , har l(e bu t 11r­
.l<- r,•d that it I,~ ,h, rattt'fJL•••I as honorahl.­
On ,lpnl ell l !ll<l . tlw app, 11 .rnt fibt s uit 111 
l.hstrlf t t·oun rh ;, tl ~· ng-tnJ! tlw N .ivy's po l icy 

man1h,f1t 1j.!' dbrh.iq!t· of all ltum1beX 11als 

The ,hs tnct rnurt )!rant,·il sununarv JtHII{ • 
ment r,,, tl,c Na ,·y . 

ll . 
I 11 ,\ s ;i thn•s h .. t,1 matt, ·r . '"'" must ,l,s ­

pos~ of ap51t•llt:'t':·/ 1·011lt•nl1u n 1hat the- cits ­

Ind rcourt l.11·k,·tl ,uhj,-et m .. 11,•r juns,lic­
li<Jn uvt•r this at·twu . Accon ltn'-! to app,el ­

lt~s . llu- do-.·trme 1,f :-. nv1·n•1~ n immunity 
predu,les th-, hnni:mi: 11f thi s acuon exc.-pt 

insofar as ihe Tu,·k.-r :\t-t 11ern11L~ ,lamai;:e 

suits in tlw t'la11ns l"11urt llnl'f for f'<"<ler 

1s antj.!nnJ ,11hn ,lt lhl" 1110,: ut 1hc n -, nJm. l o .. 

JI 1he 11mt' u t prof C:1'J.lf1K ,\l_(md,ns to 11\C' 

a.hnnan,n , t:1 lorlh h<"rrlll. 
J .A JI !18 \1orr~1\TL the" S<-crrtar,.· o4 the 
Ni \lV 1c-1amt J the power to kc-cp J ~n.on ,n 
S('n•it· c- dt: >Jl llt' lu1f11n\l',uJ:I 1.1uHl 11,· 1 1,n ~n .ad 
h1iot.. b;hU. lnr rt'ol ) ilO'li of ,u,l1t.1n 11< ... <UtlV 

Thcs~ 1q:11IJl1lH1, h~ vc: s11ht: •~f'n 1cphn .. ·J hv 
SEC ' NAV ln -:.1rut.1111n l'-,\(,0',11) 1ri.h, I? . 1\18 1) 

whith 101pl C"rncn1, a i)(pJ.1t rnc-111 111 lldcn~ lJ, . 
rc-t·ltH' . J ,\ .u .'!19 The: polu., of 19009<.'. 
um.In ,1oh1l!1 Jf1pdL:uu wai\ ,l 1-.d 1J1~~d Ii con 
1:nut'J in df('t.l b\• IQOJ Qt) 
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al Appellees at 11 - 16 . Appe llees reason 
that lhe appe llant"s action is essent ially one 
for damages; spec1fi<:a lly , hack pay against 
the government T11 e Claims Crn,rt . appel 
lees all eg e, has exclusive junsdict 1011 ovH 
such actions whe re, as here , the amount is 
in Hcess of $10,000. In th e alt erna tive, 
appellees claim, appellant may waiv e the 
damages to the extent they e xceed $10,000 
and bring the suit in lhe ,li sir ict where 
Dronen burg resides, the Northern Dis I rict 
or California . Bnef for fi,il e ral Appe llces 
al 15. 

'1111s circuit has held in a rase re mar kah ly 
similar to this one 1ha 1. th e federa l courts 
ha ve junsdict1on liJ detHmme the lega lity 
a11d cons1it1111onality o/ a mii1tary dis­
charge. .lfallo11ch 1•. Seae /nry of the Air 
Fora. 59 1 f 2d 852, 85!1 tll.C.Ci r l!l7 8). 
Ma1lov1ch, lik e lhe appellant here. chal­
lenged 1he Air force·s rl ec ,siun IO discharge 
him based upon hi s homo,;ex ua l .ac ti viti es. 
In vacating and remanil ing lhe de termina­
tion to the di s t r1rt court , lhis court re li ,· ,I 
upon 1he " µow e r and the dut y I ur the ft>rl 
era l ~ourts) lo inquire whether a mi litary 
discharge was pro pt• rly 1ss1 wd u ndf'. r tlu: 
Const 1t1111on . ~la tut f..'S, a111I rt ' }{U la tu ,n~ ·• 

fi91 F :!ti a t H:i!I . n llll fl /{,,n,11111 , . /i, ·11rk ­

er . . !'i .', 1J S :,n. , RS.CI 4:1:1. :! I. Ed '.!d :,O: I 
Wl:i81. l',111 fh,iuq 1· N ,t.:e. :lKH F :'.d :;r,1 , 
56:1 I I I t . Cir I%?); lf.,d!Jt'-' ,. < ·,, l/11 ,m 1/. 
499 F'..!,I -117, 1i:1 t.i lh 1:ir . l'.17 1) \V ,, :ire 
hound l1 y I ha t prrnr 1h ·tt ·n n111a t11111 ,1ni l 

lht>re iore a r t" not fr t-t! to r tifu ~1• to iwar th,~ 

, ·:1~t' on j11 ris dt1·t1onal j~round:~ 

w~ are funlu~r l111und hr ;, nolfwr d1•n 

s ion of lh1s t'O urt hul1lin1; 1ha1 · 11,~ 111,11,,,I 
St:H.es and 1t.s orfl<'ers are I 11111 j 1n,; 11 la t 

ed from sui t for i11junr 111·e relil'f hy 1he 
dortnne of snver~ il(n immuni11 " Sc lu11111-
per r . Foley, fi67 f 2d 102. 107 tfl C: t ir 
1981 1. art. clr ni,d, -t,,,, l l S '. 1-IIJ. lll l S l'l 
14 -16. 71 I. Ed 2d tifil (l !l~ZI '>1·1· 11/su S ,·n 
Larrd Sen·11·r. / 11r , . . ·l/ 11 s~a I(!? . li.'>!l 

F'.!d :2 1:J. JU d>1' C1r 1'.lH ll 111 Sc/11,11J1 · 
per. 1he comp l:i111an1s ~11,.i: ,·d t h:it 1·er131 11 
offic ials of th e ,\d111 im, lra111·t' 1Hf1t'e o f lhe 

J. In h1i .1mt n J n J u.1mpl.t111f . j f•po.. 11 ... ill cl 1,r11 11a. 1 

cd JO\ d .:un a~cs ( b1m Hep h B 11d 11! \ppd 
lan1 ,11 " n . 6 Spccdh .i lh . Jpp( II J.11 1 <,. (·c k \ 10 

-

llnit e,I Sla tes Coutts aml the Registe r o r 
f'.opyrig hl.~ viola 1.e 1l , a mong other things, 
various provisions or th~ Cun,itil u tion, the 
uld Copyt l l(ht At' iS, 17 II SC § wr, 11 9'/ ti) 
and 17 IJ.S C. § !l (1970), and pm lions of 
the CommunicallonR and Puhlic nroadr.ast 
iug Acts. 667 F 2d at 106. 11,e complaint 
sought injunct ive and decluralory re lie r, as 
,Ines the romplaint here.' In fi niling tha t 
the District Court for the Oistricl or Co 
lurnhia did in fact have jurisdiction , the 
rn ur t hel cl that 5 1J SC. § 702 was iiile mle<I 
lo wa ive lhe sove re ign immu11 ity or the 
IJn ite,I S tat.es in s11 its for in junctive re lier. 
That section ptovidt!S , in part, that 

I a )11 a tio , in a cot,rl of tl,e United S tai es 

seeking re lie f other lhal ls icJ money 
da mages and stating a claim tl;a1 an 
~gency or a,1 employee thereof acted or 
fail ed lo acl in an officia l capa r ity or 
under color o( legal aut hnriiy sh a ll not 
be dis missed nor re lid thereon ,le nied on 
the l{round that it is agains t the llni1ed 
Slates 

5 l) SC § 702 (1 982). 111 ,hsrussing the 
l,~gis lative history of this sed icm. the cour t 
s au:I: 

T tw l1• ,:1•, l,1un• lwil41ry of lhix 11ro\ l!-- 11111 

~011111 not lw mon, lurnl It SI.alt, ~ 1hat 
this la llg11ag e wa, int.:ntl ,•11 " to i, hmma te 

the il ~f,•nse ,,f , 11,,.n •i1;n imm unit y "Ith 
n •s 111•,·1 111 an} ac tion in a court of 1he 
lluit,·11 !, tall ·, ,. ,•,• ki111: r,· li ,· i olllt'r 1han 
mo1H!Y d an1a J!t'S .uul ba~)t~d 1H1 tl u: a~~.er 

li1111 11f 11111:i,du l ,.ffwwl ar ti1111 1,y a fr, I 
<'ra l ., ffiC'l:d " S ll, ·p Nu 11 '.l li , '.l t1h 

1:1111 g . :~, I S1 ·~ !) :11 '..! 1l!fi fil 

S, /11111/! f• N. litii I-' ~d al lilK fh ,• rnurt 
al,, o 1101t•d lhai the Sella le lfr por l h a d ,·x · 

pn•ss ly sta l1•tl 11>:it " l111• li me j ha s j n1>w 
ronH! t o di rn111a TP th t! s<H'{'rt•tgn 11THn11n uv 
1fofi:r1se in a ll ,•q1111ah lt> a r l!o ll~ for s1w,if l<' 
rt~ IH'f a~aJmH a F't·d,:ra l ;1~1·n<y or 11H1n-•r 
arlm~ 111: an o l fin al \·:ip:u·1ty" Id . 1/ PH l (Pll/ 

~ 1tcp :-S, , !l!Hi :1 II t, 1"0111: . :!d S,•, ~ ~ tl 
, 1:171il Tl,~ S, ·l111r1p111·r ,·0,11 ·1 cu 11 ..lwll' tl 1,r 
, taung 11s lit'11t •f that ··s~, ·1111n 70:! re rn111s 
the de f Pnse of s1n-rn·1i~n 1mrnu111 ty nn ly 

11 ..t \ c d1t \ l oun en 10 111 lh (' .'\a1 v frrnn d1 .,, h~ rg 
1ng h trn and 11r1 lrr liti , C"t0!1, i ,11 e,me-111 ( ulfl 
p l.11n1 a , 12: J ,\ :u 11 
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,.., 1,,·n anul iwr ~ta1 11t 1~ ex pn•ss lv ur io,vt idl 
Iv fo,erlotW!; in Joo t ivt1 rd1 ~•f ·• f<J Be · 

r:ut!-f' rm St r h sL'llH tc Ii, s lw Pn p n111 &• ·1l tu 

Ii ) the ap pt• l11 ·c :1 lwre . wt! ar t: hou nd to i akt:! 

ju1 1.:i ,I ;, tio11 nve i: t h1~ case 1 

Ill 
Ap p1~Uan( a, lva1u·cs tw u co11s 11tut iona i a r -

1:11 11u-nts, a righ t of privacy and a ri~ ht to 
,·q11 al proiHll<l n uf th., laws H,•solution nf 
11 ,,· sec,>rul ar~umc:nt is to somt! t~xten t 
,1,.,,.., ., lerct "l'" I> that of the firs t Whetlwr 
ilu· a111 1t.-. llant':-i 11:1st·rtt•d t·ons1i l t1t 1una l r ig ht 
111 priv d.fY i~ bnsc ◄ I upon (u mfam-.•nla l hu• 
man rig-hrn . su hs tan tiv t~ due prcwc~ss . the 
nmlli anwndnwnl or em,1na l ions fr-on, th e 

11 ,11 .,f Highls. ,f no s 11c li right ,•x1s1.s , 1h,•11 
" l'l"' llant's ri ght lo equal 11rntertio 11 is not 
111frin1:e,I 11nless tl,c Na vy':; 1w,li,·y is nol 
, :i liona ll y re latrd tu a pe rrnissili le ,•nil 
/,, Iffy 1•. J, ,hrt:wn. 4l5 Ii S 2:lH . ~-17 •l:l, !lti 
Sl't 1ml, IH5--H. -17 t.f:,l:.!<1711H i1 971il. 
\V ,· thi n!< m•1llwr n1:t,1 l, a,; l,1·,• 11 v1ola!i'd liy 
11,.. Na,·y 

A 

.\11·nr ll111 •~ Iii :1ppt• lla11 l. t:rv.i{ '1> l d 1·. ( 'on • 

,,,, ·r,rn/. :mt ti S 17!1 , H:, S Ct lli7tl , 14 
I. I ·,1 ::,I :, Ill t 1 :11, ~,). 1111,I It.,• ras ,·s I hat ,·am,• 
;, l i ,·r 11. s11 d1 :is Lo,•1119 ,. l'i r9111 111 . :lllH 
11 :, 1. 87 S.Ct 18 17 , Ill I. Ed ~,I WIil 
11 %, ). f:1 s,•r1 .,1trdl ,. 8 ,11rd. •Ill:, tJ S -1:lll. 
!1 :: S Ct 10~~, . :n I. t:,I ~ti :1.J!t ( l :J?;! ); Rvc· fl . 

II ,,. /, •. I IO II S I I :1. !1:1 S Ct. 70:-i. :Hi 

I. l·:, I !, I 1-17 11 !1'7:1), an,I Corr y I'. /'0111dn ­
! 1 .. 11 .'irr1•1n'.< l 1;/t'n1n 1111r10/. 1:11 ll S ii7 K, 
!i'I '.i t"t 2illll . . -,:.! I. Etl :!,I fi7 !i t l!l77). ha ve 
•·t11·\·e lopt:1 l a nJ: lrt of prH'<H'Y o f n,n~t,tu 

\Vt' 11 0 1( d1 ;11 111 ('.' 1 r- ltJ'.) Ileen ..,,nu,: ,J1,.1~n: c 

11 11·nt , 111 1he- qn, ·, t11 m , ,. 1u· 1hn ~ USC § 702 
( 111"2 ) docs in l.1(1 w .111 t:" "1H· , e 1J!H 11nm11 nuv in 

c.i111s 11 t1clcr 18 US C ~ 1111 (1 9Ml l fht ~,· 
11nd C1Cu11 1 111 \ 1 ht:ld .h 41 11 .1h t-n 1;H 1\C' ~1mmd 
t ,,, .1 11 J11 c ,1 ,k11 ,1o n . 1hm t f t' 11>76 :, n 1cnd 
1,w111\ '" § 1(1} 'tlui 111 ,1 1 ('lt l u \ ' C 1h< 1.ld t"11\<' ,)t 
, ,,H, 1 •i!H ·11 11 1111 111 11 v Ill ;u non '!l 1.uukr 128 ll S l' I 
~ 1 J) I " I , ,u l t 11/ W ,1 11 11 ,i I IUwN01thal. "'Rt'I 
I ~,J '-l !) . ')\! I !J ,~i, 1' >7111 I a 1c-r . hu,.vevt" r , 
.11101lir-r o l il1J1 l ll t u u ,;; p :)nd, nnr ,~hu·h in 
! !l ulnJ 1\11ilw1 !I t in: .111 11!0, 11t tht~ o puuon in 

u ,,11 1m. d i-., tJHt't·U \.,,111h 1ha 1 ~lc.•1t..: nu111;111011 . JI A.' 
/1,\ trw,10 /1 . ltt1 t ' f 1H11t·d S t ,ift'.f 71c; ,: 2,J 71 l 
7.1.11 ~d t ·u 19NH .t) h a\'f' Ilic r1t11 ,t, f1f1h . St , 1h 
.,ud N101h t ' 1n u1h . fo//f'r r t :,rurd Stn tr J. ~92 
I ~ti 71 t 71tt Ill l h.J t 11 I. 1·1•, , ,l f? mctl . ·1-11 ll .S 

t1 u11.ti 1ltnw nsmn " Ap1wll.wt ·l.i Opt• nmJ{ 

llttd ,;n Appeal :,l 11 t:, .\111,.· tl ,1111 fi nds 
iH th 1.-·se r a SF~ " a lhn•a tl u f pn11t 1p lt>: th .tt 

tlw l,! OV r,u1u•nt shou l,I 11111 ml(· r f t-rt! 'n' tlh 

an 1r1d iviti11 -.i l\; fn·,.:drnn lo t.·on t rol m t1mate 

p.e.so, Hd ,lccisions rt·~ardinl( l,is , ,r her own 

ho,l_v" exn•111 1, y (ht' le as( r~slri.-t, ve mea 11s 
ava, labl,· an, I in the presence of a nm11w•l­
ling s<at .. inlt-rcst. Id. at 15 1:iven this 
princ,,, lc , he 11r1;cs . private rn nscnsual ho­
mos.-xi1a l a ·t1v1ty mus t he t. e l,I to fall with · 

ill th,· to ll<' ,o( cnns titutlom ll y prolN tcd 

pnvary Id 

12. ll Whal.eve thr,aJ of pnnn ple may 

he ,li sn•rnt·,1 in Llie right of privacy ca :a•s, 

we ,lo n ul tlt11ik it is the 011e tliscrrne,I l,y 
ap1,.,lb11t Certa111l y the Supren,e Court 
has never defined the rig ht so lin>adly as lo 
1·11 ornpass l,omosexual rnnd 11r l. Vario us 
o pi n1<1ns ha ve Hpress ly ,lisda uned an y 

su d, sw,·~p. u ~. 1· 51 , I'M ,,. / ll/11111n. :167 
lJ S H7, ,,5;1, Ki S CL 17:,l. 17H.!. ti I. E,I 2d 
!1!!9 tl !Jti ll (11 :irlau . .I. ,hss,ent ,nK from a 

dt"c 1s wn that the rootruvtin;}' was 1101 }'Pl 

jus ttr ia ble ;uu l t•x pn:ss1n~ vww s on Ou~ 
mt•fll~ l.itt·r :--u hst.ant i,1.lly ;ulopt, ·,1 m -{ ; , t$ · 

u•ol,I) Mitri• to tlw point . th e 4\ nul 111 /)tH" 

1· C<Jm11111nu·,•1ilrl1 ·s :1f tu n 11·v for N,rlt • 
mo11d. I~.', II S '. HII. '.Hi S !'1 l~ M'.1 . 11 

I. Ed :!ti '/:ii tl!171il. s1Hn11i;1ro lv ., f f; rrn ,•tl a 

di, 1nn ,·ourl J11tlj,('men t . 1<1:1 F S upp 11:19 
CE ll \ ' a 1\17 :,1. 11 phol, l1n1: a V1r,::1111a , t.alute 
makrn~ 1l a ,·ratuna l fl(fl'l1 St' t,, t-nl,!a~l" tn 

pnvat-.. t·o 11~t' tlSH:1I h omnst·"<Ua. J l'o11dt1tt 
Tlw di:, l ru: l ,·our\ 111 l>o, · hJ1I ( ouwt th a t lht:' 

rtKhl tu pr 1v.u:y d,d 11ot 1•xl~n«l to prn a te 

"'61 •IQ ~Cl ! lilt- M) I ld ~,J IOl-i6 1J Q1 1>) . 

S h t:c' ,ttil1 1· 1r,u v ,, l,r I If~ ,· I C' i IHJtrt:_c \(- , 1 11 ~. 

t.,19 I 2J 11 Jl . I 1 JC) t ~lh ( II j1)1'4fl) , ,r,·J utt 

vrhu gr,,und, . 4 '; t1 lf S 718 IO.l S f l !llll . 71 
1 t d !d c;~o t 1\1Mn. u ·..,,..,, , """' ''"· n .... ,,, ,,, 
Trl"a,un. t>7? f ?d '-11.liJ c;•Jt Ql IMh ( ·u t•lrt.?) 
i p<' r l.l lf t,uu l. JI.din ,. '11 ... IJt', i , /011 bl! I .!J 
7fht 79ft.-C'7 l"h h Cir ). , 0 1 ,lrmrd. ~"i! l 1 S Q(J'-1 

101 S l'I !<JIU~" t.1,IM IH~ 11 •1~01 Su P. 
llJH •f . P M1~h~ tn It ~h.ip111 \ & II \\nli , h:r . 
" "'" & u·,., J111t•, ·~ nu ltdofl l ( 1IJ1" H a11,I ,,,~ 
f tdh1t l Sntt·m i M j ~d cJ ~llflt' I QJ,I I ) , ·• sulC'c 
lh1" i\Jn11n1~1r.111,,· l 'ro...ethn e -\c.1 di •c.:~ n,it i1'it.· II 

,onln Jur1 , d H lhm l tlK' d1•tn1n111.11tu n ,n H'"' 
Hlrl 1,, , ,u fJ 1nc.,1 t. ,,,1ufd 11 rn1 1. 1ha1 1tu.- ,1r1wnJ 

m (.·n•~ h .uJ m1 d f,·o..l 1in ,m1mm 11\ Jt JII '" ) 
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wlwt her to b<•ar or he get a dii ld " /,;,. nz 
sladt 1L~tlf does not p rovide any rnteria hy 
which either of those dec1s1011s can be 
made. 

floe"· Wnde. ·110 IJ S . 11 3. 93 S C t.. 70/i, 
35 L.E d .id 147 11 9n>. severe ly limited the 
slates· power lo regulate abort.tons in the 
name of the right of privacy The pivotal 
lega l disrns~ion was as follow, . 

T he Con,; l1tution ,hw~ not e> 1,h• illy 
rn<·nuon any n~hl of prh'a&..:v In a line 
of decisions . howevn. goini: back per 
hars as far as 1: ,11on f',1c1 /ic R Co u. 
ffots tnrd, I 41 lJ S lfiO, :!!i I fl I S Ct 

1000. 1001. ;15 1..1::d 7:14 ) {IK~ l1 , the 
Court ha s rerogniu,i l that a riJ(ht o ( p,•1· · 
!-iOnal privary , or a ~trarantPe of rertam 

areas nr zones of pri vacy, does f' XI S I 11n· 
de r the C:onstll ution . In varpng con ­
tc, Ls , the 1:011 rt or ,n1li v1rlu :, I J11 s tic 1:s 
1,a,•e. m<l,-,.,1 , found ;i t lea ,, t !he roots of 
that n 1:ht i11 the F ir~t 1\mt:nilrn,•11t, S tan ­
lry ,._ (:eorg,,,. :1!14 IJ S. :,S7, :,64 (H!) 
S L IUI . l :!17. ~:! I. Ed :!d :i -lZ I fl'.lfi!H; 
HI lhe f i,urth a nd F1flh ,\ rnt •ru l11u•11ts , 
T, mt I ' {)/110. :l'.)2 IJ s I , H !I l ~H s Ct. 

l ~tiH . IH7~ - IH7: I. :!O I.E,1 ,,1 KH!lj ll!lli>'l . 

A'nt, 1· /1111 !.-d S tat, ·•. :lH!I II S :1.n . :1:,0 
IRKS f't !ill7 i lll. l !J I..F:d :!d ' ,7ti 111%7), 
IJ,i_,,d I' (/111/1•,I S/11/1'.<. I Iii II S lilli Iii 
s.n ·,'24 , ~ · L E,l 7-Hil OHHfi) ... ,.,. /J/,11 -
slcad ,. /!111 /n/ S lat,•, . '2'11 II S -1:IK . -l?K 
I 4H s Ct fi1;4. ,,n . n 1. i-:,1 !1-111 , 1 :1~x i 
fB r-anrlris, .I . dissPnlin;:I: in 1h,· p1 •n111n ­
hras of lhe 111II 11 f 1!11:ht s. r;nsim/d ,. 
f'or,nec/1r11/. :IHI II S. al IH4 - -IW, jHf, 
S C L at lfi1H - lfil1 ~1. tn 1lw Niuth ,\nwnd ­

rnen l. id . a l lllfi IW> S Ci al lliKl l f(;,,1,1 
herg J .. concurr1ni:t; or rn th1• ronn·pt o ( 

lihntv ~uarante,•<1 hy th•· fir s l ,,ect 1nn of 
lhe F o urt rtnt h :\mt> ndrn,~ut . •w ,· ,1/,·,1,·, ,,. 

N~b rn8ka, 2fi2 11 .S :1!111. n:1 I 1:1 :; l't . 
G2:,. ti '.?6. li7 I. Ed IO ll I I I !1./: 11 T l. ,•st• 
dec1s -ons make 11 rll·ar tlial onl y pt•rs ona l 

ri.:ht.s that ra n l,e .1 1• ,·m~d " f11ndame11 
!.al" or " irnpl1cit in 1he ronrqll "' 11nl,•n•d 
lih,•11,· ." l'nU n ,. 1· .. ri11 Pd 1r11I . :10 , II S 
:11 Y. J.!:, f :,H S l't . 11 !1 . 1;·,:! . K;/ I. 1-:tl :!KH I 
t l!J,l i l . are mrl11dt' d in tl11s 1:11 a ra111 ,•c 11 1' 
persona l pri, ;tt' _\ · T lwv a lso makl' it 
d .-a r th~1t th ,· n ,! ht lia :-. :11J1He ,·)l l Hui1 .. n 
l o act 1, 11i.•:-. n ·b t 111J.! 111 111:1rn:iJ!t'. / , l1 n, , (J 

II 1'1 rq111 1u, :IHll ll S 1. t i IH7 S Cl H!l'7, 
IK2:I, HI I. Ed 2d I011tl (19fi7l , prn,:n·a 
lion, Sk11111 rr v. Oklahoma. 3 16 (j S 

53fi , 541 - ;,4 2 J62 SCI 1110, 111 3 -1114, 
86 L Etl . 16:.!i ) (I Y42), con(rar.,ption, £,,'j . 
senstnrit ,, Bm rd, ,1()5 11 .S, al 4f,3 ,j5,1 

· [92 S Ct al IO:IH 10:l!I]; id., at ,160, 41i:I 
465 (92 S f't a l 10-11 , l fl ,1:1- 1044) (Whi1,, . 
.I, rnur 11rri r,g iri res ult). family l'e la tiori 
sh,ps. f' 111t r e , , ,l{,, _,sn,·Jrn , d/3, :12 1 lJ S. 

15H. I ti(i I li•I S Ct 4;)8 , 14:l, 81:l L. Ed. li45 I 
( 19-1-1}, an,I cl11l1I n ,,,nng and ed ucation , 

Pie1-ce ,, Suci,•f !J ofS,ste,.~. 21ifl IJ.S. 5 10, 

5:15 ( 45 S CI 57 1. rm, fi9 I..Etl. !070 ) 
(1 !)25}, Mryrr ,,. NebrnsJn . su,,m. 

This riµ; ht ur prinu:y, whe ther it he 
fo,mrl ed in tl,c Fourteenth Am1·ndmc11l.'t1 
conn• pt ,,f persona l liberty and re8lri .­
lions upon s tar e aclwn. as we fret it is, 
or aM ll u, lli:;1 rn:1 Court .tc te rm11 u·,I. 111 

(he N111t h .\11,e111lr,,..rit's rcscrval1on of 
rig l,r s lo i hc pc111 1I,·. is 1,ro:ul -,111111,:h to 

em:om p ~ss a womau·s 1l~1·1sion wht~t iwr 
or w,t to h •r,ninal e lu·r p r(\J~ nanry . Tiu· 
clc lrin11 ~nt that lhc S l; ,H• wooM 1mpw-w 

1q111n lht• pn•,~na11 l. \\'om;u, 1,y dt:ny i11i! 
ih1s d,ni, ·,, a h ni:•· th,·r is appar,·nl Spe· 
,·iric au, I d1 n·rt h:irn, ,n,·,lirally d1 a1:1111sa 
lil t~ i' \'1 •t1 i11 •·arl~· prq~11 ;uw!' 111.ar ltt• in 
rn lv, ·d ~bti·rt11ty . 11r "ddi l i1111a l 11(( 

s pr illJ!. 111ar forn• 111,un the wom an .1 

di :.; tn· s ·, ful !i f,, a 11tl f11111 n• 1':~ p·h11 lu J! I 

t·ai l1arm t11a, ht: 1nu11uw 11 l . M, ·rital an d 
ph ys i<"a l lw ,d1 h 111a, ht• la ,,·tl hy d,il ,I 
l'are Tl u•rt• ,,. a lsu t ht! ,lis l n•,;s , for a II 

rom·t•rnt·d , assrn·m l 1• d \\tl h tlw unwa nt.1•41 
d11 ld , a1H I t l1 l.'r,• is tl w prot,t .. n, 111' hn ni: · 

i111: a .- hil,I ,ntn a fa1111 I,· a ln•ad y 11 11ah h•. 
psyrholo g-u-ai ly a11d od11·rwl:i c~, to ran~ 
fo r it In odu·r t'a !\t':--. . ,t s m l hi~; Ollt'. tl u• 
;1,td1l1tmal ddf1u1liu·s 111UI c'H11li r,uu1g' 
s tigma of u11wt.~1I moi lu·rluuu l may lw in 
vol rt1•I ,\ Ii I hest• art• l a,·t ors t IH' wonw. n 
;and ht·r n·:..puns1i, 1t~ 1,li ~ s ll'iao rn~1·t':-.sar ily 
will nrn s 1dt! r tn 1' 1J11 s 11I Li 110 11. 

1111 I J S at 1.-1.! .-,:,. !J:I !; t t al , :!Ii -,!.'/ Th" 
( 'ourt llt!Vt' rl l 11 •h ·s s n•f11~.,•d to ;u ·,· •·p t tlu! 

ar,{um t• nt that !ht~ r 1gh1 to abort i:; a l,so 
lute . 

Tiu: I '0 11 r 1 ·~. d t>1· 1!,lor1:-. n•c ' IJJ~ Ol 1 111J! a rtJ!h l 

of 111 I \ a, · \ al :,11 adow\\ l1 •di!1! lhat :-. 0 11 11 · 

:-,( ; th 1t · j.!_11L1111111 rn ,1r, ·a :, 1,1 1d1 ·t l1 ·d i,y 
I hat right I!-! a pJ 1111p1 liih ' J\ :, 1111u1tl 
a l111\·e. a StJte may prnp.- rly a i,~Prl nn· 
(hH' fatH in te r P~L.,, m :-ia f1 •~11anl111~ lu:.1hh. 
in ma1nlilrn1J1g nwd11"a l i,1, .. 11 dards . aud in 
protc.-i 1111; pot.· nt,a l lift: . At :; nn1e 1ul11 1l 
rn prcg11a11<' y, lht1se rcspe-1· ti\.'t.' ir1ic rests 

lwcnn1e ~uffi c1ently n1mpd li 11;{ to s ustam 
rt ' J.{1Jlat111n of the f.H·ton; tlta t gov,•rn the 
alh>rt io11 tl t•1 ' IS IOJI rh r /' rn·,tc.v nyll r ,n -
1, d, ·e ,J, lh1·rt/on!, , ·1111,101 /; , ' ,-.; nu/ lo bt 
ub.1;0/u/1 ' In /C1rt. 1/ 1s not,/,•,,,- In t, .'i 

that lhl' rlui,n t1ss,•,-fn l h.v sor1H · amrn 
that 0111· Jiu .. , 1111 1111/w11/n/ ny/,/ /1> do 
1, ·tlh on,,: .. h:1d.11 ,u 0;1t· 11/ntsc,; h,·t1rs " 
.-lose 1·P111/w11 sh1p Ill //11• 119!,/ o( 111·11 ·l1 · 

ry pri·1·ro11 .~li; 111·/11·11/<11,-d ,,, th,· , ·.,,.,1·, 
dens,011.1 Tlte ! 'ourt has rdu si·tl tu r e<-• 
o~niH: an u11linai1t•1I nf!l1l nr lid ~ kind i11 
th,· pas l .l11rnbso11 ,. .lf11 .,,:11 t" l111 scll.s. 
I !17 I I S 11 I 2!i S Ct :1:,H. l!l I. E,I. fi .1:q 
1l !lll !i l (V;Jl'1'1nat1111 1I , H11rk I ' . 1/r l /. :!7-1 
II S ::1111 117 S Ct ,,iH . 7 1 I. ~;,L IOOOI 
l I !12'1 l lsl,•ri h,attonl 

Id al l :,;1 ,,.1, !I:! St t a t 7:':7 (~mphas 1s 
add,· ,11 Tims, lhu11.:h the t ·,,11rt J! :tVt' an 
ill11 ,,t rat1V I' h:; t of privac~· ri1:hts, ii abn 
d, ·mc,I thal the rii:ht was as t.r11a tl as t he 
ni:ht lo d,l as 11 th ~ p lt.~:t.:-.t 'S wuh 11,u-· ~ l ,1H ly 
-\ ~ule frum lislll\J~ prior hol1 li1tJ.! :i, tlu-, ·,•u r l 
11rt,\·1,h•tl no t•x1 ,lat1al ory prmr1pl1• 1hat in­
f11rrn s--a lower l' (Htrt ho w to reason a huu t 

\\ hat 1s and \1,: h:11 1s imt t·ncompas ~1·, J by 
, lw nghr 11( pn, :u:y 

( '1rr·t' y l' />op,, /,,/1tJtr ,\',,n·,n ·.-. hlf1•rna ­

t,,111nl. 1:11 tr S li'IH, !17 S t:t :!Olli. :~,2 
I 1-: ,1 ~,I m c, t 1!17, 1. h~i tl ""•·1111s11tut1011al 
y• ·t ano l ht!r re~ulat10J1 of .u· t:ess co ron t r a­

t 1•1111 , ·ps un J.!rrn.1uds ol pri vacy . Tl1e New 
\' .. r~ s tatu11• r e, 111i n •il that d1~(rih11li11n of 
n1111 r,ac t•fil lVt•s to jh ' rM 111 s o,·,•r •.frx tt•t•11 i1e 

1111 1v hv a li rense, I pl1., rn1ar1s t. That prnv i­
s 1•1n was l1t' l1I 11nt'ons t11u11t ma l i;pc:1 u s.- 110 

1·urntw llit1g ~tate i11(1 •n•st wa~ p1 •rrP ivt~cl 
th a t c' t>Uld o\·c•n·onw '' tJ ll' tt:at·lti 11J! of (,' n ., ­

u old that llw Co11~lllt1tinn 11ro 11 •1·1 ;; in­

,liqd11.d il1•cb1n11s iu niatt1•rs n( d11 ldl 1t •ar 

111~~ from llllJ11 ~ 11fi t·1 I 111ttu :-. 1011 11~• llu:' 

'.'->late Id at lih7 . !Ii :-i t ' l at '.!1117 ,\ 

fh, · t 1101 ( .d , , 1 '!'> I I \II" ,I,"~ II ,I p1 H\ l', l! H l 1 ,I 1111 · 

l .11 , l o 1IH1 l1l1111: , \1·, 111h11111• n •• I ,1,11 11 .11, 1, , n, ·-., 11 , 

Iii.,": h::.., ll u n l h " · :1 1, .. 111 li111 1lh ·r1· "·' ' 11 0 

I ,Hlipc ·ll 1nl: -. l.ltr• llllt·(t .. , I ~.l :, ,1 ·,,111n ·d · u .. l 

t,.._·ra w, t· tlu·n· 1., ,HI uulqu rnh·11t furid;u 11 t•u · 

l...i.l · fll4hl of an:t•~s to ron l r:1ct• pt1 v1·s . · l1ul 

hc('a W,t• ~111·h arcess 1:, ,·sst·nS 1;1I to f.'ll erc tS<! 

of tht-. ,·ons i1lutaonaliy prutt-"i-h.'1.J n~ht uf 
,l.-ti~1on 111 matlt•rs 11 ( ,·hi lJl•-e arin ~ that is 
the un,ll'rlym.: fou11, la u1111 ;, f th.- holtlin.:s 
111 1;nsu•ol,I. E1,t11studl 1· 8111rd. and /lot' 
11 11'.,d,- " I, / al li~l-i -x!i . !17 S t' t at ~U l l:I 
I ,1111ttU1$( d btnbu th>n to IKt•u :-- 1.·t l pharrna· 
c1s 1s , 1g 111flra1,1ly l,unh•nt:d that n ~h l Id. 
al tiH!I. !17 S l'l at :!Ol li' 

Ttu.•~ ,• 1·asl's . amt lht! Slll;J!' t>S t ion t hat we 

appl~ tht·m to prutt>t' l homo~t• '.'< ual ,·unllud 

in tlw Na v, . fk lS1• a p,-.· ,,liar j11ris prndt'11t1al 
prohlcm Wl.l'n iht' Supn·me t '11u r t ,krnl,·s 
e.1!!t' S u n1 lt•r a !'> JH..'n f1 f prov 1s urn or a mend­
m1•11t to tht: \'ow,l1tu11on it , ·x plicates lh...­
uh' :u111tJ! aru l ~ui.:..:1 ·-.. 1., d1t.· ninlour:; o ( :, 

v:i Jne a lr,·atl~· :i l ~llt-11 1n llw tl,u-u nwn l or 
im1'l1t·cl h _v the t \ 111:,1 1t ut111 11 ·s :-. lnh·tun• awl 
hh tory Ti1t• lowi;-r· ruurt 111 il J.!1· fi111b in tlw 
SII JJrt'ltll' Court':, r,•a '.'- 111 110~ al,11ut lhost' 1._1-

f!a1 malt.•nab , .,s w,·11 .b 111 tl11 · 111 ..1 l, ·n:i l:.. 
lht·111 :--d vt•!l. t!U1tlat1rl' !1, r ;11 11,h mi: tl u· pru 

\ 1:-a nn 11r am1·nd1w· ni 10 ,t ,ww ~1111a t111n 

But wlu·n lhP t · ,111rt 1·rt·:,1 ,,~ 111 ·,,· ngh h. as 

som1• .Ju s t11 'Pa wh,, kl\t> t'Oi! :t ~1 ·d 111 1h1• 

prn1·,•ss '.-.t:\l,· fhat 1h1-~ t.:1,1· d 11 ni1 • .... .,.. , 1/ . 

On,• l' /Jo /fo1t. 1111 I S 1-;!,. :!:.! 1- :.!:.!. '. U 
S l't. 7: 1!1, ili~ -1;;1_ .;.-, 1.1 . .J ~.t ~Ill 1111,:lr 
(Wl11l t• . .J. ,k ,si ·11t111i:1 . !-:,,,· I' U-11./,·. -lltl 
11 S 11 :!. lli7 . ,;Ii , '. 1:1 :; I ' t ill~,. , ;J:1 --ll :1:; 

I. J-: ,1 ::,I 1-17 tl '.l'i :l) , ~,,-v. :,rt, J. runcur· 
r in~). h,w,)r n 111 r t s l1 ri\ t 110 111• o f tl11 ·St! ma­

t.-ri:i ls arni l.,1,1,· ;1111 1 , ·:111 look 01111 lo what 
th,· S11prt!llH· Court Ii:,, , 1a t,·d to l,e the 
principle 111\·u ln ·,I 

In tl11~ i,!n•u p of 1·a~t·~ - anti HI thu: c nh-.1 
to the qu11H •(t l.t11g-\l,h ~l~ from t fw (\,urt's 
opmions. wt• 110 n11( find ;1n\' princ ipl,· arl1c· 
ulai.,, I ,·u•11 ap11r11a i: h111;: iu l1rt•,1 ,lth that 

whid1 appt- llau t St' t •J...~ to li ;H- ◄ ' us ;u lopt. 
Th,· Cm1 r1 ha, 11 ,,1,,,f . is ill1h t r:11iv1• 11 ( !he 
ni:ht 11( pnr ,,1'\" •, udi :11 a 111 •r~ a s ac t1,1li..· s 

n •btlllS,! l •> ma f'rt :i).!'1 ' 1•ro-.. · n · .1tti111 . ,·on1 r a ­

rt •pt1t•n . f.u 111I ~ n·l.1t.1 1i1 :-- l11ps. :t 11, J rh1 l1I 
r1•arH1J.!' aw l 1·du c.tio11 It 11t•1·1 l l,a rdl ~ l1~ 

n 1.11u 11I \ 1 . llt ; ,11 ,il c 1 .. , 11 , 1, , 1111 .un i 11 H110IJ 

11111 .,,h .. uu l' "Iii 1nq1111 l 1,, .i"1. 11 ,. ._ llh \ .u 1o111\ 

"IHIII"''' 11l h1t d 



;. 

s ~,.J _.ut nm,e o f tht· ~t rov e r~ a n g lll to 

hu111osexu..i l cu11duct. 

Tl,e ques t1uu th e n ht' r omc:i whclhcr 
lhere is a m,,re ge nHa l pr inc iple tl,a( tx · 

plains these cases and is ca pa h lc o f ..x tr a p 

olal ion Lo new clauns 111H p rev ioli s ly tlern l 

ed by the Supreme Co urt. ll i, lrue ti.al 
lhe princip le appellant advances wouhl H 

p lain all of these cases. hul llw11 so woH l1I 
many 1Jlher. les~ sweer11 nK pr111 c1ples . The 
m os t the Crnirl has s~ iLI on l hal t n1,ic is 
lhat on ly rig h ts thal are " funtlan,ent.al" or 

" im pi ic 1t m the rnnce pl of ori lcrn l liberl y" 
iire mc:ludc,d in the ri~l ,t of l'r iv al'y Tl, ,.,e 
C11rmula t1on !i an• no t part11·11Lu ly h1·lpf1il to 
us , however. l,e.-·auso, th ,·y are lt·ss pn• · 

scnptioo!; u ( a mnd P uf n ·asoning than lhey 
are cond 11 s 1o ns ,1hn11t par tH'u lar ng hl s 
enunr1;i1t-,I We wou ld f11:d it imi,11,.,;ihl,i to 
condudc thal a n1~lit lo ho n111~1• 1u1a l nH1 -

duc1 1s " fu rulamt:nl.a l" "' "im l'lic1I in lh l' 
conce pt of ord r n •d l1l wrt \ " unl,· ss any and 
al l privat e sex uai lwha , 11,r fa lls with in 

tl1 0!-ie c-att:1~unes, a ,·0 11dw,1o r1 w t• a1 e u11 -

w1 ll ir1g to ,l raw 

In deal1111: wllh a l ll jll C li ke lh1s. 111 whwh 
we a re asked 10 pmti,ct from rq,u lat 1011 a 
fonn of iwha vu ,r IW\' t'r l,l'(t,n• prolt•l"l e1 I, 

and mdt• f: d lrad1t11111;.ill y 1·11nd, -n 11H·(J. wr- tin 
Wt.•111,, IH·a r 111 rn111 d lt w , ·u111 ·1•rn ~, 1•). p1 t",: ,t' d 

h v .l t1 :-, ll 1T \Vt11tl:. di s :, 1·111111 1: 111 .l!oo , ,. 1· 

l'il11 o( f.'i,_,/ 1'11·1·,·lo11d. I.II II S l!H . :,H. 
97 S l'I I !1:1~. 1% H .,9 . -,~ I. 1:.1 ~d .-,;11 
(1'.!77 1: 

Tha t tlu· ( :ourt ha :-; ampli · pn•1T dl'n t f11 r 
th e 1·rt'allon 11( 111•w r nn ~t1111110 11 a l n1 : fih 

s ho1dd no t li ·atl It 10 n 111P, il 1111• 11n1t ' 1• ~;! , ,ll 

w ill Ttw .J11d1na r_v. 111rlu, h11l! 1h1 •; ,· .,11r1 . 

l!i I llf' mt1~,t n 1lt11 · r:1ld1· ,111d 1·0 111, •:, 1w ;1 1 , . .., l 

l o 1lleJ.{i t imJ.t V wh,·n tl d1 ·.ib ,, ti Ii JtJdi: t· 

S. 11 in av be i ,nh, J1 H l 11 I 111 -, ,n , ,1 1h, -. p u 1111 111.11 
1hr- Jut I. o f 11 t d11') ,1p11111111 . \\ lh· n 111 ,11 . 11 1, 1Hh 

11f t" . ,· ,p1(' 'iSt' d the \ H ' lv 1h.11 11 11 , 1,1111 •.h .. n ld 
1. rt'.llt' n~ tY con \ l ttu1111r1:il 11gh1 , . 11 ,,u , -.. 11 1:111 .. 
,nu~• h~ l .a 11h dcrl\w d t,v \.1 .111, l. 11 ,I 1,111, I, ·•. ,i i 
1,1t..1i 1uh· rp1 ,· t Jl 111JI 11 11111 1h 1· 1, · ,1 . 11 11, lll lf ' ,11111 

h ,~tn , ... o l l ht· <"on,111 11111 ,n lh ,h II li .J:, h n ·n 

.1p1 h ,,ul . '1hc H<H k 1,I 1h1· p11 l11 ,, ,11 h1 .1n, h1 ·-. ,, 
l n bt 1n , ..1 l1d :11 n .J univ 1n .1,, 1,11 1 \\ 1th ,111 111/ 1 1 

C'nrc ldu,,;c· )- t .111mi-; p u11 11 n h ,, ,1 ii 11 th, h 1111: 

pt ('m1s.c: . 1\ IJ11h d1 , , 1,1. , 1 :i h l1 111 il 1\ ( uu , 11 111 

ll o n Th.11 1h~ 111111pli- 1t • 1nlt-1 c n1 1· \, ill 11111 h, 
f n11nd th t rf -- lu, J t ht' lh t· " 111.1 111111 , -. 11111 !ti.. h 
l e., h.l\ r h 1u, l 111r •,n 11 - ,, 1:1•11t · 1 ,tlh 101111 11 .,11 

..,-

m ad e 1·<wsl 1lu !1u11,1 I la w ha vmg ls ltlc · nr 

no ro~n11.a l>le root s ii. IIH! lanJ~u al,!t: 11r 

even llw dt:~ign of the 1'.,1u~ti i11 t i11n Ut•­

a li zi11g- tha t tli c prc st' nl n1i1~tnu-·tio11 of 
the I )uc Ptrn'C;1S Claust' n ·pn•st.' fl L'\ a n rn • 

jo r jud1c1,d idoss nn 1bi tt;n 11 s. a.~ \1,:f'il .t :1 

on the ant.tc1pa l1<111 ,,f lhe Fran ... rs. anti 
tha.t 111 1d1 of I l, e 11111 lc rp1u11i11g for thi, 

tu n ud , s ubs tantive .. app lilaf ion of lhe 

Clause ,fi ,,a pp.:a re ,I in lhe rnnfli, ·t ltt• 

twee n lhe E ,ecu t ive anti lhc .Jud ic ia ry in 

the l!UO's an, l l!Hll's , the C,,un sho ,ild 
l,e ex lri•,1wly ,,.1,., la 11l lo lireathe ,i lill 

furt he r s ul1 s L t111 vc 1·01111 ·111 rnlo ll n'. fh 1I' 

l•ro1·,•s:, t '. la u se so a~ 10 s iri ke down lt·t~ 

blation allnpw1' by a !)Ca t i~ or ,:11 : to 

promott• its wel fare Wl11,11ev,•.- tire .l t1,li 
ciary ,lu1,s sn. it u t1a voida l,ly pn•-,•11q,t s 

fo r ibw lr a11ollwr pa r t o f tt u- J!OV Prnan~·1.· 

of the rc,tm1ry w1ti,oul l' Xpn·s s t·i m ~. 11111 

liona l aulh<1nty . 

Witdtev...- tL~ apphra 11 011 lo I h,· S 11pn·n11! 

Co u r L Wt:! t l,111~ lhb a dn1 o t11t1on ~lwuld tit• 

t a ~t: ll V(· r y ~;(•nou :,l_v l,j· 111ft·rior f, ·d,:(a l 

court.s N11 doubt l lwre is " amj,1•· ptt •, ·1• 

tlt!nt for 1,w rrt·a t1ou o f 11 1•w nms l il 11twnal 

r i1-d1L,; ," l, u i . ,1s .l11 s t i4 •1· \Vl111 .- '-i, i11I , t lw r n : 

;1t1o i1 1J ( ~.t H'h r11 : 1d:, " 1-0}111 °:, iH'itff •:-- 1 11, illt· 
J! lll11 1an·· tv h 1•u p idJ! 1"~ rn :d\t' "l:iw li :1\lll l! 

l1lth · or 1111 ,·111 :111, a ldi • r1111 t :-- HI 1111 • l;1111f 11aJ!1' 

or l 'V t ' ll th,· d, ·:-W ll uf 1111' C' 11n:~ llltH! l11l .. If 
il 1:; in ;111 > 1li ' L!rn• .Jo11hltul 1h:1 l 1l u · :~ u 
Jff l'JIH • ( 'rn11' :li uu lcl r n •1· k , ' ft •a h • IH ·W 'lltl 

!-i t il11l 111 11 .d rlJ '. li 1:, ' W i ' 1h 111 I, 11 n· 11a111 1ha1 

low1·r 1·11ufl:.; :. lmu ld 111,t do : o \Vi• 11 11\ , . n o 

J.!t11, l. i1 11 ·1· h 111 1t th, • ( ",111 :-- llilllh Hl !If. ; , :, \\I ' 

ha,,· , }111 \\ 11 \ \11 11 11 " p1 TI in ll w 1·;1.' ,1' ,lt 

lt ;111d . l t' o lll .1r1 1r 11l.11 ,·d : =1q ,11·J1i. • 1 ·ou r 1 J'f'III 

np l,· If r u11fl :, ,d .1 pp1•a l. . li 111 dd . 111 · 11d1 

t-;l rnt11 d · 

( l ' lt(OI 

I h IJi' '1l" I , ,,. 1· ,11 ,d / 1, i1, fH J .! 
I 11, · 1 \ u ,, , . 1f , · 11 11 , ,., , · \ 1·1 , 1 u 11 1ph"h h 

111 1· 11 1 . 101 !11 1/tc /1 11 111;, 111 .,I . 1 1 lf lill l p1d ~,· 

l'I H · :1if jl l 1 IIIC l 1 ,1111 11. 1-.. d , , 111,d fh ,1 1 , 1 11\,1 \ 

, 11• .111 · ti, I\ t .. , , ,.111,111 11 11 ,d 1J1 •lll \ ,111 11 . . 1, 111 d1·, --. 

, ii 11111 ·, liln i+ .. ,1 dh 11d 11 ,111 1 oHH •,. h«.' .11 1 l 111 11 n, I 

,1h .. ,, lt1 1, -1\ In 11! .11 , I, 11· 11 0 1, 1.1111111 Ili c , ,u h 
q11 , , 111 11 1 , '' I' ' 11 l ,, 1 11 ·, .111 \\ l1t"1 hn d w .') 111111 ·1111" 

C11111111.1 , < 1 1 .111, J .11,,~hl H l11, li l .o,h d \"1 1111 11. 

1 0\ 1' 1 \ 1h , , . 1•.1· hd1 11 1· 11 -. 11 1 •-.. h1· 1h,·1 il w S 11 

J'I t' llh I ,,1 11 1 11 I\ ,pi•, d11 ,I I 11, .. d1 , , 1 . 111 ,1h .. , .. . I 

1~ w d 111dPl111•\ \ 1 hH h !,o m •,d \ .1pph 1 d 11 ,uh,-. 

11 11• , ,1-.t· 1,t 11 111 ·,1 II OH, ,I i, u f, 

\ 
! 
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, t f ' t lfl l , l.l f\t 1· ~ ! 11 t '. 10 H, •II . Iii ' 111 ' \A t" l\ ' l,1 :­

! r, ;• f \ du • \ , d , 11 i. 1·• d d , 1 1 1<11 1 \-. ,,1 il , i 1111 i ll 

1 h .1t 1na11 ...- -.. ... ·111ild •' \ .,,k •1q ,1, 1111 · 1 .. urt r,· 

\ 1, -w . ;1 1:, ,· :,t 1 .. 11 h ,; ( p1d1 : •· 111.1, I,· I. , "" 
"11tlld grow 11 p . ,111d l.,\f ' wu1 ild l1 , i V1• pt• · 

,•mtitl •·d l l o r jn11r.-, d v,--~ ! ,1n ,1ih, 1' p .1 rl 1r l lh, · 

1~1•v1•rn a1H'1! tit' th e c·ountry \,·,t huut •·Ap r, ·:-.s 
Coifl~ lllHllun,~I aul110 11ty ·• If the rc vo lut ldn 

i11 :.;(•x 1wl mu 1cs tli,j( a pp,·ll,ini pr,h·l.iilHS is 

111 fa r t Pvcr to ar n vt•, wt1 thmk il must 
:11 nve th ou1,4h tlu~ 111 o ra l dio1c t•s uf lhc 
JIPHl1;e awl thd r ,·h:c t1••I r~p r t·St: nl~1 t 1vcs, 
11 ,H lhnrn~ h tli t1 uk a ~r n f this n ,url 

T11 r n111J! f1mn tlu· d t•i"ttli· tl ,·.,·.~·:• . w h H h 

Wt· d t) rwl th111~ prnv ule 1·v 1·n all arnh1•: 11 uu~ 

w,1r 1ant for the 1·ni1~ l1( H l1on,t l nf..!l1l ht• 
,,,,,·ks . appd l.11,t o ff, r>< an:u n 11 ·11ts l ,a ,.·d 

111 11t1 1 a t' t1n:; 11l1H1o n a l tlwory Tl111 11 ;~h th a t 
1l11 ·nrv 1:; nli \. 11,u:~l y 1H1h' t1 a l , 1t -. 1l i:, !-in 1,fll' O 

I, , ,,., j 1l,:1 l 1l u w111l h s l:i tiu;: 1,rn·fl , \\hy 

W t ' rt'Jt'd It 

,\ 11pl'li,1111 d 1· nw s that mo r. iill _y t ·;1u t'Vt..'f 

111· th1• 1,a:.i:-i fu, le i~1:~I.H1tHI or. 111 1,n• :,,1wnfi­
,·.t ll }. fu r a 11.H .d n ·,,.,:u blu1n . . ,11d .t~~.i •f'ls 

t w o 1t: a:,011:, wh v th a t I:\ ~., , T l1 c f1r -. t 

an: 11rrn·11 t 1s : · 'j f lhe 1rnl11 arv ca n d,·f,·nd it s 

lil ,1nkd t> Xcl1 1:i1on 11[ l 11 1mn~t •:ic t1.d ~ ,1 11 lh,· 

~• foiJlld 1h,1.l 1h,·v ;ue o ffc•ii ~, t V1' 111 ll11 1 11\.1 

i•HII \ or to l lu· 1n1li1,\l y ·:, vtt ·w 11( wh.d 1., 

-... 111 ·1a11 ,- ;H"1" t·p1;d:lt · . th ,·n 110 n~~h b ,u,· :-. af1' 

I 1 " "l c•111 ' i oar h1111•u t .in ti no Hllfh if'lt y 1:, p r,i · 

lt •i lt · ,J , l~~oilf l :'\( di:i1 ' l Hllill,ll Ion ,, ,\ Pl'di.1i1l · s 

11i "'ll il 1J.! ll r1t•I on .\j 1p1·a l ,1I. 11 1:1. . l'.,s , 
1111 : tlw macrura tc d;ariu'lcrtZa l urn 11{ t ht· 

N .,v ~·~ poi,1l1t1n her,~. ii dt·s t•n ' t' s 111 l1t' :,a,d 

11 1,lt 1l11s ill' J.! H1H 1·n t b •·0111p lt·tdy (1 t\·nlo u s 

I h,, 1\ rn:, t 1rut1011 h.as pro\·tsin n:-; Iha!, r 1•.1l c' 

· · 1•1Tif1c 111-dt! S f111 ·:-- t• prt1lt:d . ,1n 111 11i~ u lh 

· .. 1,u·1:d . l'lh n 11 ·. a nd 11· '1•: 10 11 ~ 1111111 11,tw~ 

: 1 , l 1"011t l 1t·f11 ~ 1· :, l H 1· 1, ,\lt · a 1\t>\\.' ,·on:-- lltu 

11 •111 al rlJ~l1f \11 p ro t1Tt ht11no:H.•x uait ro nil11 .., t . 

! li t· nrnrl d ot•:-. 1111 t ll u.' n •hy 1l t'!1l tu\ t·~t.lli · 

!h fwd nrn.,111 11t 11,n ,,I r ti '. hl!'- th a l .ire :-- nl i<i l~ 
l,a ·,,-d 111 11 , 11 ~ 11lul10 11 ;d tt • '( I and h1 ~ t o 1~· 

\j •ptllant g, 11:-, f 1111h,1 . hol\' t) \ 1•r . :,ml 

1·11 11t t •111 h tha l tl11· ,· ,1 :, t1 · 1: 1' 1• uf ,nura l d1s.a p 

t , \t ,11 J I ,11,.i,11111: 111 . . lj11'1' ll ,H1i 'I, • ,11111 •.1 I W ,I\ 

101 ,· , -.1·d hv itw , ,.11 ,1 • o1n , 1· 1 111 11~ 111 -. p i ii 1111 11 11 11 , 

,1 . , i iht· 11.1 , ,ii ; 1 ~ u L.1 111 1b 111 ;1, no t 111.·1 n11 .. , 1hh 
,11 nd, d 111 111 , H a l 1111 l t,.: 11n 11h \ , ~, ii" tu 1h~, 

,, 1,, 1 ,ti ,,t,h, .i 11 · 1h ,· 1, 1111 , 1 ,1 ,· 1 1·1 t, ,. , 1 ha-.i -. 1 111 ., 

, , ~ nl .l ll liH , 111 111 \ 1 I , ,·pl h d i h .11 11 , c11 d,I u o l 

, .... 
'1 • - II• 

1· 1til In 111ni• r,. l . ll p l 1;,. 'A Ill . 1, l , 111 ... , I, ·, 1111 11 

11( ., p ,, 1\11, · f In ·. li ,H1 ' .. , ~ 11.d 111 11111 .1 , y IS 11 o t 

1mn11uw fr tl rn hu r d,•n l, v th, · :--. l.al1· as a n 

1·lt>111t:nl n f ro11s1 1tu t 1,ut.,1l \· prot cclt:d priva · 

'-Y Th.,t tile par untlar d1oi l't' n( l'ar l1wr 
may 1,., rq•u~nan t t o 1h.- majori ty arg ues 

fo r 11. !; VIJ.,!t l.lnt prol f:'1· l11m - 11 u l il!\ v 11l11~r:l· 

l11lit \. 111 san.-11,m. Appe llant ' s Opening 
llru•I <>11 \ l'f•·:il at t :I Thi,; th,•orv that 
rn ,,j11 l1t y 111 ,. i-.1!.t/ .i n ti ma111ril ) d1t 1ld~ is 

ah\,\\ ' 11 1,1d 1· prt·s ,unplt n .' I/' i11\· ,d 1d h y tht! 
t'uu: .. l1t1111,J11 ,ttt:1r k~ t he \t'f)' pn•1 l11..alt' 1•f 
,l1•1n1•rrat 11· l.!0 \'1•rni1w1 1l Wl1, ·11 lh1· ('un~ti· 

l11ltoo do,•-.. 0111 :-- p1•; ,k h • th ,· n,n lrarv. lhe 

,· hmn •s n f 1hm,1• pu t 111 :,u tho nty liy tht• 

t·lt>dura l p r•u 1•..,:-.. or tho..._ ,. v.· '111 .1n· an.~out1l· 

a lilt• lo :--. ud1 l•t.•r: ;un s . r u111t- L,· fun · 11 s not as 

:-it1 :-- JH.'1 l ltt.:1·au c\c fl1ajH flt:1nan l ,11t ;i~ t'IJm: 111 · 

~ IVt· h · "'; d ul f11r that , ,·ry n · .t..,11 11 . \V,• 
~t n~~::-. , l w 1':tl b t' lh t' po:... :-.1litl 1l \ of h, · lllJ,! n11s ­

und, ·r!'! lnw l '-" :-. u J.:. f•'•'' · thJt tin :-- d (· l 1..•n·ntt~ 

l n d t: mn1-r at1c d11111 :t· ,lo~:-. 111,l ,q1p l \ wh1. ·rt• 
I tw ( °i>11 ., tit ut mu n· 111 0\·1·: , I h,· d u,1n : f n,n, 
rn;q 11 rll 1t ':-- .\ f'pdl.111 , ·s tlwnrr Wnt dtl . 111 

f. l cl , 1l1·:-, tri1 \ liH' k 1:,b fof i'U ll l la uf lfit~ 

liln :-i l \ ,d11 , ·1' Ii .t:1 : .L1 t1 o1il .. 1u -. w ·14 · l \ lias It 
wo uld , r,,r 1•'.'.; ,mpli- . rt•wh ·r k~1 .,btt1m 

al,uut t "l \ d rid11 , . wodi.,·r ~af1 ·!\' , lht• f1ri·s · 

1· n · at10 11 11f tli l' dt\1rt11111wol. <ilHI mu r h 
m ori.•. un, 11n , l 1t1H tu 11,1I In \·Jd1 ., f tlwst' 

an ·.1 . h ·J!1:-- l.1\l \1 , 11 1;q 1,11 lh ·" tia \P mad'-· 

mor.d d 1;,)I ,•,;, 1·1111t r,1 rr ln t ~u · d1 ·:-. 1n·:-. 111 

11111111 r d11 "', ll , . 11 lw ,l 11 ult1, ·d th,ll v ,· r \· 

1n.111 \ i.1\, .. 1 \1 -. l \\lin :-. t · 11ll11H .1l\ ' JU ;., tdi,:a 

lid fl d ot' -. llul fl " , t 1q1on 1111 · :s. 111' 1t ' l\ · :-. moral1 

ty .. F 11 r 1!1t·, c '"' ·' ~" 11 "' . aJqll' ll,111t" :-. aq ! U · 

flh ' tl l w ,11 11ul \.lro l l l1 , l ;u1, I - · ,;H11 111 .H11 111 

( lt \\ 1· n111rlud1 · . th \· r-t~t ,1r,•. th al Wt' ,·an 

f11ttl 110 t 1111 , {1l i1 l l1tfl, il n ~~ lit IU ,·11~a j.!1 ' 111 

lu.n11 ,~-. c~ 11 :d Hi1d H1· 1 .rn,1 thal , ,1 :-. p11h . .:, ·~. 
W t' h:t\i ' llll n ;1rr .11d l t i 1·n ·at 1· 1111 \ ' \\, · 

.\ \ Li d dl\11 .11 11 ,111 1lu· 11 ' " 1H h l1 , ,l p11, l ,.l 111,11~ 

' "· ',l i J li l •; t n 11n .d I, 1il11·, I ,Ii , t d1 .H t 0 1d1 J h1.: 

fH .,)uh,i. d l , ,11 ,,i i 111 .: ~: 1111 e, 11_J 1, i , flll- l h lo .in1 

111 ~1" I l, 1._ .,fli t, ll• •ll j,. , Ill \ II \ tu , IIHHIJI-. 1-.. 1>f 

~l'lll 'I' ul , .t,l l' , 111• 11 ,11 ) fll<\1 111 1-. t1 I HIOIJIII\ 

-
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need as k, lherelore . only wl1 e1twr Ille 

Na vy·s policy 1s r a tm11all y rt:la t ,•,I to a p••• · 
m1 ssib le end .)ee I,, /1,- y v. Joi, ,1.rn n , 1~5 
IJ S. 238. 247 ---1'.I . !Hi S.Ct 1440, 1445 -17 . 47 
L ELI ZJ 70~ 0~·;1,J We l,ave sa 1il 1ha t 
legislation may 11n plefi ,~ht 1nu , a li1 y S<, 
viewed, 1his r(' gulauon bt:ars a iauoua l n,­
latwnship 111 a pe rrn1ss1hle end It may he 

ari:u;,tl, howt•ve r , !hat a naval r~gula Lu,n , 
unlike the att of a IP1;1slat urt , mus t be 
rationally related ,11,t tll mora lit y for its 
ow n ~akt Inn 10 :'loinc fu r tiu·r t ·Whi wli 1r h 

the Navy 1s en111 lccl lo pu r>: ue h,•,· ause o / 
the Navy 's as:ai1;1wcl f11 nnion. We ,,..,, ,1 
not t! ec,.Jc that ques tion hecau ,;e , ,f s ur h a 
connect ion is re-qu1ri·d , this rt'Ktalatwn 1s 
plainly a ratmnal n11•a11 :, of ad va 11r 1111: a 
legi ti mate, intl Pt~d a crunal. 1nt f' r f•~il ,·on , 

mon to all " '" ar111e<i forces To as k 1he 
ques 1ion 1s to ans wer it. The f'ffr cts 11( 

homos e>..ual •·ondu t l wul 11n a na va t or n11 h­
Lary 11nit an• almos t n •r1a111 t c, he ha r mful 
to morale and >l isr, pl,ne T lit> Na vv 1s 1«1t 

re(1uired to prod t1te !-ior 1ai :,,·it!1we d a t .1 11r 

th e n ~sull s 11( r nnlndled t' XfH' rinu•nts 10 

pnn (• wh ;1l r um n ,0 11 ~t:n =-1 t: :int i ro mmon 
r11; p1·r h· 11 c,· d1•ti ff ,n:)t, at(: 'l' li 1 .. \ 1•rv 1a:,p 

il lu~ t ra le~ d.uq: t•r s o f lJ 1t) ~\o r t th, · Na r_\ 1:; 

e n till1·1i lu ro n -. 1d1· r : a :!7 y~a r 1tld p t> tl _V 

o ffi cer ha ,I r e p t'. ,lt ,l s ,•~11,d rl'l"l"'n ,; w11h a 
I '.I r ear old sp;unan , .. ,·n11l. Tl11• lat lt'r 
th e n d11, ~e lo hn•a~ ,df 1h1: n·la1tH 11 s h1p 

Ep1 !.> i >dt:!~ o f thi s :-. ort an! n .·rtarn lo 111 • 1',•lt ·· 
tenous lo m, ira lt· and di~r ipli111•. 1,, 1·t..tll 11 1111 

q11 t's t1on th t• t..' \'<•n li andP1h1t· s:; 11( :,. 11 p 1· r11 >rs· 

tlPa lm~s wit h lowt•r ranks . l o 111a kt• 1wr ;11ri 

al tl ,•a lin.:s unr omforta l,le wl11 •r, • thP ri·l.1 -

t1 0 11 !; h1p is sex uall y ;_j mfiigu J1~s . to ~t1nt-ra1t• 

dts i1ke antJ ,h~apprnvaJ amo11i~ m :111v \vho 
ftnd homos t•)tlla lity nwrall~- off1 ·11 s 1v, )_ a nd . 

it rnust be sa1cJ. i;ivi'n lh,• 1o< 1w,•rs "' 111,li­
tary s upenor~ ovPr ttw 1r inft.riors. lo ,·u ­
hance 1he 1><1s ~1~i lity of 111, 1111.,,·rnal ,,,•duc­
lion 

The Navy's poli,·1• re'luinn~ disd,ar~t• of 
lhose who eOJ!a~e Iii ho1nus,:.xual rondui: 1 
~e rYes legitimat-• s lalt~ ,ntt•n•st s wh i,:h in 

dude th e rnamtn1ancc of ",ti -; r1pli1w . i~nod 
order and rw,ral .-f. I mut ua l 1rus1 a111I 
n1nfidence amung ~1•rnce nwmher~. in ­

su rj ind the in1 ,•~ rit .r or the svst<•m of rank 
and ro mm a ,111 . 

t a1 ,1fi 11 ~{ J 111 u 11b1: rs o f Uw ua va l sc1v1rc 

auil JI H·vc•n !f 1ng I i11 t•adu~: ; o { :i i •<· u, 11 y 

SECI NAV l!HHl!IIJ 1M a , l l , l !JH I) , .I A at 

219 We hd,e ve tl,al llie poli,·y t<:<f<l lrlnp; 

tiis d1argc f,,. ho mnse,01aJ comtuct l!i a ra 

11oual n '1t't1i1S of adue ving Hwsc IPg1ltr11 n tc 

ir,lnests Sa Belle,· 11 M1,ltlc11 rfo r:{. 6:12 
F'.2,1 788. 81 2 (9th Cir.), ce ,t, denied. 452 
I IS. 9<15, IOI S Ci. 30:lO, ll9 I. E.J 2d 4Mi 
(1 980> The uniq ue 11t~Prl s of the rnilil,1ry , 
":1, s1,\:t1al n ed : .. 1+"1d y st·Ji..t ra l e fro111 nv1hao 

: O!:ie ty," l'rirAn- 1· l. tr•y, -11 7 II !i 7:1:1 H:t 
!M sc, 2r.,n , :! t, 55. ~1 1.1~.1i ,1 4:m 11 n .o . 

j11s tify the Na vy 's ,lc l nmina l 1o n 11,a t lw 
mo8t5Xua i contlu t: l impJ.i t~ ll s ,·ap<.tr ll y l1> 
car r y out it s w 1~.sio11 

t1.D1rmed. 

V. 

IIAl.1'11\101!1•: & 01110 11 ,\11.ito ,\II . 

llui1 , ·,J S 1a1t•s ( 'uurt of 1\p1u•a is . 

I )istrwl 11( (\,l11m' ► 1 a ( :irn111 

.-\q: u, ·, I . J.111. LI . ll llil 

l k t id,·,I ,\111: 1'1 , l!WI . 

Ba1lro;ul ,·rnp l11r1•t~. who rn't' l\'t'd h, ·111:~ 

fits undn the I m;i;shnn•rn,•n 's and llari,or 
V/nrk,·rs · ( ~u111111 •11 ~1al111r1 ,\, ·t for 111J11n1· :-. 11 1! 

s u :, laim.•ti wl11l1• r1 •patrUI J! a liopp,·r. or l°llfl 
1wl . 1hnn&J! h w lJ1d1 nta l pa ~s~·tl a s 1l nao\'t'd 

from railroad 1·:1r :, to I h,· holds nf liaq!t 'S 

an d ~;hips at r.ulrn;ul' :; roa l pit•r. hrn11id1 t 
suit ag- aio~I th e r:uln-;ui 1111dt~r !111 ~ l·'t•clt •ral 

En,pl" Vt' r:1 · L1ahilitv An . The· l/1111t:<I 
Stalt,~ llis tn,·t I ·.,urt fnr lh•• IJi s lnrl of 
Cnlurnhia. t ;,.,li,ird .\ . I ;, ,s,• 11 . .I . ·,tiO 
F Supp !JJ ,.I, •·ni, •n•iJ ~unirnarv Jt1dJ~nw111 111 

L.1 vor o( ra1lr11ad . arn l l'ln plo vt•t• ,1ppl•al1•il 

"'-"'~SZZWW lf i2WfCUWFtmwm:r72 .. :, n m 

li .\1 01 !1 :,.{ , 11.\t.fi\toHI. .~ 11111<1 111( 

li e \ u t11t 11( \1 1p, ,d -, \Jij., ~,l t1 r c , 11t 

l 11d.:1 •. lu •hl 1h,1l l , i> 11• ~·• li 11 1, 11, 1 11, ,, , 1d 11.u 

),;,,- \,V, 11 !, , r:, t :n11 q 11 11 : ,,11 11, 11 \ ,· t p t o v,d1·d 

1·>.d11 s 1i1• r ovr r a~P fo e t: m pl1 •) 1 -:. prt.' t lu ,J 

Iii !,.! nlvt' r a~~ t• (or t•m ploy t•r under d ie l; cd 
, ., ii E: i11 1'i" )' " rs ' l.1al>1h t y .ht 

Aff iru11, ,I 

I ,v.,, k tn, ' l :u tU j )C fl~ntton ~ lti:l 

An t•mplnyn: I:) Ovdt·d l,y lf h · LuUf.!' 

~111 1n•nwri ·s a ,1d ll adu tr \Vo, J... e1 ~ · t 'rnnpeo 

•~: Hum Acl u niv if he or ~he rnc,·t s ho th the 
•.ilu ~ and ~, .. 11u ::s l tt, l :1 I .u 111 ~~.l111 n •uw11 ' s 

,. ,., I lld rl~Ji· W<> r kcrs ' Co ;111w n :.ali 111 Act 
,~ .'.Cl>. :!(al. a;; a 111 e .. 1,,,I. a:1 II SC.,\ . 
'111 !ltl ~(:JI, !H1:11 a) 

2. Worhers <:ompH;satinn = zGt 

Si111p l,! d1.s1nu~1 ior, l1e l\.\'c t~n .i t rafl1tiunaJ 
r:11 lr oadi11J~ tasks " a n,J •·1ra,Ji 11 onal ma1i 
l1111t • tasks ' ' is 11nt the :,nlc inquiry to lie 
111.1 1h· 111 deh•rin111i111~ ,l r;ulrn,ill ,•mp l•, :i, 1•i • :; 

~- t.i 111 s w11lt ·r tlu- Lm~: :1l1 nn •111,·n ·s atul fla r 
l,n r \Vo r k, ·r ~· l:o m pt•n~.ar ioo .\ el ; d1 •din1ug 
Iii f,dlo w f ·,.,,1, I ' .v .. ,-,,,a & 11',·, li'rrl ll.1/ -

1 ·11 • • ,f )li F ~cl H!)O l.1 w ~: shorPnwn '!',, ,10,I 
11.uhnr Wo1 kt1 rs ' C'.umpt ' ll S.t110n At·t . ~ :.:,:n. 
'" ,IIJll ' flcl, •d. ;1:1 I I S ( '. ,\ . ~ !Ill~(:!> 

.1. l\'or hrrs' I 'ompc n,alion <>ttit 

J .. 111g-~l111r,·m1•n 's a111I lf a rlior \Vorkt ·r ' :; 

1 1•111 t1t'lbali iHI i\ d 11rnvid1•.I t •'.t(dt1 s H1e n ► \1 -

, ,·: q: c for r.11lrnail ,·1111 ,loyt•t• H1Jt1 n•d whi le 

rq ,: 11 rrng a lmpp• ·r . or fu11rll'I. lh ro uJ..!h 
\\ l1u h ,·11a l p,1 !'.~t·1I a s it movp1~ I rum f':ti l 
, 11 :11 1 ,·a rs tu I he hold~ nf liarg't '!-J ,.r11.I :-. litps 

,11 , a ll road ·s nm) pwr. pn:d11d111g ,·ov,•r:tg e 

l• •r P111plo}t·1· ·s liljllrtt ·:-. uudt:r tilt' l•'•·il1•ra l 

I :1111du,•t!rs · Liaht lity Ad f..ong:-;h,}rt•m1 ·11 \ ; 

;111d ll a t l111r \Vnrki •rs· ( 'om pt' fl~;ation Art, 

v , I <"I s eq ., ~(:II, ;t(al . as a11i1e11dcd. :1;1 II S . 
! .I l~ !IOI l'I " ' 'I . '.lll~(:11. !J(U(a), 1-', ·dt:ra l 
I ii,pln v,·rs l.ial,1111 \' .l,·1, ~ I ... "'' 'I . ~a 

~~ «· .\ t"{ ;)( d s 1~«I 

I l'l'•"al fr"'" 1h,· I lu11<-,I :-;1;,1,•s ll1s !nl't 
,,11 rt fHr t lw lli :, l rid ,,[ ( 

0 n l11111l11a j( ·I\ 11 

\,; 11111 ~o M.! o:IO!l:lt 

'1kha,•1 J-'arr..11. 1V a, h1r1~1011 . II t:. of 
, Ii, Uar -, f I ht · I 11 ~, t 11t"i , d l ·11 l1u11l 11a ( 'u 11 rt 

1 , I \ J•I " 11 ; , , ' , 1, , , , r-

111 , · I "' II t " II f1 """""I h 11 H 1 H .. 1111111 - I 

\,\ ••:.h rni:1 , 111 I J 1 · " .~ :-. ,111 ll11 · hi u-1. for 

d pp1· ll a nl 

<;"'" ~c F l'aµ11~s . lfalt111r11tc. M,J , of the 

liar .,f ,I;. • (',,ur1 ,,f :\ppe~ls fnr Maryland 
p ro J1 ac \'H'e by " l)t.'flal lf'a vt.: n( the Court . 
w11h whum Waller J 51111 t h, .Ir . Was h­

iu!(l <> 11 . !) C .. wa, "" the brief. f.ir appe llee . 

lk fon · WRJ :; IIT, Mil\ VA au,l IIOltK. 
t :1 n ul Jud1: t·s ' 

Opm,on for th i! Courl r,1-,d l,y Ci rr uil 
Jud;:c :,llk\' A. 

Mil\ VA , l'.ircu 1t Judi;e : 

A rernrrin1: pro hl,·m 111 workers ' ,·om1wn­
s ation laws has heen till' co vi,ra1:e of mari­
t,m,! workers (omrncncrn,:,; in 1!117. wlwn 

th~ .~uprc111e Court hel,I tliat untln certain 
rirr. umsla1u·L•s slat1 •:; ,~ou!d nnl nH1sl1lutwn ­

;dl v provii le COlll(k· n :-.ation to injure-ti mari ­

ltrnc w u r~1•rs . • ',·o" tlurn P11ntir { ·o ,, lt-•11 -
se11. :!H II S :!t•~ . :!7 S !'I ',:!~. Ii I I. E,1 
IIJH6 11!1171. t:uni:rt·ss . ti,, · rnurL, . ;11ul the 
s t.a ll's h ,l \.'C :.trui! i~l1°il lo c1rv •• out ralm11.1 I 

an•as fo r s t,,l f' at11I ft•dt'r .11 law s Tlu• nrtJ! · 

mal "J,·,1.s,·11 lirn·". n:rn11,,l .,itt> r Iha! 1!117 

case- . held that t lw ~,Lllt ' S nualil 1,ut cuv+·r 

ltt nl!~hon•mt 'H ln Jli rt•d :-. t·awanl ur lh t> wa­

lt:r's t·tfg,· lu l !t:.!7 , aft,·r :-.t·\1·ral un~,u-­

rt·ss ful atlPmpl .s lo PXlt'nd ~.1;,11• nunpt•ns;a­

t ion rt•1111•d1t·~ lo 111111n·d 111aril 11t1 1: wurkPrs. 

( 'onl,.!' r• ·~.s t·11at" lt ·d tlu · l.1111,: "' hurf' nu •n":-.; an, I 
lt arhnr \Vurk,•r -.;· ( 'ompt·n ~; ;a( lhO Art 
(1.1 1\VC\l, :1:11 : St :. q !IOI .-1 -"''/ !l!IHLI. to 

pro, 1dP t·nv craJ,..! t' fo r -.ud1 prt·1·ludetl lrn1c: · 
sho n -11H ·11 ;uul nl llt'r:'\ ~. 1rn1larl;· !'-, It ll J l t •1I 

Thal .... 101l11l1 •. ~1)..!111l1t·antly .111w11•lc1I 111 

l!.17 :!, has lu•,·u 11<ll'rSt•t·1<-, l 1,y <>lh.-r ft-,1.-ral 
t ·rnnp1 ·11 .•, a (1 1111 l.1w:'\ \\',· lwn· ,uliln.·ss llw 

afl)'lii-a11ou of 1h1 · I.II \Vt',\ , ·" ,tl ll t' 11tlt•tl in 
I !tt ~. to ll u· l.11·1~ 111 U1i -. ra :-,, t' a.ml lh~ 
1111t•rt.u·e . 1f aur. l11 •tw1· t~11 1k.1.t .\n and the 
F,·d,•ra l J-:1111,l, .:1<•rs · l.iaJ.,li1 _1 ,ht tFELII. 
~.-, l 1 :-i ! ·. ~ .-,I d '' ''/ 11 '.l~JI 

Julm llarnin11 :11'pt•l la11t . \va., t ·tn plc~V t • ◄ I 

Ii~· tht • lbltm1or1• :11111 I H1111 Uailroatl Cumpa­

n v Ill ,'l ()) ;1t It s ,·oal 1111 ·r 111 Bal11111ort•. 

11 1· w; , :, 11qu n·d ,\11111• n ·pa1n11l! a l1o ppt·r or 

ft1 1u·u ·I. 1hn ,u ~ h \\.:l11d1 ,·oaf pa !'-, ..., t ·s a~ 1l 
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ing" (a slat.eme nl we hav e dtspos,•d c, f io 

Lhe comex t uf •11 o the r allcl(allon 1•arl1o•r , 
.,ee J>al(e 1572, su 11rnl. assutl'<I Iha! Carlo 

"<,rgar112ed and pn,mot..-d the Juinl Co11 11ul 
fur Hc1,• tr1 ation . Whal he r1> tan l Ly 'n:pd 

tr1at1on· was the fo ced dep,,rtalion ,f all 
blacks to Africa ." TI,e ,,.,l,lis hed sources 
relied upon t..y defenda11ls , upport the as · 
sertion lhal CaYto creatc,l this orl(a111ta· 
lion, and lhat il.5 puqx ,3e wa.s to "serul( J 
American blacks back lo Afnca ." They do 
not establish, however, tlo:11 11,c 1•roposa l 
envisioned " for<' e d 1le porlat11u1 ' 111 fad , lo 

the contrary, one of tlwm assert ,• ,1 that 
Carto (overt ly at leasl) 011ly , oui:ht " vol1111 · 
tary " repatriation. While the latter ,lctail 
reduces not at all the n :pul(naul raci,m ,,f 
the scheme. 1t is puss1hle to l,e a r~c,~l 
w1tl,out heinl( guilty o f llu: <fllll e sr•11ar.11e 
fault of :ulvoratinl( the for n:d ,fo1,ortat1un 
of lJnite J Stau,s c1t1Zens It is tlw dislirlc · 

lion hetwei;n lhe acli.,ns uf White Ci1iwn 

Cou11r.ib . dunng the worst da ys ,.f 11 11• l'l vil 
rights slrul(g le, in ~uhs ulmng hus fan•~ 

for hl ai:k s willing lo ,,11111;ra1e from lhe 

South, and the action of l(rnu1,; ,ud, a,, lhc 
I( u h lu x l-;L,11 111 dr 1v<111: l,l.11 k:, ""l 1,y 
phystr ~I fon·e As far ,1, S ta, t:i111 i :; ,·u n 

cerned. there is uo d1s1111rt111n l11•1w,·,•11 lhe 

two, liut 1he lat lc r i'unuuns an :11 l1l1l1<111a l 

ancl quite dis tinc t r1•pu~na111:I' Si11r" the 

publis l,eJ suun-es rcfrrrcd 10 hy 1.111· de· 
fendanLS not only do n,a ,•st.ih lish 1h,, 

t.hat fals11y at;, ma , lt'r. f,,r a j11 ry lu deter · 
n.tne A llcl(a lm11 19, the 1lluslrai.io11 SUI(· 

geSllng lhat Cano '" ,ula led llitler, and 
allcgalion ::!9, thal Carlo Jom,·d the sinl{inl{ 
o f ' ' l11llcr·s ' llorst Wcs:<cl l.1c 11' " au.I dc h~­
tre1l .. s11e~'-h iu au allt!mpl Lo c11111iut.e 

llitler's style and cl,~ri~ma, were based 
so lely on I.he T, u;; artide Tl ,cn: is no 
other ev iden~e that Car·lo emulates Hiller 
in app~aran,·e ur in ad.ion, allegations the 
jury could fi11,l to he 1lc fa111alory . 

f 161 We turn nex t to the fi ve allcga• 
tloni;, ha.Ht 1, aol,· ly upon the tOtiVt:r11allo 11 

with llhhert E1i111(cr: 

13 . Sla lc1ne11l that Carlo "comlucts l11s 
bus iness 1,y way of conference calls 
f om pul,lic t e li! phone," w hich ar• 
guab ly suggesL~ crill,irtalily; 

14. Claim ll1,1! in I ~fi8 ,, Ca.-to fr,,111 
organizalio11 " used a .tir,!d mail 
blitz lo support G. (iordon Lid.t(s 
Congn\~S hH1ai 1·au1paig-11 in N e w 

York" (. i11re l.111,ly was lal cl" .-011• 
vict., .i of ft•lony in ,·onr1c,·1ion wi lh 
pc,li1wa l artiviliPs, the a ll,·r:ation 
roul,l 1,., ,·011,uh·n·<l ddamatory t. 

17 fUw,11 at 1011 :, huw u 1~ c:;ut o :il•fr,·tl ~ 

olis t·r·, 111g pru:lJH.' rll \'t! , ·1Hplo}' t0 1•s 

thro 11 g li a 1)n t• way tn1rn,r, 

~:!. Ont• way mu r,ir allt•i:auon , in t ex t. 

:27 . Cl.,j111 lhal a l1· ,1d :ilory 111 an ,~.~ue 

of 7 hr S 1w i/19lr / was a l;,l.t l hoax 

po111t l,ut to the conlrlry as~tr1 110:11 C.,r W,· find 11, a l ., J• ITV .-0111,1 11·,,. ,11,,,l,ly m u 
lo's sche me was formalf~, for ·nitu n lary" r hn.h· 1h:il ll,•rma11t 111 ad l! 1111 ·~.t• a ll" J~atl,ms 
n .. patnauon. we think 1l is ,l J•iry q1u•~IH1n 

whMher tlus a lle1o:a1111n , ,r fabe . wa~ 111.1111! 

w11h actual malice 

I 151 We find Iha! a Jun· i'" ul,I rt' a SOII · 

ilbly cunr.lucJe thal 1ldarna1<,n , t;i l1 ·m P. 11l s 

hab~d wholly on tl1 r- Tru t' ,ir1 1d,· w,•rt: 

made with actual rnali re. Tl1sl artide w.,s 
the s ubject of a prwr dda11,a t111n ar11on 
which was s~ ltl c1.i to Canu·~ ~atts fadio 11 , a 

fact lik e ly known 10 B,·rma111 ·s , ,d,1ors , ,f 
not Berrnanl. \Vh e ilw r till' parli,·,dar 

~LatJ-·ments re li~ ;d on w1•re bbc ,HHI wlwtl, 

er the appe lle,• s were an u:i ll v awar of 

w1lt1 a 1h:...1·1-1!ard for tlu 1r I r .ilia 1,r f.d s11~­

ih .1t n1o s l1tu1, ,,J .1r tual n1.1lu-t! For 011e 

thiraK , lhcre •~• 1,u l} Jieri1\ant ·s w1,11I for 1lie 
fa r t that Er 1J1g t• r 1•vt.1r :la ul aoyl l1i ng 1hat 
supports l he t,laU'tH1!11l s Tl,c :,au1c was 
true for thi' :~ tal t• 11u•nt !i, d1:, n 1!i:,t'd t•adu.•r. 
a11nl111t 1·d tu ll.1n,-JI ,1111i S u.di l,ut ; ~ w e 

ru ,h-, i_ 'i f ' f ' }MJ!I ' :, 1.-i'l li- l ~,·11 . :,HJ''"· lhi,·,l.· 

i1 u li \ 11h1:tb ~ i•n · 1'tt '~1t·1d al ld1i1\.\ n l,h ' at11rns 

111 this <'1HJ1d rv and ,·1wld h avP l,,,.-11 dt•1u1s1·d 
l, v th,• pla 111111fs ,d11•n·as tl1<• my s1t•r1011s 

Mr 1-:rill~l' r wa•, llw oJ~ lil to l,1 • ~om .. wlu•rp 
iu Eng b11d Mur1•o vc·r , fl 1•r,o,111 t '! , d l'a lm~~ 

w 11t1 Enn~t'r dt:,pla .v a murh lc!)St:r d1·Krt-e 

la79 nu;:.~ :~.!1!1:~'.:; 1 .~~:·11 -:) 
Stq,lu•n V llom,i•, L,;;,;,anl Crdff and 

C dl 1' 11\ S l t! UUill ' tZ, Wa~lun~t o n . I) f'. . were 

1)n the ~u~K t':-i l1on f1a relu.·a rwK cu bane 
fil ed t..y app .. 11.inl 

nf ra re, 1l\!:'lp1i e ll1c ~011 ril1>:1:, all1~~a lu,11s 

for wh1d1 lie I!, the ::io lt! :wur,:e . Be i 1n;,11t 

111,1 011 ly ,ht.i 11111 i1111111re h, )w E:1 tnl{t: t '-""'" 

I n k11u w these dct a1b of Carto's upPra tw ns, 
iu· ue:ve( 1;:ven luokc, I the unkunwn Eru1gt'r 
i11 the eye until lifter the story was puhlish· 
~•I. hut spr,ke lO him un ly once over' the 
t.,,Jept.one. Anderson admits lhal he did 
., ,,1 care whelhH Er111ger was reliable 
'fhese ac tions i:a11,e duse lo the hyp,llh.,li 
, :i i case of ,,,·rna l 1nalice the Supreme 
I ·,,urt descnl,erl in St. A ma ,11 . a story 
" haserl w holly on an unv,•rtfit'1l anonymous 

1,•l1•pho11e ra ll ." :l!lO ll S ut '7.1:l, 88 S Ct. 
al 1326 Eriuger was i<lenlifi,·d l,y uame, 
li11l he was in a ll olhcr respfCIS unknown to 
the appdlces. These allt:i:ation~. wl11ch ,le­
frn<lanlB rlaim were lrnbt'<i ~ol~ly on Ering • 
,-r's assertions, sh11ul,I hd ve l(Ullc lo the 
jury . 

We affirm lhe D1stJ"1cl Court's 1(1-'llt of 
:,u mwary J1td~t1H!lll ,is lo J.11 d. im~, u f dt~fa ­
J11ati"o except thost• 1u tilrt>ss1!tl 111 P,&rt V of 

1 !,,s opinion As to ltu:- laU f• r , Wt' n •versc­

and reman1i fu furttu~r proccedl1t~!> con 
~, 1:-. lc.' lll with tl1i!• i,pi1111111 

.So 01 dt , ,•d 

" '-----
0 l ' ''"UP4ttl \1\II ... 

fam u I.. IJlltlNENIIIJlt(; , AP;>eltant , 

.. 
Vice Admiral l.nndo :lt:C II . Chid of 

Na• isl l' tr6<111nd, El al . 

No. K1 1J04 . 

l1 11 11,•1I S1,, 1<' s Court 11 1 Appt' als. 
Di~lrtet of Cuh111,l,111 I :trtuil 

.-\ppt'& I from lhe llnH,•.I Stoics lhstn ct 
, ·11url fur (ti t! lliiu rir l tlf Coh 11 ,,b1a 1Civ1I 

.\, uon N" Il l OO!l:J:11. tl liver 1:.i~c h . J ucJi{e . 

Charles l.1skr and Milrgarel R. Al.,un­
der, Washington. [: .C., were on the sup­
porting pct,1100 for am,cus curiae the 
American Civil Liberties Union nf the Na­
tio na l C.ip1WI Arca. 

Abby R. Rubenfeld, £van Wolfson, Sar­
ah Wunsch an,l Anne E. Simon, New York 
Cily, were · ,111 the j,>iut hn,·f .. r am1c us 
curi ae L,\~lllll,A 1-<' gal ()dense anJ f.,lu · 

cation fund, Inc., el al, in suµ porl of the 
sug~est111n for rel, eanng en bane 

Before IHllllNSON . Chief Judge, 
WRH;flT, TAMM. Wll .1•:l:Y, WALD, 
MIKVA, l::lJWAHllS. 1;INSUllHG, BORK. 
SC..\I..IA dnJ STA HR . Cinu1l Judges . 

tin ,\f'pdld11t ' , S1t1,:1(1,stiun for 
Rd,eannl( £,t lJ,,r,c 

l ' l:H UIHIAM 

The Suggesllun fur Hdwarmg e11 bane 
of .\ppclla nl . and the hr w fo am1ct cuna~ 
in s uppo rt thereo f. have l,ee n circulated to 
the full ( 'mlft ar,,I" ma1orit y of lh<' judges 
IO reKul.u· :1d1vt? se rv1"-·e l,,l\,.~ not voted in 

favor ll1t•rt•u f tln con;g1,kra1iu11 of the 

fo1 e j{<IIOI(, ll 1.; 

t1l!llUtt.Jl l,y the Court,"" b<1nc. that 
lhe ilfon·:-..wJ S uJ.!K t:'S l1011 fur rehearing e11: 

l,u,rr 1s ,IP111eJ 

Op1n1on d1,senti11g frum denial or sug • 

geshun to hear ,·ase ,·11 l111 tt,· filed by Chief 
J udge srurn;wooll w HOBINSON, Ill , 
and l ' 1r,· ,11t Judl( rs WAI.I> , MIKVA and 
IIARHY T EIIWAHDS 

Sl:ih?mc rns ,,f l; ircutl Judl{e3 GI NS­
llli fl(; and STAlllt a1~ atui~hed. Also al• 
todi«I is J stat~nwnt uf Circuit Judge 
BOHi\ , Jot11 e.l l,y Circ,111 Judge SCALIA . 



------------------""""'""""'--"'•*"''"'-'"""'' ........ _,_ .... ,.,.,,.a,,.,..,.,,.""',.. ""- "''"'**'"'· -.,r_.,. ______ ,_ ___ ..,...,..w..,,.4 ... -;, .... ·=-----~~.~lfltl"'..,.,"','"a"'e'"-"'""' _______ , .. n~-"*"'"*-%_, ____________________ _ r -"' 
1580 

SPOITSWOOD W. HOBINSON. 111. 
Chief Judg e, WALD. Mli<VA a d IIAHH Y 

T . EIJWAHUS, Circui t Judges, d1s sen t1 ng 

from J er, ial of suggbllo11 Lo lie'1r tit.st e n 

Lane: 

We would vole Lo vacate the decis io n o f 

the panel and Lo rehear the matt.er before 

the co urt en bane. TI1is is a case o f ex­

treme import.I nce in bo th a 1,rnctical and a 

jurispruden tial sense . F'or rea s <,ns .f is ­

cuHned l1e l11w . we ·lo no t th ink tha t {),,P 11 

Cummur1w~rtllh ·.1 ,l/lon"' IJ , 4l!i 11 !i '. 1111. 

96 S Ct . 14 89. l'1 Ltd i d 7!',t (I 9'11.). lljj'g 
mtm. 40~ F Sup11 1199 tE IJ .Va . l!l7 !i) , is 

contro lling precedent here Moreo11rr. we 
are deep ly troubled by the 11 se o f the pan­

el's d ecis ion to air a rev1sion1st view o f 

constitutwna l juri~rJruJcnre . 

The pa nel's e xtra ,agani exegesis ,111 th e 

constitutional ng ht o f privacy was w ho ll _v 

unn t:cessary to deride the case before t he 

court. TI1 e rolio dec1dn1Ji o f t he p~nc l 

tlec1si,,n is f.,irl y we ll s tat.Hi ,;, the 1.,~t 

pa ragra ph o f the oµ in ion . Juri s ts are fn ·c 

lo sla te lheir personal v iews in a variPI)' o f 

f o rums . hut lhe 01nwor1s of tl11M n •11r1 .1rt• 

not propl'r occas 10 11 s l o throw duwn ~aunt 

lets t o th e Su pre 111,· 1\ Hirt 

We find pi1rl1 ··ul ,,riy 11i:1ppn•pr1,11 ,· 1i11· 

panel's a t~ mpt to w1pt aw a .v :,t·kd1·d ~~ 11 

prerne 1 :o ur\ , l, :c ts i1in5 lt1 d, e nam t~ of 11Jd1 

c ia l re s t ra111 t H~.;atdle:,s wliMl ,er 11 1,1 t h,• 

proper ro le or lowPr fe,! · ral CII Urt s to .. .., .. 

ate n ew <'O ll hlilul1011al r l~( hts ." J>rn11,·u 

bur9 ~ Zrcli, 741 F l J t :l riH. >l 1,1% Iii t: 
Cir . 198 41. surely 1t 1s r11 1t th e ir f,11,n11,n tu 

cond uc t a ~enera l s pnng c li•anm f.{ o f n111stI 

l ULHJna l la w. Jud icia l rt-!:i lr~1U1l ht1~m .... .i l 

home 

We ub)f•( t moat BlrlirtK IY, fmwev,·r. no t lo 

w hat th~ pa ne l ornn11rn rlocs . lnat lo what 1t 
fails to do No mal!er wh .. t cb . the op1n · 

io11s of an 111 terrnediate co urt ,nay prnpcrly 

ind 1,Je. certain ly they m u s t s till apply fed ­

era l law as an1cu la1,·d l,y the S11prPrnc 

Court. ;.nil tlwy 11111 s t apply 1l in l(Oo<l faith 

The ,l;,c1swns of that f'o urt rnak e clear that 

ihe ~onst 1lut 1ona l n~ ht of pnvary, whatev­
tr Its l( tM,1>. 1s t,y 110w firm ly csta hhsh,:d 

An 1nlcrmed1ate ju,lge 1<1uy rcl{ret iL~ (H e~ 

t:ri e, liul ht: or s he 11111st a(>ply 11 diligently. 
The pane l 11pinw11 s 1111ply d,J<;s 111JL ,fo so. 
lus~ad of consc ien tinus ly attempti ng to 
discern the r,rinci 11!es 1m,lcrly1ng the 811-

vrerne Co ui t's privacy de ciswus , ti,c paricl 

ha~ in e ffect thn,wn u11 ti.cir h,;11,fa and 
J t't· iJed Lo wu f ine tl1..i,1e ilecis iuns tu th e ir 

fa c ts . Such an a pl'rnacl, lo " inle1 pre t.a­

tio n" i~ as deur an ah, li~a liun o( judicial 

rt: s pons1l;ilii y att woul,I ltr. o. tl t i•t~ion up 

lwitli 11 t( a ll Ju ivilCy d,11111:j ilu-: S,lf111! tlh: 

l'oort had no t e• pres,ly I e jcdc,I. 

We find cornplcti!ly 11n<:011vi11cing the 

s u1o:g~:.tio11 that Uoe ,,. Commonuiea/ilt ·• 
Allomey cunttc>ls tl11s case . Ir, D,>e, the 

S up r eme Court affirmed w ilh,,ul 1,piuiun a 

llirce jta lg e rfi strict co11rl.'s dismissa l of a 

pre enforcement co 11 stit11 11011al cha llenge to 
a i,ta le crimi11al s1.a 1,1te Drune11liurg, 1,y 
r:ont.ras t , d,allenges the ,·ons lituliuualily uf 

h1~ ,li::n.har~ e fhlrsucuil lo~~ r11ilit.a,·y rcguld · 

ti,rn not express ly aillhori ,e,l l,y sldtli!c . 

To hold llron c11 burg's d;;ims l,o,t.1ge lo a 

Olli' wor d !iummary affirnian rc ,tisr,:Kanh, 
tlw w t•!I ,·~ tal ,l1:1ln>d pn11r 1plt• tl1al :n1c h , l 

cl1~) l•" :~ 11mn hy tl1t· Suptt: Htt!' ( ,, ,u rt 1h: t"ltit-s 

the b:,11 tt hclwi·t·n 1hP p ;uth•s ,in 1tw 11,1r 

roVvt-hl p11~~1Lh.· g'i otn 11l :1 Sn· 1fn ntit- l ,, 
fl u«/ /, y . 1:1;! ll :-i I :1. l'lli 77. !I'/ ', t:I 

~:!: !><. ~~IO ·11. :,:I I. J,:,I ;:,I l !l!I tl~77i 1,,,,,. 
, 1irl.l11 1/ . f'H .H11 ·1 ,. S ff ,rt/w ,q, 11'.J 11 S ,l'/ :J, 

:Lil -~I<! . % ;i i: 1. :,:1:1 . :,.t,1 -11 . 12 I. J,; ,J :id 
:i :! i I 1:17:11 tl1 11q'.l·r. 1: .I ., ,·011<·tJrrn ,1-:) . 

il td t·o v,~, . lhc t ;t,lH1 ha ~ d t•arly indi1·:u cd 

I hat th ~ Voe iss u e n.:01.1111:-; open . See ( ·ur­
q/ I '. Po11rdu tiu 1t .':it·rt>r,·P:i lnte r 11<1/111nnl. 

-1:11 IJ S 1i?il. t,8H I\ . • 'i , li!) ,j II . 17 , !!7 S Cl. 
~O Hi . 201 8 n . 5, :!O'.:! I 11 17, :,2 I. l::d .:!,I IJ7 a 
(I !177 ) l" IT)hc C11urt li aa Uhl ,ldin itiv,•ly 

;1r1 !3We re d tfte tliff1 r til t 1p1 cFi 11011 w hether 

am! l(> w ha t 1,x tn11 the t :01.st1t ut1011 prol11b­

it s st.ale st.i t111<•s reKulatinl( !pri vate ton• 
se 11 s ual sex,,alf behavior among ad ul ts."); 
Nn,, Yo rk ,,. U1,ll m1,·r. - I ! S . --, 104 

S f't i:132. 81 I. Ed :!,I :!O J I l!J841 tdisrn1:1s · 

ing cerlloran as unpro vidcntl y gril1H,•d). 

Even were we coo v111ced by J,ull{e 1;ins­

burg 's we ll -inlentionerl at tempt to ju~iify 

tt?&t:re 1» 

,) 

lli!ONLNilllill, V Zl.i'll 
4 Ju . .. ,.t .. f l J IH't il'ldAJ 

l;'i81 

I lit' p.aud t l t ~t· i:-.100 a~ ;, s 111 11,ll_ ,q,plh·ation of 

11, ,,·. we w,n.d,I .a11J volt• to i. arat ~ tlw opm 

1110 'fhc OfHhloll purpnns to ~pt·ak fur the 

1 1111rt 1iuf.lii~l1,H,l tht: lc.l\l. .ind we t.:ar1no l 

111d11 lge iL~ lwelv ~ p~gc dlla ek "" the nghi 
i lf pri va cy as a li anril es::i i1·>q10:;1lion of a 

I" 1s 1J11dl v1cwp,1 u1i. ('/ D, 1111r11b11 , 9, ~l 
1:i'.lli n 5. 

f 11 it s ~aK:cnH·s:i to ,1dd1 t: .:,:, larg t1r 1:1S \H'::i , 

11 11 · psnd fai l., ,,v ,•n 1, , a pjil y ,..ri,111sly ti,,, 

I,, 1c· n•, ,u1n·m1·u1 tl1at 1lw dl:dln tgn l n.~gu 

l. t1 t1111 h,· · ' 1Jlt11ni,11i y t.-1,tlt"li lt) ., p1·t1hl!1:i 1 

Iii,· ,·ntL " Ti,~:n• rnav b t• a ratlnn:.d ltas1s 

f,., th e Nav}·, ,,., Ii, ·, ,, f ,Ji ,, rlo:1q:iri1: all 

h 1, rnoht?Xllal s . l,ut tit•! pa ,1P I opint,,n pl a in ly 
1 l•1t ':, nnl dt'ht"rlhe l l The 1lan;~ers h ypo l he 
s11<'!.I 1,y llu, 1i:rn,•i prov id e 1>at 1· ,11ly u1.1,lt,­

'i'1,11 t• J11:-;tif1t·al11, 1, fur ;1 I.au ou f1 " i111ht•~1.1 

al,ry in c.1 N,1v~ t ha t iududt':i pt•l ), u11nd u{ 

l ,i.ih i,exe~ a1ul pLirc.:s w, p,1ralh-l l1 ,1u 1,n all 

1, p1•s of l1cr 1·n,~wx11 .d rond m·I lt1 d'f1· t: l , 

t hP Navy pr1·sunies lt1,,t any hn111 0~1•'1( 11;il 

,·nn.t11d nJ11 ~ l1l h t11s , . t 1i :it~ fur 1'i:i r ha1~e. 

111 11 1l lrt:a l .. "l f!rohli ·m~ ;1rt :-i li1 J.! fnrn , lit•tl'ro­

~- ••,11., I relalwn~ o u a, a :H: l,y t'a!H' ha!,IS ~i v 

1111! fan- rt•J.!ard to tli,· :,urrouu,hn).! nrr11111 

1 1rn·t•s T)11~ dis parity 111 1,.,.a t1t1t·o l ra il s 

1111 :,t•nuns t·1 1uj l prott!t'l11,n i\ naly ~1:, 

\V4• 1ntn \~•Lt: nji \ ww as lo wh1 •l her lhe 

1 1111:il ll.Ut1u11 a l n...:hl ,d prl\ tH'. Y t'OCtJOlpas s ,•s 

.l ni.:h t to l'O~:t~t· 111 homost•x1utl t:onduct. 
\\ l11•t~H'r militar~· rq!ul.at1011s warra 11t 01 rt· · 

l.1 \ 1•1 1 :, Landan! o( fi.'.Vlt ' W, or wht! ltwr lht~ 

N,,. _v poli<-y ,·t1.,llo,ni:e.t in ihts case is ult, 

t11.1 1l'l y susta 11u ldt• \Vha t we 110 111a111 la in 

1·• : l1 al l lw l'am·I f.ui t•• I lo n•:iOh t! rt 1111 nf 
ll w a: to111pdl111g i:'"\S H t'S iu a sa l1!) { ~1L.' t . f1) 

lh t d 13~c- 1111n~ 11p1 ,111111 ll'f"nds ··111d1ua l re 
, 1,,un1 · ou1 111 ~h.isu· 111 , t1KKt'3llng th .al II i s 
1u1p1opcr tor l,,wc1 lnk,a l , rnut °' ever to pre,. 
11• •\t" ··,,.,,1 11t,t t ka ru,t~' 111 1hr Supft"lllC: t ·1 uu1 . 

111 mv v1c-w. lo \k.l <"f I uu11 11 u Ji(t'S .ire not olil,gcd 
It• , t·1Jc 10 lhc IJw r i:v 1t·w, \'. '(t_ lu~1vr. 1 cs1)on~,h1h ­
l\. lor indu .. a11ng a ncctl f11r . Jnd prnpo\1111( the 
d11 el·11011 of . ·· (1Jnhe .. n1l1~l11 ennu: u1 from ll1gh­
n \111hor 11v .·• .'k'~ I ·, ,oeJ .'-.' tiut', , •. MtJrtttw, hti ◄ 

I ~1. l H60. ~~ I 1!11 t'tr 11/Hl) 11,akcs . I. Lom .. u r 
11111( 1 h 1, a\ 1rw • •H w hl l 11 I h.w~ ~'-' "t'ra l 11 01t· s 

.111nl Sa, ,·-.; , \11ii,rr , ._ 11,urv. 718 F 1d ll~t 
ll f\2 (\f (l)Cl11 ,,,,..n (dlTUllrfl"lllT ljlh"'., lltm '. 

1r1~ u 1nS l !o l rm I o l f ,wl ,. /111n1. •U l ll S tilJl . lJti, 
1i (" 1 11 <.5 . .J7 l 1-:J ! d IOCj I J Q7h t , with prinr-
1 , n c..km un I he , 111 H t:pl o l li hc:r 1 \' !ohclh·1 C!J hy 

- fiWYlt:¥W,r l 

todt1.11 e t lh- rau:,t! ""~ l,t· l1o \ 1· lt1Jl 1tw 1,a11d 

s uhs titutc·tl 1L-; own d1x~(rH1Jt 11r~f•·~nc-es 
[,Jr 1 he , ,,11~i1luthr11&1.I pnnc1pit: s e:;. l..al,ltslh!J 

by the ;,uprc 111~ Courl, W<! wn ulu vacat.e th<! 

,h:n:,lllll of the l'anel ~nJ h ~&t lhe case 
an~ w 

in d1,;1ll1•HJ{1J1f( }11:; 1hscha1 gc ior enga g ­

u 1g 1,i lin1uo:-. t>x.11al a..-l::, 10 a Na .. ·y l1arr.1c ks, 

ap1 1t ILu it .u ~tir,J th,\l the nH1clu,·l in ,1ucs 
lwn f..ilb \""'Hhm ttu• Il llll' o f 1·0 11 :,., t 1tu t1ona1ly 
pnll, ·d,·,I tmv.1,·y Tl,e pa, ... t lu:l,l that. 

<:i1hn h;•,·au ,e .,f 1he Lint.ling dfrct n( the 

S111u·,~u1,· t\ ,ur l·s summary a ffi rrna.nce in 
J>ae ,, , ·.,mmo11wNt lth 's . l lton,,•y. 4~5 
II S ~Il l . !l6 S Ct l lP9 , 47 I. 1-:J :!,I 751 

il!l?t,) .. ;1101111,111 /v 11/j',J .l(J:I F !-;upp 11 9!l 
(I:: fl VJ !!)7;,), "' on t lie ha , is ,, I ('TIIH' lj)h,3 

:,;f•l for th m otl1er :)upremc Court d ecl51t1 11s. 

tli e Na vy's d t" lt' rmrna tion could nut he o\·cr­

lurne,l I .ogr,·c with if,,. first bas is uf that 

h,,ld1111! S u : //1, ·L, r. lfir,111,la. -I~:.! IJ S. 
:1:1:! . :11 .1 -1,,. :1 °, sn :!~ t . :.!ill~ -- !.10 . ~:; 

L Ed :!, I ~:!:I I I~?:.) 

It 1:,; tru1.• that ill H.'"i 1l1:-., ·u ~s1nn 1-.{ the 

allt•ru,1t1 vt• l1d:•a1 s, the 1-:.11h• I 11 pm1un ;11rs a 

J,!ood d1 •al more than d i... pos1llon of th~ ap­

j><'il l n ·, ,,11n·.J 1 .\1·wlld ul au,I am« 'I. in 
:;u~gt•sl 111~! ,,•ht.'ari 11g ,· n l,a11c . ~la te ,.,;-r.1ve 

\"OfH"Prn tha t tin· pant'! 01,u 11011·s ··h r, ,a1I 
s nipe· · cn•;1 1, .. ; 1·urn· :---po nd1n ).! ly hrnad l.1 w 

(or th e l'lr,·111t and . m :-.n du1111,!. s wPep~ 

aY.'ay pnur b111l mark holdrn~s ;11111 ,li n!r· 
J-!t' fll an.aly :i1:s . 

Tl11• cntuTrn 1s unwarrant t'd No :; mt,!le 

pan,·I I!> lin:nM·d tu ,q 1-:,t' l pnor pa od rul · 

due p tutC !:>) l. ( ·o;,~, 1' /fr.o J lubn<t1lu,1 ,·, ,,u, 
c ,l, bu:. , . l k~irlmrtH ,11 ,It~ frf"1it1urv. tt79 F l d 
<i51 . ll~J °'°' tOt"C11 j\J~ll f •;1o 11UU1l"m(' quc:f 

1it.H11o;c. l.ll~C 1H \ " ol S" fHt'it\(' t ·11u rt 1" t'l «tc-nl ,,n 

.. 2.ont: of inlt'fnl !> .. t C" SI lor 1.1<-tti 1tH1Hng )Und,niJ 
10 ~ud. \et 11ho Am tn, ar, Jrr~ncli .~n· Camm. 
,. WebHn. 7:fl I !d 2'1 ,,1, ll C Cir l'l~ll tW•ld. 
J } h 111n~. 1nra tJ h,1. l'i i~r & flrau l: t ·,,u~d 
51u 1,• j , , H11u. t-,s F .! t.l 11 5q I 19) - IJ4 fD C Cir. 

14811 tW1IL1·,· J . ,J1 , \.l· n1111i,t) (qu<' ,lliJitung \.(.Jm 
l c~\IH"':io HI \\,t'h tH11t.·n t, C,lttHhU , . . '\..JnJ~r,. 
~~! 11 s ;53_ ,,.. s < 1 :' ,o. 01 I I.J ,J ~n 
flQJQ) _ .,ml lh pn-,11rv11,) t L•,· (/. -4 ~0 l S . 798. 

I02 S ll ! 157 . 7! I LJ .,d 511 t19gl) . 

s · 1~·a·e1rm:w•• 
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ings , lan dm a rk or commonp lace . or to im 
pos~ i!A own phi losophy on '' ti, ,; c0t11 I. .. 

11,e pane l in this case. I am con fident, li:111 
no desig,i to spea k broad ly and ddini ttve ly 
for th e nrcu rt. I read the opinion's ex· 
tended remarks on cons u l uliona l in tt:r,ir~ 
talion as a ommentaria l expoB itiun of the 
opinion writer's viewpoml. a 11er..ona l stale· 

m e nt that does no t ca r ry or pur port to 
carry the apprnl,atio11 of " th e cour t " 

fl ecau ~e I arn of t he view ti al the Su ­
pr~rn•! Co urt'!1 dis p(J:ut iou i11 Oot: 1·011lrn l!S 

01ir judgmen t in this c:ise . anti ll,at the 

pane l has no t tied th e cou r t to mo re than 

th a t . I vote a!( ains t re hearing the case e n 
l,a nc. 

State men t of Circt11t .Judge BOHi( . Jo ined 
Ly Circ111t J udKe SCALIA . 

BOH i{, Circuit Judge: 

The rlissenl from the courr' s tle11ial uf the 

suggestion o f re hea ring ,·n ban r under· 
takes to chide the panel fo r crilinz111J.{ lhe 
Supreme Cou rt' s nghl lo pr ivacy rn~cs anti 
for failing lo ex tra ct ,lis r cmihl,• p nn.-ip lc 
fr o m thos e ca,;.,s for appli1:a tio11 h,•ni 111 
rather extravaJ.{a11t terms lht! ,h ss Pnl ;.,•. 

cuses the pane l ,, f such ,,ins as a tt,•mptmJ.{ 
lo "wipe a way" Supreme I 'ou r t de.-is i11 11s. 
of "throw! ing ) dow n 1:au11lll'L5·• lo that 

Court , a nd " cundu c-q int{) a 1{1•11 eral s 1,r1t1 1{ 
cleaning of cons I ili1li11nal law " Wlu lti rhe­
torical excess may be allo w1•d lo pass. we 
think that unde rlyin g 1t in this 1ns la 11 ,·I! an, 
serious misuntle r.;tandin1:s I ba t r eq u irl! a 
res pon se . 1 

In the firs t place. the ,l1ss ,·nt ov,·rlc mks 
Lmtl, wl,at we ac tuallv di,t and tl1t, ,,..,·,•ss ilv 

I . Tot J 1u ~ n1 '11 150 ob1c-c·u 10 our ic h am c 1111 1t1t' 

Supreme: Coun's. , u111nn,ry aff1,n1an1 <" , 111 /).,., 1· 

Corn,nortweo.lth ·, Attorntr Im H1d11rwn d. -U~ 
tJ.S. \JOI. 96 S.C1. 1489. 47 I. bl hi 7q t 1'171,). "I 
a , .. hstric1 court 1udgmrn1 1ha1 ttphclcJ ., :- la t~ 
!.latule malling i1 a crirmnal ulfrns~ 10 n 1r :1gt in 

pnvart: con~ nsual h umoSl' ll.UJI .._011dw_1. Sim e 
lh~ Nan• s regulallo n 1111hts c as.c:- 1s 1f ;unllunr; a 
less dras11c rrs1nc llo n un rhc li bc rtv 111 fu, 111 11 
'1.C JI U.ih 1fia11 lh(' !,l.llUll" tn /){H , II mu ~, rullo \v ---­
on an\· <oncci\fab lc r .;uwo alc 1h,11 t.uuhl hr l;, v<' fl 
for Dvt - 1ha1 1hr: rcgub11o n , .._ 1 o n~1111111o n,d . 
Th'° dtss.c n1 lf1 r s 10 t:\ a<lc 1h1s ... 11a1g h1lm-w.1rd 
analv11s hv , r iving o n the ( '0111(._, \11ggn 1ion tn 

Carrv •· Po pulut1 mt ~ n ·li e i; Jnu,,.atw ,,a l, t l 1 

fo r 1l. 1'he "l'P•·lla ril , ;t, •d a sern•s of 
ca1,t·~- l1~n~t, 10/d t '. ( '<n1t1, ·1 fH td, :UH i i S. 

4 !i, lji, sn lli'IH . 14 LE,U,I !ilO ( l!ltir, 1; 
l o11111g ,,. 1'1,-9,n rn . all~ H ." I , 1n ::i .Ct. 

1817, 18 L.Ed .!d 1010 (1 967), f,'1un.,t<1dl 1• 

Bamf, 40 ri II S 4:18 , !J2 S CL I029, :11 
I. £,I 2d :14 9 ( 1!)72). a ul Ca,-,·y ,,. P,,1111111 -
tio n Sen•1ces /n tenmtio1111/, 1:11 11 .S li78. 
9'1 S.Cl. 20 10, 52 L E,1 2d 1i7:i (1!177)---w hic h 

l, t claimed e&lalihsbt'1 I a privacy r it(h t t.o 
••ngnge io hrnn\i~t· '.11 ua l ,:ofll tud . I 1. w1~s. 

t here fo re. e~se 11 t1a l 1hat th,• paud ex a mmc 
lhnse dec isinns l o dNern,ine wlwt hrr they 

,Jul enu nc ia te a pn nciplc so li roail . We 
quoletl tlw pi oot a l la111:1ia1-:e in each ,·asc 
a11d concl u,le,l tha t 110 prn ,cipl., had been 

art icul :1 tc<l tha t ,,n,d ,led 11 s tu de ln niint: 
whel her appdb 11L·, ~ase (,e ll will1i 11 or 

without tha t prn,n ple 111 th ese ,· irru m­

slances, w~ thoug ht II i11111rop,•r fo r a court 

of appea ls to n ea te a new ,·onst itullona l 

ri~h t " i the surl ,1ppdlant sou1tl1t. T hat 

mud1 b .-er tainly :-i t ra1 ~hlforw ;1 rd ,·,<eJ! t':·ds. 

The ,lissent i,rn apr ~a r rn lit: exe.-c iscil , how -

11vPr, hcca11 s1~ 1111: ◄ : o nd 11 s 1o u 1ha1 we rou l,I 
11111 11!:;r nv, ·r a 11111 (~ HIJ! pru u-1pl 1· uru l,•rl yini, 
tl 11•:., t• t·a :·H~~ ~,•t •tn :-i 11, l l1t• rn ,t n 111qilint <' r Hi 

l' i:, rn of l he S u pn•nw , 'i n1 r t ·s pt· rfo rma11t·e 

in tl1i:; area . :,; ,, ll llli l _\ · t, ... . hu t. if so . the 

im pli ,- d a tist:~S ll ll'nl \\a ~ 11u · \·1t a lil t· . h is 

tliffinil t to 111111 \\ l.11w to r, •ar h th,• rnndu • 

s io n thaL 110 pr11 ir 11 111 · 1.-, d1sr,·rt11hl1 '. m dt• t·i­
:; i, 11 1s w i1t10111 ~.1• ,•1111 11~ to 1·n tw1 1. , • 1h w,1 • dt•· 
, -1~, 1111b Jl ,1d 011r 1, ·al purpu:-- t' 111 •1· 11 t11 p r o 

post· , :i s tl u· 1li :,• ,1•11 t _ .... ,1~·~. t l1 ;ll tl10:>i! 1·a }ot'S 

li t.• ,·lim 111 at,:d fro m , on :, tllu1i o11al law. WP 

would ha \f' , •n ~a ~1 ·CI 1n a 11111d1 1111,rp t·!< I P U­

!i ive a11al ys 1s tha n ·.\ ,. 11111 11 ·r1011h ..\ :-i II 

u s 6 7H . t1 ~J4 n t J. in \ (_ I ~010. :!UZ I II 17 5 2 

I Ed 2d h 7 C, fl '/1 71. 1h.u t h e / 1, ,c 1n rn· tr m ;11n~ 

()r►rh II I\ Ii t u : I ll •H'l 1' ',t:ll'J.«:' 1h;II ih t' I \.\ IIC 

1·,•rna111, 11pc·11 - -.1 ::. ut1111un afJ1n11 ;1 11t , . dt """' 1u,1• 

f o1 rrt:l 11 "l' fu ll 1 11 n s1d ua1w11 111 ll1 l" ,,~11c h v the 
S11 p1 ,· 111 t: Cuuit 111.11 1, .di lht.' l ;1 nKllil~C ltom 
( ·urt v <. 111!1:<",ls 1h11 11 ,, ih , c11kJ 111 //u I. 1 , . 

'1t1a ,1tfo . ,122 l · S !3~ . \ -t-1--1-i 1l--i ') t"1 . !!HI . 
2! 81~A O . . j c; I I ,I ~ j ~:! l 11 1J7 ''l, tf1 .ll ... 11mm:u-v 

,1ffi rm .11u c.: s h v 1l,c S111 u,·111t· t" ,,ur' t ,1re l111J v 
l>1 n<lrn ~ 111\ 1l1c l, 1h t·r lt-d1•1. d , 1111ns . • ind <.',uev 
1lt>1.·::. 11 0 1 , \rn l11n1 , ,rh .._· 1\, 1•.c ll l' lln" C drl'\I 

CJ O t11 1i JU ~llh the 111 :.~· n ?·, 1du -u l lo lullow /Joe. 

\ 

) 
llltONENilll l!i; v ZEl' ll 

\~ ' "'· Wt• :-iatd 1w mon· tli .1. n Wt> t hrn 1Kh t 

, ·q 111 n ·d l,y tlit: .q 11't· ll.u1l's ;1f~u n w 1,t 

I l1dcss tl1 e d1 ~;st·n t h,· lwv,)s lha t we are 

-,1d 111e,I lo dissem ble, 1•1 ,1111.-ia ti ng a u nify · 
m~•- pr1 rn·iple where w~ t hio '1. none ex is ts , 
11,,,,, it.s ,rnly ,. ilicis111 mus t he with lhe 
a, l,·1 111 acy of uu, .rna lys is rall,a Llia 11 our 
linna firles . Tl1a t cri ticism: , we n1ay ooh! , 
14nul,I he ii goml .t,•al mnre pt,r s uas iv~ 1( 
d1 t1 ,li.s ~ent RP I forrh ~as 1l r,nn~,p ir uou :, Jy 
d,d nul l tlt e 11 11 1fyin l-( pr i11c1ple tha t w,, ti ll 
ul,\'lous ly uv,•rlook,i,I. 

( '.o nt rary lo t he ,lissen t 's a~;s,p r-t1o n . rn ore­

•I\ ,•r. the panel op1ninn <'x plai n,,il lh,• ration ­

al l,as is fo r the Na vy's policy wit h res pect 

1" »vf'rt hmnosex ua l ,·11111 l11cl. S lip "I' al 
:.:,1 '.! L We ,·annot. tak,! s,•rmusly t he dis • 
,a •, ,t' s s11!( g!'s tio11 that tlw Nav y may he 
n ,11 :,lllu t ionall y n·11tu n•1I lu 1rcal hi1:tt•r os1•x -

11.d t:tmdu d and ho mose xual t ou,lw: t as 

1·1tl 1t-r morall y eq uivJ.lt~nt 11 r a s iHISlll J!' 
1•, ,11,d tla nl{crs to t he Navy's 1n1ss i,,n . U,·­

l;1t1nsm in these matt t•rs may or ma y not 

lu• a il ar,.( t1 ah lt· mora l :-; ta Uf l' , a puint tl1 a l 

w .- as a n) 11 r t ,if app,·a ls a re nol t 1·q11i i t • ◄ i to 

·,, 1.tn•ss. 1111 1 r wral ri, lati vis111 rs lo Mdl y a 

n1wa 1t 11 tiunal r1un1nantl , niu· is it . w t• a re 

,·,·r ta in. tlw mora l st .1111·~ o f a la rJ.{e 111aJori· 
Ir o f nava l pers onn e l. 

Tlio11 ~h we thi11~ tlia l our :i naly;, i,; of lhc 
l' l'"l\' iH'Y <'.l ~t•s was bo lh rPi l Uirell a rul ;U' ("U · 

1.,1 .. . we tl, rnk 11 worth ad,ln•ss irt~ tlw r:i th 
,·, ,·11r 11 u1s ,·t'rsio u uf th e tl u t it~s o f rourt:-; 11{ 

;1t1111•a ls tha t t li e d1 s~eu1 ,n~t•~ - h is n ·r 
1;,11,l_v refrcs hin,-: to see "Judicial r,•s l ra111 l" 
ad 1 ,,.-a t,:d wllh sud , a n l11 r. h u t w .- tl1111k 
1 ti,, 1Jiss~ 11( nu ~appn·Jwnd s tfi e concept. 

" ,f 1 1d11 ·1al n >s t r;uu t·• is s hortfuu1d for the 
l'l •il o:1uphy tfiul t'(Hl rt :c; 1H1,.{1 1t no t to invatle 
lh t· donia iu the •·on ~ilitut mu mat·kR out for 

d,·moc ra t1c rat he r tlian judi cia l g overnance. 

Th at phil11sophy ,loi,s 1101 ev,•n remot e ly 

.,ur 1: 1•st tha l a .-01,rt ma y 1ml offe r cnti· 
1 i~.i 11 ,1f to111'1•111 , ,•n111loyetl hy a s uperiot· 
,· 11 11rt. Sonw r ,·ry 1:1·1urh . .' Ot j uris ts hJ. V t~ 

d,11 11• Just that ,1 1111 l, av,• tl wr<'h y ,·nn t rih ut· 

,·,I tu lhc 1: ro wt h a11d ra tio nality 11( lt· 1:al 
,l .. 11rn1c . • '·in. ,· <J , S11frrn1> 1• .1 Hft'Hn1 ,1 
/ . , • 11JIU c~( l 'ri1frs.,;10 ,tu/ llt1sclu1 /l ( "J1ib.,·. 

-t~:J F :~.J IWU l1ti 1:1 1~d 1·, r 1:,:nt 1Fr11•ndlr . 

,J l 11 · r 1t 1t' 1l li l ~ ~ II J1n· 11 u- I 0 111 t , · ,t.:-. t·:, ho l,lmJ.! 

pn,fP~s u,11at l,a !-!d,.dl •· :c,·rn l'l t rorn ftJclcral 
a nt,tru, t laws t; (f ,; 1/crJ Stair, 1•. Dn 111u. 

l li:l F b l ~0 1. .!07 - :! l2 (:!ii Ci r 1% 0) IL. 

II Mntl . J ). ,1,1/'d. :141 US H4 . 7 1 SCI H57 . 
(lf> L 1::,1 11 :17 I I !)5 1 l lc rit ic itu11-( Suprt"me 

Court 's ,:xp iica lion and a11plin,1i,.n o f the 
"cl,•ar :111tl pr~s~nt da n~ er" les t. and pro-

11os111~ a r, ·f 1rmolat1-<1n ur that tes t which 
tin, t \111 r1 ,,,.,.,,.,.,1,.,1 t,, ,,pp rn v••. :141 II S al 

:,10, 71 S .t"t. at Hl\71. U,11tni Stal es r . 

No//1. :!:17 F:.!d 7!16. HUI tt,1 Cir. l!l:,lil 
(Fra nk . . I., co1u·urrinl{I tr r il it 1zint-: the Su ­
pn·mc t'uurt' s ,let is ion,; affirmint-: the con· 
s t11 ut1011ali1 y of :in nbs ren lly s lat11t1• as 
uv,~du-t,hin~ a va n ~ty o! !1 is Lur li'a L soc iofog­

i.-" I. a nti psydwloi;iral r: ro1111tls for .-allint-: 
th<' cuns titottona lity o f the s tatute into 
,p1estio11I S a ,,/so Ar~nld. Judye Jaom<' 
Fmnl. . :!~ lJ t:h, .L lh·v 1;:1:1. ti:i:t tl!l~7l 

r ·Whc n fo rc.,,J l,y s la ~ ,1,·n.,n to reach 

what lw rnns 1il,•r,•tl an uo,d .. s iral1lt' result 

i.Jutl1:~ Fran kl woul,I "- r> t ~ a ,·oncurrinl{ 
upin ion analyt ll tJ! tlw 1•n1hh·m and plainly 

:-.U ~h t•s 111 1g- th a t 1·1ttu·r the S 11ftrt• m t.• t ~uu r t 

ot « :vn,-.:rt·ss tlo St>m~tl11t1K ;1lH1ut 1t It was 

a 11111que a nd u~dul 1, , .- hn1,111 e wlwrehy a 
luw1· r t ourl J1t1l~t-" ruuld pa~ ;1lle g1:uu:e to 

11rt•,·nl ent a. ml a t llu· :,:. a1nc l1111c ,·nt.·trnra~e 
tl1t• pr,w,•s,t:s uf ,·ha11 i.:1• ') Nont• 11( the 

judl,.!t·s m 1:· 11t 1111wtl 1·uu ld ht.• d1a ract t> r1zc,I as 

laddnt! J, td u- ul n·s t ra uil 

Tht> Jut ltn ;d l11t ·ra rd 1\ is i1 11 t . as lh~ d is ­

St· n l :-.t• t: ta:-i 10 :-i HJli'O:-.t.• pr, >ta·rl:,· nlrn Jc llt.·ti 

on th r milit.a r_\· hie ran.·n~· 1n wh1d1 orde ~ 
a re no t oul\i t.·a r r it•fl o ul l,ut at: \.' l'!Jh! 1J ""· ilh • 

out au v .~x prt•Rs 1un uf d,HJl,t Law is an 
intd lt •t·tu;1I :-. ystt~ m and 1· ottrls a rc not re· 

11111n •,I ti , a p1,ro1 <' un, ·n11,·ally :my id,•a mJ ­
v,u 1c11,i l,y a r o11s l1tutitl n:di v ~,qwrior t·ourt . 

Lowe, ,:ourt ju,1,-:es u we the S upreme 

Court 11 b,·, lic111·e. 1101 unques l 111 nin1t apf' rov ­
al. Wit htnll 11lic,li,·11u· t,~ lower courts. the 
law would be,·nim: ,·haos Without rt'a­

:-.oued ,·,-iuc..·1:-an , the la" wt1 ul1l bt."i·ome lt.~s.s 

r ati,11w l and rt•s po n~J., t ' to di ffi cu h ies The 

f;1t· t tha t ,·nunsm rua ., ,·orne from withm 
lht• J111f1t· ial s v ~le tn w ill 11 ft t•11 mak t" 1t more 

1 a luable r ;_1th1 •r than : l• :,~ . \V t! say this . 
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wht'ther to bt>ar or bt-11:et a child." f.'1sr11 -

stadl 1Lo;elf dOf's nol provide any criteria by 
which either of those decisions can be 
made. 

Rot,,. Wadt. 410 U.S. 113. 93 S.Ct. 70fi, 
35 L.Ed.2d 147 09731. severely limited the 
sta"s· power lo reitula'-' abortions in the 
name or the right of privacy. The pivotal 
legal discussion was as follows : 

The Constitution does not eKplicilly 
mPnllon any n11:ht of privacv. In a line 
of decisions, howevn, goinl{ back per­
haps as far a.,; (,'n10,r l'r,c,tic R. Co. v. 
lloL<tnrd, 141 U.S. :lf>O, 251 (II S.Ct. 
IOOO. l001, :15 L.Ed. 7:141 Clll91I, the 
Court has rl'Cogniied thal a ri11:ht of per· 
sonal privacy, or a l{Uaranlee of certain 
areas or lone~ of privacy, does t'Kist un • 
der the Constitution . In varpnl{ con• 
te~ls. the Court or individual Justices 
havl', indef'd, found al least thl' rooL<; of 
that right in the Fir.;t i\menilment, Slan­
lcy , .. Gf'orgin, ;194 U.S. S!i7, :i64 (119 
S.Ct. 124:J. 12H. 22 I..Erl .:!d :,421 (19691; 
in the fourth and Fifth ,\m.,nilmenL<;, 
T, rrt1 r . 0/,io. :1:12 U.S. 1. R-!1 (~II s.n . 
lt'fi!I, 11172- 1117:1. 20 I..EtU,I Hll!II 11!16>'1. 
Kr,fz I'. (/111/r'd s,,,,, ..•. :lll!l IJX :lH, :1:io 
(RR s.n . r,111 .,Ill. l!l l..f.tl .:M :,7fi( ll!lfi71. 
ll•111ti I'. (/n,/ed Slfllt·.•. I lfi 1.1 .S . lilfi ffi 
S .Ct. ,,24, :t!l L .E,I. 74til (IHHlil. _.,., . Olm , 
.•frr,d ,. (fnil, ·ti Stair~. 277 11.S. -1:IR. -1711 
(411 S.Ct. !i64 . ,,72. 72 1.E,I. '14-1111!12111 
IBrandei~ . . I. ,lis~Pntinl{I: in lht• l""num• 
bras of the Bill of ·ltii:hts . (;n.~11 ·11/d 1•. 

CoJ?J?tt:lirul. :1111 11 .S . al 184-411:, (Hfi 
S .Ct. al lfiRl-1~2(; in th" Ni11th ,\men•I· 
ment. id .. at .JHfi (Iii> S.Ct. al lfiR2111;01,1. 
herl! J.. concurrini:I; or in I hi' conn•pl of 
liberty guarantet'd hy th(' first section of 

the Fourtttnth Amen,lment. ·'"" M,·.11,•r ,,. 
Nt'bmafcn. 262 l' .S. :mo. :1~, (4:1 sn. 
G2S. 626. 67 L. Ed. I 04.! I 11!12:11. ThrsP 
decisions make it l'll':tr that only 1wrsonal 
rights thal ran l,e ,le .. me,I "funilamcn· 
tal" or "implicit in the eoncepl of ordered 
libt-rty." Pr,/ko ,. ('11nnf"rlir11/. :m2 11.S. 
:119. ;J:l5 f:iR ~.l't. l~!l. l:i:!. ~:l I..E,I 2HHI 
fl \);171, are inrl111lt•1I m 1h1s 1i11arantee of 
1,ersonal prh·:11·,· Th,•y also make it 
dear thal lht' rrl(ht has some l'Xle ns1on 
lo actn·11 i,,s n·lallni,! to marrtaJ,!e . Lu,·,,,q 

v. Virgin,a, :188 IJ .S . I . 12[117 SCt. IR17, 
11123, IR L.Ed . .!d IOIO( (19671; procrea­
tion, Skinntr v. Okl<lltomr,, 316 U.S. 
535, :,4l - f>42 [62 S .Ct. 1110. 1113- 1114, 
86 L.Ed. 165SI (19421; contraception. Ei-
1,en:,/r,dt ,,. Baird. 40fi U.S., at 453-454 

· (92 S.Ct. at to:JS-10:191: id .. at 460, 46:t-
465 (92 S.CL at I041 , 1043-10441 (White, 
J., 1.-oncurring in result); family relation­
ship~. Pnnrt v. MrusachustlLT. :121 U.S. 
1511. 166 (64 S.Ct. 4311. 142, 118 L.Ed. fi◄ fil 
(194,IJ; and child rearing and education, 
Pi,eru 1•. Socit'l!J of Sisltr,. WR U.S. 510, 
535 (45 S.Ct. S71. !i73, 69 L.Ed. 1070) 
(I 9251, ,',fry"' r. Ntbr,uka, :,upra. 

This riitht of pri\'3cy, whether it he 
foundt'd in the Fourteenth Amt>nilment's 
concept or per.ional liberty a nd restric­
tions upon stale action. as Wt' feel it is, 
or. as the District Court determined. in 
the Ninth .\mendment's rel<l'rvation of 
right.,; to the peopll'. i,, hroad 't'llOlll{h lo 
encompass a woman 's ,le rision whethe r 
or not to terminate her prei:-nancy . The 
detriment that the St;th• would imposl' 
upon th(• prel(naul woman 1,y 1lenyit11! 
this choit·(• ahoi:-••tlwr is appart•nt. Spe· 
eific anti tliri•, ·1 harm me1li1·all:v 11ial(t111sa ­
hll' i,v,•n in ,·arl\' pr1•1:-na1w:v ma\' he in · 
volv1•1I . Makr11i1:,-, or a1.hliti1111al nH· 
spri11g, ma,· forcl' upon the woman a 
•listn•ss hll lift• aml fu111n• . l'syd111lt11!I 
l'al harm ma\' he i111n1111,·nt. M,•nt.;11 a111I 
ph:,osical lll'allh 111a\' 1,., taA1·1J hy d1il1I 
rnre . Th,•re is also the ,lislress. for all 

, com·ernl'tl. asso,·ial<••I with lhl' unwanlt••I 
chil,I. an,I lht'rt' 1s tlw 1>rohl1•m of lmni: · 
ing a ,·hil,I into a famih· alr .. a,ly 1111al,lt·. 
psychologica lly a111I utherwist', to care 
fnr it. In ulht'r rast's . as in this nne, th<' 
a<l<litional ,lifficulti(•s and 1·0111inu1111! 
slil{ma or uowprl moth..rhtHHI may ht' in· 
,·nl,·1•11 . ,\II thes e art• fa,·1nr.1 th,• woman 
:11111 lwr r,•s11unsihle 1'h,·sicia11 ncn•ssarily 
will consi,ler in t·o11sullal11111 . 

4IO U.S. at 1;-,~-.-,:1. !.J:I Sn. at 7:!li-.!7 . The 
Court 11ev1•rth.,l,•ss rt>fus t>•I lo acr,•1>t the 
ar1iume11t lh:11 l he ril{ht lo ahorl 1s al,so · 
lute . 

The 4 'ourt 's 1lt•t·isions n•rol,!nizinJ! a ri,-!ht 
of pn,·al'\ also ,H'knowl, •,lce that som•· 

-

llllllNE!'<illl 'l!C; • . n :n, 
t Ur H 7el f ltl IIU 1llfMt 

st.a LP rt't,!Ulat um III an·as prntp4·tt·,I l,y 
that rll{hl 1s appro1malt• . ,\s note,I 
alt<l\'I!, a Stale may 1irop+-rly assnt im• 
IHlrtant int.ere~ls m safl'guanlinl{ luialth. 
in mainlamin11: me ,li,·al slamlanl~. and in 
prolertinl{ polcnt,al life . At some IHliut 
in preitnancy. lhl'sl' respel·tivl' interes~ 
hPcome s uHiciently ('OmpellinK to s ustain 
n•gulation of the fartors that goVl'rn the 
ahortion ,J,.c1sion. Thr pnmr.v nglit 1n• 
l'Olrrd, tltcrr(ort\ ,·,11111111 ,,,. """' ltJ b" 
abso/11/1•. In Jnrl. ,I ,s 1101 .-1,·nr fo u., 
that //,~ rloim tL,s,·rf,·,/ /,_I/ s11m,· ,,,,,,.., 

/hr,/ 011,· htL, an 1111/111111,·d nyltl In do 

1nllt ,mr'.• lmd11 ,,.. """ 111,·n.st·s lwn~ 11 
clo.•t r,/r,t,011.,lt i p lo /ht riqhl o( 11n1·n• 
<!J pr,1'fo11sl,v nrl1c11for,·d i11 lhP ('our/'.~ 
rlrn.TtoJ?~. The l'nurt has refuse<I ln rec ­
Ol{nize an unlimit.,,1 rii:-ht of I his kind in 
the 11asl. Jnrobs,m , .. . lfussnrhtt .,t'II.<. 
1!17 11 .s . II 12s S.Ct. :1r,H. 19 I. f.,I . ,;4:11 
1 l!IO:,I 1var1·mat1n111; ll11rk 1•. If,·//. 21~ 
U.S. 200 (~7 S .Cl. i',114 . 71 Lt:,I . lf)IHII 
1192'71 (stenlizationl. 

/,/_ at I r.:1-,..a . !1:1 S .Ct . at 727 lt>mphasis 
a,l,11•111. Thus. thoul{h the I 'ourl i:-ave an 
illus tralivP list or priv ;1c~· rii:-hL'<, it also 
,1,•ni.,,I that the ri1iht was ;1s l,rnatl as the 
richt to ,lo as nnl' pleas,•s wnh one 's luHl_v. 
. •\ suit' from listmi:- prior holdinl!S . th,• 1 ·uurt 
l'rm·i,lcd no l'XJtlanatorv prin<"ipll' that in• 
forms a lower rourt how to reason alH111t 
wltal is and whal is 1101 , •ncompassetl 1,y 
1111• right or prirncy. 

l.',1rt"!J r. Pop11/11/ion Spn•1n-.• /,it,·nin­
r,,,nr,/, .1:11 U.S. li7K. !17 S .Ct. ;!1110. ;-,2 
I .Ed .:!,I fi7;i I 19771. heid unnmstitutional 
~-•·! another re11:ulat1un of ;1rcPss to contra­
n·trth·f's on .:-rounds of 11rivacy . The New 
Yurk s tatute require,! that distribution of 
c:1111tract-J)tives to l"-'rsom; cJ\'t-r sixteen he 
onl~· h:v a lic('nse,I pharmarist. Thal provi­
""n was hel,I 11nconslitu1ional ht>r:IUsl' no 
,·,1111p,•lling stale intn,•st was 1wrrei\·e,I 
1!ta1 coul,I m· .. rromt' " llll' teachinc of (;n.,­
wold tha t tht' Constitution pro1<•1·1s in­
,h,·i,lual ,lecisions in mall<'r.1 11f ,·hihlht•ar-
1111! from uniustifil'tl mtrusion hy the 
~late. ' Id. al lih7 . !Ii :, .l't. al 2017. ,\ 

rlH• l ·uwt Jl...-1 ~1111d, clu\\11 a P'""""" 1,I 1l1c 
l,1w lo1hi1.IJ111c d1 , 111h111tnn .. , , 11n11 ,1t q1t 1\1·, 10 

1ho'-C lt:s !t 1h.111 lh \l' il" 11111 . hut 1'1 L· rt: ,,J, no 

n,ntpt·llm,: .., ,a1.- mlt•rt·.., I v.:a~ r•·q111rt•cl ··nul 

l1t.'raus<' I hNl' " ;in m,l,·1•·rnl,•11t furulat1lt'II · 
t.al ·ni:ht nf a•Tt'S~ ID rnntrarepl1v.-s,' hut 
herause sul·h al'cess LS •~ssl'nltal lo ••xe rrise 
of the conslllut111nally prott>rfed rii:ht of 
1l1•cision in matins .,r ~hildl,earinl{ that i~ 
the umlerlyml{ foundation of lhl' holdinl{s 
in ,;n_,., . .,l,J. Eutn.~t,1dl 1•. 8<11rd, and Hot 
u. ll'ud,._.. Id. at tiHIH!!I. 97 S .Ct . at :!Ill!! . 
LimitinK d1stnhu1ion to licf'nsed pharma­
cisL, s11:mfi.-a111ly hurriPned that right. Id. 
at lill9. !17 S .t:t. al ~0111.1 

Tl,es., ,·asl'S. anil the sul{~estion that we 
:ipJtlV th,·m In prott'rl homost-xual ,·11111hu·t 
in th(• Navy. posl' a l>t'l'•Jliar jurispr111lenllal 
11rohlem. When the Supr.,me Court dei·i,les 
t':tSt'S un,Jn a spertfit- pr11visio11 or amend­
m,·nl In the Constitut ion it 1·1q,1icates the 
m1•.111inl,! anti !--UJ!t!t'SI.; tht• rnntours nr a 
value alri·ad,· slah·•I m thl' ,l,.,.ument or 
implied h:v lhe 1'1111s111uti1111 ·s s tru,·tur,• :uni 
histnry . TI,t· lowrr rourl JU•lgr• filuls in th1• 
Su1n·f'mt• Court ·:~ r P a ~clflllJI! al ,out lhost.- It'• 
l{al matermls. as w,•il a, 111 lh•· matnrnls 
thems,•lv,•s. 1:-111,la11c-, iur applrml! till' pro­
\·tston nr am1•111l111, •nt lo a m·w situatiun. 
11111 whf•fl th,• l'otnrl ,·r<'at, •s 1ww nchls. as 
snmt• .lustu· .. s who h:1\.- 1•ncac1·1I III tlw 
prtH't•ss !->lat,· that lht· ~ l1a\·,, •lom• . . ,,·, ·. ,·._1/ .• 

/Jo,• 1•. /111/1,,,, . -1111 I .S r;!t. :.'.:! I - i2. 11:1 
s.n. 7:1!1. ;1;2-1;:1. ::.-, I..Erl ::,I ::111 11!1,:II 
IWh1tt' . .I .. ,liss1•11lllll!I. H11,· 1·. H',r,{, ·. -1111 
11 .s. 11:1. 11;1 -,;x_ :1:1 ..,; n . ,o,-,. ; :i:1-:u. :1r, 
L.l·:,l.:.'.11 1-17 1111,:11 ,:-1,·warl. J . rnneur­
ringJ. lowf'r courts haH nom• of th,•s!' ma· 
lerials a,·ailahl,· and ra11 1,Htk only to what 
thl' ::iupre1111• l'nurt has state,I to I~ the 
principle 11n·nln,I. 

In this ~roup of ,·ast'S. aml in those rit ... l 
in the •1un1t•I la11i:u:11:~ fmm tht· Court ·s 
opinions . W<' ,lo nnt rind an .1· principle artic­
ulat.,,I ,.,.,,,, :111proach111g iu breadth that 

which appella11t s•·l'ks to ha,·•• us a1ln11t. 
Th(• Courl has list t'•I as ill11strati\·1• nf lhe 
ril(hl nf priva~,· , 11d1 :11allt'rs as ar11,·i1 ies 
rt1lalin)! In marr1:&l,!t' . prnt.· rt•at1n11 . cnntra­

r,•11111,n, f:rn11I,· n•b1a,11, hips . :111,I d,il,I 
n•artnl! ;11111 ,·olul'at11111 . It 111•1•,I hanll,· he 

1n;1111111,· 1.u1, ,ua k t,,1 .1 1, ,,: , 1111 .11111 11 , , m1IJ 

1101 .1tha11n.· 1111r 111q111n 1,, \ 11 -.~11 , , tlu· , .,rinu~ 
11p1t11 11 11 .. utfn t·tl 
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I 
s~.u _..,t none or these covers a right to 
homosexual conduct. 

The question then bttome~ whether 
there is a mo"' general 11rinciple that ex­
plains the!le cases and is capable or extrap­
olation to new claims not previously decid­
NI by the Supreme Court. It is true that 
the pnnciple appellant advance!! would ex­
plain all or these cases, but then so woulii 
many other, less sweepin11; principles . The 
most the Court has said on that topic is 
that only rights that are "fundamental" or 
"implicit in the concept or ortlered liberty" 
•re included in the right or privacy . These 
formulations ne not parurularly helpfol lo 
us, however, because th,•y are ll'ss pre­
scriptions or a moil!' uf rt•asoninl! •han they 
are condusinns abou• particular righL~ 
enunr,ated . We woul,I fin•I it i1111H1ssil,le to 
conclude that a rii:ht to homosexual .-on-
1luct is "fumlamental" or "iml'licit in the 
concer>t of orderl'd lilwrt~·" unl,•ss any and 
all private sexual IM'ha\·ior falls within 
those ralel(ories, a conclusion we ;ire un­
willing lo ,lraw . 

In dealinl( with a topic like this. in which 
we are asked to pmtt>Cl from n•gulation a 
fonn of 1..-havior never l,efor1! prntt>t·ted, 
and indeed traditionally rond,•mn .. d. we ,to 
well to hear in mind lht• ,·ont·Prns ,•xpressi••I 
hy .lustic,• White. ,lissl'n•ing in .110111·,• , .. 
Cil!I of f:a.,t < 0/cl'~lnnd . . 1:11 11 .S. •l!M. r,,14. 
97 S .Ct. 1!1:1:!. l!l:,H-'i9 .. -,.! L.E,l.:!,l :,:11 
0!1771: 

That th,• Court has am11IP l'r•••·•••lenl for 
the c"'ation nf nl'W cnns•i•1ninnal ril(hls 
should nol lea,I it to n-111•al th,• prnr,•ss al 
will . Thi' J111liriar:v. inrlu,linl! •his t'nur•. 
is •he most n1lnerahl1• aud 1·1111ws n••an•s• 
to illegitimac:v wh .. n it ,l .. als \Yi•h ju,11!1'-

5. It ,na• be nnh· candid lo ,a,· al 1ht'.\ IMtltll 1h,,1 
thr author of rhn opinton. wlu.-11 111 .1c..;1Jt·m1( 
lift". c.•\flrt"Sst"d •he' \·it'\Y 1h31 no • nurt .. huuhl 
cr~a•~ ntw c..·nnsHtuliunal n~hh: 1ha1 .,. ri..:hh 
must br lairl~· dertvc..-d hv '-IJnJJul ,mK.lc,,. ol 
kir:11 inlcrrrc..·talton l•nm the.· lt''.1.1, ·.11 m 1111t·. amt 
h•~•n"· of lhc Con'111Ulmn . I Jr. ;h ,1 has lltTU 
apth· put, ··,M work nl tht.' pol111t al 111 anchc..·, 1-; 
10 ~ 1n\'aliJ:1ttd univ 1n ac..cmc..f w11h .tn mlt·r 
t"OC~ who~.- ~1;u1111tc pt uni , \\h,,'4.. 11ndn I, int,: 

rrt"ffllV. ii f31fh J,'4..:m.nahk In 1h1..· l"rn1,111u 
hon. Thar 1M 1..mnpkh· mlt.'n.:nn· ,ull 1101 llt· 
found th~n·-ht·1..·a,1......- lht ,itti.111011 ,.., 1101 hL.d\· 
lo ha,·t hn.·n lnu.•5,,.ccn-,-. l!'-"nt·rall, 1.11mm,m 

mn,te rnnstilutional law havml! lilllr nr 
no rngniiahle rool~ in lhl' lani.:11:11(1' or 
even thl' •ll'Sil(n nf the l'.onst1t11•i11n He­
alizing l h11• the prt'sent ron•truction of 
the Due Process Clausi' rPJ>n•s,•nL~ a rna • 
jor judicial Kloss on its terms, as wrll as 
on the antiripation of the F'raml'rs , and 
that much of the underpinning for the 
broad, suhstantive ·application of the 
Clause dis11ppeared in the conflict he­
tween the Executive and the .Judic1;1rv in 
the l!J:m·s and 19411's, the vJUrt shoultl 
be e,tremely relui·tant to breathe ~till 
further suhs1..1ntive ,·onlt•nl into the flue 
Procf'SS Clause so as tn strikl' ,lown lt·j! · 

islation ado11w1l 1,y a State nr ci•y lo 
promote iLs welfare . \Vho,ni,v1•r the .Jo,li • 
ciary tines sn. it unavnidahly pn•..-mpl~ 

for itself ano•hcr part of l hi' j!OVl'rnanr .. 
of the roun•~· without t•xprl's~ consutu­
lional authoruy. 

Whatevf'r iL~ a11pliration tn thl' ~uprl'me 
Court. we think this admonition should 1,.. 
taken very st>nouslv hy infrrior fl'Jteral 
courts. No doubt tht>re is ··ample prl'•·•·­
dent for the creation nf new rons•itutmnal 
ri1!11ts ," hut , as .lustici, Whilt• sanl , •h•• t·rt•­
allon nf such rn.:n•s "1•nm1•s m•ar.,s• In ,11,·­
l!itimat•,• ' wlll'n j111ll!t's makt• "law ha,·inl( 
lit•I•• or no ,·01:mzahl,• rnn•s in •hi' lanj!llal!•' 
or .. v,•n •hi' ,l,•s11:n of th,· 4'11ns•i•uti11n.·• If 
it is in an~· •IPl!rt't' •lonhlful I hat • h,• ~11 
1•r••nw «·our1 :-: lu,uld fn•,·1 .,· ,·rt>ah• 11pw t'OU · 

stit11ti1111al ril!h•.s. · WP think ii ,·,•r•am Iha• 
low1•r nmrl!-; ~tmuM 1101 ,In ~o. \Vp ha,·P nn 

,rui,lanrP fron1 1lw t'u11s1tl11tinn "r. as w,• 

hav,• :,,; hown w11h n•~1u•4•t lo 1111• ,·asc• al 

ha111I . frnm ;1rt1nilatt"tl ~upn·nu- • '1111r1 J•rin ­
,·iplt· . If ,·our•s ,.f :1p1u•als ,hnuhl. in - 11d1 

grmmJ .'" I h . /h.•mt1nm·,· "'"' 1'01ru,1 :! 
11 11tc0). rl1t·._.• ,1c..·,,, ,ttt· . 111,w,·\t' I, t.omp11..·11:h· 
1nrk,.mt h, •he: 11111,111m ,,t :1 ,ntml 111Jc,· 
Th,· S11prt•m1• l 111111 h ;" dn ulnl thal 11 mow 
t n ·a1t· m·,,· n,n,111111tu11al , ,,._.t,1 , anJ .• ,, fllth!t·, 

of ,on,1111111011.alh 111lt·11111 tn11rt,. we ,lft' l•uunJ 

ah~1,h11d, IH rh.11 dc1c..·11111n.1111,n rhc..· 01111,· 
11th·,t1t11h ,1111 ·11 I,,, u~ ;ul· \\Iii-the, 1ln• S11prt 'lltl' 
(umt h;" t n·alrtl ;1 riJ.dll \d1td1. l.urh· tlrflnnl . 
t·oH·r\ lhc , a-.c.· ht·lou· u~ 01 wh1.·1h ... ·r 1ln· Su 
pu·mc..· (01111 hJ, ,r,t·nltn.l ,1 nu,J,· ut .111;,h,1,. ,1 
1nt·1hodol11a~v. "Im h. lmm·,th· .1ppl1nl. 1t·;1t l11..·!-
1ht." , · ;1'-C.' Wt' """' now dc..·ndt.'. 

l)RON.:NIII IRC; Y. u:n, ) 1397 
I 11• u 7411 t 1J I \U 1t•M1 .,.; 

! r, •·I\· . 1 fu• , ,,h111II' "' ,I,-, 1 111,, ·.., v., ,111,I uw .,11 

I li.11 111:anv wo1il1f ,., :1d,· ...: 11pr, ·11H" • 1111rt rt· 

\' ll•W. a a,.::n•:11 lu"f~ o( JlldL.:•· 111:1,lt· law 

woulcl J,:rnw tJp . a11,I w1• wo11l1I l1a\'1' · ·,,,. •. 

,•111pll •·<I I fur I oursi•lv••s I ann• l11 ·r par• or I h,• 
i.:11vt>rna11cc nf Lhl' ,·ountry ,..,thoul ••xJtr<'SM 
rnnstitutional authority. " If tlw rt•vnlution 
in sexual mores that a1'1wllant proclaims is 
111 fact ever to arrive, wp think it must 
;irrive throu~h the moral choices nf the 
111•111111' and their elecl.fil rl'prt•sentatives, 
nol throu11;h the ukasf' nf this cour• .. 

TnrninJ? fn,m the ,l .. ,·i,ll'tl rnses, whirh 
wr ,In not think provi,le .. v,•n an amhi1:11uuM 
\Yarrant for •he •·11nst1t11tional ril(ht ht• 
'""ks. appellant offl'rs ar1:11nlf'nls l,aso•,1 
111•11n a rnnstitutional th, •ory . Thu111:h that 
1 lwnrv is ohviuusly untt'nal,I,•, it is so ofh•n 
h,·arti •hat it is worth sl.-itinl( l,riefly why 

w,• r,•ject it. 

,\ppellant ,l~nies that morality can •!V .. r 
lw llw ba.~is for 11•1:islalion or, mori• 'l"~·,fi-
1·:,llv, for a naval n•1:ulatinn. a111I ass,•rts 
• w,; reasons why tha• 1s sn. Tlw first 
an:ument is : "if the milit.ary can dt•fton,I iL~ 
l1l,111kel 1•xclusi11n of h111n11st•~11als "" lht• 
1:r111111d that •hey are offt•nsiv,• •o th,• ma• 
j"n•\· nr to the 111ilit.iry's vi .. w 11f \Yhat is 
,,...,,;lly accepta!JII', thl'n 110 rid1ts are saf .. 
fr,,111 ,•ncroarhmt>nt anti no mmorit~· is 11ro­

••·•·• .. ,l against •lis,·rinunation ." hpf>t'llant's 
11,.,,ninl( Hrief on ,\p111,al at 11-IZ. l'ass-
1111: the inaccurate charat·terizallun of the 
N:ivy's 11osition here, it <ll'sl'n'PS to 1,.. said 
• '1.1t • his arl(ument is rnmpll'tel:v frivolous . 
·1 h,• t '.onstituuon has provisions that rn•all' 
,: r,•nfic r111;hL,; . These prnt .. ct, anmnl( 11th • 

• :, racial. e•hnic. aml ri,lii.:ions 11111111r1111•s . 
! r ;i ,·ourt refus,•s to t·n·ate a new t:"on?-.titu • 
• ;,.nal ril(ht to JtrOtl'ct homosexual .-orul11,;1. 
•hi, court ,loes nnt lheri•hy ,lestrn~· ••st.ah­
li,hl"d cons•i•utional ril(hts that are solidly 
has-•d in cons•itutional te,t and histor~· . 

. ·\pp£'11ant J!'llt'S fur•lll'r, lmwe\'l'r, aml 
•·••ntends that the ,•xisll!nt·e nf moral 1lisap-

ft . Al oral ;nJu111en1 •• 1ppdl.1nfs ...:,11111'4.·I wa, 

11,f'.",~d hv lhc: tuUrl ,:onn·rmn,c 111~ 1no1'Mi...11111n 

ti • ,, 1h(' n3,·al 1r,cul;1111111~ m~n not pt·rm1!rl-,1hl,· 
1. • ,unJcJ m mor.11 ft1JJ,!mt·11t\. .-hk...-J \\ lu·tht'r 
,, 1,,101 1 Jhho1rt'nu· t,mltl 11t'\t' f he a haMs lor .1 
,q,:ula1urn. linrn!l-d 1q,l1nl 1h.11 11 c..ould not . 

,I 1 .• -l , .1· 10,r : • •f11· 

\ff\ ' • . • •• _,, 

r, ·,· 111.it 11 . ,• ' 11 - I ·• 111 1 f '• f 

t,!• •ltl r.tl .. ,, . , ., .,1, .. , , 11 I ·" '• • 1: ••· I ,. ,l1tf1 

n1lt tu 11111l• · r-t.11,,t h11v. 111 .11'1111 ... t·l,·• ·•• .. 11 

of a par1rwr to -. ti ;1r,• ,,•).11 .al ml 1111a, ·y 1s 11ot 

1mn111m• from l111r1l,·n l,y th,· s l"lt' ;1s an 
,•ll'mPnl or mns•itntionallv J>rntl'rted priva• 
cy . That •h" partirnlar d111ire nf partni•r 
may lw rrpul(nant to •he majority argues 
for iL~ vi1:1lan• JlrtltPrtinn-nut iL~ vnlnera• 
hi lit v •o san.-t111n." Appellant's OpPning 
nri,;f nn .\1•Jlf•:1I al 1:1. This lht>nry that 
majoril:V 111nr.1ht)' :ind majori•y choice i~ 
alwa~s ,n;ul~ prl'sumpliv,•lv in,·ali,I hy the 

Cnn,:•1•11•11111 :ill:wks the vny prt~licall' of 
11,•morrati,· cu,· .. rn11w11t. Wl ... 11 ttw C'onsti· 
tnti1111 ,1,.,, no• s1H•ak •n •h•• n,ntrar:v, lhf' 

rhnic•·~ nf •hos.• put in authori•y 1,y th .. 
t•lt•t"tnral prnf·,•ss. or those• wh,, an• ac<"ounl• 

ahh• •o such ,,..rsons, com•• lwfon· II~ nn• as 
snspt·•·L 1..,,·ause majuritarian lint as rn11rl11-
s•vl'I\' valid for •hat ,·, ·r)' n•ason . Wt• 
sir~;,, l11~·aus~ I h~ poss1l111i• v nf l>t•fllJ! mis· 
un,lt•rstntlfl 1s so ..:n·at . tl1al this •lt•fen•nre 
to. ,lemocra•ic rhou· .. ,l,ws not a11plv wlll'rP 
th .. C11nst1•u11on n•11111v.,s tlw d1111t'l' from 
maj11r1111•, . .\l'l"'llant 's •h,•ory wonl•I. 111 

la,·t . ,1,·strov •h•• hasts fnr rmwh or •hi' 
most ,·aim· ... li·1:islat1011 ""r sitt:11•1\· has. It 
woul,I. for .. xampl,·. rt>111l1•r l••i.:islat1011 
ahuut cinl rich• .'· work,•r saf,•h· , lhl' pn•s­
t.•r,·atum or I ht> t'fl\"lrOllfllt'lll . ancl rtttu·h 
mnrl'. 11n,·nn,111u•11111al. In 1•ad1 of tlll'se 
an•;,-., l1•r1slat1\·1, 111;1Junt11·s ha,·P m:ul..­
moral ,·h~•Jil ·"s nmtrar\ to th,• 1l1•sares of 

m11111rit1t•s It 1.,;, tu ht• 1lo11h1t·1I 1hal v,•r~· 

mall\' ia'-'·" 1·\1:-.t ,,.,·hos1• 11h11nah• JUsti(il':t · 

tum tlot.•s 11ut r1 •st upon tlu- :-.ot·it•l~· ·s morali ­

tv .6 Fr•r 1hest' rPasuns. a1•1wllant's. arf,!u ­

~1 .. nt will nol w1ths•:111,I 1•x;11ninalinn . 

111 \V,• ,·nndu,h•. 1h,0 rl'fnrl' . that WI' ,·an 
riml no 1•1111:--t1tut11inal rt).!hl to PTIJ!'..IJ!1 ' in 
humnsi•~nal •·n111h11·1 a11,I •ha• . as Jmh:,·,· . 
we ha,·t• no \\ arraut to ,·n•al .. •mt•. \\·,. 

,\~L1..·d 1hn1 .1ittnll 1l1r ,,r11tH 11"1, ul pn1luh11111J! 

ht•,11Jl11,·, , rnHht·I h·plint 11,,11 lhJI t:oultt ht.· 
rn11h1h11c·1I h111 1111 1l1t: ~••111nJ 111 '-rodl\ In an1 -

1na9' nu .. · ul)ln 1111n •··, ,udl\ '" .1111111.al, .... ol 
rnur-.c.· .. 111 ,,h1L' ,l1111t ,,11 J: lt1u11th, ,,f 11uuah1,·. 

-
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nttd ask, lhl'refore, only whethPr the 
Navy's poliey ,s rationally related lo a per­
missible end. Set /frill'!/ 11. Jolt n.•on, ~25 
U.S 238, 247-1!1, !16 S.Ct 1440, 1445-17, 47 
L.Ed.2d 708 (19761. We havP said that 
IPgislation may impleml'nt morality So 
viewed, this regulation beari; a rational re­
lationship to a permiss,bf,. end. It may be 
argued, howPvPr, that a naval rPKulation. 
unlike th!' act of a IPitislature. must be 
rationally r!'lated not to morality for ils 
own sake hut to some fur•hl'r end which 
the Navy is entitled to vursue llt'(·ause of 
the Navy's assil(m,d function. We nt>ed 
not decide that 11uestion bt•caust', if such a 
connection is ""luired, this rel(ulation i~ 
plainly a rational mt>ans of :11lvancinK a 
legitimate, indeed a crucial, interest ,:om­
mon to all our armed forces . To ask the 
question is to answl'r it. The effocL, of 
homos!'>rnal romluct within a naval or mili­
tary unit arP almost certain lo be harmful 
to morale and 11iscipline. The Navy is not 
required to pr0<luce social science ,lat.a or 
the results of controllf'fl experimenL, to 
proni what common s!'nse and common 
experit>nce ,l,•monstratc. This ,•.,ry rase 
illustrate~ ,lanl!'l'rs of the sort tlu• Na,·~· is 
entitled to rnnsi,l .. r: a 27 -year-ol<i j>t'll v 
officer ha,t repeatt•,J sp~ual rl'lations wi•h a 
19-~·par-<ild spaman rt••·ruil. Th.. lalt('r 
then rhose lo hrt•:t~ oH I he rl'lal ions hip . 
F.:pis0<l1".1 of this sort arc t'l'rlain lo IH• ,ft.I,,. 
lerious lo mor:ilt• and discipline . to ,·all into 
11uestion lhl' ,.,,rn -han,lt'dnesi< of sutH•riors · 
dPalings with luwPr ranks. to make fH•rson­
al ,lealings uncomfortal,I,. whPn• lhP r,•la­
lionship is Sl'llUally amhiKUOUS. lo j!enPra•,· 
dislike and disapproval amoni: m:rnv who 
find homosPxuality morall~· nHt•nsive. aml . 
it must be said. givPn the fH1w,•rs of mili­
tary superio~ over thPir inf.,riors. lo ,.•n­
hance •he possibility of homos,•rnal st'duc­
lion. 

The N11v:v•~ f10licy rt'lluirinl! ,list·harl(l' of 
those who enl,!:tKl' in l1111nos!'xual ,·onduct 
ser,·es leKitima1t• sl3ll' interPsL~ whi•:h in­
clude •he maintt'nanc!' of "disci11linP . ..:ood 
order :ind moralt'f,J mutual lrust anrl 
rnnfidence amon,:: sl'n-ic(' memht'rs. in­
surj ini: I the in•,•i:rit)· of the svstrm of rank 
anti t·omma111I . rl'l'rui1fi11J!J anti rl'-

lainfingf members of the naval ~ervi('p 
ant.I prevPnlj inK I hrl'arhPs of security " 
SEC/NAV 1900 91l (Mar 12, 19HII; J A. at 
219. We l>Plieve that the policy re11uirinK 
discharge for homosexual conduct is a 111-

lional means of achieving these lt>l{itimate 
interests. Su Bellt'r 11. Middendorf. 6.12 
F.2d 788, 812 (9th Cir.I, rf'rt. denit'd. 452 
U.S. 905. IOI S.r.t. 30:IO. 69 L.Ed.2d 40S 
(19801. The unique needs of the military, 
"a speciali1:Pd s,>eiety separate from civilian 
socit>ly," Prrrlcf'r I'. lt'l'I/. 417 U.S. 7:1:J. 74:1 , 
94 S.Ct. 2547. 2S5S, 41 L.Ed.2d 439 0!1741, 
justify the Navy's determination that ho­
mosnual conduct impairs its capacitv to 
carry out it.s mis~ion . 

Affirmed. 

•-:-:-,-===" 0 \tU ■-111\Y\IIM 
I 

John i:. IIAltMON .. \pPf'llant . 

HAl,TIMIJR•; & OHIO ltAII.RO,\U. 

:'Jo. H:l-l!i:12. 

Unilt••I S1a11•s Court of Ap1H•ais. 
District of Columhia Cirruit. 

Ari:u,,,I .l:111 . 1:1. l!IX-1. 

Dt•ci,t,•tl ,\uj! . 17. 1!11!~"-- . _ 

Railroad 1·m11lo,·,•t•, who rt•ct•in•tl l1t•11e· 
fits under the LongshorPmen's and Harbor 
Workers · Co11111ensati11n ,\cl for injurll's he 
sust.ainl't.1 whili, rt•11a1ri11K a hopper. or fun · 
nel, throtrl!h whil'h l'Oal passt•tl as it mm·pd 
from railroad .-ars to I he hnlds 11f harl!'es 
a111I shi11s at railro:11l's coal pi..r. hro1111hl 
suit al{ainst lht' railrn:ul 1111tlcr the F.,tl,•ral 
Emplovers.' Liabilitv ,\cl. Tht' lJnll<'•I 
Slates Distri,·• C'nurt for •hf' llistricl nf 
Columhia, ( ; •• rhard A. t:est>II. .I .. .,60 
F .Supp. !114 , t'n1t•rt'1I summarv juil1:m1•11l '" 
favor of railroad. anti emplovt't' :111111•a le1I . 

) 
11.\lt~to'I • 11 ,\1 .TI\IIIIU: & 1111111 1111 

t U• .. 741 t IJ I••• • I ffl4 1 

P ·,, Court of .\f'l'•·a b \l,k '°" · t ·,,..,.,, 

. l11dc1•. h,•111 tt1 ,1t l,.1,1c ••d 1ur1 •11u-11 , ;1rul 11.u 
l,◄ ir Workt·rs · t:umpt•nsat1on :\("t pruvul1·tl 

1•x d11s,ve coveraKt' for emplo\·,,,., preclu,1-
in,: 1·ovpra1ee for employee under the .-ed-
1-nl Employers· Liability Act. 

Affirmed. 

I. Workn,.· Compen•alion c;::,:zi;:z 
An t•mployee is covPn•,1 hy lhP 1..nnK· 

shoremt>n·s and Harbor Worker~· Com1,..n­
s :i11un Act only if he or she met'L, both the 
•at 11s and status tesL~. 1,.11i:-shorrmt>n's 
:111,t HarlH,r Worker~· Compensation Act 
~~ ~1:11. :Jfat, ai; amentlt>d, 3:1 U.S.C.A. 
~~ !102131. 90~at. 

'l. Worken• ComPf'n•alion e=>:.!62 
Simpf., distinction hl'lWet'n "tra,litional 

r:11lroa,lin1: I.asks" and "tr:11liti11nal mari­
, """ I asks" is not the sole in11uiry lo he 
111:11lt• in ,l~termininK a railro:111 •·mplove••·s 
sta111s untl,•r the lA111l:sh11rt•1m•n ·s :u11t llar­
l,11r Workers· Compensation ,\ct; ,t.,dinini: 

'" fnllow C.111/i I'. Nt1rfn{(· J: w .... ,..nr Ry. 
t • ... . ,",fjfj F.ld X90. UIIIKshor.,men·s aml 
ll:irl111r Workers' Com11ensalion Act. Ii 11:11. 
as :tnll'ntlt•d, :1:1 IJ .S l'..,\. ~ !IOl(:11. 

:1. Work"r.• ComPf'n•alinn ='lli:.! 
I ,1111:shnn•mt'n's aml 11:trhor Wnrkt•r's 

I ·,,11,111•nsatio11 ,\rt prnvitl,•,1 exclusivP 1·11v­
.-r:11:e for railrn:ul 1•1111,loy,,., injur,•,t while 
n ·1•:11rinK a ho11111•r, or funnel, throui:h 
whi,·h ,·oal pass1•1I as it movl'd frnm r :til­
' 11ad ,·ars to lht' hol,ls of 1,arl(t·s :1111.I ships 
:ti railroad's coal pier. pr,..-lmlinJ! ,·ov,•rav;e 
'"' ,•mplop•t• ·s injurit's under the F,•,1,·ral 
I :11,plovers· Liahilily At·l. IAJnj!shorem,·n·s 
:11,d llarhor Workns· l',11111,ensation ,\cl, 

•.~ I et se11., 21:11, :teat, as aniendt'd. :1;1 11.S. 
C.\. H !IOI et s1•11 .• !1112(:11, !10:ltal; Federal 
I· 11111lnv••rs Lial,ilily A,·t, ~ I t•t SPtl ., ~5 
1 · ~; .1 : .. \. ~ :ii et ''-''I · 

.\p111•al from lht• lf11it1•1I Stalf•s llis1ri,·t 
• ·,,,,rt for th,• llis•rit-t of ("olnmhia ll'i.-il 
\, ·t 11111 !'lo. Hl -t1:IO!l:O. 

~lit'11:lt'I F:irnll . Washini:ton. I I.I: .. of 
rlu · Bar of lht• llistrn·I of t 'nlumhia Courl 

"' \1,,w ,11, , , , ,,, ,,, ,, • f ,•, , .. .... . , " .n•· "' 

lh,• t 11111t w11l1 wt11,111 h11rl t 1<11111111,•I . 

Wash1111:to11 . 111 : .. "as 1111 th,· hru·f. for 
apjlt'llanl. 

(;porge F'. Pappas, Baltimore. Md, of the 
Bar of 1h,• Court of Apf>t'als for Maryland 
pro hac ,·ice by special leav,• of lhe Court, 
with whom Waller J . Smith, .Jr ., Wash• 
inKlon, l) .C .. was 1111 the urid, for appellee. 

Bt'fore wjw;HT. MIK VA and BORK. 
Circuit Jut.li:t's . ' 

Opin,011 for the Court filt't.l 1,y Circuit 
Judge ~IIK\'A. 

MIKVA, Circuit Judi:e: 

A rernrrinK prohlt>m in workers' compen· 
~ation laws has l>t'en the covera1ee or mari­
hmt' workl'rs . C,0mml'ncinl( in 1!117, when 
thl' SnprPme Courl hPld that under Cl'rlain 
rircumst.anrl's st.alt>s could not rnnslilulion­
allv 11rovi,l1• rom11t•nsatinn lo injured mari­
time work,•r~. St11llh,•rn r,u,/ir ( 'o. I'. J,11 -
·'""· :!H tJ.S . :!Ila. ;17 s .1·I ',24. (ii L.t:.I. 
111116 (1!1171. Conl(rl'ss. th,· rnurL~. and lhe 
stall's have slrul!'Kll'd In r:irvr out rational 
art'as for state an,I fp,l..ral laws. Th,• oriK­
inal "J,·11.«·n lint>" . nanwtl after 1ha1 1!117 
ra.~P. hehl that th,• st.at1•,i .-onld 1101 covn 
lonj!shnn•n11•n mJ11rl'1I st'aw:,r,I of !he wa­
(er·s •••II!•·· In l!ln. aftn wn•ral nnsut·· 
c,•ssful atl,•mpL~ lo ,,,1.,n,I slalt• n11n1H•nsa­
lion r.-nw1ht·s lo in111n•tl marttime wurk,•rs. 
C'ont,!rt•!-.s t•nat·t,·,f 1tu• I.Att1J!Shorrmt•n ·s anti 
HarlH,r W11rk,•rs' ComfH•nsalion A,·t 
(LHWt'.\I, :1:1 ll .S .C. ~ !HII ,·I .s,·q. tl!IH21. lo 
11rll\·i1I,• rnveraKt' for ~u.-h 1•n•.-hult'd 111111: • 
shor,•111,·11 an,I 11tlwrs smnlarly situal.-1. 
That st.1tut, ·. s11:111fi,·:rntly :1nll'11tleil Ill 

1!172. has lw,·n inlersectt·,t hy olhn f.,,1,·ral 
t-om1K•11sal1n11 law~. w .. h1•n• ad,ln,ss tht' 
a11plit·alk111 of lhl' LIIWI",\ . as a111 .. nd,•1l i11 
I !Ii:!, to llu• fa,·ts in this ms,• amt I he 
inh•rfat•t,, if :111\'. l•••w•'t'II lhat .-\•·• a111t the 
F, •,lt•ral Emphin•rs· Li:,1,,li,~· ,\.-t fFEL,\t, 
~,, l'.S .I". ~ .-,I ,·/ .«-q. I l!l~l>. 

John llar111011. aptN•ll:111l. was 1•m11loy1•1I 
I•,· tht• llaltimon• a111I Ohio llailrn:ul C11111pa-
11~ Ill ,'ii 01 al lls rnal pu ·r III llallimnrt•. 
lit• was iujnn•,t "hil,• n•p:11rn11: a hopfK'r . or 
funiit•I . I hroul!h wind, roal passt•s as it 
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amonK •-· ,ous right-wing groups as "drirt­
in1f'' la statement we have ,lispost'd or in 
the cont.ext of another alle,...tion nrliPr, 
~ee J>lll(I! 1572, rnprnl, asserted that Carto 
"or,tanizNI and promol.NI the Joint r.ouncil 
for Repatriation. What he meant by 'repa­
triation' was the forced deportation of all 
blacks to Africa." The published sources 
n>lied upon by defendants support the :1s­
sertion that Carto created this organiza­
tion, and that its purpose w:i.s to "send( ] 
American blacks back to Africa." They do 
not establish, however, that the proposal 
envisioned "forced deport.ation ·'-in fact, to 
the contrary, one of tht>m :i.ssertl'<I that 
Carto lov1>rtly at leasU only ~ought "volun­
tary" repatriation . While the latter Jet.ail 
reduces not al all the rc11ul(nant racism of 
the scheme, it is possible to be a racist 
without beinl( guilty or the quite separate 
fault of advocating the forced deportation 
of United States citizens. It is the distinc­
tion hetween lhe actions or White Citizen 
Councils, during the worst da~·s of the civil 
rights stn1ggle, in subsidizmir hus fares 
for blacks willin,t to emigrate from the 
South, and the action or groups such as the 
Ku Klux Klan ,n ,lrivinl( blacks out hy 
physical force. As far as racism is con­
cerned. there is 110 distinction hetwPen the 
two, but the latter contains an aoldilional 
and quit.e distinct repu~nann- . Since the 
published sourres reforred to by the ,le­
fendants not only do not !"Stablish this 
point but lo the contrary assert th:it C:ir­
t.o 's scheme was form:illy for "'\•oluntary" 
re11atriation, we think it is :i Jury •1ueshon 
whether this allegation, if false . was made 
with actual malice. 

1151 We find that II jurv rould reason­
ably conclude that defamatory s~ttements 
based wholly on the Tntf' artide were 
made with actual malice. That article was 
the subject of a prior defamatum action 
which was Rettled to Carto's satisfaction, a 
fact likely known to nermam's e•lilors . if 
not Bermant. Whether the particular 
statements relied on were false and wheth­
er the appellees were actuallv aware or 

that falsity ar., matll"r.1 for a jury to ,leter­
mine. All .. gation 19, the illustration sug­
gesting that Cartn Pmulate<I Hitler, and 
allegation 29, that Carto join,•d the 11in,ting 
of " Hitler's 'Horst Wessel Lied' " and de liv­
erNI a speech in an attempt to emulate 
Hitler's style and charisma, were basNI 
solely on the True article. Then> is no 
other evidence that Carto emulates Hitler 
in appearance or in action, allegations the 
jury could find to be defamatory. 

I 16) We turn next to the five allega­
tions based solely upon the conversation 
with Rohert Eringer: 

13. Statement that Carto "conduct~ his 
business by way of conference calls 
from a public telephone," which ar ­
guably suggests criminality; 

14. Claim that in 1968 a Carta front 
organiution "used a direct mail 
blitz lo support G. Gort.Ion Li,ldy's 
Congrl'ssional c:1mpaign in New 
York" (since Liddy was later ron­
vict.ed of felony in connection with 
political activilil"S, the alleJ:"alion 
could he considered tlefamatoryl: 

17 . Illustration showin.: r:arto st'creth· 
ohsl'rvi11g 11ros11eeti\'e t'mployt'es 
through a one-way mirror; 

2:1 . One-way mirror alle.:ation, in text ; 

27. Claim that a lea,! story in an issue 
of The Spot/19hl was a total hoax. 

We find that a jurv coul,I rl"asonahly ,·on­
clude that Ht•rmant m:ule I h,•st' all1•1:ations 
with a disr••~:ml for their truth or falsit~· 
that ('Onstitutt·,1 actual malice. For ,,ne 
thing, there is only llermant's worol for the 
fact that Eringer ever saicl anything that 
supports the statements. The same was 

true for the s t.'lll"menL~. ,liscussed earlier. 
attributed to Bartell and Suall-but as we 
noteol. ·"'" pav:es l:i7t;..tr,77. s111im, thost' 
individuals wer,• 1m•sent at known locations 
in this coontrv and coul,I have ht'en clepost>d 
l,v lhl' 11laintiHs. when·as thl' mysterious 
Mr. Erinirer was thouv:ht lo l,e stimewl1ere 
in England. Moreuv,•r . Bermant's ,lealin.:s 
with F.ringl'r ,lispla.v a much lesser del(l't'e 

URONF:NRIJR(; " · ZF:Cfl 1579 
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,.r rare, despite the scurrilo~s allPgations 
lor which he is the sole ~ourcf' . Hermant 
not only ,lid nnt inc1uire how F.ringer ritme 
In know these details or Carto's operations; 
1,,- never even looked the unknown F.ringer 
in the eye until aft.er the story wu pulolish­
r•I , but spoke lo him only once over the 
t,•lephone. Anderson admits that he did 
n<tt care whether Eringer was reliable. 
These actions came close to the hypotheti­
,·~I cue of ;irtual malice the Supreme 
Court described in St. Amant: a story 
" hased wholly on an unverified anonymous 
telephone call." 390 U.S. al 7:12, 88 S.Ct. 
al 1326. Eringer was identifil•d by name, 
hut he was in all other respt'cts unknown to 
the appellees. These allegation!!, which de­
lcndanl.!! claim were based !'lolely on ~:ring­
•·r 's assertions. should have gone lo the 
jury. 

We affirm the District (',0urt's l{rant or 
~ummary judgment as to all claim~ of defa­
mation except thost' a,l,lressed in Part V of 
1!,is opinion. As to the latter, we rl'\'erst' 
and remand for further proceedings con­
sistent with this opinion. 

So orderf'd. 

. .__ ___ , 
O l '" NUMltl \Y\11 .. 

Jame■ L. DRONENHURG. Appt'llant. 

T, 

Vic:e Admiral Lando ZF.CH, Chier or 
NaYal Personnel, et al. 

No. 82-2304. 

United St.ates Court of Appeals, 
District of Columbia Circuit. 

Nov. la, 1984. 

Appeal from the United States District 
f :nurt for the District or Columbia !Civil 
,\rtion No. !!I--OO'J331, Oliver Gitsch. Judge. 

Stcl'ht>n V. llomst>. I , :i;~ard 1:rarr and 
Calvin SIP.lllml'IZ, Washml{ton. I) C., werl' 
on the ~0Vl{P~llon for reh,•armg l'll bane 
filed by al'pellant. 

Charles Lister and Margaret R. Alexan­
der, Washin11tton, D.C., were on the sup­
porting petition for amicus curiae the 
American Civil Liberties Union of the Na­
tional Capital Area. 

Abby R. Rubenfeld, Evan Wolfson, Sar­
ah Wunsch and Anne E. Simon, New York 
City, were · on the joint brief of amicua 
cu nae I.A ~IB11,A Legal Defense and Edu­
cation fund, Inc., et al .• in support of the 
suggestion for rehearing en bane. 

Before ROHINSON, Chief Judge, 
WRIGHT, TAMM, WILK~:Y. WALD, 
MIKVA , EDWAIWS, lilNSBURG, BORK, 
SC.-\LIA and STARR, Circuit Judges. 

ORDER 

On Appellant's Suirgestion for 
Reheann11t En Banc 

rm CURIAM . 

The Sul{gestion for Rehnring en bane 
of ,\ppellant. and the hners amin curiae 
in supfH>rt thereof, have heen circulatNI to 
the full Court and a majority of the judges 
in regular a~tive service have not voled in 
favor tht'reof. On consideration of the 
foregoing, ,t is 

ORDER[D, hy the Court, -.n bane. that 
the afort•s.ud Suggestion for rehearing e" 
bane is ,lemt'd. 

Opinion dissentin,t from denial of su,t­
gestion to hear rase en ba nc filed by Chief 
Judge SPOliSWOOD W. ROBINSON, Ill, 
and Circuit Judges WALD, MIKVA and 
HARRY T. EDWARDS. 

Statements of Circuit Judges GINS• 
BURG and STARR are attached. Also at­
tached is a statement of Circuit Judge 
DORK, joined by Circuit Judge SCALIA. 
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SPOTI'SWOOO W. ROBINSON, Ill. 
Chief Jud1t,; WALD. MIKVA and HARRY 
T. EDWARDS. Circuit Judges. di!ISentin1t 
from denial of suggestion Lo hear cue en 
baM: 

We would vote to vacate the decision of 
the panel and to rehear the matter before 
the court en bane. This is a case of ex• 
treme importance in both a practical and a 
jumprudential sense. For reasons dis· 
cussed below, we do not think that Dot' 1•. 
Common~nlth :, Attorney. 425 U.S. !IOI. 

96 S.Ct. 1489. 47 L.Ed.2d 7!il 119761, affg 
mem. 403 F.Supp. 1199 IE.D.Va.197f>), is 
controlling precedent here. Moreover, we 
are deeply troubled by the use of the pan· 
el's decision lo air a revisionist view of 
constitutmnal jurisprudence. 

The panel's extravagant exegesis on the 
constitutional right of privacy was wholly 
unnecessary lo decidf' the case before the 
court. The mtio decidrndi of the panel 
decision is fairly well stated in the last 
paragraph of the opinion. Jurists are free 
to state their personal views in a varif'ty of 
forums, but the opinions of this 1·011rt are 
not proper occasions to throw ,)own itaunt· 
lets to the Supreme' Court . 

We rind parfr:ularly inappropriatt• the 
panel's attempt to wipe away sel,~cted Su• 
preme Court dP.Cisions in lhe name of ju,li­
cial restrainL Re~ardless whether ii is the 
proper role of lower fed,iral rnurls to "cr!'­
at.e new constitutional rights ," Dronf'II • 

burg 11. Zrch, 741 F.2d 138R. at 1:1% IU.C. 
Cir.1984), surely it is not their function to 
conduct a general spring cleaning of consti· 
tutional law. Judicial restraint begins at 
home. 

We object moet strongly, however. not to 
what the panel opinion does. but to what it 
fails to do. No matter what else the opin­
ions of an intermediate court may pro11erly 
include, certainly they must still apply fed• 
eral law as articulated hy the Su1,reme 
Court. and they must apply it in good faith . 
The decisions of that Court make clear that 
the constitutional right of privacy, whatev• 
er its genesis , is by now firmly established. 

An intermediate judge may regTet ill! pres­
ence. but he or she must apply it diligently. 
The panel opinion simply does not do so. 
Instead of conscientiously attempting to 
discern the principles underlying the Su• 
preme Court's privacy decisions. the panel 
hu in effect thrown up their hands and 
decided to confine those decisions to their 
fact.s. Such an approach to "interpreta• 
lion" is u clear an abdication of judicial 
responsibility u would be a decision up, 
holding all privacy claims the Supreme 
f'ourt had not expr!'ssly rejected. 

We find completely unconvincing the 
suggestion that Doe 11. CommonWf!alth:, 
Attornl.'y controls this case. In Doe, the 
Supreme Court affirmed without opinion a 
three-judge district court's dismissal of a 
prl!-1.'nforcement constitutional challenge to 
a state criminal statute. Dronenburg, by 
contrast. challenges the constitutionality of 
his discharge pursuant to a military regula• 
lion not expressly authorized by statute. 
To hold Dronenburg's claims hostage to a 
one-word summary affirmance disregards 
the Wl'll ·t.'St.ablished principle that such a 
,lispos1tion l,y the Supreme Court decides 
the issue hetWl'Pn the parties nn the nar• 
rowf'sl JH>i;siblt> Krounds . Sec Jlandrl 1•. 
llmtll,·.11. 4:12 U.S . 17:J. 176-77. 97 S.Ct. 
:.!:.!:JH, :.!240-41, ,,:J L.£11 .:!d 19!1 11977) fl'Pr 
curiamf; Frmtn 1·. S t,·inbag. -tl'.111 .S. :17'.I, 
;J9l-'12. !15 S.Cl. ,,:J:I. ii41~1. -12 L.Ed.:.!d 
!i21 {197:il rnurj!er. C.J.. rnncurrin11:f. 
Moreovf'r, the Court has clearly indicated 
that the Doe issue remams open. See Car• 
ey 1•. Pop11/utio,i Sf'n-ire1 International, 
4:Jl U.S. 678, fl8H n. 5, fi94 n. 17, 97 S.Ct. 
2010, 2018 n. 5, 2021 n. 17, ii2 L.Ed.2d 675 
( 1!177) {"[T)he Court has not ,Jefinitively 
answered the difficult question whether 
and lo what extent the Constitution prohib­
it.s state statutes regulatinl( [private con• 
sensual sexual I behavior among adult.s . "): 
New York ,,. U11/inqtr. - V.S. --. 104 
S.Ct. 2332. 81 L.Ed.:!d ZOl {19841 {dismiss­
ing certiorari as improvidently granted). 

Even were we convinced by Judge Gins• 
burg's well-intentioned attempt to fustify 

llltoNENIIIIIU; v. ZEl'II 1;;x1 
4..·11.- H 7 .. F .J-' 117' ..... , 

ti,, , 1,an!'l ,lectsion as a simple application of manner. flpc;ausi, we lwlh \' r that lhl' panel 
/Jo,•. we woul,I still vol(' to vaf'ale th,• opin· suhstitut•·•I 1t., own ,foctrmal pref..,.ences 
ion. The opinion purport~ to sf)f•ak for the for the ,·onstitutional pnnc1ples e~tal,lished 
,·1111rt throughout the text. an,I we cannot by the Supreme Court, we wnuld vacate the 
indulge it.s twelvfLpage attack on the right decision of the panel and hear the cue 
of privacy as a harmless l'Xposition of a anew. 

p,•r;onal view1mint. Cf Dronenburg, al 
J:l'.lti n. 5. 

In it.s eagernl'ss lo address larger issues, 
I h•· panel fails evPn to apply seriously the 
I, ., -1c rPquirement that thl' ,·halll'nited re11:u • 
lafion be "r.atmnally rl'latc,J to :1 1wrmissi· 
hi,• ••nd." Th~rl' mav he a rational ha.~i~ 
for the Navy 's r••li,·y of ,lischaritinl( all 
h"mose:rnals. l,ut th'! panel opinion plainly 
,I, "'s not ilescrihe it. The ,lanitl'rs hyflol he• 
s11ed by the panel provi,Je patently inade­
'l"at.e justification for a ban nn hnmosPXU· 
ahty in a NaVI' that inchule,i ,,.,rsonnel nf 
J,.,th sexe!I and places no parallel h:111 on all 
1,·111•s of helProsexual ,·on,luct. In ••fft•ct, 
th,• Navy ,,resumes that any homos1•x11al 
,·oniluct constitutes cause for ,lischarl(e, 
1 .. .1, it treat~ probll'ms arisinl( fnm1 he1t•n>­
s1•x11al rf'lations on a ca~e-lty-cast' hasis liiv• 
inl! fair l'l'l(ard to lh,· surn,undinit .-ircttm· 
, , 111ces. 11,is ,lisparity in lrl'atnll'nt ralls 
for serious e<1ual protection analysis . 

We intimate nn ,·iew as to whether the 
, ""stilull1mal ril(ht of prh·acv encompasses 
:i nl(hl lo 1•nc:11(e in homost>xual conduct. 
wl11•ther milit.arv r<'j!ulations warrant a rc>­

la w,I st.andar,J ,,f review. or whether the 
Na,·v policy l'hallenl(ed in this c:ise is ulli· 
111:11,•lv sust.ainabll'. What we ,lo maintain 
is !hat th<' panl'I failt>,I to resolve """ of 
1111•,e compellinR' issul's in a satisfac1,1ry 

I . f"hc dis~nfln~ np1111un Mnds .. jndict.al re· 
,tr arnf' oul ot !.har,e m '-u~sting that ii is 
imr,ro~r lor luwt-r kc.kral louru ever lo pro­
p0~ " '."iprmg dt:.1nm1( in 1hr Supreme (oun. 
111 m~ view, lown l ' UUrl juJ,ccs are not 0Llit1cd 
to u·de tu the l.1w rcvl<'WS 4.•., du!l.1ve nspons,bHi -
1 \' lor indic.111ng ii nC'cJ fo r. a nd propo!.JOK 1he 
d11cl.·Uon ul . ··runhcr t·nl1tthtcnmcn1 lrom lligh­
n .\uthortlv." ."M'~ t :n,r~J Sta,~.,,,_ ,'farrmo. t,64 
r : J HbO. ~"I 1 ~J Cir. I YH II !03kes. J ., rnnnor­
r 111ft) . It t!-. a \ lt'W on whtc .. h I hJvie SC'VC'l":JI t1111t' ~ 

. utrd. &r. t". I( .• . lfo,r,r ,._ Harry. 718 F.2J 1151 , 
1 lhl --63 (O.C C1r. l1IM .l) h.:oncuncncc ~Ut" ,.lion­
"'I( om:\i,-1cnn ut Paul,._ /Jc11 ·u . .ei.e ll .S . h1H _ I.If, 
<; Cl . f 155. H U :J .!J ~05 11'17',l, wi1h I'""' 
,., cn: dcn1 un the t onc l'pl of lib<-r1v !tl1t:ht·rc~d hy 

GINSIIIIR<i, Circuit Judge: 

In rhallen~ing his discharge for engag• 
inl( in homosexual acts in a Navy barracks, 
app,.' llant ar11:ue<I that the con,luct in ques• 
lion falls within the zone of t·nnstitutionally 
protl'cl•·•I 1,rivacy . Thl' pand held that. 
l'ith,•r lot•cause of the 1,indin~ <•ffl'ct of the 
Supreml' t :ourt'~ summary affirmance in 
/Joe ,,. C11mmm,,..ra/lh s Attorney. ~25 
U.S. 001. 96 S.Ct 14119. 47 L.F.d .2d 751 
0!17fll . . wmmnn/_11 nJfq 40:1 F.Supp. 1199 
(KO.Va.1!17!il. or nn the basis of principles 
set forth in other Supreme Court 1lecisH111s, 
the Navy 's ,leterminauon rnnlil nut be .over­
turned. I al!ree with the fi rst hasis of that 
holdinl! . S,·c I/irk!! ,._ .lf1rn11dn. -t:t.! U.S. 
:1:12. :1-1~-lf,. :iii S.CL :!'.181. .!289-90. 45 
L.Ed.:.!d 22:1 11!17:,I. 

It is true lhal . in it.s ,liscnssion of the 
alternativt' hasis. thl' ,,ant'I opinion :urs a 
l{U<HI ,1,•al morl' than ,lisposit~m of the ap, 
I"'"' n••tniri•,1 . 1 :\pp<•llant and amid. in 
SUJ!J.!t>~l in)! rrht'arinJ,! ,•n l,anc. state 1-,'T:lve 
com·••rn that tlw panf'I opimon·s "t>roa,I 
scope" rn·at, •s ,·nrr1•s1•m1linl!ly ltroa,I law 
for tht' ,·ir,·nil an,I . m so ,lnin11:. swpe11s 
away r•rior lamlmark hnl,Ji111ts and ,Ji\'er· 
1/!l'llt analyst's . 

1111• rom·••rn is un\\·arranted. No smJ,?le 
panel is licensNl tn 11ps-,1 prior panel rul• 

J~ pruc:cs~•; <.'uppr,, A, H,,4.JJ IObnultc>n t ·oun ­
cd, Inc. , .. l~f'd"''"""' ,u th~ TP't>11Jun. t,79 t,·_2d 
951. '15) - 55 fl>.C.Ci1·.1Ynt (conrnrr<nte 4ueS• 
ltomn~ c1i,ttncv of Suprrme- Cour1 prrcNte-nf on 
'"ron~ ol imrrt"\t~" lt:sf lor df'lt-nmning standmg 
lo sud; ,t't> ,,lw Amt'nc·o" lrit"n,b .Vn•. Comm. 
, .. Wr/1<1,r, 7:O I' !J !Q. JO 11) C.Cir . lQ~Jl !Wald, 

J.) h ion.,:. '"'"" ,1/1.i. Co"""" & ll~a.u ); '-'"''ffl 
S,a1,·, , •. Rr,u. M5 I' !J 115'1. I l'IJ-"4 fD C.Cir. 
lt.181, t\Yillt·v. J. , J1,'iC'nl111") ht11c ,1mmng 5-<am • 
le)~11c.·~~ ul wch \\n\.t"n h . .trt·a,utU 1· . • "1"d~r1 . 
~~1 U.S . ;5J, '"' S.! 1 :•~to. hi 1..1:d.:J ! J5 
( JqJQ). ,1nJ 1h prc.·nu-.c,,,t. P't'l ' il, ~Vi6 l'.S. 798, 
102 Sl'I . 21S7. 72 1..fcJ.:J 572 111,1821. 
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ing11, landmark or commonplace, or to im­
pose its own philosophy on ''the court." 
The panel in this case, I am confident, had 
no dHign to speak broadly and definitivt>ly 
for lltt nrcu,t. I read the opinion 's ell · 
tended l't'marks on constitutional inte rpre­
tation as a comment.aria! exposition or the 
opinion writer's viewpoint, a personal state­
ment that d0t>s not carry or purport to 
carry the approbation of "the court." 

Because I am of the view that the Su­
preme Court's disposition in Dof! ,·ontrols 
our judgment in this cast', and that the 
panel has not lied the court to more than 
that, I l'Ote ai:ainst rehearing the case en 
bane. 

Statement of Circuit Judge BORK, joined 
by Circuit JudKe ::iCALIA. 

BORK. Circuit Judge: 

The dissent from the court's denial of the 
suggestion of rehearing f'n bane under­
takes to chide the panel for criticizini: the 
Supreme Court's right to privacy cases and 
for failing to e•tract discernible principle 
from those cases for application here. In 
rather extravai:ant terms the tlissent a,•. 
cuses the panel of such sins as allemphni: 
to "wipe away" ::iupreme Court decisions. 
of ··throw( in1d down i:auntlets ·• lo that 
Court. and "coml11r~ in1d a l(eneral sprinK 
deaning of constitutional lav.· ." While rhe­
torical excess may he allowed to pass. we 
think that underlying it in this instance are 
serious misunderstandini:s that re,111ire a 
response.' 

In the first place. the ,lissi,nt ov,.•rlooks 
both what we actually did and the '"·•·t•ssity 

I. Tiw dissrnl also objttlS lo our reliam·• 1111 IM 
Supr e-mr Court's ,ummarv affirmanc~. 111 fJo~ r . 
Comm,mwultlr~ All°"'~" for Rid,monJ, 425 
U.S. YOI. 96 S.CI . 1489, 47. L.Ed.2J 7~ I I 1'176), ol 
• Ji,trict courl jud1rn.nt 1ha1 uphdJ a sl.>lr 
Slatute makin1 ii a criminal oHcn5e 10 t.·nrJK" in 
pnvat~ con~nsual homoKxual condut.·1. Sinn: 
the Navv, rcgulatton 111 tins case n if any1hinR a 
less dr.1s11c rts1nc11un on lhC' ltbcr1v ul liomo­
wxuals 1han tht' st.1tulc in /)rx, ii mu~, follow­
on an,· conceivable- rauonal<' that ..:ould hr ,;1vcn 
for ~ -that •~ rt'gul;uion t"i n m !-tllu1tonal. 
The dis~nt lrlt'S IO t:\"adC' this ~,ra iKhtlorward 
analvs1s hv rtlving on the t ·uurt 's suggc~tion in 
Car~_., ,,. P<'pulcJtwn .~n•ff~ l,rtaMartunal, -t.JI 

for it. The :-oppt•llant l"it,,.I a serie~ of 
cases-(,'nsu•o/,1 ,,_ CoP111,•,·/1<·111, :lKI 11 .S. 

479, 85 S.Ct. lfi711, 14 L.Ed . .!,l :,to (1%:,1; 

Loving 11. Vi,y1nu1. 381! US. I, 117 S.Ct. 
1817, 18 I...Ed.2d IOIO (1967); f,,' i.trn.dadl ,,. 
Baird, 405 US. 4:111, 92 S.Ct. I029. 31 
L.Ed .2d :149 (1!172); and <"ar,·y ,,. Popula ­
lion s~n>ice, lntrrnalional, ~:II U.S. li7II. 
97 S .Ct. 2010, 52 I.. .Ed.2d ti7a ( 1977)--which 

he claimed established a privacy rii:-ht to 
engaKe in homose:rnal conduct. It was, 
therefore, essential rhat the panel examine 
those decisions to ,l~termine wh.-thl'r they 
did enunciate a principle so liroad. We 

•ruoted the pivotal lani:ual(e in each <'.ase 
and concluded that no principle had hel.'n 
articulated that enaliletl us to ,lell!rmine 

whether appellanl"s case fell within or 
without that prmcrple. In these l'irrum­
slances, we thoui:ht it impropt> r for a court 
of aJ)Jleals to create a new constitutional 

right 111' the sort appdlant soUKhl. Tliat 
much is certainly s1ra1i:htforward exei:t'sis . 
Tlie dissenter.; aJlpear 10 he t'xerrised, how­
evPr, because the conclus ion that we couhl 
not ,lisrnv,,r a 11111fyi111: principle undt'rlyini: 
tllPSt' t'ases s,•,.ms to 1lwm an i111plirit ,·riti• 

,·ism of the Suprl'rno, I ·,.u rt" s 1,erformam·e 
in this area . So 11 111a\" ht• . hut . if sn, the 
impli,·,1 assess111Pnl was illt!\"lt.ilil,• . It is 
diffit:ull to know l;ow to n :al'h tht' ,·onclu• 
sion that 110 prin,·1p1,· ,s ,hsn •rnihlc in ,t,•ci­

siun~ without s ,•t'mllll,! to , ·rnil' IZl' those tit!· 

,:isions . Hml our n•al purpustt l1t.•t•n tu pro­

pose, as the ,lisso•nt ~a~s. 1hat those t'ases 
1,.. climinate,I from ,·onslltutiunal law . we 

would lia,·p l'n~al,! t• c.i in a mud1 nu,rc PXlt•n­
sive analysis 1ha11 ·.,·e 111111,•rtook . ,\s it 

U.S. H8. t,94 n . 17. <l7 S <.:I . 11110. WZI n. 17. 52 
I..EJ .ZJ 675 I 19771, thal 1hr I!,.,, ,ssu< ,~mains 
o()"n. II rs 1, uc ,n ••nc c.«..·n~ 1ha1 tht· 1!iosue 
rrm3in'i oprn- .1 ~umm.,n alfirma m·c JocJ m,t• 
forcdn.-.c'.' full t nns1J~ra1mn of the hsue hv the 
Suprt"mc Coull f"h .11 ,, all the langual(l.' h u m 
( 'urt!_Y \ll~ltt''lt~ . H111 II wa-. 't.' ltlt·J 111 llu:J., I'. 

.llira,,,I,,. ~12 l ' .S. ~ J ~ . . u.i.-J:; _ Qc; S.CI. .!.!RI, 
228Q- t.JO . .ac; 1..f.d :J ~!3 t 197-;l, 1ha1 ,ummarv 
aUirmam:cs b\' 1he Sur,u·mt· Courl c1r, fullv 
bindmt!'. on 1he lo'4 t: r kJt."r.11 i.:uurls, .md C11r-ev 
Jue:. 1101 1.: \ ·cn f11n1 nlht."r\1,·1:-c . llcncr C'1rt:v 
cannu1 JU~llh- 1hc 4.JI S~n!'s n- lus.al 111 lollow /JrH. 

IIIUINENIIIIIU; •· HTII 
tu.- .. , .. ,.1,,,~ '"..,., 

" ,~ . WP saul nu murf" than Wfl thoul,!'ht 

r•·•1uirrd hy the appellant"s ar)!unwnt 

1 lnless the ,liss .. nl b,•lit>VP~ that we are 
.,!,figl'd lo dissemble, ,•nunciating a unify . 

m~. principle where we think nonP exisL~. 
''"' n it., only criticism must he with the 
atl,·,,uacy of our ;inalysis rathe r than our 
louna fides . That criticism, we may not,i, 
,. . .,.,fd be a good deal more persuasive if 
ti•!' ,lissent set forth (a s it conspicuously 
,l i,1 not) the unifyini: Jlrinciple that we so 
uf,.·iously overlooked . 

Contrary to the ,lissent's ass,•rtion. more­
•11·,.r, the 11amil Oflinion explained thl' ration­
al l,asis for the Navy's policy with respt.oet 

, " overt homosexual ,·nnduct. Sli11 op. at 
:.'.t'-ll. We rannol lake sl'riously the dis­

s•·•1t's sugKl'Stion lhal the Navy may he 
,-.,11s titutionally requin·•I lo treat llt'tProsl'X · 
oal conduct aml homosexual rnn,luct as 

,.,, lwr morally rquivalent or as fH>sini: 

'"I""' ,lani:-ers Lo the Navy ·s mission. Ht•· 
la1"·ism in these mall,•rs may or may nut 
f,. , :on arKUable moral st.an,·e. a fN1int that 

w,• as a court of a1111t•als are nol re•111ir.-d to 
:,.f,lress. hut moral rt'lativism i,i harolly a 

,·1111stilutional command. nor is it, we are 
,·,·riain. the mnral stanrl' of a lari:e majnri-
1 \" ,,f naval personnel. 

Thoui:h we think that our :malysis of lht' 
1•nvacy rases was IK1th rf.'tJUired and :1c,·u -
1 .,u•. we think it worth addressing thl' rath ­
•·r n,rious version nf the duties of court~ 11f 
appeals tha t the ,lissent uri:~s . It is ,·t·r­
l:1111lv refresh ini:- to see "judicial restraint" 
a,lvo..ated with such anlur, but WI.' think 
If,,. dissent misa11pn•hen,ls the conceJll. 
" ,l•1tlirial restraint" is shorthand for the 
pl•iloso11hy that court~ oui:ht not to invade 
1111· domain the Constitution marb out for 
,l,•1111,cratic rather than judicial governance. 
Th:,t Jlhilosophy <loes not even remotely 
:.111:i:,.st that a court may not offer criti­
•·is m of conce1•• , ~mJ)loy!'d hy a superior 
,•uurt. Some ,-.. ry eminent juris Lq have 
,turn• just that aml havl' therehy contribul­
,.,1 to the i:rowth anti rationality of lei:al 
,l11dnne. s,~r. ,·.q., Sulf"rnO ,, . ... r,u •nrn n 

/., '"'"" of /'roti ·s.,wt111/ ll,1..,t'l"'/1 C/11b.,. 

-1.!'.I F ~,I 11"1:1. IIHJ :-, , ~,, , ·,, 1•r;1111Frn•111lh·. 
J .l trr,twll.1111,! s11,,r,·11w I "ourt , ·;1st•?-; hul,h11~ 
pr,,f-,ss1ona l 1,:Lwl,all ,.,,,mpt from f, .. teral 

antitru~t lawsl; /1111/rd Stnt;~ ,,. Dennis, 
IK:l r .td :!01. 207-.!12 12d Cir 1%0) IL. 
Hand. J .I, afTd. :141 U.S. 494 . 71 S .Ct. R57, 
!)!i L.F.:,I . 11:17 119511 lcritici1.inK Su11rl'me 
Court's "xfllicatinn and a11plication of tht' 
"cl,.ar a11d present <!anger' lest, and 11ro­
lNJsmi: :t ri,(ormulatiun of that lest which 
the I 01111rt procee,le,l to apf>rOVf', :141 ll.S . at 
!ilO, 71 S.Cl :it Hfi7l; Unitt'd Slalt>s 1•. 

Roth. :!:17 F .2d 7!16, Ml (td Cir .1%61 
!Frank .. I.. ,·om·urrinKI lcriticizini: the Su• 
f!reme C1111rt's ,lecisions affirming the con­
stitutionality of an obsce nity stat11t1• :t!I 

ovf'rl,"1kinl( a variety of historiml, sociolOK· 
ical. and f!Sycholn,:iral J(rnonds for callini: 
the co11s tilut1onality of the st.-..tute into 
'fUt'Stionl. St·e r1/so ,\mnhl, Judge J,romf'. 
Frank. l4 U.Chil..R,•v li:J:I, 1;:1:1 119571 
("When forced hy .<la" d,·ru,_. to reach 
what h.- ,·onsr,l,•rf'II an uml.-sirable result 

fJudi:-e Frank I would wnle a t·oncurrinK 
u11inion analyzini: th.- f'n>l,1,•m ;111d plainly 
suKi:est in)! that ••ith,·r the Supremt' Court 
or t :Oni:r,•s,; ,lo something alH1ut it . It was 
a UIIHIUt' and useful tt-.:hnu1ul' wh,•rt"hy a 
low,•r court j,ull(~ rould pav all,•i:-1a111:e to 
flrt~·,•,lent amt at th,· same tnne ••ncoural(e 
tht• proc,•sses of ,·h:1111:•• ··1. N11m• of the 
judi:1•s ment111m•d ,-,..,1,l l,e ,·haraderi1.e,I as 

lackini:- j11,h,·1al r,•stra1111 

Tlw ju,li,·ial hier:m·h,. is not . :as the ,lis­

sent seems Ill SUflfNJSt' . properly modelled 
on the ,mlit.an- hierarcny in which onle" 
are not onlv carri"d out hut acrepte,1 with­
out anv eXf!rt•ssion of ,loul,l. Law is an 
intellcctu;tl system an,I rnurL~ are not re-
11uiretl hi appm\·e unr ntically any idea ad­
vancl'd l,y a ,·onstitutiomlly superior <"OUrt. 
Lower court judi:-e,i owe the Supreme 
Court obt-,liem·e. not unuucslmnini:- :IJlflroV· 
al. Without ohe,lienct' l,v lower l'Ourt.,, the 
law w,oul,I het'omt' rhans. Without rea· 
soned _criticism. the lav. wnuld beo:ome less 
rational and rl'sfHIRSi \"1' 1n ,lirficulties . The 
fa,·1 that ai1i1·ism n,a,· ,·ome from within 
the ju,lit'ial S\"Sll'm will «ft,•n makl' it more 
rnlualilc ratl1,·r than i-,ss. We say this, 
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however, only to clarify the question of the 
, proper relationship bt>t ween inferior and 
superior couru and more for its application 
lo future cues than to this one. In the 
present case, as we have said, any criticism 
the di,sent may believe it detects in the 
panel opinion was at most implicit and in­
separable from the analysis required of us. 

STARR, Circuit Judi:e: 

It is not the provim·e of thP lowpr fedPral 
courts to chide the Supreme Court for 1leci· 
sion11 t.hat, in the considered view of federal 
judges, may be ill-reasoned or mis11:uided. 
It is our bounden ,luty, whatever our own 
views of the matter may he, to follow in 
good faith applicable prt-cedent, no matter 
how disagreeablt' that prcce,lcnt mii:ht he . 

But in my judgment, the panel in iL, 
op1mon for the court has sim11ly not 
strayed from this t>lt>menlary judicial ohli ­
g:ition. To thP contrary, the 1•anel's mov­
ing beyond OM r. Commo,111°,a/01 :, Allor· 
ne!f, 425 l.S. 9111, !Jfi S.Cl. 1-189, ~7 L.t:,l .td 
751 C197fil, to c,rnmine morl' hro:ully the 
Supreme Court's teachini:s on lhc rii:ht uf 
privacy, begmnini: with U,-1,111°11/d , .. Corr ­

nectrc,,t. :1111 U.S. H!J, ~5 S.rt. lli7K, I~ 
L.Ed .:!d ;;10 tl!Jfi!il, seems not only appro· 
priate but necessary to treat dispassionalt•· 
ly and fairly the constitutional daims :ul­
vanced by :\tr. Oronenburi:. 

And I am satisfie,I that· the 1•atll'I has 
rightly analyted the applicable m:11,•rials . 
It simpl\' cannot senously be maintaitlt'd 
under existing case law that thl' rii:ht nf 
privacy enends bevond such traditionally 
protected areas as the home or beyond 

traditional relationships-the rPlalionship 
of husband and wife. or 11arents lo childrN1, 
or other close relauonships, including deci­
sions in matters of childbearing-or that 
the analytical doctrines enunciall>d by the 
Court lead t.o the ronclusion that govern­
ment may not regulall' sexually intimate 
consensual relationships . In our federal 
system, governments indisputably have 
done so for two ctnturies in a variety of 
ways that seem to have gone, until more 
recent times. utterly unquestioned. While 
bright lines in the law of privacy are ,liffi­
cult for the most earnestly conscientious 
judl(es to discern, t.he te11rhin1:s and ,loc­
trines which we thus far have UJ l(ui,le nur 
way in this troublinl( area suggest that the 
result here is entirel\· correrl-.t result that 
ran he reached wit.bout resort to a sini:le 
,lissenting opinion from one or mort' mem­
bers of the Supreme Court concerned hy 
the le11:itimacy nf crl'ating jmli:c-maole 
rights. as opposf>li to righL~ rlearly anol 
hroa,lly cnunwr:11ed at the F'oundini:. 
<loldm,,n , •. S,-rr-,,1<1ry .,,- V".lrrrs,·. 7:1!1 
t'.2,1 tif,7 tll.l' .l'ir . l!l~~I tSt.irr .. I.. ,liss1•11t­
ing from denial of -ui:i:t•slion to hear ,·ase 
f'11 l,nr,c I. 
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LAW, MORALITY, AND THOMAS MORE 
Robert H. Bork 

September 26, 1985 

The 450th anniversary of the death of Thomas More, which we 
remember this year, has produced a flood of scholarship and reflections. 
Anyone who imagines he can say anything in the slightest degree new in 
an after-dinner talk is certainly foolharay, not to say worse. When he is 
addressing a group most of whose members know more about Sir Thomas 
than he does, I cannot think of words sufficient to describe his 
presumption. Nevertheless, you see such a person before you tonight. 

1l 

I shall not dwell upon the details of Sir Thomas's career, because 
they are well known and also because some of them make me distinctly 
uncomfortable. More was, for example, a superbly accomplished lawyer 
but before the lawyers among us preen too much over that fact, we 
ought to recall what Erasmus reported of More's view: "The study of ••• 
law is as far removed as can be from true learning • . • • More's mind, 
fittea for better things, naturally dreaded these studies ••• " That puts a 
more favorable light, perhaps, on some of our law school transcripts. We 
may explain our grades on the ground that our minds were fitted for 
better things. 

Nor would it be discreet of me to rehearse More's career as Lord 
Chancellor. One of his biographers tells us that when he took over the 
post some cases had been pending there for a dozen years, but "he now 
applied to the legal business of Chancery that peculiarly rapid mind 
which in earlier days had enabled him to grasp the meaning of a Greek 
sentence with a quickness which astonished his humanist colleagues. 

"His day of triumph came when, having taken his seat and settled a 
case, he called for the next, and was told that there was no man or 
matter to be heard." Now that accomplishment is a matter of no small 
annoyance to a federal judge, at least to this one. On the other hand, if 
Sir Thomas had had some of the regulatory cases that are our standard 
fare, he wouldn't have needed a hair shirt. 

What I do intend to talk about, oddly enough, is the subject disclosed 
by the title of these remarks - the thoughts raised by Thomas More's 
life, and the manner of his death, upon issues of law ana morality, issues 
that remain vital toaay. 
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The first thing to be observed is that, contrary to son,e impressions, 
for Thomas More, in a real sense, law was morality. It is equally true 
that for 1'.iore morality was superior to law and was the standard by 
which law is judged. If that seems a paradox, I do not think it is a true 
one. 

It is a great irony that Thomas More has come to be seen as a hero 
of civil disobedience, a man who refused to obey immoral law. Perhaps 
it is a sign of the distemper of our age that he should be so 
misunderstood. 

Ours is an age that glorifies, practically deifies, the individual 
conscience. It was not always so. It must have been well into this 
century before one began to hear words such as civil disobedience or 
heresy used as terms of approbation. ~hat would Thomas More have 
thought of that? What would he have thought of those who disobey law 
in the name of moral imperatives? His life, particularly his public life, 
gives a tolerably clear answer. 

More not only lived under but served a sovereign, many of whose 
policies he believed to be immoral or profoundly unwise. From the 
beginning, More was under no illusions about that. When William Roper, 
his son-in-law, rejoiced at how friendly Henry was to More, More replied, 
"I have no cause to be proud thereof, for if my head could win him a 
castle in France it should not fail to go." 

Yet he dia not disobey; he might give contrary advice; but, the 
policy or the law once decided upon, he complied. For example, he 
completely aisapproved of Henry's ruinous war with France but, as 
Speaker, he asked Parliament for extraordinary and unpopular taxes to 
support that war. Later, when More was Lord Chancellor, and it was 
proposed to put Parliament in control of the church, Marius tells us 
"More was sick at heart at the prospect ... [but] he could not control 
events. Worse, he was a respectable figurehead, kept by the government 
to lend it whatever authority his reputation gave him, serving by his very 
presence in the post of Lord Chancellor a cause which was to him 
abominable." He wanted to resign. "Yet he could not resign, for to do so 
would have been to run the risk of making his opposition to the king 
public." 

Again, Henry commanded More to speak in the House of Lords to 
say that Henry was pursuing his divorce from Catherine as a matter of 
religious scruple and not for love of any other woman. In doing so, More 
pointed out that various universities agreed that the first marriage had 
been unlawful. Someone asked More's opinion on the matter and he 
replied that he had given it to the king, ana he said no more. 
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As R. W. Chambers put it, "respect for authority . . . was the 
foundation of the political thinking ••• of More." And so it was. He 
consented to present the king's case to the House of Lords but would not 
go an inch further than required. 

This was his attitude toward law and th e duty of a judge. He once 
said, "· •• (I]f the parties will at my hands call for justice, then, all were 
it my father stood on the one siae, and the Devil on the other, his cause 
being good, the Devil should have right." 

In this, Robert Bolt's A Man For All Seasons got the man remarkably 
right. (I was somewhat surprised to discover this since I had assumed 
that Bolt, like many writers of historical dramas had taken liberties to 
make his subject more interesting or appealing.) In one scene, More, 
then the Lord Chancellor, argues with his family who are urging him to 
arrest Richard Rich. His daughter, Margaret, says, "Father, that man's 
bad." More answers, "There is no law against that." His son-in-law, 
Roper: "There is! God's law!" More: "Then God can arrest him •••• The 
law, Roper, the law. I know what's legal not what's right. And ru stick 
to what's legal.... I'm not God. The currents and eddies of right and 
wrong, which you findsuch plain sailing, I can't naviga te. I'm no 
voyager. But in the thickets of the law, oh, there I'm a forester." 

Why, then, this obedience to constituted authority and to law, even 
when he regarded them as immoral? It was, in part, fear of the 
alternative to law. An Elizabethan play, that may have been written by 
Shakespeare, has More quell rioters against aliens in London with this 
speech: · 

MORE: Grant them removed, and grant that this your noise 
Hath chid down all the majesty of England. 
Imagine ••• 
that you sit as kings in your desires 
Authority quite silenced by your brawl . 
And you in ruff of your opinions clothed, 
What had you got? I'll tell you. You had taught 
How insolence and strong hand should prevail, 
How order should be quelled; and by this pattern 
Not one of you should live an aged man; 
For other ruffians, as their fancies wrought 
With self same hand, self reasons and self right 
Would shark on you; and men like ravenous fishes 
Would feed on one another. 

And Bolt, in a much quoted passage, has More say when assailed with the 
charge that he would give the Devil the benefit of law: 
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MORE: Yes. What would you do? Cut a great road through the 
law to get after the Devil? 

ROPER: I'd cut down every law in Eng'land to do that! 

MORE: •.. Oh? • • • And when the last law was down, and the 
Devil turned round on you - where would you hide, 
Roper, the laws all being flat? This country's 
planted thick with laws from coast to coast - man's 
laws, not God's - and if you cut them down 
d'you really think you could stand upright in the winds 
that would blow then? • . • Yes, I'd give the Devil 
benefit of law, for my own safety's sake. 

But there is more than the fear of lawlessness and tumult. There is 
the thought that he is not sure about morality, he may be wrong. When 
Roper says to him, "the law's your god," More replies, "Oh, Roper you're 
a fool, God's my god... • But I find him rather too subtle.... I don't 
know where he is nor what he wants." 

And again he says: "God made the angels to show him splendor - as 
he made animals for innocence and plants for their simplicity. But Man 
he made to serve him wittily, in the tangle of his mind." Not in the 
pride and certainty of the individual conscience, you will note, but in the 
tangle of his mind. 

The recalcitrance that brought More to the scaffold - his refusal to 
take the oath that Henry's second marriage was valid and that Henry was 
the Supreme Head of the church in England - that recalcitrance may be 
seen, as it usually is, as More's one great act of disobedience. Bolt 
writes that More became to him "a man with an aoamantine sense of his 
own self. He knew where he began and left off, what areas of himself he 
could yield to the encroachments of his enemies, and what to the 
encroachments of those he loved. It was a substantial area in both cases, 
for he had a proper sense of fear and was a busy lover. Since he was a 
clever man and a great lawyer he was able to retire from those areas in 
wonderfully good order, but at length he was asked to retreat from that 
final area where he located his self. And there this supple, humorous, 
unassuming and sophisticated person set like metal, was overtaken by an 
absolutely primitive rigor, and could no more be budged than a cliff." 

It is this behavior that causes Bolt to refer to More as a ''hero of 
selfhood." Indeed it was extraordinary behavior: More was the only 
person, not a member of the clergy, who refused the oath and thus chose 
martyrdom. 
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Yet the refusal to take the oath need not, of course, be viewed as 
disobedience at all. There was a law higher than Henry's, and More knew 
that the oath violated that law. As to this ultimate thing, he, at last, 
knew where God was and what he wanted. At this extremity, God was no 
longer too subtle for him, and More obeyed God's law and went to his 
death. This was not disobedience but obedience, a thought he expressed 
in his last words as he lay down before the headsman: "I die the King's 
servant, but God's first." 

For More, then, until law changed, it was to be obeyed, and that 
injunction he applied as much to the judge on the bench as to rioters in 
the street. We all recognize rioters or draft resisters as civil 
disobedients but we are less likely to recognize that the judge who 
ignores law or who creates constitutional law out of his own conscience 
is equally civilly disobedient. I had not thought of it that way until 
Alexander Bickel, in his wonderful book, The Morality of Consent, 
recounted the recent American experience with the phenomenon in the 
streets and then said, "The assault upon the legal order by moral 
imperatives was not only or perhaps even most effectively an assault 
from the outside." He argued that it came as well from a court that cut 
through law to do what it considered "right" and "good." The theoretical 
justification for that peculiarly corrupting form of civil disobedience is 
now being constructed by many of the most prominent constitutional 
scholars in our law schools. It is the philosophy that judges should create 
and enforce as constitutional law, individual rights that are not to be 
founa in the Constitution. 

More would have had none of that. As Bickel noted, civil 
disobedience, no matter by whom or in what cause, is always "a decision 
in favor of self, in favor of the idea of self." That is why, in the law, it 
encourages moral relativism, which is a leading feature of modern 
constitutional adjudication. But More was a communitarian. As 
Chambers notes, "From (his book] Utoeia to the scaffold, More stand5 for 
the common cause, as against the private commodity of the single man 
•••• " It is for that reason I say that obedience to constituted authority 
and to established law was a major part of l\'1ore's mo~ality. If that was 
his view in the reign of Henry VIII, how much more would it have been 
his view when law and policy are democratically made, when they are, in 
the realest sense they can be, the will of the community. 

For More, morality was superior to the will of the sovereign and to 
law in the sense that it might be brought to bear to shape or to alter that 
will and that law, though not to justify disobedience. This clearly 

. appears in Utopia where he showed himself arguing that it was a man's 
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duty to enter public life despite the evil he thought that necessarily 
entailed, saying, "That which you cannot turn to good, so to order it that 
it be not very bad." 

And after More had resigned as Lord Chancellor he spoke to 
Cromwell, who still served the king: 

Master Cromwell, ••• 
if you will follow 
my poor advice, you shall, in your 
counsel-giving unto his Grace, ever tell 
him what he ought to do, but never what 
he is able to do ••• For if a lion knew 
his own strength, hard were it for any 
man to rule him. 

In a word, try to make law as moral as you can, but when it is made, 
whatever it is, morality lies in obedience to the law. If disobedience is 
ever justified, it is only when the issue is of transcendent importance and 
when you are absolutely sure of the right and wrong of the matter. In a 
democratic polity there can be such occasions, but they will be very few. 

If some find the lesson More taught too austere for comfort, they 
ought at least reflect on the question of how much glorification of the 
individual conscience any legal order can tolerate and remain a legal 
order. They ought also to ask how much privatization of morality the 
moral oraer can tolerate and remain a moral order. 

These are issues of law and morality internal to the United States, 
but they arise internationally as well. ~hat we call international law is, 
of course, in many respects not yet law in any real sense. It is in a 
formative stage, the stage at which More would have felt free to infuse 
morality. This raises the question whether we should try to build an 
international law, or pretend there is one, abou t the use of armed force 
between nations? In the present condition of the world - a condition 
that looks permanent - I think lv1ore would say the answer must be no. 
It must be no because that law cannot be moral. 

These reflections were prompted by the debate over the legality of 
the United States' invasion of Grenada. At the time, you will recall, a 
number of people denounced the invasion as illegal. Others defended its 
legality. 
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My point, however, is that this debate of necessity ignored crucial 
moral questions. Insofar as there is or might be international law about 
the use of force between nations, the rules could not reflect the moral 
reasons for the use of force. This is true because the rules, to be called 
international, must necessarily express a morality acceptable to immoral 
regimes. 

Thus, in a discussion with an international law expert, I pointed to 
three factors that most people deem relevant to the American action in 
Grenada. 

The Grenadan government had been formea by a minority that 
seized power by violence and maintained it by terror. 

It was a Marxist-Leninist regime and so represented a further 
advance in this hemisphere of a power that threatens freedom and 
democracy throughout the world. 

The people of Grenada were ecstatic at being relieved of that 
tyrannical government. 

I said these three factors seemed to me morally relevant and I asked 
whether they were relevant in international law. The answer was no. 
This means that when we act for moral reasons, we cannot give those 
reasons and must, to the degree we acquiesce in the false notion that 
there is already a binding international law, cast ourselves in a false 
position. 

Vthen the rules that we are asked to call law must exclude, and 
indeea condemn, moral action it would appear better not to confer the 
prestige of the name law upon them. Otherwise, we must either 
renounce our morality or accept the role of disobedients. Sir Thomas 
would not approve of either course. 

In my brief acquaintance with Sir Thomas - an acquaintance 
prompted by this Society, and for which I thank you - I have learned a 
good deal. Erasmus it was who called him A Man For All Seasons. He 
may be. But what astounds and i.mpresses me is that across four and 
one-half centuries, he still speaks to us. 


