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THE WHITE HOUSE 

WASH INGTON 

September 3, 1987 

Dear Editor: 

I have enclosed an article supporting the Bork nomination. I 
realize that it is a bit longer than the usual op-ed column, but 
I hope that you will carry it its entirety. I would, of course, 
be more than happy to reply to critical comments for a subsequent 
issue. Thank you very much for your cooperation. 

Sincerely, 

Max Green 
Associate Director 
Office of Public Liaison 



The Case for J vdge Robert Bork 

Max Green 

What is the real r eason for the opposition to the nomination of 

Judge Robert Bork to the Supreme Cou r t? I ask this question 

because to this date, the reasons that have b een offered have 

been so patently unreal. Consider the charges: 

"Judge Bork is an 'extremist'." This charge is belied b y 

the fact that not one of the more than one hundred majority 

decisions Bork has written as a Court of Appeals judge has 

been overturned by the Supreme Court. Indeed, the Court 

reversed none of the four hundred plus decisions in which he 

was in the majority, and he has been in the majority in 

ninety four percent of the cases he has heard . In five 

years Bork has written a total of on ly t en full and seven 

partial dissents . This is hardly the record of an out of 

the mainstream judge. 

Judge Bork opposes "freedom of choice". The truth is that 

none of the groups making this charge know what Bork's views 

are on the rights and wrongs of abortion, or on whether it 

should be freely available or not. Bork does not believe it 

is the business of appointed judges to make moral and 

political pronouncements; rather, it is to interpret the 



cons t itution an d laws of the l a nd i n a cco rdanc e with the 

intention of those responsible for the ir adoption. Here too 

he is decidely in the mainstream, b e i ng in t h e tradition of 

the great Supreme Court justice Felix Frankfu r t er and of 

Alexander Bickel, probably the preeminent l egal scholar of 

our time. 

Accordingly , Bork opposed the decision in Roe v. Wade because it 

usurped the power of the state legislatures in the name of a 

"right to privacy " which is nowhere mentioned or fairly implied 

in the Constitution or the Bill of Rights. Bork is joined in his 

criticism of the decision by a growing numbe r of legal scholars 

and judges including such liberal heroes as Archibald Cox. 

It is worth notiny as well that Bork oppos e d t he human life bill, 

a legislative effort to overrule Roe by defining life as 

beginning at the moment of conception. In Senate testimony, Bork 

showed himself to be a vigilant guardian of the Court's 

prerogatives, arguing that the bill would strip the Court of its 

responsibility to interpret the provisions of the Constitution . 

Moreover, it is by no means clear that Bork would vote to reverse 

if a similar case would reach the Court in the future. Certainly 

his often expressed and demonstrated respect for and deference to 

judicial precedent would mitigate against the Court's overturning 

a policy which has become so ingrained and widespread in our 

society. 



Nonetheless, we should understand what would happen and what 

would not happen if Roe v. Wade were indeed reversed. Abortions 

would not ipso facto become illegal. Ra t h e r the right to 

regulate access to abortion would revert to the states, the vast 

majority of which would almost certainly a dopt liberal abortion 

legislation. As Michael Barone, the co-author of the 

encyclopedia Almanac of American Politics wrote in the Washington 

Post~ "In the five years before the decision, legislatures in 

eighteen states with 41% of the nation's population liberalized 

their abortion laws, often to the point of allowing abortion on 

demand. On the day the decision came down about 75% of Americans 

lived within one hundred miles of a place where abortions were 

legal. Other legislatures would surely have liberalized their 

abortion laws in the legislatures sessions just beginning as the 

Supreme Court spoke ...• the legislatures were acting more rapidly 

on this issue than they have on almost any issue in two hundred 

years of American history." 

Bork would "roll back the clock on civil rights." Just how 

the judge would do this is left to the imagination, because 

once again, the facts belie the allegation. Here we know 

exactly where Bork stands, and that, to his critics dismay, 

is with the overwhelming majority of the American people. 

In 1963, fresh out of law school, Judge Bork argued in the 

pages of the liberal New Republic magazine that no matter 

how morally abhorrent, private citizens but not government 

had the right to discriminate. But by the early 1970's, 



Bork had outgrown these libertarian views. In confirmation 

hearings for the position of Solicitor General in 1973, Bork 

testified that "it seems to me that I was on the wrong track 

altogether. It seems to me that the law (1984 Civil Rights 

Act) has worked very well, and I do not see any problem with 

the statute." 

However, over the subsequent fifteen years, problems have arisen 

with regard to civil rights legislation, much of which has been 

interpreted to require race consciousness and race preferences 

rather than the color blind application of the laws that was 

intended by their authors. Bork has taken exception to this 

trend, most notably in his critique of the Bakke decision. In the 

Bakke case, a fractured Supreme Court permitted the University of 

California to discriminate against a Jewish applicant in favor of 

a far less qualified minority. If he is to be labeled an 

extremist for this, then so should the Anti-Defamation League 

which filed an amicus curiae in the case which made the same 

argument Bork had in his article. 

Judge Bork would weaken the establishment clause. For 

example, he is said to favor public funding of religious 

schools, the proof being his criticism of the Court's 

decision in Aguilar v. Felton, a decision that prohibited 

the New York City Board of Education teachers from providing 

remedial education to educationally disadvantaged children 

in the private school they attended, including private 



religious schoo ls. The Court did not p rohibit the public 

school teachers from teachinq the pa r ochial school students, 

only from teaching them in parochial school buildings. To 

comply, the Board went to the heavy expense of purchasing 

vans, leasing additional space in nearby buildings, et 

cetera. Therefore, the Board of Education will have to 

spend millions more each year on the education of parochial 

school students than before the decision was rendered. It 

is this absurd result that led Bork to conclude that "not 

much would be endangered if a case like Aguilar went the 

other way." This is the sum and substance of Judge Robert 

Bork on public funding of religious schools. 

On the general issue of church-state, Bork has forcefully argued 

that it must be "approached with flexibility and caution ••. 

Fidelity to the historical clauses is particularly important in 

this most sensitive and emotional area of constitutional law." 

These are hardly the thoughts of a man about to go off the deep 

end. Indeed, they parallel the views of Morris Abram, the 

eminent lawyer who now serves as Chairman of the Conference of 

Presidents of Major Jewish Organizations. In a recent Public 

Interest article, "Is 'Strict Separation' too Strict," Abram says 

of the tripartite test that Bork too has criticized: "Neat 

efforts, like the tripartite test tend to founder in an area as 

complicated as the church-state relationship." Instead Abram 

endorses a "pragmatic" approach to this area of the law that I 

for one cannot dis~inguish from Bork's. 



All the above notwithstanding, Judge Bork's opponents still speak 

in semi-hysterical t o nes. To listen to th8rn one would think that 

the Republic will fall when he is c onfi r med. I think the reason 

that Bork gives h i s op ponents fits is tha t his nomination rev ea l s 

their own hypocrisy. For y ears now t hey have b e en charging t h e 

President with nominating s e cond raters wh o p ass the conservative 

litmus test. Bork is nothing if not first rate; even his foes 

admit that he is one of the most brilliant legal minds in the 

country. He is also inordinately qualified by virtue of 

exemplary serv ice as a practicing lawyer, professor at Yale Law 

School, Solicitor General and Court of Appeals judge. And, he 

has obviously not passed any right wing litmus test, .having 

argued against the Human Rights Bill and also President Reagan ' s 

own Balanced Budget amendment to the Cons t itution. Bork, thus, 

forces his opponents to show their true .colors . The fact is that 

they are interested in results e.g., ~ac i al quotas, and they do 

not care much about how they get there. What i rks them about 

Bork is precisely his devotion to "neutral princip les," t o the 

process of judicial decision making. However, for those of us 

committed to democratic principles, that is the very best reason 

for his confirmation . 



** Among his responsibilities at the White House, Max Green 

acts as a liaison with the Jewish Cornrninity. 



THE WHITE HOUSE 

WASHINGTON 

September 2, 1987 

Dear Friend: 

Enclosed is a copy of a speech, with two short addenda, 
by Arnold Burns, Deputy Attorney General. The speech 
covers all the issues that have been raised in 
connection with the Bork nc:mination. I think it is 
"must" reading. 

Sincerely, 

Max Green 
Associate Director 
Office of Public Liaison 



!}tpartmtnt aK Justitt 

ADDRESS 

OF 

THE HONORABLE ARNOLD I. BURNS 
DEPUTY ATTORNEY GENERAL OF THE UNITED STATES 

BEFORE 

THE NATIONAL JEWISH COALITION 

WEDNESDAY, AUGUST 26, 1987 

THE GRAND HYATT HOTEL 
WASHINGTON, D.C. 



Thank you for the invitation to speak before this group on a 

very important question -- the confirmation of Robert Bork to be 

the next Associate Justice of the Supreme Court of the United 

States. 

I stand here before you to tell you I am dead opposed to the 

confirmation of Robert Bork -- that is --the grotesque caricature 

of Robert Bork that is being served up to the American public. 

At the same time, I am unabashed in my support of the 

confirmation of the Robert Bork I know and admire --the brilliant 

student; partner in one of America's great law firms; holder of, 

not one, but two distinguished chairs at the Yale Law School; one 

of the nation's foremost authorities on antitrust and 

constitutional law; Solicitor General responsible for handling 

hundreds of cases before the United States Supreme Court; and, 

finally, a respected judge for five years on the Court of Appeals 

for the District of Columbia, a court often described as "the 

second highest in the land." My job here today -- and your job 

if you decide to join me -- is to destroy the fictional Robert 

Bork and let the nation know about the real Robert Bork. 

I 

Let us begin our efforts at clarification by considering the 

words Senator Kennedy has used to portray Judge Bork: 

Robert Bork's America is a land in which women would be 

forced into back-alley abortions, blacks would sit at 

segregated lunch counters, rogue police could break 

down citizens' doors in midnight raids, schoolchildren 

could not be taught about evolution, writers and 
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artists could be censored at the whim of the government 

and the doors of the federal courts would be shut on 

the fingers of millions of citizens. 

I am dead opposed to the Robert Bork described by Senator 

Kennedy. Such a judge would be way out of the mainstream of 

American judicial opinion and should not be confirmed. But I ask 

you to compare this purely fictional Judge Bork with the Judge 

Bork that was unanimously confirmed by the Senate for the o.c. 

Circuit after receiving the ABA's highest rating 

•exceptionally well qualified" -- which is given to only a 

handful of judicial nominees each year. His five-year record 

reveals him to be a judicial craftsman of the first order, a 

jurist whose opinions command widespread admiration. It is a 

measure of Judge Bork's success that not one of his more than 100 

majority opinions has been reversed by the Supreme Court -- think 

of it, not one. No appellate judge in the United States has a 

finer record. Indeed, not one of the over 400 majority opinions 

in which Judge Bork has joined has been reversed by the Supreme 

Court -- think of it, not one. 

Judge Bork's occasional dissenting opinions have also shown 

distinction. I must emphasize, however, that in five years on 

the bench, during which Judge Bork heard hundreds of cases, he 

has written only 10 dissents and 7 partial dissents. He was in 

the majority 94 percent of the time, and only rarely parted 

company with other so-called "liberal" judges on the D.C. 

Circuit, such as Ruth Bader Ginsburg and Abner Mikva. For 
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example, Judge Bork and Judge Ginsburg have agreed on 90% of the 

cases before them. But even his occasional dissenting opinion 

was enough to mark him as a highly capable and respected judge. 

In Sims versus CIA, for instance, Judge Bork criticized a panel 

opinion which had, in his view, impermissibly narrowed the 

circumstances under which the identity of confidential 

intelligence sources could be protected by the government. When 

the case was appealed, all nine members of the Supreme Court 

agreed that the panel's definition of "confidential source" was 

too narrow and voted to reverse. 

So much for the notion of Judge Bork being outside the 

mainstream. No wonder retired Chief Justice Warren Burger 

recently opined that Judge Bork is the most qualified nominee for 

the court in the last fifty years. 

II 

Consider next Senator Biden's claim, that: 

We can be certain that . had he been Justice Bork 

during the past 30 years and had his view prevailed, 

America would be a fundamentally different place than 

it is today. We would live in a very different America 

than we do now . 

I am dead opposed to the phantom, the specter of a Judge 

Bork that Senator Biden describes. The Biden version of Judge 

Bork is belied by what I have just told you about Judge Bork's 

never having been reversed by the "balanced" Supreme Court 

Senator Biden admires. 



- 4 -

Moreover, the notion that one justice, or even the Supreme 

court itself, can change America is more than wrong. It reveals 

a dangerous bias in favor of the omnipotent judge, a~ the expense 

of the democratic branches of government. The problem is that 

many of the opponents of Judge Bork regard the Supreme Court as a 

policy-making entity, a super legislature if you will, where they 

have gone to see their pet policies recognized or protected when 

they have found congress or the state legislatures unavailing. 

This is a dangerous view of the Supreme Court, fundamentally 

elitist and undemocratic. It makes the Supreme Court yet another 

political branch, a body expected to decide questions of law 

based on value preferences untethered to the written law. 

Enthusiasts for an activist judiciary (usually carrying the 

liberal label) have become so accustomed to urging the courts, 

indeed relying on the courts, to render political judgments that 

it may be only natural for them to assume that President Reagan 

wants to use the courts for the same purposes. And there are in 

fact a goodly number wearing the conservative label who want 

this; they, too, paint a distorted picture of Robert Bork. But 

the President simply wants to get the Supreme Court to cease 

being political and to perform its constitutional role of 

interpreting and construing the laws made by others. 

III 

But allow me to continue to dispel confusion: This is the 

AFL-CIO leadership's Robert Bork: 
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He is a man moved not by deference to the democratic 

process, nor by allegiance to any recognized theory of 

jurisprudence, but by an overriding commitment to the 

interests of· the wealthy and powerful in society .••• 

He has never shown the least concern for working 

people, minorities, the poor or for individuals seeking 

the protection of the law to vindicate their political 

and civil rights. 

I am dead opposed to that Robert Bork. But the AFL-CIO's Bork is 

an imposter, and a not-too-effective one at that. It is gross 

mischaracterization of Judge Bork's record to say that he does 

not follow a "recognized theory" of jurisprudence. To the 

contrary, Judge Bork is universally recognized as one of the 

nation's leading exponents of judiciil restraint, a doctrine 

which has as its foundation "deference to the democratic 

process", to quote the AFL-CIO again. He has consistently and 

fairly applied this philosophy in his role as a judge, 

emphasizing that a judge's view of what is desirable as a matter 

of policy has no place in the judge's decision of what the law 

means. 

In interpreting a law, a judge must start somewhere, and the 

real Robert Bork begins with the text of the law, and proceeds to 

consider its history and structure, if necessary. This of 

course, is what all judges should do. Not every excellent judge 

will necessarily arrive at the same answer, but every judge 
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should apply the same set of rules -- the same methodology of 

judging. 

A judge that interprets the law in this fashion will render 

some decisions in favor of, to quote the AFL-CIO again, •working 

people, minorities, and the poor,• and will render some against 

them. It is enough to disprove the AFL-CIO's improbable thesis -

- that Judge Bork simply computes the net worth of litigants to 

determine who should win the case -- to point to a couple of 

de6isions. 

Judge Bork authored an opinion holding that the Mine Safety 

and Health Administration had improperly excused a mine operator 

from complying with mine safety standards that were promulgated 

to protect miners. Judge Bork has also joined or authored 

numerous decisions that resulted in important victories for labor 

unions. In the private sector, these decisions include cases 

involving arbitration disputes, secondary boycott claims, and 

private settlements of unfair labor practice charges. In the 

public sector, they include cases involving employer attempts to 

withhold information from a union, employer misconduct in 

collective bargaining negotiations, employer obligations to grant 

official time to employees who negotiate labor agreements, 

procedures to ensure adequate labor protective arrangements in 

mass transit systems, judicial review in arbitration decisions, 

and government personnel regulations covering reductions in the 

labor force. 
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The false Robert Bork being portrayed by the AFL-CIO is a 

judge who bends the rules, or does not follow them, in order to 

reach a particular result. This portrait is the antithesis of 

everything for which Robert Bork has consistently stood over the 

last thirty years. Throughout his entire professional career, 

Robert Bork has inveighed against result-oriented judges. 

Bork: 

IV 

Consider next the national women's center's effigy of Robert 

[Judge Bork] would leave women defenseless against 

governmental sex discrimination .... Judge Bork's 

views reflect america of the 18th and 19th century, 

where under the law women stood behind men -- not by 

their side. 

I am dead opposed to that Robert Bork -- because I am 

against the confirmation of any judge who intends to ignore the 

Constitution and the many laws we have on the books that prohibit 

discrimination on the basis of sex. But Judge Bork's record in 

the area of sex discrimination is hard to fault, even if we 

consider only the results of these cases rather than the facts 

and the law, which apparently is the mode of analysis of some of 

these groups. 

But at the heart of this particular caricature is the notion 

that Judge Bork is a rigid, wooden judge, who clings desperately 

to "eighteenth century" notions in the face of twentieth century 

problems. Judge Bork's ,opinions paint quite a different picture. 
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The most notable example is his opinion in Ollman v. Evans. 

The case centered on allegedly defamatory statements by 

columnists criticizing a marxist history professor. Judge Bork 

wrote a concurring opinion, refusing to apply a •rigid doctrinal 

framework Inadequate to resolve the sometimes contradictory 

claims of the libel laws and the freedom of the press.• Instead, 

wrote Judge Bork, we must be concerned that •in the past few 

years, a remarkable upsurge in libel actions, accompanied by a 

startling inflation of damage awards, has threatened to impose a 

self-censorship on the press which can as effectively inhibit 

debate and criticism as would overt governmental regulation that 

the first amendment would most certainly prohibit.• Thus, Judge 

Bork refused to take a narrow view of the first amendment, 

observing that •it is the task of a judge in this generation to 

discern how the framers' values, defined in the context of the 

world they knew, apply to the world we know • 

Libel lawyer Bruce Sanford has observed that •there hasn't 

been an opinion more favorable to the press in a decade.• But 

what I want to emphasize is not the result in this particular 

case, for a number of highly respected lawyers disagree with 

Judge Bork's expansive press protection. The important point for 

purposes of determining Judge Bork's fitness for the Supreme 

Court is that the real Judge Bork's Constitutional theory is not 

at all like the horse and buggy, eighteenth century parody that 

his opponents have created. 
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V 

Representative Conyers, spokesman for the Congressional 

Black Caucus, said last week that Judge Bork would •set back race 

relations more than 25 years.w I am dead opposed to that Robert 

Bork. I am against the confirmation of any judge out to achieve 

such mischief because the ending of racial and religious 

intolerance has got to continue to be among our highest 

priorities. But the Robert Bork I know has given full sway to 

the Constitutional and statutory guarantees against 

discrimination. While Solicitor General, Robert Bork several 

times advocated a construction of the civil rights laws broader 

than that which the Supreme Court adopted! And as a judge he has 

authored some very important opinions in the civil rights area. 

But rather than talk about words written by Judge Bork in 

opinions and legal briefs, I want to give you a true picture of 

the man by sharing with you an incident from early in his 

professional career. According to the Washington Post, when 

Robert Bork was a young associate at a major Chicago law firm, 

the application of an outstanding University of Chicago law 

student -- Howard Krane -- was briefly considered and then 

rejected. One associate overheard a partner saying that Krane 

was passed over because he was Jewish, and mentioned this to 

Bork. Even though only an associate, Bork went to see several 

senior partners and said, according to one of his colleagues, "We 

have a larger stake in the future of this firm than you do . We 
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want this man considered on his merits.• The partners agreed to 

take a second look, and today Krane is managing partner of the 

firm. 

VI 

In sum, then, Judge Bork is the embodiment of an almost 

perfect judge -- he is brilliant, he is dispassionate, he decides 

cases on their facts and the law, not on his personal 

predilections. Why then do I say that he is •almost perfect.• 

The answer is simple -- because we have lost cases in front of 

Judge Bork, including some big ones. And, as an occasionally 

disgruntled litigant, I would have a hard time describing the 

author of those opinions as •perfect.• But we know that Judge 

Bork has always given us and all other litigants in his 

courtroom -- a •fair shake*, or, to recite the words inscribed 

above the steps to the Supreme Court, •equal justice under law." 

With your help, I am sure that Judge Bork will soon climb those 

steps and become one of history's greatest justices. 



SOME CRITICS OF JUDGE BORK HAVE RAISED THE ISSUE OF 

ABORTION, CONFIDENTLY PRONOUNCING THAT JUDGE BORK WILL VOTE THIS 

WAY OR THAT ON ABORTION ISSUES. THESE CRITICS MUST HAVE A FULLY

OPERATIVE CRYSTAL BALL IN THEIR POSSESSION, BECAUSE WE DO NOT 

HAVE SUCH A GIFT OF PROPHECY. NEITHER THE PRESIDENT NOR ANY 

OTHER MEMBER OF THE ADMINISTRATION HAS EVER ASKED JUDGE BORK FOR 

HIS PERSONAL OR LEGAL VIEWS ON ABORTION. AND IN 1981, JUDGE BORK 

TESTIFIED BEFORE CONGRESS IN OPPOSITION TO THE PROPOSED HUMAN 

LIFE BILL, WHICH SOUGHT TO REVERSE ROE VERSUS WADE BY DECLARING 

THAT HUMAN LIFE BEGINS AT CONCEPTION. JUDBE BORK CALLED SUCH A 

STRATEGEM AN "UNCONSTITUTIONAL" DEFIANCE OF A SUPREME COURT 

DECISION . 

IN THE PAST, JUDGE BORK HAS ONLY QUESTIONED WHETHER THERE IS 

A RIGHT TO ABORTION IN THE CONSTITUTION. QUESTIONS ALONG THIS 

LINE HAVE BEEN RAISED BY MANY, IF NOT MOST, CONSTITUTIONAL 

SCHOLARS IN THIS COUNTRY, INCLUDING HARVARD LAW PROFESSOR 

ARCHIBALD COX AND STANFORD LAW SCHOOL DEAN JOHN HART ELY. BUT HE 

HAS NEVER SAID THAT THE ROE DECISION OUGHT TO BE OVERRULED . 

INDEED, GIVEN HIS OFTEN EXPRESSED VIEW OF THE GREAT IMPORTANCE OF 

PRIOR DECISIONS -- STARE DECIS AS IT IS REFERRED TO BY LAWYERS 

IT IS NOT AT ALL CLEAR WHAT HIS VOTE WOULD BE IF A CASE 

CHALLENGING THE DECISION CAME BEFORE THE SUPREME COURT. WE DO 

KNOW ONE THING, HOWEVER: JUDGE BORK WOULD DECIDE SUCH A CASE 



CAREFULLY, DISPASSIONATELY, ON THE LAW AND THE CONSTITUTION. 

THAT IS WHY THE PRESIDENT NOMINATED HIM FOR THE POSITION. 



CONCERNS· HAVE BEEN RAISED IN SOME QUARTERS ABOUT JUDGE 

BORK'S VIEWS ON THE RELIGION CLAUSES OF THE FIRST AMENDMENT. 

THESE CONCERNS ARE MANUFACTURERED OUT OF WHOLE CLOTH AS WELL . 

JUDGE BORK HAS NOT HAD OCCASION TO PASS ON MANY RELIGION ISSUES 

IN THE D.C. CIRCUIT . JUDGE BORK WAS NOT INVOLVED, FOR INSTANCE, 

IN THE RECENT CASE CONCERNING THE APPLICATION OF AIR FORCE 

HEADGEAR REGULATIONS TO THE YARMULKE. INDEED, JUDGE BORK HAS 

DECIDED ONLY ONE RELIGION CLAUSE CASE WHILE ON THE BENCH -- A 

CASE WHICH INVOLVED A CHALLENGE TO THE PAYMENT OF GOVERNMENT 

FUNDS FOR THE SERVICES OF A LEGISLATIVE CHAPLIN. IN DISMISSING 

THE CHALLENGE, THE D.C. CIRCUIT SIMPLY NOTED THAT THE SUPREME 

COURT HAD SPOKEN ON THE ISSUE AND HAD HELD THAT PAYMENT OF SUCH 

FUNDS DID NOT VIOLATE THE ESTABLISHMENT CLAUSE. 

SO WE ARE LEFT TO RELY ON JUDGE BORK'S DECISIONS IN OTHER 

CASES -- CASES WHICH DEMONSTRATE THAT HE FAIRLY AND 

DISPASSIONATELY REVIEWS THE LAW AND THE CONSTITUTION TO REACH HIS 

CONCLUSIONS, FAITHFULLY APPLYING PRIOR SUPREME COURT PRECEDENTS 

IN THE AREA . NO ONE NEED BE CONCERNED ABOUT A RADICAL SHIFT IN 

THE COURT'S RELIGION CLAUSE JURISPRUDENCE FROM THE APPOINTMENT OF 

A JUSTICE WHO DECIDES CASES IN THIS FASHION. TO SUGGEST 

OTHERWISE IS NOTHING OTHER THAN PURE DEMAGOGUERY . 



BORK NOMINATION 

GENEFJI..L OVERVIEW 

• Judg8 Robert Bork is one of the mos t qualified 
inciividuc1ls ever nominated to the Supreme Court. He 1.s 
one of the pre eminent legal scholars of our time; a 
practitioner who has argued and won numerous cases 
before the Supreme Court; and a judge who for five ' 
years has been writing opinions that faithfully apply 
law and precedent to the cases that come before him. 

• As Lloyd Cutler, President Carter's Counsel, has 
recently said: "In my view, Judge Bork is neither an 
idealogue nor an extreme right-winger, either in his 
judicial philosophy or in his personal position on 
current social issues .... The essence of [his] judicial 
philosophy is self-restraint." Mr. Cutler, one of the 
nation's most distinguished lawyers and a 
self-described "liberal democrat and ... advocate of 
civil right~ before the Supreme Court," compared Judge 
Bork to Justices Holmes, Brandeis, FranKfurter, 
Stewart, and Powell, as one of the few jurists who 
rigorously subordinate their personal views to neutral 
interpretation of the law. 

• As a member of the Court of Appeals, Judge Bork has 
been solidly in the mainstream of American 
jurisprudence. 

Not one of his more than 100 majority opinions has 
been reversed by the Supreme Court. No appellate 
judge in the United States has a finer record. 

Indeed, the Supreme Court has never reversed any of 
the over 400 majority opinions in which Judge Bork 
has joined. 

In his five years on the bench, during which Judge 
Bork heard hundreds of cases, he has written only 9 
dissents and 7 partial dissents i n those cases. 
This is despite the fact that when he t ook his seat 
on the bench, 7 of his 10 cclleagues were Democratic 
appointees, as are 5 of the 10 now. He has been in 
the maJority in 94 percent of the cases he has 
heard. 
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:1oreover, the reasoning of several of his dissents 
was adopt~d by the U.S. Supreme Court when it 
r eversed op inion s with which he had disagreed. 
Justice Powe ll, in particular, has agreed with Judg e 
Bork in 9 uf 10 relev ant cases t ha t wen t t o che 
Supr2me Court. 

• Judge Eork ha s compiled a balctnced record in all areas 
o f the law, i nc luding the First Amendment, civil 
rights, labur law, and criminal law. Indeed, h is v iews 
o n fr e e d c D oi the press prompted scathing criticism 
f rom his more conservative colleague, Judge Scalia. 

• Sume have expressed the fear that Judge Bork will seek 
to "roll back" many existing rrecedents. There is no 
basis for this view. As a law professor, he often 
criticized the reasoning of Supreme Court opinions; 
that is what law professors do. But as a judge, he has 
faithfull y applied the legal precedents of both the 
Supreme Court and his own Circuit Court. That is why 
he is almost always in the majority on the Court of 
Appeals and why he has never been reversed by the 
Supreme Court. Judge Bork understands that in the 
Americar. legal system, which places a premium on the 
orderly deve l opment of the law, the mere fact that one 
may disagree with a prior decision does not mean that 
that decision o ught to be overruled. 

• Judge Bork is the leading proponent of "judicial 
rescraint." He believes, in essence, that judges 
should set aside the decisions of the democratically
elected branches of government only when there is 
warrant for doing so in the Constitution itself. He 
further believes that a judge has no authority to 
create new rights based upon his own pe rsonal 
philosophical views, but must instead rest his judgment 
solely o n the principles set forth in t he Conscitution. 

• Eis opinions on the Court o~ Appeals reflect a 
consistent application of this form of judicial 
restraint, and he has upheld and enforced "liberal" 
laws and agency decisions as often as "ccnservative " 
ones. What do his opponents in the Senate hLlve to 
fear? That he will allow them to set policy for the 
country, and thereby place the responsibility t o ma k e 
political choices where it belongs? 

• The rush to judgment against this nominee by several 
Senators and outside groups is unseemly and unfair. 
Though t he nomindtion is supposedly so complex and 
important tha t hearings on it cannot be held for 
months, opponents of the nomination waited only days 
or, in so~e cases, hours before attacking it. Given 
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treir E)E:.C::or:cnce, one of their major ccmplaints is 
ironic: The nori.inee is said to lack "an OF E::--t mi,id." 

• At bot t e rn, U1is o pposition is grounded in nothing :w:;re 
tha n a fear t hat Judge Bork will net use his seat en 
the Court to advance specific policy agendas. Such a 
p o litici z-:-r:. :.0n of the ccnfirmation pro cess, in wici_ch 
Senator ~ c €ek to determine how a nominee will vote in 
the specific cases they care about, detracts from the 
independence of our judiciary and weakens that central 
institution of our government. 

• Why s ho uld this nominee be held to some standard other 
than the traditional one for evaluating judicial 
nominees--competence, integrity, and judicial 
temperment ? When Judge Bork has had an opportunity to 
respond fully to the Senate's questions, we are 
confident he will demonstrate his overwhelming 
qualific&tions to be confirmed as an Associate Justice 
of the Su?reme Court. 

QUALIFICATIONS 

Any of Judge Robert 3ork's four positions in private 
practice, academia, the Executive Branch and the Judiciary 
would have been the high point of a brilJ.iant career, but he 
has managed all of them. As The New York Times stated in 
1981, "Hr. Bo:ck is a legal scholar of distinction and 
principle." 

• Professor at Yale Law School for 15 years; holder of 
two e~aowed chairs; graduate of the University of 
Chicago Law School, Phi Beta Kappa and managing editor 
of the La0 Review. 

• Arguauly the nation's fore□ost authority on antitrust 
law and constitutional law. Author of dozens of 
scholarly works, including The Antitrust Paradox, the 
leading work on antitrust law. 

• Experienced practitioner and partner at Kirkland & 
Ellis. 

• Solicitor General of the United States, 1973-77, 
represE:nting the Cnited StatE:s before the Supreme Court 
in hundrc::ds cf cases. 

• Unanimously confirmed for the D.C. Circuit in 1982, 
after rec e iving t ~e ABA's highest rating-
"exceptionally well qualifi£d"--which is given to only 
a handful c,f judicial noninees each year. 
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"'.·Jo a2~el ~c1- te judge i n America has !:ad a fi ner re co r d on 
the bench: not one of his mere than 10 0 maj o rity 
o~in ions has >,een rever scd by t he S llf>C t:-n e Court. 

• Moreover, t he reasoning o f several of h is dissents wa s 
~dopted b y t he Supreme Court when it revErs e d opinions 
with ivh:i_ ch '...., e had disc:0.gr.sed. r'c r examp l e , in Sims v. 
CI A, Ju~gc Dork criticized a pane l cp inio n which had 
in1permi ss ibly, in his view, narr mved the c ircur11s tances 
under wh ich the ide ntity of ccn~idential intelligence 
sources could be p rotected by the governmsn t. When the 
case was appealed, all nine rc,embers o~ t he Supreme 
Court agreed that the panel's definition of 
"confidential source" was too narrow an d voted to 
reverse. 

GE1'~ERAL LTUDICIAL PHILOSOPHY 

Judge Bork has spent more than a quarter of a century 
developing a powerful and cogent philosophy of law. 

• His judicial philosophy begins with the simple 
proposition that j udges must a pply the Constitution, 
the statute, o r controlling precedent--not their own 
moral, political, philosophical or economic 
preferences. 

• He believes in neutral, text-based readings of the 
Constitution, ~tatutes and cases. This has ~requently 
led him to take positions at odds with those favor ed by 
political conservatives. For example, he testified 
before the Senate Subcommittee on Separation of Powers 
that he believed the Human Life Bill to be 
unconstitutional; he has opposed conservative efforts 
to enact legislation depriving che Supreme Court of 
jurisdiction over issues like abortion and school 
prayer; and he has publicly criticized conservatives 
who wish the courts to take an active role in 
invalidating economic regulation of business and 
industry. 

• He is not a political judge: He has repeated ly 
criticized po liticized, result-oriented jurisprudence 
of eithe r t he right or the left. 

• He has ~c:peatedly r e buked academics and ccr.unentators 
who have urged conservative ~anipulation o f the 
judicial prece ss as a response to libe ral judicial 
activism. 
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• Judge Bork bel i ev8 s j udges a re du t y -bou~d to protect 
vigorously those rights en shrined in the Cons titut i o n. 
He does not 2-cihe re to a rigid c oncep tion of "or igi ,,al 
i n tent" that ,,cu ld require courts t o ~pp ly the 
Co ns titution or1 ly to those na tters which the Fr 2~c r 3 
specific2.l l y foresaw. To t he con t ra r y , he r.c1s writ ten 
that ~t i3 the "ta sk of the judge in this gene r a tior t o 
discern hew the framers' values, def i ned in the context 
of the world the y knew, a.pp i.y to t he war ld ',;e know." 
His opinior:s a pply ir. g the First J'.Jne:ndme nt to mode rn 
broc.dcasti ng technology ctnd to the changinq nature of 
libel l i tisation testify to his adherence ~o this view 
of t he role of the modern judge. 

• He believes in abiding by precedent: he testified in 
1982 regard ing t he role of precedent within the Supreme 
Court: 

I think the value of precedent and of certainty 
and of continuity is so high that I think a judge 
ought not to overturn prior decisions unless he 
thinks it is absolutely clear that that prior 
decision was wrong and perhaps pernicious. 

He also has s2 id that even questionable prior precedent 
ought not be overturned when it has become part of the 
political fabric of the nation. 

• Robert Bork is the b0st sort o f judge fo r genuine 
libera l s an d conservatives. Ne ither liberals nor 
conserv atives ought to be relying on the only unelected 
branch of government to advance their po licy agendas. 
Judge Bork believes that there is a presumption 
favoring democratic decisionmaking, and he has 
demonstrated deference to liberal and conservative laws 
and agency decisions alike. Some of the opponent s t o 
this nomination show a disturbing mistrust of what the 
American people would do without an act i vis t court to 
restrain them. 

• As The New York Times said in endorsing h is nomination 
to our most i mportant appellate court i n 1981: 

Mr. Bork ... is a legal scholar of d istinction 
and principle .... One may differ he a tedly from 
him o n specific issues like a bortion, but 
thos e a re differences of philosophy , no t 
principle . Differences of philosophy a re what 
the 1950 election was about; Reber t Bo rk is, 
given President Reagan's philosophy , a 
natural choice for a n important judicial 
Vac a.LC:/ . 

NY Times , 12 / : 0 / 81 . 
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FI RS T L\J."1END.ME!:-:T 

• During his five years on the bench, Judge Bork has been 
one of the judiciary's most visorous defenders of First 
~ lendrr.ent values. 

• Ee has taken issue with his colleagues, and reversed 
lower courts, in order to defend ctg9ressively the 
rights of free speech and a free press. For example: 

In OllMan v. Evans and Novak, Judge Bork greatly 
expanded the constitutional protections courts had 
been according journalists facing libel suits for 
political commentary. Judge Bork expressed his 
concern that a recent and dramatic upsurge in 
high-dollar libel suits threatened to chill and 
intimidate the American press, and held that those 
considerations required an expansive view of First 
Amendment protection against such suits. 

Judge Bork justified his decision as completely 
consistent with "a judicial tradition of a 
continuing evolution of doctrine to serve the 
central purpose" of the First Amendment. This 
reference to "evolution of doctrine" provoked a 
sharp dissent from Judge Scalia, who criticized the 
weight Judge Bork gave to "changed social circum
stances". Judge Bork's response was unyielding: 
"It is the task of the judge in this generation to 
discern how the framer's values, defined in the 
context of the world they knew, apply to the world 
we know." 

Judge Bork's decision in this case was praised as 
"extraordinarily thoughtful" in a tS:ew York Times 
column authored by Anthony Lewis. Lewis further 
described the opinion as "too rich" to be adequately 
summarized in his column. Libel lawyer Bruce Sanford 
said, "There hasn't been an opinion more favorable 
to the press in a decade." 

In McBride v. Merrell Dow and Pharmaceuticals Inc., 
Judge Bork stressed the responsibility of trial 
judges in libel proceedings to ensure that a lawsuit 
not become a "license to harass" and to take steps 
to "minil7lize, so far as practicable, the burden a. 
possibly meritless claim is capable of imposing upon 
free a.11d vic;orous journalism." Judge Bork 
emphasized that even if a libel plaintiff is not 
ultimately successful, the burden of defending a 
libel suit may itself in many cases 
unconstitutionally constrain a free press. He 
wrote: "Libe 1 suits, if not carefully handled, can 
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threaten j our nalistic independence. Even if many 
actions fail, the risks and high costs of litigation 
may lead to undesirable forms of self-censo rship. 
We do not ~ea n to suggest by any fueans that writers 
and publications should be free to defame at will, 
but rather that suits--particularly those bordering 
a~ t~~ frivolous--should be controlled so as to 
minii:n ize their adverse :i. mpact upon press freec.om." 

In Lebron v. Washington Metropolitan Area Transit 
Authoritv, Judge Bork rev~ rsed a l ower court and 
held that an individual protester had been 
unconstitutionally ~enied the right to display a 
poster mocking President Peagan in the Washington 
subway system. Judge Eork characterized the 
government's action in this case as a "prior 
restraint" tearing a "presumption of 
unconstitutionality." Its decision to deny space to 
the protestor, Judge Bork said, was "an attempt at 
censorship," and he therefore struck it down. 

• Judge Bork would be a powerful ally of First Amendment 
values on the Supreme Court. His conservative 
reputation and formidable powers of persuasion would 
provide critical support to the American tradition of a 
free press. Indeed, precisely because of that 
reputation, his championing of First f._mendment values 
would carry special credibility with those who might 
not otherwise be sympathetic to vigorous defenses of 
the Firs~ Amendment. 

• Judge Berk has been criticized for an article he wrote 
in 1971 suggesting that the First Amendment is 
principally concerned with protecting political speech. 
It has been suggested that this might mean that Bork 
would seek to protect only political s~eech. But Judge 
Bork has repeatedly made his position on this issue 
crystal clear: in a letter published in the ABA 
Journal in 1984, for example, he said that "I do not 
think ... that First Amendment protection should upply 
only to speech that is explicitly political. Even in 
1971, I stated that my views were tentative .... As the 
result of the responses of scholars to my article, I 
have long since concluded that many other forms of 
discourse, such as moral dnd scientific debate, are 
central to democratic government and deserve 
protection." He also testified before Congress to this 
effect in 1982. He has made unmistakably clear his 
view that the First Amendment itseli, as well as 
Supreme Court precedent, requires vigorous protection 
of non-pol~tical speech. 

• On the appellate court, Judge Bork has repeatedly 
issued broad opinions extending First Ani.endment 
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protEction to non-politic a l speech, suc h as commercial 
speech ( FTC v. Brown ctnd Wi 11 iaIT1.so11 Tobacco Corp. ) , 
s c ientific speech (McBrid8 v. Merre ll Dow and 
Pharmaceutica ls, Inc.) and cable tele v i s ion progra~~ing 
involvi ng mc.ny .Eorr:.s of speech (Quincy Ca bl e Televi s i o n 
v . FC C). 

CIVIL RIGHTS 

• As Solicitor General, Judge Bork was responsible for 
the governwent arguing on behalf of the mo st 
far-reaching civil rights cases in the Nation's 
history, sometimes arguing for more expansive 
interpretations of the law than those ultimately 
accepted by the Court. 

• Among Bork's most important arguments to advance the 
civil rights of minorities were: 

Beer v. United States -- Solicitor General Bork 
urged a broad interpretation of the Voting Rights 
Act to strike down an electoral plan he believed 
would dilute black voting strength, but the Court 
disagre ed 5-3. 

General Electric Co. v. Gilbert -- Bork's amicus 
brief argued that discrimination on the basis of 
pregnancy was illegal sex discrimination, but six 
justices, including Justice Powell, rejected this 
argument. Congress later changed the law to reflect 
Bork's view. 

Washington v. Davis -- The Supreme Court, including 
Juscice Powell, rejected Bork's argument that an 
employment test with a discriminatory "effect" was 
unlaw=ul under Title VII. 

Teamsters v. United States -- The Supreme Court, 
including Justice Powell, ruled against Bork's 
argument that even a wholly race-neutral senority 
system violated Title VII if it perpetuated the 
effects of prior discrimination. 

Runyon v. Mccrary -- Following Bork's argument, the 
Court ruled that civil rights laws appli e d to 
racially discriminatory private contracts. 

Unitec 0ewish Organization v. Carey -- The Cou~t 
agreed with Bork that race-conscious redistricting 
of voting lines to enhance black voting strength was 
constitutionally permissible. 
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Lau v . ~icho ls -- Thi s case established t ha t a c i vil 
righ ts law prohibited actions that we re no t 
i n tentionally discriminatory, so long as the y 
disproportionately harmed rrinorities. Th e Co urt 
later overturned this case and narrowed the l aw to 
re ac h only ac ts motiv a t ed by a disc riminator~ 
inte:: t. 

• Jl.s a n,ernber ior ::i.ve year s of the Cnited States Court 
of Appeals =or the D.C. Circuit, Judge Bork has 
compiled a ba lanced and moderate record i n· the area of 
civil rights. 

• He has often vo ted to vindicate the rights of civil 
rights plai~ t iffs, f r equently reversing lower courts in 
order to do so. for example: 

In Pa lme r v. Shultz, he voted to vacate the district 
court's grant of surrmary judgment to the government 
and hold for a group of female foreign service 
officers alleging State Department discrimination in 
a.ssignment and promotion. 

In Ososkv v. Wick, he voted to rever~e the district 
court and hold that the Equal Pay Act applies to the 
Foreign Service's merit system. 

In Doe v . Weinberger, he voted t o reverse the 
district court and hold that an individual 
discharged from the National Security Agency for his 
homo sex uality had been illegally denied a right to a 
hearing. 

In County Council of Sumter County, South Carolina 
v. Un ited States, Judge Bork rejected a South 
Carolina county's claim that its switch to an 
"at-large" election system did not require 
preclearance from the Attorney Gener~l under the 
Vo ting Rights Act. He later held that che County 
had failed to prove that its new s ys ter:1- had "neii:.her 
the purpose nor effect of denying or abridging the 
right of black South Carolinians to vote." 

In Norris v. District of Columbia, Judge Bork voted 
to rever se a district court in a jail i~mate's 
Secticn 1983 suit against four guards who allegedly 
had assaul ted him. Judge Bork rejected the district 
court' s rea soning that absent permanent injuries the 
case mus t be dismissed; the lawsuit was thus 
reinstated. 

In Laffey v . Northwest Airliries, Judge Bo rk affirmed 
a l cwer court decision which found that Northwest 
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Airlines had discriminated aga i n st its f ~male 
employees. 

In Emory v . Secretary of the Navy, ~udge Sar k 
reversed a district court' s decision tc dismiss c1 

claim c f racial discrimination a gainst the United 
Stat e s t-:avy. The Dis tr ic t Co1.:rt h ad held that the 
Na v y 's decisions on promo tion '.-.;ere immune from 
judicial review. In rejecting the 6istrict court's 
theory, Judge Bork held: "vihere it is alleged, as it 
is here, that the armed forces have tre nched upon 
constitutionally guaranteed rights thro~gh the 
promotion and selection process, the courts are not 
powerless to act. The military has not been 
exempted from constitutional provisions that protect 
the rights of individuals. It is precisely the role 
of the courts to determine whether those rights have 
been violated." 

• At the same time, however, Jucge Bork has rejected 
claims by civil rights plaintiffs when he has concluded 
that their arguments were not supported by the law. 
For exarr:ple: 

In Paralyzed Veterans of America v. Civil 
Aeronautics Board, Judge Bork criticized a panel 
decision which had held that all the activities of 
commercial airlines were to be considered federal 
programs and therefore subject to a statute 
prohibiting discrimination again s t the handicapped 
in federal programs. Judge Bork characterized this 
position as flatly inconsistent with Supreme Court 
precedent. On appeal, the Supreme Court adopted 
Judge Bork's position and reversed the panel in a 
6-3 decision authored by 0ustice Powell. 

In Vinson v. Taylor, Judge Bork criticized a panel 
decision in a sexual harassment c a se, both because 
of evidentiary rulings with which h e d isagreed and 
because the panel had taken the position that 
employers were automatically liable for an 
employee's sexual harassment, even if the employer 
had not known about the incident at issue. The 
Supreme Court on review adopted positions similar to 
those of Judge Bork both on the evid entiary issues 
and on the issue of liability. 

In Drc ne nberg v. Zech, Judge Bork rejected a 
constitutionctl cl~im by a cryptographer who was 
discharg ed from the Navy because o f his 
homosexuality. Judge Bork held that the 
Constitution did not confer a right to e!1gage in 
homosexual acts, and that the c c urt therefore did 
not hav e the authority to set aside the Navy's 
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decision. He wrote: "If the revolution in sexual 
mores that appellant proclaims is in fact ever to 
arrive, we think it must arr:ve through the moral 
choices of the people and their electe d 
representatives, not through the ukase of this 
court." The ca.se was never appealed, but last y2ar 
t he Supreme Court adopted this sa.I'l.e position i n 
Dowers v. Hardwick--a dec isio n in which Justice 
Powell concurred. 

In Hohri v. United States, Judge Bork criticized a 
panel op inion r e instating a claim by Americans of 
Japane se de scen~ for compensation arising o ut of 
their World War II i n t e rnment. Judge Bork denounced 
t he internment, but pointed out that in his view the 
Court of Appeals did not have statutory authority to 
hear the case. He characterized the panel opinion 
as one in which "compassion displaces law." In a 
unanimous opinion authored by Justice Powell, the 
Supreme Court adopted Judge Bork's position and 
rev ersed the panel on appeal. 

• Judge Bork has never sat on a case involving an 
affirmative action plan. While a law professor, he 
wrote a n op-ed piece in 1979 for The Wall Street 
Journal in which he criticized the recently issued 
Bakke decision. Since then, hcwever, the Supreme Court 
has issued many other decisions affecting this issue, 
and Judge Bork has never in any way suggested that he 
believes this line of cases should be overruled. 

• In 1963 Bork wrote an article in the New Republic 
criticizing proposed public accommodations provisions 
that eventually became part of the Civ il Rights Act as 
undesirable legislative interference with priva te 
busirie s s behavior. 

But ten years later, at his confirmation hearings 
for the position of Solicitor General, Bork 
acknowledged that his position had been wrong: 

I should say that I no longer agree with that 
article .... It seems to me I was on the wrong 
track altogether. It was my first attempt to 
write in that field. It seems to me the statute 
has worked very well and I do not see any problem 
with the statute, and were that to be propo sed 
today, I would support it. 

The article was not even raised duri r.g his unanimous 
confirmation to the D.C. Circuit ten y ears later, in 
1982. 
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His article itself, like his subsequent c~reer, 
makes clear his abhorrence of racisw: "Of the 
uglin~ss of racial discrimination there need be no 
argument." 

LP,BOR 

• Judge Bork's approach to labor cases illustrates his 
deep commitme~t tc principled decisionmaking. His 
faithful interpretation of the statutes at issue has 
resulted in a balanced record on labor issues that 
defies characterization as either "pro-L1bor" or 
"pro-management." 

• He has often voted to vindicate the rights of labor 
unions and individual 8mployees both against private 
employers and the federal government. 

In an opinion he authored for the court in United 
Mine Workers of America v. Mine Safety Health 
Admini stra tion, Judge Bork held on behalf of the 
union that the Mine Safety and Health Administration 
could not excuse individual mining companies from 
compliance with a mandatory safety standard, even on 
an incerim basis, without following particular 
procedures and ensuring that the miners were made as 
safe or safer by the exemption from compliance. 

In car.curring with an opinion authored by Judge 
vlright in Amalgamated Clothing and Textile Workers 
v. National Labor Relations Board, Judge Bork held 
that despite evidence that the union, at least in a 
limited manner, might have engaged in coercion in a 
very close election that the union won, the National 
Labor Relations Board's decision to certify the 
union should not be overturned ncr a new election 
ordered. 

In Musey v. Federal Mine Safety and Health Review 
Commission, Judge Bork ruled that under the Federa l 
Coal Mine and Health and Safety Act the union and 
its attorneys were entitled to costs and attorney 
fees £or representing union rr,embers. 

In Amalgamated Transit Union v. Brock, Judge Bork, 
writing fo r the majority, held in favor o f the union 
that the Secretary of Labor had exceeded his 
statutory authority in certifying in federal 
assistance applications that "fair and equitable 
arrangements" had been made to protect the 
collective bargaining rights of employees before 
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labor ct nd management had actually agreed to a 
dispute resclution mechanism. 

In United Scenic Artists v. Na tiona l Labor Relations 
Board, Judge Bork joined an opinio n ~hich reve~s~d 
the Board's determination that a secondary boycott 
b y a un ion was an unfair l abo r practice, holding 
~~ac such a boycott occurs only if the union acts 
purposefully to involv e neutral pa rties in its 
dispute with the primary employer. 

Similar solicitude for the rights of employees is 
demo:1strated by Northwest Airlines v. Airline Pilots 
International, where Burk j o ined a Judge Edwards' 
opinion upholding an arbitrator's decision that an 
airline pilot's alcoholism was a "disease" which did 
not constitute good cause for dismissal. 

Another opinion joined by Judge Bork, NAACP v. 
Donovan, struck d own amended Labor Department 
regulations regarding the minimum "piece rates" 
employers were obliged to pay to foreign migrant 
workers as arbitrary and irrational. 

A similar decision against the government was 
rendered in National Treasury Employees Union v. 
Devi~e, which held that an appropriations measure 
barred the Office of Personnel .Management and other 
agencies from implementing r2gulations that changed 
federal personnel practices to stress individual 
performance rather than seniority. 

In Oil Chemical Atomi c Workers International v. 
National Labor Relations Board, Judge Bork joined 
another Edwards' opinion reversing NLRB's 
determination that a dispute over replacing 
"strikers" who stopped work to protest safety 
conditions could be settled through a private 
agreement between some of the "str i l:crs" and the 
company because of the public interest in ensuring 
substantial remedies for unfair labor practices. 

In Donovan v. Carolina Stalite Co., Judge Bork 
reversed the Federal Mine Safety and Health Review 
Commission, holding that a state g ravel processing 
facilit. 0

_.: was a "mine" within the me .:"c ning of the Act _ 
and t h u3 subject to civil penalties. 

Black v . Interstate Commerce Cormnissi on, a per 
curia□ cp inion joi~ed by Judge Bork, held that the 
ICC h ad acted arbitrarily and capriciously in 
allowi~g a railroad to abandon some of its tracks in 
a manner that caused the displaceffient of employees 
of anoth~r railroad. 
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• 1vhere the s ta tu te, legitimate c1 gency regulat i on , or 
collective b2rgaining agreement so dictated , hcwever, 
he has not h e::i itated to rule in favor o : the governrr.e n t 
o r p riva te e~p loyer. 

~n N2 ti cna l Treasury Employees Union v. U.S. Mer it 
Systems , Judge Bo rk held that season 0 l government 
employees laid off in accordance with the conditio~s 
of their employment were not entitled to the 
proced~ra l protections that must be provided to 
perma~ent employees against whom the g overnment 
wishes to take "adverse action." 

In Pri l l v. National Labor Relations Board, Judge 
Bork d issented from the panel to support the 
National Labor Relations Board decision that an 
employee 's lone refusal to drive an allegedly unsafe 
vehicle was not protected by the "concerted 
activ ities" section of the National Labor Relations 
Act. 0udge Bork concluded that the Board's 
definicio n of "concerted activities," which required 
that an employee's conduct must be engaged in with 
or on the authority of other employees and not 
solely b y and on behalf of the empl6yee himself, was 
compelled by the statute. 

In International Brotherhood of Electrical Workers 
v. National Labor Relations Board , Judge Bork wrote 
an opinion for the court upholding a National Labor 
Relations Board decision against the union which 
held that an emp~oyer had not committed an unfair 
labor practice by declining to barg ain over its 
failure to provide its employees with a Christmas 
bonus. The court found that the company's 
longstanding practice to provide bo~uses had been 
superseded by a new collective bargaining agreement 
which represented by its terms that it formed the 
sole basis of the employer's obligations to its 
employees and did not speci~y a Christmas bonus. 

In Dunning v. National 1'.eronautics and Space 
Administration, Judge Bork joined 0udges Wald and 
Scalia in denying an employee's petition for revi ew 
of a Merit Systems Protection Board decision to 
affirm a 15-day suspension impos ed by KASA =or 
insubord ination. 

CRIMINAL LAW 

• As Solicitor General, Robert Bork argued and won 
several majc r death penalty cases before the United 
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states Supreme Court. He has expressed the view ti 
the death penalty is constitutionally permissible, 
provided that proper procedures 2re followed. This i s 
the position c, : all but two of the current members of 
the Supreme Court. 

• Cudge Bo :: ]~ .:.. s a tough but iairmi nded judge on crir.! inal 
law issuE::s. 

• He has opposed expansive interpretations of procedural 
rights that wculd enable apparently culpa~le 
individuals to evade justice. 

In United States v. Mount, for example, he concurred 
in a panel decisicn affirming a defendant's 
conviction for making a false statement in a 
passport application. He wrote a separate 
concurrence to emphasize that the court had no power 
to exclude evidence obtained from a search conducted 
in England bv British police officers, and that even 
assuming that it did, it would be inappropriate for 
the court to apply a "shock the conscience" test. 

In U.S. v. Singleton, he overruled a district court 
order that had suppressed evidence in a defendant's 
retrial for robbery which had been deemed reliable 
in a pre vious ccurt of appeals review of the first 
trial. 

• On the oth2~ hand, however, Judge Berk has not 
hesitated to overturn convictions when constitutional 
or evidentiary consideraticns require such a result. 

In U.S. v. Brown, Judge Bork joined in a panel 
decision overturning the convictions of members of 
the "Black Hebrews" sect, on the ground that the 
trial court, by erroneously dismissing a certain 
juror who had questioned the sufficiency of the 
government's evidence, had violated the defendants' 
constitutional right to a unanimous jury. Judge 
Bork's decision to void nearly 400 separate verdicts 
in what is believed to be the longest and most 
expensive trial ever held in a D.C. district court 
highlights his devotion to vindicating the 
constitutional rights even of criminal defendants. 

ABORTION 

• Judge Bork's personal views on abortion are irrelevant 
to his r~spcrsibility as a judge to decide fairly the 
ccses which come before him, as are his personal views 
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on any subject. This reflects the heart of his 
judicial philosophy. 

• Neither the President nor c.1.ny other member of the 
Administra':ion has ever asked Judge Bork for his 
personal or legal views on abortion. 

• In 1981, Judge Bork testified before Congress in 
opposition to the proposed Human Life Bill, which 
sought to reverse Roe v. Wade by declaring that human 
life begins at conception. Judge Bork called the Human 
Life Bill "unconstitutional". 

• Judge Bork has in the past questioned only whether 
there is a right to abortion in the Constitution. 

• This view is shared by some of the most notable, main
stream and respected scholars of constitutional law in 
America: 

• 

Harvard Law Professors Archibald Cox and Paul 
Freund. 

Stanford Law School Dean John Hart Ely. 

Columbia Law Professor Henry Monaghan. 

Stanford law professor Gerald Gunther, the editor of 
the leading law school casebook on constitutional law, 
offered the following comments on Griswold v. 
Connecticut, the precursor to Roe v. Wade: "It marked 
the return of the Court to the discredited notion of 
substantive due process. The theory was repudiated in 
1937 in the economic sphere. I don't find a very 
persuasive difference in reviving it for the personal 
sphere. I'm a card-carrying liberal Democrat, but this 
strikes me as a double standard." 

• Judge Ruth Bader Ginsburg, one of Judge Bork's most 
liberal colleagues on the D.C. Circuit, has written 
that Roe v. Wade "sparked public opposition and 
academic criticism ... because the Court ventured too far 
in the change it ordered and presented an incomplete 
justification for its action." 

• · The legal issue for a judge is whether it should be the 
court, or the people through their elected 
representatives, that should decide our policy on 
abortion. 

• If the Supreme Court were to decide that the 
Constitution does not contain a right to abortion, that 
would not render abortion illegal. It would simply-
mean thdt the issue ~ould be decided in the same way as 
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virtually all other issues of public policy--by t he 
people through their legislatures . 

• We do not know whether Judge Bork would vote to 
overrule Ro e v. Wade. Some have suggested, however, 
that ~udge Bork ought not to be confirmed unless he 
commits in advance not to vote to overrule Roe v. Wade. 
No judicial nominee has ever pledged his vote in a case 
in order to secure confirmation, and it would be the 
height of irresponsibility to do so. Indeed, any 
judicial nominee who did so would properly be accused 
not only of lacking integrity, but of lacking an open 
mind. 

WATERGATE 

• During the course of the Cox firing, Judge Bork 
displaye d great personal courage and statesmanship. He 
helped save the Watergate investigation and prevent 
massive disruption of the Justice Department. As Lloyd 
Cutler has recently written, "[I]t was inevitable that 
the President would eventually find someone in the 
Justice Department to fire Mr. Cox, and, if all three 
top officers resigned, the department's morale and the 
pursuit of the Watergate investigation might have been 
irreparably crippled." Elliott Richardson has 
confirmed this as well. 

• At first, Bork informed Attorney General Elliott 
Richardson and Deputy Attorney General William 
Ruckelshaus that he intended to resign his position. 
Richardson and Ruckelshaus persuaded him to stay. As 
Richardson has recently said, "There was no good reason 
for him to resign, and some good reason for him not 
to." Unlike Bork they had made a personal commitment 
not to discharge Archibald Cox. Richardson and 
Ruckelshaus felt that it was important for someone of 
Bork's integrity and stature to stay on the job i n 
order to avoid mass resignation~ that would have 
crippled the Justice Department. 

•· After carrying out the President's instruction to 
discharge Cox, Bork acted immediately to safeguard the 
Watergate investigation and its independence. He 
promptly established a new Special Prosecutor's office, 
giving it authority to pursue the investigation without 
interference. Ee expressly told the Special 
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Prosecutor's office that they had complete independence 
and that they should subpoena the tapes if they saw 
fit--the very assertion that led to Cox's discharge. 

• Judge Bork frnmed the legal theory . under which the 
indictment of Spiro Agnew was allowed to go forward. 
Agnew ha d taken the position that a sitting vice 
president was immune from criminal indictment, a 
oosition which President Nixon initially endorsed. 
Bork wrote and filed the legal brief arguing the 
opposite position, i.e. that Agnew was subject to 
indictment. Agnew resigned shortly thereafter. 

• All this is why, in 1981, The New York. Times described 
Judge Berk's decisions during Watergate as "prin
cipled." 

BALANCE ON THE SUPREME COURT 

• It is simply wrong to suggest that Judge Bork's 
appointment would change the balance of the Court. His 
opinions on the Court of Appeals--of which, as 
previously noted, not one has been reversed--are 
thoroughly in the mainstream. His case-by-case 
approach is the same as Justice Powell's. Sometimes 
the civil rights plaintiffs win, and sometimes they do 
not. Sometimes the labor union wins, and sometimes it 
does not. In every instance, Judge Bork's decisions 
are based on his reading of the statutes, 
constitutional provisions, and case law before him. A 
Justice who brings that approach to the Supreme Court 
will rot alter the present balance in any way. 

• Moreover, the unpredictability of Supreme Court 
appointees is charac~eristic. Justice Scdlia, a more 
conservative judge than Bork, has been criticized by 
some conservatives for his unpredictability in his very 
first term on the Court. Justice O'Connor has also 
defied expectations, as Professor Lawrence Tribe noted: 
"Defying the desire of Court watchers to stuff Justices 
once and for all into pigeonholes of 'right' or 'left,' 
[her] stcry ... is fairly typical: when one Justice is 
replaced with another, the impact on the Court is 
likely to be progressive on some issues, conservative 
on others." 

• There is no historical or constitutional basis for 
making the Supreme Court as it existed in June 1987 the 
ideal stancard to which all future Courts must be held. 
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No such standard has ever been used by anyone, 
conservative or liberal, in evaluating nominees to 
the Court. The Senate has 2.lwav s tried to lock to 
the nominee's indiv idual me rit :.:o --eve n when they have 
disag~eed about them. 

No such standards were used to evaluate FDR's eight 
nominations to the Court ir1 six years or LBJ' s 
nominees to the Warren Court, even though, as 
Professor Tribe has written, Justice Black's 
appointment in 1937 "took a delicately·balanced 
Court ... a nd turned it into a Court willing to give 
solid support to F.D.R. 's initiatives. So, too, 
Arthur Goldberg's a ppointment to the Court in 1962 
shifted a tenuous balance on matters of personal 
liber~y toward a consistent libertarianism .... " 

INDEPENDENCE OF THE JUDICIARY 

The confirmation process is not, and constitutionally cannot 
be, a contest between the Executive and the Legislature in 
which all weapons, including case-specific or political 
litmus tests, are fair game. It is proper neither for the 
President Do r for Congress to use such litmus tests, and as 
a result neither the President nor any rr,e mber of the 
Administration has asked such questions of Judge Bork. The 
avoidance of such tests in the nomination process is 
essential _to preserve the independence of the judiciary. It 
is the constitutional role and independence of the 
judiciary, not that of Congress or the President, that is at 
risk. There will be no winners as between the Executive and 
the Senate in such a contest, but there could be a 
loser--the Court. 

• The constitutional reason for rejecting "balance" 
litmus tests is clear: If the Sendte tri e d to preserve 
the narrow balances of the present Court on,~' t he 
death penalty or abortion, it would destroy the 
constitutionally-guaranteed independence of the Supreme 
Court. 

• The Senate would have to interrogate any prospective 
nominee on his position regarding abortion, the death 
penalty, and dozens of other cases. To preserve all 
these competing balances would subject the Senate to 
paraly2ing competing demands. 

• This politicization would plague the confirmation 
process iar beyond this Presidency: It would 
legitimate blatant vote trading whenever cases arouse 
strong politic2l interests. 
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• Moreover, it would be as i mproper for nominees to 
answer these questions as it would be for the Senate to 
ask them. To force nominees t o trade their votes on 
future cases in exchange for Se nators' vote s o n 
confirmation would diminish the prestige of c he Court 
and politicize judicial decisi onmaking, allowing 
legisl a tors to reach into the Court to control t he 
dispositio n of cnses and c untroversies. 

Nominees did not testify at all before the 
appointment of Justice Brandeis in 1916 and did no t 
do so regularly until considerably lat~r. When such 
testimony became more corrmon, the necessity of 
insulating the Court from political manipulation 
gave rise to the universally-recognized privilege 
against comments on issues or cases likely to come 
before the Court. 

• As Senator Kennedy has said, "Supreme Court 
nominees ... have properly refused to answer questions 
put to them by the Senate which would require the 
nominee prematurely to state his opinion on~ specific 
case likely to come before him on the bench." And 
Justice Harlan said during his hearings that for him, 
as a nominee, to comment on cases or issues that might 
come before him "would seem to me to constitute the 
gravest kind of question as to whether I was qualified 
to sit on that great Court." 

July 1987 



1 '-f J\/1. J JHIL. >, J IIL. t\..;JL.1 • ..,,1 , )l./ Ll JU, l 7C- , 

Saving Bork From Both 
Friends and Enemies 

By Lloyd N . Cutler 

WASHINGTON - The nomination 
of Judge Robert H. Bork to the United 
Slates Supreme Court has drawn pre
dictable reactions from both ex• 
tremes of the political spectrum. One 
can fairly say that the confirmation is 
·as much endangered by one extreme 
as the other. 

The liberal left's characterization 
of Judge Bork as a right-wing id~ 
logue 1s being reinforced by the en
thusiastic embrace of his neo-conser
vative supporters. His confirmation 
may well depend on whether he can 
persuade the Senate that this char.;c.: 
tenzallon is a false one. 

In my view. Judge Burk is neither 
an ideologue nor an extreme right
winger, either in his Judicial philoso
phy or in his personal position on cur 
rent soc:1al issues. I base this assess
ment on a post-nomination review uf 
Judge Bork 's published articles and 
opinions. and on 20 years of personal 

· association as a professional L:ol
league or adversary. I make n as a 
liberal Democrat 
and as an advo-

six-ech but ha~ 4uest1oned whether 
the First Amendment alsc, µrotects 
literary and scientific: speech. How
ever, he has smce agreed that these 
forms of spee1.:h are also covered by 
the amendmeut. And as a judge, he 
has voted tu extend the cunstituuonal 
protection of the press against libel 
judgments well beyond the previous 
state of the law. In his view, "It is the 
task of the Judge in this generauon to 
discern how the Framers ' values, de
fined in the context of the world they 
knew, apply to the world we know." 
Over Justice (then Judge) Antonin 
Scalia 's objections, he was willing to 
apply "the First Amendment's guar• 
antee . . to frame new doctrmt: to 
cope with changes in iibet lav. (huge 
damage awardsj that threaten the 
functions of.a free press." 

Civil rights While Judge Bork ad
heres to the ··onginal intent'' school 
of cunstitulional interpretation. he 
piamly mcludel:> the intt:nt of · the 
Framers of the post-Civil War 
amendments outlawing slavery 1&nd 
racial discnminauon. In this spirit, 
he welcon,ed the 195!> decision in 

Brown v. Board of 
Education pro-

,_ ~ • .,. af civil rights 
-~ r-c: the Su-

treme Court. 
et 's look at sev

eral categories of 
concern. 

He is neither 
an ideologue 

claim mg puolic 
school st!grei;,111on 
uncu11sutuuonai 
as " surely cor
rect," and as one 
of " the Court's 

Jud1c1ai philoso
phy. The essence 

. of Judge Bork's 
Jud1c1al philoso
phy is self-re
straint. He be
lieves that Judges 
should interpret 

nor an 
extreme 
rightist. 

the Constitution and the laws acwrd• 
ing to neutral principles, without 
reference to theu personal view!> dS 

to desirable social or legislative poli
cy , insofar as this is humanly prarti
cable. 

All Justices subscribe at ·least 
nominally to this philosophy, but few 
rigorously observe it. Justices Oliver 
Wendell Holmes , Louis D. Brandeis. 
Felix Frankfurter , Potter Stewart 
and Lewis F. Powell Jr were among 
those lew. and Judge Bork 's articles 
and opm1011s confirm that he would be 
. another. He has cnt1c1zed the nght
wmg activism of the pre-1937 court 
majorities that struck down soc:1al 
legislation on due process and equal 

_. protection grounds. He is likely to be 
.. a strong vote against any similar 

tendencies that might arise durmg 
his own tenure. 

Freedom of speech . As a judge, 
Judge Bork has supported broad co11-
s11tu1tonal protection for pohucal 

most splendid Vin• 
dications of 
human freedom." 

In 1963, he did in 
fact oppose the 
public accommo
dations title of the 
Civil Rights Act as 

an undesirable legislative interfer
ence with private business behavior. 
But in his 1!173 confirmation hearing 
as Solicnor General he acknowledged 
he had been wrong and agreed that 
the statute "h1&s worked very well." 
At least when comp&red to the Rea• 
gan Justice Depanment, Judge Bork 
as Solicitor General was 
almost a paragon of civil rights ad
vocacy. 

Judge Bork was later a severe 
critic of Justice Powell's decisive 
concurring opmion In the Umversny 
of Califomaa v. Bakke case, leaving 
state universities fret" to take racial 
diversity into account in their admis
sions policies , so long as they did not 
employ numerical quotas. But this 
cr1t1c1sm was limited tu the constitu
uo11al theory of the opinion. Judge 
Bork expressly conceded that the lim
ned degree of affirmative acuon it 
permllted might well be a des1rctble 
social policy. 

Abcmwn. Judge Bork has been a 
leading critic of Roe v. Wade, particu
larly its holding that the Bill of Rights 
implies a const1tuuonaJ right of pri
vacy that some state abortion Jaws 

invade. But this does not mean that he 
is a sure vote to overrule Roe v. 
Wade; his writings reflect a respect 
for precedent that would require him 
to weigh the cost as well as the bene
fits of reversing a decision deeply im
bedded in our legal and social sys
te.ms. (Justice Stewart, who had dis• 
sented from the 1965 decision in Gris-

wold v. Connecticut, on which Roe v. 
Wade is based, accepted Griswold as 
binding in 1973 and joined the Roe v. 
Wade majority.) . 

Judge Bork has also testified 
against legislative efforts to reverse 
thE' court by defining life to begin at 
conception or by removing abortion 
cases from Federal court jurisdic-

tion. If the extreme right is embrac
ing him as a convinced right-to-lifer 
who would strike down the many 
state laws now permitting aborti00$, 
11 is probably mistaken. 

Pn.>~;df'n!lol powers I though t ,n 
Onobt ·r J'li :! ;r.:i t Jm;ge b•J t° K :; ,1 ....•. .: 

have resigned along with Elli •.Jl L. 
Richardson and William S. Ruckels-

haus rather than carry out President 
Richard M. Nixon 's instruction to fire 
Archibald Cox as Watergate special 
prosecutor. 

But, as Mr. Richardson has re
cently observed, it was inevitable 
that the President would eventually 
fmd someone in the Justice Depan
ment to fire Mr. Cox, and, if all three 
top officers resigned, the depan
ment's morale and the pursuit of the 
Watergate investigation might have 
been 1rrreparably crippled. 

Mr. Bork allowed the Cox staff io 
carry on and continue pressing for 
the President's tapes - the very 
issue over which Mr. Cox had been 
firecl . He appointed Leon Jaworski as 
the new special prosecutor, and the 
investigations continued to their suc
e;essful condusion. Indeed, it is my 
understanding Lhat Mr. Nixon later 
&sked, "Why d id I go to the trouble of 
finng Cox '.' ' . 

; ·• Lloyd N. C&dler, a lawyer who was 
counsel to President Jimmy Carter 
was a founder of the Lawyers Com: 

. .. mltLef'. for C1v1I Rights Under Law. 



I du not share Judgr Bork's cons11-
tut10nal and pohry doubts about lhe 
statute mstitutionalizing the spenal 
prosecutor function. But if the constl• 
tutional issue reaches the Supreme 
Court, he will most likelv recuse him
self. as he has apparently already 
done in w11hdrawmg from a motion!> 
panel about to C'Onsider this issur m 
the Court of Appeals. Moreover, as he 
testified in J 973, he accepts the need 
for independent special prosecutors 
in cases involving the President and 
his close assoc1atc>s. 

Balance-the-budget amendment. 
While this proposed amendment is 
not a near-term Supreme Court issue, 
Judge Bork's position on it is signifi
cant because support for that amend
ment 1s a. litmus test of right-wing 
ideology. He has publicly opposed the 
amendment on several grounds, in 
1 lud111g its uni>nfc,rceabilit y except by 
Judµes who .ire singularly ill-
1·4u1µped to weigh the economic 
rnl1cy cuns1oeruuons tnaL Jud1c1al en- 'l 
forcem<>nt would entail. This reason
ing 1s far from the ritual cant of a 
nght-wing ideologue. 

Experience shows that it is risky to 
pmpomt Supreme Court Justices 
along the ideological spectrum, and in 
the great maJont y of cases that reach 
the Court 1deoloiz~ has little effect on 
the outcome. 

The conventional wisdom today 
places two Jusuces on the liberal 
side, three m the middle and three on 

,·~:-1<-en·r1t ;-.r si de . ! :--~c-J:ct l!ni :f 
Juu~:: Bork 1:. cuni1rmed , tnt: t·onven-
11011al wisdom of 1993 will place him 
closer to the middle than to the right, 
and nut far from lht- Jusuce whose 
cha11 he has been nominated to fill. 

Every new appointment creates 
some change in tht- " balance" of the 
Court. but of those on the list the 
President reportedly considered, 
Judgf' Bork 1s one of the least to 
create a decisive one. ~ 1 
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The Battle 
Over Bork 
Senate Liberals Will 
Try to Block Nominee 
On Ideological Grounds 

BySTUARTTAYLORJ~ 

W11SHl:--GTON 

W 
!TH the direc:ion of the Supreme Court. the 
rleagan le2acv and the Democratic Pres1• 
den u a \ nom 1r.allon all 1n play. the nomination 
of Judge Robert H. Bork portends the biggest 

:~~ological banle of Pres1dem Reagan ·s second term. It 
: a: sc be •.r.e ~a 1Qr :est :~ ~-:-cerr. times on a~ ·~sue as 

~: :e a r.,anoate '. ~ re:ec: a Prl!s1cer.t1al nominee to tr.e 
Cuurt oecause 1t dislikes h1s 1deolcgy" 

The recent t rad1uon. 111h1c11 the Adm1nistrat1on says 
:s rooted 1n the Consmuuon, has been Senate acquies
cence on JUd1c1al nominees who snare the President's 
pn1losophy. But liberals say the framers cf the Consmu

-: ,on intended the Senate to play a coequal role : other
·•11se, they maintain . 1t would be rubber-stamping a 
President ' s effort to remake t..he law of the land - and to 

· ro!I back const1tut1onal protection of abortion rights -
.lllrough appointments to the Court. 

The liberals are cmng experience going back to the 
jebates at the Ccnsmuuonal Ccnvenuon and the Sen
ate 's reiection 1n li95 of John Rutledge, President Wash
ingtcn ·s nominee to be Chief Just1ce. largely because of 
·.ne nominee's cppos1t1on 10 the Jay Treaty w1lh England. 
In t..he two centuries following, the Senate has reiected er 
forced the wnhdrawal of nearly 20 percent of pres1den
r.a1 nominees to the Court. 

Recent confirmation battles. even the liberals · at• 
'tack on Jusuce William H. Rehnqu1st's elevat ion to Ci11ef 
Justice. have focused on allegations of personal miscon
duct and veracity. But ideology was one key issue when 
President Johnson was forced to w1thdraw his nom-ina
uon of Justice Abe Fortas to be Chief Justice :n 196e. ne 
senators opposing him included Strom Thur~or.c of 
South Carolina. now senior Republican on the Jud1c1arv 
Commmee. who took lhe occasion to fihbuster agains·t 
the liberll ~ur.,::ir.Jder.::e ~! ,~e Warr~:': C:.ir• Jr:: :-i:: · .... 
arc ri . .:ake:- ~ ~ - :-:::·.,., '"'-l-: :te i-:'Juse C':-::ei of S:a!!. 

. , ldeo1ogy has assumeo such prc·r.-::nence :n the ba, :: e 
· over Judge Bork because his .vote and intelle::tuallv mus

cular conserva{ism seem so likely to till tile. Court 
sharply to t..he right on such politic.ally and emouonallv 
charged is.sues as frl!e speech, affirmative action. :-eii
gion and, most conspicuously, abortion. In many 5-to--l 
dec1s1ons on these issues. t..he man he would re;::iace. :!".e 
moderate•to-conservat1ve Justice Lewis F. Poweil Jr. 
had voted with the liberals. 

Judge Bork 's eventual confirmation. ever. bv a 
~mocrattc-control~d Senate, seems probable. :ho.ugn 
not assured. But with Senate hearings unlikely beiore 



Labor Day and :i. fir.al vo1~ unl1keiy 
before the C~ur1 ·s new term be.: :ns. 
lhe process ;iromIses lo~ one •;) ! ,ong 
dura11on and unparalleled ferc,c :ly. 

L1berai groups say 1he1r c~usade 
lO stop Judge Bork WIii be lhe1r 
ma1or pr1or1ty of the Reagan era. 
They will be pressing senators who 
are seeking the Pres idency, espe
cially Joseph R B1den Jr .. who as Ju
d1c:Jary Committee cha1nnan will run 
the hearings. 
· Pres1de!'l1 Re3gan and his sup
porters on :he rigr.t wi l l ;,ush back 

- ,,n th equal passion. The .3ork nom1na-
11on repre~ents a last . best chance :o 
advance ;\1r_ Reagan ·s socia l agenda. 

Genial and Tough 
At the ce!'lter of the storm stands 

a big, bearded. genial man. long a 
prominent cr1t1c of the ··i we11c1a l Im
periallsm" he ascribes to the "mod• 
ern. act1v1st . l iberal Suoreme Court." 
Most conspicuously. Judge Bork has 
denouncea the i 9i3 dec:s1on Ident1fv• 
1ng a const1tut1onal rigr.t 10 aoon1on, 
and 11 seems clear he would provide 
the f i fth vote to narrow. and perhaps 
overrule. that decision. 

L1oeraot' as ·,i.·e\i as conservauve 
friencs and assoc:ates praise Judge 
Bork as · a deep tnin1<er whose hard
edged theories are devoid of b1goll'y 
and tempered by a ready wtt . who 
c:i.n en!OY a mart ini or a f~1endl y debate ~·tth strong 1deo
log1c:i.1 aaversaries . He ••:on the American Bar Assoc1a
r: on s h1 gnesr ra11ng ·.,,nen nominated for lile Un11ed_ 
States Cour: of Appeals for it:e D1str1c1 of Columbia. and 
the hunt for clouds or. his Integr1ty has been unavailing. 

To his chagrin. the ~O-vear-old former Yale law pro
fessor has been known to 1:ie public chiefly as the Acting 
.-'I 11orney Genera l ,,.·ho fol lowed Pr~s1de!'1t :--l1xon ·s order 
to d1sm Iss Archibald Ccx as the f1rs1 Watergate special 
prosecu tor In the lSiJ " Saturday :-light Massacre." 
,..,·h :ie o~oonen rs have de::, lored h1s sole In that ~01sode. 
s-: :-:-e ,-.e:. '.'.' lr::: :;:;a:-: 1;; ~:1 :.- :-e ac' ~ ~::-: : ~Jo h aorK ;·.ic
;,o rt ':!r s c·-es , :o;i •·nv :;ie Se :-: Jt':! ;.~ : :.; .d oe any ~ ~,e 
t r::iuo Iea :iow than ll -,...as ·,...nen 1t con i1 rmed him unani
mous ly 1n 1992. 

His wrnings both as a scholar and as a Judge clearly 
put him very far to the r ignt on the spe-=trum of respect• 
able legal thought. The law of the land would be very dif• 

ferent today 1! Judge Bork had been in charge over tne 
iast few decades. He has denounced, for example, the 
" one person. one vote" rulings of the 1960's and decisions 
st ri king doWTI poll taxes and protecting the advocacy of 
overthrowing the govemment. 

While· pubhc controversy has cente~ on Judge 
Bork's denunc1auon of the aboruon decmon, his posmon 
on that issue 1s far closer to the mainst~am of legal 
scholarship than some of his otner views. He is assailed 
for what he terms '-' deference to democratic choice" : his 
view that the 1ud1c1ary snould not overnde the social 
policy choices of elected officials by " creat ing"_ nghts 
with no spec:f1c basis in the Cons111ut1on·s language. 

It IS a measure of how deeply the insiau11on of judi• 
c1al review has taken root in Americ3 that elected sena
tors are feeling so much pressure to reiect a nominee 
"' nose ph1losopny rests on the premise that legislators 
snould make the laws. 
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rk: The Liberals Have It 'Wrong 
.Jenb v.·ho have jwn;,ed so enchusi

asoc:\Jty into the b.1ctle to deny confirmation ti) 

Judge Robert Bork don't ~m to reaLia it. but 
they are fighting yesterday's batdes. And-if ·· 
they are so w'liortunate as to win. they Nk 
losing tomorrow's leg;ili)Oliticat wus. 

Bork. I think it is fair to say, is the O)Sest 
:ng we have to .a princi;,le<i belieYet in jud;cia! 
~int-the idea that courts should CM!rtUffl 

...... , pass,e,d by legislatures only when the I.aw 
viol.at~ .an .:ibsolutely dear constitutioMi prov,. 
s;on. His .attaciter, do no< really ccntest this 
proposition. Liber:ds don't like him because 
they fear ~ would refuse to overturn laws they 
don't like, notably 11nu-abortion l.lws: they don't 
claim~ wowd overturn~ they favor. 

If that's so. then Done is ex:1ctly the kind o{ 
justice liber.a.ls should ~nt. Right now, .and 
probably for as Iona as the 60-year-old Justice 
Bork c:\n be expected to serve. judicial re
str.tint wori<s for the liberals on most mue5. 
Amenc=-n courts .1re mostly conserv;,tive. 
AmericJn le-g,sLltures .are mostly libeni. Once 
it was the o<ner w;iy 11round, 11na it wn:1 in 
li~rals' intere5t to m:,ke courts more poweT'ful 
.111d l~g1sl..tures I~ powertul. But tod.iy liber• 
.1i,. h;we no re.:1:.on to look for .rusuces or 
c1..xtrineli to overturn wh.1t leg1:Jatures du. 
" ~oukl be looking ior justu.;es .1nd doc· 
{ .. , ;1r '4'111 let leg1:il,1ture,' ;11.:ti; :it.ind. 
\.,_,_,, . - ,y not be 00\1uus th.it ~sl.1tures are 

.xl;1v. e:.pec,:tllv to tho:ioe 1n the w:ir
rt . . t:,;1(1.Ioom:. 01 W:i:ihm~on liberal lobbies 
.... r.o 1m.11{111~ Arneru.:;m le~1sl:itures :,re peopled 
" , a: ,:.- '- ' · - '- .·. :-:,,:·er. .ind Jerrv F:tlwel.b. Out 
,. : ~~c~:-:: :; ,ei; : • . ,l.;:; .-~e Le:r.oc ~.,t..:i. ;i:,a 
tney u:,u.1Iiy choo:ie l1be:r:il le;icter:.. Here 1n 
Congre:.s. Jim Wnght-a ,ommmed liber:u on 
eronon111.::s. the onlv n.1ti0tlA.I pohtu:i.111 gutsy 
~nough co :,pe:,k out for :i r..,x increl\se. Mel .1lert 
to cwll libert1~ as well-sue~ Tip O'Neill 
Js Hoir..e -.pe;iker. In C.1ii!omi.a, WiUie Brown. • 
bnl.li.1ncty sli.JIUul black from S.,n f'r.lncisco. IS 
speaker. New Yant ':; speaker is ii liber.il Jew 
from Orooi<Jyn, Melvyn Miller: Pennsytv;uu.i 's is 
Leroy lrvi.s. 1 ~,ex from Pittsburih- Spe:1ken 
George Ke-.oeri:in o( M.lSS.1Chus.etts. Vern Riffe 
of Ohio. G.,ry Owen oi Micnig;in, Midlae Mam
g:m o( lllinoc.s. Tom Loftus oi W'ixrnin. and Jon 
M,lb oi F1onda are au Democ:ncs. liberm an 
most mu.es. and shall) politiaJ operators to 
booc.. Bill Hobby, who nm the Ta:a mate. a 
tile main ~ ~ for ~I mare an 
educ.ti.ion and wel!.re.· And 30 an 11 ~ 
states; but we'-.-e already coven,d the ltata 
where most Ameriam li't'I!. 

Compare these ~ture:s with the courts. 
Most f~ ~ges oow .are Reapn ai,poin
t.ee5, .and while the b.l.aru would be dlanaed if 

-iocnt won in 1988, that's not a ture 
The ~II by .a 2-1 YOte oi Chje{ Justice 

:-- .. ~· Sird l'w left the u.li!omia CDWU in the 
I ol poLucal ccn:servatives lor the 6nt 

._ • in 50 years. M.ario ~ in New Y ont. 
tw fo~ .a policy ol D0t ~tiai ~ "f) 

further any liberal ideoiogy. In the law 9Cft00D 
the bade.en d liberal .a,dx:w theories are on 
the de{en.,ive., and much oi the new debate is 
on the rigt\L The argument there is whether 
)Mises lhou.id OYe~m laws passed by the 

legiwtures a viobc.ian., ol eccnomi,c liberty. 
On that argument Judge Bork is clearty identi
fied u one who wouldn't overturn such laws. 

But the iibera.l:s who Are arswna apinst 
Borit aren't thinking about the cases seeuna to 
o~rth.row the _liber.u lnws ol tcmorrow. 
They're talking about dec:mons overthrowmg 
thf. O)Ctsemtive laws ol yesterday. (Most ludi
crous is the argument. advanced eYeSt by The 
New Yori< Tunes. that Borx might revene the 
1965 decision OYertuming the Connecticut law 
that banned contrxeptives. That's a danger 
only if you think that l0fne legislature is about. 
to pass a law baMinl candoms-not terribly 

• 
likely .at a tin,e when m.iny thinkcondoms .are 
our front-line protection alfi'in=it AIDS.) 

Foremost .1mong liberal:t' concems ia abor• 
tion. It wns me pro<hoice frOUP5 which tint 
loudly att.1ci<ed Bork and whipped the Demo
crats into line: the National Abortion Rights 
Act.101\ League snapped it:i fin~ and .Joe 
Biden. doing wh.1t he said he'd never do, 
)mlped. The · pro,choice c:rowd fears. rHiisti
c:illy, th.it Bone would vote to overrule Ro, & 

Wadi, the 197:l deosiof1 that overtwned .ail 
state an~;1bortion laws. We would be blldt. 
Ed~ Kennedy says. to the days oi tacx .. lley 
aboruons. 

This is nonsense. The YOt~ don't Tr.Int 
~bornon outta~ .me the mos..Jy liber'al ~ 
lature-s .1re not gcmg to vote to out!aw It. 
About a dozen states today pay for Med.iaid 
abortions for the poor; they're not likely to tum 
around and ~n abortion for everyone. Even in 
the ~ly dari< ages before ROI & Waiu. 
legisl.tures were moving rapidly towud lepi
ization. In the five years before the demion. 
legisiatures in 18 states with 41 percent ol the 
natica's population libmlimd their abortion 
laws. ol\en to the point oi allowing at,Jrtiaa an 
demand. On the day the decision came down. 
about 75 percent ol Americ::w lived within 
100 miles oi a place where abortianl were 

legal Other legwatures would surely have 
libenliz.ed their .abortJon laws in the legislauve 
~~beginning as the Supreme Court 
spoke. (Bob Woodwvd .and Sco<t A:mstrong in 
thetr ~ -rhe Brewen,• report that J~ce 
Potter Stewart. illiluenced by his dauihter, felt 
that few lesis,Latures seemed likely to amend 
their a.bortioo laws. On this political ~gment 
he c:owcln't have been wrcnger: the le-gtsl.atures 
were actin1 more rapidly on this issue th.an 
they have on almost any is.we in 200 ~us oi 
Ammc:anhisu>ry.) 

Today the b'"l:lems who ~ that legi::,
latures will put abortion.i.sts in leg iron::. .re ;ust 
as wrcng-as tJ\e right-<o-u!en .are begwung ro 
re:a.liz2. with a sinking hem. A decision ovem.u
ing ROI & Waiu would make pro<hOICe lobby• 
ists work harder in state legislatl.lttS, wtuch is 
where Justice 8r2ndei:s used to S,'l)' bbenl 
reformers should be busy worlwlg, and wowd 

• force II lot o( state politicians to t.ake a stand on 
an issue they'd prefer to straddle. But that's 
what lobbyists and politicians .are paid for. 

Boric is not aoinl to \lote to OYffllUTl the Civil 
Rights Aa (thouih he may say it me.ans what it 
says and what Hubert Hwnptu-ey said it me.ant.: 
that it forbids rxiaJ quoca.s), he is not going to 
Offl'tW1l laws that can't be justified by free.mar. 
lcet eccnamics (as Jud,e Rjdwd Posner wouid). 
and he ii aot Pl tc overturn the graduated 
n::cme tax or welfare programs (as University 
ol Chiaao pro{es.10r R.icharc! Epstein m:g:htl. He 
is not Fina to wnte c¢uons that give thou
Silnds oi ~uve and sometimes .mt pwn 
stupid state and local ;_tdges a nmnt to 
overturn la...,"i they don't like. The il.oe!"lls a.:-e 
no< likeiy to be ~te'.i .anotber Re:aga.r. l~.n
tee who wowd be better for them cr..n done.. 
They showd hope they're ludcy enough to lo.se 
their fight tc biodc his axmrmation. 

17w "'""" i., 4 ~ of tJw tditoriai pag, 
stll/1. 



lbr ~r\u !Jork limrs 
Bork's Evolving Views: 
Far From the New Deal 

By STUART TAYLOR Jr. 
SOf,ci.a1 LA n.,... ..,.,.. T,-

~,ASH ! SG70~ . Ju ly 7 - Juage Roll- ! 
en H Bork . whose nominauon to the j 
Sup:-eme Coi.; r t has spav,ned a blttl'r . 
ideolo~ical batt le between Pres1dl'n t '. 
Reagan anc Ser.a te ilberals. said toda v : 
Lhat he was not asked his views or \ 
asked t:; make comm11men1s on spe- · 
e1f1c issues before M r . Reagan chose · 
him last wee._ . 

•· Nabodv ~as ever on Lh1s JOb or any · 
other Jobs aske:: for any commit· 
ments.·· Ju jge a .::~k said In an hour· 
long Inter,:1e11, today . " I was never 111· 
1er...-iewec as to where I stood on any 
th ing " 

EUj!ene v. Debs soc1ahsm to a more 
conservative point of view 

qAs a Y ·le law prolessor he aban
doned ar. ehort to develop a compre
hensive ·· theory of when governmental 
regu lauon of humans Is perm1ssI0Ie." 

q He in1t1ally opposed but later sup
poned a key CIVIi rights la .. , 

QHe reversed his pos111on on some 
issues in cases pending before the 
L'n11ed States Court of Appeals for the · 
D1stnc1 of Columb1a, on which he has 
sat since 1982. 

Lengthy Evolution 

DA7E : 7·117 
PAGE: A-1 
Vlsll to Senators 

The Judge paid courtesy calls on ton 
Senate Repuohc.ans todav . The no m i
nee visited Senator Bob Dole, Lhe Re • 
publican leaeler: Strom Thurmond of 
South Carolina . ranking Repub l ican on 
the Jud iciary Com m1t1ee , and A lan K 
Simpson of Wyom111g, the Reputl ltcan 
wh ip. 

Both SenalOrs Dole and Thurmond 
spoke la ter on the Senate floor. urgIn12 
Democrats to complete the conf i r m a-: 
tion proc~1ngs in ume for Lhe open
mg of the next Supreme Court ter'.':", 
OcL. 5. "Toe country wil l suffer 1r the 
Qiurt 1s not at full strength ." Mr. Thur 
mond said. But there 1s a chance ti.a t 
the process will not even begm ur. : II 
September. Senator Joseph R. B1den 
Jr .. the Delaware Democrat who head; 
the Jud1c1ary Comm11tee. 1s 10 mee t 
w1th Democrauc members of the com 
m11tee Wednesday to discuss lhe 
schedule. 

Judge Bork was born March I . 1927. 
in Pittsburgh, the onlv chi ld of what he 
described as a m1ddle-class fam1lv . He Jucge Bork . whose pos 11 Ions on 

ma n·, lega i issues are -.:1de !;" kno11,-n 
from' hts years as a Judge anc scholar. 
01nerw1se !: ~ ll eel h1~self to quesuons 
abou, hts persor.a i backgrounel and tne 
evo luuo r. of r.1 s views He brushed 
8 11,·a, · Wlt!'. a laugr a ouestton about 
w netner . 1f con! :~med. he m1gnt ha ve 

5;: :7te s~~r,ses 1r. store !or :he Presi 
dent 11,·no ap;,01nted htm . or !T: :g~! even 
su~ ri se hi mse l '. Such has t>een the 
ca se for s.crr.e p~e,·ious Supreme Court 
norn i r. ees . 1nc lu::;ng Ear l v.;a rren. 

"' I may have given the 1mpress1on in 
the past that I was pretty confident of 
m y views and sull changed them ," said 
Judge Bork, known more for the ph1lo
soph1cal cons1ste0cy and rigor of his 
conservauve views Lhan for flex1b1litv . 
'"Your intellectual evolution. one hope·s. 

\

grew up there and m the nearby suburb ! 

of Ben Avon. His father was a purchas-

Che- .... , r: 2 "' icoune Gum 
·· , ,: ·..1. :-: :-... :- ~ s :;. :: . !r "": : S ~:;s~ d!? · 

u 11e-:! ne..,.spa~ ~ :nte;\·1e11, sin ce h is 
nom ;nauor: ·· 1 really don ·t kr:ow and 
rrr. not go1r:g to s~ulate abou t 1t. " 

The 60-vear~IC JtJrtSt an!wered 
questtons toaa y at htS desk. 111 rolled-up 
sh I:-ts I~ves . occas1ona ll v popp1r.g a 
piece of mcou ne gum in his mou th. an 
asn trav ll tt er ed ,.·tth c:gar ett e bu tts m 
front of hi m His once -red Brillo-pad 
hair and be:?rd were f ledced with gray ., j 

T11,·o secretanes bust led 1n and out of 
h is offi ce beanng telephone messages 
ll1'td Jud1c1al business . • 

Judge Bork decl111ed repeatedly , but 
wnn a smi le. lO answer questions that 
fl irt ed Wi th the boundaries of Lhe cond1- I 
uon he had placed upon the 1nterv1ew : j 
that he would not discuss his current 
views . current issues or · his nom1na- I 
uon. and that tha t his d1scuss1on of his \ 

1 past v~ws should be understood only 
as personal l'ustory . not as an index to 
his curren t pos It1ons . 

He did recoun t some s1gntf ican t 
changes II\ hi s views over Lhe past 35 
vea rs : 
· qWhtle ir: la"' school he converted 
fr:im a m ix of Se,. Dea l liberalism and 

will last as long as you do.'" . _ 
'"In 1952, I was out on a street comer 

w1Lh my wife. passing out leaflets for 
Adlai Stevenson," he recalled. "It was 
the years ·52 to ' 5 ◄ when I had thts ex- ; 
per1ence that changed my mind... I 

The expenence. he said, was an expo- 1 

sure to " serious economics: · largely at ! 
the hands of Aaron Director. an econo- , 
mist on Lhe Universny of Chic.ago Law , 
S·~ , :x> i '. Jcu!ty. !t ;i; .:;. s ·•a :: '. : 1e o: : li ke .; 
conversion experten::e . he sa ,.:. ,::;:--e . 
that maae htm see Ule worid .. alto- · 
gether differently." Toe central les• 
son : " A free ecanomv. wnhm obvious 
limns. ~reduces gre.ater wealth for 
people 1n general than a planned econ
omy does.'' 

His Nickname : Red 
Judge Bork recounted personal de

ails ranging from his childhood nick• 
name (Red) to how he nearly became a 
joumahst mstead of a lawyer and.how 
he h~d to argue his Ima case before the 
Supreme Court as Solicnor General 
wnh less Lhan a day to prepare. 

Judge Bork chafed a b11 at the label 
" conservauve " that has been freely 
applied to h1m. " I think things are a In
tie more ct1mplex Lhan that,' ' he said . 
" Just in general. you will find among 
liberals . you will fmd among conserva• 
uves. people m each camp who dis• 
agree • ·1th each other abou t a lot of 
things. some of them qu11e 1mporunt 
things ." 

He said at one point . "M y present 
pohucs are reall y not important to any 
bod v " 

He has often expressed the view that 
Jud11es should ngorously avoid 11low-
111g personal pohttcal views to mnuence 
Ule1r dec1s10ns. and should . rather, con 
fine themsel ves to mterpreung the m-
1.enuons of Lhe framers of the Cons11tu• 
lion and of Lhe le111slators and exe-cu
uve branch ofhcia Is respons1blP for 
senm11 soci al policy . 

1 ing agent for a large steel company, 
and his mother, before her marriage, a 
schoolteacher. 

He attended public schools , ranking 
at the top of hrs class . iorned the debat • 
mg team and gave up football as a 140-
pound sophomore because. he said . he 
knew what he was best at. He was .. ed1· 
tor-m-ch1ef of the school paper anc: 
class president. tha t sort of thing." 

He spent h1s sen ior vO?ar at Hc::n
k1s ; . a N~,._ £~2 i3~.:: =~~~~J· :-: - .. 
scr. oc ;. as the qua ,1 ::.- oi h:s ;,u:: :: : 
school declmea because manv of tn e 
best reachers were drafted for service 
1n ~·orld War II. ' · 

He Joined the Marine Corps out of 
"youthful vainglory," he said . He was 
training fer overseas duty wher. the 
atomic bombing of Japan ended lhe 
war. and he ended up in China for a few 
months guarding the Nauonal1st Chi
nese supply lines. 

'Your intellectual 
evolution, one 
hopes, will last as 
long as you do.' 

After the ,.-ar. he graduated from the 
Universit y of Chicago In less th:in tw o 
years and sent for an appilcauon to a, . 
tend Columbia Journalism Sch oo l 

"Thev sa id that if I'd go somep lace 
else to colle!!e for a while . thev d senc 
me an apphcauon blank ." he reca ii ea 
" Tha t didn ' t cheer me up. so I wenI tc 
law school." 



He entered the Un1vers1ty of Chicago 
Lav, School still "somewhere between 
a follower of Eu2ene V. Debs and 
Franklin Rooseveil~ I don 't know , New 
Deal." But in his uurd year. under the 
influence of economists including Mr. 
Director, his viewpoint began to 
change. 

A Different View 

"I think a lot of people in the law and 
econcm1cs movement have had that 
kind of an expenence," Judge Bork 
said. "They hn a social science which 
suddenly bei;1ns to give them an organ
i2.1ng ....-ay of look1:'!g at the world . that 
thev 'd never had before. and 1l does 
make a deep 1mpre.ss1on. and ll does 
have the effect of ma1<111g you see the 
world JUSt differently, altogether dif
ferently ." 

Judge Bork st~. however. that 
he was not among tnose theorists who 
saw economic anaiys1s as Lhe solution 
to every legal proolem. 

After law schooi. Mr. Bork went to 
work for Kirkland & Eilts. a prominent 
Chicago law firm. working on complex 

Jn a dec1s1on 14·r1uer: by Judge Rob
ert H . Bork . a Feaera l court backed 
the r1ph1 of bant:s :o offer 1nves1men1 
advice lo the weaitn _\' . Page DJ. 

ln1gauon especially anutrust cases. He 
stayed from 19.55 to 1%2. becoming a 
partner. 

"I reai1z.ed I ....-as going to be doing 
the same kind of Lhtng over and over 
a2ain . in different contexts. but roughly 

· ::- '· sar.-:~ ~--: ~: ·_-:::-:: ·· 'le ;;a rd ... an-: I 
. :- c.J 1::. ;,~.: .- ~ g:~e .:- :~ .a ..... ·,1.-i;.r. :..~:i: 
1 son of tr.,:,g 1:, r.: ,:ic. ; r.ad gone into rt 
with a rather moM'! 1111ellectual interest 
in ll. " 

After ser1ouslv considering an offer 
to be a wrner for Fonune magazine. he 
took a teaching Job at Yale Law School. 
He staved ~here un:11 1981 except for a 
sunt as Soltcnor General of the Umted 

. States and Acting Anorney General 
· from 19i3 to 19ii. 
, . It was at Yale. Judge Bork said. that 

I 
he "had time to try to get my ideas in 
order," sttmulate<:!° by "endless dis
agreements " wrtil his best friend. Prof. 

I 
Alexander Bicke l. one of the nat1on ·s 
foremost cons11tuuonal scholars. 

'Ht Was Right 
"I thought II was possible 10 work out 

a theory of when governmenlal regula
tion of humans rs perm1ss1ble, and on 
the other hand when rnd1v1dual free
dom is required ." Judge Bork said. 
"Alex thought that was wrong, that 
such a theorv could never be worked 
out . and after a period of years of 
teaching 11 with him. I became con• 
vmced he was right ." 

Instead. he said . "I came to agree 
,1,1th his article on Edmund Burke 's as 

. the proper approach to poht1cs." Judge 
Bork descnbed this as "a non-abstract 
approach to government and politics. a 
prudenual. balanced approach, the 
value of commun11v. the value of tradi
llon. a dislike for· sweeping abstrac
tions as characterized the French 
Re\·olution, a desire for a more hu
mane soc1etv than that kind of abstrac
tion produce·s ." 

Jud~e Bork noted a I 963 magazine 
article he wrote assailing a proposed 
Federal civil nghts law that would 
have barred owners of restaurants. 
hotels and other public accomodattons 
from excluding blacks. In his article he 
called it an un1usufiable lim1tat1on on 
the freedom of whues to choose with 
whom thev would do business. Todav. 
he called that view a manifestation of 
his then~xagg~tated commitment to 
md1v1dual autonomy against the state. 

Judge Bork declined to discuss the 
act that made him famous . his dis
missal 1n 19i3 of Archibald Cox as 
Watergate special prosecutor. on or
ders from President Nixon. -He was 
Ac:1r:g A!lor.- -0 : : G~~ ,-~:? ! ,1 i , ·. . _ 

be::.Jt.se 1....-0 s-.~:-rors n;.o ~~.; .• - ; 
·Tve testified about II ana I g .. ::.;~ i .: 

tes11fy about it again ." he said. ''I'd 
rather not run through it now." 

Judge Bork denied a report in Time 
Magazine that he was "agnostic" on 
religion . "That·s wrong," he said. "It's 
a very complex subJect about which I 
think somettmes. I am not really an ag
nostic. On the other hand. I haven't got 

1 a simple posn1on I can lay out for you. 
jNor do I want to. It's a fairly mumate 
i thing ... 
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. Right and wrong 
ways to combat , 
the Reagan court 

Upon heanng the n~ of Robert Bone 's 
nommauon to the Supreme Court. Sen. Edward 
Kenned\ -.a.as not shy a.bout his reac:tJon. WRobcrt 
Bork 's Amenca 1s a land 111 which women would be 
forced into bac.lc-alley abortions. blacks would 5.lt at 
~t.ed lunch counters. rogue police could break 
do\l,n citizens' doo~ in rrudrught raids. 
schoolchildren could not be taught a.bout evolution," 
Kcnnedv reported. He might have added that a 
resemblance between this fictional character and any 
person, livmg or dead, is purely coinCldcnW. 

Bone is a I~ thinkCT of inteUeauaJ distinction 
and scholariy renown. The disadvantage of being 

Stephen Chapman 

selected for a poSition equal to his talents i.s having 
to be Judged by people who are noL 

Democrauc Sen. Paul Simon of Illinois. an 
unapologeuc ideologue of settled conviccons, had his 
own doubts about Borlc: "ls he too rig1dly 
idcoiogicaJ: Is he opcn-rrundcd:" Simon should be 
.consoled by the knowledge tbat Bone won 't prove 
am- more 1dcoi~cal or cioscd-rrunded than 
-:--":-. :.: ~ood \1 an.-.~ or w tiliam Bre:-man. tho\lih his 
,~:-.._, · · .. li.i be 1e:s.s cong::naJ : ;J the Le:'-_ 

Tom: arguments have been ma.de by those who 
oppose Bork's e!evauon to the Supreme Court. The 
firn 1s that he is an extremist. The second is that he 
disgraced himself by firing special prosecutor . 
Archibald Cox dunng the Wate?lllte scandal. The 
third is that. as a member of the coun. he w;iJ vote 
m a way that most .Democrats won 't like. This last. 
unlike the firn two, has the virtue of honesry, but it 
rests on a novel idea about the Senate's role. 

Bon: is undoubtedly conservative in his views about 
the Consuruuon. This indinaaon shows itself in h.i.s 
overall philosophy, which holds tha1 the couru 
should overrule le&i,slative and e,u:cutive decisjons 
only when th~ have clear textual authoncy to do so. 

1 t is also rd'lcc:ted in his conclusions about specific 
issues.. He ~ with the 1973 Supmne Court 
dccsjon lcga.lizmg aboruon. ~ ev1dcncc illegally 
obwned by police shouldn't alwa~ be bamd as tnal 
ev1dence. proposes to narrow the I st Amendment's 
free speech protections and secs no constiruuonaJ 
proteaJon for homosexual acts. 

But Bork ~arates his p('!iticaJ prefem'la:s from 
his consututionaJ judgmen-... The Bone who say, 
sexually expliot matenaJ i.sn 't prol.CC'ted by the I st 
Amendment is the same one who as solle1t.0r general 
dropped ~eral obscerury pf"OSCC'Uuons. AJthoug,h he 
has endured much pn::s.s abuse. he 1s distrustful of 
libel actions. Despite his fervent defense of the me 
market. he thinks the Conmruuon allows ~vc 
rcgulauon of commm:c. 

But Bork is no more an extremist than Ronald 
Reagan. who has been twtce elected Pr?:Slcfent by 
l3.1ie maJlin.s-unless Kennedy wants to lllUe that 
the Amencan people ~ right-wing nuts. Even by the 
more liberal standards of law school faculucs. Bork 1S 
well withJn the boundancs of respectable thJruang. 
His vie"NS on the 1973 abortion ruling, for example, 
~ shared by many liber.u scholan who don't want 
aboruon banned. 

The Saturday Ni~t Massacre is an equally empty 
is.sue. Only a lunauc could believe that Bork fired 
Cox to help himself or to frustr.ne the mvesnganon 
of President Nixon. Bork had to be talked out of 
resigning himself by Elliot .Richardson, who had 
resigned raµ1er than fire Cox. and he suca:ssfully 
pressed Nixon to appoint another special prosecutor. 
Rjcliardson now pr.mes Bork for his handhng of the 
mmcr. 

That leaves the argument that Bork should be 
~caed because-he will midcr verdjc:u that Ted 
Kennedy and Paul Simon won't like. G~ted. th.e 
Senate has the right to use any grounds 11 wants m 
evaluaung judicial norruncc:s. but It has. a clear · 
tndition of letting the p~dent have hJS way on 
their Judicial philosophy. 

KeMedv's fondness for idcolog:icaJ criteria is newly 
acquired. Back in 1981. he and other liber.u senators 
scoided cor...crvat· ·:-s who raµrded Sandra Dav 
O'Connor j past ~ .. .:;;:,ort oi aoor..Jon as ,;ounas fo r 
voung against her. 

Bes:ides, unJess the Democrats despair of ever . 
regaining the White House, .they should thJnk tw1ce 
about ovCffllming tradition. When .Pn:stdent Dulwus 
names his replacement for Jusuc:e M~. 
Democrats will prefer a deferenaal Senate. If they 
rcJect a qualified nominee l0 the court because he 
holds unwelcome beliefs. they may find the · dccslon 
coming back to haunt thCTn. 

By all established criteria.' Bork ought t0 be 
approved. If the Democrats don't like the court's 
maxeup, they should work l0 dwlge 1t Just as . . 
Reagan clwlgcd iL The nght tooi for that job IS not 
the confirmanon power but the ballot box. 
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~hoes of Watergate 
Historical news qui%: What do Robert Bort and · 

Maurice Stans have in common? One answer is 
Watergate. and now there is another one. In tbe last 
few days Prestdent Reagan has nominated both men 
for Federal office. Mr. Bork as an appetlate judge ill 
Washington. Mr. Stans as a director of a Federal in
vestment corwnttion. At this point the pantllels 
abruptly stap, 

Mr. Bork Is the man who canied out President 
Nixon's command that the Watergate speciaJ prose
cutor be fi~. in the famou.s Saturday Night Massa
cre of October 1973. He was bitterly assailed at the 
time ("Nixon's Bort is worse than his bite," read one 
poster), but he had a principled rationale. He might 
not agree with a -part.tc:ular Presidential order, be 
said. according to one account. but nonetheless felt a 
duty to carry it out. 

Mr. Bortt, moreover. is a legal scholar of dl..stine
tion and principle. For imtance, he opposes the vari
<'.r.l..'- c -:ur-:-strppi.ng tnlls that hsve been i.:1troduc.ed u, 
C.,--n6-~• a braver ;x,sa:~;n t."..ar. any so !r.r we:: by 
hts Jusu~ Depanment sponsors. One may dltfer 
heatediy with him · on specific wues like abort.ton. 
but these are differences of phil090pby. not principle. 
Differences of phi10&0phy are what the 191ll election 
was about; Robert Bork is. given President Reagan's .· 
philosophy, a natural choice for an important judi-
cial vacancy . · 

1'be same cannot be said about the appointment 

of Maurice Stans to the Overseas .Private Investment 
CorporaJion. lt is a much less important job, a pan. 
time, two-year tenn on a 15-member board oon
cemed wtth foreign economic policy. Still, the aomi
nation probably makes him tbe first penon With a 
criminal record from Watergate to be nominated to 
Federal office. . . , . 

It is true that he was acqwtted of obsmlctmg jus
tice and other cbatpS related to Roben Vesco. t.be 
fugitive financier. But be also pleaded guilty to fiw 
misdemeanor charges of campaign contlibution 
Yio!at.ions.in the 1.972 Nixcn campaign. M finance 
chairman. the former Commerce Secretary 
squeezed a record $II> million out of contributon. · · 

• 
Clrcwmt.ances suggen that the White Howie 

wanted to hide the nonunauon. It Cras announced at 
the most sluggl.Sh time, oo a Friday afternoon, em
bedd..ad am<J:- ·: a dozen othe!' appomtmen ts. and w, tb
ouc e,q,lanauon. 

· Camouflage notwtthstanding, the nomination 
conveys dismaymg signals. One is that the Presi
dent; wary of formal Watergac.e clemency, is willing 
to give a back4>0r pardon. More troubling, It 
implies White HOU5e indifference to the campaign ft. 
nance law. Why, lnvtting these inferences. did Mr. 
Reagan make this nomiDauan? It reqwres am.finna• 
tion hearings ; perhaps the Senate can find out. 
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The inevitability of Robert Bork 
Ever since he went onto the federal appeals court 

during RonaJd Reagan's firn term, Judge Robert Bort 
has been thought oi as a Supreme Court justice-in
waJting. That is simply because he is so clearly right 
for the job. . 

Though he has taken public positions and -written 
judJciaJ opiruons that have upset political conservatives 
from ome to ome, his I~ philosophy fits 'Wlth what 
President Reagan h.as alway~ said he wanted: Judge 
Bon: has been consistently 5.ke?cca.l about using judi
Clal power to set sociaJ policy. 

He does not ~Y away from c:nf orcing the provisions 
of the Conrorution against political inCUJ"Slons; he has 
been vjgorous in protecing poliacal debate against 
government regulaaon, for ~pie. But he has no 
taste for extendmg the read, of the Constitution be
vond the values 1t announces in the text. This is why 
he has been cnacal oi exte1dlng the judge-made right 
of pn .... -acy. 

·A former professor at Yale Llw School, he has the 
intcllec:ual strength to be a fonrudable spokesman for 
this point of vj~· on the court His scholanrup both 
on and off the bench corr.:r..ands great respect even 
among those in the legal proiess10n who do not share 
h: s V1ew"i . And he has a ...,,n--·, direct and o~ eio
..,~=::: ·..1..-::i.-.;.; srvie :. _: g:,·e :-.:s o;:.r-.10r~ spcc"..ai force. 

Judge Bon: ai.so has h.ac ;,rac:?::i.i expenence in gov
ernment. A.s soue1tor ge:-:c:ral in the Nixon and Ford 
adrrurustrauons. he ran the office that argues the gov
ernment's positions in the Supreme Court. He also 
served as acung attorney general during the Waiergate 
tempest, and dunng Ed-,1.ard Levi's term as attorney 
general he was a close W'lSCT on a wide range of 
lSSUe5. 

His record dunng Watergate surelv will be examin
ed dunng his confirmanon heanngs because he 
gained notoriety as the man who fired the first 
special prosecutor, Archibald Cox. Opponents al
ready are· lining up to trv to discredit him in this 
way because they are air.ud he wouid swing the 
court to the rig.ht. And par'"'-.sans will do anything to 
make the confirmat1on of a strong conservauve diffi
cult. But a fair appraisai of Judge Bork's ser.icc 

during Watergate will conclude tha! he acted with 
integnry and honor throug,houL 

When President Nixon ordered Am. Gen. Elliot 
Richardson to fire Mr. Cox, Mr. Richardson resigned 
bcc::ause of a commitment he had made to Coni::::ress 
not to impede the special prosccut0r's work. William 
Ruckelshaus, depury anorney general, al.so refused and 
left office. Judge Bort had made no commitment and 
recogniz.cd that the president had the authoritv to re
move Mr. Cox if he chose. He pwmed to · do the 
firing and then resign. But Mr. Richardson talked him 
out of resigning for fear that President Nixon would 
appoint an acnng anorney general from the v. rute 
House staff. 

Judge Boric took quite a beating at the time, but his 
actions left a strong individual at the Justice Depart
ment to hold it and the special prosecutor's staff to
gether and to push President Nixon to ~lace Mr. 

· Cox with_ someone of equivalent integnry and skill. 
Judge Bort bas nothing to apologize for. _ 

Though liberals are gearing up for a fight and a 
number of Democratic presidential candidates. in
cluding Illinois Sen. Paul Simon, will have ke-,· roles m 
the process, it will be difficult for anvone to find a 
reason for the Senate net to confirm Judge Bork. The 
pnne1pal ob:~on to him is that he is a Judlc:2.l co1:
se:-vacve, wruc:: :s no: an :r:::-;c:-r~:: ~:..:sc-::-.. :-i:.·; 
VJ~ are well ...,,:.'Un the rnairSJCam -oi A.rr::n:an 
jurisprudence; in fact, as a scholar and judge he has 
helped shape legal thinking in many fields, including 
constitutional law. . 

Senate Majority Leader Robert B'vTd has threatened 
to stall the confumation because he does not believe 
be has been getting cooperation from the White House 
on other maners. That is irresponsible. The Senate 
Judiciary Commmec hearings should be thorough. but 
they ~ould not be used for grand.standing or delay. 
There is no reason today why the court should have to 
begin its fall term short-handed. 

If the members of the United States Senate are as 
intellecrually honest as Judge Bork. they will have no 
cho1t% but to consent to placing him on the court that 
he bas scc:med destined to JOlll. 
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!.-~,o r u/ P..: bi 1c La,,.· at Yale l ' ruvenity Mr. Cox as special Watergate prosecutF 
anc! a con..~rvat 1ve law scholar . sa1d : tn the "Saturday night massacre." The : 
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. 1t 10 oeha,·e properiy . shou ld we &dopt a . heanngs, 'llfhicll a~ sclle-duled to reswne , 
pnnc1ple which contains within it the , in the middle ot June. These were Profs . . 
~ of :ne destruction of the Court's en- Robert Nagel of the Cornell Univenlty · 
:1 reconst 1tut1onalrole ." s Law School. and Basile Uddo of the ' 

"1r Cox. a Harvard Law School profes- · ~la Uruvers1cy Law-School~ 
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1 

measure before Congress "should be re- . lord. James Mohr of the _ UnivenitY-DL 
Jl"C t~ a.s a radical and dangerously Wl- Mary land 1n Balttmo~. William Marsh- , 
pr:ric 1pled attack upon the founda!lons of ner of Christendom College 1n Front ' 
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At issue 1s a bill sponsore-d by ~nator !'-oion.hwestem Univentty. 
J esse Helrns . Republican of !'-<onll Caroll- Cr1lJcl1m for 8111'1 Oppooenta 
na . aria Representat:ve Henry J Hyde , Professor Uddo said tt wau Wlthin Con- :. 

gres.,'5 power, "au a co-equal branch" of .'.. 
the American Government, to "decide a 
question not answered by ·anappllcable
Supreme Court de<:ts1on. " Profeuor i 
Uddo wu especially caustic about leaal : 
e,cperu opposing the bill. 1 

He !Lngled out Prot. Lau~nce H. Tribe, : 
a Harvard Univenuy constitutional law •,' 

. ,~_!!Hat, who recently told the panel 
that U'iere was a "~r-voteoes-t 
•morli "virt\&&Jly all careful atudenta of l 
the ConsUtuUan"_oppaetna the bill:_.,_ --·,J. 

Profesaor Uddo aatd : "The on~ 
I 
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Nev. Challenge Focuses 
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lh ~Tl-ART TAYLOR Jr 
":- ·• · ... , ...., .. _ •~ r--

... "- '> H!~.(,TQ:--.. March I~- An ellon 
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, .. ,p r,•-,._• ( .,ur1 .ind lower Fl'<l~ral Court~ 
•' ;·.i ~· ,<1 1• :,,, r. · " C.l~ 1n,·01,·1ng school 
, ., ·. ~, •,u, .::)l ..lr.•J dbt1r1 11 1n coul.j iead 10 

' c..:i ~ ... crcr : ;, : , hd1 ,n Go,·emment 
.- "•-<: ► .. , a~d :)a !anc~ . 1n the 
·,·,e .. ,, r conceml'<l lega l e,o; -....... , 
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,nal)SI\ '. ! '. he bi ll s pa~s and are 
•.1:,h .. ,d b)i the Supremt
Cou n a~a1n~t const1tut1onal 

, ~--' l"c: ;te~ tht• v wou 1d a lso apparently 
•e~ c: ::i en forc:em!!'nt bv , 1ate courts of 
c'>r '!,c1 r.l,( ,n1erpre1at,"ons of the same 
p n ·, ,,, on., o r !he Ft"dera l Const1tut1on . 
,- .. r 1r,,. r, r; 1 11me since 1t was estal> 
ts ht"d •he Supreme Court would be 

;-- ,,,.. .. r ,t"'\., t u rev iew dnd resolve confl1ct -
,n"' ,:a1e cuurt n..,1n£S 

" prnpo<.a : b, Senator J~ Helm!. 
P . .- <; t'> l:c an ur ~ o rth Carolina . to take 
a .. ,. .• f-t"<lera l court Junsd1ct1on over , 
,: die- ;, Jans for schoo l pra~er ~ tht
:, .. rd !P ,n !9'"'9 but d1eo 1n a House sut> 
•,· .; ~ . :T. : I '. !"" !.1s t )it'&r Opponents fear that 
·• ~a ..- oe a , rf1cu it in tt'l1s year ' s more con
.... r-d :"·t' Congn.-s.s to stop lhl.S proposa l 
,rnd ot nf!'r; 1~at ·.-ouJd take away F~rai 
ruu n · ;.i :-1sd1c t 1on over busing of school 
c~: :c ~r for d~gregat1on and abortion 

~ .. :-w-:o ~:'7". : :~ ~ -.ea:--:r.g.s n t ~ r-! ~1...1.S':' 

a,c xr,d te .iw,~ . .1.-y C,irr.r.i:t : e-e:s :na y 
:::,,-g ;r. nex t inonu, on more than a do~ 
t,, , is :n , mpo5e ~t nctions on Federal 
, ,><.Jr :unsct1ct1on 

fhe const1tut1ona l1t y of th- and s1m1 -
. ar propao;als has tx-eTi debateo by 
<cnu i,rs as well &S members of CCJl'lire.5 
r0 c jl"("adeo; TI->ere ,s no defin111ve p~e
<.l er. : Al~ CCJl'lires.5 has broed 
;:,uwer< to regu.tate L"le lunds of c.a.ses that 
ma\ be decided bv :he Federal courts . it 
has· refrained for· more than a century , 
from enacting legislation designed to pre
vent them from enforcing constituuonal 
ngnts declared by the Supreme Court . 

A! the checks and balances system 
e-,·01v~. Chief Justice John Marshalr, in 
the early l!,'.)() 's, ~rteo the supremacy 
u r the F~ral 1ud1c1ary over ~ , 
and t~ states in matters of consmuuonal 
1nterpretauon . 

nus year. accorotng to Carl Anderson, , 
and aide to Senator Helms . "Ulere W111 be · 
a ~now etfon'" by co~rvatlves to 
eruact l~islauon restncun.g Federal , 
court J1Jnsd1cuon OveT school prayer and · 
bwtng , -~ In which ~ Nld ~~~ ' . 
preme Court had "usurped powen DOt I I 
granted LO II by tile CQl\arnuuon."--- - . 

·• ,1,e·re a lot stronger uu, year" on 
th~ is.5U@S, Mr Anderson said. He said ' . 
that Senator Helms and other con.serva
tl~ leaden would probably not push 10 ' 
hard for Jurudlct tonal restncuona wtth 
~ to abort Ion t:>ec. use they a r-e con- · 
centraun.c oo a bill that would b&n abor-

n"'!pN· : 10 abon1vn bl!'Cai.~ Lhey are coo
c...,trat1~ on a bill that wouk1 b&n abor
t ll.W' 

TIit' 1mpetw for the bills restncttn, 
F~ral C0W'1 Jun3dlcUon comes from I 
mar,y ~rv•u~ ou1rage ~ Su
preme Court dK1s1ons ~r 20 years. '!be 
Jwt1ces !\a""' prohibtted prayer 1n public 
sci'loo ~ u &fl wx:oru t l n, ti ona I .. es ta bll sh
m en t of religion ." have required bl.&1n, 
to oes.eg~ate public sci'lools . and have 
struck oown sta te la~ M!:!tnct1rt3 the 
ng.'it lO abortions 

Unl 1ll:e pending propouls for con.stltu-
11orul amenclmer.t.s. leg1slat1on r-estnct-
1ng F!'dl"ral cout"l.Junsd1ct1on would not 
11: ~ t :y overT'Ule t~ pM!'CedenLS But tt 
..,.iu ld remo~ t~ aut.hontv al lb! Feo
e ra I Court~ to enlorce thf!'m · 

trowd L.eav" It to Slate Couru 
T"\ 1~ WO\J ld lea,·e tt to ~late couru to en

rn rce their owr, interpretations of the 
L,,n,,tttutwn tn th~ areas. applying 
p~vtou., Supreme Cwn pre-c~\5 or 111 -
n.,n~ t~m 

Th(- pnmary attracuon oft~ b1ll5 to 
-= ~rva11,-es 15 that t.My wou ld be easier 
to enact Ulan con.stttut1onal amendmenu. 
wl'tid'I ml.l!t be approved by a t'WO-trun:15 
v-o<e tn each H~ ol Congre:55 and rat1-
r1eo ov 38 ,,ate, 

~- coun junsdirnon bills would be
, ome ,aw if pa.s.~ by a ~,mple maJonty 
" I !!',.,.r, House and Stl{Tled by the P~1-
den : subJl!'Ct w Jud1c1a l 1"""1~ of thetr 
c"t )f\.St I tUtlOOdJ lt'V 

A. :thou~h Cong~~ has no power to 
o"errule try leg1, l1t t 10n Supremf!' Court tn-
1 ~rpretat1on.s . the Constitution states that 
: he Supreme C~rt·s iunsdicuoo over 
m()f.t ca.,es 1s subject to " S\ld'l e,o;cep-
11nn~ . and under such regulations . a:1 the 
Congres5 sna li make. ·· The lower Feo
!!'ra i courts were established t,y C~=
not t,, the Con.st1tut1on 1t.se if. a.nd Con
!'~ · nas tradlttonally de1erm11~ "'l"Ult 
,c,:n.:..s or ca.se may be brought t>e!ore . .,..,.,., 

, 1r •5t9:\-' "'- '!V" 1,-.\(lCi i ll t ·J ~ fl.r-.! , c .. "'-.'"' . :l. """ 
-. -... , ~ •~ r·:-.,: C~.ir :e:-- E R ., !' .Jf ~ .
'.•"~" l.d"' Scnoo1 read Vic:se pron s 1ur.:i 
tlS g1,1r.~ Contt~s po~r to stnp the 
Fe-dera i court5 of Junsdlct100 o,·er Ju.st 
al"x.J\.. i ar. v corutttu t: ona : is.sue 

Vie• ot Yale PrvfN&Or 

· ~p •nec,:< , ,( t~ btl :< , ons ,der t~m 
:rw 1,e "o..J pmbablv· W1C1lf\,t1 t1..tt0na l 

,, f'r• , f R i> t°>(-r1 I-+ Hork uf Ya l.- l...aw 
"-t, '.•, -. ; lt1 ( I f 

i' -, : ~e :-.... 1r l \\1 rk . J L-L~ -~:\!l ': "·~ ,.~C' 
..,. ~~-u lis 5'111, 1 tl1 r (" ~nera i i..--..le-r P~, . 
J .. r · s 'si< un and Fo rd . c 1uc: :!"C '.l'le Su, 
:-, ~e:":" r c· ,'Un fo r · •e:11C~ lr1/l, : 1, man 
::ate :n , ts a«ts1ons on libon :or an<l ~ 
. r. /l, But he opposed cong~s1ona , a ! • 
: acll.5 on :un!<1Jct100 a..s a ·c-..:-e t.':at ~a~· 
,t' ' a p.n!'C~t more damag11'1,i tl':a n : .'le 
""rong Supreme Co\Jrt dec1s1ons 

l :ber-als who app iaud !Ml" Sup~r:ie 
, •"-!~ ~ lk><: ~ion, on !IChoo l rn ve-r ~ 
::-.1( .'\nd abort1un are ti ll : he mort> d :.rr..N 
" ' whNt Jnnn Sha t tuck . a Wa\l\ 1r.11: tor. 10 1>

.:w ,~1 lt1 r rne- .'\mencan (1,·1, L1'."of'~ •~ 
I """' .... 11~ thf" ·· .. 111,11., "" 1r,,, IIIUt"Pf't>d -
,. , . , ,- , ,f l hf" t-,...J,-r" I ,0<irt1 t'tv ,-, .,...,.r.1 
I I .. r, In\ ' '",,.,...,. 

1r l ,.,, ,"'!U , ti,,.r ■ \\AU I••· a! ! f'9f1 ' t" 1! ~ 

I ,• ""'I ' d,t" , . .... , .. ,.1 "111111 ur il> c ,r l"~r 
11 1 t"'1d111\r ,pc,· ttll ,.:,•ut1tutl,•1a l r :1~ •. 1 . 
"'1 , ',l'\a11ud1o sa,J . the- Sur,....me L.Oun 
,huu.ld ~tnkt" them down u v1 0 ,a 1, r .(! ~ttl , 
tN' const1tut1onal provtstoN Of'I •h1Ui : 
th~ ngnts are ba~ and the pro,,·1,ioo i 
m1tk1~ the Cons11tut1on \.f'le aupreme 1 

la.., oft~ land ·· 
I 

-· .... ····--·-•----~ .. ,,. ~- ..... I 
1--J 

I 
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Republican Senate conservatives are signaling Reagan not to send up the ~ame 
of Robert Bork for the impending vacancy on the Supreme Court. The 
r1ght-w1ngers vow to fight nomination of Nixon's former solicitor general 
because he testified against an ant1-abort1on bill decreeing that life begins at 
conception. 



Washinqton °ost Editorial 

Dece~ber 29, 1984 

Posters in Metro 
'- '-T IRED < ll-' THE J,·lh B, ·111 l<q111hli.- ; .. ~tra1~tforw;ird .1nt1-Heai;::in ,,.1.11cml·nt th:11 111,1<!,· 

a,,.h artJ:,t M1d1.1,·I Lc·bron ,111 .111 anti- no prch:xt of ob,e,ct1v\ly . No reason:ible pi:rs- •11 
Reag~n po,,.1er hl' -.oui:ht tn <11,plav in would h:tve thought the scene portr.iy~ w:l'l, 3 sin

\lctro sub...,·av station:,. Thl· phnt o m11111 :1i.:,· unrlc·r i,:le photoi;:raph: the hghuni: was different in the: 
this headline shows the pres1dl·nt and ., num~r of two halves of the picture. the f1i:ures were not in , 
adm1n1strat1nn offic-,;ib ,,..,_,;i1C'd Jt ., 1.1hl,• Lid,·n v.,th propnn1onal i;iz~ and the artist even offcr1.-d to add ' 
food .ind dnnl. . Tht.' men are laui,:h111K . . md tht' a dii;clauner stallng that the :iet."ne was a compol>ale 
pre51dent 1,,. pomtmg to the ni:;ht side ni thi: poster of photographs. 
where another picture oi poor people and r:11:1al m,- But Jud~ Bork and Judge Antonin Sc:ilia-two 
nonties 1s displayed . of the court's collllerwtive members-would have 

Metro affioals. who ~u advt:r1.1s1ni,: to pnuucal and reversed Metro's action on even broader ground:» ii 
advaacv groups. refu9ed to rent ~e for thi:s pa,1.er at had been nea:mary. · Both beiieve that an aRfflCY 
on the grounds that 1t was dece'l)CJ~. ~ -otht.-r day. of a pobual bnnch ol government cannot impose 
the U.S. Cwrt ot Appeal:; rult.-d that Metro had V10- prior restmnt on the publication ol a political me
lated Mr. 1..eoron·,,. nght to fn.~ spam sage even ii that me.sage• fabe. Nothing compels 

This country . the Supreme Court s.11d :rn years Metro to 3CCe1)t political advertising (or subway , 
airo. has a '" profound n:iuonal commitment to the displays. but once the decision is made to accept , 
pnnc,ple th:it debate on pubhc ,s,,.ue:. ,,.hould be some of theie statements. public officiali. cannot · 
umnh1b1t1.-d . robu:,t and wade-open... Public agcn- pirt< and choose what messages...att...._ acceptable on 

. c1e-s aUocatini;: pubh, ,,.p,ll'e for tht' l'xpre:..s1on of the ballls o( sut>,ective judgments ofwtl:rr ill "den
pohuc.al ~,~· ~ h:ivs a ~p..•.:ial obllgauon tn protect s1ve. exagger.ated, distoned. ·disceptive or oifen- ! 
th~ nghts. s1ve,'" u the Metro regulation allowed. Th.it ill an I 

In this C3Y: . Jud~e Robert l:lork "'TOil' . 11 wa,,. interference by the ~nt with a citizen 's 
easy to ~ whv the ,em,orsh1p WJ:, unwarTant~ . ·. nght to engage ,n free polital discourse. The1 
The po:, ter w;i:, not d~epuve _ at JIL 1t was a ':· court 's mt.'5Wge i:; dear and it is right. --- ; 

,. ' ' . 
'--

\ 



.\ r1
J.i

l ;i
t~

ili
;J!

W
~t

iJ 
i l~

JJ
II

 li
]J

t; i
:11

1 j 
i1

1J~
i~J

iJJ
 !i

!i
 il:

~··
11E 

l~
J1

 ~1
~:-

:1 
• h"

1 
i;1

fat
1~

s1
iJ

.,~
B

(i
1
f1

)~
,.,

•i
5 il

i!~
t!1

11
iii1

,f1•
 ls

ie
lr

••
~'

 
1i

!r
f'i

il
l 

. .
.,, 

:11
 nuu

:1H
!Hi~

,1 1~!! •!~
!ih 1

1;1
11:

n u1
~1n

1 11 nil!
 tlji

;Jm
 ~,· 

1 m
 

sf
l-t

!ir
(!

u•
al

f 1f
 ·'U

l!i
 ,,~

1"
1•

1il
;1i

?ri
!h1

· lj
· 

!f_:
;: 

t 
il12

11·
11 

01
1·_ 

!:!
 

:1E 
~•tf

iP!a
fihd

lm 
ili!l

!lu
n I

f !,~
!~~

ill m
llda

:I i
i 8

 l~1
L;l

s:J 
I ;i!:

 
11

1~
1it

11
~1

11
s~~

n~
I!-

il,
J(

lll
lll

fll
lii

lif
 ii!

II
 111

11J
'"li

j' Jl
i, 

1'' 
I'~ t 

., 
1 ·

 S
J i~

c-
1 •

 'C
 

... 
i'

s
 1 

•I~!
. I• C

i IR
 

I 
. 1~

 I a
 C =

 • -
6 

i 
'1

 I 
1 ·

 f I 
J 

ii
i' 

J 
t 

. B
 o

. c
:r 

-
. 

' 
-1 :

:, 
; •-

,!l
l!!

I:?
, =

 ~1
1r~

!.:,
~~

la~
il,1

,;;!
::1

:i{
u~

L~
t1i

{~
. I!

 ;J
 

[f
t~

 
· 1

0 
·. ~

--
. 

d !
li

 
I g

 . -
~ 0

. 
!I

i 
~ 
~ 

S 
of

tii
!m

 m
mm

m~
um

am
 :m

t m
mm

rnm
m 

I·'
~ 

\ If
 

:i! D
I 

~
 

D
I ~
 d ,a
 

)
: :! 3:
 ' l:
 

0 ~
 

t,
 

),
. 

."<
 

t,
 

D
I 

0 til
l 3::
 

llt
 

El
l :v
 ... p i' 



. I u ! ·. I·, 
J ~ I 

Judge Bork on the Bench 
A :-10'.\G THE ~1:\NY. docume1ts that will 

be con~idered by the Senate during the 
debate on Jud~e R1>bert Bork 's nomination 

to the Supremt' Court art- the opinions he has 
written during tile past five years on the U.S. 
Co:.irt oi Appeal:., for the District of Columbia 
Circuit. There are 138 of them. In themselves 
they dJ r:0t gt\"c a complete picture, since a 
pdf!E: · s w,::.,rk proch.:ct is determined by the kind of 
c1ses he is assi~ned. In addition, an appellate 
cot1rt jucge is bound to follow precedents set by 
the Supreme Court even when he disagrees with 
them. so his own personal views may not come 
through. Still. amid the many dozens of cases that 
are oi very little general interest-and occasion
ally stunningly boring-some consistent patterns 
are d1scern1ble . and a couple of cases are espeeial
ly irneresting. There is much more to be explored 
on the subject of Judge Bork, but today we take 
up some aspects of his Court of Appeals record. 

It has bt-en said that despite some sharp philo
sophi:::al divisions on the Court of Appeals, Judge 
Bork is personally popular among his colleagues. 
He has also agreed \\"ith the more liberal mem
bers of the court on many occasions, usually in 
, - , 0 .:-s o.-i c1ppea! from fe:deral agency rulings. He 
1 > gerxrc1lly been :;;uµ p•Jrnve or agency dec1-
s1ons, aria m crmunal ca:;es he most often ruled in 
favor of the government. His opinions reflect his 
view that not every problem in the world should 
be resolved in court, and...he has ruled often to 
dismiss sum for lack of standing. These views are 
most strongly reflected in quasi-political cases 
involving such questions as committee assign
ments in the House of Representatives and the 
U.S. role in Et Salvador. He ruled that the federal 
courts were not the place to resolve these prob
lems. 

Two areas of judicial philosophy on which Judge 
Bork has written major opinions are of particular 
interest. The right of privacy is the principal 
underpinning of the Supreme Court ruling in Roe 
v. Wade, leg,liizing abortion. If there is no consti
tutionally guaranteed right of privacy, state legis
latures would be free to prohibit abortion. In 
Droncnburg v. Zrch , a 1984 case in which Judge 
Bork \\Tote the opm10~. a dischar~ed Navy petty 
officer challenged his dismissal for homosexual 
conduct on groW1ds that such acti\ity was protected 

h:; a cons:itutional right to privacy. In ruling that 
this actirny was not protected by the Constitution. 
Jud~e Bork wrote extensively on the right to 
privacy and· added in a footnote the comment that in 
academic life he had "expressed the 'view that no 
court should create new constitutional rights" (like 
privacy) but conceded that these views are "com
pletely irrele\·ant to the function of a circuit judge." 
The Senate wi:ll want to ask him how these views 
,viii be reflected if he becomes a Supreme Court 
justice with the power to overturn earlier rulings of 
the high court. His attitude toward overturning 
settled cases is one of the main subjects that needs 
exploring. 

In another 1984 case, Oilman v. Evans, Judge 
Bork \\Tote a concurring opinion setting out his 
"iews on the First Amendment. In dismissing a libel 
action brought against the columnists Evans and 
Novak, he wrote a vigorous defense of a free press 
threatened by "a freshening stream of libel actions," 
which may "threaten the public and constitutional 
interest in free , and frequently rough, discussion." 
He also made these observations on the role of the I ; 
courts in protecting rights that are clearly guaran- I 
teed in the Constitution: "There would be little need . I 
for jud~es ... if :he ~O'..!Z:(::1~"' " nf -·· ":'::";, ~::;-.. -~.~; · 
tional proV1s1on were seu-e,·i~.;;;: ~. _ ;:.: ,· are no~. 111 1 

a case like this, it is the task of the Judge in this ' 
generation to discern how the Framers' values, 
defined in the context of the world they knew, apply 
to the world we know .... To say that such matters 
must be left to the legislature is to say that changes 
in circumstance must be pennitted to render consti
tutional guarantees meaningless. . . . A judge 
who refuses to see new threats to an established 
constitutional value, and hence provides a crabbed 
interpretation that robs a provision of its full, 
fair and reasonable meaning, fails in his judicial 
duty." 

This defense of flexibility is quite contrary to 
what has been widely described as Judge Bork's 
rigidity on questions of "original intent." What does 
it mean? That's another key question that should be 
put to Judge Bork by those senators-surely there 
are some?-who are not going into the inquiry Wlth 
minds made up. How does Judge Bork see the role 
of judges who seek to apply the original intent oi 
the Framers of the Constitution? Where does the 
Ullman dern,ion fit into that? 



The ~3shington Post 

July 10, 1987 

Judge Bork and the Democrats 

S H0l1L!) JUDGE Robert Bork be elevated to 
tht Suprenit Court? To answer the question 
1,1telllgently you need to know a lot of things. 

;\,, ;•~t from tht basic questions of what standards 
t ht Stnate ought to apply in judging nominees and 
r. O\\" J udgc- Bork · s constitutional philosophy will 
r l::i\· out on the court, there is a mountain of 
r:..ib!Jshed work and court opinions to be read. It 
2;5,-) usually help~ to pose questions to the nomi
nt-e in a public hearing and take account of his 
responses. Apparently this 
is too much to ask of the chairman of the 
committee that will consider the nomination. 
While claiming that Judge Bork will have a full 
a:id fair hearing , Sen. Joseph Biden this week has 
pledged to civil rights groups that he will lead the 
opposition to confirmation. As the Queen of 
Hearts said to Alice, "Sentence first-verdict 
afterward." 

5en . Biden ·s vehement opposition may surprise 
those who recall hi!:i statement of last November 
in a Philadelphi;:, Inquirer interview: "Say the 
a:::71imstration send~ up Bork and, after our inves
t igation, he looks a lot like Scalia. I'd have to vote 
• • ~ :, . 2 :; : ;, tr.e [s:p€'.cial-ime~estl ~roups tear 
: .. t '-',-,.::.:-~ . ~:-.:,i ·::. ~,,(; ~:-,c·•.:i..:iric: l'l,; ha...-t to takt: ." 

That ma.- hav~ been a rash statement, but to 
swing reflexively to the other side of the question 
at the first hint of pressure, claiming tht leadtr
ship of the opposition, doesn't do a whole lot for 
the senator's claim to be fit for higher office. Sen. 
Biden's snap position doesn't do much either to 
justify the committee's excessive delay of the 
start of hearings until Sept. 15. If minds are 
already made up, why wait? 

A whole string of contenders for the Democrat
ic presidential nomination have reacted in the 
same extravagant way. Maybe Judge Bork should 
not be confirmed. But nothing in their overstated 
positions would persuade you of that. These 
Democrats have managed to convey the impres
sion in their initial reaction not that Judge Bork is 
Wlqu~ed._ to be on the Supreme Court, but 
rather that they are out to get him v.hether he is 
or not. Judge Bork deserves a fair and thorough 
hearing . How can he possibly get one from Sen. 
Biden, who has already cast himself in the role of 
a prosecutor instead of a juror in the Judiciary 
Committee? If there is a strong, serious case to 
be argued against Judge Bork, why do so ma~v 
Democrats so::-err: ·~: ,q\ling to !;1?.ke 1t and aira1-.: 
to liste:n to the other side? 
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The Washington Post 

July 11, 1987 

Mark Shields 

Will Democrats 
Self-Destruct on Bork? 

Because 'she is Democr.itic National 
committeewoman irom New York, Ha
:zeJ Dukes w1doubtedly knows that in 
four of the last five presidential elections 
her party has been badly beaten. She 
also undoubtedly knows the recumng 
doubts American voters have expressed 
during those years about the Dem<r 
crats' national leadership: inability to 
define an overriding nationa! interest 
distinct from the narrow interests of 
special constituencies; lack of tough, 
independent leJdership; the perception 
that Democrats were no longer pion~ 
of change but protectors of the status 
quo. 

Because ,he is also a toard member 
of the NAACP. Haz.ei Dukes this week 
introduced New York Democratic Sen. 
Dame! Patrick ~toyruhan to that group's 
convention as someone who would cer• 
t:llnly vote ;i~ainst rhe nomination of 
Judge R<;bert H. Bork to the Supreme 
Court. When ,he later learned that 
Mo~..,J.h:in · .. ouJd r.,){ ,;.w !".cw he in!~nd
ed ·to voce on o-Jrk, H,ize! DUAes ;e
sponded: "I have the votes III New York 
to defeat him. When I i:(et together with 
his staif in New York. I'll get what I 
want. It's stnctly pol!t11:s." 

Now, think ju.st tor .a minute oi what 
this means foe the current plight o{ the 
Republicans. Here they are wtth an 
administration everywhere under inves
tigation or :;uspicion J!ld a president 
who looks to be the only tiVU1g American 
with White House mess privileges who 
did not know how the contras were 
meeting their pa;ToUs and looding their 
muskets. .In November oi last year the 
GOP lost the Senate :ind in November 
oi next year they look to be a good bet 
to lose the 'v\'rute Hou;;e. But w;i1t: see if 
the Senate Dempcr;ics genuflect before 
the organized pressure groups on the 
nominauon of Bork. .-\ return to voter 

, caifidence and naconal leadership for 
the Democrats does not lie in a ~nate 
filibuster of an able Supreme Court 
nominee. 

In those last five presidential elec
tions., the Democnts have won only 21 
percent uf the 0rtt!on'5 t'!t:"Ctor:il votes. 
One of the 1.·onsequences of any party '-; 
being that noncoml)t'tJtive for ,u(h .III 

extended penod is rhat the otr.cr party 

gets to nominate the members of the 
federal judiciary. And, except ior when 
th~y are audible and paipable turkeys. 
those nonunees are usually confirmed. 

During the past 10 years. a lot of 
Democrats have revealed themselves as · 
both WlQ~tioning defenders oi the sta• 
tus quo and anti-majoritarian snobs. 
There was a time, not too long ago. 
when Democms genuinety welcomed 
huge Election-Day turnouts, confident 
that the more- people who voted the 
better the p;irty of the people would do. 
Now the preference seems to be for law 
clerk.9, not voten. to decide questions oi 
public policy. That attitude is fwidamen
t.il!y anti-<iernocratic. 

The Bork nomination can SU!l>rise no 
one. In two national election.41. Ronald 
Re;igan earned ~3 of 100 states while 
repeatedly amplif;ing his views on nar• 
row construction and traditional v:1lues. 
Bork's credentials and his rerord entitle 
him to a prompt hearing and xrious 
crins1dent1on. T~e :m?uments ~q-, !~:-.t 

bs 1..-orJir.r:.auon no net want for rrutt::n
.11 or ioc doquent .-ldvocates. But those 
Democrats who would prefer one day 
.,oon to propose nominees and :deas 
rather than simply to oppose tht-m ,1s 
they now do have to realize that the 
political power to irutiate lies not in the 
approving press rejeases of pres&Jre 
groups but in the White Hou.,e. 

And what about Sen. Movnih.111, with 
a 100 percent pn>NAACP voting 
record? Now if he conscientiously stud• 

·ies the record and sincerely oppo.es the 
Bork nomination. Moynihan is isuaran-· 
reed that his 1988 opponent. thanks to 
Hazel Dukes. will be able to accuse the 
Democrat oi buckling Wlder to interest• 
group extortion. 

To win the White House, the Dem
ocrats must nominate a leader with 
Vision who B independent, tough and' 
can etfectiveiy define the national in
terest. To many thoughtful Democr:its, 
Joe 8iden of Delaware, the chairman oi 
the Senate Judiciary Committee, looked 
like he could be that leader. But by 
seeming in the Bork nomin.ltion fight to 
be the prisoner or the patsy of libernJ 
pressw-e groups, neither Biden nor ;my
. -ne ebe will fill that bill of leadership for 
, h.,nge. 
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'The Hottest Fight in a Decade' 
Can Biden afford to lose his battle against Bork? 

Last :--iovember .:3en . Joseph Bid. en told 
The Philadelphia Inquirer: "Say the 
administration :;ends up :Robert] 

Bork .. I'd have to vote for him. and if the 
[special-interest] ~roups tear me J.part. 
that's.-the medicine I'll have ~o take." But 
t hat was then . ~ow that the administra
tion actually has nominated Bork to the 
Supreme Court-:rnd now that Biden is a 
declared presidential candidate-the Del
aware senator has :.ippointed himself lead
er of the battle ai;amst Ronald Reagan 's 
nominee He 5ays it's a "winnable" fight: 
having put him~elfon the front line. it's one 
he probably cannot :.1rford to lose. 

g,Jarantor of the Reagan Revolution's fu
ture: his opponents charge he. ·.viii undo a 
century of social progress. including :,bor
tion rights and a.tfirmative .1cc~n. But nei
ther side is comfortable usin~ ideology as a 
test for judicial fitness . Biden hopes to ;h1ft 
the debate away from Bork and questions 
about his qualirications. He wants instead 
to focus on what he sees as the administra
tion 's attempt to use the Supreme Court to 
impose social legislation that Congress has 
been unwilling to enact. Southern Demo
crats and moderate Republicans may be 
relatively sympathetic to Bork's conserva
tive views. , Says Alabama Sen. Richard 
Shelby: " With Senator Kennedy :,iajainst 
him. that puts a lot of Southern Demo.:-rats 

A Cast of Thou;;.::inds-,)therwise known 
a., the Democrat ic presidential contend
ers-quickly joined Biden .::it 

in bed with Bork. " 1 But Biden 
belie\'es those swing voters will 
reject the White House l'lfort. 
The con5ervati\"es' cuunter
stratezy is to play down the 
;1dministr:1tion ·., ,oci:-1l-1ssues 
.u.,enda: play u p Bork :-1nd his 
formidable intt- i lect. 

the barricades. Only :::en .. .\1-
bert Gore.Jr :;aid he .. ·.vould not 
pass final judgment" until the 
confirmat10n heanr.~s were 
completed in the fall. \lore c han 
75 spec1al-intert-st .ind c1nl-
r ights groups , in..:luding the 
:'i . .\..\CP. despite a direct .,ppeal 
.-, ') m Wh ite Hou;:;e ch ::c>t' ,.,1· :;r..i.tf 
:-l: c-.,·a rd Bc1 kr>r ' tre ,.,,:· '--:: :· .; 
·.vi th Biden . . ind c·.\1 ) ::1.1,,J r (,,; b

byin1;11:rouµ:; h:1vet>:1c·h plt-d~ed 
'31 m il lion tothec:.iu,;e . ' It could 
be the mc,:;t hutly.::on ie~ted Judi-
cial nommJ.uon in .1 de\.·J.de." 
,;ays · :3en . P:1tnck Leahv. ..i 

member of the .Jud ic·1 :.1ry l 'om-
:nittee. " \by be it's jU~t :1:; well 
the hearin.:s won·t '::le,(ln until 
mid-September w .. nt:>t:>d ume 
to ~et chis num111.1Cl,m 1n per
:;pecti ve so our dec1Siun :s b:bt-d 
1m merit .ind 110t t• rn, ,r 1,1 11 . 

Bork ' ,lia.:k, ·1 --n·'1 •111 1.• • ii1• 

One po:;sible pitfall for Biden 
;,; hiS •".\:, : e:::c t- r: ,r.1e!1t , !'d 
., ,y ie . H:s h;J.r:.in.; ue ·J r • ;.,..Jl ·•~e 
:::ihultz in J. C:.iµitol Hill h;;.ir• 
ing about the .,dministrJ.t ion ·s 
:3,>uth . .\frica aol1cv le.st -Julv 
dama.!ed Bide~ bt~:.iu;:;e ut' ir·s 
stridency: a snarl in~ picture •>f 
the senator nas been reprinted 
many times. ' If he ti.!hts the 
nomination in a harsh. demonic 

way. he loses. " :;avs •me J.d\·iser Bv st.it tn>!' 

his opposition to Bork :'cl uneq~l\"()U :lv 
now. Biden may be trying to t:>Stablish th:;t 
his liberal credential;; are beyond quest ion. 
Then. when he chairs the -:ontirm.H iun 
hearings in the fall. he -::in .1ppt:1:1r 
c:ilm and evenhanded-:1r.d win points t', ,r 
, tatesmanship. 

Biden hJ.S a lot ot' work to Jo bt:>fore :'!t•p
tt>mber. Both sides ,;av th.n 1f the contir?11:.1-
t10n vote were held now. Bork wnu ld '.'111 . 

The senator mu,;t t:>xtend the 0µµ,,siti 11 n 
movement "beyund the u:;u:d -u;:;pecb ... 
,;c1ys ,me Senate Demui:rac1-: .1:de. "nr he 
will look like he 's :.1 ..::.iµcive ut' tht:> ::1ten,.,-t 
,!'r•iups. " That \\,)Uld l0:;e him rhe B,nk 
:i,:ht :ind ·s nuld h:tt!er his president: .ll 
c·ha n..:t:>s .LS ,,·.-11. ~t il l. i1e 0 eell1::i ,!L'ter!1111 :vd 
to t:tke the n;;k . The c, mri r m:ltl<ln he.1r ! 11 ~,; 

·,\rl l µn ,h:1blv 111.1k.- ,.: ,:,•d f\" But 1;; H1.\, ., , 
,· .1~t1 n .! h :111, .. lf ••n : l,e , [. , ,1111 , 1, _li l 1 ' !1 · 1:;,, • 

,, t .1 L1: vr 1me ·· - ,r f 1: i:' ( ; . !' ~ :-hmv 

\ " ' '.! . i 1 ' ' 
.I 
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George F. Wdl 

Biden v. Bork 
The ,enaior is ovennatched. 

If Sen. J~ Biden (D.Del) bad a rei,uution for 
aerioulnna. be forfeited it ill the 24 houn alter Justice . 
J.ewia Powell &Mounced hit de;),arture from the Su
inane Court. Biden did much to -achieve the ~ite of 
bill n,o roaJs: He stre12rtbened the president's c:ue for 
eammatin1 Judie Roben Bon and 1trenrtbened the 
Oemocnts' c:aae for DOt DOmialtina Biden to be pres&• 

dent. . - ......a . h. 
Sa mantha aro, 8iden. whole 0--, tw1nrs arry sm· 

from H.amlet to hysteria, wu ,iven chainnanshsp of the 
Judiciary Committee, an uam;:,le ol history hanchn1 a 
aw1 au.fficient rope w,th wtuch to bana himself . . Now 
Biden. the incredible lhrinkinl presidential candidate, 
baa 10menulted over hit Qamooractly adveruaed pnn• 
ciplea. ( 1:r.ed Hitheno, Biden hu Mid !orit . ia the sort o }Ulwl 
ccmervauve he could support. &den has said: . Say _the 
ldminiltnuoa aends up Bork and, alter ow- invesuga• 
tiona, be loou a lo< like Scalia. I'd have to vote for n111;, 
and d the [s;,e,cal•interest] ,roupe cur me apart, thats 
the medicine I'll nave to t.ake." 

Thit wu before a.den heard from libeul rroui,s like 
the Federauon IX Women Lawyers, whose d1tector 
decreed ~mane Biden'a endonement of Boric "He 
ahouid retract 1:113 endoi'1ement. " Suddenly B1den waa 
&l.le~i1C to ~ - and betan to poastion h1m,elf to do 
u =~~en. c:..~~r 510e!l C!Wlie-c r~ ::.me oec.u)e i?'-: ·; jl 
were ,erKJn& h1S leun or. worx, to prepue tor an 1c:t of 
preetn4)t1ve ~w1auon. 

He 11id thlt "in u,ht al Powell's ape,cial ~" u a 
nnn1 vote (that often awun1 toward Biden's poucy 
prefe~l he. Biden, wants aomeooe with "an ~ 
mind." Proof ot OpeMeM would be, IX c:oune, ~uuons 
thlt axnc1de with Biden 's preferences. Biden IIYI be 
does DO( want "aomeone who h.u a ~tioa on 
ewr, ooe of the ma,or IIIUel. " lmal!M a ,..uce wi~ DO 
pred.iapalition on ma,or illuea. And trY to _lffll,me Biden 
~C to , IIIGIDiw whole pn,disp•emaaa caiDCide 
With Btden'L 

Scat.an wi,o ~ Bork lriJI be brukinc fresh 
srounc in the fieid al partiunaiup. Qwosation to Bark 
(former proleam at Yale Law Scboot, former U.S. 
~ ,emra1. _,. GD .tM U.S. Cou.rt al~) 

. 
' I 
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tACt, 

must be oa asked political ,rounds. Opposition must 
uaert me pnnc:iple that aenator1 owe presidents no 
deference in the aelection ol judicial nominees, that 
juritpn,dential differences are 1IW1ys sufficient ,rounds 
fot OCll)C)Siuon. thlt result~riented teNtors need have 
DO ~ about re;ectinc nonuneea w+iote rea• 
eaninc rni,tlt not le.ad to resultl the .-naton desire. 

u Biden do.~ Bork. hit behavw, and thlt °' 
any aenaton wbo follow him, will mark a new suae in 
tbe delcent al liberaliam into cynicism, an attempt to fill 
a void al prin~ with a raw a.uertion of power. Prof. 
Laurence Tribe ol Harvard offen I patina of principle for 
l&ICh an auertioa, arswn1 that the proper focus of 
contirmation bearin1s on an individual "ia not fitness 1s 
an indiridual, cut bawlc.e of the court as a whole." 

Thia new theory ol "balance" holds not merely that 
once the court baa achieved a ,eries of liberal results, its · 
~ lhould be preserved. Rather. the real theory 
ia that there lhowd never acain be a balance to the ri&ht 
ot whatever bllance exists. Perhai,s that expresses 
Huvud's undersandinc of history: There is a leitward• 
worlwl.c ratcbet, 10 aocw movement ia to the left and ia 
irTnenible. 

Continuity ia a ftlue that hu its claims. But many of 
the court nwnrs that libera!s mere (e., .• achoo! deter• 
~tion) were ~ diaconMuities, rewmn1 e.aruer 
decwona. Even if puttinc Bon an the bench produces a 
majority for fltt reversal of the 14-year~ld abortion · 
nwnc, restorinr to the states their tndibonal nchts to 
reculate abortion wowd reesubhsh the conunwty of an 
Amenc:aa practice wt h.u I bitiory ol many more than 
14 yean. 

Besides, . that restoration wowd result in only sli,tlt 
c:nsn,es in the 1utua of aboruon. The C01\Mn1US on that 
suo,ect hu moved. Some states nucht ban teeond•trs• 
mater abortiona, or restore ncnts I.hat the court 111 1t1 
at:,!!?'~ w tnmoled. Sl.lch as the right o{ a parent of 
a m.nor to be : . ..:cuied -~hen c.r.e c~1id wei<s an ,l!)Cnton. 
But the basic n1nt to an ltlort10n proo.biy wowd be 
atflfflled t,y acate laws. . 

Powell's resa,nation and Biden'a performance u presi• 
dent maoque bave ,n-en Rea1an two timely benefits. He· 
baa III occuion for showin1 ~t he still has the wall to 
ad OG C1011V1CUOU. and I.hat he 1w an opponent he c:an 
beat. 

8ideD •YI there lhould not be "liz or aeven or ei,tlt 
or eYen five Barks." The Sood news for Biden is that 
there ii only one Borit. The bad news for Biden II I.hat 
the one will be more than a match for Btden in a 
camrmatioa proc:aa tut ii l(lllll to be easy. 

.......... . 
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The Democrats' 
Glass Chin 

Bork is a blue 
whale being 
attacked by 
anchovies-loud 
ones, but even 
loud ones are little 

when it opposes Bork, who favors broader discretion for the 
popular <legislative) branch. Regarding Bork, Democratic 
presidential aspirants resemble· "a herd of independent 
minds." The party resembles a boxer rising wobbly-kneed 
from the canvas, his back covered with resin. It has been 
battered by the public's belief that the party is sel"Vile toward 
imperious interest groups. Now, because of Bork. the party is 
about to land a left hook on its own glass chin. When Sen. Pat 
Moynihan. Democrat of New York, who is up in 1988. hesitat
ed to commit against Bork. Hazel Dukes, Democratic nation
al committeewoman from New York, spoke of ~loynihan 
disdainfully: ''I have the votes in New York to defeat him. 
When I get with his staff in New York, I'll get what I want." 

Liberalism has embraced Thurmondism. Liberals who 
claim the Senate is the president's equal in forming the 
court, and who claim a right to reject a nominee purely on 
political grounds, cite as justifying precedent the behavior 
of Strom Thurmond in opposing LBJ's 1968 nomination of 
Abe Fortas to be chief justice. Were the Senate an equal 
participant, it would be empowered to nominate its own 
judicial candidates. !When advising and consenting to trea• 

J 
udge Robert Bork, with his reddish beard and ample ties, it cannot negotiate its own version of treaties.J With 
girth, is Falstaffian in appearance. In argument, he judicial nominees, the proper Senate role is to address 
has an intellectual's exuberance: he argues for the threshold questions about moral character, legal skills and 
fun of it. Alas, his adversaries are too distraught to judicial temperament. The logic of the liberals' position
argue. Here. for example. is Ted Kennedy's voice the idea that the confirmation process is a straight political 

raised in defense of moderation against Bork's "extrem• power struggle turning on the nominee's anticipated conse
ism": ''Robert Bork's America is a land in which women quences--is that we should cut out the middleman ithe 
would be forced into back-alley abortions, blacks would sit at Senate) and elect justices after watching them campaign. 
segregated lunch counters. rogue police could break down · Biden, chairman of the Judiciary Committee. is stalling, 
citizens' doors in midnight raids. schoolchildren could not be I so hearings wilf not even begin for two months. :--l'everthe
taught about evolution. writers and artists could be cen• less, Democratic senator and presidential candidate Paul 
sored at the whim of government .. " Simon of Illinois says his mind is all but closed against Bork. 

Gracious. It is amazing that the Senate confirmed Bork, Why? Because Bork. although "mentally qualified." is 
without a single objection. for an appellate court. Kennedy "close-minded." Sen. Bob Packwood, Republican of Oregon, 
says America i.s ··better·· than Bork thinks. No, America is who can be as sanctimonious as the next saint when deplor
better than liberals like Kennedy think. They think Yahoos ing single-issue politics, is threatening to filibuster against 
'. 'l ake up a majoritv whi::h. unless restrained by liberal Bork unless satisfied that Bork will affirm all the pro-

• .;a;-~:;. w1ii tole,::ite or leg-1.;late ,nic . ~anni.:a.i .\menca J.::>erc ,lln ~ulin11:s th.i c? a~Kwood r·avur, 
Kennedv describes. Polltleaily risky: Forty-one senators can clock cloture ' J. 

Sen. Patrick Leahy. a Vermont Democrat, says that if ' forced end to a filibuster 1. There are 55 Senate Democrats. A 
Roe v. Wade. the 1973 abortion case, "came up today, 1 significant number of Democrats will not join Biden·s grovel 
[Bork ·s) vote would determine that we would not have abor· before the interest groups. but Bid en may have a few Repub
tions. legal abortions," Leahy assumes. probably wrongly, , lican collaborators. Suppose liberals block Bork and then 
that the Senate already has confirmed four justices who are , block any similar jurist whom Reagan would nominate 
ready to reverse the 1973 ruling. Leahy assumes, certainly next. That would leave the court short-handed through the 
wrongly, that if it were reversed, restoring to states the 1988 election-and through two court terms. That would be 
traditional r ight to regulate abortions, legislatures would , politically risky. So. having blocked Bork. they might ha\·e 
ban abortions. Opinion polls refute Leahy. There is a broad to confirm Reagan's next choice, who might be a i:onserva-
consensus supporting liberal abortion policies. tive judicial activist. 

Sen. Joe Biden, who has used Bork to establish himself Bork, believing in judicial restraint. is conservative about 
firmly as the flimsiest presidential candidate, is courting , the process. A conservative activist would use judicial power 
liberal interest groups by saying: '" I will resist any efforts by the way liberal activists have. in a result-oriented way. Such 
this administration to do indirectly what it has failed to do an activist might hold that abortion is incompatible with the 
directly in the Congress-and that is to impose an ideologi- 14th Amendment's protection of the lives of .. persons. · . .\n 
cal agenda upon our jurisprudence." It is unclear what ' activist might favor strikini; down zoning laws beca1,1se they 
thought is struggling to get out ofBiden ·s murky sentence. If violate the F'ifth Amendment by taking property w1 thou t 
nominating Bork is '"i ndirect," what is "'direct"" The adjec• just compensation. An activist might think minimum-wai.e 
tive "ideological" is today's all-purpose epithet, a substitute laws uncon:;titutionally impair the \Jbligation of contracts 
for argument. by '!"hich intellectually lazy or insecure peo- I Article I. Section 101 .• \n activi:;t might decide th;lt the 
ple stigmatize rather than refute people with whom they progressive income tax violates the t>qual-protection cu m po
disa~ree. What Biden is trying to do is preserve liberalism ·s nent of the F'ifth Amendment"s due-process clause. He t'n•n 
ability to do in the court what it has. failed to do in elections. might reject the "incorporation doctrine" that mak .. s r he 
As liberalism has become politically anemic. it has re:;orted states. as well as Congress, bound by the Bill of Rights . Th;1t 
to end runs around democratic pr<icesses. pursuing chanise is something for Bork ':; ~ritics to think about when rht•v 
through liti;;ation r::itht>r than legislation start to think. Until they do. Bork rl'~embles a blue wh .dt' 

The Democr::itic P::irtv advertises itself ~is the tribune of being attacked by anchovies-loud nnes. but t'H'n luuJ , •nt·, 
'" t he people," but the pa'rty t:>xpresse5 distrust of the people are little. 



EJwi11 Al. }oder Jr. ----
The Real Robert Bork 

Lt:.suu,I( Ilic I h.irl(t.: ol llic ll)(hllllt:ll{ht 
bn~...Jc .iKdlll:.l lhc !lurk •1u1nu1<1lJol1, 
St.:11. l:.uwJ1J K,·au,ctly tOIIJlllb up 
•1.1,:11u•w1.,,h \1:-.11111:, ,,t .111 Au,cr 1u1 "u• 
wludl W1J1111 11 \111.JWU Le: lun:1.,-J u110 
L,nk·aU.-y ,,t..,1IMII>," Ll.,..k:; ":,•l .tl :i.·I(· 

It ,;Jh.:U luJu II ,·,,.u,1.:r:," ;11,tl "ruicuc 
v-,L,.x .. . Lr...-..k dow11 t11.Ut·11.,;' douc:. in 
llu<lllll{hl (Jllh." ltu:, IWJt!Jk i:, 111l1.1l 
Alll.u !:ik~t:11,,uu U->cil lu wU wluu:-wll.tr 
M .. Liru,y1..:>111. 

l<uu.·n u.,,k IC> ,111 111,ni,;hl .u,d :-.. l1ul· 
e1Ily Jul.It;<.: 1,I Wll u1111111,11ly :-.. ·, u,u:, J11J 

' ·"'" 11.:1,I \1t:w ., Jl,.,111 lhc a1,1JroJ1IIJlc 
, .,,, , 11lul11,1wl 11,k "' lht: 1u1bdJfy. lie 
I ... , LuJ uul U,u.:.c \'1t·w:, lu1 JU lu rt:,11.l 
.... J ......... Jt.:r Ill 111.u,y .-lq.;,111l .,1111 willy 
c::..,.i~, ,uul I, ·, lull ... 1\ud 11111:-., · WIIIU1t:> 
(l ' \it · ,1J il ,.tl t,- ,1h h llul .• a1,..:l1I -WIIIJ\ 

1,.,.;q111.,1, Lui ., (1 ·11,1,.·1,,1.: ,11ul 111ldh· 
Kt·1tl J1 ·J11 ·1 :)'lllu.1l1 . 

IJ t\""'"'' .11,J 11llit ·1:> ul lu., ,,..-. ,,u,,· 

:wU11 l'J1cJ t:11.ouiilt lo bJk l'lo:icly ,1l lhc 
vie111:1 ol thcu party':t piilrou :..1u1t, they 
wuultl Le loK1;.;aUy oow,1ra1111.,,J lo vole 
lur IJ..,, k °' t:kl)lau1 why Jcttcr:.uui.111 
1Jfll1t1vlc:; .ire 11.0 ~llll(,..f ;1i.:rel)lahlc-or, 
11111re 1,rnh,1bly, fa.:,hio•i.1blc iUUuug rn11-
Vt:11l"J11.JI bbt:rab. · 

Wli.1l di..::; it 11ie,u1, in H.187, lo lie a 
juilitwl Jcllcn,ooian} It IIIC,111.li that wi1h 
tcrW111 qwhlic.1IKlllli1 u:.u.,,ly iKllllCL'tl by 
dc111.11(ol(u1g cntics, you bcht!VC !hat 111 a 
dt·11101. • J(Y pt,'(1plc art: bcsl l(OVt.:CIIL'(I 1,y 
11,c ulhu.ib they ck:d, lret: oi oVt:r· 
wce11u1~ Ju<lli.:1.11 :;upcrv1:..11111. Ii, tor 111· 
:,t,111Lt:, ;1 111.iJOnly u1 a :;l,1tc lq11:..l.it111c 
w.iut:, tu b.111 lhe lbC oi l'o11lr.tlcpl1ve:; 
or al.Jt,rt11m, .111J tJ 1111 d1·,1r n,11:..11111111111,11 
11111,.·◄ huu :1,1 h1 lhat 111,h,·y 1:-. 1h:..n1v,·r· 
.,Iii<:, lhl·II 111.·y ,IH'. n1111lnl 111 •·M·•·•·i:..t, ,I 

olq(11·• · 111 , ,,.·rn1111 1ti;1l Wt: t:11hi:h1c11ul 
Inv . 111d111l111~ lk11k, 1111.;hl tlq,l111t,. 

I~ ,1 h 1,d1n.-:., J111l 11,1:-. lullhrtt:hl ly 

,ir.:11.-.I . th.11 111;111y to11:;lltul1011.1l 
"ril(l,1.." ,h:.tcrucJ by J111ll(c:;-c:.pt,"t:&.1l· 
ly Iii. 1 ,,:ht ul puv.ii.:y u:..c1l It, u11crt11m 
rt:n·111 l,1w:; rt•:,lrtdU11( i.:011tr.ilq111o111 
;111J ,,1 ., ,, 111111-;ire w11huut co11,dllut11111,d 
w.arr.11,1 . iuu..l lht:rt:lu.-c llll more tl1,111 
JU1l.:,·-i111po:;1.,-<l "wish· h:.I:;.~ 

It.,, I.:, 11rul,lc111, u1 olher wurcb, j,, 
th,•t 1,1;., Jdlcrsou lk: liuds juc.lili;ir
day--,. ·, cully lht: l.ivurw 111udc of CU· 
lil(hlnu ,I di;1111(t! iu uur so-.:iely-h,ml 
to :.11'1:11 ,, w11h .iuy ll,co.-y oi dcmon,111.: 
K••V•·11111 ... 11l, c11c11 uuc wilh a :;uL.,11.1· 
1t1111, ,111,11m.1ll;1w. 

11.,,i- ·,. v1,·w, llu,u.:h u1111:..11,11ly ;ui:-.· 
Int·, 1, 111·•111•·1· 1111vd 1111r n,ollt. M.111y 
.:11 ·.11 111il~1 ·:-.-·ll11h11t·:.., ,t.-r;111ki11r1t·1 • 
1\1.1, I, .11111 llw ,,.., o1111I ll .11-l.111, tu 11.1111,· 
111111 l, .1vt· 1·111111 ,1,·, ·11 ll 111 V,11 lllll:.. 
1111111>. \Vh,11 i:-. 11111 111 111• dc1111.:J i:-. 1h.1l 
:..11 1, ··,111d1Vt' •• 1111:w ui lh<' 1111hn,1l 
11111, I, .... l .Ill h,IH'. II •• , ... ,111a. ·,1I ,·1111,,.;-

1111ct1(<':i, Thu:,e u111:..c11u•·11,-.·s ,lie ;i lt-
.:iti11i.1le sourtc ol i11.11111ry 111 .111y .:uu
(irui;iliuu prna::.s. 

You cuultl :..1y to J111l.:,~ llorl., tor 
111:,l,111i.:c: "Tl11:; t1111d11111( I.11th III le.:•:.· 
L111vc KOVe111111c11I •s ,111 vca y wdl, but 
lq{i:.l,11ors olleu ,lei dumb ,11111 Jc:.l)tlli.: 
th1111(s and I IJld,:r to l,1kc my d1.111i.:cs 
wilh jut.lii:i.il sup1em,1.:y." Bork':t Larl(e 
dcicrt:•att: to a Jmlk.'ially u111lcrrcgul,1lcd 
dc111ocr,1q1 111i~ht, i11tl1.,'(•J, bt: ,I rt:pul,1· 
hie b.1:.•:; for 01111us111g lu,; n111llrna.1tio11. 
Auy rnur l he 1111l11c11i.:e:; •:. 1(01111( lO jcr k 
,·1111'.'il,mtly ,ll llac ILa:-.h•·S ul ovcr,1111li1· 
l11111s or ;11l~1·11htru11:.. J111l.:, ·:... 

111 l,111 uc:,:;, •l IIIU:,I lie: ,1JJcJ tlL1l 
Bork's ul11;1-11uj11ril;11•.1111.~111 a:, 11111 1111-
1111.ihlicd. Ile wu11l1l 1101, lur ua:.t.111.c, 
•1.::;&;~rq:.11e A111t·1i,·,1, 111·, ·.111:..c lk: hc
lwvcs lhc Mlh /\•11•·111h•1<·11l ":,,,••·uh·., 
,1.:,1i11:..I .:,1wru111n1l ,1.-111111 :;,.1111,• Ltr.:t' 
111,:.i:.wt: ut r,1..:1.11 c1111.1hly." l\11J Kc1111v 

dy':. di.ul(c tlwt u1 "Uurk's A.t1ll.'rk 

fOl(Ut: IJl)li,.:c would ~ Wlia:Jll:d 
rnuat: n.i:.hi111( tluuugh your duuc 
pun: 111000:Jwac, and t::,pc,cwly iiwwa 
pnalt: wuw1g irum a :>CJaator who vo1, 
iur a lt:dcul "vrt:vc:uuve d&:l.t:noo 
pruv•:;1011. 

ti I we-re vr~nt, JuJKc: llu•k 
whom I Wu: J1td aJa•wt:-woukJ pn 
ably 110( btt 011 my :.hurt Ii:,(_ U l1t: 
C0&1'ir11ll.-d, I iully ciqJCd ruluaai:. oi lu 
tli.1l I will CIIJOY roo:-.tu1". 

The l,1vuri111( tlu&crc:11..:t: a:.-l,1 1,. 
row ,1 Chmdull..111 1ilu ;1.x.~11\..a1 It., 
h,1:. ''.tlac: 111ul ui llac: m,allt'r u• tum." l 
1111J1.:r:.L111J:. tlwl cui1:>lllul11,u.1l Ku11r1 
•11c11l 1:, 111.,ui.ly ••bout pru1.·•1•k.-tl lu111b, 
the t:llcrt1:>c ul IJUWt·r. lte l'-1:. the- "' 
ilUJ iulclkc.:t lu :.t:ck ;111J c•tJo,n: tho, 
lu1ul:.-lu ft·lt.'h·c- lht· )u:,llc o( do::1111.:1. 
.-y-1111 111.,lkr wh•L">C wbl1 Ii:.( 11111:,( L 
lt.:1111JU• JI~) :.1Jcll .tdu:tJ. 

--..J 
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REVIEW & OUTLOOK 

Justice Bork or Ukase? 

Huocrt Bork's A111rnrn is a /a11d in 
u:hich u.·0111c11 u:ou/d /Jt forred lntv 
bucA:·ul/ey aburlwns. /J/ucb 1rnu/d sit 
ul segregated luT1ch cou11ters, roaue 
µoltC{' could brrnA: dou:11 cit1;e11s · 
doors in 11udniqt,1 rrwls, schoolch1/· 
dren could not be tuu<71i/ auuut ern/u· 
twn. u,:rlters a/ld artisl:i cuultl b( Celt· 

sured at the u:h1111 uf 9urer111111.:nt. -
Senator Ted Kf,rntd.lJ. 

we··ve been luokrng forward to a 
great consmuuonal debate. now that 
the Democrats opposing Ronald Rea
gan's judicial nomrnees have dropped 
pretenses about spdling errors and 
deed restrictions and flatly pro
claimed that judicial philosophy's the 
thing. Just what philosophy, we've 
wondered. do Robert Bork ·s critics 
have to otter? 

Ted Kennedy 1s abundantly clear : 
The purpost of Jurisprudence is to 
orotect one sacred cow for each of the 
Democratic Party s consmuc::nt inter
est groups. Trie l;;w ts what Judges 
say n 1s, and the test · 01 .,oJminees 1s 
whether they will use this power to 
JdvancE' purposes Sen;.itor Kennedy 
· -· - ~~ . : . ~.:1nJC·.1:2.r. Juug':':; mLls[ J.d· 
\·,rnc e rnese purp(·~<::'s ,rru;µtt Ii'.<' uf 
cl,e de11wcra11e · outcu111c 111 the ltg1sla
llt·e branch 111 1cli1cl, the senator 
si ts. 

So far as we remember. rn fact, 
Judge Bork has no pusrnon on public 
pulley toward, say . dbomon. What he 
does believe is that Judges should 
read the Consmuuon. dnd second· 
guess legislatures only on the basis of 
what lt says. If the Constitution says 
nothrng about aboruon, legislatures 
can allow lt or ban it. Someone who 
doesn't agree with their choice has ev
ery nght to campaign for new legisla
tors : If the Constitution doesn't speak. 
redress lies rn the pul1t1cal process. 

Judge Bork would never discover 
In the Const1tut10n d " nght " to Star 
\\ars or aid for the Contras . His ph1-
lusophy of jud1c1aJ restraint 1s 
grounded rn the funddmental constitu· 
t10naJ principle of separauon of 
powers. Congress makes the laws. the 
president executes the laws and the 
c:ourts· only role 1s to ensure that the 
laws are consistent w1th the Consmu
t10n. \\'here the Bill of Rights 1s clear. 
such a.s outlawrng racial discnmina
tlun. Judges must make sure these 

/ 

rights .. re protPcted. But the courts 
are 11,11 suppusl:'d tu ·rnvalldate bws 
srn1ply bt:'cause Judges dun ·1 like 
them. or lrnd new rig-hts that do not 
~ppl:';..r tr, the Constitution. 

Jud.,;t' Burk madt· a11 t'!egam state· 
ment ot this view in a case his ene· 
mies are sure to raise as proof of his 
rearnonary ideas. Drone11burg v. 

C1 d of Narnl Personnel asked 
whether the courts should overturn 
the Navy's pulley of mandatory dis· 
charge for sailors who engage in ho
mosexual acts. Though receiving an 
honorable discharge. the plaintiff 
claimed a right to "privacy" that 
would override the Navy rule. Writing 
tor a unanimous D.C. Circuit panel in 
1%-i. Judge Bork said it would be 
wrong for judges to replace the.judg· 
ment of the military by finding a right 
not mentioned m the Constitution. 

.. [f it is in any degree doubtiu1 that 
the Supreme Court should freely ere· 
ate new constitutional rights. we think 
it certain that lower courts should not i 
0(, ,u. · Judgt? Berk wr:J tt' . " If ::-.c:: rev- ! 
oluuon rn sexual mores that .ippeilant 
proclaims 1s in fact ever to arnve. we 
thmk it must arrive through the moral 
choice of the people. and their elected 
representatives. not through the Judi· 
cial ukase of this court." 

Ukase was a well-chosen word . It 
is denved from the Russian. and de· 
fined by Webster's as " in Czanst Rus
sia. an imperial order or decree. hav
rng the force of law." Under our sys
tem of government. laws made by 
judges have a similar illegitimacy. 
The executive branch can change its 
rule against homosexuality in the mil· 
itary or Congress could pass a law to 
do so. This might or might not be a 
good idea. but Judge Bork was on 
firm democratic ground when he said 
lt was not for Judges to decide. The 
Founders called the courts the .. least 
dangerous branch.. because judges 
were supposed to play a negative role. 
upsetting legislation only that violates 
thE' text of the Constitution . 

July 8, 1987 

The d1stinct10n is not es;:.,ec1al Jy 
subtle or complex . yet is frequently 
m1sst>d by peo;.Jle who consider them 
selvE>s intelli:,;ent and soph1s11cated 
CondJt1011ed by dt'cades of J udic1al ilC

t1v1sm on behalf of liberal causes. 
they thmk uf court cases 1n stark 
terms of who wins. not iD terms o' 
what the Constitution says. At stake in 
this standoff of compermg Jud1c1al the· 
ories is whether the Consmution m its 
bicentennial year means anythrng at 
all. 

Senator Kennedy has heard these 
arguments before. Ronald Reaga:. 
campaigned to two landslides on the 
promise to appoint supremely quali
fied judges who accept the limited 
role they were granted under our con
stitutional system. The Democrauc 
Senate can of course reJect Mr. Bork 
precisely tJec .. use ht> 1s the kind of 
nominee the president promised: re
dress for that would lie in the next na
tional election. 




