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\SH GTON

September 3, 1987

Dear Editor:

I have enclosed an article supporting the Bork nomination. I
realize that it is a bit longer than the usual op-ed column, but
I hope that you will carry it its entirety. I would, of course,
be more than happy to reply to critical comments for a subsequent
issue, Thank you very much for your cooperation.

Sincerely,

: € ﬂ/’\

Max Green
Associate Director
Office of Public Liaison



The Case for Juvdge Robert Bork

Max Green

What is the real reason for the opposition to the nomination of

Judge Robert Bork to the Supreme Court? I ask this question

because to this date, the reasons that have been offered have

been so patently unreal. Consider the charges: -

"Judge Bork is an 'extremist'." This charge is belied by
the fact that not one of the more than one hundfed majority
decisions Bork has written as a Court of Appeals judge has
been overturned by the Supreme Court. Indeed, the Court
reversed none of the four hundred plus decisions in which he
was in the majority, and he has been in the majority in
ninety four percent of the cases he has heard. 1In five
years Bork has written a total of only ten full and seven
partial dissents. This is hardly the record of an out of

the mainstream Jjudge.

Judge Bork opposes "freedom of choice™, The truth is that
none of the groups making this charge know what Bork's views
are on the rights and wrongs of abortion, or on whether it
should be freely available or not. Bork does not believe it
is the business of appointed judges to make moral and

political pronouncements; rather, it is to interpret the



constitution and laws of the land in accordance with the
intention of those responsible for their adoption. Here too
he is decidely in the mainstream, being in the tradition of
the great Supreme Court justice Felix Frankfurter and of
Alexander Bickel, probably the preeminent legal scholar of

our time.

Accordingly, Bork opposed the decision in Roe v. Wade because it

usurped the power of the state legislatures in the name of a
"right to privacy" which is nowhere mentioned or fairly implied
in the Constitution or the Bill of Rights. Bork is joined in his
criticism of the decision by a growing number of legal scholars

and judges including such liberal herces as Archibald Cox.

It is worth notinygy as well that Bork opposed the human life bill,
a legislative effort to overrule Roe by defining life as
beginning at the moment of conception. In Senate testimony, Bork
showed himself to be a vigilant guardian of the Court's
prerogatives, arguing that the bill would strip the Court of its
responsibility to interpret the provisions of the Constitution.
Moreover, it is by no means clear that Bork would vote to reverse
if a similar case would reach the Court in the future. Certainly
his often expressed and demonstrated respect for and deference to
judicial precedent would mitigate against the Court's overturning
a policy which has become so ingrained and widespread in our

society.



Nonetheless, we should understand what would happen and what

would not happen if Roe v. Wade were indeed reversed. Abortions

would not ipso facto become illegal. Rather the right to

regulate access to abortion would revert to the states, the vast
majority of which would almost certainly adcpt liberal abortion
legislation. As Michael Barone, the co-author of the

encyclopedia Almanac of American Politics wrote in the Washington

Post; "In the five years before the decision, legislatures in
eighteen states with 41% of the nation's population liberalized
their abortion laws, often to the point of allowing abortion on
demand. On the day the decision came down about 75% of Americans
lived within one hundred miles of a place where abortions were
legal. Other legislatures would surely have liberalized their
abortion laws in the legislatures sessions just beginning as the
Supreme Court spoke.... the legislatures were acting more rapidly
on this issue than they have on almost any issue in two hundred

years of American history."

-- Bork would "roll back the clock on civil rights."™ Just how
the judge would do this is left to the imagination, because
once again, the facts belie the allegation. Here we know
exactly where Bork stands, and that, to his critics dismay,
is with the overwhelming majority of the American people.
In 1963, fresh out of law school, Judge Bork argued in the

pages of the liberal New Republic magazine that no matter

how morally abhorrent, private citizens but not government

had the right to discriminate. But by the early 1970's,



Bork had outgrown these libertarian views. In confirmation
hearings for the position of Solicitor General in 1973, Bork
testified that "it seems to me that I was on the wrong track
altogether. It seems to me that the law (1984 Civil Rights
Act) has worked very well, and I do not see any problem with

the statute."

However, over the subsequent fifteen years, problems have arisen

with regard to civil rights legislation, much of which has been

interpreted to require race consciousness and race preferences

rather than the color blind application of the laws that was

intended by their authors. Bork has taken exception to this

trend, most notably in his critique of the Bakke decision. In the

Bakke case, a fractured Supreme Court permitted the University of

California to discriminate against a Jewish applicant in favor of

a far less qualified minority. If he is to be labeled an

extremist for this, then so should the Anti-Defamation League

which filed an amicus curiae in the case which made the same

argument Bork had in his article.

Judge Bork would weaken the establishment clause. For
example, he is said to favor public funding of religious
schools, the proof being his criticism of the Court's

decision in Agquilar v. Felton, a decision that prohibited

the New York City Board of Education teachers from providing
remedial education to educationally disadvantaged children

in the private school they attended, including private



religious schools. The Court did not prohibit the public
school teachers from teaching the parochial school students,
only from teaching them in parochial school buildings. To
comply, the Board went to the heavy expense of purchasing
vans, leasing additional space in nearby buildings, et
cetera. Therefore, the Board of Education will have to
spend millions more each year on the education of parochial
school students than before the decision was rendered. It
is this absurd result that led Bork to conclude that "not
much would be endangered if a case like Aquilar went the
other way." This is the sum and substance of Judge Robert

Bork on public funding of religious schools.,

On the general issue of church-state, Bork has forcefully argued
that it must be "approached with flexibility and caution...
Fidelity to the historical clauses is particularly important in
this most sensitive and emotional area of constitutional law."
These are hardly the thoughts of a man about to go off the deep
end. Indeed, they parallel the views of Morris Abram, the
eminent lawyer who now serves as Chairman of the Conference of
Presidents of Major Jewish Organizations. In a recent Public
Interest article, "Is 'Strict Separation' too Strict," Abram says
of the tripartite test that Bork too has criticized: "Neat
efforts, like the tripartite test tend to founder in an area as
complicated as the church-state relationship." Instead Abram
endorses a "pragmatic" approach to this area of the law that I

for one cannot distinguish from Bork's.



All the above notwithstanding, Judge Bork's opponents still speak
in semi-hysterical tones. To listen to them one would think that
the Republic will fall when he is confirmed. I think the reason
that Bork gives his opponents fits is that his nomination reveals
their own hypocrisy. For vears now thev have been charging the
President with nominating second raters who pass the conservative
litmus test. Bork is nothing if not first rate; even his foes
admit that he is one of the most brilliant legal minds in the
country. He is also inordinately qualified by virtue of
exemplary service as a practicing lawyer, professor at Yale Law
School, Solicitor General and Court of Appeals judge. And, he
has obviously not passed any right wing litmus test, having
argued against the Human Rights Bill and also President Reagan's
own Balanced Budget amendment to the Constitution. Bork, thus,
forces his opponents to show their true colors. The fact is that
they are interested in results e.g., racial quotas, and they do
not care much about how they get there. What irks them about
Bork is precisely his devotion to "neutral principles,™ to the
process of judicial decision making. However, for those of us
committed to democratic principles, that is the very best reason

for his confirmation.



** Among his responsibilities at the White House, Max Green

acts as a liaison with the Jewish Comminity.



THE WHITE HOUSE

WASHINGTON

September 2, 1987

Dear Friend:

Enclosed is a copy of a speech, with two short addenda,
by Arnold Burns, Deputy Attorney General. The speech
covers all the issues that have been raised in
connection with the Bork namination. I think it is
"must" reading.

Sincerely,

Moo Ppmeon—

Max Green
Associate Director
“‘0ffice of Public Liaison
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ADDRESS

OF

THE HONORABLE ARNOLD I. BURNS

DEPUTY ATTORNEY GENERAL OF THE UNITED STATES

BEFORE

THE NATIONAL JEWISH COALITION

WEDNESDAY, AUGUST 26, 1987

THE GRAND HYATT HOTEL
WASHINGTON, D.C.



Thank you for the invitation to speak before this group on a
very important question -- the confirmation of Robert Bork to be
the next Associate Justice of the Supreme Court of the United
States.

I stand here before you to tell you I am dead opposed to the
confirmation of Robert Bork =-- that is --the grotesque caricature
of Robert Bork that is being served up to the American public.

At the same time, I am unabashed in my support of the
confirmation of the Robert Bork I know and admire ~--the brilliant
student; partner in one of America’s great law firms; holder of,
not one, but two distinguished chairs at the Yale Law School; one
of the nation’s foremost authorities on antitrust and
constitutional law; Solicitor General responsible for handling
ﬁundreds of cases before the United States Supreme Court; and,
finally, a respected judge for five years on the Court of Appeals
for the District of Columbia, a court often described as ”the
second highest in the land.” My job here today -- and your job
if you decide to join me =-- is to destroy the fictional Robert
Bork and let the nation know about the real Robert Bork.

I

Let us begin our efforts at clarification by considering the
words Senator Kennedy has used to portray Judge Bork:

Robert Bork’s America is a land in which women would be

forced into back-alley abortions, blacks would sit at

segregated lunch counters, rogue police could break

down citizens’ doors in midnight raids, schoolchildren

could not be taught about evolution, writers and



artists could be censored at the whim of the government

and the doors of the federal courts would be shut on

the fingers of millions of citizens.

I am dead opposed to the Robert Bork described by Senator
Kennedy. Such a judge would be way out of the mainstream of
American judicial opinion and should not be confirmed. But I ask
you to compare this purely fictional Judge Bork with the Judge
Bork that was unanimously confirmed by the Senate for the D.C.
Circuit after receiving the ABA’s highest rating --
#exceptionally well qualified” -- which is given to only a
handful of judicial nominees each year. His five-year record
reveals him to be a judicial craftsman of the first order, a
jurist whose opinions command widespread admiration. It is a
measure of Judge Bork’s success that not one of his more than 100
majority opinions has been reversed by the Supreme Court -- think
of it, not one. No appellate judge in the United States has a
finer record. Indeed, not one of the over 400 majority opinions
in which Judge Bork has joined has been reversed by the Supreme
Court -- think of it, not one.

Judge Bork’s occasional dissenting opinions have also shown
distinction. I must emphasize, however, that in five years on
the bench, during which Judge Bork heard hundreds of cases, he
has written only 10 dissents and 7 partial dissents. He was in
the majority 94 percent of the time, and only rarely parted
company with other so-called “liberal” judges on the D.C.

Circuit, such as Ruth Bader Ginsburg and Abner Mikva. For




example, Judge Bork and Judge Ginsburg have agreed on 90% of the
cases before them. But even his occasional dissenting opinion
was enough to mark him as a highly capable and respected judge.
In Sims versus CIA, for instance, Judge Bork criticized a panel
opinion which had, in his view, impermissibly narrowed the
circumstances under which the identity of confidential
intelligence sources could be protected by the government. When
the case was appealed, all nine members of the Supreme Court
agreed that the panel’s definition of ”"confidential source” was
too narrow and voted to reverse.

So much for the notion of Judge Bork being outside the
mainstream. No wonder retired Chief Justice Warren Burger
recently opined that Judge Bork is the most qualified nominee for
the court in the last fifty years.

II

Consider next Senator Biden’s claim, that:

We can be certain that . . . had he been Justice Bork

during the past 30 years and had his view prevailed,

America would be a fundamentally different place than

it is today. We would live in a very different America

than we do now.

I am dead opposed to the phantom, the specter of a Judge
Bork that Senator Biden describes. The Biden version of Judge
Bork is belied by what I have just told you about Judge Bork’s
never having been reversed by the ”balanced” Supreme Court

Senator Biden admires.



Moreover, the notion that one justice, or even the Supreme
Court itself, can change America is more than wrong. It reveals
a dangerous bias in favor of the omnipotent judge, at the expense
of the democratic branches of government. The problem is that
many of the opponents of Judge Bork regard the Supreme Court as a
policy-making entity, a super legislature if you will, where they
have gone to see their pet policies recognized or protected when
they have found congress or the state legislatures unavailing.
This is a dangerous view of the Supreme Court, fundamentally
elitist and undemocratic. It makes the Supreme Court yet another
political branch, a body expected to aecide questions of law
based on value preferences untethered to the written law.

Enthusiasts for an activist judiciary (usually carrying the
liberal label) have become so accustomed to urging the courts,
indeed relying on the courts, to render political judgments that
it may be only natural for them to assume that President Reagan
wants to use the courts for the same purposes. And there are in
fact a goodly number wearing the conservative label who want
this; they, too, paint a distorted picture of Robert Bork. But
the President simply wants to get the Supreme Court to cease
being political and to perform its constitutional role of
interpreting and construing the laws made by others.

ITI
But allow me to continue to dispel confusion: This is the

AFL-CIO leadership’s Robert Bork:



He is a man moved not by deference to the democratic
process, nor by allegiance to any recognized theory of
jurisprudence, but by an overriding commitment to the
interests of the wealthy and powerful in society. . . .

He has never shown the least concern for working

people, minorities, the poor or for individuals seeking

the protection of the law to vindicate their political

and civil rights.

I am dead opposed to that Robert Bork. But the AFL-CIO’s Bork is
an imposter, and a not-too-effective one at that. It is gross
mischaracterization of Judge Bork’s record to say that he does
not follow a ”recognized theory” of jurisprudence. To the
contrary, Judge Bork is universally recognized as one of the
nation’s leading exponents of judicial restraint, a doctrine
which has as its foundation ”deference to the democratic
process”, to quote the AFL-CIO again. He has consistently and
fairly applied this philosophy in his role as a judge,
emphasizing that a judge’s view of what is desirable as a matter
of policy has no place in the judge’s decision of what the law
means.

In interpreting a law, a judge must start somewhere, and the
real Robert Bork begins with the text of the law, and proceeds to
consider its history and structure, if necessary. This of
course, is what all judges should do. Not every excellent judge

will necessarily arrive at the same answer, but every judge




should apply the same set of rules -- the same methodology of
judging.

A judge that interprets the law in this fashion will render
some decisions in favor of, to quote the AFL-CIO again, “working
people, minorities, and the poor,” and will render some against
them. It is enough to disprove the AFL-CIO’s improbable thesis -
- that Judge Bork simply computes the net worth of litigants to
determine who should win the case -- to point to a couple of
decisions.

Judge Bork authored an opinion holding that the Mine Safety
and Health Administration had improperly excused a mine operator
from complying with mine safety standards that were promulgated
to protect miners. Judge Bork has also joined or authored
numerous decisions that resulted in important victories for labor
unions. In the private sector, these decisions include cases
involving arbitration disputes, secondary boycott claims, and
private settlements of unfair labor practice charges. In the
public sector, they include cases involving employer attempts to
withhold information from a union, employer misconduct in
collective bargaining negotiations, employer obligations to grant
official time to employees who negotiate labor agreements,
procedures to ensure adequate labor protective arrangements in
mass transit systems, judicial review in arbitration decisions,
and government personnel regulations covering reductions in the

labor force.



The false Robert Bork being portrayed by the AFL-CIO is a
judge who bends the rules, or does not follow them, in order to
reach a particular result. This portrait is the antithesis of
everything for which Robert Bork has consistently stood over the
last thirty years. Throughout his entire professional career,
Robert Bork has inveighed against result-oriented judges.

Iv

Consider next the national women’s center’s effigy of Robert
Bork:

[Judge Bork] would leave women defenseless against

govérnmental sex discrimination. . . . Judge Bork’s

views reflect america of the 18th and 19th century,

where under the law women stood behind men =-- not by

their side.

I am dead opposed to that Robert Bork =-- because I am
against the confirmation of any judge who intends to ignore the
Constitution and the many laws we have on the books that prohibit
discrimination on the basis of sex. But Judge Bork’s record in
the area of sex discrimination is hard to fault, even if we
consider only the results of these cases rather than the facts
and the law, which apparently is the mode of analysis of some of
these groups.

But at the heart of this particular caricature is the notion
that Judge Bork is a rigid, wooden judge, who clings desperately
to 7"eighteenth century” notions in the face of twentieth century

problems. Judge Bork’s opinions paint quite a different picture.



The most notable example is his opinion in Ollman v. Evans.
The case centered on allegedly defamatory statements by
columnists criticizing a marxist history professor. Judge Bork
wrote a concurring opinion, refusing to apply a “rigid doctrinal
framework ... Inadequate to resolve the sometimes contradictory
claims of the libel laws and the freedom of the press.” Instead,
wrdte Judge Bork, we must be concerned that *in the past few
years, a remarkable upsurge in libel actions, accompanied by a
startling inflation of damage awards, has threatened to impose a
se;f—censorship on the press which can as effectively inhibit
éebate and criticism as would overt governmental regulation that
the first amendment would most certainly prohibit.* Thus, Judge
Bork refused to take a narrow view of the first amendment,
observing that ”it is the task of a judge in this generation to
discern how the framers’ values, defined in the context of the
world they knew, apply to the world we know ....”

Libel lawyer Bruce Sanford has observed that “there hasn’t
been an opinion more favorable to the press in a decade.” But
what I want to emphasize is not the result in this particular
case, for a number of highly respected lawyers disagree witﬁ
Judge Bork’s expansive press protection. The important point for
purposes of determining Judge Bork’s fitness for the Supreme
Court is that the real Judge Bork’s Constitutional theory is not
at all like the horse and buggy, eighteenth century parody that

his opponents have created.

)
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Representative Conyers, spokesman for the Congressional
Black Caucus, said last week that Judge Bork would “set back race
relations more than 25 years.” I am dead opposed to that Robert
Bork. I am against the confirmation of any judge out to achieve
such mischief because the ending of racial and religious
intolerance has got to continue to be among our highest
priorities. But the Robert Bork I know has given full sway to
the Constitutional and statutory guarantees against
discrimination. While Solicitor General, Robert Bork several
times advocated a construction of the civil rights laws broader
than that which the Supreme Court adopted! And as a judge he has
authored some very important opinions in the civil rights area.
' But rather than talk about words written by Judge Bork in
opinions and legal briefs, I want to give you a true picture of
the man by sharing with you an incident from early in his
professional career. According to the Washington Post, when
Robert Bork was a young associate at a major Chicago law firm,
the application of an outstanding University of Chicago law
student ~-- Howard Krane -- was briefly considered and then
rejected. One associate overheard a partner saying that Krane
was passed over because he was Jewish, and mentioned this to
Bork. Even though only an associate, Bork went to see several
senior partners and said, according to one of his colleagues, “We

have a larger stake in the future of this firm than you do. We
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want this man considered on his merits.” The partners agreed to
take a second look, and today Krane is managing partner qf the
firm,
VI

In sum, then, Judge Bork is the embodiment of an almost
perfect judge -- he is brilliant, he is dispassionate, he decides
cases on their facts and the law, not on his personal
predilections. Why then do I say that he is Yalmost perfect.”
The answer is simple -- because we have lost cases in front of
Judge Bork, including some big ones. And, as an occasionally
disgruntled litigant, I would have a hard time describing the
author of those opinions as “perfect.” But we know that Judge
Bork has always given us -- and all other litigants in his
courtroom -- a ”fair shake”, or, to recite the words inscribed
above the steps to the Supreme Court, “equal justice under law.”
With your help, I am sure that Judge Bork will soon climb those

steps and become one of history’s greatest justices.



SOME CRITICS OF JUDGE BORK HAVE RAISED THE ISSUE OF
ABORTION, CONFIDENTLY PRONOUNCING THAT JUDGE BORK WILL VOTE THIS
WAY OR THAT ON ABORTION ISSUES. THESE CRITICS MUST HAVE A FULLY-
OPERATIVE CRYSTAL BALL IN THEIR POSSESSION, BECAUSE WE DO NOT
HAVE SUCH A GIFT OF PROPHECY. NEITHER THE PRESIDENT NOR ANY
OTHER MEMBER OF THE ADMINISTRATION HAS EVER ASKED JUDGE BORK FOR
HIS PERSONAL OR LEGAL VIEWS ON ABORTION. AND IN 1981, JUDGE BORK
TESTIFIED BEFORE CONGRESS IN OPPOSITION TO THE PROPOSED HUMAN

LIFE BILL, WHICH SOUGHT TO REVERSE ROE VERSUS WADE BY DECLARING

THAT HUMAN LIFE BEGINS AT CONCEPTION. JUDBE BORK CALLED SUCH A

STRATEGEM AN “UNCONSTITUTIONAL” DEFIANCE OF A SUPREME COURT

DECISION.

IN THE PAST, JUDGE BORK HAS ONLY QUESTIONED WHETHER THERE IS

A RIGHT TO ABORTION IN_ THE CONSTITUTION. QUESTIONS ALONG THIS

LINE HAVE BEEN RAISED BY MANY, IF NOT MOST, CONSTITUTIONAL
SCHOLARS IN THIS COUNTRY, INCLUDING HARVARD LAW PROFESSOR
ARCHIBALD COX AND STANFORD LAW SCHOOL DEAN JOHN HART ELY. BUT HE
HAS NEVER SAID THAT THE ROE DECISION OUGHT TO BE OVERRULED.
INDEED, GIVEN HIS OFTEN EXPRESSED VIEW OF THE GREAT IMPORTANCE OF

PRIOR DECISIONS -- STARE DECIS AS IT IS REFERRED TO BY LAWYERS --

IT IS NOT AT ALL CLEAR WHAT HIS VOTE WOULD BE IF A CASE
CHALLENGING THE DECISION CAME BEFORE THE SUPREME COURT. WE DO

KNOW ONE THING, HOWEVER: JUDGE BORK WOULD DECIDE SUCH A CASE



CAREFULLY, DISPASSIONATELY, ON THE LAW AND THE CONSTITUTION.

THAT IS WHY THE PRESIDENT NOMINATED HIM FOR THE POSITION.




CONCERNS HAVE BEEN RAISED IN SOME QUARTERS ABOUT JUDGE
BORK’S VIEWS ON THE RELIGION CLAUSES OF THE FIRST AMENDMENT.
THESE CONCERNS ARE MANUFACTURERED OUT OF WHOLE CLOTH AS WELL.
JUDGE BORK HAS NOT HAD OCCASION TO PASS ON MANY RELIGION ISSUES
IN THE D.C. CIRCUIT. JUDGE BORK WAS NOT INVOLVED, FOR INSTANCE,
IN THE RECENT CASE CONCERNING THE APPLICATION OF AIR FORCE
HEADGEAR REGUILATIONS TO THE YARMULKE. INDEED, JUDGE BORK HAS
DECIDED ONLY 6NE RELIGION CLAUSE CASE WHILE ON THE BENCH -- A
CASE WHICH INVOLVED A CHALLENGE TO THE PAYMENT OF GOVERNMENT
FUNDS FOR THE SERVICES OF A LEGISLATIVE CHAPLIN. 1IN DISMISSING
THE CHALLENGE, THE D.C. CIRCUIT SIMPLY NOTED THAT THE SUPREME
COURT HAD SPOKEN ON THE ISSUE AND HAD HELD THAT PAYMENT OF SUCH

FUNDS DID NOT VIOLATE THE ESTABLISHMENT CLAUSE.

SO WE ARE LEFT TO RELY ON JUDGE BORK’S DECISIONS IN OTHER
CASES —-- CASES WHICH DEMONSTRATE THAT HE FAIRLY AND
DISPASSIONATELY REVIEWS THE IL.AW AND THE CONSTITUTION TO REACH HIS
CONCLUSIONS, FAITHFULLY APPLYING PRIOR SUPREME COURT PRECEDENTS
IN THE AREA. NO ONE NEED BE CONCERNED ABOUT A RADICAL SHIFT IN
THE COURT’S RELIGION CILAUSE JURISPRUDENCE FROM THE APPOINTMENT OF
A JUSTICE WHO DECIDES CASES IN THIS FASHION. TO SUGGEST

OTHERWISE IS NOTHING OTHER THAN PURE DEMAGOGUERY.



BORK NOMINATION

" GENERAL OVERVIEW

Judge Robert Bork is one of the most qualified :
individuals ever nominated to the Supreme Court. He is
cne of the preeminent legal scholars of our time; a
practitioner who has argued and won numerous cases
before the Supreme Court; and a judge who for five
years has been writing opinions that faithfully apply
law and precedent to the cases that come before him.

As Lloyd Cutler, President Carter's Counsel, has
recently said: "In my view, Judge Bork is neither an
idealogue nor an extreme right-winger, either in his
judicial philosophy or in his personal position on
current social issues....The essence of [his] judicial
philosophy is self-restraint." Mr, Cutler, one of the
nation's most distinguished lawyers and a
self-described "liberal democrat and...advocate of
civil right& before the Supreme Court," compared Judge
Bork to Justices Holmes, Brandeis, Frankfurter,
Stewart, and Powell, as one of the few jurists who
rigorously subordinate their personal views to neutral
interpretation of the law.

As a member of the Court of Appeals, Judge Bork has
been solidly in the mainstream of American
jurisprudence.

-~ Not one of his more than 100 majority opinions has
been reversed by the Supreme Court. No appeilate
judge in the United States has a finer record.

- Indeed, the Supreme Court has never reversed any of
the over 400 majority opinions in which Judge Bork
has joined.

- 1In his five years on the bench, during which Judge
Bork heard hundreds of cases, he has written only 9
dissents and 7 partial dissents in those cases.

This is despite the fact that when he took his seat
on the bench, 7 of his 10 cclleagues were Demccratic
appointees, as are 5 of the 10 now. He has been in
the majority in 94 percent of the cases he has
heard.
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~ Moreover, the reascning of several of his dissents
was adoptaed by the U.S. Supreme Court when it
reversed opinions with which he had disagreed.
Justice Powell, in particular, has agreed with Judge
Bork in 9 of 10 relevant cases that went to che
Suprame Cocurt,

Judge EBork has compiled a balanced record in all areas
of the law, including tne First Amendment, civil
rights, labor law, and criminal law. Indeed, his views
on freedom oif the press prompted scathing criticism
from his more conservative colleague, Judge Scalia.

csome have expressed the fear that Judge Bork will seek
to "roll back" many existing precedents. There is no
basis for this view. As a law professor, he often
criticized the reasoning of Supreme Court cpinions;
that is what law professors do. But as a judge, he has
faithfully applied the legal precedents of both the
Supreme Court and his own Circuit Court. That is why
he is almost always in the majority on the Court of
Appeals and why he has never been reversed by the
Supreme Court. Judge Bork understands that in the
American legal system, which places a premium on the
orderly development of the law, the mere fact that cne
may disagree with a prior decision does not mean that
that decision ought to be overruled.

Judge Bork is the leading proponent of "judicial
restraint.” He believes, in essence, that judges
should set aside the decisions of the democratically-
elected branches of government only when there is
warrant for ceoing so in the Constitution itself. He
further believes that a judge has no authority to
create new rights based upon his own personal
philosophical views, but must instead rest his Jjudgment
solely on the principles set forth in the Constitution.

Eis opinions on the Court oI Appeals reflect a
consistent application of this form of judicial
restraint, and he has upheld and enforced "liberal"
laws and agency decisions as often as "ccnservative"
ones. What do his opponents in the Senate have to
fear? That he will allow them to set policy ror the
country, and thereby place the responsibility to make
political choices where it belongs?

The rush to judgment against this nominee by several
Senators and outside groups is unseemly and untair.
Though the nomination is supposedly so complex and
important that hearings on it cannot be held for
months, opponents of the nomination waited only days
or, in some cases, hours before attacking it. Given
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their verformance, one of their major cemplaints is
ironic: The nominee 1s said to lack "an cpen mingd.”

° At bottcm, this opposition is grounded in nothing more
than a fear that Judge Bork will not use his seat on
the Cour* to advance specific policy agendas. Such a
politicizcoticn of the cenfirmation process, in which
Senators geek to determine how a nominee will vote in
the specific cases theyv care about, detracts from the
independence of our judiciary and weakens that central
institution of our government,

e Why should this nominee be held to some standard other
than the traditional one for evaluating judicial
nominees--competence, integrity, and judicial
temperment? When JSudge Bork has had an opportunity to
respond fullv tc the Senate's gquestions, we are
confident he will demonstrate his overwhelming
qualifications to be confirmed as an Associate Justice
of the Supreme Court.

QUALIFICATIONS

Any of Judge Robert Bork's four positions in private
practice, academia, the Executive Branch and the Judiciary
would have been the high point of a brilliant career, but he
has managed all of them. As The New York Times stated in
1981, "Mr. Bork is a legal scholar of distinction and
principle."

° Professor at Yale Law School for 15 years; holder of
two endowed chairs; graduate of the University of
Chicago Law School, Phi Beta Kappa and managing editor
of the Law Review.

° Arguably the naticn's foremost authority on antitrust
law and constitutional law. Author of dozens of
scholarly works, including The Antitrust Paradox, the
leading work on antitrust law.

® Experienced practitioner and partner at Kirkland &
Ellis.
o Solicitor General of the United States, 1973-77,

representing the United States before the Supreme Court
in hundresds cf cases.

° Unanimously confirmed for the D.C. Circuit in 1982,
after receiving the ABA's highest rating--
"exceptionally well qualified"--which is given to oaly
a handful of judicial nominees each year.



3

No appellate judge in America has had a finer record on
the bench: not one of nis more than 100 majority
opinions has teen reversed by the Supreme Court.

Mcreover, the reasoning of several of his dissents was
adopted by the Supreme Court when it reversed opinicns

‘with which he had disagrezed. For example, in Sims v.

CIA, Judge Bork criticized a panel cpinion which had
inpermissibly, in his view, narrowed the circumstances
under which the idenrtity of ccnfidential intelligence
sources cculd be preotected by the government. When the
case was appealed, all nine members of the Supreme
Court agreed that the panel's definition of
"confidential source" was too narrow and voted to
reverse.

GENERAL JUDICIAL PHILOSOPHY

Judge Bork has spent more than a quarter of a century
developing a powerful and cogent philosophy of law.

His judicial philosophy kegins with the simple
proposition that judges must apply the Constitution,
the statute, or controlling precedent--not their own
moral, political, philosophical or economic
preferences,

He believes in neutral, text-based readings of the
Constitution, statutes and cases. This has frequently
led him to take positions at odds with those favored by
political conservatives. For example, he testified
before the Senate Subcommittee on Separation of Powers
that he believed the Human Life Bill to be
unconstitutional; he has opposed conservative efforts
to enact legislation depriving che Supreme Court of
jurisdiction over issues like abortion and school
praver; and he has publicly criticized conservatives
who wish the courts to take an active role in
invalidating economic regulation of business and
industry.

He is not a political judge: He has repedtedly

criticized politicized, result-oriented jurisprudence
of either the right or the left. '

He has repeatedly rebuked academics and commentators
who have urged conservative manipulation of the
judicial prccess as a response to liberal ijudicial
activism.
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Judge Bork believes judges are duty=-bourd to protect
vigorously those rights enshrined in the Constitution,
He does not adhere to a rigid conception of "original
intent" that weculd require courts to apply the
Constitution only to those matters which the Framers
specifically foresaw. To the contrary, he has written
that it 1s the "task of the judge in this generaticr to
discern how the framers' values, defined in the context
of the world theyv knew, appiy to the world we know."
His opinions applying the First Amendment to modern
broadcasting technology and to the changing nature of
libel litigation testify to his adherence co this view
of the rcle of the modern judge.

He believes in abiding by precedent: he testified in
1982 regarding the role of precedent within the Supreme
Court:

I think the value of precedent and of certainty
and of continuity is so high that I think a judge
ought not to cverturn prior decisions unless he
thinks it is absolutely clear that that prior
decision was wrong and perhaps pernicious.

Ee also has said that even questionable prior precedent
ought not be overturned when it has become part of the
political fabric of the nation.

Robert Bork is the best sort of judge for genuine
liberals and conservatives. Neither liberals nor
conservatives ought to be relying on the only unelected
branch of government to advance their policy agendas.
Judge Bork believes that there is a presumption
favoring democratic decisionmaking, and he has
demonstrated deference to liberal and conservative laws
and agency decisions alike. Scme of the cpponents to
this nomination show a disturbing mistrust of what the
American people would do without an activist court to
restrain them.

As The New York Times said in endorsing his nominaticn
to our most important appellate court in 1981:

Mr. Bork...is a legal scholar of distinction
and principle....One may differ heatedly from
him on specific issues 1like abortion, but
those are differences of philoscphy, not
principle, Differences of philosophv are what
the 1980 election was about; Rcbert Bork is,
given  President PReagan's philcsophy, a
natural choice for an important judicial
vacarncy.

NY Times, 12/10/81.
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FIRST AMENDMENT

During his five years on the bench, Judge Bork has been
one of the judiciary's most vigorcus defenders of First
Amendment values,

Ee has taken issue with his colleagues, and reversed
lower courts, in order to defend aggressively the
rights of free speech and a free press. For example:

- In Ollman v. Evans and Novak, Judge Bork greatly
expanded the constitutional protections courts had
been according journalists facing libel suits for
political commentary. Judge Bork expressed his
concern that a recent and dramatic upsurge in
high-dollar libel suits threatened to chill and
intimidate the American press, and held that those
considerations required an expansive view of First
Amendment protection against such suits.

Judge Bork justified his decision as completely
consistent with "a judicial tradition of a
continuing evolution of doctrine to serve the
central purpose" of the First Amendment. This
reference to "evolution of doctrine" provoked a
sharp dissent from Judge Scalia, who criticized the
weight Judge Bork gave to "changed social circum-
stances", Judge Bork's response was unyielding:
"It is the task of the judge in this generation to
discern how the framer's values, defined in the
context of the world they knew, apply to the world
we know."

Judge Bork's decision in this case was praised as
"extraordinarily thoughtful" in a New York Times
column authored by Anthony Lewis. Lewis further
described the opinion as "too rich" to be adequately
summarized in his column. Libel lawyer Bruce Sanford
said, "There hasn't been an opinion more favorable
to the preéss in a decade.™

- In McBride v. Merrell Dow and Pharmaceuticals Inc.,
Judge Bork stressed the responsibility of trial
judges in libel proceedings to ensure that a lawsuit
not become a "license to harass" and to take steps
to "minimize, so far as practicable, the burden a
possibly meritless claim is capable of imposing upon
free and vigorous journalism." Judge Bork
emphasized that even if a libel plaintiff is not
ultimately successful, the burden of defending a
libel suit may itself in many cases
unconstitutionally constrain a free press. He
wrote: "Libel suits, if not carefully handled, can
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threaten journalistic independence. Even if many
actions fail, the risks and high costs of litigation
may lead to undesirable forms of self-censcrship.

We do not mean to suggest by any means that writers
and publications should be free to defame at will,
but rather that suits--particularly those bordering
oa the frivolous--should be controlled sc as to

minimize their adverse impact upon press freedom."

-~ In Lebron v. Washington Metropolitan Area Transit
Authority, Judge Bork reversed a lower court and
held that an individual protestor had been
unconstitutionally denied the right to display a
poster mocking President Reagan in the Washington
subway system. Judge EBork characterized the
government's action in this case as a "prior
restraint" bearing a "presumption of
unconstitutionality." Its decision to deny space to
the protestor, Judge Bork said, was "an attempt at
censorship," and he therefore struck it down.

Judge Bork would be a powerful ally of First Amendment
values on the Supreme Court. His conservative
reputation and formidable powers of persuasion would
provide critical support to the American tradition of a
free press. Indeed, precisely because of that
reputation, his championing of First Amendment values
would carry special credibility with those who might
not otherwise be sympathetic to vigorous defenses of
the First Amendment.

Judge Becrk has been criticized for an article he wrote
in 1971 suggesting that the First Amendment is
principally concerned with protecting political speech.
It has been suggested that this might mean that Bork
would seek to protect only political speech. But Judge
Bork has repeatedly made his position on this issue
crystal clear: in a letter published in the ABA
Journal in 1984, for example, he said that "I do not
think...that First Amendment protection should apply
only to speech that is explicitly political. Even in
1971, I stated that my views were tentative....As the
result of the responses of scholars to my article, I
have long since concluded that many other forms of
édiscourse, such as moral and scientific debate, are
central to democratic government and deserve
protection." He also testified before Congress to this
effect in 1982, He has made unmistakably clear his
view that the First Amendment itself, as well as
Supreme Court precedent, requires vigorous protection
of non-political speech.

On the appellate court, Judge Bork has repeatedly
issued broad opinions extending First Amendment
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protection to non-political speech, such as commercial
speech (FTC v. Brown and Willieamson Tobacco Corp.),
scientific speech (McBride v, Merrell Dow and
Pharmaceuticals, Inc.) and cable television progranming
involving many cforms of speech (Quincy Cable Telavision
v. FCC).

CIVIL RIGHTS

As Solicitor General, Judge Bork was responsible for
the government arguing on behalf of the most
far-reaching civil rights cases in the Nation's
history, sometimes arguing for more expansive
interpretations of the law than those ultimately
accepted by the Court.

Among Bork's most important arguments to advance the
civil rights of minorities were:

- Beer v. United States -- Solicitor General Bork
urged a broad interpretation of the Voting Rights
Act to strike down an electoral plan he believed
would dilute black voting strength, but the Court
disagreed 5-3,

~ General Electric Co., v. Gilbert -- Bork's amicus
brief argued that discrimination on the basis of
pregnancy was illegal sex discrimination, but six
justices, including Justice Powell, rejected this

argument. Congress later changed the law to reflect
Bork's view.

- Washington v. Davis -- The Supreme Court, including
Justice Powell, rejected Bork's argument that an
employment test with a discriminatory "effect" was
unlawful under Title VII.

- Teamsters v. United States =-- The Supreme Court,
including Justice Powell, ruled against Bork's
argument that even a wholly race-neutral senority
system vioclated Title VII if it perpetuated the
effects of prior discrimination.

- Runyon v. McCrary =-- Following Bork's argument, the
Court ruled that civil rights laws applied to
racially discriminatory private contracts.

- Unitea Jewish Organization v. Carey -- The Court
agreed with Bork that race=-conscious redistricting
of veting lines to enhance black voting strength was
constitutionally permissible.
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- Lau v. MNicheols =-- This case estabklished that a civil
rights law prohibited actions that were not
intentionally discriminatory, so long as they
disproportionately harmed minorities. The Court
later overturned this case and narrowed the law to
reach only acts motivated by a discriminatory
intent.

As a member for five years of the United States Court
of Appeals Zor the D.C. Circuit, Judge Bork has
compiled a balanced and moderate record in- the area of
civil rights,

He has often voted to vindicate the rights of civil
rights plaintiffs, frequently reversing lower courts in
orcer to do so. T[or example:

-~ In Palmer v. Shultz, he voted to vacate the district
court's grant of summary judgment to the government
and hold for a group of female foreign service
officers alleging State Department discrimination in
assignment and promotion.

- In Ososkv v. Wick, he voted to reverse the district
court and hold that the Egqual Pay Act applies to the
Foreign Service's merit system.

- 1In Doe v. Weinberger, he voted to reverse the
district court and hold that an individual
discharged from the National Security Agency for his
homosexuality had been illegally denied a right to a
hearing.

- In County Council of Sumter County, South Carolina
v. United States, Judge Bork rejected a South
Carolina county's claim that its switch to an
"at-large" election system did not require
preclearance from the Attorney General under the

. Voting Rights Act. He later held that the County
had failed to prove that its new system had "neither
the purpose nor effect of denying or abridging the
right of black South Carolinians to vote."

- In Norris v. District of Columbia, Judge Bork voted
to reverse a district court in a jail inmate's
Section 1983 suit against four guards who allegedly
had assaulted him. Judge Bork rejected the district
court's reasoning that absent permanent injuries the
case must be dismissed; the lawsuit was thus
reinstated.

- In Lafrfey v. Northwest Airlines, Judge Bork affirmed
a lower court decision which found that Northwest
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Alrlines had discriminated against its fezmale
employees.

- In Emory v, Secretary of the Navy, Judge Bork
reversed a district court's decision tc dismiss a
claim cf racial discrimination against the United
States Navy. The District Ccurt had held that the
Navy's decisions on promotion were immune from
judicial review. In rejecting the cdistrict court's
theory, Judge Bork held: "Where it is alleged, as it
is here, that the armed forces have trenched upon
constitutionally guaranteed rights through the
promoticn and selection process, the courts are not
powerless to act. The military has not been
exempted from constitutional provisions that protect
the rights of individuals. It is precisely the role
of the courts to determine whether those rights have
been violated."

At the same time, however, Judge Bork has rejected
claims by civil rights plaintiffs when he has concluded
that their arguments were not supported by the law.

For example:

- In Paralyzed Veterans of America v. Civil
Aercrnautics Board, Judge Bork criticized a panel
decision which had held that all the activities of
commercial airlines were to be considered federal
programs and therefore subject to a statute
prohibiting discrimination against the handicapped
in federal programs. Judge Bork characterized this
position as flatly inconsistent with Supreme Court
precedent. On appeal, the Supreme Court adopted
Judge Bork's position and reversed the panel in a
6-3 decision authored by Justice Powell.

-~ In Vinson v. Taylor, Judge Bork criticized a panel
decisicon in a sexual harassment case, both because
of evidentiary rulings with which he disagreed and
because the panel had taken the positicn that
employers were automatically liable for an
employee's sexual harassment, even if the employer
had not known about the incident at issue. The
Supreme Court on review adopted positions similar to
those of Judge Bork both on the evidentiary issues
and on the issue of liability.

- In Drcunenberg v. Zech, Judge Bork rejected a
constitutional claim by a cryptographer who was
discharued from the Navy because of his
homosexuality. Judge Bork held that the
Constitution did not confer a right to engage in
homosexual acts, and that the ccurt therefore did
not have the authority to set aside the MNavy's
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decision. He wrote: "If the revolution in sexual
mores that appellant proclaims is in fact ever to
arrive, we think it must arrive through the moral
choices of the people and their elected
representatives, not through the ukase of this
court.”" The case was never appealed, but last ysar
the Supreme Court adopted this same position in
Dowers v. Hardwick--a decision in which Justice
Powell concurred.

- In Hohri v. United States, Judge Bork criticized a
panel opinion reinstating a claim by Americans of
Japanese descent for compensation arising out of
their World war II internment. Judge Bork denounced
the internment, but pointed out that in his view the
Court of Appeals did not have statutory authority to
hear the case. He characterized the panel cpinion
as one in which "compassion displaces law." 1In a
unanimous opinion authored by Justice Powell, the
Supreme Court adopted Judge Bork's position and
reversed the panel on appeal.

Judge Bork has never sat on a case involving an
affirmative action plan. While a law professor, he
wrote an op-ed piece in 1979 for The Wall Street
Journal in which he criticized the recently issued
Bakke decision. Since then, hcwever, the Supreme Court
has issued many other decisions affecting this issue,
and Judge Bork has never in any way suggested that he
believes this line of cases should be overruled.

In 1963 Bork wrote an article in the New Republic
criticizing proposed public accommodations provisions
that eventually became part of the Civil Rights Act as
undesirable legislative interference with private
business behavior.

- But ten years later, at his confirmation hearings
for the position of Solicitor General, Bork
acknowledged that his position had been wrong:

I should say that I no longer agree with that
article....It seems to me I was on the wrong
track altogether. It was my first attempt to
write in that field. It seems to me the statute
has worked very well and I do not see any problem
with the statute, and were that to be proposed
today, I would support it.

- The article was not even raised durirg his unanimous
confirmetion to the D.C. Circuit ten years later, in
1982,
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His article itself, like his subsequent career,
makes clear his abhorrence of racism: "Of the
ugliness of racial discrimination there need ke no
argument.," '

LAEOR

Judge Bork's approach to labor cases illustrates his
deep commitment tc principled decisionmaking. His
faithful interpretation of the statutes at 1ssue has
resulted in a balanced record on labor issues that
defies characterization as either "pro-labor" or
"pro-management, "

He has often voted to vindicate the rights of labor
unions and individual employees both against private
employers and the federal government.

In an opinion he authored for the ccurt in United
Mine Workers of America v. Mine Safety Health
Administration, Judge Bork held on behalf of the
union that the Mine Safety and Health Administration
could not excuse individual mining companies from
compliance with a mandatory safety standard, even on
an interim basis, without following particular
procedures and ensuring that the miners were made as
safe or safer by the exemption from compliance.

In concurring with an opinion authored by Judge
Wright in Amalgamated Clothing and Textile Workers
v. National Labor Relations Board, Judge Bork held
that despite evidence that the union, at least in a
limited manner, might have engaged in coercion in a
very close election that the union won, the National
Labor Relations Board's decision to certify the

union should not be overturned ncr a new election
ordered.

In Musey v. Federal Mine Safety and Health Review
Commission, Judge Bork ruled that under the Federal
Coal Mine and Health and Safety Act the union and
its attorneys were entitled to costs and attorney
fees for representing union members.

In Amalgamated Transit Union v. Brock, Judge Bork,
writing for the majority, held in favor of the union
that the Secretary of Labor had exceeded his
statutory authority in certifying in federal
assistance applications that "fair and equitable
arrangements”" had been made to protect the
collective bargaining rights of employees before
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labor and management had actually agreed to a
dispute resclution mechanism.

In United Scenic Artists v. National Labor FRelations
Board, Judge Bork joilned an cpinion which reversed
the Board's determination that a secondary boycott
by a union was an unfair labor practice, holding
that such a boycott cccurs only if the union acts
purposefully to involve neutral parties in its
dispute with the primary employer,

Similar solicitude for the rights of employees is
demonstrated by Northwest Airlines v. Airline Pilots
International, where Bork joined a Judge Edwards'
cpinion upholding an arbitrator's decision that an
airline pilot's alcoholism was a "disease" which did
not constitute good cause for dismissal.

Another opinion joined by Judge Bork, NAACP v.
Donovan, struck down amended Labor Department
regulations regarding the minimum "piece rates"
employers were obliged to pay to foreign migrant
workers as arbitrary and irrational.

A similar decision against the government was
rendered in National Treasury Emplovees Union v.
Devine, which held that an appropriations measure
barred the Qffice of Personnel Management and other
agencies from implementing regulations that changed
federal personnel practices to stress individual
performance rather than seniority.

In 0il Chemical Atomic Workers International v.
Naticnal Labor Relations Board, Judge Bork joined
another Edwards' opinion reversing NLRB's
determination that a dispute over replacing
"strikers" who stopped work to protest safety
conditions could be settled through a private
agreement between some of the "strikers" and the
company because of the public interest in ensuring
substantial remedies for unfair labor practices.

In Donovan v.. Carolina Stalite Co., Judge Bork
reversed the Federal Mine Safety and Health Review
Commission, holding that a state gravel processing
facility was a "mine" within the meaning of the Act
and thus subject to civil penalties.

~

Black v. Interstate Commerce Commission, a per
curiam cpinion joined by Judge Bork, held that the
ICC had acted arbitrarily and capriciously in
allowirg a railroad to abandon some of its tracks in
a manner that caused the displacement of employees
of another railroad.
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Where the statute, legitimate agency regulation, or
collective bargaining agreement so dictated, however,
he has not hesitated to rule in favor of the government
or private employer.

- In Naticnal Treasury Employees Union v. U.S, Merit
Systems, Judge Bork held that seasonal government
employees laid off in accordance with the conditions
0of their employment were nct entitled to the
procedural protections that must be provided to
permanrent emplovees against whom the government
wishes to take "adverse action.”

- In Prill v. National Labor Relations Board, Judge
Bork dissented from the panel to support the
Mational Labor Relations Board decision that an
employee's lone refusal to drive an allegedly unsafe
vehicle was not protected by the "concerted
activities" section of the National Labor Relations
Act. Judge Bork concluded that the Board's
definition of "concerted activities," which required
that an employee's conduct must be engaged in with
or on the authority of other employees and not
solely by and on behalf of the employee himself, was
compelled by the statute.

- In International Brotherhood of Electrical Wcrkers
v. National Labor Relations Board, Judge Bork wrote
an opinion for the court upholding a Mational Labor
Relaticns Board decision against the union which
held that an employer had not committed an unfair
labor practice by declining to bargain over its
failure to provide its employees with a Christmas
bonus. The court found that the company's
longstanding practice to provide bonuses had been
superseded by a new collective bargaining agreement
which represented by its terms that it formed the
sole basis of the employer's obligations to its
employees and did not specifiy a Christmas bonus.

- In Dunning v. National Aeronautics and Space
Administration, Judge Bork joined Judges Wald and
Scalia in denying an employee's petition for review
of a Merit Systems Protection Board decision to
affirm a 15-day suspensiocn imposed by NASA Zor
insubordination.

CRIMINAL LAW

As Solicitor General, Robert Bork argued and won
several majcr death penalty cases before the United
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States Supreme Court. He has expressed the view ti =
the death penalty is constitutionrally permissible,
provided that proper procedures zre followed. This is
the position of all but two of the current members of
the Supreme Court.

° Judge Borl is a tough but rairminded judge on criminal
law issues.

° He has opposcd expansive interpretations of procedural.
rights that wculd enable apparently culpakle
individuals to evade justice.

~ In United States v. Mount, for example, he concurred
in a panel decision affirming a defendant's
conviction for making a false statement in a
passport application. He wrote a separate
concurrence to emphasize that the court had no power
to exclude evidence obtained from a search conducted
in England by British police officers, and that even
assuming that it did, it would be inappropriate for
the court to apply a "shock the conscience” test.

- In U.S. v. Singleton, he overruled a district court
order that had suppressed evidence in a defendant's
retrial for robbery which had been deemed reliable
in a previous cocurt of appeals review of the first
trial.

° On the other hand, however, Judge Bcrk has not
hesitated to overturn convictions when constitutional
or evidentiary consideraticns require such a result.

- In U.S. v. Brown, Judge Bork joined in a panel
decision overturning the convictions of members of
the "Black Hebrews" sect, on the ground that the
trial court, by erroneously dismissing a certain
juror who had questioned the sufficiency of the
government's evidence, had violated the defendants'
constitutional right to a unanimous jury. Judge
Bork's decision to void nearly 400 separate verdicts
in what 1is believed to be the longest and most
expensive trial ever held in a D.C. district court
highlights his devotion to vindicating the
constitutional rights even of criminal defendants.

ABORTION

o Judge Berk's perscnal views on abortion are irrelevant
to his respcresibility as a judge to decide fairly the
cases which come before him, as are his personal views
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on any subject. This reflects the heart of his
judicial philcsophy.

Neither the President nor any other member of the
Administra“ion has ever asked Judge Bork for his
personal or legal views on abortion.

In 1981, Judge Bork testified before Congress in
opposition to the proposed Human Life Bill, which
sought to reverse Roe v. Wade by declaring that human
life begins at conception. Judge Bork called the Human
Life Bill "unconstitutional".

Judge Bork has in the past questioned only whether
there is a right to abortion in the Constitution.

This view is shared by some of the most notable, main-
stream and respected scholars of constitutional law in
America:

- Harvard Law Professors Archibald Cox and Paul
Freund. )

- Stanford Law School Dean John Hart Ely.
- Columbia Law Professor Henry Monaghan.

Stanford law professor Gerald Gunther, the editor of
the leading law school casebook on constitutional law,
offered the following comments on Griswold v.
Connecticut, the precursor to Roe v. Wade: "It marked
the return of the Court to the discredited notion of
substantive due process. The theory was repudiated in
1937 in the economic sphere. I don't find a very
persuasive difference in reviving it for the personal
sphere. 1I'm a card-carrying liberal Democrat, but this
strikes me as a double standard."

Judge Ruth Bader Ginsburg, one of Judge Bork's most
liberal colleagues on the D.C. Circuit, has written
that Roe v. Wade "sparked public opposition and
academic criticism...because the Court ventured too far
in the change it ordered and presented an incomplete
justification for its action."

The legal issue for a judge is whether it should be the
court, or the people through their elected
representatives, that should decide our policy on
abortion.

If the Supreme Court were to decide that the
Constitution does not contain a right to abortion, that
would not render abortion illegal. It would simply
mean that the issue would be decided in the same way as
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virtually all other issues of public policy=-=-by the
people through their legislatures.

we do not know whether Judge Bork would vote to
overrule Roe v. Wade. Some have suggested, however,
that Judge Bork ougnht not to be confirmed unless he
commits in advance EEE to vote to overrule Roe v, Wade,

No judicial nominee has ever pledged his vote in a case
in order to secure confirmation, and it would be the
height of irresponsibility to do so. Indeed, any
judicial nominee who did so would properly be accused
not only of lacking integrity, but of lacking an open
mind.

WATERGATE

During the course of the Cox firing, Judge Bork
displayed great personal courage and statesmanship. He
helped save the Watejgate investigation and prevent
massive disruption of the Justice Department. As Lloyd
Cutler has recently written, "[I]t was inevitable that
the President would eventually find someone in the
Justice Department to fire Mr. Cox, and, if all three
top officers resigned, the department's morale and the
pursuit of the Watergate investigation might have been
irreparakly crippled."” Elliott Richardson has
confirmed this as well.

At first, Bork informed Attorney General Elliott
Richardson and Deputy Attorney General William
Ruckelshaus that he intended to resign his position.
Richardson and Ruckelshaus persuaded him to stay. As
Richardson has recently said, "There was no good reason
for him to resign, and some good reason for him not
to." Unlike Bork they had made a personal commitment
not to discharge Archibald Cox. Richardson and
Ruckelshaus felt that it was important for someone of
Bork's integrity and stature to stay on the job in
order to avoid mass resignations that would have
crippled the Justice Department.

After carrving out the President's instruction to
discharge Cox, Bork acted immediately to safeguard the
Watergate investigation and its independence. He
promptly established a new Special Prosecutor's office,
giving it authority to pursue the investigation without
interference. He expressly told the Special
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Prosecutor's office that they had complete independence
and that they should subpoena the tapes 1f they saw
fit--the very assertion that led to Cox's discharge.

Judge Bork framed the legal theory under which the
indictment of Spiro Agnew was allowed to go forward.
Agnew had taken the position that a sitting vice
president was immune from criminal indictment, a
position which President Nixon initially endorsed.
Bork wrote and filed the legal brief arguing the
opposite position, i.e. that Agnew was subject to
indictment. Agnew resigned shortly thereafter.

All this is why, in 1981, The New York Times described
Judge Bcrk's decisions during Watergate as "prin-
cipled.”

BALANCE ON THE SUPREME COQURT

It is simply wrong to suggest that Judge Bork's
appointment would change the balance of the Court. His
opinions on the Court of Appeals--of which, as
previously noted, not one has been reversed--are
thorcughly in the mainstream. His case-by-case
approach is the same as Justice Powell's. Sometimes
the civil rights plaintiffs win, and sometimes they do
not. Sometimes the labor union wins, and sometimes it
does not. In every instance, Judge Bork's decisions
are based on his reading of the statutes,
constitutional provisions, and case law before him. ‘A
Justice who brings that approach to the Supreme Court
will rot alter the present balance in any way.

Moreover, the unpredictability of Supreme Court
appointees is characteristic. Justice Scalia, a more
conservative judge than Bork, has been criticized by
some conservatives for his unpredictability in his very
first term on the Court. Justice O'Connor has also
defied expectations, as Professor Lawrence Tribe noted:
"Defying the desire of Court watchers to stuff Justices
once and for all into pigeonholes of 'right' or 'left,'
[her] story...is fairly typical: when one Justice is
replaced with another, the impact on the Court is
likely to be progressive on some issues, conservative
on others."

There is no historical or constitutional basis for
making the Supreme Court as it existed in June 1987 the
ideal standard to which all future Courts must be held.
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- No such standard has ever been used by anyone,
consarvative or liberal, in evaluating nominees to
the Court. The Senate has always tried to lock to
the nominee's individual merits--even when they have
disagreed about them.

.- No such standards were used tou evaluate FDR's eight
nominations to the Court in six vears or LBJ's
nominees to the Warren Court, even though, as
Professor Tribe has written, Justice Black's
appointment in 1937 "took a delicately-balanced
Court...and turned it into a Court willing to give
solid support te F.D.R.'s initiatives. Sa, too,
Arthur Goldberg's appointment to the Court in 1962
shifted a tenuous balance on matters of personal
liberty toward a consistent libertarianism...."

INDEPENDENCE OF THE JUDICIARY

The confirmation process is not, and constitutionally cannot
be, a contest between the Executive and the Legislature in
which all weapons, including case=-specific or political
litmus tests, are fair game., It is proper neither for the
President nor for Congress to use such litmus tests, and as
a result neither the President nor any member of the
Administration has asked such questions of Judge Bork. The
avoidance of such tests in the nomination process is
essential to preserve the independence of the judiciary. It
is the constitutional role and independence of the
judiciary, not that of Congress or the President, that is at
risk. There will be no winners as between the Executive and
the Senate in such a contest, but there could be a
loser-~the Court,

° The constitutional reason for rejecting "balance"
litmus tests is clear: If the Senate tried to preserve
the narrow balances of the present Ccurt on, e.g., the
death penalty or abortion, it would destroy the
constitutionally-guaranteed independence of the Supreme
Court.

] The Senate would have to interrogate any prospective
nominee on his position regarding abortion, the death
penalty, and dozens of other cases. To preserve all
these competing balances would subject the Senate to
paralyzing competing demands.

° This politicization would plague the confirmation
process tfar beyond this Presidency: It would
legitimate blatant vote trading whenever cases arouse
strong poclitical interests.
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Moreover, it would be as improper for nominees to
answer these questions as it would be for the Senate to
ask them. To force nominees to trade their votes on
future cases in exchange for Senators' votes on
confirmation would diminish the prestige of the Court
and politicize judicial decisionrmaking, allcwing
legislators to reach into the Court to control the
disposition of cases and cuntroversies.

- Nominees did not testify at all before the A
appointment of Justice Brandeis in 1916 and did not
do so regularly until considerably later. When such
testimony became more common, the necessity of
insulating the Court from political manipulation
gave rise to the universally-recognized privilege
against comments on issues or cases likely to come
before the Court.

As Senator Kennedy has said, "Supreme Court
nominees...have properly refused to answer questions
put to them by the Senate which would require the
nominee prematurely to state his opinion on a specific
case likely to come before him on the bench." And
Justice Harlan said during his hearings that for him,
as a ncminee, to comment on cases or issues that might
come before him "would seem to me to constitute the
gravest kind of guestion as to whether I was qualified
to sit on that great Court."

July 22, 1987
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Saving Bork From Both

Friends and Enemies

By Lloyd N. Cutler

WASHINGTON — The numination
of Judge Robert H. Bork to the United
States Supreme Court has drawn pre-
dictable reactions from both ex-
tremes of the political spectrum. One
can fairly say that the confirmation is
‘as much endangered by one extreme
as the other.

The liberal left's characterization
.of Judge Bork as a right-wing ideo-
logue 1s being reinforced by the en-
thusiastic embrace of his neo~conser-
vative supporters. His confirmation
" may well depend on whether he can
persuade the Senate that this charac
terizauion is a false one.

In my view. Judge Bork is neither
an ideologue nor an extreme right-
winger, either tn his judicial philoso-
phy or 1n s personal pusition on cur:
rent social issues. 1 base this assess-
ment on a post-nomination review of
Judge Bork's published articies and
opinions, and on 20 years of personal
"association as a professional col-
league or adversary. 1 make it as a
liberal Democrat

speech but has yuestioned whether
the First Amendment also prutects
literary and scientific speech. How-
ever, he has since agreed that these
forms of speech are also covered by
the amendment. And as a judge, he
has voted tv extend the cunstitutional
protection of the press against libel
judgments well beyond the previous
state of the law. In his view, “It is the
task of the judge in this generation to
discern how the Framers’ values, de-
fined in the context of the world they
knew, apply to the world we know.”
Over Justice (then Judge) Antonin
Scalia’s ubjections, he was willing to
appty “the First Amendment’s guar-
antee .. to frame new doctrme to
cope with changes in iibel law [huge
damage awardsj that threaten the
functions of .a free press.”

Civil nghts While Judge Bork ad-
heres 1o the “‘onginal intent'* school
of constitutional interpretation, he
plamly 1ncludes the intent of the
Framers of the post-Civii War
amendments outlawing slavery and
racial discrimination. in this spirit,
he weicomied the 1955 decision in

Bruwn v. Board of

and as an advo-
~2+e of cvil rights

ire  the Su-
reme Court.

He is neither

Education pro-
claimuig  puolic
schoot segregation
unconslitutionai

et's look at sev- : as ‘‘surely cor-
eral categories of an ldeOIOgue r?cl," tr:md gs one
concern. of ‘“the ourt’s

Judicial philese-  T1OT Al most splendid vin-
phy. The essence dications c‘)l
.of Judge Bark’s extreme human freedom.’

judicial  philoso-
phy is seif-re-
straint. He be-

hieves that judges .

rightist.

In 1963, he did in
fact oppose the
public accommo-
dations title of the

should interpret

the Constitution and the laws accord-
ing to neutral principles, without
reference to their personal views as
to desirable social or legislative pol-
. ¢y, insofar as this is humanly practi-

_cable.

All Justices subscribe at ‘least
nominally to this philosophy, but few
rigorously observe it. Justices Oliver
Wendell Holmes, Louis D. Brandeis,
Felix Frankfurter, Potter Stewart
and Lewis F. Powell Jr were among
those tew. and Judge Bork'’s articles
and opinions confirm that he would be
another. He has criticized the right-
_ wing activism of the pre-1937 court
majorites that struck down social
legislation on due process and equail
_ protection grounds. He is likely to be
..a strong vote against any similar

lendencies that might anse during

1S OWn tenure.
Freedom of speech. As a judge,

Judge Bork has supported broad con-

stitutional protection for political

Civil Rights Act as
an undesirabie legislative interfer-
ence with private business behavior.
But n his 1973 confirmation hearing
as Solicitor General he acknowledged
he had been wrong and agreed that
the statute ‘‘hus worked very well.”
At least when compared to the Rea-
gan Justice Department, Judge Bork
as Solicitor General was
almost a paragon of civil rights ad-
vocacy. )

Judge Bork was later a severe
critic of Justice Powell’'s decisive
concurring opinion in the Universiy
of California v. Bakke case, leaving
slate universities free to take racial
diversity into account in their admis-
sions policies, so long as they did not
employ numerical quotas. But this
criicism was limited to the constitu-
uonal theory of the opinion. Judge
Bork expressly conceded that the lim-
ited degree of affirmative action it
permitted might weil be a desirable
sucial policy. )

Abortion. Judge Bork has been a
leading critic of Roe v. Wade, particu-
larly its holding that the Bill of Rights
implies a constitutional right of pri-
vacy that some state abortion laws

invade. But this does not mean that he
is a sure vote to overrule Roe v.
Wade; his writings reflect a respect
for precedent that would require him
to weigh the cost as well as the bene-
fits of reversing a decision deeply im-
bedded in our legal and social sys-
tems. (Justice Stewart, who had dis-
sented from the 1965 decision in Gnis-

wold v. Connecticut, on which Roe v.
Wade is based, accepted Griswold as
binding in 1973 and joined the Roe v.
Wade majority.).

Judge Bork has also testified
against legislative efforts to reverse
the court by defining life to begin at
conception or by removing abortion
cases from Federal court jurisdic-

tion. If the extreme right is embrac-

" ing him as a convinced right-to-lifer

" Lloyd N. Cutler, g lawyer who was

v

who would sirike down the many
siate laws now permitting abortions,
1t is probably mistaken.

Presidential powers. | thought m
Octubtr 1473 (nat Judge burk sno.a..
have resigned along with Eilit L.
Richardson and William S. Ruckels-

haus rather than carry out President
Richard M. Nixon’s instruction 1o fire
Archibald Cox as Watergate special
prosecutor.,

But, as Mr. Richardson has re-
cently observed, it was inevitable
that the President would eventually
find someone in the Justice Depart-
ment to fire Mr. Cox, and, if all three
top officers resigned, the deparzi-
ment’s morale and the pursuit of the
Watergate investigation might have
been irrreparably crippled.

Mr. Bork allowed the Cox staff to
carry on and continue pressing for
the President’s tapes — the very
issue over which Mr. Cox had been
fired. He appointed Leon Jaworski as
the new special prosecutor, and the
investigations continued to their suc-
cessful conclusion. Indeed, it is my
undersianding that Mr. Nixon later
asked, *“Why did | go to the troubie of
firmg Cox?"

jucLr

counsel to President Jimmy Carter,
was a founder of the Lawyers Com-
-.muttee for Civil Rights Under Law.

v

iu, irc.
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1 du not share Judge Bork's consti-
tutional and policy doubts about the
statute nstitutionalizing the special
prosecutor function. But if the const-
tutional issue reaches the Supreme
Court, he will most likely recuse him-
self, as he has apparently already
done in withdrawing from a motions
panel aboutl to consider this issue in
the Court of Appeals. Moreover, as he
testified in 1973, he accepts the need
for independent special prosecutors
in cases invoiving the President and
his close associates.

Balance-the-budget amendment.
While this proposed amendment is
not a near-term Supreme Court issue,
Judge Bork’s position on it is signifi-
cant because support for that amend-
ment is a litmus test of right-wing
1deology. He has publicly opposed the
amendment on several grounds, in
¢luding its unenforceability except by
judges who are singularly ill-
equipped to weigh the economic
policy consiaerauons that judicial en-
forcement would eniail. This reason-
ing 1s far from the ritual cant of a
right-wing ideologue.

Experience shows that it is risky to
pinpoint  Supreme Court Juslices
along the ideological spectrum, and in
the great majority of cases that reach
the Court 1deology has little effect on
the outcome.

The conventional wisdom today
places two Justices on the liberal
side, three 1n the middle and three on
toeanservative side, T oredict thai of
Judp=z Bork is cunfirmed, the conven-
tional wisdom of 1993 wiil place him
closer to the middle than to the right,
and nut far from the Justice whose
chan he has been numinated to fill.

Every new appuiniment creates
some change in the ""balance’” of the
Court, but of those on the list the
President reportedly considered,
Judge Bork is one of the least to
create a decisive one. .

. ——— -
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"~ TheBattle
- OverBork

N

Senate Liberals Will
Try to Block Nominee
On Ideological Grounds

By STUARTTAYLORJr.

WASHINGTON

ITH the direction of the Supreme Court. the

Reagan legacy and the Democratic Presi-

dential nommnation all in play, the nomination

of Judge Robert H. Bork portends the biggest

:¢eglogical battle of President Reagan's second term. It

~ ' alsc be tne maior test 2! acern imes on an 'ssue as

4T 3SiTe FoIl3aloLcimeSLcal2 3agv.cEand imsenl

rcie 3 mangate (0 reject a Presicential nominee (o0 tne
+ Court dbecause 1t dislikes his ideoiogy ?

The recent tradiuon, which the Admainisiration says

s rooted 1n the Constitution, has been Senate acgquies-

" cence on judicial nominees who share the President's

. pnilosophy. But liberals say the framers of the Constitu-

. Tion antended the Senate (0 play a ¢oequal role; other-

wise, they maintain, 1t would be rubber.stamping a
- President’s effort to remake the law of the land — and to
roit back constitutional protection of abortion rights —
.thirough appointments to the Court.

The liberals are citing experience going back to the
debates at the Constitutional Convention and the Sen-
aite's rejecuion in 1795 of John Rutledge. President Wash-
inglon’'s nominee to be Chief Justice, largely becayse of
tne nominee’'s opposition to the Jay Treaty with England.
In the two centuries following, the Senate has rejected or
forced the withdrawal of nearly 20 percent of presiden-
nial nominees to the Court.

. Recent confirmation battles, even the liberais’ at-
tack on Jusuce William H. Rehnguist's elevation 1o Chief
Justice, have focused on allegations of personal miscon-
duct and veracity. But 1declogy was one key i1ssue when
President Johnson was forced to withdraw his nomina-
uon of Justice Abe Fortas to be Chief Justice :n 1963 The
senators opposing him nciuded Strom Thurmond of

- South Carolina. now senior Repubitcan on the Judiciary

Commuttee, who took the occasion to filibuster against

the liberal 'urisorudence of the Warren Court anc <cw-

arg 1. Baker Jr. now Whie House Chief of S:aff.
Ideniogy nas assumed such prorminence in the ba::le

- over Judge Bork because his vote and intellestually mus-

cular conservafism seem so likeiy to ult the Court
sharply to the nght on such pohitically and emouonally
charged issues as free speech, affirmauve action, rej-
glon and, most conspicuously, abortion. In many 5-to-4
decisions on these :ssues, the man he would replace. tne
moderate-to-conservative Jjystice Lewis F. Powei] Jr
had voted with the liberais.

Judge Bork’s eventual confirmation. even by a
Democratic-controlled Senate, seems probabie, thoughn
not assured. But with Senate hearings uniikely befare

Oort A
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Labor Day and a final vote unhkeiy
before the C8urt’s new term beg:ns,
the process promises (o e one 2! iong
duration and unparaileled feroc:ty.
Liberai groups say their crusade
10 stop Judge Bork wiil be thesr
major priority of t(he Reagan era.
They wiil be pressing senators who
are seeking the Presidency, espe-
cially Joseph R. Biden Jr., who as Ju-
dicaary Commuliee chairman will run
the hearings.
’ President Reagan and his sup-
porters on the rignt will sush back
~with equal passion. The Bork nomina-
Lion represents a last, best chance ‘o
advance Mr. Reagan’'s social agenda.

Genial and Tough

Al the center of the storm stands
a big. bearded, gemal man. long a
promuinent critic of the ‘judicial im-
perialism’* he ascribes to the “‘mod-
ern. activist. hiberal Susreme Court.”
Most conspicuously, Judge Bork has 0
denounced the {973 dec:sion identify-
iNg a constitutional right 1o anoruon,
anc it seems clear he would provide
the fifth vote to narrow, and perhaps
overrule, that decision.
Lipera as weli as conservauve
friends and associates praise Judge
Bork as’'a deep thinker whose hard-
edged theories are devoid of bigotry o
and tempered bv a ready wit, who
can enjoy a marum or a {riendly debate with strong 1deo-
logical agversaries. He won the American Bar Associa-
tion’s highest raung wnen nominated for the Uniteq
Slates Court of Appeals for the District of Columtia, and
the nunt for clouds on hts integrity has been unavailing.
To hus chagrin. the 50-vear-oid former Yale law pro-
fessor has been known 10 the public chiefly as Lhe Acuing
Attorney General who followed President Nixon's order
10 dismuss Archibald Cox as the first Watergate special
prosecutor in the 1973 "“‘Saturday Night Massacre.”
Whiie opponents have desiored his role 1n that en1sode,
SITe Lev MArulisanis fay reacttT Tonsrigly Bork suoe
POTIers CLesiion wny (ne senate snzu.d dbe any mar
trauoted now than il ~as wnen 1t confirmed him unam-
mouslyn 1982,
His writings both as a scholar and as a yudge clearly
put him very {ar to the right on the spectrum of respect-
able legal thought. The law of the land would be very dif-

ferent today if Judge Bork had been in charge over the
iast few decades. He has denounced, for example, the
‘‘one person, one vote'’ rulings of the 1960's and decisions
siriking down poll taxes and protecung the advocacy of

- overthrowing the government

While' public controversy has centered on Judge
Bork's denunciation of the abartion decision, his position
on that issue 1s far closer t0 the mamnstream of legal
scholarship than some of his other views. He is assailed
for what he terms “‘deference to democratic choice’: his
view that the judiciary should not override the social
policy choices of eiected officials by '‘creating’’ rights
with no spec:fic basis in the Constitution’s language. )

It 1s a measure of how deeply the institution of judi-
cial review has laken root in America that elecied sena-
lors are {eehing so much pressure (0 reject a nominee
wnose philosopny rests on the premise that legislators
snould make the laws.



47 houid be looking for justices and doc-
3w

Michael Barone

F

. Jerals who have jumped so enthusi-
astcally into the battle to deny confirmation to
Judge Robert Bork don’t seem to realize it, but

they are fighting yesterday’s batties. And-¥ -

they are so unfortunate as to win, they risk
losing tomorrow's legal-political wars,

Bork. [ think it is fair to say, is the closest

:ng we have to a principled believer i judicial

straint—the idea that courts should overturn
-ws passed by lemsiatures only when the law
violates an absolutely clear constitutional provis
sion. His attackers do not reaily contest this
proposition. Liberals don't like him because
they fear he would refuse to overturn laws they
don't like, notably antr-abortion laws: they don't
claim he wouid overturn lrws they favor.

If that's so, then Bork is exactly the kind of
justice liberals shouild want Right now, and
prabably for as long as the 60-year-oid Justice
Bork can be expected to serve, judicial re-
strunt works for the liberals on most issues.
Amencan courts are mostly conservative.
Amencan legislatures are mostly liberal Once
it was the other way around. ang it was in
fiberals’ interest to make courts more powerful
and legisiatures less powertul. But today liber-
lis have no reason to look for mstices or
doctrines to overturn what legnlatures do.

e owill let legisiaturey” acts stand.

s 1y not be ebvious that legisiatures are
{ xiav, especially to those i the war-
re. . buckrooms of Washington liberaj lobbies
who unawine American legisiatures are peopled
1oLste WS alimyaen and Jerrv Falwells, But
rlORTERAD Cioegii dors STe bernocrats, and
tney usuaily choose hberal leaders. Here in
Congress, Jim Wnght——a coinmutted liberal on
econonucs, the only national politician gutsy
enough (0 speak out {or a tax uicrease, and alert
to avil liberties ay well—succeeded Tip Q'Neill
as House speaker. In Caiiforrua, Willie Brown, a
boliantly skiliul black from San Francisco, s
speaker; New York's spenker is a Lberni Jew
from Brooklyn, Meivyn Miiler; Pennsytvania's is
Leroy Irvis, 2 black from Pittsburgh. Speakers
George Kevermin of Massachusetts, Vemn Riffe
of Otwo, Gary Owen of Michigan, Michael Madi-

states; ’
where mast Americans bive,

Compare these legisiatures with the courta.
Most federal jdges sow are Reagan appom-
tees, and while the balance would be changed if

nocrat won in 1988, that's not a sure
The recail by 2 2-1 vote of Chief Justice
Bird has left the California courts in the
| of politscal conservatives for the first
«w . 50 years, Mano Cuomo in New York
hnlolbwcdapdicydnmaqmindqghdzaw

CAJC WasHUgun pos.
¥ rk: The Liberals Have It Wrong

. legal Other legisiatures would surely bave

further any liberal ideciogy. In the kw schoows
the backers of liberal judicial theories are oa
the defensive, and much of the new debate is
on the right. The argument there is whether
adges shouid overturn laws passed by the
legislatures as violations of economic liberty.
On that argument Judge Bork is clearty identi-
fied as one who wouldn't overtum such laws.
But the fiberals who are arguing against
Bork aren’t thinking about the cases seeking to
overthrow the liberal laws of tomorrow.
They're talking about decisions overthrowmng
the conservative laws of yesterday. (Most ludi-
crous i the argument, advanced even by The
New York Times, that Bork might reverse the
1965 decision overturning the Connecticut law
that banned contraceptives. That's a danger
only d you think that some legisiature is about
wpasalaw.bamingmns—nmmibly

likely at a time when many think condoms are
our front-line protection against AIDS.)
Foremost among lberals’ concems is abor-
tion. It was the pro~choice groups which first
loudly attacked Bork and whupped the Demo-
crats into line; the National Abortion Rights
Action League snapped its fingers and Joe
Biden, doing what he said he'd never do,

" umped. The - prochoice crowd fears, realisti-
clly, that Bork would vote to overrule Rar & .

Wade, the 1973 deasion that overturned all
state antrabortion haws, We would be back,
Edward Kennedy says, to the days of back-alley
aboruons. :

This is nonsense. The voters don't want
abortion outlawer, and the mosdy Uberal legrs-
fatures are not going to vote to outaw I
About a dozen states today pay for Medicad
abortions for the poor; they’re not likely to turmn
around and ban abortion for everyone. Even n
the supposedly dark ages before Roe s Wade,
legislatures were moving rapidly toward legal-
mation. In the five years before the decision,
legisiatures n 18 states with 41 percent of the
nation's population Gberalized their abortion
laws, often to the point of allowing atortion on

BATL: :Z- Z‘ (”
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liberalized their aborion ws in the legislatve
sessions just beginning as the Supreme Court
spoke. (Bob Woodward and Scott Armsarong in
thetr bool, 'ﬂn Brethren,” report that Jusuce
Potter Stewart, influenced by his daughter, felt
that few legislatures seemed likely to amend
their abortion kaws. On this political judgment
he couldn’t have been wronger; the legisiatures
were acting more rapidly on this issue than
they have on almost any msue in 200 years of
Amencan history.)

Today the liberals who suppose that legis-
latures will put abortionists in leg irom are pust
as wrong—as the right-to-ifers are beginnmg to
realize. with a sinidng heart. A decision overru-
ing Roe u. Wade would make pro-choice lobby-
ists work harder in state legislatures, which is
where Justice Brandeis used to say liberal
reformers should be busy working, and would

* force a lot of state politicians to take 2 stand on

an issue they'd prefer to straddle. But that's
what lobbyists and politicians are paid for.

Bork s not going to vote to overturn the Civil
Rights Act (though he may say it means what it
says and what Hubert Humphrey said ¢ meant:-
that it forbids racial quotas), he i8 not gotng to
overturn laws that can't be justified by free-mar-
ket economics (as Judge Richard Poener wouid),
and he &8 oot going to overturm the graduated
income tax or welfare programs (as University
of Chicago professor Richard Epstein might). He
is not going to write opmions that grve thous
sinds of conservative and sometimes st plan
stupid state and local judges a2 warmant to
overturm hws they doa't like. The iverais are
not Likety to be granted another Reagar asooun-
tee who wouid be better for them than Sork
They should hope they’re hucky enough to lose
their fight to biock his confirmation.

The writer is @ member of the editorial page
siaff.
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Bork's Evolving Views:
Far From the New Deal

.

By STUARTTAYLOR Jr.

Soecwat o The ew Yoru Timae

1

WASHINGTON. July 7 = Judge Rolr|
ert H Bork. whose nomination 9 Lhe‘
Supreme Court has spawned a bitter !
idenlogical battle between Presxdemi
Reagan anc Senate liberals, said oday .
that he was not asked his views or!
asked 1o make commitments on spe-:
afic 1ssues before Mr. Reagan chose -
him last ween. :

«'Nopbodv has ever on Lhis job or any
other jobs askeZ for any commil-
ments.” Judge Bcrk said i an hour-
long tnterview today. ‘| was never in-
terviewec as (o where | stood on any-
thing

Judge Bork, whose positions on
many legai tssues are widelv Known
from his vears as a Judge and scholar.
otherwise :miteg himsell lo quesuons
abou: his personai backgrouncd and e
evolutior of Fis wviews. He brushed
awayv with a laugh a guestion about
whetner, if conf:rmed. he rmght have
scme surprises in store for the Pres:-
dent wno appointed im. or might even
surprise himsel!{. Such has been the
case for scme previous Supreme Court
nominees. including Eart Warren.

Chewing Nicoune Gum
sacw atw Come s3iZ.n s lirsi de-
tanes newspaper nterview since his
mom:ination '] really don’t know and

1"m not going to speculate about 1"

The 60-vear-oid jurist answered
questions taday at s desk. in rolied-up

shimtsieeves, occasionally popping a
piece of nicotine gum 10 his mouth. an
asntray littered with cigarette butts in
front of im His once-red Brillo-pad

hair and bezard were {lecked with gray. |

Two secretames bustled in and out of
his office beamng teiephone messages
and judicial business. .

Judge Bork deciined repeatedly, but
with & smile. 0 answer questions that
flirted wath the boundaries of the condi-
uon ne had placed upon the interview:
that he wouid not discuss his current
views current 1ssues or his nomina-
uon. and that that his discussion of his

past views should be understood only
as personal history, nol as an index to
his current positions.

He did recoum some sigmficant
changes in his views over the past 35
years: -

9while 1n law school he converted

fram a mix of New Dea) hiberalism and

Eugene V. Debs socialism L0 a more
conservative point of view

9As a Y-le law professor he aban-
doned ar. efiort t0 develop a compre-
hensive “‘theory of when governmental
regulaton of humans 1s permassibie.”’

9He imually opposed but later sup-
poried a key civil rights law.

GHe reversed his position on some
issues in cases pending before the

United States Court of Appeals for the!

District of Columbia, on which he has
sat since 1982

Lengthy Evolution

‘I may have given the impression in
the past that | was pretty confident of
my views and still changed them,” said
Judge Bork, known more f{or the philo-
sophical consistency and rigor of his
conservative views than for flexibility.
““Your intellectuai evolution, one hopes.
will last as long as youdo."” . -,

*In 1952, | was out on a stree! corner
with my wife, passing out jeaflets for
Adlai Stevenson,'” he recalled. “'It was
the years ‘52 1o ‘54 when | had this ex-.
perience that changed my mungd.**

The experience, he said, was an expo-!
sure (o 'serious economics,” largely at |
the hands of Aaron Director, an econo-:
mist on the University of Chicago Law:
Sumooi faculty. Itwas a lrye it hke 3
cONnversion experience.’’ fe sa.c. ore,
that mage him see the worid "aito-j
gether differently.’” The central les-
son: ‘A free economy, within obvious
limits, produces greater wealth for
peopie 1n generaj than a planned econ-
omy does.”’

His Nickname: Red

Judge Bork recounted personai de-
tajls ranging from his childhood mick-
name (Red) to how he nearly became a
journalist instead of a8 lawyer and how
he had to argue his {irst case before the
Supreme Court as Soliciior General
with less than a day to prepare.

Judge Bork chafed a bit at the label
‘‘conservauve’ that has been f{reely
applied 0 htm. **] think things are g hit-
tle more complex than that,” he said.
**Just 1n general, you will {ind among
liberals. you will find among conserva-
tives, peopie in each camp who dis-
agree with each other about a lot of
things. some of them quite important
things.”

He said at one point, ‘“My present
politics are reaily not important (0 any-
body

He has often expressed the view that
judges should ngorously avoid allow-
ing personal political views to influence
the:r decisions, and should. rather, con-
fine themseives to mnterpreting the In-
tentions of the framers of the Constitu-
tion and of the legislators and execu-
tive branch officials responsibie for
setting social policy.
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Visit to Senators

The Judge paid courtesy calls on top
Senate Republicans todav. The nomi-
nee visited Senator Bob Dole, the Re-
publican leader; Strom Thurmond of
South Carolina, ranking Republican on
the Judiciary Commitlee, ang Alan K
Simpson of Wyomung. the Republican
whip. :

Both Senators Dole and Thurmond
spoke later on the Senate floar, urging
Democrats (o complete the confirma-
tion proceedings 1n time for the oper:-
ing of the next Supreme Court term
Oct. 5. "The country will suffer if the
Court s not at full strength,”" Mr. Thur-
mond said. But there is a chance that
the process will not even begin urnul
September. Senator Joseph R. Biden
dr.. the Delaware Democrat who heads
the Judiciary Committee, 15 10 mee|
with Democratic members of the com.
mittee Wednesday to discuss the
schedule.

Judge Bork was born March 1, 1927,
in Putsburgh, the only child of what he
described as 3 middle~class famuly. He

igrew up there and in the nearby suburb |

of Ben Avon. His father was a purchas-

l'ing agent for a large stee! company,
and his mother, before her marnage, a
schoolteacher.

He attended pubhc schools, ranking
at the top of his class, joined the debai-
ing team and gave up football as a | {0-
pound sophomore because. he said. he
krew what he was best al. He was “edi-
tor-inchief of the school paper ancd
class president, that sortof thing.”

He spent his semor vear at Hetzh.
kiss. a New Enziang
scroci. as lhe Quaiy of his puc:u:z
schoos declined because many of the
best reachers were drafted for service
1n World War 11, * )

He joined the Marine Corps out of
“youthtful vainglory,” he said. He was
traiming for overseas duty when the
atomic bombing of Japan ended the
war, and he ended up in China for a few
months guarding the Nationalist Chi-
nese supply lines.

Sraperginsy

‘Your intellectual
evolution, one
hopes, will last as
long as you do.’

After the war. he graduated {rom the
University of Chicago in less than two
years and sent for an apphcation 1o at-
tend Columoia Journaitism Schoo!

“*“They sa:d that if I'd go somepliace
else to caollege for a while, they d senc
me an apphication blank,” he recaiiez
““That didn‘t cheer me up, $0 | went 10
iaw school.”

do#?f"«



He entered the University of Chicago
Law School stil] *somewhere between
a follower of Eugene V. Debs and
Franklin Rooseveit. ] don't know, New
Deal.” But in his third year, under the
influence of economists inCluding Mr.
Director, his wviewpoint began L0
change.

A Different View

*] think a lot of peaple in the law and
econcmics movement have had thal
kind of an expenence,” Judge Bork
said. “They hit a social seience which
suddenly begins to give them an organ-
izing way of looking at the world. that
they'd never had before, and it does
make a deep 1mpression, and it does
have the effect of making you see the
warid just differently, altogether dif-
ferently.”

Judge Bork stressed. however, that
he was not among those theorists who
saw economic anaivsis as the solution
to every legal proplem.

After law schooi, Mr. Bork went to
work for Kirkland & Ellis, a prominent
Chicago law firm. working on compiex

In a decision writier by Judge Rob-
ert H. Bork, a Feaeral court backed
the ripht of banks i0 of fer investment
advice (o the weaitny. Page DI.

lingation especially antitrust cases. He
staved {rom 1535 to 1962, becoming a
partner.

] reanized | was going to be doing
the same kind of thing over and over
again, in different contexts. but roughly
t=rsame v =1 2f e he zaud, rand |

P P P . -
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sort of thing 18 minc. . had gone nto it
with a rather more iniellectual interest
na”

Afler seriously considering an offer
to be a writer for Fortune magazine, he
took a leaching job at Yale Law School.
He staved there unul 1981 except for a
sunt as Solicitor General of the United
' States and Acung Attorney General
"from 197310 1977.

- It was at Yale. Judge Bork said, that
he **had ume to try to get my ideas 1n
order,”” stimulated by ‘“‘endless dis-

agreements’’ with his best friend, Prof.
Alexander Bickel. one of the nation's
foremost constitutional scholars.

‘He Was Right

**} thought 1t was possibie to work out
a theory of when governmental regula-
tion of humans 1s permissible, and on
the other hand when individual free-
dom is required,”” Judge Bork sand.
“Alex thought that was wrong, that
such a theory could never be worked
out, and afier a period of years of
teaching it with him, | became con-
vinced he was right.”

Instead, he said, *'| came (o agree
with his article on Edmund Burke's as
] the proper approach Lo poiitics,”” Judge
Bork described this as “'a non-abstract
approach to government and politics, a
prudential, balanced approach, the
value of communny, the value of tradi-
tion. a dislike for sweeping abstrac-
tions as characterized the French
Revolution, a desire for 2 more hu-
mane society than that kind of abstrac-
tion produces.’

Judge Bork noted a 1963 magazine
aruicle he wrote assailing a proposed
Federal civil mghts law that wouid
have barred owners of restaurants,
hotels and other public accomodations
from excluding blacks. In his article he
called it an unjusufiable limitation on
the freedom of whites to choose with
whom they would do business. Today,
he called that view a mamifestation of
his then-exaggérated commitment to
individual autonomy against the state.

Judge Bork declined 1o discuss the
act that made nim f{amous. his dis-
missal in 1873 of Archibald Cox as
Walergate special prosecutor, on or-
ders from President Nixon. He was
ACURg Atlorray Ganeea! 3t ' o o
because two sup2riors nag res -

“I've testified about 1t ana | guess | .|
testfy about it again."” he said. 'I'd
rather not run through it now."

Judge Bork demied a report in Time
Magazine that he was ‘‘agnosuc' on
religion. “That's wrong," he said. *'It’s
a very compiex subject about which |
think sometimes. 1 am not really an ag-
nostic. On the other hand. | haven't got

|38 simple position | can lay out for you.
{Nor do | want to. It's a fairly inumate
jthing."”
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Right and wrong

ways to combat -
the Reagan court

Upon heanng the news of Robert Bork’s
nominaton to the Supreme Court. Sen. Edward
Kennedy was not shy about his reaction. “Robent
Bork's Amenca 1s a land 1n which women would be
forced 1nto back-alley aboruons, blacks would at a:
segregated lunch counters, rogue poiice could break
down citizens’ doors in rmudnught raids,
schoolchiidren could not be taught about evoiution,”
Kennedy reported. He rmught have added that a
resemblance berween thus fictional character and any
person, living or dead, 1s purely coitncidental, .

Bork is a legal thinker of intellectual disunction
and scholarly renown. The disadvantage of betng

Stephen Chapman

selected for a positon equal to his talents is having
to be judged by peopie who are not B

~ Democrauc Sen. Paul Simon of linois, an
unapoiogeuc 1deologue of serded convicuons, had his
own doubts about Bork: “Is he too nigdly
ideciogzcal? Is he open-rmunded?” Simon should be
consoled by the knowiedge that Bork won't prove
anv more deoiogical or closed-rminded than
Thumzood Marsnal or Wiham Breanan, though hus
viesy Ml De less congenuai 10 the Lait

Three arguments have been made by those who
oppose Bork's elevation w0 the Supreme Court. The
first 15 that he is an extrerrust. The second is that he
disgraced humself by firing special prosecutor .
Archibald Cox dunng the Watergate scandal. The
thurd is that, as a member of the court, he will vote
in a way that most Democrats won't like. This last,
uniike the first two, has the virtue of honesty, but it
rests on a novel idea about the Senate’s role.

Bork is undoubtedly conservative in his views about
the Consutuuon. This inclinaton shows itself in his
overall philosophy, which holds that the courts
shouid overruie legislagve and execunve decisions
only when they have clear textual authonty to do so.

~ It 1s also reflected in his condlusions about specific
1ssues. He dis: with the 1973 Supreme Coun
decsion legalizing aboruon, thinks evidence illegally
obtained by police shouldn’t always be barred as tnal
evidence, proposes 10 narrow the 1st Amendment’s
free speech protections and sees no constituuonal
protecuon for homosexual acts

But Bork separates his pelitical preferences from
his constitutional judgmeni. The Bork who says
sexuvally explicit matenal isn't protected by the 1st
Amendment is the same one who as solicitor general
dropped several obsceruty prosecutions. Although he
has endured much press abuse, he is distrustful of
libel actions. Despite his fervent defense of the free
market, he thinks the Constitution allows exiensive
regulanon of commerce.

But Bork is no more an extremist than Ronaid
Reagan, who has been twice elected President by
large margins—uniess Kennedy wants 1o argue that
the American people are right-wing nuts Even by the
more liberal standards of law school faculues, Bork is
well within the boundanes of respectable thinking.
His views on the 1973 aboruon ruling, for exampie,
are shared by many liberal scholars who don’t want

‘ aboruon banned.

The Sarurday Night Massacre is an equally emprty
issue. Oniy a lunauc could believe that Bork fired
Cox to help himself or to frustrate the investgauon
of President Nixon. Bork had to be taiked out of
resigning himself by Elliot Richardson, who had
resigned rather than fire Cox, and he successfully
pressed Nixon to appoint another special prosecutor.
Richardson now praises Bork for his handling of the
marter. :

That leaves the argument that Bork should be
rejected because-he will render verdicts that Ted
Kennedy and Paul Simon won't like. Granted, the
Senate has the right 1o use any grounds it wants in
evaluating judicial nomuness, but it has a clear -
tradition of letting the president have his way on
their judicial philosophy.

Kennedy’s fondness for ideclogical critena is newly
acquired. Back in 1981, he and other liberal senators
scoided corservat: s who regarded Sandra Davy
O'Connor 5 past 5ugport of aporuen as grounas for
voung against her.

Beuides, uniess the Democrats despair of ever
regaining the White House, they should think twice
about overturning traditon. When President Dukakis
names his replacement for Justice Marshall,
Democrats wili prefer a deferennal Senate. If they
reject a qualified normuner to the court because he
holds unweicome beliefs. they may find the decsion
coming back to haunt them.

By all established critenia, Bork ought to be
approved. If the Democrats don't like the court's
makeup, they shouid work 1o change 1t just as |
Reagan changed it The nght toof for that job 1s not
the confirmation power but the ballot box.

e
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z(gliance on the Constitution Doesn’t Make Him an Ideologue

8y BEXCVARDDOBKANSII sad LEON LYSAGHT

There s an unforumats trend these dayy
w0 further @ode the distinction bmtween
aw and politics. The farmation and en-
larcement of laws i, of couurse, conpected
with the political process. On the otber
mnd.tbctnmuondth.hvnbo\nd
> divoresd from the political proces &8
much as passible. The problem is that the
Sonsutisuon has, mare and mare, become
it arens for carrying oo political contess
Where proponents see litue bope of legis-
ative success, they have sought W cast
Iber claums tn consututional molds & 8
result. there are those who are moare con-
cerned with a Judge’s politics than with his
or ber view of the law and e role of the
wmufmdpvmnmt
s even more alarming s the growing
Lendency 0 terpret judicial decigicns
politcal erms. Lhat coly take account of
mhn

7. szard of commentary surround.-
L% pomunauon of Judge Robert H
iy dr Uve vacancey on the Supreme Court

, chscured the legiimate imsues and
served W focus attenuon on the irrelevant
and Sucovnie We 4o ot and cannot
LNOW WDEL ST SCTR's dedll Was p\Te dn
whe day be fired Archibald Cax. What we

can determine s whether his conduct was
within, and indeed required by, Wbe Law.
We cannot mow precisely how Bork, now
ao the US. Court of Appeais, will vois on
s vamety of isrues that will eventuslly
appear before the Supreme Court. What we
can ressorably expect 0 understand s
Bork's apuon as o tbe aature of the US
Corgtitution and his approsch 0 nterpret-
ing it

ln a 1986 articie tn the San Diego Law
Raview, Bark seus forth hig views on the
proper role of the judiciary and be sp-
proach Lhat it ought o take to constitu.
tonal muerpretation. He discumes
problems creaiad by the use of &
lixe the “right of privacy” a8 the criterion
for determiming the result n Griswaid
Conpecticut. “My potnt.” Bork

g

P: s the trend Wward generalization
i decizions even when the Consti-
~ s slent on an issue, and what this

g0t tead 10 a8 & sOUTTe Of unstructured
pxticial power,

-3

The whole tanor of Bark’s article
strongly rextmiscent of the lats Supreme
Court Justice Hugo Black's dissent in he
Griswold case. "Privacy.” Black mid, “8 &
broad, abstract and ambiguous eoncept
which can easily be shrunken {n meaning
bt which ean also. oo the other hand,
eagily be nterpretad as & constitutional ban
against many things . . . ." Black's view of
the manner | which the Supreme Court
ought w0 interpret the Comsutution has
much in common with Bork’'s as expressed
in the San Diego Law Review article,

Both arists take the pomtion that the

Eugo Biscx § poutcal oeckground (which
meiuded membership i the Ku Kluz Klan)
woud hardly have predicted s judical
record of preserving ndividual rights. Earl
Warren's performance auprised more than

a few paopie.
More 8 known about candidates who
have had jdicial than those

arena. But what is it that we know about

agrent ar farmer Judges? _
What we know i whether they view the
law as & rational enterprise and whether,
-mmmdmmm:mey
must give good reasons for the decimons
that they make. We can discover whether
s jdge i morully su-

{9 commitied 10 the rule of law. .

It s sppropriate 10 ask & poiliticsl candi-
date what his or her opinions are & respect
0 abortion. prayer o schools gay rights
or any other matter within the politcal
domam. What we shouid ask the candidate
for judicial office is his ar her optmon with

. mumuvum-um-m

whether the candidate is prepared W faith -
fully spply e law. It i tmportant w de-
whether the judical candidate
differentiates between his preferences on

matlers of social policy and his view of e
law an hese mme ionies.

Bork bas articulated bhis views on Lhese
MAtery {0 DUMerowr law-review arucles
and jdicial optnions. What he has st:d 1
ther unique bor radical As previous)y

his posttion on constituuonal tnter-
bears sriking resemblance o
Black’s The view that a xxige musn

Ris decisions by reference W the
meaning of the words does not
calling him a right-wing «deoiog.e.
e sominstion, and cosfirmation, of
Bork will not mean gubsuantal
n itfe as we know {t, oo matter who

é

i

3

i

-

{
a

Bernerd Dobranaki (s the dean and Leon
is en aasociale professor of by u
Universtty of Detroit School of Law
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_Echoes of Watergate

Historical news quiz: What do Robert Bork and -

Maurice Stans have in common? One answer is
Watergate, and now there is angther one. In the last
few days President Reagan has nominated both men
for Federal office, Mr. Bork as an appetlate judge in
Washington, Mr. Stans as a director of a Federal in-
vesunent corppration. At this point the parallels
abruptly stop.

Mr. Bork is the man who carried out President
Nixon's command that the Watergate speciai prose-
cutor be fireq, in the famous Saturday Night Massa-
cre of October 1973. He was bitterly assaiied at the
time (““‘Nixon’s Bork is worse than his bite,’’ read one
poster), but he had a principled rationale. He might
not agree with a particuiar Presidential order, be
said, according to aone account, but nonetheless feit a
duty to carry it out.

Mr. Bork, moreover, is a ilegal scholar of distine.
tion and principle. For instance, he opposes the vani-
gus T our.stroning bills that have been introduced in
Congress, a braver pos;Ugn (han any 30 {ar vkes &y
his Justice Department. sponsors. One may differ
heatedly with him on specific issues like abortion.
but those are differences of philosophy, ot principle.
Differences of philosophy are what the 1980 election

was about; Rabert Bork is, given President Reagan’s .

philosophy, a naturai choice for an important judi.
ciai vacancy, )
The same cannot be said about the appowntment

\
N
P
~

- of Maurice Stans to the Overseas Private Investment

Corporation. [t is a much less important job, a part-
time, two-year terin on a 15-member board oon-
cerned with foreign economic policy. Still, the nomi.
nation probably makes him the first person with a
eriminal record {from Watergate to be nominated to
Federal office. . :

It is true that he was acquitted of obstructing jus-
tice and other charges reiated to Robert Vesco, the
fugitive {inancier. But he aiso pleaded guiity to five
misdemeanor charges of campaign contributon
violations.in the 1972 Nixon campaign. As finance
chairman, the former Commerce Secretary
squeezed a record $50 million out of contributors.

Circumstances suggest that the White House
wanted to hide the nomunation. It ¥as announced at
the most sluggish time, on a Friday afternoon, em-
bedded amor ; a dozen other appointments, and with-
out explanauon.

*Camouflage notwithstanding, the nomination
conveys dismaying signals. One is that the Presi.
dent, wary of {ormal Watergate clemency, is willing
to give a back-door pardon. More troubling, it
implies White House indifference to0 the campaign fi-
nance law. Why, inviting these inferences, did Mr.
Reagan make this nomination? It requires confirma-
tion hearings; perhaps the Senate can find out.
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"The inevitability of Robert Bork

Ever since he went onto the federal appeals court
during Ronald Reagan’s first term, Judge Robert Bork
has been thought of as a Supreme Court justice-in-
waiung. That is sampiv because he is so clearly right
for the job. .

Though he has taken public positons and written
judicial opiruons that have upset poliical conservauves
from ame to nme, his legal philosophy fits with what
President Reagan has always said he wanted: Judge
Bork has been consistendy skepucal about using judi-
cal power 10 set social policy.

He does not shy away from enforcing the provisions
of the Consuruton against polincal incursions; he has
been vigorous in protecang political debate against
government regulanon, for example. But he has no
taste for extending the reach of the Constrution be-
vond the values it announces in the text This is why
he has been cnncal of extending the judge-made nght
of pnvacy.

A former professor at Yale Law School, he has the
intellecrual strength 0 be a forrmudable spokesman for
this point of view on the court His scholarship both
on and off the bench commands great respect even
among those in the legal profession who do not share
hrs views. And he has a witty, direct and often eio-
L-2al WTang sTvie o - £ve hus opions speciai foree.

Judge Bork aiso has hac pracocai experience in gov-
ermumient. As solcitor general in the Nixon and Ford
admirustrations, he ran the office that argues the gov-
ermment’s positions in the Supreme Court He also
served as actng artomey general duning the Watergate
tempest, and duning Edward Lew’s term as attormney
general he was a close adviser on a wide range of
1S5UeS.

His record dunng Watergate surely will be examin-
ed dunng hs confirmation hearings because he
gained notoriety as the man who fired the first
special prosecutor, Archibald Cox. Opponents al-
ready are*lining up to uv to discredit him in this
way because they are afraad he would swing the
court to the nght. And parnsans will do anything to
make the confirmation of a strong conservative diffi-
cult. But a fair appraisai of Judge Bork's service

during Watergate will conclude that he acted with
integnity and honor throughout

When President Nixon ordered Arry., Gen. Ellot
Richardson to fire Mr. Cox, Mr. Richardson resigned
because of a commutment he had made to Congress
not to impede the special prosecutor’s work. Willam
Ruckeishaus, deputy amtorney general, also refused and
left office. Judge Bork had made no commutment and

! that the president had the authority to re-
move Mr. Cox if he chose. He planned t0 do the
firing and then resign. But Mr. Richardson talked hum
out of resigning for fear that President Nixon wouid
appoint an acung arnorney general from the White
House staff.

Judge Bork took quite a beating at the ame, but his
actions left a soong individual at the Jusuce Depar-
ment to hold it and the specital prosecutor's staff to-
gether and to push President Nixon to replace Mr.

"Cox with_someone of eguivaient integrity and skill.

Judge Bork has nothing to apologize for. _
Though liberals are gearing up for a fight and a

number of Democratic presidential candidates. in- -

cluding Qllinois Sen. Paul Simon, will have kev roles 1n
the process, it will be difficult for anyone to find a
reason for the Senate nct to confirm Judge Bork. The
principal ob'aczon to hum is that he s a judicial con-
servanve, WLCh S NOU al IDPICThLIE f2350n. T
views are well withun the rmainseam -of Amencan
jurisprudence; in fact, as a scholar and judge he has
heiped shape legal thinking in many felds, including
construgonal law. |

Senate Majority Leader Robert Bvrd has threatened
to stall the confirmatdon because he does not believe
be has been gerting cooperanon from the White House
on other marers. That is irresponsible. The Senate
Judicary Comrruttes hearings should be thorough, but
they should not be used for grandstanding or deiay.
There is no reason today why the court shouid have 10
begin its fall term short-handed. :
_ If the members of the United States Senate are as
intellecrually honest as Judge Bork, they will have no
choice but to consent to placing him on the court that
he has seemned desuned to join.

{
!
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Former Solicttors General Archibaid Cox, left, and Robert H. Bork yesterday at a Senate subcommittes hearing «fa-
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2 Ex-Solicitors General Oppose Bill to Curb 'AEgrtzons
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Republican of Illinois. declaring that: that one can accept that such a unison o

v s L e ~ew (o0 Tomes huroar life “'shall be deemed to exist! careful schoiars exists-s.if.one believe:

‘A ASHINGTON. June L — Twa formar » 8B C0 e ing - that the entire universe of careful consti.
\H':f".ors- G‘:ne‘.'a.:‘ ‘:\‘.'c;naa!d Cox and. ¥ates, if they choose, 0 prosecute abof- ; tutional schoiars is colé

i~ ~ H Bork.'cid 4 Senate panei today tion as murder. The bill, whuch is sup- | who teachat certaln EEE:‘:}‘? lna;.mﬁ

1=3° £CpOSed (egISIBTION SeelIng L0 muhéfi"’i’d by Senator East, a North Carolina | certain political-and- iegal-views.~=kHe

By Bt RNARD WEINRALB

- ' PNEAL e

ats.iun Giiega, was unconstitutional, a epublican, 18 on a clause o
Lew Tzt O strong disagreement {rom
{rer egnlexpers

Ajiearing Defare the Judiciary Sub-

i e oA R Secarans m o o! Powers,
=t e Lha AN Senallr lonm POZast,
~romkes pouses abortiens Mr Coux and
Moo Bk waid 16 eSsence that it was im-
g ' c Congress 10 tamper with the
w.l.male authurity of the Supreme Court,
R rupheic a nght to abertions (n 1973

M: Burk, te Auexander M. Bicke! Pro-
fessr of Pubiic Law at Yale Uruversity
and a conservative law scholar, sad:
" Oriy if we are prepared to say that the-
Court has become ntolerable 1n a funda- |
meritany democralic soclely and that,
there s no prospect whatever for geting

.1t lo behave properiy. should we adopt a .

prncipie which contains withn it the'
seeds of the destruction of the Court's en-
tire constitutional role."" s

Mr Cox. a Harvard Law Schoo! profes-
sor, said that the current anti-aboruon
measure before Congress '‘should be re-.
jected as a radical and dangerously un-
principied attack upon the foundations of .
our constitutionalism '

At issue Is a bill sponsored by Senator
Jesse Helms, Republican of North Carol-
na, and Representative Henry J Hyde,

l4th Amendment that empowers Can-:
gress w enforce guarantees of due pros-;
cess and equal protection. ‘
. Enaczment of the Helms-Hvde bill, said |
Mr Cox, “‘wou.d uncerTiine lhe basic!
ba.ance of our insttulions.

The appearance of Mr. Bork_and Mr. |
Cox at the crowded hearing stirred con-
siderable interest. It was Mr. Bork, s 50-|
licitor General 1n 1973, who carried out|
President Nixon's order_and dismissed
Mr. Cox as special Watergate prosecutor:
in the “Saturday night massacre.” The:
two men chatted and smiled for photogra. ;
pbers before the start of today’s heanng. .

Six other witnessss appeared al the .
heanngs, which are scheduled to resume |
in the middle of June. These were Profs. .
Robert Nage! of the Cornell University
Law School, and Basile Uddo of the:
Loyola Umuversity Law-Schootand four
listonans, Profs. Carl Degler of Stan-'
ford, Jarpes Mohr of the University of
Maryland in Baltimore, William Marsh-i
ner of Christendom College in Fromt.
Royal, Va., and Victor Rosenblum of!
Northwestern University. :

Criticism for Bill’s Opponents \

Professor Uddo said it was within Con- -
gress's power, **as a co-equal branch’ of |
the American Government, to **decide a
question not answered by afi applicable”
Supreme Court decision.”” Professori
Uddo was especially caustic about legal!
experts opposing the biil. |

He singled out Prof. Laurence H. Tribe,
a Harvard University constitutional law |
specialist, who recently told the pnnell
that there wWas & —unisomn of vot 1
among *‘virtually all careful srudents of
the Constitution’’ oppaaing the bm.T,=,A

Professor Uddoe said: “The only le,

i
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The Congr;sg ;;

Vs. the Courts

New Challenge Focuses
Upon Jurisdiction Issue

- [,

By STUARTTAYLORJr
Siwm gt ‘e Spw v Aww Times

A ASHINGTON, March 15— An effort
hy corservatives tn Congress 10 strip the
sapre=e (ourt and lower Federal Courts
Soursdic inn . cases invalving school
craner hus g and dabnrtion could iead 1o
o tundamertal shift in Government
sRechs and dalances, in the
view of concerned legal ex-
perte

i the Dilis pass and are
apheid by the Supreme
Court against constitutional
cha.enges, thev wouid aiso apparentiy
‘eat 0 enforcement by state courts of
conflicting interpretations of the same
prvisions ol the Federal Constitution.
tor the [irst time since 1t was estab-
ished  the Supreme Court would be
puwertess tu review and resolve confhict-
ing state cuurt Nuangs

A pmposal by Senator Jesse Helms,
Reubi.can of North Carolina, to take
away Federal court junsdiction over.
state plans for schoo! praver passed the-
serale (0 1979 but died in a House sub-
committes last vear Opponents fear that
rmay be difficuitin this year's more con-
~wrative Congress to stop this proposal
and otners that would take away Federa]
court runsdiction over busing of school
chidrer for desegregation and abortion

1LDUomTlee tearngs on o the House
27C >enale Jwdilafy Cummitiees may
>-g:r next month on more than a dozen
s 16 impose restrictions on Federal
Court junsdiction

The constitutionality of these and simi-
‘ar proposals has been debated by
schuiars as weil as members of Congress
for jecades There 1s no defimitive prece.
dent  Although Congress has bdroad
puwers to reguiale the kinds of cases that
may be decided by the Federal courts, it
has refrained for more than a century
from enacting legislation designed to pre-
vent them {rom enforcing constitutional
rights declared by the Supreme Court.

As the checks and bailances system
evoived, Chief Justice John Marshall, in-
the early 1800's, asserted the supremacy
of the Federml judiciary over Congress,
and the states 1n matters of constitutional
interpretagon.

Thus year, according to Carl Anderson, : :
and aide to Senator Heims, ‘there will be -
a senous effort”’ by conservatives to
enact legisiation restncung Federal:
court junsdiction over school prayer and
busing, areas in which he said the-Su--:
preme Court had ‘“'usurped powers pot !
granted to it by the Constitution.” . ——. _. .|

“We're a ot stronger this year’™ om
these 1ssues, Mr Anderson said. He said -
that Senator Helms and other conserva.
tive leaders would probably not push so
hard for jursdictional restrictions with
respect (0 abortion because they are con. '
centrating on a bill that would ban abor.

—_————

News
Anaivsis

respeCt (D) aboMtiun Decause Lhey are con.
centratiog on a bill that would ban adbor-
tion

The impetus for the bills restriciing
Federa! court jurisdiction comes from
many conaservai{ives outrage over Su-
preme Court decistons over 20 years. The
Justices have prohibited prayer in public
schools as an unconstitutional 'establish-
ment of reifgion,’’ have required busing
to desegregate public schoois, and have
struck aown state laws restnicting the
rght to abortions ’

Unlike pending proposals for constitu.
tional amendments, legislation restrict-
ing Federal court. junsdiction would not
directiy overrule these precedents But il
wiyid remove the authonty of the Fed-
eral Courts to enforce them

Would Leave It to State Courts

This would ieave 1t tg state courys (o en-
force their own interpretations of the
Lonstitution in these areas, appiying
previvus Supreme Court precedents of 18-
puring them

The primary attraction of these biiis to
conservatives is that they wouid be easier
10 enact than constitutional amendments,
which must be approved by a two-turds
vote 1n each House of Congress and mati-
fled by 38 states

The court junsdiction bills would be ~
come 1aw i{ passed by a4 stmple majonty
of each House and signed by the Pres:-
dent subject to judicial review of thetr
constitutionality

Aithough Congress has no power (0
uverrule by legisiation Supreme Court in-
terpretations. the Constitution states that
the Supreme Court's jumsdiction over
most cases (s subject to '‘such excep-
tins. and under such regulations, &3 the
Congress shali make.” The lower Fed.
erai courts were established by Congress.
not by the Constuituuion itseif, and Con-
Zress has traditionaily determined what
winds of cases may be brought before
[ Y  od N

Carservaive Tegisiatars and e 2
Sudv N oas Pt Charies E R of M >
Dume L.aw dChool read these provisions
as giving Congress power to strp the
Federa!l courts of junsdiction over just
alou! any constitufiona; 1ssue

View o! Yale Profeasor

SOppenents uf the bills consider them

inw ise and prodbably unconsaiutonal o
i~ Pt Robert B Bork uf Yaie Law
ATES EEA TSN

PPoafesar Bark, 4 comsenative wno
w g dx Solicitor Generai under Pres: -
Jers Nixon and Ford, cntcized the Su.
rreme Court for “exceeding s man.
date :nits decisions on abort:on and Dus-
.ng Bul he opposed congressiona, at-
{acks on junsdiction as 4 ‘Cure Wiat may
ce' a precedent more damaging than {he
wrong Supreme Court decisions

| :berals who appiaud the Supreme
Jeurnt's dec sions on schaoi priver Dus.
ing and abortion are all the more a.armed
sl what John Shattuck, a Washingion 1ob-
Hvist for the Amencan Civy Liderties
{ mion callathe "attachs on the independ-
rive of the Fexderal courts By v rvae
Liv e in 4 onyreas

o amygreas dowrs (\aas aws atiarning
tooatrtp the b ederal courts uf (herr parer
to enfoive spevific conatitutionat rights.
M1 Shatiuck said, the Supreme Court
should strike them down as viciating Doth
the constitutional provisions on which !
those rights are based and the provision |
making the Constitution the ' supreme |
law ol the land ™ ;

|
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Republican Senate conservatives are signaling Reagan not to send up the name
of Robert Bork for the i1mpending vacancy on the Supreme Court. The
right-wingers vow to. fight nomination of Nixon's former sglicitor general

because he testified against an anti-abortion bill decreeing that life begins at
conceptian,
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- Posters i

asks artist Michael Lebron on an ant-

Reagan poster he sought to displav 1n
Metro subwav stations. The photomantige under
this headiine shows the president and 2 number of
admimstration offictals seated at a table laden wath
food and dnnk. The men are laughimg. and the
president 1s pointing to the night side of the poster

QGT [RED OF THE Jelly Bean Repubie?”

" where another picture of poor people and ractal mi-

norties ts displayed.

Metro officals. who sell advertsing to poliscal and
advo@Cy groups. refused to rent space for this poster
on the grounds that it was decepuve. The nther day,
the U.S. Court of Appeals ruled that Metro had vio-
lated Mr. Lebron’s nght to fruee speech.

This country, the Supreme Court sad 20 years
apo. has a ““profound national commitment to the
prnaple that debate on public i1ssues shouid be
unminhibited. robust and wide-open.” Public agen-

-a1es allocaung public space for the expression of

political views havg a spuecial obligation to protect
these nghts.

In this case. Judge Robert Bork wrote, it was
easy 10 e why the censorship was unwarranted. -

The poster was not deveptive at all: it was ay

e
)
~

Washington ®Post Editorial

December 29, 1984

straightforward anti-Reagan statement that made
no pretext of objectivity. No reasonable purson
would have thought the scene portrayed wi a sin-
gle photograph: the hghung was diuferent in the
two halves of the picture, the figures were not in
proportional sizes and the artist even offcred to add
a disclaimer staung that the scene was a composite
of photographs.

But Judge Bork and Judge Antonin Scalia—two
of the court's conservative members—would have
reversed Metro's action on even broader grounds i
it had been necessary. Both believe that an agency
of a political branch of government cannot impose
prior restraint on the publication of a political mes-
sage even if that message is false. Nothmg compels
Metro to accept political advertising for subway
displays. but once the decision is made to accent
some of these statements. public officials cannot
piek and choose what messag acceptable on
the baws of subjective judmm& “deni-
sive. exaggerated, distorted, “disceptive or offen-
sive,” as the Metro reguiation ailowed. That is an
interference by the government with a-citizen's
nght to engage in free political discourse. The
court’s message 1 clear and it is right.

t
1
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ABROAD AT HOME | Anthony Lewis
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_Freedom, Not Comfort
::'"E"E"E,ﬂ::,'g The Founders

o .u?’;'.xr.‘:aw""‘“'f:: and the First
lausinneben it awesmoe =Amendment-
- thung that [ doubt Mabil intended: e -

bow bard 1 is to scoept the asrare of
wAdBances resdom,

The Mobtl ag and other [

Westmoreiand case have {5 comman  change the rules of the game now. To
.8 number of premisas: High public 'mmn.nuwmcmm.

by Uw law from press abuss. No cos N
shouid be abie to print Liss abowt offl=  Ders « generuis, governments, sane-
clals without punishment. AR UTS- W, judge «— and for enormos
spanaibie prasy — ciucs often call it sums. Whan ¢ Westmoreiand claims
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Judge Bork on the Bench

be considered by the Senate during the

debate on Judge Robert Bork’s nomination
to the Supreme Court are the opinions he has
written during the past five years on the U.S.
Court of Appeals for the District of Columbia
Circuit. There are 138 of them. In themselves
they do nnt give a complete picture, since a
judge's work product is determined by the kind of
cases he is assigned. In addition, an appellate
court judge is bound to follow precedents set by
the Supreme Court even when he disagrees with
them, so his own personal views may not come
through, Still, amid the many dozens of cases that
are of very little general interest—and occasion-
ally stunningly boring—some consistent patterns
are discernible, and a couple of cases are especial-
ly interesting. There is much more to be explored
on the subject of judge Bork, but today we take
up some aspects of his Court of Appeals record.

It has been said that despite some sharp philo-
sophical divisions on the Court of Appeals, Judge
Bork is personally popular among his colleagues.
He has also agreed with the more liberal mem-
bers of the court on manv occasions, usually in
civ2s on appeal from federal agency rulings. He
r.: generaily been supporuive of agency deci-
s10ns, and 1 crinunal cases he most often ruled in
favor of the government. His opinions reflect his
view that not every problem in the world should
be resolved in court, and_he has ruled often to
dismiss suits for lack of standing. These views are
most strongly reflected in quasi-political cases
involving such questions as committee assign-
ments in the House of Representatives and the
U.S. role in El Salvador. He ruled that the federal
lcourts were not the place to resolve these prob-
ems.

Two areas of judicia!l philosophy on which Judge
Bork has written major opinions are of particular
interest. The right of privacy is the principal
underpinning of the Supreme Court ruling in Roe
v. Wade, legalizing abortion. If there is no consti-
tutionally guaranteed right of privacy, state legis-
latures would be free to prohibit abortion. In
Droncnburg v. Zech, a 1984 case in which Judge
Bork wrote the opmunn, a discharged Navy petty
officer challenged his dismissal for homosexual
conduct on grounds that such activity was protected

S- AMONG THE MANY. documents that will

by a constitutional right to privacy. In ruling that
this activity was not protected by the Constitution,
Judge Bork wrote extensively on the right to
privacy and added in a footnote the comment that in
acadenuc life he had “expressed the view that no
court should create new constitutional rights” (ke
privacy) but conceded that these views are “com-
pletely irrelevant to the function of a circuit judge.”
The Senate will want to ask him how these views
will be reflected if he becomes a Supreme Court
justice with the power to overturn earlier rulings of
the high court. His attitude toward overturning
settled cases is one of the main subjects that needs
exploring.

In another 1984 case, Ollman v. Evans, Judge
Bork wrote a concurring opinion setting out his
views on the First Amendment. In dismissing a libel
action brought against the columnists Evans and
Novak, he wrote a vigorous defense of a free press
threatened by “a freshening stream of libel actions,”
which may “threaten the public and constitutional
interest in free, and frequently rough, discussion.”
He aiso made these observations on the role of the
courts in protecting rights that are clearly guaran-
teed in the Constitution: “There would be little need
for judges . . . if rhe boundanes of 2wy oasule-
tional provision were sey-€viceii. . aev are nei Ll
a case like this, it is the task of the judge in this
generation to discern how the Framers' values,
defined in the context of the world they knew, apply
to the world we know. . .. To say that such matters
must be left to the legislature is to say that changes
in circumstance must be permitted to render consti-
tutional guarantees meaningless. . . . A judge
who refuses to see new threats to an established
constitutional value, and hence provides a crabbed
interpretation that robs a provision of its full,
fair and reasonabie meaning, fails in his judicial
duty.”

This defense of flexibility is quite contrary to
what has been widely described as Judge Bork's
rigidity on questions of “original intent.” What does
it mean? That’s another key question that should be
put to Judge Bork by those senators—surely there
are some?—who are not going into the inquiry with
minds made up. How does Judge Bork see the role
of judges who seek to apply the original intent of
the Framers of the Constitution? Where does the
Qllman decision fit into that?
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Judge Bork and the Democrats

the Supreme Court? To answer the question

mntelligently vou need to know a lot of things.
As:de from the basic questions of what standards
the Senate ought to apply in judging nominees and
Fow Judge Bork's constitutional philosophy will
rlav out on the court, there is a mountain of
published work and court opinions to be read. It
zis> usually helps to pose questions to the nomi-
nee in a public hearing and take account of his
responses. Apparently this
1s too much to ask of the chairman of the
committee that will consider the nomination.
While claiming that Judge Bork will have a full
and fair hearing, Sen. Joseph Biden this week has
pledged to civil rights groups that he will iead the
opposition to confirmation. As the Queen of
Hearts said to Alice, “Sentence first—verdict
afterward.”

Ben. Biden's vehement opposition may surprise
those who recall his statement of last November
in a Philadelphia Inquirer interview: “Say the
aZministration sends up Bork and, after our inves-
tigation, he looks a lot like Scalia. I'd have to vote
£ - him, and i the [special-interest! groups tear

v L]

rownst's Wi mediane 'l have to take.

S HOULD JUDGE Robert Bork be elevated to

. oa =
beeN lepiame

That may have been a rash statement, but to
swing reflexively to the other side of the question
at the first hint of pressure, claiming the leader-
ship of the opposition, doesn’t do a whole lot for
the senator's claim to be fit for higher office. Sen.
Biden's snap position doesn’t do much either to
justify the committee’s excessive delay of the
start of hearings until Sept. 15. If minds are
already made up, why wait?

A whole string of contenders for the Democrat-
ic presidential nomination have reacted in the
same extravagant way. Maybe Judge Bork should
not be confirmed. But nothing in their overstated
positions would persuade you of that. These
Democrats have managed to convey the impres-
sion in their initial reaction nof that Judge Bork is
unqualified. to be on the Supreme Court, but
rather that they are out to get him whether he is
or not. Judge Bork deserves a fair and thorough
hearing. How can he possibly get one from Sen.
Biden, who has already cast himself in the role of
a prosecutor instead of a juror in the Judiciary
Committee? If there is a strong, serious case to
be argued against Judge Bork, why do so manv
Democrats scem wu:ailling to mzke 1t and airaic
to listen to the other side?
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Mark Shields

Will Democrats
Self-Destruct on Bork9

Because she is Democratic National
committeewoman from New York, Ha-
2zel Dukes undoubtedly knows that in
four of the last five presidential elections
her party has been badly beaten. She
also undoubtedly knows the recurnng
doubts American voters have expressed
during those years about the Demo-
crats’ national leadership: inability to
define an overnding national interest
distinct from the narrow interests of
special constituencies; lack of tough,
independent leadership; the perception
that Democrats were no longer pioneers
of change but protectors of the status
quo.

Because she is also a board member
of the NAACP, Hazel Dukes this week
introduced New York Democratic Sen.
Danel Patrick Moymihan to that group's
convention as someone who would cer-
tanly vote against the nomination of
Judge Robert H. Bork to the Supreme
Court. When she later leamed that
Moyihan would not say kow he intend-
ed to vote on Bork, Hazel Duxes re-
sponded: "l have the votes in New York
to defeat him. When [ get together with
his statf in New York, I'll get what {
want. [t's stnictly politics.”

Now, think just for a minute of what
this means for the current plight of the
Republicans. Here they are with an
admunistration everywhere under inves-
tigation or suspicion and a president

- who looks to be the only living American

with Whité House mess privileges who
did not know how the contras were
meeting their payrolls and loading their
muskets. In November of last year the
GOP lost the Senate and in November
of next year they look to be a good bet
to lose the Wrute House. But wait: see if
the Senate Democrats genuflect before
the organized pressure groups on the
nominauon of Bork. A retumn to voter
confidence and natonal leadership for
the Democrats does not lie in a Senate
fillbuster of an able Supreme Court
nominee,

In those last five presidential elec-
tions, the Democrats have won only 21
percent of the naton's electoral votes.
One of the consequences of any party's
being that noncompeutive for -uch 1n
extended penod is rhat the other panty

gets to nominate the members of the
federal judiciary. And, except for when
they are audible and paipable turkeys,
those nominees are ysually confirmed.

During the past 10 years, a lot of
Democrats have revealed themseives as
both unquestioning defenders of the sta-
tus quo and anti-majoritarian snobs.
There was a time, not too long ago,
when Democrats genuinely weicomed
huge Election-Day turnouts, confident
that the more peopie who voted the
hetter the party of the peopie wouid do.
Now the preference seems to be for law
clerks, not voters, to decide questions of
public policy. That attitude is fundamen-
tally anti-democratic.

The Bork nomunation can surprise no
one. In two national elections, Ronald
Reagan carried Y3 of 100 states while
repeatedly amplifying his views on nar-
row construction and traditional values.
Bork's credentials and his record entitle
him to a prompt hearing and serious
consideration. The arguments against
fis cuntrmation 10 net want for mates
al or for <loquent advocates. But those
Democrats who would prefer one day
soon to propose nominees and ideas
rather than simply to oppose them as
they now do have to realize that the
political power to inutiate lies not in the
approving press rejeases of pressure
groups but in the White House,

And what about Sen. Moynihan, with
a 100 percent pro-NAACP voting
record? Now if he conscientiously stud-

“ies the record and sincerely opposes the

Bork nomination, Moynihan is guaran--
teed that his 1988 opponent, thanks to
Hazel Dukes, will be able to accuse the
Democrat of buckling under to interest-
group extortion.

To win the White House, the Dem-
ocrats must nomrunate a leader with
vision who s independent, tough and’
can effectively define the naticnal ine

* terest. To many thoughtful Democrats,

Joe Biden of Delaware, the chairman of
the Senate Judiciary Committee, looked
ke he could be that leader. But by
seeming in the Bork nomination fight to
be the prisoner or the patsy of liberal
pressure groups, neither Biden nor any-
vne else will fill that bill of leadership for
hange,
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‘The Hottest FightinaDecade’

Can Biden afford to lose his battle against Bork?

ast November Sen. Joseph Biden told

The Philadelphia Inquirer: "Say the

administration sends up ‘Robert]
Bork...['d have to vote for him. and if the
[special-interest] groups tear me apart,
that's.the medicine ['ll have to take.” But
that was then. Now that the administra-
tion actually has nominated Bork to the
Supreme Court—and now that Biden is a
declared presidential candidate—the Del-
aware senator has appointed himself lead-
er of the battle against Ronald Reagan's
nominee. He says it’s 2 “winnable” fight:
having put himselfon the front line.it'sone
he probably cannot arford to lose.

A Cast of Thousands—otherwise known
as the Democratic presidential contend-
ers—quickly joined Biden at
the barricades. Only Sen. Al-
bert Gore.Jr. said he "wvould not
pass final judgment™ untl the
confirmation hearings were
completedinthetall. Morethan
75 speclal-interest und civil-
rights groups :including the
NAACP.despiteadirect appeal
‘rom White House chiet of staff
Heward Bakerr are sorkicg
with Biden. and two ma,ur icb-
byinggroupshaveeach pledged
31 milliontothecause. “(tcould
be the most hotlycontested judi-
cial nominaton tn 1 decade,”
says Sen. Patrick Leahv. a
member ot the Judictary Come
mittee. "Maybe 1t's just as well
the hearines won't begin until

guarantor of the Reagan Revolution’s fu-
ture: his opponents charge he. will undo a
century of social progress, including abor-
tion rights and atfirmative act'on. But net-
ther side is comfortable using ideologv as a

‘test for judicial fitness. Biden hopes to shift

the debate away from Bork and questions
about his qualifications. He wants instead
to focus on what he sees as the administra-
tion's attempt to use the Supreme Court to
impose social legislation that Congress has
been unwilling to enact. Southern Demo-
crats and moderate Republicans may be
relatively svmpathetic to Bork's conserva-
tive views. 'Sayvs Alabama Sen. Richard
Shelby: “With Senator Kennedy ugainst
him. that puts a lot of Southern Democrats

in bed with Bork.”™ But Biden
believes those swing voters will
reject the White House effort.
The conservatives' counter-
strategy is to play down the
administration’s social-issues
agenda; play up Bork and his
formidable inteilect.

One possible pitfall for Biden
is his wn temcerament nd
sivie. His hartangue of tieurze
Shulez in a Capitol Hill hear-
ing about the administration's
South Africa poliey last July
damaged Biden because of its
stridency: a snarling picture of
the senator has been reprinted
many times. 'If he Hzhts the
nominationinaharsh.demonic

mid-September. We need time
to et this nomination n per-
spective so our decision 15 based
nameritand notemaotion.”
Bork s backers see frm s the

way, he loses,” sayvs one adviser. By statiny
his upposition to Bork s0 unequivocaily
now. Biden may be trving to establish that
hisliberal credentials are bevond question.
Then, whan he chairs the confirmation
hearings in the fall. he can .appear
calm and evenhanded—und win pownts tor
statesmanship.

Biden has a lot of work to do before Sup-
tember. Both sides sav that if the confirma-
tion vote were held now, Bork would win.
The senator must extend the vppasition
movement “hevond the usual suspects.”
says one Senate Democratic uide. “or he
will look like he's a captive of the interest
groups.” That would lose him rhe Bork
ight and would batrer his presidential
chances as well. 3ull. he <eems determuned
totake the risk. The condrmation hearinss
will probably make cord TV But is Bulen
caating himselfon the STOODD00 Ry,
ofa Litvime” —or The 6 ns Show ™

AN ot veo- LR YRS I A RN
" -

Ve »



The Washington

George F. Will

Biden v. Bork

The senator is overmatched.

H Sen. Joseph Biden (D-Del) bad a reputation for
seriousness, he forfeited it in the 24 hours after Justice
Lewis Powell announced his departure from the Su-
mCaun.Bndendsdmuchtoadummeomueo{
his two goals: He strengthened the presdent’s case for
somnating Judge Robert Bork and strengthened the
Democrats’ case for pot nominsting Biden to be pres-
dent.

Sx months ago, Baden. whose mood swings carry him-
from Hamiet to hystera, was given chaurmanship of the
Judiciary Committee, an example of history handing a
man sufficient rope with which to hang lumself. Now
Biden, the incredible shrinking pres:dential candidate,
has somersauited over his {lamboyantly adverused prin-

cpies.

Hitherto, Biden has said Bork is the sort of qualified
conservauve he could support. Biden has said: “Say the
sdministraton sends up Bork and, after our investiga-
tions, be jooks a lot like Scalia. I'd have to vote for him,
and i the [special-interest] groups tear me apart, that's
the medicine ['ll have to take.”

That was before Biden heard from liberal groups like
the Federauon of Women Lawyers, whose diurector
decreed concermung Biden's endorsement of Bork: “He
shouid retract hus endorsement,” Suddenly Biden was
allergic to mecdicine. and began to position himself to do
a3 Zazen. Eaner Bigen clangec rus tune Secause groios
were jerxing fus leasn or, warse, to prepare for an act of
preemptive capitulation.

He sard that "in Lght of Powell's apecial role” as a
swing vote (that often swung toward Biden's policy
preferences) he, Biden, wants someone with “an open
aind.” Proof of openness would be, of course, opinions
that coincide with Biden's preferences. Biden says he
doammt“mmwhohunmmuonm
every ooe of the maxr iasues.”” Lmagine 2 justice with no
predisposition on majoc issues. And try to imagine Biden
obsecting to & nominee whose predispositions coincide
with Biden's.

Senators who oppose Bork will be breaking fresh
ground in the field of mnmhxp Opposition to Bork
(former professor at V School, former U.S.

solicitor general, judge on.the .S.(.oundAppuh)

|
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be on political grounds. Opposition must
the principle that senators owe presdents no
rence in the selection of jdicial nominees, that
tial differences are aiways sufficient grounds
for opposition. that resuit-oriented senators need have
DO compunctions sbout rejecting nominees whose res-
soning rught not lead to resuits the senators desire.
If Buden does oppose Bork, his behavior, and that of

3]

' any senators who follow him, will mark a new stage in

the descent of liberalism into cynicism. an attempt to fill
3 voud of principie with a2 raw assertion of power. Prof.
Laurence Tribe of Harvard offers a patina of principie for
such an assertion, arguing that the proper focus of
confirmation heanngs oa an individual ““is not fitneas as
an indinidual, but balance of the court as 2 whole.”

This new theory of “balance” hoids not merely that

once the court has achieved a series of liberai results, its

disposition should be preserved. Rather, the real theory
is that there shouid never agsin be a balance to the right
of whatever balance exists. Perhaps that expresses
Harvard's understanding of history: There is a leftward-
working ratchet, 30 social movement is to the ieft and is
mTeversible,

Continuity is a value that has its claims. But many of
the court rulings that liberals revere (e.g., school deseg-
regation) were judicial discontinuities, reversing earlier
decinons. Even o putting Bork on the bench produces 2

maprity for flat reversal of the 14-yesr-old abortion °

ruling, restoring to the states their traditional rights to
regulate abortion wéuld reestablish the continuity of an
Amencan pracuce that has a history of many more than
14 years.

Besides,  that restoration would result in only slight
changes in the status of aboruon. The consensus on that
subject has moved. Some states mught ban second-tri
mester abortions, or restore rights that the court in its
extreTuam Aas tramptled. such as the right of a parent of
8 rmunor to be -.oufied when tre chuid seexs an adbcruon.
But the basic ngnt to an aboruon procabiy wouid be
affirmed by state lawa.

Powell's reugnation and Biden's performance as presi-
dent manque have given Reagan two timely benefits. He:

has an occasion for showing that he still has the will to -

wmmmmathehasmoppomthem
beat.

Biden says there should not be “six or seven or eight
or even five Borks.” The good news for Biden is that
there is only one Boric. The bad news for Biden 13 that
the one will be more than & match for Biden in 3
confirmation process that is goung to de easy.
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The Democrats’
Glass Ghin

Bork is a blue
whale being
attacked by
anchovies—loud
ones, but even

- loud ones are little

udge Robert Bork, with his reddish beard and ample
girth, is Falstaffian in appearance. [n argument, he
has an intellectual’s exuberance: he argues for the
fun of it. Alas, his adversaries are too dxstraught to
argue. Here, for example, is Ted Kennedy s voice
raised in defense of moderation against Bork's “extrem-
ism”: "Robert Bork's America is a land in which women
would be forced into back-alley abortions, blacks would sit at
segregated lunch counters, rogue police could break down
citizens’ doors in midnight raids. schoolchildren could not be
taught about evolution, writers and artists could be cen-
sored at the whim of government . . ."

Gracious. It is amazing that the Senate confirmed Bork,
without a single objection, for an appellate court. Kennedy
says America is “better” than Bork thinks. No, America is
better than liberals like Kennedy think. They think Yahoos
make up a majoritv whizh, unless restrained by liberal

:ug2s, will tolerate or legislate the . raanical America
Kennedy describes.

Sen. Patrick Leahy, a Vermont Democrat, says that if |
Roe v. Wade. the 1973 abortion case, "came up today,
(Bork's] vote would determine that we would not have abor-
tions, legal abortions.” Leahy assumes. probably wrongly, ;
that the Senate already has confirmed four justices who are |
ready to reverse the 1973 ruling. Leahy assumes, certainly
wrongly, that if it were reversed. restoring to states the
traditional right to regulate abortions, legislatures would
ban abortions. Opinion polls refute Leahy. There isa broad
consensus supporting liberal abortion policies.

Sen. Joe Biden, who has used Bork to establish hxmself
firmly as the flimsiest presidential candidate, is courting
liberal interest groups by saying: "l will resist any efforts by -
this administration to do indirectly what it has failed todo -
directly in the Congress—and that is to impose an ideologi-
cal agenda upon our jurisprudence.” It is unclear what °
thought isstruggling toget out of Biden's murky sentence. If
nominating Bork is "indirect,” what is "direct”? The adjec-
tive "ideological” is today's all-purpose epithet. asubstitute
for argument. by which intellectually lazy or insecure peo- -
ple stigmatize rather than refute people with whom they
disagree. What Biden is trying to do is preserve liberalism's
ability to do in the court what it has failed to do in elections.
As liberalism has become politically anemic, it has resorted
to end runs around democratic processes, pursuing change
through litigation rather than legislation.

The Democratic Party advertises itself as the tribune of
“the people.” but the party expresses distrust of the people
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when it oppases Bork, who favors broader discretion for the
popular (legislative) branch. Regarding Bork, Democratic
presidential aspirants resemble- "a herd of independent
minds.” The party resembles a boxer rising wobbly-kneed
from the canvas, his back covered with resin. [t has been
battered by the public’'sbeliefthatthe party isservile toward
imperiousinterest groups. Now, because of Bork. the party is
aboutto land a left hook on itsown glass chin. When Sen. Pat
Moynihan. Democrat of New York, whoisupin 1988, hesitat-
ed tocommit against Bork, Hazel Dukes, Democratic nation-
al committeewoman from New York, spoke of Moynihan
disdainfully: T have the votes in New York to defeat him.
When [ get with hisstaffin New York, I'll get what I want.”
Liberalism has embraced Thurmondism. Liberals who
claim the Senate is the president’s equal in forming the

i court, and who claim a right to reject a nominee purely on

political grounds, cite as justifying precedent the behavior
of Strom Thurmond in opposing LBJ's 1968 nomination of
Abe Fortas to be chief justice. Were the Senate an equal
participant, it would be empowered to nominate its own
judicial candidates. {When advising and consenting to trea-
ties, it cannot negotiate its own version of treaties.) With
judicial nominees, the proper Senate role is to address
threshold questions about moral character, legal skills and
judicial temperament. The logic of the liberals’ position—
the idea that the confirmation process is a straight political
power struggle turning on the nominee’s anticipated conse-
quences—is that we should cut out the middleman ithe
Senate) and elect justices after watching them campaign.
‘Biden, chairman of the Judiciary Committee. is stalling,
so hearings will fiot even begin for two months. Neverthe-
less, Democratic senator and presidential candidate Paul

. Simon of Illinoissays his mind is all but closed against Bork.

Why? Because Bork. although "mentally qualified.” is
"close-minded.” Sen. Bob Packwood, Republican of Oregon.
who can be as sanctimonious as the next saint when deplor-
ing single-issue politics, is threatening to filibuster against
Bork unless satisfied that Bork will affirm all the pro-
aocrtion rulings that Piokwood favors.

Poiitically risky: Forty-one senators can clock clotuse :a
forced end to a filibuster). There are 55 Senate Democrats. A
significant number of Democrats will not join Biden's grovel
before the interest groups. but Biden may have a few Repub-
lican collaborators. Suppose liberals biock Bork and then
block any similar jurist whom Reagan would nominate

© next. That would leave the court short-handed through the

1988 election—and through two court terms. That would be
politically risky. So, having blocked Bork. they might have
to confirm Reagan’s next choice, who mlght be a conserva-
tive judicial activist.

Bork, believing in judicial restraint. is conservative about .

. the process. A conservative activist would use judicial power

the way liberal activists have. in a result-oriented way. Such
anactivist might hold that abortionis incompatible with the
14th Amendment’s protection of the lives of "persons.” An
activist might favor striking down zoning laws because they
violate the Fifth Amendment by taking property without
just compensation. An activist might think minimum-wage
laws unconstitutionally impair the obligation of contracts
(Article [, Section 10). An activist might decide that the
progressive income tax violates the equal-protection compo-
nent of the Fifth Amendment’s due-process clause. Hewven
might reject the "incorporation doctrine"” that makes the
states. as well as Conygress, bound by the Biil of Rights. Thut
is something for Bork's critics to think about when thev
start to think. Until they do. Bork resembles a blue whule
being attacked by anchovies—loud ones. but even loud ones
are little,
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The Real Robert Bork

Leaduig the charge of the bghtweight
bogade aganst e Bork aomusation,
S, kuward  Kennedy  comures  up
tushtiarish visions of s Allerica “'m
wisch woinen would be lurced uito
batk-alley abotbons,” blacks “sit at swog-
fogaled wun e counters” and  “rogue
pulice . . . brcak dows cilizens’ doots i
pudioght rads.” This twaddie 15 what
Adbu Stevensun wsed (o call white-collar
M Carthiyin.

Kotwert Bock 1> et upoghit wid shiol-
afly judge ol wrosimnudy sious dod
colivsent views aboul e approptiale
comstitulivnal fule o the juiciary, e
b Lud wul Mot views ot all to read
aed Cotoader us ity clegant aed witty
caauy s wnad fotorcs Asid tose wiltigs
teveal ihal bah 6 ol o Ligld-wing
bogcytian bt o Goagatate aud utelh-
gonl Jetessona.

I Rauandy and uthicts of s greesaa

s cared enough to look closely at the
vicws of thew party’s patron saut, they
woukd be ogally constramed to vote
for Both or explam why Jetivrsunam
prmcples are 0o longer gcoeptiable—or,
e probbly, fashionable anwnyg con-
ventional hberals.

What does it mean, i 1987, to be a
judicial Jeflersonian? It means that with
certum qualitications, uswuly ignored by
demagoguig cntics, you believe that u
demucracy people are best govenwed by
e othaals they ehect, free of over-
weenuy Judicid supervision, i, lor m-
stunice, a nmagprty m a state kegialture
wanls (0 ban the use of contriceplives
or aburton, aid ¥ 1o clear constitationd
nipediment W et pulicy s discover-
able, then they are entitled 1o exercise o
degree of coeresm Hut we cahightencd
tew, mcludiegg Bock, naght deplore.

Poch believes, and bos tosthoghtly

argucd,  that  my  constitutionat
“aigln..” discerned by judges—especail-
ly the bt of prvacy used o uvertun
recemt biws resticctiigg contriaceptnmg
and il o—itre without constitutional
warcani, and therclore wo mwre than
Judge-nnposed “wish bsts.”

Boiks problem, w other words, iy
that bke Jetlerson he fuds judiciar-
chy—ievently the lavored mode of en-
hghtened cluuge e our society—hard
10 spaee: with iny teory of democratic
Kovennent, even one with a substea-
s o atural kaw.

Hork's view, though unusually cags-
tese, v cither novel aor cxotic. Many
peeat  udges=-tohaes,  Fromkiurter,
Bhao ke the sesond Blacan, to aase
lour  have  ciiaced 0w v
tories. What & aot to be denwed s that
s testiichive a view of the udicial
hunctea G lave sca goliteal cosse-

quenices. Those consequences e a k-
giligale source of Uxpury moany con-
firmation process.

You couhl say to Jadge Bork, tor
mwstance: “This touchg futhy i leyis-
Latave govermment o all very well, but
legislators otten do dumb and despotic
tungs and § preter 1o Lake my chances
with judicial supremacy.” Bork's buge
delerence (0 a judicially underregulated
democracy ight, indeed, be a reputa-
ble basss for oppusing s conticnutiog,
Any court he mitlucnces s guing 10 jerk
constantly at the leastees of overamin-
tious or adventurous pabges,

I basuess, of aust be added that
Hork's uliva-nagodtawnmsm o not -
quablicd. e would not, tor ustance,
tesegregate Amcnci, because e be-
heves the bah Amcndinent. “secureas
agatint goverient action some Lirge
mcaswe of tackal equality.” And Kepuw:-

dy’s charge that m “Burk’s Anerw
rogue police would be unbeashed

coie crashing through your doug
pure moudwwe, and especially twapg
prute conuy from a senator who vot
for a lederal “prevenuve detenti
provision,

If 1 were president, Judge Lok
whom | bke and adinure—would pae
ably not bo on my shurt ist, If he
confirnied, [ fully expect rulugs ol b
tat § will enjoy roastug.

The favoring dutereiwe is—to I
row o Chuschilban phusse—that Ik,
buis “the 100t of e matter w hun.” |
widerstds that comstitutional gover
et is wsudy about prucipled it
the excrone of power. e has the w
and intellect 0 ek ad edorce th
hnnts—1o reieree the posthe of denkn
Cy—1 tnaller whose wish Ust inust |
temput antly sidetracked.
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Justice Bork or Ukase?

Rubert Bork’s America is a land in
wheeh women would be forced inlo
buck-ulley aburtiuns, blucks would sit
at segregated lunch counters, rogue
police could break doun citizens’
doors tn mudmght rads, schoolchul-
dren could not be tuught about evolu-
tion, writers and artists could be cen-
sured at the whun of guvernment. —
Senator Ted Kenneduy.

We'vé been looking forward to a
great constitutional debate, now that
the Democrats opposing Ronald Rea-
gan's judicial nominees have dropped
pretenses about spelling errors and
deed restrictions and flatly pro-
claimed that judicial philosophy’s the
thing. Just what philosophy, we've
wondered, do Robert Bork's critcs
have 1o otfer?

Ted Kennedy is abundantly clear:
The purpose of jurisprudence is to
protect one sacred cow for each of the
Democratic Party’s constituent inter-
est groups. The law 15 what judges
say it is, and the test ol ..ominees is
whether they will use this power 10
advance purposes Senator Kennedy
JwroTa L LalUCwEr, Judges must ad-
Vvalce Wese DUrposes (rrespective of
the derocrulic outcunce m the legisla-
tive branch wn which the senator
sils.

So far as we remenmber, 1n fact,
Judge Bork hds no position on public
policy toward, say, abortion. what he
does belleve 1s that judges shouid
read the Constitution, and second-
guess legislatures only on the basis of
what 1t says. If the Constitution says
nothing about abortion, legislatures
can allow 1t or ban it. Someone who
doesn't agree with their choice has ev-
ery right to campaign for new legisla-
tors. If the Constitution doesn't speak.
redress lies 1n the political process.

Judge Bork would never discover

in the Constitution 4 “‘right’ to Star -

Wurs or aid for the Contras. His phi-
losophy of judicial restraint 1s
grounded in the fundamental constitu-
tional principle of separation of
powers. Congress makes the laws, the
president executes the laws and the
courts’ only role 1s to ensure that the
laws are consistent with the Constitu-
tion. Where the Bill of Rights 1s clear,
Such as outlawing racial discrimina-

uon, judges must make sure these
P

rights ure protected. BEut the courts
are not suppused to invalidate luws
simply Dbecause Judges don't like
them, or lind new rights that do not
appeur in the Constituuon.

Judye Burk made an elegant state-
ment of this view in a cdse his ene-
mies are sure to raise as proof of his
reacuonary ideas. Dronenburg v.

Ct¢f of Naval Personnel asked
whether the courts should overturn
the Navy's policy of mandatory dis-
charge for sailors who engage in ho-
mosexual acts. Though receiving an
honorable discharge, the plaintiff
claimed a right to “privacy’ that
would override the Navy rule. Writing
for a unanimous D.C. Circuit panel in
1984, Judge Bork said it would be
wrong for judges to replace the-judg-
ment of the military by finding a right
not mentioned in the Constitution.

*1f it is in any degree doubtful that
the Supreme Court should freely cre-
ate new constitutional rights. we think
it certain that lower courts should not
de 50, Judge Bcrk wrote. Ulf tne rev-
olutlon in sexual mores that appeliant
proclaims is 1n fact ever to arrive, we
think it must arrive through the moral
choice of the people, and their elected
representatives, not through the judi-
cial ukase of this court.”

Ukdase was a well-chosen word. It
is derived from the Russian, and de-
fined by Webster's as '*in Czarist Rus-
sia, an imperial order or decree, hav-
ing the force of law.”” Under our sys-
tem of government, laws made by
judges have a sumilar iliegitimacy.
The executive branch can change its
rule against homosexuality in the mil-
itary or Congress could pass a law to
do so. This might or might not be a
good idea, but Judge Bork was on
firm democratic ground when he said
1t was not for judges to decide. The
Founders called the courts the '"least
dangerous branch’ because judges
were supposed to piay a negative role,
upsetting legislation only that violates
the text of the Constitution.

July 8, 1987

The distinction is not especially
subtle ¢r complex, vet is frequently
missed by people who consider them-
selves 1ntelligent and sophisticated.
Conditioned by decades of judicial uc-
uvism on behalf of liberal causes,
they think of court cases in stark
terms of who wins, not in terms of
what the Constitution says. At stake in
this standoff of competing judicial the-
ories is whether the Constitution 1n its
bicentennial year means anything at
all.

Senator Kennedy has heard these
arguments before. Ronald Reagan
campaigned to two landslides on the
promise to appoint supremely quali-
fied judges who accept the limited
role they were granted under our con-
stitutional system. The Democrauc
Senate can of course reject Mr. Bork
precisely becuuse he 1s the Kind of
nominee the president promised; re-
dress for that would lie in the next na-
tional election.






