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TR oAMMLVLQUdlL, The State,

anda
the First Amendment
t Univ. of Michigan - 1977 or 1978
The Individual, the State, and the First Amendment
Robert H. Bork
Alexander M. Bickel
Professor of Public Law
Yale University
What you are to be offered over the three days of these lectures,
it seems entirely safe to predict, are strongly contrasting views of
the First Amendment, its proper office, and its fortumnes during the
@ b & &vjﬁctﬂﬁ era of the Burger Court,
CLERIL G
( ﬁvﬂf d/mw) Much that is of technical interest to First Amendment aficionados
(Vﬁ t'cﬂ"vvoquWhas occurred in the past ten years, but the title I have chosen - The
ATy
Lﬁv iﬁ@&¢' ‘ Individual, the State, and the First Amendment - is intended to indicate :
é;m%ul{b that I mean to talk about matters of more basic interest that are at
@uﬂwffffﬂ l’ﬁo stake in this body of law, as they are in our politics and in our
e
Ufé DJM1CM culture generally. It is not surprising that the contest between
vrrgy@‘ views of the proper relaﬁionship between the individual and the society

should come to the fore in First Amendment cases. That amendment is
pivotal; it both reflects the current balance of oppo]ing philosophies
and, in turn, strongly influences the movement of that balance.

Harry Kalven was entirely correct in saying that free speech is so
close to the heart of our democratic organization that if we lack an
appropriate theory of the First Amendment, we really do not understand

the society in which we-live. On the evidence at hand, perhaps we do

not. And perhaps that is dangerous.
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This afternoon I want to make three related points, The first is
- that the First Amendment increasingly displays a characteristic that
has vexed and troubled its jurisprudence ever since it became a sub-
ject of judicial interpretation during World War I. There is no adequate
theory of what the amendment is about, no theory of its content or of
its limits,
Precisely because our theory is inadequate, today, when the law
of the First Amendment seems to many commentators quite robust, there
exists a real possibility of danger to free speech and the free press.
Because so many people do not know how to think about the First Amendment,
they welcome the dangers as progress and reform.
Finally, the Court's work in this area seems both a reflection
and a contributor to very disquieting intellectual, moral, and social
trends. Those trends seem to me obviously undesirable in themselves,
symptoms of malaise, and they are, perhaps, ultimately threatening to
freedom over wider spheres than those of special concern to the First
Amendment.
The trend of the case law has been away from concern with the core

value of the First Amendment. There is what one may be tempted to call

the eccentric discovery in Virginia State Board of Pharmacy v. Virginia

Citizens Consumer Council, Inc. and Bates v. State Bar of Arizona that

the Amendment prdfects commercial advertising. It is tempting to
think such developments ére merely reflections of a more general trend
in which the Constitution becomes diffuse and trivialized at the hands
of an activist judiciary. But that is not the sole force at work,

because even as it conquers new domains, the First Amendment seems
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simultaneously to have gone soft at its center.

That center or core value I, along with a number of others,
identify as the protection of democratic political speech, speech which
informs and guides the political process essential to a republican
form of government, Without this form of speech, vital and uninhibited,
all other freedoms are endangered. With it, other freedoms at least
have their chance in the competition of ideas. No other variety of
speech serves that function or can claim that unique relationship to
constitutional processes.,

The case law has moved away from this central subject of concern
in two ways. The first, which began well before the era of the Burger
Court, is the law's extraordinary and, in my view, unjustified tender-
ness, indeed solicitude, for the wellbeing and vigor of subversive
advocacy. The other, and this is the work of the current Court, is
the law's all too casual acceptance of federal regulation of democratic
political speech. It is arguable that the most importaﬁt First Amend-
ment case in our history was the Court's 1976 decision in Buckley v.
Valeo, and it was there that the Amendment suddenly went soft at its
center,

The Court continues to display softness of another sort with
respect to what may be called issues of morality and civility.
Pornograpﬁy and obscene speech can hardly be thought to lie at the
center of the First Amendment's concerns. Indeed, to the degree the
Amendment is about the health of a republican form of government, to

that degree pornography and obscene speech run counter to its values.
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The First Amendment does not enforce virtue, but the Court should not
use it to frustrate legitimate and, I would argue, essential efforts
of communities to prevent deep erosion of moral standards, to safeguard
the aesthetic environment, and to set minimal standards for the civility
of public discourse. The Court has to some degree improved the law
relating to pornography left it by the Warren Court, though not
sufficiently. But it has made a shambles of the law of obscene public
speech, And it has done so explicitly on grounds of moral relativism.

These are not negligible matters. Any healthy soclety needs a
view of itself as a political and moral community. Our own traditional
view is under attack from many quarters, and it does not help, in fact-
it hurts badly, that the Justices, whom Eugene Rostow once called
"inevitably teachers in a vital national seminar" should have chésen
to teach the lesson that our attempts. to define ourselves politically
and morally through law is suspect, and probably pernicious.

But perhaps it is not entirely surprising that thiﬁgs have come
to this pass. If it is vulgar to suppose that the Supreme Court
follows the election returns, the lack of adequate legal theory as an
anchor makes it inevitable that the Court should follow the Zeitgeist.
Its tendency is to reflect in constitutionmal decisions the major cul-
tural currents of the era, and that is particularly likely to be true
with respect to the First Amendment, which is intimately related to
activities that register cultural and intellectual shifts first and

most explicitly. This in turn means that the Court is likely to be
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particularly respomsive to intellectual class tastes, tastes not fully
shared by, often resisted by, other elements of the society. The

-subject of the relationship between the Court and the intellectual
class deserves a lecture of its own. But today I can merely state my
belief that in recent decades the Court has become highly responsive
to that class and tends, disproportionately, to codify its attitudes
in the Constitution. Imn that way, the Court comes to throw the
powerful moral weight of the Constitution onto one side of disagreements
about philosophies, values, and tastes that should be settled by
unhindered democratic debate and choice.

The thesis that the Court is writing into the First Amendment a
current social trend in one segment of the society seems consistent
with what we observe. The law increasingly protects the individual's
desire for self-expression and gives progressively less importance to
the social forms and institutions that hold us together and make us a
community. Correspondingly, the spirit of our age is an almost
obsessive or narcissistic concern with the self, Commentators
describe it variously. Tom Wolfe describes The Me Decade. Robert
Nisbet, looking at the other side, writes of The Twilight of Authority.
The barren, individualistic hedonism of what has been called, apparently
seriously, the Playboy philosophy has become a powerful, perhaps an
irresistible, force. Its power is such that many intellectuals who
dislike moral relativism.in the private sphere and who reject it as a
standard for themselves, their families, and their colleagues, seem
quick to adopt it as the only defensible public policy and even as a

constitutional mandate.

RS A

By

bl
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There is an irony in this. The passion for individual autonomy
-at no matter what cost to other values extends only a little way.
Increasingly, and without constitutional objection, we deny individual
freedom in activities that may be called economic, and we do so
blithely, without requiring any real showing that either the individual
or the society is benefitted. On the other hand, increasingly, and with
constitutional support, we demand individual freedom in activities
that implicate morality, and we do so blithely despite a certainty
that both the individual and the society will be harmed. Irving Kristol
summed up the decadence this implies in his observation that we have
reached the stage where a young girl has a constitutional right to perform
in an X-rated movie, provided she is éaid the minimum wage.
The political-cultural reflection of this trend is the growth

' a culture

of what Lionel Trilling has called "the adversary culture,’
which among intellectuals, he notes has not merely an adversary Sut a
subversive intention. It ASSumes that soclety is always Philistine
and repressive and that an adversary posture toward soclety is good
for its own sake, This strand of belief will be seen very strongly in
First Amendment law, though it is most explicit in the opinions of
Justice Douglas, A preference for unrest and dissent is there plainly
stated., -

Our civilizaéion has always stressed the individual but never
before have we regarded his right to follow his own line of development

or deterioration as so sancrosanct as we do now. The right to free

expression of the self is powerfully at work throughout First Amendment
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law, in the political speech caées as in the obscenity cases. Both
_in the society and in the law we see a corresponding distrust of govern-
ment; distrust of private centers of power; disdain for what may be
called conventional or bourgeois values; moral relativism; tendermess,
if not fascination, with radical, violent politiecs: weariness with
traditional democratic politics; and, generally, an inversion of
First Amendment values. These seem to me the characteristics of a
body of law and a society in considerable trouble.

I do not want to overstate the matter. The trends I have des-
cribed are strongly resisted by other strains of thought and feeling.
The outcome is very much in doubt. What is troublesome 1s that the
Court, by misunderstanding a crucial bart of the Constitution, has
put the First Amendment largely on the wrong side of the struggle.

If it were correct to say that the Court necessarily follows the
spirit of the age, there would be little worth talking about. But
the Court does not merely passively register trends; it assists
powerfully in strengthening or countering them. It has will, motion,
and intelligence of its own. It is an active agent in our culture as
in our polity, and its intellectual and moral weight has influence
both obvious and subtle throughout our lives. That is why it is worth
talking about.

1 begin with a brief suggestion of what I believe to be the major
premise of an appropriate theory of the First Amendment. Then I will
trace the implications of that theory in three important and active
fields of First Amendment law: the freedom of the press; pornography

and obscene speech; and political speech,



First Amendment Theory

It is8 now clear, thanks to the excellent historical researches
of Leonard Levy and Walter Berns, that the Framefs of the First
Amendment had not thought through what they meant by freedom of speech
and of the press. Neither the text nor the legislative history of the
amendment tells us much of value today.

The Framers were not libertarian. We have had, of necessity, to
invent a rather more liberal First Amendment than the one they intended.
The reason is clear, The Constitution provides for a republican form
of government, which is meaningless unless citizens are free to
discuss and to write about political men and issues. Freedom of
political speech foll&ws directly frém the structure and functioms of
the government the Framers created. This is the form of constitutional

construction employed by Chief Justice Marshall in McCulloch v, Maryland,

used by James Madison in arguing against the Sedition Law on First
Apendment grounds, and made fully articulate by my colleague, Charles
Black. We should have had to arrive at the judicial protection of
political speech even if there were no First Amendment.

Commonly, there is something around a core, and political speech
would have little sustenance without a large degree of protection fdr
the transmission of news and information relevant to the political
process. But théfe is no occasion, on this rationale, to throw con-
stitutional protection étound forms of expression that do not directly
feed the democratic procesg. It is sometimes said that works of art,

or indeed any form of expression, arecapable of influencing political
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attitudes. But in these indirect and relatively remote relationships
to the political process, verbal or visual expression does not differ
at all from other human activities, such as sports or business,
which are also capable of affecting political attitudes, but are not
on that account immune from regulation.

That is at least the beginning of a theoretical structure for the
law, at once filling out the First Amendment and confining its scope.
I will be bold enough to suggest that any version of the First Amendment
not built on the political speech core, and confined by, if not to, it,
will either prove intellectually incoherent or leave judges free to
legislate as they will, both mortal sins in the law.

We turn now to three subjects of current interest.

Freedom of the Press

Discussion of press freedom is obligatory because the press has
made it so. Not a week goes by without thunderings from the journalistic
corps that their freedoms are under assault. Articles appear at
regular intervals with titles like '"The Judicial War on the Press' or
"Judges on the Rampage.'

This is somewhat curious since it seems plain that the press has

done quite well before the Burger Court. In Pentagon Papers the press

was permitted to publish state secrets it knew to have been taken from

the government without authorization. In Miami Herald Publishing Co.

v. Tornillo the Court struck down a right-of-reply statute that had

significant scholarly support, In Cox Broadcasting Corp. v. Cohn a
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statute prohibiting publication of a rape victim's name was held invalid.

- In Landmark Communication v. Virginia the State was held disabled from

punishing publication of material wrongfully divulged to it about a
secret inquiry into alleged judicial misconduct.

In some of those cases, it is possible to believe, the press won
more than perhaps it ought to have, though not many journalists are

heard to express qualms. Surely, however, Pentagon Papers need not

have been stampeded through to decision without either Court or coumsel
having time to learn what was at stake. The New York Times which had
delayed publication for three months was able to convince the Court

that its claims were so urgent, once it was ready to go, that the
judicial process could not be given time to operate, even on an ex-
pedited basis, And one may doubt that press freedom requires permission
to publish a rape victim's name or to publish the details of an in-
vestigation which the State may lawfully keep secret. These cases

are instances of extreme deference to the press that is by no means
essential or even important to its role.

The press has achieved special status in other ways, A newspaper
was free to publish on its front page that an American submarine had
succeeded in tapping an undersea Soviet military cable. The submarine
had to be recalled and the tap permanently discontinued. Had an ordinary
citizen communicéfed that information directly to the Soviets, he would
have been subject to sévé;e penalties.

As a result of the Fedéral Election Campaign Act, the press has

rights of political speech that you and I do not. If we join to buy
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an advertisement in the New York Times supporting a candidate for
federal office, we are subject to severe limitations and may not speak
repeatedly, but the journalists on the paper, its columnists and
editorialists, may publish as much political advocacy as they wish,

Yet when the press advances and loses some novel claim it
responds with an outcry that would lead the uninitiated to suppose it
was being systematically stripped of centuries-old rights. The fact
is press freedom is not merely alive but robust, and if there 1is a
tiny black cloud on the horizon, its presence is due not to an
insensitive judiciary but rather to the rhetoric, the mood, and the
tactics of the press as it addresses a society with valid interests that
compete at the margins of press freedoﬁ.

What the press has only partially attained, and has come close
to obtaining completely, is the recognition of a status under the
First Amendment accorded to no one else. It is the possibility that
the press will harm itselfhby succeeding in its demands that troubles
those of us who think freedom of the press indispensable to democracy.

The press has narrowly and pérhaps not permanently, lost its
claim to special exemption from the legal process granted few others:

immunity from grand jury subpoena in Branzburg v. Hayes:; exemption from

subpoena to produce documents in camera upon demand of the defendant

in a criminal trial in Farber; freedom from search warrants in Zurcher

v, Stanford Daily News; and now pending in the Supreme Court is a claim

in the libel action of Herbert v, Lando of freedom from inquiry into

editorial decisions during pretrial discovery.
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The basis of the press position is necessarily that the press
_clause of the First Amendment gives greater freedom than the speech
clause, a proposition that is textually and historically dubious,
to say the least., This claim is dubious as well because it requires
legislative and judicial definition of who is or may be ''the press."
But legal definition of "the press’ is, in effect, governmental licensing
that enlists the First Amendment in support of the very system it was

supposed to prevent,

Should the press succeed in gaining the full scope of the special status it
seeks, the rhetoric will be heard that with privilege comes responsibility.

Historically, such rhetoric has been effective, and it is likely to

be all the more so in an egalitarian age. Special responsibility

will mean some form of content controi. The example of federal
regulation of the electronic media is ready at hand, it is by no means
certain that the First Amendment anomaly of a free print media and a
regulated electronic media will either persist or ultimately be re-
solved in favor of freedom for both. Instead of claiming special
exemption and privilege, leaving itself isolated and so vulnerable,

the print media might do better to join the attack on federal regulation
of the electronic media and to resist governmental limits on political

speech such as those upheld in Buckley v. Valeo. Freedom is safer

when shared than when possessed exclusively. It is better to have
allies than, at best, envious and resentful bystanders.

Yet the press enters this phase of its struggles with an adver-
sarial spirit that runs the risk of converting potential allies into

antagonists. Much of the press explicitly claims for itself the position
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of an institutional adversary to other institutioms, including govern-

-ment, and, through government, to many of society's legitimate concerms.

This has been made as a formal, legal argument by CBS in the libel
suit brought against it, Barry Lando, and Mike Wallace by Colonel

Herbert, who claims that he was defamed by "60 Minutes.'" Although

New York Times v, Sullivan, long regarded as a great press victory,
maﬂes malice or reckless disregard of truth the relevant issue, CBS
claims that plaintiff's discovery into its editorial judgments to
determine these things violates the First Amendment., The brief argues
that the Constitution established a contest between press and govern-
ment in the same sense that the Marquis of Qﬁeensbury established
boxing: the natural aﬁtagonism was aiways there, only the rules
were lacking. It follows, since no one has special privileges in a
fair fight, that because the press may not as of right demand dis-
closure of its intermal affairs by government, government may not
demand disclosure of the internmal affairs of the press. ''Government,"
moreover, is defined to include the judiciary, so that courts may
not order the press to submit to discovery about editorial decisioms.
Perhaps it may prove unwise of the press to tell the judiciary,
whose prbtection it seeks, that the judiciary, too, is its natural
enemy, -

The adversarial posture has other dangers. It tends to legitimate
government assaults on'thg press. When Spiro Agnew launched his
polemic, Eugene McCarthy reﬁarked, "I agree with every word he says,

but I deny his right to say it." There is something in McCarthy's

L]
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position, but there would be nothing in it if the press is accepted
in the role it seeks as an adversary for all seasons.
The press, then, has fared very well in the Burger Court. The
dangers to it are shadowy and remote, but such as there are arise

more from its own tactics and demands than from any other source.

Pornography and Obscene Speech

Not many years ago we would have thought a scene in which the
Justices of the Supreme Court of the United States donned their robes
and gathered in solemn conclave to ponder and subsequently to write
learned opinions about photographs of human genitalia or the propriety
of barracksroom curses at a P.T.A. meeting belonged in the theater A
of the absurd. If we retain any sense of the incongruous, we will
conclude that it still belongs there.

The Court has been drawn into this stultifying endeavor on
false premises: the notion that the First Amendment protects
individual autonomy as such, or the notion that finding an idea buried
in it redeems the pornography or the obscenity. Neither of these
notions withstands analysis.

Almost unlimited personal autonomy is defended in this area by
the shopworn slogan that the individual should be free to do as he
séés fit so long as he does no harm to others. The formula is
meaningless, It aerives, so far as I know, from John Stuart Mill's
On Liberty, which purcha;ed‘a spurious air of philosophic certainty by

an arbitrary and indefensible definition of what people are entitled to

L}
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call harm, This strain of liberalism holds that only physical or
_material injury is entitled to be noticed by the law., Thus, for
example, the Court tends to assume that it is not a problem if
willing adults indulge a taste for pormography in a theater whose
outside advertising does not offend the ''squeamish," The assumption
is wrong. The consequences of such "private'" indulgence may have
public comsequences far more unpleasant than industrial pollutiom,
The attitudes, tastes, and moral values inculcated do not stay behind
in the theater.

A change in moral environment -- in social attitudes toward sex,
marriage, duties toward children, and the like -- may as surely be
felt as a harm as the possibility of ﬁhysical violence. The Court
has never explained why what the public feels to be a harm may not
be counted as one.

The notion that expression must be protected if, in addition to
pornography or obscenity, it contains an idea is equally unsupportable,
The idea may be expressed in innumerable other ways., Just as the
First Amendment has been held to allow restrictions as to time, place,
and manner, it hardly seems dangerous to say that ideas may be
expressed in many ways, but not in a context of the obscene,

The modern Court makes very little effott to grapple with the
problem. It assumes that inhibitions on pornography or obscene speech
are dangerous to freedom generally and so must be kept to an absolute

minimum. It seems not to remember that for better than a century and
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a half this Republic did suppress just such material, either through

law or through moral censure so severe as to have the effect of law,

and that that suppression never remotely threatened liberty generally.
When the Burger Court, by only a five-to-four vote, allowed some

minimal control of pornography in Miller v, California, there was an

enormous outcry about cemsorship. But, in truth, the Court did not
put political speech or serious speech of any kind in danger. You
will recall that the trier of fact was required to find each of three
things before pornography could be banned or its purveyors punished:
""(a) whether 'the average person, applying contemporary community
standards' would find that the work, taken as a whole, appeals to

the prurient interest . . . (b) whether the work depicts or describes,
in a patently offensive way, sexual conduct specifically defined by
the applicable state law, and (¢) whether the work, taken as a whole,
lacks serious literary, artistic, political, or scientific value."

Yet even that test appears to have made it impossible for communities
to control the torrent of pornography which earlier decisioms had loosed
upon them. Perhaps that is because there is always a professor around,
and a judge to believe him (which reminds one rather of P.T. Barnum's
dictum), that the purest pormography is actually a profound parable
about the decline of capitalism. Or perhaps it is because a flood of
pornography does change moral and aesthetic standards; we become
habituated to an environment which we originally wished to avoid.
Perhaps there is no way béck, but the Court ought not to prevent us

from trying to find ome.
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The Court has proved even less able to cope with the problem of

_obscene speech. Cohen v. California threw First Amendment protection

around a man who wore into a courthouse a jacket bearing words which
suggested that the reader perform an act of extreme anatomical im-

plausibility with the Selective Service system. Rosenfield v. New

Jersey, Lewls v. New Orleans, and Brown v. Oklahoma involved the rude

suggestion of incestuous relationships (in words popular in universities

a few years back) by, respectively, a man addressing a school board,

a woman addressing police officers arresting her son, and a man

talking about policemen at a meeting in a university chapel. 1In all

cases the language was not casual but intentionally assaultive. Rosenfileld
and Brown were remanded for reconsidefation in the light, if you can

call it that, of Cohen v. California, while Lewils was remanded for

consideration of overbreadth in the statute, and, when the case returmed
to the Court, it was disposed of on overbreadth grounds,

The Court has articulated no better grounds for these decisions
than the dangers of the slippery slope and moral relativism as a
constitutional command., Justice Harlan, writing for the majority in
Cohen, expressed both ideas, He said 'the principle contended for by
the State seems inherently boundless. How 1s one to distinguish this
from any other offensive word?" One might as well say that the negligence
standard 1is inheréntly boundless, for how is one to distinguish the
utterly reckless driver from the safe one. The answer in both cases i1s

by the common sense of the éommunity. Almost all judgments in the law
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are ones of degree and there is no warrant in that fact to prevent
_commmities from exercising any control whatever over what may be said
or written in public, Harlan's other remark was a classic: 'one
man's vulgarity," he said, "is another's lyric." Om that ground, it
is impossible to see how law on any subject can be allowed to exist,.
These cases might better have been decided the other way on the
ground of public offensiveness alone. That offensiveness had nothing
to do with the ideas expressed, if any ideas can be said to have been
expressed at all, But there are other, perhaps weightier reasonms,
why the Court should not interfere in community efforts to control
such language, If the First Amendment relates to the health of our
political processes, then, far from pfotecting such speech, it offers
additional reason for its suppression.
That claim is probably unconventional, so I will say a word or
two about it, George Orwell noted the connection between politics
and language. They interact and each affects the quality of the other,
He wrote of meaningless language as reducing the speaker and the
listener's awareness and said "this reduced state of consciousness, if
not indispensable, is at any rate favorable to political conformity."
The effect is not one way: '"But if thought corrupts language, language
can also corrupt thought." And he said, writing in 1946, "one ought
to recognize that the present political chaos is connected with the
decay of language, and'tHat one can probably bring about some improve-

ment by starting at the verbal end." Orwell was talking about usgly,
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inaccurate, and slovenly language that impeded thought, not about
anything remotely resembling the obscenities that have since debased
‘public discourse., This language the Supreme Court dealt with in these
cases, is not merely the language of inaccurate or slovenly thought., It is also
the language of mindless assault. Alexander Bickel reminded us that
"There is such a thing as verbal violence, a kind of cursing, assaultive
speech that amounts to almost physical aggression, bullying that is
no less punishing because it is simulated." He also said that "a
marketplace without rules of civil discourse is no marketplace of ideas,
but a bullring," Use of such language reduces or eliminates meaning,

and there is no reason whatever for the First Amendment to protect it.

Political Speech

In assessing the work of the Burger Court one must, in fairness,
make allowances for the legal tradition it inherited. To appreciate
the inadequacy of that tradition it is instructive to reread the old
cases and to see the poverty of the arguments with which both majority
and dissenters sustained their positions. This would probably be
generally conceded as to the majority opinions in cases like Abrams,
Gitlow, and Whitney, but in fact the superiority of the famous dissents
by Justices Holmes and Brandeis is almost entirely rhetorical. Holmes'
position lapses into severe internal contradition, while Brandeis'
dissents are 1esé‘arguments than assertioms,

But these dissents gave direction to, and may be said to have

shaped, the modern law of the First Amendment, including its strange
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solicitude for subversive speech. The crux of the Holmes-Brandeis
position was that advocacy of the forcible overthrow of the government
or of law violation could not be punished by law unless there could
be shown a clear and present danger of success or imminent, serious
harm, There is some doubt even about the proviso for Holmes could
bring himself to write in Gitlow, and Brandeis joined him, that, "If
in the long run the beliefs expressed in proletarian dictatorship
are destined to be accepted by the dominant forces of the commumity,
the only meaning of free speech is that they should be given their
chance and have their way,"

The statement defies explanation. This in a case where the
defendant proposed violent action by a minority in order to institute
dictatorship? What of the Holmes-Brandeis argument in Abrams for
competition in the marketplace of ideas? 1Is the only meaning of free
speech that men may use it to rally enough force to put an end to the
marketplace? Why are the "dominant forces of the community' who
enacted the New York criminal anarchy law under which Gitlow was
convicted not to have their way? There 1s a terrifying frivolity in
Holmes' statement, It argues that, according to the fundamental law of
our nation, the theory of Marxist dictatorship imposed by force is at
least as legitimate as the idea of a republican form of govermment.
That political relativism was certainly foreign to the Founders'
thought, and ought to remain foreign to ours.

The Holmes-Brandeis fosition held that virtually the only harm

caused by speech that soclety can protect itself against is the pros-
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pect of lmminent violence, After much wavering, through such cases
as Dennis and Yates, that reading was imposed upon the First Amendment

in the last year of the Warrem Court in Brandenburg v. Ohio.

Brandenburg's conviction could have been reversed on other grounds,

but the Court seized the occasion to announce the rule, rather dis-
ingenuously attributed to Dennis and other cases, that ''the constitu-
tional guarantees of free speech and press do not permit a State to
forbid or proscribe advocacy of the use of force or law violation
except where such advocacy 1s directed to inciting or producing imminent
lawless action and is likely to incite or produce such action.”

The Burger Court adhered to this rule in Hess v. Indiana, freeing

a student who had been involved in an antiwar demonstration that
blocked a public street, When the sheriff and his deputies cleared
the street, Hess was heard to say in a loud voice to the crowd, '"We'll
take the (expletive) street again (or later)." The Court said, "at
worst, it amounted to noﬁhing more than advocacy of illegal actiom at
some indefinite future time," and that was insufficient under
Brandenburg.

Hess and Brandenburg are fundamentally wrong interpretations of
the First Amendment., Speech advocating the forcible destruction of
democratic government or the frustration of such government through
law violation has no value in a system whose basic premise is demo-
cratic rule, Speech of that nature, moreover, poses obvious dangers.

If it is allowed to proliferate and social or political crisis comes
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once more to the nation, so that there really is a likelihood of

imminent lawless action, it will be too late for law. Aside from that
possibility, it is well known that such speech has been and is used

to recruit persons for underground activity, including espionage,

and for terrorist activity. More dangerous is the lesson that our

form of government is not inherently superior to any other. Like

pornography, it is held to be a matter of taste. A nation which comes to believe
nothing about its fundamental principles of organization 1is unlikely
to show determination in defending them. It is unlikely to display
high political morale or cohesiveness. It may not have a very high
chance of survival either,

If what I am saying seems odd té you, out of step with the in-
tellectual tradition in which you have been reared, it is probably
because you have been raised to think Mill's On Liberty a self-evident
body of truth, Gertrude Himmelfarb's brilliant book shows that
Mill himself usually knew better. She quotes him on one of his better
days,

In all political societies which have had a durable
existence, there has been some fixed point; something
which men should agree in holding sacred; which it
might or might not be lawful to contest in theory,
but which no ome could either fear or hope to see
shaken in practicé; which, in short (except perhaps

during some temporary crisis), was in the common
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estimation placed above discussion., And the necessity
of this may easily be made evident, A state never is,
nor, until mankind are vastly improved, can hope to be,
for any long time exempt from internal dissension; for
there neither is nor has ever been any state of society
in which collisions did not occur between the immediate
interests and passions of powerful sections of the people.
What, then, enables society to weather these storms,
and pass through turbulent times without any permanent
weakening of the ties which hold it together? Precisely
this~--that however important the interests about which
men fall out, the conflict doeé not affect the funda-
mental principles of the system of social union which
happen to exist; nor threaten large portions of the
community with the subversion of that on which thgy have
built their calculations, and with which their hopes
and aims have become identified. But when the question-
ing of these fundamental principles is (not an occasional
disease, but) the habitual condition of the body politic;
and when all the violent animosities are called forth,
which spring naturally from such a situation, the state
18 virtually in a position of civil war; and can never
long remain free from it in act and fact.

Alexander Bickel made a similar point in questioning the validity

of the Holmes~Brandeis marketplace metaphor for the competition of all
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ideas and suggesting that there must be some limit to what we are
willing to have discussed. Bickel wrote: "If in the long run the
belief, let us say, in genocide is destined to bé accepted by the
dominant forces of the community, the only meaning of free speech is
that it should be given its chance and have its way, Do we believe
that? Do we accept it?" Bickel went on to ask "whether the best
test of the idea of proletarian dictatorship, or segregation, or
genocide is really the marketplace, whether our experience has not
taught us that even such ideas can get themselves accepted there ,
To engage in the debate is to legitimate the idea, and, as Bickel
remarked, "Where nothing is unspeakable, nothing is undoable.'" Since
then we have had the proposed Nazi m#rch in Skokie, the ACLU's defense
of it, and a remarkable assumption by the media and the legal order
that Nazi ideology is constitutionally indistinguishable from republican
belief. The fundamental issue raised by Skokie is not the affront
to the Jewish citizens there, though that is serious enough; it is
whether a creed of that sort ought to be allowed to find voice any-
where in America.

Let me turn now to the other side of First Amendment weakness in
our time, the willingness to let government regulate ordinary political
speech and thus influence the outcomes of democratic processes. The

1976 decision in Bﬁcklez,v. Valeo upheld portions of the Federal Election

Campaign Act limiting individual contributions to political candidates

to $1,000 per candidate per election and $25,000 overall in an election,
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requiring reporting and disclosure of individual political expenditures,
and establishing the Federal Election Commission. The Courﬁ struck
down limits on campaign expenditures by candidateé and by individuals
supporting candidates but not coordinating their activities in any
way with the candidate,

Many people see the statute as merely an anti-corruption measure.
In fact, it goes far beyond anything required to limit corruption.
Its real effect, and in major part its intention, is to limit and distort
political speech. The hard fact of modern politics is that without
money there is no speech. Money 1s to speech today as a raised

platform was to speech during the Lincoln-Douglas debates: without

it the candidate is heard by only a finy fraction of the potential

audience. Money is cruclally important to those without the advantages

of incumbency, particularly to new and unknown movements. Contrary

to common belief, Eugene McCarthy's 1968 New Hampshire primary campaign,

which helped persuade Lyndon Johnson not to stand for reelectiom,

was extremely expensive., McCarthy spent $12 per vote he received ($18 adjusted

for inflation), and would have been unable to mount that campaign under

today's law. He could have made the expenditure; he could not have
raised the money with the contribution limits.

The Court held that expenditure was speech but that comtributions
were not entitle& to the same First Amendment protection, Two aspects
of the latter holding're@uire comment., The first is the unpersuasive-

ness of the reasoning that contribution limits do not significantly

PERTRFYFEIFY 7% SN
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impinge upon First Amendment concerns, The second is the nature and
-the magnitude of the governmental interests allowed to override the
speech interests,

The Court's per curiam opinion said of expenditure limits, which
it found unconstitutional, that "A restriction on the amount of money
a person or group can spend on political communication during a
campaign necessarily reduces the number of issues discussed, the depth
of their exploration, and the size of the audience reached." But
limits on contributions are limits on expenditures. Yet the Court
also said, "By contrast with a limitation upon expenditures for
political expression, a limitation upon the amount that any one person
or group may contribute to a candidaté or political committee entails
only a marginal restriction upon the contributor's ability to engage
in free communication. A contribution serves as a general expression
of support for the candidate and his views, but does not communicate
the underlying basis for the support.”

This 1s to view contributions as speech only because they are
symbolic, If that were the only sense in which a contribution is
speech, a limit of $1 would be constitutional. But that is not the
sense in which contributions are speech. The symbolir function is
often totally absent, as when a contributor wants to preserve anonymity
because his suppoft, if known to his assoclates, would be unpopular.
The important function"ofAthe contribution is to increase speech that

the contributor agrees with, speech that 1s more persuasive than his
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own volce could ever be, speech by a political leader or omne in the
process of becoming a political leader in a way the contributor can
never be or does not wish to be. It was wrong of the Court, therefore,
to denigrate this function with the irrelevant remark that 'the
transformation of contributions into political debate involves speech
by someone other than the contributor." It might as well be said that
a restriction on an owner's ability to rent his auditorium for
political debate is of slight First Amendment interest because it
involves speech by someone else. The contribution limit directly
inhibits the contributor's ability to have his political opinions
expressed forcefully by a candidate who will be heard in the forum
where it counts most. It also inhibits the efforts of candidates
to make themselves heard by requiring that more time and money be spent
raising money. There is no escaping it--the contribution limits
are direct limitations upon the amount and effectiveness of political
speech,

Let us look at the other side, the governmental interests which

were said to be weighty enough to permit this limitation on speech.

Though other interests were urged, the Court found the Act's primary
purpose sufficient to sustain it--to limit corruption and the appearance
of corruption resulting from large individual financial contributions.
Those are very sérange reasons. The limit of $1,000 now worth $600 or
$700 because of inflatioﬁ, is impossibly severe. In a presidential
election, for example, it is impossible to iRagine that anything could
be bought for a hundred times that sum. It is much too low a figure

even for elections for Senate and House seats.



The threat of the actuality of corruption could have been met

entirely by a disclosure requirement, and the threshold for disclosure
_ should be much higher, at levels where it is at least reasonable to
think that influence might be bought and sold.

Even odder i1s the Court's argument that even if contributions
over 31,000 do not in fact lead to corruption, they may be forbidden
because to some of the public there may ba an appearance of corrup-
tion. That rationale is reminiscent of the heckler's veto. The
First Amendment should never give way to that kind of pressure, and here
the pressure was largely imaginary. The Court engaged in a preemptive
sacrifice of political speech to avoid the possibility that some would
think there was corruption. Both the precedent and the Court's casual’
acceptance of insufficient reasons té constrict democratic processes
are deeply worrisome.

The statut2 and the decision have shifted political power in
America toward those with leisure to engage in political activity,
toward labor unions who have both manpower to offer and are permitted
unlimited political activity in circumstances that make them far more
effective than corporate activity, toward journalists and those with
free access to the media, toward candidates with great personal wealth,
and toward incumbents who have thoughtfully provided themselves with
political resources at government expense. Many of these shifts were
intended by the éfoups favored.

One of the more ohihpus aspects of the decision is that it leaves
in place a federal agency empowered to regulate the details of political
speech and also a highly complex statutory and regulatory framework.

The Federal Election Commission is heavily influenced in its regulations

and rulings by Congress, which has reserved to itself the power to veto
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regulations by resolution of either House. Observers of the Commission's
work report that it is particularly repressive with respect to independent
political expenditures. Although the Supreme Court said that independent
expenditures could not constitutionally be limited, the Commission has
ruled that if two people join to purchase a newspaper or television
advertisement, they become a political committee, their expenditures are
viewed as contributions to the committee, and they may not spend more
than $1,000 apiece;

My colleague, Ralph Winter, who instituted the challenge to the
Act, points out another troublesome aspect. The statute and regulations
now constitute so complex and technical a body of law that First Amendment
concerns are distinctly vulnerable to apparently technical amendments
whose real-world effects are not understood outside a very narrow circle.
There is no general public awareness of the danger, very few lawyers
and Congressman understand it, even though seemingly technical amendments
can determine the outcome of elections and alter the ba;ance of political
forces in the nation.

These are the reasons I think Buckley v. Valeo may have been the

most inportant First Amendment case in our history. It is not reassuring
to realize that the Amendment fared so poorly and that a power mechanism

is left in place to do further damage.

% * * = *

I have not this afternoon intended to portray an impending cataclysm.
Trends do not rum for;ver in the same direction. But I have tried to
suggest that the Supreme Court is making of the First Amendment something
it should not--in matters of moral consensus, a dissolving agent--in
matters of political cohesion and vigor, a force for lowered esprit and

less democracy. Nothing in the text, the history, or the theory of the

L]
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Amendment requires these unhappy trends. The Court--and we--would do
well to recall the words of Lord Devlin: ''What makes a society is a
compunity of ideas, not political ideas alone but also ideas about the
way its members should behave and govern their lives."

A soclety that ceases to be a community increases the danger that
weariness with turmoil and relativism may bring about an order in which
many more freedoms are lost than those we thought we were protecting.

A proper theory of the First Amendment makes it a bulwark of rather than

a threat to a community of ideas.
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Some Jewnsh Concems Over Robert Bork

| ROSALIE ZALIS
Jewish Daily Director Natzonal Politics

1.OS ANGELES—The nomination of Federal
Judge Robert Bork to be an Associate Justice of the
U.S. Supreme Court has caused concern and anxiety
within a large segment of the Jewish community
Bork’s background suggests that, if confirmed, he
could tip the court balance on a wide range of issues,
including abortion, school prayer, affirmative action
and the death penalty.

. Several Jewish groups have already announced
their opposition.

® THE AMERICAN Jewish Congress said it
will oppose the appointment because of Bork’s stand
on such issues as privacy, free speech; civil rights and
church-state separation.

Theodore Mann, president of the Congress, said
that President Reagan has made ‘‘an explicitly
ideological decision” in nominating Judge Bork. He
said it would be a mistake for the Senate to limit its
deliberations to matters of ethics and technical com-
petence. “The Senate,”” he added, “has an obligation
‘to chart’ the nominee’s probable course on Con-
stitutional law and to determine whether it is wise for
the country to adopt that course.”

THE NATIONAL Council of Jewish Women
(NCJW) and B’nai Brith Women have also gone
public. Irma Gertler, President of BBW, cailed Bork
“a foe of women’s right§’ as well as the separation of

(Continued to page -7)
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church and state.”

abortion rights and laws against sexual harassment of

women, and his position on public funding of.

religious schools threatens the separation of church
and state,”” NCJW National President Lenore Feld-
man agreed and issued a press rélease that read, in
part, “The NCJW is deeply concerned because of
Bork’s public positions on critical issues affecting
minorities, women and the constitutional rights of all
minorities. We think the Supreme Court requires a
balanced ratherthan an extremist view of our society;
therefore Judge Bork is a poor candidate for a seat on
the highest court of the land.” -

While other major Jewish organizations like the
Anti-Defamation League and The American Jewish

Committee have declined to make statements at this .

time,they have indicated that the matter is being
studied. David Lehrer, ADL Counsel of the Western

. =
- Explained Gertler, “Bork has spoken out against .

States, told The Jewish Daily, “In general we would

be deferential to the prerogatives of the President in
making such an appointment but we are waiting to see
what unfolds.”

And The American Union of Hebrew Con-
gregations has already scheduled a series of meetings
to consider the nomination.

In a telephone interview, Albert Chernin, Execu—
tive Director of the National Jewish Community
Relations Advisory Council {(NJCRAC) told The
Jewish Daily that his group (which serves as an
umbrella for ADL, The Committee, The Congress
and a host of other national Jewish organizations) was
carefully evaluating the appointment in hopes of tak-
ing a definitive position by September. '

Senate Democrats have reached a tentative agree-
ment to start confirmation hearings Sept. 15, and
heanngs on the controversial nomination are ex-
pected to last several weeks making it unlikely the
high court will start its 1987 term on Oct. 5 with a full
-complement of nine justices.

Chernin said that under the chairmanship of Dan
Shapiro, a former Dean of New York University
School of Law, an initial meeting involving executive
board members and representatives of several mem-
ber organizations has already been held. “We are
concerned about how Bork’s appointment will affect
the baiance of the Supreme Court in deciding issues
impacting particularly on the Bill of Rights and
specifically on 'the First Amendment,” stated
Chernin, “and so we will do a comprehensive and
careful evaluation of his background, legal opinions,
speeches and articles.”

Bork is known as a prolific writer, and the Library

of Congress has been assigned to compile all of Bork’s
opinions, articles and lectures.

Chermmnin is especially concerned because of the lon-
gevity of such an appointment. “Unlike a Cabinet
appointee who serves for four to eight years at the
pleasure of the President, such an appointment is for a
lifetime and must, therefore, be scrupulously
screened, and for this reason the U.S. Senate must
have a c‘o—e“ciual function with the President in advis-
ing and consentmg to the nomination,” he said.

Chemin acknolwedged that NJCRAC’s position’

would also be influenced by other non-Jewish
national organizations like the ACLU and People for
the Amencan Way

Tr bremonidd B, &4 PUSEN ¥

Meanwhile Jewish groups are not standing alone as
Bork’s nomination gathers a backlash of other opposi-
tion. The media has jumped on Bork for characteriz-

"ing them as “heavily left liberal” with “egalitarian

and permissive values.” The National Association
for the Advancement of Colored People and The
National Education ‘Association announced ‘they
would fight it, and liberal lobbying groups also sprang
into action. ‘Senator . Joseph Biden, the Judiciary
Committee Chairman and a candldate for the Demo-
cratic Presidential nomination, reportedly promised
to lead the battle against Bork in “"the Senate. He has
been joined -by other liberal ‘lawmakers including
Senator Edward M. Kennedy (D-Mass.) who said,
“Robert Bork’s' America is a land in which women
would be forced into back-alley abortions, blacks
would sit at segregated lunch counters, rogue police
could break down citizens’ doors in midnight
raids. . ' '

leeral Jewish leaders have expressed similar con-
cerns that the broadening of constitutional liberties
during the last 30 years, due in large measure to Sup-
reme Court decisions, could be reversed to the detri-
ment of America’s Jewish minority. And as a
reflexive reaction, they tend to be distrustful of a
nominee who has been embraced by political conser-
vatives including the Christian Right.

Not all Jewish groups agree. Agudath Israel of
America, a politically astute and activist group which
represents the right wing of the American Orthodox
Jewish community, éxpects to support Bork. David
Zwiebel, Director of its office of Government A ffairs,
told The Jewish Dain, “We are positively inclined to
the nomination.”

He said, “While we are still researching his
opinions, everything suggests that we will support
Bork . .. His intellectual and legal ability make him
more than eminently qualified and he is a conserva-
tive in an era when conservatism would be beneficial
to our community,” ‘

Zwiebel noted that Agudath Israel agreed with
Bork on most issues including abortion and affirma-
tive action. He also questioned the validity of the
charge that Bork supported government aid to private
schools. ‘““While we agree with that principle, we have
so far found nothing to indicate his position one way
or another and we wonder how that perception came
to be.”

Would Bork necessarily shift the balance of the
Supreme Court which is now viewed as evenly
divided on issues of concern to the Jewish establish-
ment? Can there be an accurate prediction of a jus-
tice’s voting record when elevated to the Supreme
Court? Chernin answers both questions affirmatively.
He acknowledges exceptions like Justice Blackmun
who, when tapped by former President Richard Nix-
on, was expected to be a “Gold Dust Twin” of co-
appointee Warren Burger, and who turned out to be a
consistent defender of the Bill of Right. But he
:xplained the difference: “Blackmun was a practicing
lawyer accustomed to con31dennLcases on an
individual basis. Bork is an academician whose
approach tends to be more rigid and ideological. Bork -
has already asserted his posmons and his philosophy
for the public record.”-







CLn:v;¥4 - | 2=

Gﬁ;‘u? WQ

fewyea, g

d?irﬁrzjﬁ;: J:Z;i«;l;,ng94/ul\_é?1 /4 7o :;:7}.i57
Oliires o] Conee bR LT~ —

”/Z‘)Z;W/NLA%“C __\
z ',17;2%?j Cpa O 2, /;ﬁdﬂ;f d/' Cléllaz TtTZAZe

e W /‘*ea),ﬂcétw-
@”UJ% AT Sorn N Cr;f?(_,_

SWILJAJ e
{roegp rs mﬂ{m’)wg ok 2 ate p TS cop

3&7 T L -
& “‘J"“/'”TW- %7:,373<J.wao

goc bound 7 T wopo T AT~ ol polen
MVVA,‘VV(M/] Ay N */-.»b N Toiker.
Speech

Chicago World Trade Conference



e

Sl

PP
.ll Iy i -
. ; f{w‘;

jA |

A

NOMINATIONS OF JOSEPH T. SNEED TO BE
DEPUTY ATTORNEY GENERAL AND
ROBERT H. BORK TO BE SOLICITOR GENERAL

HEARINGS

BREFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

NINETY-THIRD CONGRESS
FIRST SESSION
ON

NOMINATIONS OF JOSEPH T. SNEED, OF NORTH CARO-
LINA, TO BEDEPUTY ATTORNEY GENERAIL AND ROBERT H.
BORK, OF CONNECTICUT, TO BE SOLICITOR GENERAL

—————

JANUARY 17, 1873

Printed for the use of the Committee on the Judiciary

&8

U.5. GOVERNMENT PRINTING OFFICE
144 WASHINGTON 1 1978

) NN
SsR/-39Z




it

~cntor Tessey, Yon would have advised the court against i

Mo Tsoa T would have—it isa little oo d to speak without putting
“oo s oeranniennt context. It were that kind of an imiportant ease
T o the =oheitor General would confer with other members of
© uesiec Diepartment abant it In that kind of eonference 1 would

“oadhvised against urging a “one man, one vote” position. T would
Jec b e washicd, whether miy advice were aceepted or not, to explain
‘o0 conrt thet there were the following options, kindz of roads the
rrn moehit take, and try to explain to the best of my ability what I
so w dered ta be the benefits ar cozts or detriments to each such option.

Senator Tessey, And that despite the fact that the Attorney Gen-
viat requested von to argue in favor of “one man, once vote?”

M Bons Tehink T wonld sav to the Attorney General ar that time.
1wt do en” Talso would advise that we explain to the court, since
we have an oblizgation to the court that a private hitizant does not
Atveavs have, that we explain to the court what some of the problems
with that appronch may be and what alternative approaches there
Loant be.

et

Soontar Tesyry, Welll if a “one man. one vote™ case should arise
e van are the Solicitor (GGeneral, would you file an amicus brief
attompting to limit the doctrine of “one man. one vote™ as enunciated
cnothe eonrt!

M Bonk. I have not made any decision about it. Senator. in fact
B not even thought abour it. T do not think it is likely to come up
b cauze the court has on its dacket this term reapportionment cases
frons all over the country, and T think it is a good guess that theyv
inrend to review that entive field. Whether they will confirm “one man.
rocvote” or move to some other position, I do not knorw.

Senater Tunyey. Do vou think that you could sign a brief that was
oonsiatent with vour personal views?

Mr. Bork. I think T can. Senator. and T know that T have.

SRenator Tenxsey. 1 have ather questions but T do not want to take
the time if there ave others who have questions,

Senntor Hrisxa, Go ahead.

Semmtor Texyzey, In an Angust 1963 New Republic article vou
opposed the enactment of the then proposed Interstate Public Accom-
modations Act. In-a subsequent Jetter. vou stated :

The proposed legislation. which would coerce one man to associnle witk
cnother on the ground thnt his personnl preferences are not respuctable. repre-
sents sueh an extranrdinary {ncursion Into individual freedom, and opens up so
manr possibilities of governmnentnl cnercinn on similnr principles, that it ought
te fall within the area where law is regnrded as improper.

In light of this statcinent of vour beliefs, T would like to ask you a
fow questions about enforcement of the Civil Rights Act,

Mr. Bork. Senator. may J—

Senator TrNyEY. Yes,

AMr. Bori, T should say that T no longer ngree with that article and
I have some other articles that I no longer agree with. That happens to
broone of them. The reason I do not agree with that article, it seems to
me I was on the wrong tack altogether, It was my first attempt to
write m that field. 1t scemns to me the statute has worked very well and

l(,()
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I do not see any problow with the statutes and swere that 1o e proposed
todde v T wouid support ar.

Sevator Matnras, Would thie ¥ nator from Cahifornia yvield for just
cononare an the hehit of his previous generous offer.

~comtas Tessey. Yes,

~onator Marnne Tounfortanatelv, have to leave the committee in a
fiv nonites and 1 have just two or three very bricf questions.

Lot e sy, first of o)) that 1 was considerably encouraged and
voeard bt colloquy between vor and Senator Hart mnowhieh yvou
sated von:s conviction, which is a conviction I share, that the Con-
gres= is 21 the repositery of the power to decide the issue of war
wond peaces Tt ds an nnportant statement on your part and one that I
veleome and appland.

You sard that this waz just a general constitutional conviction on
v part, not one that vou had thought out in its tactical aspects and
Licw it wonld be implemented. 1 would like to offer one possible means
of maplementing it one that 1 certainly hope we will never resort to.
cue that T hope that the Tubrieant of goodwill that has kept the Gov-
criment working for so long will prevent us from ever resorting to,
by it is the simple act of one Chamber of the Congress. either the
Hous or the Nenate, fatling to concur m an appropriation bill to
supply the funds to continne hostilities.

It would seem to me. and I would like to nsk vou what vour attitude
would be. that this would simply be the end of it. if either the House
or Senate did not approve an appropriation bill or did not act on it
one wayv or the other.

Mr. Borx. Senator, I must say I really have not studied this aspect
of the question at all. What we have, what the Senator bad there, is
tht T was a discussant on a panel. and the panel was about the Cam-
bodian meursion, and 1 was metely suggesting the range of powers
that 1 thought the Constitution suggested were appropriate to the
Trezident. on the one hand. and the Coneress, on the other. and I am
afraid that is about as far into that field T have gone. Ultimately. I
think. war or peace is for the Congress. I have not preally thought
about liow, in varying situations. the Congress makes its will known
1f 1t wishes to.

Senator MaTtnHias. 1 feel that as you enter the field you are on the
right path and I walk with yon.

I have only one other question to ask and it is are you currently
of counsgel inany active litigation?

Mr. Borg. I am currently an attorney for two plaintiffs in anti-
trust cases in New Haven. I intend. if confirmed, to wind up my par-
ticipation in those cases altogether very shortly.

Senator MaTias. Fither to resign as counselor or

Mr. Bork. In fact, I have fled n miotion in one ease to withdraw
as counsel. The judge asked that I stay in for n while longer, and I
thought it was proper to do so until confirmation or something of
that sort occurred, becnuse it is a case I started and had been the prime
mover in it.

Senator Martnas. It would seem to me that it might be helpful to
vou for your protection as well as being of help to the committee to

ive us some official notice of the title of those cases, not at this point,
Ent to supply it for the committee at some point. '
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al Appellees at 11-16. Appellees reason
that the appellant’s action is essentially one
for damages; specificaily, back pay against
the government. The Claims Court, appel-
lees allege, has exclusive jurisdiction over
such actions where, as here, the amount 1s
in excess of $10,000. In the aiternative,
appellees ciaim, appellant may waive the
damages to the extent they exceed $10,000
and bring the swit in the distnct where
Dronenburg resides, the Northern District
of California. Brief for Federat Appeilees
at 15.

Thts ctrcuit has held in a case remarkably
similar to this one that the federal courts
have junsdicton to determine the legality
and constitutionality of a military dis-
charge. Matlovrich v. Secretary of the Air
Force, 5331 F2d 852, 859 (D.C.Cir.1974).
Matlovich, like the appeftant here, chai-
lenged the Air Force's decision to discharge
him based upon his homosexual activities.
In vacaung and remanding the determina-
tion to the district court, this court rehied
upon the "power and the duty [of the fed-
eral courts] to inquire whether a military
discharge was properly 1ssued under the
Constituton,  statutes, and regulations.”
591 F.2d at 839, citing Harmon v, Bruck-
er. 355 U.S. 079, TR S.CL 433, 2 LLEd 2d 503
(958 Van Bourg r. Nifze, 38K F Xl 557,
563 1D C Gir 1967), Hodyes v Callnway,
199 F.2d 417, 123 i5th Ge 19748 We are
bound by that prior determmastion and
therefore are not free to refuse Lo hear this

case on junsdictional gronnds.

We are further bound by another deer
swon of this court holding that “the Umted
States and 1ts officers are [not] insulat
ed from suit for sgunctive rehefl by the
doctrine of soverewn immunity ' Sehnap-
per v. Foley, 667 F.2d 102 107 ¢D) C.Cir,
1981). cert. demred, 455 U.S M8, 102 §.Ct
1448, 71 L.Ed.2d 661 (1982} See also Sea-
Land Service, Inr r Alaska it R, 639
F.2d 243, 244 (D.CCir 1981 In Schnap-
per. the complainants allegred that certam
officials of the Admimstrauve Office of the
2. in his amended complaint, appettant elirmmar.

ed anv damages claam Replv et ol Appel
lant 2t 6 w6 Speaitiaihy, appetlamt seeks o

United States Courts and the Register of
Copyrights violated, among other things,
various provisions of the Constitution, the
old Copynght Acts, 17 US.C. § 105 (1976)
and 17 U.S.C. § 8 (1970}, and portions of
the Communications and Public Broadeast-
ing Acts. 667 F.2d at 106. The complaint
sought injunctive and declaratory relief, as
does the complaint here? In finding that
the District Court for the District of Co-
lumbia did in fact have jurisdiction, the
court heid that 5 U.S.C. § 702 was intended
to waive the sovereign immunity of the
United States in suits for injunctive relief.
That section provides, in part, that
[a}n action in a court of the United States
seeking relief other that {sic] money
damages and stating a claim that an
agency or an employee thereof acted or
failed to act in an official capaeity or
under color of legal authority shall not
be dismissed nor relief thereon denied on
the ground that it is against the United
States ....
5 US.C. § 702 (1982). In discussing the
legislative history of this section, the court
said:
The legislative history of this provisiom
could not be more Jucid. 1L states that
this language was atended "“to elinnnate
the defense of sovereign immunity with
respect to any iction i a court of the
United States seelang relief other than
money damages and hased on the asser-
ton of unbas ful official sction by a fed-
eral official S Rep. No. 996, 9ith
Congr., 2d Sess at 2(1976)
Schnapper, 667 F2d at 108 The court
also noted that the Senate Report fud ex-
pressly stated that “the time [bas] now
come to elimmate the sovereign immuniy
defense in all equitable acuons for specific
relief against a Federal agency or of ficer
actm i an official capacity ™ Id.. quoting
~ Rep No. 996, Udth Cong., 2d Serns T-8
11976} The Schnapper court concluded by
staung s behier that “secuon 702 retamns
the defense of sovereign unmuniy only

have this court enjoin the Navv from discharg

g lim and order his reinstatement . Com
plasnr av 12, 3 A a0 12

DRONENBURG v. ZECH N
Clie ms 761 F 2d 1IAR (1984)

when another statute expressly or imphceit
Iy forecloses injunctive rehef.” Id Be-
ranse no such statute has been pomnted to
by the appellees here, we are bound o Lake
jurisdiction aver this case?

i1

Apypellant advances two constitutional ar-
guments, a right of privacy and a nght o
erpual protection of the laws.  Resolution of
thv second argument 1s to some extent
Jdependent upon that of the first. Whether
the appellant’s asserted constitutional nght
to privacy is based upon fundamental hu-
man nights, substantive due process, the
ninth amendment or emanations from the
16t of aghts, if no such ryght exists, then
appellant's night to equal protection 1s not
winnged unless the Navy's policy is not
vationally related to a pernussible end.
holley v. Johnson, 425 1.5, 238, 24744, 96
N OL 1440, 144547, 47 L Fd 2d 708 (1976).
Wo think nesther night has been viofated by
the Navy.

A

According to appellant, Grseald v Con-
necticnt, 381 US, 479, 86 S.CL 1678, 14
Lo d 2l 510 (1965), and the cases that came
aber at, such as Loving v Virgina, 388
1151, BT S.CL 1817, 18 LEd.2d 1010
(19671 Eisenstadt . Barrd. 105 115 438,
S0 1029, 31 LLEd.2d 349 (1972), Roe v
Wade, 410 US. 113, 93 SCtL 705, 15
R 24 147 (1978, and Carey v Popula-
tien Services Fnternationad, 431 LS 67K,
97 S CC 2080, 52 L.Ed.2d 670 4977). have
“leveloped a rght of privacy of constitu-

3 We note that thete has been sone divgice
ment on the question whether S USC § 702
{82} does en Lact winve sorercpn unmuniiy an
carrrs ondee 28 LS C O § 1331 (1982). The Sec
ond Gircunt Lust held. as o allernalinve ground
for a woiredt deosion, that the 1976 amend
ments 10 § 702 “did not 1emove the detense M
soveregn anmuonny moactions under {28 US U
& 1337 tstate of Warson y lihonenthal, S86
Poad €S, 98 (2d Co 19780 Tater, however,
another of that ot s panets. one which in
Cuded withia it the sathor ot the opinon
8 arson, disagrecd with that determmation, H A
frosgrumenst, I v Uhated Stases, 715 ) 24 7).
724 ¢2d Cie 19830 35 have the Hud, 1'ifih Sivh
and Nt Cinvunse Jaffee v Unnted Staies, 592
Poad 71, 1 O G L cerr denied, 431 US

tional  dimension ™ Appellaint’s Opeming
Brief on Appeal at 1 15 Appeliant finds
in these cases “a thread of principle that
the government should not interfere with
an ndividual’s freedom to control mtimate
personal decisions regurding his or her own
body'” except by the least restrictive means
available and in the presence of a compel-
ling state interest.  Id. at 15 Given ths
principle, he urges, private consensual ho-
mosexual activity must be held to fall with-
in the zone of consttutionally protected
privacy  Id

{2, 31 Whatever thread of principle may
be discerned o the nghtol-privacy cases,
we do not think it is the one discerned by
appellant.  Certamly the Supreme Court
has never defined the night so broadly as to
encompass homosexual conduct.  Varnious
opinwons  have expressty  disclaimed  any
such sweep, see. g, Poe v Ullman, 367
U.S 497, 553, 81 5 CL 1752, 17826 L Ed.2d
989 (1961} (Harlan, J., shssenting from a
decision that the controversy wis not yet
jusuciable and expressing views on the
merits Jater substantally adopted m (s
wold ) More to the pant. the Courtan Dore
. Commaonwealths Attorney jor Kich-
mond, 125 US. 901, 96 SCC 148y, 17
L.Ed 2d 751 (1976), summanly affirmed a
district court judgment, 103 F Supp 1199
(E.1 Va u75), upholding: a Virguna statule
making it a crimunal offense to enpage n
priviate  consensual  homosexual  conduet
The distriet court in oe had found that the
right Lo pervacy did oot extend to private

VeE 99 SOy e 8 L L 2D 1Dee 11979),
Sheehan - Yrmy & Ur Forie Eachange Serce.,
619 1 2 1132 119 15th Cu 1980), revd om
other gronnds, A5n S 728102 S0 218, 72
LEd 2d S20 01982y, Warin v Dhirector. Deprt of
Treasury, 672 1 2d SG) S9E 92 (bt Car 1942)
(pev camy, Beller v Muddendory, 632 1 2d
788, 796897 19th Cu bocert dered. 182 U Q08
O 5C1 3030 o9 4 Fd2d 0S5 (19RD)  See
Baror P Mishhan, D Shapno & 4 Wedhader
Hurr & Mechider s Ve Tederad Courts and the
Federul Svarern 346 (20 od Supp 1981 CSce
the Admnstranne Fioceduie Aot does aost atselt
conler jurandecnion fihe dorenmrmations s 8y
sort | waukd mcan, soubd st aon that the aancad
mens ad no etfeat on ounaney st ali™)
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homosexual conduct because the latter
bears no relavon to marriage, procreation,
or fapuly hife. 403 F.Supp. at 1200. The
Supreme Court's summary disposition of a
case constitutes a vote on the merits; as
such, it is binding on lower federal courts.
See Hicks v. Miranda, 422 U.S. 332, 343-
45, 95 S.Cu 2281, 2288-90, 15 L.Ed.2d 223
{1973); Ohio vx rel. Eaton v. Price, 360
115, 246. 247, 79 S.Ct. 91R, 978, 3 L.Ed.2d
1200 (1959 Cf Port Authonty Bond-
holders Protective Commuitee v. Port of
New York Authority, 381 F.2d 259, 263 n.
3 (2d Cir 1967) I a statute proscribing
homosexual condilet in a civilian context is
sustainable, then such a regulation 1s cer-
tamnly suswinable in a military context.
That the miitary has needs for discipline
and good order justifying restrictions that
go beyond the needs of civilian society has
repeatedly been made clear by the Supreme
Court. See. e.g., Greer v, Spock, 124 U S.
828 96 S.CL 1211, 17 L.Ed 2d 505 (1976);
Parker v Lery, 417 1).5. 733, 94 S.Ct. 2547,
41 L.Ed.2d 133 (1974).

I is urged upon us, however, that Doe r.
Commonweaith’s Attorney cannot be ak
en as an authortative decision by the Su-
preme Court - The case <houkd be viewed,
itas saud. as an affirnance hased not on the
consututinality of the statute but rather
upon plamuffs’ fack of standing.  Phountffs
were homosexuals who had not been
threatened with prosecution under the stat
uwe  Indeed. those plamuffs mav have
lacked standing, but the majority of (he
three-judge district court placed its decision
squarely on the constitutonality of the
statute, and the Supreme Court’s summary
affirmance gnes ne wmdhicavon that the
Coun proceeved upon any other rationale.
it would have been easy enough to affirm
summarily giving a lack of standing as the
reason. Unger these circumslances, we
doubt that a court of appeals vught to
disungwish a Supreme Court precedent on
the speculution thut the Court mugzht possi-
bly have haa somethmg clse in nund.

But even -hould we apree that Doe ¢
Commonweaith's Aftorney 15 somewhat
ambiruous precedent, we would not extend
the nght o1 povaey created by the Su-

preme Court to cover appellant’s conduct
here. An examination of the cases cited hy
appellant shows that they contain little
guidance for lower courts. The right of
privacy first achieved constitutional stature

‘in Griswold r. Connecticut, 381 1.S. 479,

85 S.Ct. 1678, 14 L..Ed.2d 510 (1965). The
Griswold Court began by noting that “spe-
cific guarantees in the Bill of Rights have
penumbras, formed by emanations from
those guarantees that heip give them life
and substance.” 381 U.S. at 484, 85 S.Ct.
al 1681. The cases cited in support of that
unexceptional proposition demonstrated,
for example, that a state could not force
disclosure of the NAACP's membership
lists because of the chilling effect upon the
members’ first amendment nights of assem-
bly and political advocacy. The “penum-
bra®™ was no more than a perception that it
1S sometimes necessary to protect actions
or associations not guaranteed by the Con-
stitution in order to protect an activity that
15. The penumbral nght has no hfe of its
own as a right idependent of its refation
ship to a fiest amendment freedom. Where
that relationship does not exist, the penum-
bral rysht evaporates.  The Court referred
to the first amendment « peawinbra as a
protecuon of “prvacy,” noted that other
amendments created “cones ol prvacy,”
and concludeld that there was a general
right of privacy  that lay  outside  the
“zones”  or Cpenumbras T oof  particular
amendments.  fd 1L was net exploned
how areas nol lying within any “penum-
bra” or “zone of priviey ~ became part of a
maore general “oght of pavacy,” but clear-
ly that 15 what the Court intended. The
right of a husband and wife (o use contra-
cepuives, which the challenged Connecticut
statuee probubited, was held 1o be yuaran-
teed by this peneral right. though not by
any individual amendment, penwnbra, or
zone  The Gnswold opian stressed the
sanctity of marrigre [t did not indicate
what other activities might be protected hy
the new right of privaey and thd not pro-
vide anv puiance for reasonmy about fu
ture clams lad under that night

DRONENBURG v. ZECN 1393
Clte ms 741 F_2d 1308 (19A4)

forig v Virgiria, 388 U S, i, 87 S C
LRET, 18 L.Ed.2d 1010 (1967), struck down a
state antimiscegenation statute because it
constituted an invidious racial classification
vinlative of the equal protection clause of
the fourteenth amendment and because it
deprived apprellants of liberty without due
process of law in violation of the same
amendment.  The equal protectiun ruling
followed from prior cases and the historical
purpose of the clavse It s not entirely
clear whether the due process analysis
hroke new ground.  The Court spoke of a
nght of marmage but emphasized heavily
the ractat shsenmimation worked by thas
statute, a pont ceatral to the egual protec-
tinn holding.  In its brief analysis of the
due process holding, the Court sail only:
The freedom to marry has long lbeen
recogrnized as one of the vital personal
rights essential to the orderly pursuit of
happiness by free men
Marriapre 15 one of the “haswe el
rights of man.” fundimental to our verv
sastence and survival - Shinrer ¢ Ok-
{vhoma, 316 US 535, 341 (62 8.0 1110,
T, K6 L Ed. 1655) (1942).  See also
Vagnard r Ml 125 US 190 (R SO
72330 LEd 651] (I8e8) - To deny this
fundamental freedom on <o unsupport-
able o basis as the racial classifieations
rimbodied 1 these statutes, elassifiea-
tans so directly subversive to the priner-
"ol equahty at the heart of the Four
teenth Amendment, 1s surefy to deprive
all the State’s citizens of hberty without
due process of law  The Fourteenth

Amendment requires that the frecdom of
choice to marry not be restricted by e
dious racial diserinunauons. Under our
Constitution. the freedom Lo marey, or
nat marry, a person of another race re-
sules with the mdividual and cannot be
minnped by the Stau
BRMES at T2 8T SOt at 1828 There
o thes passage no mode of analese that
tirests an answer to the present case,
Certanly none than Favors appetlang
senstadt + Hard, W05 1S e o
S M9, b Ed 20 ST T adada
tod under the equald protection «Lagse af the

tourteenth  wnendment o Massachng s

ive g

law profubuting the distribution of contra
ceptives.  The law i question  provided
that marned persons could ohtiun contra-
ceplives to prevent pregnancy on prescrip-
tion only, single persons could not oblun
contraceplives at all in order to prevent
pregnancy, and married and single persons
could obtain contraceptives from anvone to
prevent the spread of disease [l at 442,
92 5 CL at 2| The Court reasoned that
there was no “ground of difference that
rationally expluns the different treatment
acconded marned and vomarned persons”
uneder the ttute Id a0 347, 92 5S¢t at
HEES. The Court demonstrated that the
purpose of the <latute could not ratwonally
be to deter formeation or to safeguard
health The opimon then came to the as-
pect presumably of moxt interest here:
could the ~tatute be sustamed simply as a
prointion on contraception”’  The Court
expheithy dechined to decide whether such a
Law wondd conthet with “fundamental hu
man rghts” and of feeed mstead this hine of
reasonny:
If under Srseold the distribmtion of
contraceptives o narrwsd persoms cannot
be pratubuced. a0 bhan oo distnibution 1o
unmieried persons would be eguadly un
perinessible T s troe that i Grrsieold
the night of privaes m question imhered
i the marial redationstup - Yet the man-
tal conph - ot an mdependent entty
watl i and leart of 1t swn, but an
assoctation of twoondioduals cach wath g
separite intelfertual and emotional make-
up 0 the rycht of privacy means any-
thiye, it - the vl of the rndirrdual,
marned or ~ingle, o be free (rom unw ar
ranted goveenmental intrusion e mat
ters se bundamentally attecung o person
as the adecision whether to bear or begret
a child
I ar 103, 02 SO0 at 1038 temphiasis
orygmah) Ao order vo apply Risenstadt v a
Future case not u olvime the same personal
deersion 0 court would have 10 know
whether the chadleneed povernmental rego
fation was anwarrimmed” and whether the
reptlaiion wis ol aomadier o tnndamen
v atfvetie o person s e isaon
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whether to bear or beget a child.”" Kisen-
stad! itself does not provide any critena by
which either of those decisions can be
made.

Roe v. Wade. 410 U.S. 113, 93 S.CL. 705,
35 L.Ed.2d 147 (1973), severely limited the
states’ power in regulate ahortions in the
name of the right of privacy. The pivotal
legal discussion was as follows:

The Constitution does not explicitly
mention any nght of privacv. In a line
of decisions, however, going back per-
haps as far as Umion Pacific B Co. v
Botsiord, 141 US. 250, 251 (11 S.Ct

1000, 1001, 35 L.Ed. 734] (1881, the

Cuurt has recognized that a right of per-
sonal ~~*-~cy, or a puarantee of certain
areas nes of privacy, does exist un-
der the Consttution. [In varymg con-
texts, the Court or individual Justices
have, indeed, found at least the ronts of
that night in the First Amendment, Stan-
ley v Georgia, 394 US. 557, H64 [RY
S.CL 1243, 1247, 22 L Ed.2d H542] (1969
in the Fourth and Fifth Amendments,
Torry oo Ohio, 392 US 1, 89 (SR S.CL.
186K, THT2-1RT3, 20 L Ed.2d 859 (46,
Katz v {/nited States, 389 V.S 347, 350
[RR S €L 50T 310,19 1.Ed 2d 576) (1967),
Boyd v Umted States, 116 VLS GG |6
SO 524, 29 L Ed TI6) (1886). see Ofm-
stead v United States, 277 VLS. 438178
[ SCU AR 3T2 72 LA 944 11928y
{Branders, J . dissenting), in the penum-
bras of the Bl of fhghts, Grswold .
Connecticut. 381 1S, at fR4-485 [Kh
S.CL at 1681-1682): in the Nuith Xinend-
ment. rd., at 486 (R5 S.C0 at 16K2] (Gokd-
berg J.. concurring); or n the concept of
hiberty guaranteed by the {irst section of
the Fourteenth Amendment, see Meyer v
Nebraska, 262 115 390, 399 |13 S.CL
625, 626, 67 1. EJ. 1042) (1923).  These
decrsions make 1t clear that unly personal
rights that can be deemed "fundamen-
wl™ or “impheit in the concept of ondered
liberty,” Palho ¢ Connecticut. W2 U8,
B19. 325 (A8 S O LI 152, 152 L Ed 28K)
(1937, ure included i tus pruitrantee of
personal privacy They also make it
clear dhat the ngne has some eaxtension
W artn s relatny to narrage, Loring

v. Virginia, 388 US. 1. 12 [87 S.Ct 1817,
1823, 18 L.Ed.2d 1010] (1967), procrea-
tion, Skinner v. Oklahoma, 316 US.
535, 541-542 (62 S.CL. 1110, 1113-1114,
86 L.Ed. 1655) (1942); contraception, Ei-
senstadt v. Baird, 405 U.S., at 453-154
- {92 8.CL au 1038-1039); id., at 460, 463-
465 [92 S.Cu al 1041, 1043-1044) (White,
J., cencurring in result); family relation-
ships, Prince v. Massachusetts. 321 US.
158, 166 {64 S.Ct. 438, 142, 88 L.Ed. 645)
(1944); and child rearing and education,
Pierce v. Society of Sisters, 268 U.S. 510,
535 [45 S.Ct 571, 573, 69 L.Ed. 1070}
(1925), Meyer 1. Nebraska, supra.

This right of privacy, whether it he
founded in the Fourteenth Amendment's
concept of personal liberty and restric-
tions upon state action, as we fee it is,
or. as the District Court determined, in
the Ninth Amendment's reservauon of
rights (o the peuople. is broad enough to
encompass 4 woman's decision whether
or not o termunate her pregnancy. The
detriment that the Stute would unpose
upon the pregnant woman by denymg
this chotee altoprether s apparept  Spe-
ctfic and direet haro medieally dugnosa-
ble even in early pregnaney mav be m-
valved Materty, or adiditiona) off-
sprimz, mav force upon the woman
tistressful Wfe and future  Psycholog
cal hiarm may be mvmment. Mental and
physical health mway be taned by chuald
vare.  There 1s also the distress, for all
concerned, assocnated with the unwanted
child, und there s the problem of brng-
i child o o family already unable,
psychologiealy and otherwise, o care
for it In vther vases. as m s one, the
additional  difficulties and  conunuing
stigma of unwed motherhoud may be -
volved. Al (hese are factors Uw wonan
and hier responsible phy sicin necessanly
will consuder consuitayon,

AU S at 152-58, 93 S Ot 726-27  The
Court nevertholess refused o aceept the
argument that the rgzht w abort 45 abso
lute
The Court’s deesions recogmzugy o ryeht
of priviey adso acknow ledize that some

BURG « ZECH 1395
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state regulation i areas protected by
that rght s appropnate As  noted
above, a State may properly assert um-
portant interests i safeguarding health,
in maintasmag medical standands, and in
protecting polenual life. At some pomnt
tn pregnancy, these respective iterests
become sufficiently compelling to sustain
regulation of the factors that govern the
abortion decision. The privacy rght in-
volved. therefore, cannot be saud to be
absolite. In fuct. 1t 15 not clear to us
that the clarm asserted by some amict
that one has an wunlimtted right to do
with one’s body as one pleases bears o
close relationship tu the right of priva-
cy previously articutated yn the Court'’s
decisions. The Court has refused o rec-
ogmze an unlimited right of this kind in
the past  Jacabson + Massachusefts.

7 118 11 (26 S.CL 35819 1 Ed. 643}

(903 tvaecimatiowy,  Buck o fell 271

LS 200 ({47 S.CL 584, 71 LEd 1000)

{1927) (stenilization)

[l at 153-04, 93 SO at 727 (emphasis
added). Thus, though the Court prave an
tustrauve list of privaey rghts, o also
demed that the night was as broad as the
right to do as one pleases with one’s hody
Aside from hsung prior holduyrs, the Court
provided no explunatory principle that in-
forms a dower court how to reason about
what 1s and what 15 not encompassed by
the right of privacy.

Curey v. Popalation Services Interna-
fonal, 431 US. 678, 97 SCC 2000, 52
PEd2E 675 (1977, hewd unconstitutional
vev another regulation of aceess to contra-
cepuves on grounds of prvacy. The New
Yurk statute required that distribution of
contraceplives o persons over sixteen be
only by a licensed pharmacist. That provi-
smn was held unconstitutional because no
eompelling state interest was perceived
that could overcome “the teaehimg of (5 s-
wold  that the Constitution protects m-
divuhaal deerstons anomatters of chidbear-
e Lrom unpustticd  intcusion by the
State T dd at BT 0T S UU A 2017 A
o dhe Conrtabso stouch dowin s piovison ot the

Lawe toybaddone Getnbtion c0 Canieac e o

these tess than B0 vcans owd bog there wan o

compelline sLte miterest was cegquired  not
because there 1 anndependent fundiamen
tal "npht of weeess w contrweeptives,” but
because such aceess s essential Lo vxercise
of the constitutiopally protected rnght of
deciston i matters of childbearnng that is
the underlymg foundaton of the holdings
m Grswold, Eisenstadt v Buird, and Roe
v Wade © Jd at GR8-89, 97 S O at 2018
Limiting  distribution w0 heensed  pharm-
Cinls x:gnll'u'un(‘y bhuraened that ryght fd.
Al Gy U7 S CL at 2018t

These eases, and the supgestnn that we
apply them (o protect homosexual vonduet
m the Navy, pose o peenliar junsprodential
prolilem  When the Supreme Court decsdes
cases under a speaific provision or amend-
ment 1o the Consttuton it expheates the
meatinge amd sugegests the contours of a
value already stated mothe document or
imphed by the Constitution s steneture and
history  The lower court yuihire finds i the
Supreme Court’s reassnng about those e
gal materids, as well as i the matenals
thesselves, srunbanee tor apphomy the pro
vision or amendment (0 4 tew stuation
Bat when the Court creates new rights, as
some histers who bave enpaged i the
provess state that they hiave done, see, g
Dae v Bolton, 10 1 5 [Th 22 220 gy
SEUTU T2 AR L5 hd 2d 2 e
(White, | dissentig, Loc v Wade 110
S TEL T6T vk, 93 SO0 TG, TH-04, 35
LEA 2 1T i) Soeewart, L concur
ring). fower courts have tone of these ma-
terrats avabsble and can look only to wiat
the Supreme Court has stated to be the
pranciple v alved.

In ths group of cases, amd i thase cited
in the quoted Tanguace from the Court's
opmions, we o nnt fing any principle aroe
ulated even approachmg we breadth that
which appetint seehs 1o have us adopt.
The Court hns bsted s ltustranve of the
richt of provacy such matters s actn s
relutings Lo marrige peocreation, contri-
veption,  {anuhy relatonships, aed elahd
rearing i cdacition B ned Tardiv be

Wiy el Loe s cosdt wand o wondd
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sal _..t none of these covers a right to
homosexual conduct.

The question then becomes whether
there is a more general principle that ex-
plains these cases and is capable of extrap-
olation to new claims »ot previously decid-
ed by the Supreme Court. It is true that
the principle appellant advances would ex-
plain all of these cases, but then so would
many other, less sweeping principles. The
most the Court has said on that topic is
that only rights that are "'fundamental” or
“implicit in the concept of ordered liberty”

_are included in the right of privacy. These

formulations are not partcularly helpful to
us, however, because they are less pre-
scriptions of a maode of reasoming than they
are conclusions  about particufar  nghts
enunciited We woukd (ind st impossible to
conclude that a right to homosexual con-
duct 15 “fundamental” or “impliest in the
concept of ordered liberty” unless any and
all private sexual behavior falls within
those categzories, a conclusion we are un-
willing to draw.

In dealing with a topic like this, in which
we are askeid 1o protect {rom regulation a
forin of behavior never before protected,
and indeed tradivonally condemned, we do
well to bear i nund the concerns expressed
hy Justice Wiate, disseatimr e Moore »
Culy of Fast Cleveland, 131 VS, 404, huid,
97 S.CL 1932, 195K-09, 52 L.Ed2d 531
(1977)

That the Court bas ample precedent for

the creation of new constitntonal rights

should oot lead it to repeat the process wt
will.  The Judictary, meluding thas Court,

18 the most valperable and comes nearest

to flegitimacy when at deals with juilpe-

bl

1 mav be onhy candid 1o sav at s porai that
the author of this opmion swhen i acada
fife. capressed the view that o comt shoald
create new constitunional righis, that s, oghts
must be lauh derived by aandard smodes of
fewal iterpraanon hom the s, crucna e, and
tustors of the Consntution 1 a1t has beew
aptiv put, “the work of 1the pohiicdd branches as
1o be imvaldated ondv i accord wah an mla
ence whose stanng ponn whose anderiving
presmase. 15 fanbs discoscrable i the tonsin
von,  That the complore anterence walt nor e
found there—because the sunanon v ot bikely
W have been bscscen—iy generath common
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made constitutional law having little or
no cogmzable roots in the languape or
even the design of the Constitution  Re.
alizing that the present construction of
the Due Process Clause represents a ma-
Jor judicial gloss on is terms, as well as
on the anticipation of the Framers, and
that wnuch of the underpinning for the
broad, substantive “upplication of the
Clause disappeared in the conflict be-
tween the Executive and the Judiciary n
the 1930's and 19%41)'s, the Court <houhl
be extremely reluctant to breathe still
further substanuve content mto the Due
Process Clause so as to strike down legr
islation adopted hy a State or awv to
promote its welfare. Whenever the Juds
ciary does sa, it unavodably precmpts
for itself another part of the governance
of the country without express consutu-
tional authority.

Whatever its application to the Supreme
Court. we think this admontion should be
taken very senously hy inferior federal
courts. No doubt lhere s “ample prece-
deat for the creation of new constitutional
rights.” but, as Justice White said, the ere-
atwon of such rgnts
pitimaey” when pudges mahe Law having

ecomes nearest to ble

litkhe or po cognuzable roots i the Sinpraogre
or even the desien of the Constitation,™ 1T
it ix i any degree doubtful that the Su
prome Court Should frevde ereate new con
sttutional rights we 1thank ot eertiin that
lowwer courts should not do o We have no
pidance from the Capstitulion ar  as we
have shown with respeet 1o the ense at
fandd, Lo artenlined Supreme Court prm
caple A courts of appeals ~hautd, in -uch

ground ™ 1 VI Denwracy and Basteust D
CI980) These views are however, catnpictely
nieleva e the tiocon ol W crean jodee
Fhie Supreme Cauart tas decaded that o may
create ness consituttonal oehts and, as padues
of consntutiandlv mlcnon coutis, we ate laund
absolutely T that detesnuaation The s
quastions apen Lo ans e whethes shie Seprene
Count has creamed @i whach, Lagby detined.
covess the case betoge s or whethey dwe S
pueme Conrt has speabed o snode of apauss, 4
methodotopy which loneade appled, eaches

thie case we mne now deady
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direnmstianees begin toocreate new rgrhits
froedy the valare ‘nl Aot s wenhd e o
that many waordd evade Suprome Coaet ne
iew, 3 preat body of  godpe ounde Jaw
would grow up, and we would have “pre
crpted) Lor Jourselves | another part of the
povernance of the vountry without express
eonstitutional authonty.”  1f the revolution
in sexual mores that appellant proclams s
w fact ever to arrive, we think it must
arnve through the anoral choes of the
people and their elected representatives,
not through the ukase of this court.

Turning from the decwled cuses, which
we do not think provide even an ambapguous
warrant for the consututional ripht he
ks, appellant offers arguneents based
apan a constututional theory  Though tha
theory 1s obviously untenable, 1t s so often
heard that it s worth stating bnieflly why
we reject (b

Appellant denmies that moraiity can vver
be the basis for legastation or, more specile
cally, for a navid regulaton, amd usserts
two reasons why that 1s so. The first
argument s, if the military can defemd its
blanket exclusion of homosexuals on the
yround that they are offenswve 1o the ma-
ey or to the mditary’s view of what s
<ocutlly acceptable, then no ryzhts are xafe
{ram vncroachment and na auaoriy o pro-
tea U agzamst discrimanation.”  Appelant's
Openmg Bnel on Appeal at 11-12. Puss
inge the maccurate charactenzation of the
Navv's position here, it deserves to be saul
that this argument i completely fnvolons.
The onsutution has provisions that create
speafic rights. These proteet, amony oth

<o racial ethne, and rehpEmous mmorities
g court refuses 1o create a new constity
tomal rizht to protect homosexual conduog i,
the court dees not therchy destrov estas
hshed eomstitutional rights that are sohdiy
hased n constitutional text and history

\Mwll:ml poes  farther, however, and

contends that the cxastenre of moral disap-

e At oral amgument, appelfani s Connsel wan
pressed by the cotist comccnmnyg s propoeanon
1o the naval rcpulaions By not permsabhy
' anded i mosal pdisnenss Ashed whether
cnaad ablisience cobldd veves be g bans i o
yepuiabion. counsel rephed thar w vould not

precon bt Tt [P TN S T
very a0 . . cet e
repaaabiey 0 e T ater ol
Poene r g o Tl 1 vt IR
cult ool ptaned Bow e cduate cledctn

wf 4 partner o share e mtimaey 15 not
unmune from burden by the state as an
element of constitutionallv protescted priva-
cy  That the partcular chowe of partner
may be repugnant to the majonity argues
for its vignlant protection—not ats vulnera-
bilitv to sanction” Appellant’s Opeming
Briet on Appeal at 13 This theory that
majority moralty and majority chowe s
always munde presumptcely mviadul by the
Canstitution attacks the very prsdcate of
demorratie povernment - When the Consti-
tetion dees not sprak to the contrary, the
chotees of thase put s autbority by Lhe
vlectoral pracess, or those who are account-
alle to such persans, come hetore us not as
sunpect hecause majoritaraa but as conclu-
svely valnd for that very reason We
stress, because the possthility of henyz mas.
understood 1a su preat. that this deterence
to dewmaerstic chace does not apphy where
the Cansutution removes Une chowee from
majorities Appellant’s theoary would, i
fact. destrov the hiasts for mach ol the
most Vadued Jeposhiion our society has 1t
would, Tor example.  render fepsbition
aboat enal nrht-, worker safety, the pres
ervation of the environment. and much
more. unonsttotional  Inocach of these
arca s lepishantey mapeties e madde
mor.al rh«_‘»y«-\ cautraey ta the desires of
punontes {0 o be doubted that very
many bews ensbowhose ultiate ]llSll'Il';l
tton does pot restupon He soctety s moraly
tv " For these reasons aappellint’s argu

ment will pot withstand examination,

18} We vanclude. theretore, that we can
find no copstuiemd Tight to engage n
homo~exuad  onduet and that, as judpes .
we have oo warrant To create one e

Askhod then anoan the puaprions ol prolabsong
bestralitn contised o phad Hoa e conld be
prodibired bue o the sround of crocliv o am
mat e abecton to ooy v animials s o

cotse o ebiechion s g roands of snoralin
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need ask, therefore;, only whether the
Navy's policy 1s rationally related to a per-
missible end. See Avlley v. Johnson, 125
US. 238, 247-49, 96 S.Ct. 1440, 144547, 47
L.Ed2d 708 (1976). We have said that
legislation may implement morality. So
viewed, this regufation bears a rauonal re-
lationship to a permissibie end. It may he
argued, however, that a naval regulation,
unlike the act of a legislature, must be
rationally related not to morality for its
own sake but to some further end which
the Navy is enutled to pursue because of
the Navy's issigned funcuon  We aeed
not decide that question because, of such a
connection s required, this regulation s
planly a rational means of advancing a
legitimate, indeed a crucial, interest com-
mon to all our armed forces. To ask the
question 15 to answer it The eflfeets of
homosexual conduct within a naval or mili-
tary unit are almost certain 1o be harm(ul
to morale and discipline. The Navy is not
required to produce social science data or
the results of controlled experniments to
prove what common sense and common
experience demonstrate.  This very case
lustrates danyers of the sort the Navy s
entitled to constder: 3 27-yearold petty
officec had repeuted sexud relations with a
19 year-old seaman recnut. The  latter
then chose ta break otf the refationsbup.
Episodes of this sort are certain to be dele
tertous 10 morale and disciphine, to vall mto
question the even handedness of superiors’
deabings with lower sanks, to make person-
al dealings uncomfortable where the rela-
uonship is sexually ambiguous, tn generme
dishke and disapproval among manv who
find homosexvalty morally offensive, and.
it must be sad, given the powers of mli-
tarv superiors aver thewr wienors, to en-
hance the possibility of homosexual sedue-
tion

The Navy’s policy requiring discharge of
those who enpage m hotosexual conduct
serves leyitimate state interests which in-
clude the mamtenance of “discipline. grood
order and moralef,} mutual trust and
confidence among service members. -
surfing) the mtegrty of the svstem of rank

andd  command. cecruntfing} and  re-

tainjing] members of the naval service
and ... preventfing| breaches of secunity "
SEC/NAV 190091 (Mar. 12, 1981); J.A. at
219. We believe that the policy requiring
discharge for homosexual conduct is a ra-
tional means of achieving these leyitimate
interests. See Beller v. Middendorf, 632
F.2d 788, 812 (3th Cir)), cert. dented. 452
U.S. 805, 10) S.Ct. 3030, 69 L.Ed.2d 405
(1980). The unique needs of the military,
“a specialized society separate from civilian
society,” Parker v. Lery, 417 U.S. 743, 743,
94 S.Ct 2547, 2555, 41 L.Ed.2d 439 (1974),
justify the Navy's determination that ho-
mosexual conduct impairs its capacity (o
carry out its missimn.

Affirmed.

John F. HARMON, Appeilant.
v,

BALTIMORE & OHIO RAILROAD.
Na, K3-1532.

United States Court of Appeals.
Distret of Columina Circun

Arpued Jan. 13 181
Decided A 17, 1984

Rastroad emplovee, who recerved beae-
lits under the Longshoremen’s and Harbor
Workers' Compensition Aet for myuries he
sustimped while repaonings o hopper, or fun
nel, through wineh coal passed as it moved
from rantraad cars 1o the holds of barges
and ships at radroad's coal quer. brought
suit against the radeoad ander the Federal
Emplovers” Liability Aet.  The Unied
States District. Court for the Distret of
Columbia, Gerbard A Gesell, ), oot
F Supp 914, entered summary judgment i
favor of rinlroad. and emplovee appualed

Ity Court of Apprats Mikva, Circust
Judgee, held that Longsharemen s and Har
bar Workers' Compensation Act provided
exelusive coverage for employee, preclud-
g coverage for employee under the Fed-
el Employers’ Liability Act.

" Affirmed.

I. Workers” Compensation &262

An employee 1s covered by the Long-
shoremen's and Harbor Workers' Compen-
sation Act only of he or she meets both the
sitns and status tests. Longshoremen's
aml Harbor Workers” Compensation Act
L&), Ha), as amended, 33 USLUA
Ry Y92d), Y0d(a).

2. Workers' Compensation ¢=262

Simple distinction between traditional
rifroahing tasks™ and “‘traditional marr-
e tasks” is not the sole mguiry (o be
niede i deteemining o radraad cinployee’s
status under the Longshoremen's and Har-
bor Waorkers' Compensation Aet; declinmy
1o follow ¢ontt ¢ Norfolk & Western Ry
(o, S66 F.2d 890 Longshoremen’s and
Harhor Warkers' Compensation Act, & 2(1),
as amended, 33 .S C.AL & 902068

3 Workers' Compensation <262

Lamgshoremen's amd Harbor Worker's
tompensation Act provided exclusive cov-
crgre for radlroad cmplovee injured while
vepaunng a0 hopper, or funnel. throupzh
which coal passed as it moved from rul-
road cars (o the holds of barges and ships
St radroad’s coul per. prechuding coverage
fer emgloyee’s myunies under the Federal
Vanployers” Liabibty Act. Longshoremen's
and Harbor Workers™ Compensation Acet,
Lyl et seq.. 201, 3a), as ameaded, 33 118,
€A 38 901 ot seq., 90208), Y0Xa); Federal
Panplavers Laabdity Aet, 3 1 et seq., 45
S eA 8 5 et seq.

\ppead from the inded States fhstriet
voagrt for the Phstrict of Colugabigs (Coold
Voton Noo 82050ty

1 Michael Farrell Waslungton, Do, of
Ve Bar of the Dstnet of Columing Court

ol \(-|'w.u PRI R T PR T S RO T e i
the taurt wdb whom hurt © Resned,
Wiashigzton, D€ was on the briet, for
appellant.

George F - Pappas, Baltimore, Md | of the
Bar of the Court of Appeals for Maryland
pro hac vive by special Ieave of the Court,
with wham Walter §. Smuth, dr. Wash-
ington, 1) (. was an the brief, for appellee.

Beforr WRIGHT., MIKVA und BORK,
Circunt Judges.

Opinsm for the Court filed by Circuit
Judge MIKVA.

MIK YA, Circutt Judge:

A recurring problem in warkers’ compen-
sation laws has been the coverage of man-
time workers. Commencaing in 1917, when
the Supreme Court held that under certain
circumstances states could not constitution-
allv provide compensation to mpured nart-
ume workers, Southern Pacific Co v Jen-
sen. 244 HLS. 205, 87 S0t 524 61 L Ed
HIRG (1'17), Congress, the courls, and the
states bve strugrgdet to carve out rational
areas for stte s federal taws The oy
mal “Jensen hae” named after that 1917
case. held that the states could not cover
fongshoremen anpured seaward of the wa
ter's edge 1o 1927, after several unsuc:
cessful attempts to exiend state compensa-
tion remedies to minred nuirtime workers,
Congress enacted the Longshoremen’s anld
Hirbor  Warkers
(LHWOA), 33 1S 0§ Q0L ef seq (19821, to
provide coverage tor such precluded long

Compensation Act

<horemen and ohers simalarly situated.
That  statute.  sgofeantdy  anended
1572, las heen itersected by other federal
compet atin laws  We here address the
appheaten of the LHWEA, as amemded an
T2 w e lacts e s cse and the
mtertace, i any bwetween that Vet and the
Federanl Emplovers Luadabey et (FELAY
Ao U S.005 51 ot ~eg (1U82)

John Harman appelant wis emplaved
by the Baftimore amd Cho faalrowd Compa
nv 88 OF At s coal per o Baltimore
He wis mgored winde repainog o happer or
funnel, thvongh which voad passes as 1t
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amony ....ous right-wing groups as "drift-
ing” {(a statement we have disposed of in
the context of another allegation earlier,
see page 1572, supra), asserted that Carto
“‘organized and promoted the Joint Council
for Repatriation. What he meant by ‘repa-
triation’ was the forced deportation of all
blacks to Africa.” The published sources
relied upon by defendants support the as-
sertion that Carto created this organiza-
tion, and that its purpose was to “send( ]
American blacks back to Africa.” They do
not establish, however, that the proposal
envisioned “forced deportation”—in fact, to
the contrary, one of them asserted that
Carto (overtly at least) only sought “volun-
tary” repatristion. While the latter detail
reduces not at all the repugnant racism of
the scheme, 1t 15 possible to be a racist
without being puilty of the quite separate
fault of advacating the forced deportation
of United States citizens. It is the distinc-
tion hetween the actions of White Citizen
Councils, dunng the worst davs of the cvil
rights struggle, in subsidizing bus fares
for blacks willing to emigrate from the

‘South, and the acuion of groups such as the

Ku Klux Klan w driving blacks out by
physical force. As far as racism is con-
cerned, there 1s no distinction between the
two, but the latter contains an additional
and quite distinet repugnancy.  Sinee the
published sources referred to by the de-
fendants not only do not establish thiy
point but to the contrary assert that ar-
to's scheme was formally for “voluntary”
repatriation, we think it 1s a jury question
whether this allegation, if lalse. was made
with actual malice.

[15) We find that a jurv rould reason-
ably conclude that defamatory statements
based wholly on the True article were
made with actual inalice. That article was
the subject of a prior defamation action
which was settled to Carto’s sausfaction, a
fact likely known to Bermant's editors, 1of
not Bermant. Whether the particular
statements relivd on were Talse and wheth-
er the appellees were actually aware of

that falsity are matters for a jury to deter-
mine. Allegation 19, the illustration sug-
gesting that Carto emulated Hitler, and
allegation 29, that Carto joned the singing
of "“Hitler’'s ‘Horst Wessel Lied' ” and deliv-
ered a speech in an atlempt to emulate
Hitler's style and charisma, were based
solely on the True article. There is no
other evidence that Carto emulates Hitler
“in appearance or in action, allegations the
jury could find to be defamatory.

[16] We turn next to the five allega-
tions based solely upon the conversation
with Rohert Eringer: .

13. Statement that Carto “conducts his
business by way of conference calls
from a public telephone,” which ar-
guably suggests criminality;

14. Claim that in 1968 a Carto front
organization ‘‘used a direct mail
blitz to support G. Gordon Liddy's
Congressional campaign in  New
York” (since Liddy was later con-
victed of felony in connection with
political activities, the allegation
could e considered defamatory);

17. Hlustration showing Carto secretly
observing  prospective  employees
through a one-way mirror;

23. One-way murror allegiation, in text,

27, Claim that o lead story in an issue
of The Spotlyht was 3 wta) hoax.

We find that o jury could reasonably con-
clude that Bermant made these allegations
with o disregard for thew trath or falsuy
that constituted actual wmalice  For one
thing, there s only Bermant's ward for the
fact that Eringer ever sad anything that
supports the statements. The same was
true for the statements. iliscussed earber,
attributed to Bartel) and Suall—-hut as we
cnoted, see pages 161077, supra, those
uddividuatls were present at known locations
i this country and could have been deposed
by the plantffs, whereas the mystenous
Mr. Ennger was thought to be somewhere
m England  Morcover, Bermant’s dealings
with Eringer display a much lesser degree

DRONENBIIRG v. ZECH 1579
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of care, despile the scurrious allegations
for which he is the sole wource. Bermant
not only did not inquire how Ermnger came
to know these details of Carto's operations;
he never even lovked the unknown Eringer
in the eye until after the story was publsh-
ed, but spoke to him only once over the
wiephone. Anderson admits that he did
rat care whether Eringer was reliable.
These actions came close to the hypotheti-
cal case of artual malice the Supreme
tCourt described in St. Amant: a story
“based wholly on an unverified anonymous
telephone call.” 390 US. at 732, 88 S.Ct.
at 1326, Eringer was identificd by name,
but he was in ail other respects unknown to
the appellees. These allegations, which de-
fendants claim were based solely on Ering-
vr's assertions, should have pone to the
Jury.

. . . . . .

We affirm the District Conrt's grant of
summary judgment as to all claims of defa-
mation except those addressed in Part V of
us opinion.  AS to the latter, we reverse
and remand for further proceedings cun-
sistent with this opimion.

So ordered.

O SNETRUMPIBSYSIEM

—A

James L. DRONENBURG, Appellant,
v,

Yice Admiral Lando ZECH, Chief of
Naval Personnel, et al.

No. 82-2304.

United States Court of Appeals,
District of Columbia Circuit.

Nov. 15, 1984,

Appeal from the United States District
t'ourt for the District of Columbia (Civil
Action No. B1-00933). Oliver Gasch. Judge.

Stephen Vo Bamse, teonard Graff and
Calvin Stemmciz, Washigton, ) €7 were
on the suggestion for rebeaning en banc
filed by appellant.

Charles Lister and Margaret R. Alexan-
der, Washington, [.C., were un the sup-
porting pettien for amicus curiae the
American Civil Liberties Umwn of the Na-
tional Capital Area.

Abby R. Rubenfeld, Evan Wolfson, Sar-
ah Wunsch and Anne E. Simon, New York
City, were-on the joint brnief of amcus
curiae LAMBDA legal Defense and Edu-
cauon Fund, Inc, et al, in support of the
suggesuon for reheanng en banc.

Belfore ROBINSON,  Chiel  Judge,
WRIGHT, TAMM, WILKEY, WALD,
MIKVA EDWARDS, GINSBURG, BORK,
SCALIA und STARR, Circuit Judges.

ORDER

On AppeMant's Suprgestion for
Rehearng £n Hanc

PER CURIAM

The Suggeston for Reheanng en banc
of Appellant, and the briefs amicr curnae
in support thereofl, have been circulated to
the full Court and a majority of the judges
in regular active service have not voted in
favor thereof On consideration of the
foregony, 1t 13

ORDERED. by the Court, #»n banc, that
the aforesand Suggeston for rehearing en
banc s dened

Opinion dissenting from denial of sug-
gestion to hear case en banc filed by Chief
Judge SPOTTSWOOD W ROBINSON, I1I,
and Circwit Judges WALD, MIKVA and
HARRY T EDWARDS.

Statements of Circust Judges GINS-
BURG and STARR are attached. Also at-
tiched 15 o statement of Circmt Judge
BORK, jmned by Circuit Judge SCALIA.
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SPOTTSWOOD W. ROBINSON, III,
Chief Judge; WALD, MIKVA and HARRY
T. EDWARDS, Circuit Judges, dissenting
from denial of suggestion Lo hear case en
banc:

We would vote to vacate the decision of
the panel and to rehear the matter before
the court en banc. This is a case of ex-
treme importance in both a practical and a
jurisprudential sense. For reasons dis-
cussed below, we do not think that Doe 1.
Commonwealth’s Attorney, 425 U.S. 901,
96 S.CL 1489, 47 L.Ed.2d 751 (1976), affy
mem. 403 F Supp. 1199 (E.D Va 1975), is
controlling precedent here. Moreover, we
are deeply troubled by the use of the pan-
el’'s decision to uir a revisionist view of
constitutional jurisprudence.

The panel's extravagant exegesis on the
constitutional right of privacy was wholly
unnecessary to decide the case before the
court. The ratio decidendi of the panel
decision is fairly well stated in the last
paragraph of the opinon. Jurists are free
to slate their personal views in a variety of
forums, but the opmnions of this court are
not proper occasions to throw down gaunt-
tets to the Supreme Court.

We find particularly inappropriate the
panel's attempt Lo wipe away selected Su-
preme Court decisions in the name of judi-
cia) restrant.  Regardless whether it 15 the
proper role of lower federal courts to “cre-
ate new constitutional nights.” Dronen-
burg v. Zech, 141 F.2d 1388, at 1396 (DU,
Cir.1984), surely 1t s not their function to
conduct a general spring cleaning of consti-
tutional law. Judicial restramt begins at
home.

We object most strongly, however, not to
what the panel opimon doees, but to what it
fails to do. No matter what else the opin-
ions of an intermediate court may properly
include, certainly they must still apply fed-
eral law as articulated by the Supreme
Court, and they must apply 1t in goud faith.

The decisions of that Court make clear that

the constitutional nght of privacy, whatev-
er ils genesis, s by now tirmly esablished.

An intermediate judge may regrel its pres-
ence, but he or she must apply it diligently.
The panel opinion simply does not do so.
Instead of conscientiously attempting to
discern the principles underlying the Su-
preme Court’s privacy decisions, the panel
has in effect thrown up their hands and
decided t confine those decisions to their
facts. Such an approach to “interpreta-
tion” is as clear an abdication of judicial
responsibility as would be a decision up-
holding all privacy claims the Supreme
Court had not expressly rejected.

We find completely unconvincing the
suggestion that Doe ». Commonwealth's
Altorney controls this case. In Doe, the
Supreme Court affirmed without opinion a
three-judge district court’s dismissal of a
pre-enforcement constitutional challenge to
a state criminal statute. Dronenburg, by
contrast, challenges the constitutionality of
his discharge pursuant to a military regula-
tion not expressly authorized by statute.
To hold Dronenburg's claims hostage to a
one-word summary aflirmance disregards
the well-established principle that such a
dispusition by the Supreme Court decides
the 1ssue between the parties on the nar-
rowest possible grounds.  See Wandel o
Bradley, 432 US. 173, 176-77, 97 S.Cu
DR, 22401, 53 L Ed.2d 199 (1977) tper
curiin). Fusar r. Ntetnberg, 413 U8, 34749,
d91-92, U5 SO SEL, 4041 12 LEd.2d
521 (1975)  (Burger. CJ.. concurnng).
Moreover, the Court has clearly indicated
that the Due issuc remuins open. See Car-
ey v. Popululion Services International,
431 U.S. 678, 688 n. 3, 694 n. 17, 97 S.CL
2010, 2018 n. 5, 2021 n. 17, 52 L.Ed.2d 675
(1977} ("[Tlhe Court has net definitively
answered the difficult quesuon whether
and to what extent the Constitution prohib-
ils state statutes regulating {private con-
sensual sexuall behavior among adults.”);
New York v. Uphinger, — U'S. —, 104
S.C. 2332, 81 L.Ed.2d 201 (1984) (dismiss-
ing certioran as improvidently granted).

Even were we coavinced by Judge Gins-
burg’s well-intentioned attempt to justify

=z
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thes panel decision as a 's.unple application of
Duoe, we would sull vote to vacate the opin-
ion The opinion purpoerts to speak for the
court throughout the text, and we cannot
indilge its twelve-page attack on the right
of privacy as a harmless exposition of a
personal viewpoit.  (f. Dronenburg, at
1396 n. 5.

Ju its eagerness to address larger issues,
the panel fails even to apply senously the
b e requirement that the challenged regu-
lation be “rauonally related to o permsse
ble end.”  There mav be a rational bhasis
for the Navy's policy of dischargmy all
homosexuals, but the panel opmion planly
«Hes not desenibe it The dangers hypothe-
sized by the panel provide patently made-
iaate justificauon for i ban on homosexu-
ality in a Navv that includes personnel of
hath sexes and places no parablel ban on all
tvpes of heterosexual conduct. 1In effect,
the Navy presumes that any homosexual
conduet constitutes cause far discharpe,
but it treats problems aresimg from hetero-
sexnal relations on a case-by-case hasis giv-
e [air regard to the surrounding circum-
~twees.  This disparity in treatment calls
1 serious equal protection analys

We intimate no view as w whether the
consttutional nght of privacy encompasses
a reht o enpage in homosexual conduet,
whether nulitary regulations warrant o re-
Lived ~tandard of review, or whether the
Nuvy policy challenged in this ease is ult-
mately sustainable. What we do inamntain
i~ thiat the panel falled to resolve any of
thesie cosnpelling assues in a sausfact.tiy

. lhe dissenung opuion bends “judiaial re
csramt” out of shape o suggesting thar it as
smproper tor lowee lederal counts ever 10 pro-
ferse “spong cdeaning” in the Supreme Court.
by view, lower coun pudges are not obliged
o cede to the law reviews exclusive responsibih-
v tor indicatng 2 sced tor and proposing the
direction o, “lurther enbightenawent trom thgh-
v Nuthoriy. " See Lnned States v Marnmo, 664
1 >d 860, MR ¢ 2d Cu 1981) (Oakes, T, concur
rg) s @ vew on which | have sevesal uries
aed  See. ey, Mosrie v Harrv, 113 F 2d 1151,
1162-6Y (DO Cua VWY (dimcursent e question-
o consisiengy of Puul v Daves 12308 a9l 94
SO JISS, 37 1 Ed2d WS (1976), wnh prior
frecedent on the concept of hbetty sheheeed by

manner  Because we betno ve that the panet
substituted 1 own ductrinat preferences
for the constitutional principles established
by the Supreme Court, we would vacate the
decision of the panel and hear the case
anew -

GINSRBURG, Circuit Judge:

In challemping s discharge for engag-
ing 1 homosexual acts in a Navy barracks,
appellant argued that the conduct 1 ques-
tion {alls within the zone of constitutionally
protected privacy  The panel held that,
etther hecause of the binding effect of the
Supreme Court’s summary affirmance in
Doe v Commonwealth’s orney, 425
US 801, 96 SCL 14¥9. 47 L.Ed 2d 751
(1976}, summanly aff'g 303 F Supp. 1199
(E.1) Va 1975, or on the basis of principles
set forth 1n other Supreme Unurt deewsions,
the Navy's determination could not be over-
turned. 1 apgree with the first basis of that
holdwygr  See Hicks v Miranda, 422 US.
B2, 34945, U5 S CLO 2261, 2289-90, 45
L. 2d 223 01970).

it 15 true that. an s hseussion of the
alternative bases, the panel opinen aws a
goud deal more than disposition of the ap-
peal required ' Appelant and amien n
suppesting rebearig oo bane, state pgrave
coneerne that the panel opimon’s “hroad
seope’ creates enrrespondingdy broad law
for the crent and. i so doing, sweeps
away prior Ladnark holdmgs and diver-
gent analyses

The concern s unwarranted  No single
paael s heensed to upset prior panel rul-.

duse proness). Copper & Hrass Fabricators Coun
ol Inc. v Deparonent of the Treasurv, 679 ¢ 2d
951, 953-55 (DL U JURD) {rontuireni e yues
tiomng capency ol Supreme Court piecedent on
“rone ot ymecests  lest for detenimnnng standiog
to suel. vee alw Urerncan Friends Sen- Comm.
v Webster, 7201 2d 20 29012 Car 19830 (Wald,
) o enter adie Conner & Hrass ), | mided
States v Ry 655 1 2d 1139 119394 (D C Cir
LB 1 (\Wilhey T dissentuig) Gjuestioning scam
lessiess ol web woven 1y drdansas v Sanders,
4 US TSI M9 NG SR8e s 1 Ed 24 25
{1979 and ais precursars) revd 35 1S 798,
02 S0 2157, 72 L1 d2d 572 11982y
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ings, landmark or commonplace, or to im-
pose its own philosophy on '"the court.”
The panel in this case, | am confident, had
no design to speak broadly and definitively
Sfor the circuat. | read the opinion’s ex-
tended remarks on constitutional interpre-
tation as a comunentarial exposition of the
opinion writer's viewpoint, a personal state-
ment that does not carry or purport to
carry the approbation of “the court.”

Because | am of the view that the Su-
preme Court's disposition in Dve vontrols
our judgment n this case, and that the
panel has not Led the court to more than
that, 1 vote against reheanng the case en
banc.

Statement of Circuit Judge BORK, joined
by Circuit Judge SCALIA.

BORK, Circuit Judge:

The dissent from the court's denial of the
suggestion of rehearing ¢n banc under-
takes to chide the panel for criticizing the
Supreme Court's nght to privacy cases and
for fasing W extract discermhie principle
from those cases for application here. 1n
rather extravagiunt terms the dissent ac-
cuses the panel of such sins as attempting
to “wipe away” Supreme Court decisions,
of “throwling] down pauntlets” to that
Court, and “conductfing) a general spring
cleaning of constitutional law."” While rhe-
torical excess may be allowed o pass, we
think that undertyming 1t in this instanee are
serious misunderstandings that require a
response.’

“In the first place, the dissent overlooks
both what we actually did and the m-eessity

1. The dissent also objects to our rehiance on the
Supreme Court’s summary allumaace, i Doe v
Commonwealth’s Auomey [or Richmond, 425
U.S. 901. 96 S.Ci. 1489, 47 L. Ld.2d 751 (1976), ol
a distna count judgmenm that uphecld o state
statute mahung it a cramenal offense 1o cupage w
private consensual humosexual conducl Siee
the Navv s regulatson tn thss case s anvitung a
less drastic restniction on the hberty of homo
sexuals than the statuie in Doe. st must fullow—-
on any concevable 1anunsle that could be prven
for Dwve —that the regulation 1s consdutional.
The dissent iries to ctade thoy ssaghtonvard
analvsis by celving on the Caurl’s suggestuon in
Carev v Populutton Services Tniernational, 431

for it. The appellant ated a series of
cases—Griswold v Comnectacnt, 381 HS,
479, 85 S.Ct 1678, 14 L.Ed.2d 510 (1965),
Loving v. Virguma, 388 US. 1. 87 S.CL
1817, 18 L.Ed.2d 1010 (1967); Eisenstadt v.
Baird, 405 US. 438, 92 S.Ct. 1029, 31
L.Ed.2d 349 (1972); and Carey v. Popula-
tion Services [nternational. 431 U.S. 678,
97 S.CL. 2019, 52 L Ed.2d 675 t1977)—which
he claimed established a privacy myght to
engage in homosexual conduct. It was,
therefore, essential that the panel exanune
those decisions to determine whether they
did enunciate a prnciple so broad.  We
quoted the pivotal linguage in each case
and concluded that no ponciple had heen
articulated that enabled vs to determine
whether appellants case fell within or
without that principle. In these circum-
stances, we thought it improper for a court
of appeals to create a new constitutonal
right of the sort appellant sought.  That
much is certainly straightfurward exegesis?
The dissenters appear 10 be exereised, how-
ever, because the conclusion that we could
not discover a umfving principle underiyimg

these cases seems o them an anphest eniti-
cism of the Supreme Court’s performance
in this wrea.  Sv s be. but, af so, the
implivd assessment was wevitable. e s
dif ficult to know Low to reach the conelu-
ston that no prmeipie s disceentble i deer-
sns without seemmg to criieize those de-
cistons  Had our read porepose been @ pro-
pose, as the dissent savs. that those cases
be chmumated trom consututional law, we
would have enpaped moa much more exten-
sive analysis than se undertook  As ot

US 678694 n. 1797 S0t 200 1021 n 17, 92

I Ed.2d 675 (1977}, 1hal the {Joe issue 1emains
open It s true e ene sense that the issue

temains open--a samaiaey atbanouce does nut”

Toreddose full consideravon of 1he issue by the
Supreme Couwrt bhar ool the lingoage Liom
Cuarev suggests  Huar it was settted o Mcks v
Sfrranda, 422 15 120 34435 95 SO 2281
II89-00. 45 1 {24 223 (97SY, that summary
athrrmances by the Supreme Coust are tully
binding on the losser tederal counts, and Carev
dors not cven bum otherwise Henee Carey
cannot justity the uissent s tetusal 1o tollow Doe.

DRONENBURG v ZECH 1583
Clle mg 746 F.2d 1579 (1984

ws, we saud no more than we thought
1 quired by the appellant’s argument

Inless the dissent believes that we are
«dhged to dissemble, enunciating & unify-
iy principle where we think none exsts,
then its only cnticism must be with the
adequacy of our analysis rather than our
fwna fides. That criticism, we may note,
would be a good deal more persuasive if
the dissent set forth (as it conspicuously
did not) the unifying principle that we so
whvinusty overlooked.

Contrary Lo the dissentUs assertion, more-
aver, the panel opimon explamed the ration-
al hasis for the Navy's policy with respect
to avert homosexual conduct.  Shp op. at
-2l We cannot take seriously the dis-
sent’s suggestion that the Navy may be
canstitutionally required to treat heterosex-
ual conduct and homosexual conduct as
eitlier morally  equivalent or as  posing
el dangrers o the Navy's mission. Re-
lativism in these malters may or may not
L an arguable moral stance, a point thiet
we s a court of appeals are not required to
weddress, but moral relatvisme s hardly a
canstitutional command, nor is 1t, we are
rertain, the inoral stance of a large majors
ty of naval persunnel.

Though we think thiat our analysis of the
ey

privicy cases was both required and :
rate. we think it worth addressing the rath
er vurious version of the duties of vourts of
;\|t|;a-;sls that the dissent urges. U s cer-
turly refreshing to see “pedicial restrnt”
advocated with such ardor, but we think
the issent  musapprehends  the concept.
“Dudictal restraunt” s shorthand for the
pinlosophy that ceurts ought not to invade
the domam the Constrtution marks out for
demoeratic rather than judicral governance.
That philosophy does not even remotely
.uppest that a court may not offer ent-
vismt of concept « employed by 4 supenior
cert, Some very eminent junsts have
done just that amt have therchy contribut:
o to the growth amd ratonality of fegal
dectame. See, e gl Salerna v dmerncan
jaaque of Protesstonal Bascball Clubs,

420 F 20 10t ons 20 G P iE rendly
J ) ereizang Sapreme Courtocases hobdingg
professional baseball vxempt trom federal
anuirust laws), Un* 7 States r. Denng,
B3 F2d 201 207 _. 424 Cir 1950) ¢L.
Hand. ), a7/d, 341 S 494, 71 S.Ct. 857,
95 LEd 1137 (1951} teritiaizing Supreme
Court’s expheation and application of the
“elear and present danger” test, and pro-
posing a reformulation of that test which
the Conrt proveeded to approve, 341 5 at
510, 71 S €L a d67y, mited States v
Roth, 287 F2d 796, 801 2d Cir 1956)
(Frank. I, concurnng) (eniueizmg the Su-
preme Court's deeisions affinming the con-
sttuttonahty of an obscemity statute s
overlouking a varety of historical, soctolog-
ical, and’ psychological grounds for calling
the consututimnahty of the statute into
question)  See also Arnold, Judge Jerome
Frank, 24 UCl L Rev 633, 633 (1957)
("When forced by stare decuas o reach
what he considered an undesirable result
{Judge Frank] would wnite a4 concurnng
vpimon anislvzing the problem and plamly
suppesting that vither the Supreme Court
ur Conpress do something about ot Jt was
woumique and useful wchnggue whereby a
lower court pudge could pav allegiance to
precedent aid at the same tune encourage
the provesses of change ) None of the
Judpes mentioned could be charactenized as
lacking judicnal restraimt

The judiciad Inerarchy s not, as the dis-
sent sevins to suppose properly modelled
on the military hierarcoy m wiich orders
are not ondy carried out but accepted with-
out oy expression of doubt Law is an
intellectual system and courts are not re-
quired to approve unerically any idea ad-
vanced by a constitutionally superior court
fower court judges uwe the Supreme
Court sbiedicnce. nol unauestionimg approv-
al. Without obedience by luwer courts, the
Jaw would become rchaos Without rea-
suned critictsim, the luw would become less
ratenal and responsive wodifficulties. The
Cact that entesm may come Trom wathin
the judiend svstem will aften make it pore
valuable ruther than jess We say  this,
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however, only to clarify the question of the

. proper relationship between inferior and

superior courts and more for its application
to future cases than to this one. In the
present case, as we have said, any criticism
the dissent may believe iL detects in Lhe
panel opinion was at most implicit and in-
separable from the analysis required of us.

STARR. Circuit Judge:

It is not the provinee of the lower federal
courts to chide the Supreme Court for deci-
sions that, in the considered view of federal
judges, may be ll-reasoned or misguided.
It is our bounden duty, whatever our own
views of the matter may be, to follow
good faith applicable precedent, no matter
how disagreeable that precedent might be.

But in my judgment, the panel in its
opinioz  for the court has simply not
strayed {rom this elementary judicial vbhi-
gation. To the contrary, the panei’'s mov-
ing hevond Doe v Commonuwealth's Attor-
ney, 425 1.5 901, 96 5.0t 1489, 47 L.Ed 2d
751 (1976), 1o examune more broadly the
Supreme Court’s teachings on the nght of
privacy, begimnmg with Grswold v Con-
necticut, 381 US 179 85 S.00 W68, 1
L.Ed.2d 510 (1965), seems not only appro-
priate but necessary to treat dispassionate:
ly and fairly the constitutional clanmus -
vanced by Mr. Dronenbury.

And 1 am satshed that the panel has
rightly analvzed the applicable materials
It sunplv cannut serousty be mantamed
under existing case law that the nght of
privacy extemds bevond sueh traditionally
protected areas as the home or bevond

traditional relationships—the relationship
of husband and wife. or parents to children,
or other close relauonships, including deci-
sions in matters of childbearing—or that
the amalytical doctrines enunciated by the
Court lead W the conclusion that govern-
ment may not regulate sexuaily intimate
consensual relationships. In our federal
system, governments indisputably have
done so for two centuries in a variety of
ways that seem o have gone, until more
recent times, utterly unyuestioned. While
bright lines in the law of privacy are diffi-
cult for the inost earnestly conscientivus
Judires to discern. the teachings and doc-
trines which we thus far have to guide our
way in this troubling area suggest that the
result here 1s entirely correct—u result that
can he reached ‘without resort to a smgle
dissenting opimon from ene or more mein-
bers of the Supreme Court concerned by
the legitmacy of creating  judge-made
nghts, as opposed to rights clearly and
broadly  enumerated at  the Foundmg.
Goldman v, Secretary of Detense, 139
F2d 657 (D C Cir 1983) (Strr, ., dissent.
g from demial of <uppestion to hear case
en bane)

b
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THE HUMAN LIFE BILL

.

MONDAY, JUNE 1. 1981

U.S. SeNarTr,
SUHCOMMITTEE ON SEPARATION OF POWERS,
COMMITTEE ON THE JUDICIARY,
Washington, D C
The subcommittee met, pursuant to notice, at 10:05 a.m., in room

2228, Dirksen Senate Office Building, Hon. John P. East (chairm:n
of the suocommittee) presiding.

Present: Senators Baucus and Heflin.

Staff present: Jim MeaClellan, chief counsel; Craig Stern and Jim
Suli:van, counsels. :

OPENING STATEMENT OF CHAIRMAN JOHN P. EAST

Senator East. [ would like to call the Subcommittee on Separa-
tion of Powers to order.

This morning, we are continuing our discussion of S, 138 We
have had a series of discussions alreadv. We had earlier sessiors
tnat dea.: with the scientific and medicai implications of this [eg:s-
lation. We had a session just prior to the recess dealing with tre
_ constitutional and statutory implications of it, and this morning we

are continuing that dialog.

We have two distinguished panels this morning.

I would like to welcome my distinguished colleague, Senator
Baucus. the ranking minority member of this subcommittee.

If you would like to make a statement, please go ahead.

STATEMENT OF SENATOR MAX BAUCLS

* Senator Baucus. Thank you, Mr. Chairman.

I have no formal statement to make, except that [ look forward
to.the additional days of hearings we have scheduled on S. 138 |
think the past several days have been most instructive. We have
received a great deal of useful testimony on the bill.

I am also very pleased to see that we have two very distinguished
panels of individuals who will testify this morning.

[t is an interesting footnote to today's hearing, according to my
understanding, that this will be the first time that former Solicitar
General Archibald Cox and former Solicitor General Robert Bork
have been to¥ether since that infamous date a few years ago.

With that, | think we should begin the hearing. | look forward
very much to the testimony.

Senator East. Thank you, Senator.
We would like to proceed in this way, if we might: Would the
first panel please take the - place? That is the panel consisting of
13071




Prof. Robert Bork, Prof. Robert Nagel, Prof. Archibald Cox, and
Prof. Basile Uddo.-

Before we commence. [ would like briefly to identify these very
distinguished gentlemen. ,

Mr. Bork is currently the Alexander M. Bickel Professor of
Public Law at Tale U-iversity Law School. He served as Solicitor
General of the Unitea States for 1973 until 1977 and as Acting
Attorney General of the United States in 1973 and 1974. He 1s also
an adjunct scholar at the American Enterprise Institute.

Professor Nagel 1s currently a visiting professor of law at ornell
University. He recetved his B.A. from gwarthmore College and his
law degree from Yale University. He served as deputy attorney
general of the State of Pennsyivania from 1972 until 1975 and as
associate professor of law at the University of Colorado since 1975
and is a member of Phi Beta Kappa.

Prof. Archibald Cox is tie Carl M. Loeb University Professor of
Harvard Law School. He is a former Solicitor General of the
United States and a former director of the Watergate Special Pros-
ecutor Force. Professor Cox is the author of “The Role of the
Supreme Court in American Government.” .

rof. Basile Uddo is associate professor of law at Loyola Univer-
sity in New Orleans. He holds a B.A. from Loyola and received his
doctor of jurisprudence degree from Tulane Law School and the
LL.M. from Harvard University.

Gentlemen, we welcome you all this morning.

The way we would !ike to proceed, please, is to have each of you
summarize his comments extemporaneously the best you can. Your
written statements will be a part of the record, so we would lixe to
encourage you to summarize them the best you can, again, consist-
ent with making your point.

We would like for each of you to take your turn at bat, and then
we would like to be able to come back and begin the disc ission.

I would remind all parties concerned that we are under a time
limit=—until 1 o’clock, at which time we expect to adjourn. We have
two paneis. We would appreciate it if, in terms of statements as
well as'questions and answers, people would be as concise as they
can, in order that we might get in as much useful discussion as
possible. . ,

[ would also like to remind the spectators that, under the rules
of the Senate, applause is inappropriawe. We are delighted to have
you here, but we would simply appreciate your restraining your
enthusiasm for the testimony, whicnever way you happen to lean
on the matter. We are all very aware that there are rather strong
differences of opinion on this issue. You do not have to be arounu

- very long to learn that.
Professor Bork. it is a pleasure to have you. If you would, please
summarize your statement for us. ‘

STATEMENT OF PROF. ROBERT BORK, YALE LAW SCHOOL,
NEW HAVEN, CONN,

Mr. Borx. Thank you, Senator.

S. 158 would provide that human life would hbe deemed to exist
from conception. The intended result is to brin% l4th amendment
protections of human life to bear upon unborn tetuses. The object,
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as | understand it. 1s to return to the States the power to regulate
abortions that wus denied by the Supreme ¢ Lart 1 Roe against
Wade - >

The hill further attempts to reineve jurisdiction over abhortion
cases from the lower Federal courts. if not from *ne Supreme
Court. thus mnsuring that htigation concerning abortion laws would
reach the Suprcine Court thrriieh the State courts

[t scems tc me. in brief. *hat the bul 1s constitutinnal insofar as
it deprives the lower Federal courts of jurisdict'on but unconstitu-
tional insolar as 1t attempts Lo prescribe a rule of decision for the
courts under the [4th amendment.

Before coming to the question of constitutionality [ should say
that it this bill were enacted and accepted as constitutional it |s
not at all clear what the results would ultimately be.

States might choose to allow many tvpes of abortions simply by
not hanning them. Under the premuses of S, 13K, that would be
equivalent to not having a law agains: some kinds of homicides.

There is at least one Supreme Court decision that suggests that
that nught be denial of equal protection of the law, bul it is high.y
uncertain wnether or not such an attack would succeed today if the
State chose not to prohibit some kinds of abortions.

[t has been said that the pussage of S. 13% would not interfere
with private abortions. which seems to me correct since, in such
cases. there 1s no State action.

But it has also been said that the passage of the law would
preclude Federal or State funding of abortions. That seems to me
nut entre.v c.ear. The State courts and ultimately the Supreme
Court wouid have before them under this statute a case involving
the clash of two constitutional rights—that of the woman and that
of the fetus.

Given tne clush of two constitutional rights, it 1s impossible to
say how the Supreme Court would adjust them. and it is entirely.
possible that the adjustment would produce a constitutional law of
abortions verv inuch hke the law of Roe v. Wade

[ mention these matters merely to suggest that S 15X may not be
a cure-all. We do not know what 1t would become in the hands of
the cclmrts even if they accepted it, ut least nominally, as constitu-
tional.

[ turn now to my doubts that S. 1% is constitutional. Here. [ am
forced to defend the Supreme Court's ultimate authority to say
what the Constitution means against recent decisicns of the Su-
preme Court.

The supporters of S. 158 argue for ity constitutionality (rom a
line of cases that seem to cede to Congress a major role in detining
the substantive content of the Constitution. There is no doubt that
.these decisions exist=—you have heard about them, and | will men-
tion them only briefly.

In the Laussiter case, of course, the Court held that States were
constitutionally empowered to use a nondiscriminatory literacy test
for voting. Yet, in Katzenback v. Morgan, the Court held the Court
could eliminate literacy in English as a condition for voting by
exercising the power granted in section ) of the l4th amendment

In Oregon v. Muchell. the Court upheld Congress elimination of

all literacy tests.

A A
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There are other decisions that declare a congressional power to
define substantive rights guaranteed by the 13th. the l4th, and
15th "ame.dments, by employing the power to enforce that those
amendments have given to Congress.

[ would conclude, therefore, that S. 158, which is an attempt by
Congress, | think. to define a substantive right given by the Consti-
tution. would be constitutional but for my conviction that each of
these decisions represents a very bad and. indeed, pernicious consti-
tutional law. .

The power lodged in Congress to enforce constitutional guaran-
tees 1s the power to provide criminal penalties. redress 1n civil
damage suit, and the like, for violations of those constitutional
guarantees, as they are defined by the courts.

The power to enforce is not a power to define the substantive
content of the guarantees, themselves. | know of no indication that
Congress was given any such power in the legislative history of
these amendments and no precedent of the Supreme Court that
would uphold any such power until the era of the modern activist
Supreme Court.

In these respects, | agree entirely with the dissent of Justice

Harlan. joined by Justice Stewart, in Katzenbach v Morgan whnich
stated.

When recounized State viclations of Federal constitutional standards have. oc-
curred Curgress s of course empowered by section 5 of the L4th amendment to tuke
appropraze remedial measures to redress and provent the wrongs But of s g
udicial guestion whether the condition with whicn Cangress has thus soudnt to 2ea:
M ttulT anLniriogement Ot the Constitution. sumething tnat is the necessary
NEECRGULS IS L0 TTIing M the D) sewer (So Blay atl Lo

The majority position that Congress can define the substantive
content ot the li4th amendment works two constitutional revolu-
tions at once. It replaces the Supreme Court with Congress as the
ultimate authority concerning the meaning of cruciai provisions of
the Constitution, and it also replaces State legislatures with Con-
gress for all matters now committed to State legislation.

A National Legislature empowerea to define the meaning, for
example, of involuntary servitude, privileges, and immunities, due
.process, equal protection, and the right to vote can void any State
legislation on any subject aad replace it with a Federal statute.

It is because, I think, S. 138 rests upon the principle of Katzen-
buch v. Morgan that | think it is unconstitutional. This places me
in a somewhat uncomfortable position.

[ am convinced, as [ think most legal scholars are, that Roe v
Wade is, itself, an unconstitutional decision, a serious and wholly
urjustifiable judicial usurpation of State legislative authority |
also think that Rve v. Wade is by no means the only example of
such unconstitutional behavior by the Supreme Court.

The fact is that S. 138 proposes a change in our constitutional
arrangements no more drastic than that which the judiciary has
accomplished over the past 20 years.

[ think the question to be answered in assessing S. 178 is wheth-
er it 1s proper to adopt unconstitutional countermeasures to redress
unconstitutional action by the Court. [ think it is not preper

The deformution of the Constitution i1s not properly cured by
further deformation. Only if we are prepared to say that the Cour:
hus become intolerable in a fundamental, democratic scciety, und

b
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that there s no prospect for cetting 1t te behave proper!s, should
we adopt o principie which contains with:n it the seeds o the
destruction of the Court ~ entire constitutional role

[ do mot ik we are b tnat ~tade. but of others think we are.
then we ~houid be depating not the techrmicalities of S 15 and
cases such as Aateenhach v Morcan but the question of whether
we should retam. aoandan, or maodify the constitutional function of
the courts as we have kaown ot ~since Marbury v Meadson That (s
a legitimate =unrect Por giiry . but we ougght not th arrve at the
answer m the narrow context of 3 10~ without tully realizing wnat
LIS We e reany discussing

Thank vou

Senutor Easr Thank vou. Professor Bork

[The prepared ~tatement of Professor Bork Yollows |
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PoEPARED STATEMENT OF WoFESOR cERT 4. J0RK

My name ({8 Robart H. 36rk. [ am the Alexandaer M, Bxc;.L
Profuesor of Public Lav at Yale University. I am pleased o
testify on the constitutionality of S. 1538 at the Subcemmittee's
invicaeion, - .

S. 158 would provide that huma- life shall be Jeamed o
exist from conception. The intended result o the lav {s to
bring fourteenth amendmant protections of nhuman lifq to dear
upon unborn fetuses. The object, as [ understand (¢, (g vo ree
turn to the states the pover tO regulate abortions that vas
denied by the Supraeme Court in Rog v. wade, 410 U.S. 113 (1973),
The dill further attaempts O rmnove jurisdiction over abdbertion
case® fram the lover federal courts but not the Supreme CoOurt,
thus ensuring that litigation goncerning abortion lavs would
reach the Supreme COurt through the state c?ur:s.

At the outset [ want to say twhat discussions 7f consti-
T.ticmality are Ooftan endarrassed by tte aiLliufe te note toe
diffcrences, vhich are sometimes significant, Detwveen a predis-
tion of what the Suprume Court will 4o in fact, vhat {t would
do if it folloved its own precedents, and vhat it would do {f 1t
folloved the Constitution. ! will evaluate the Bill primarily
from the third viewpoint, discussing its validity if the
Conatitution iftself veare folloved,

From that perspective, it seems tc me that the bill
is constitutional insofar as L% deprives the lover f{edarsl
courts of jurisdiction but uncensitutional insofar as it acramprs
to prescribe a rule of decisiOn fOor the courts under the
fourteenth amendment.

Before coming to that, it should be said that if S. .°8
vere enacted and held constitutionsl it i1s not at all clear
vhat the results would be, States might choose lo allov many
types of aboretions 3imply by not banning them, Under the pramiscs
cf 3, 1358 that vould be the squivalent of not having & lav againse
some xinds of homicides. Thers. 13 at leact one, perhaps aber-

ret.onal, Supreme Court decision thet suggueats the possibility of

d
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40 equal protection avtack On SuUCh an arrargement (Skinnep v.
Orlahaoma, 316 U.S. %38 (1942), thus requiring the states O
outlaw abortioms or atzandon lavs punishing homicida. 2It.is
RMghly uncerzain vhether or not such an attack vould succed today
in this context.,

It haz been sa.d that passage of S, 1%8 wvaould not {nter-
fere vith private aborziorn , vhiCh Seams correct since there ia
iN Such cases no state action. But it has algo boen sai1d that
passage of the lav wculd preclude federal or state funding of

abortiona. That seams less clear. The state courts, and uitimately

the Suprame Court, vould have before them a case invelving the

N

clash of two constitutional rights =-- that of the voman and
that of the fetus., The fact that the constituctional right of
V:ho vaman to an abortion 1s the result of judicial quisl;tlon.
ig, in this context, irrelevant. Given the clash of tvo
constitutional rights, it if impovsiBle to Say hov the Supromce
Court would agd ust them. It is entirely possidble that the
ag)ustument vould produce a c;nui:uticnu lav of abporeions
Very much like the lav of PQg v. wWace, 410 U.S. 113 (1973).

I mrention these matters merely to suggest that S. 198
may not De a cure-all., We do not Xnow what it wauld become -
in the hands of the courts, even if they accepzed iv, at least
nominally, as constitytional.

I turn naxt to my own doubts *hat S. 138 iy constitutional.
Here I am forced to defend the Supreme COurt's ultimate authorily
to u; vhat the Constitution means against recant decisions of
the Court. The supporters of S. 158 argue ‘or Lv.i constitutivalicy
from .'un. of suprmc Court decisions that cede to Congress
8 major role indefining the substantive content of the Corstitu=
cion. There {s no doubt those docutani axist. Since you have
heard about them bofnre, I vill menzicn them only briefly.
. In Lassicer v. Nogrthampeon Elegsion Board, 360 U.S. 48
{1959), a unanimous Supreme Court held that states vere conatie
tutianlily empovered to use a non-~discrimimarory litrracy tast
for voting. Yet {n Katzenbach v. morgsn, 384 U.S. 854l (1966},

the Court held that Congress could eliminare litaracy in English

B/l Q= a] ==l
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as {.condxtxon fur voting by exercising the puver granted (na
Sect:on S of the Fourteenth Amendment. In Qregon V. Mitghell,
420 .35, 112‘(1970). a unanimous Court upheld Congress' elimina-
tion of all literacy tests. There are other decieions that
declare a congressional pover to define substantive righte
guaranteed by the thurteenth, {ourteenth and fifteenth a-mhm'u

by employing the granted power to "enforce” the provisions of those

amendments. These precedents all uphold the conuuuzi'dnuu.y
of S, 158. I would conclude that S, 1358 (s constitutional

put for my conviction that each of these decisions represents
very bad, indeed pernicious, constitutional lav.

The pover lodged in Congress o "anforce” constitutional
guarantees 1S the pover tO provide criminal penalties, rodress
in civil damage suits, and the like, for v'xounoq. of those
constriitional guarantees as they are defined by the courts.

It 18 not 3 power 0 define the subdstantive content of the
JuArantees themselves. 1 Xnow of no indication that Congress
was Zivan any S§ulh pover 1n the legislative nl3nory Of “heme
arendments, And no precedent Of the Suprane Court that wvou.d
uphold any such pove -- until the era of the modern, agtivise,
liberal Supreme Court. In te’dtimony here, you have heard
cited the 1879 case of Ex parte Virginia, 100 U.S. 339 (1879);
but that decision does NOt contamplate any such congressional
pover to define substance. It hRald that Congress Could make
it a federal crime to disqualify persons from jury ssrvice

on account of race because the fourteenth amendment, as inter-

preted by the Supreme Court, prohibited such actiom,
In these respects, [ agree antirely vith the dissent

of Justice Harlan, joined Dy Justice Stevart, in Xatzenbagh v.
Mergan, wvhich stated:

When recognized state violatinne of federal
constitutional standards have cccursed, Congress is
of course enpovered by 33 to take appropriacte remodial
measures to redress and prevent the vrongs., {(citation
amitted) uL s a d eotion whet n

thin thMat
thne S5 _pover :-%0 glay at o8l

The majerity position in Xatgzenbagh v. Morgan vorks

A
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twO CNNstitutiomal revolutions at onrce. Te rgplaccs the Supraome
Court vith Corsress as t=e uUltlmate authority concerning the
nreanlng of cruciil prov:sions of the Comstitution. The ma orfity
SCS1%L10n 2150 reslaces state .egislatures wvith Congress (9r all
=at.ers nowv coamritted -0 state legislation, A national leqgislaturce
emzivered "3 Zef.ne t e =eaning C©f 1nvaoluntary servitude,
fpr:VLleges a:d .-runit.ies, due process, 2qual protection, and
e rignt to vorg, whion inclades all qualification of electors,
can vo:d any statc leg.S13tlon On any Sunjccﬁ'and replace 1t
wizh a fegceral staruee,
I 1S tecause | n‘;nk S. 158 rests upon the principle
of Katzembach v. “organ :h;: I think 1%t unconstitutional.
TRiS places me :n a somewhat uncomfortable position.
I am convinced, as 7 tMunxX almost all constitutional schelarcs
are, trat 70e v. Wade 13 an unconstitutional decision, a4 serious
and <holly un dstifiazie ;udicial Jsurgaz:ion Of state legislative
duthority. I 3150 =rimk that Poe v. Wade i3 by no means the

only exars.e Cf SJI” unTOnNst.tuticnal cehav:ior ty the Supreme

- 1 15 what 5, 153 proposes a change 1n Our consti-
tu onal ar.as.jerents no inore drastic than that vhich the
Judiclary ras accomplished uver tvanty-five years. wWithout
any wvarrant in the Constitution, the courts have required 30
many bas:c and unseitling chanyes in American life and government
thae a bolx:xcal response was 1nevitarle. Though I 4o not
thirk 1t desirable that the political response should succeed
in the form this bill takes, the fact of aeaxpressed political
ou:r‘ﬁo at such judicial usurpation is in many ways 3 haalthy
development in our constitutional democracy.

The judiciary have a right, indeed a duty, %O rogquire
basic and unsettling changes, &nd to do 30, despite any political
‘clamor, vhen the Constitution fairly interpreced,demands it.
The trouble is that nobody believes the Constitution allows,

‘much less damands, the decision in Roe v. Wade or in dozens
of dthor cases Of recent years. NOt even those most in sympathy

with the resulzs Believe that, as deronstrated by A growing body




316

of literature a*+amzso.ing 0 justifly the coayrts’ performance
on ;rounds of moral philosophy rather 2han uf legal interprezat.on,
SuTh .STififavions willi not vash, The judiciary's Liqx:xmatt
power %0 Set asiri. the 4eci%.10ns and actions of elected represer-
tatives angd politic . ly responsible 0fficials comes fram the
ZomStiti%lon aione and 1 limited to a fair i1nterpretat.ion of
the Constitution,

T-e Tuie@s::0n "2 ¢ ansvered |n assessing S. 199 s
whow er 1% .S profFer w0 adopt uncomstitut.onal countermaasuces
L0 redress unconstituticonal action By the Court., I think i1t
18 no% groper. The defsrmation of the Constitution 18 nOt properly
cured 5y furtmer defcrmazians. Only 1f we aru prepared tO say that tne
Czurt tas tecome intolerable 1n a4 fundamentally dimo:ra:sc socieny and
trat nmere (3 "0 FCSSFect whatever for geetting 1t tO behave properly.
shouid ve adopt a principle which contains wvithin it the sceds
0f the destruce.on 2f the Court's entire conscitutional role.
I 40 mot rank ve are at that stage. But 1¢ cthers think ve
are, w-en wve 3F0u 2 22 “eIdtiing NCT the tacnmIinicalinics of
S. .39 ar3 cases Such as Kaizenbackh v. M2r3zia, but 5h0 quecstion
of vhethar ve should retain, abandon, of modify the constitutional
funcrion of the COuUrts as ve Nave Xnown it since Marbuey V.
Magison, | Craneh 137 (1803). That is a legit:mate subject

for inquary, but ve ought not arrive at the ansver .n the

narrcw conteaxt Of S. 138 without fully realizing vrae ve are

feally discussing.




