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-'-Ht:: .Luu.1v1aua.1, t.ne ~tate ane1 
the First Amendment ' ' 

Univ. of Michigan - 1977 or 1978 

The Individual, the State, and the First Amendment 

Robert H. Bork 
Alexander M. Bickel 

Professor of Public Law 
Yale University 

What you are to be offered over the three days of these lectures, 

it seems entirely safe to predict, are strongly contrasting views of 

\IJf8 the First Amendment, its proper office, and its fortl.llles during the 

h1,,ed rlf-~li"' era of the Burger Court. 

~~~- ·of 
0 l oj}.. ~ ¥ ~ -~V'(,h -~) Much that is of technical interest to First Amendment aficionados 

~ L. t~ -~·(A.Su~ has occurred in the past ten years, but the title I have chosen - The 
'r;J.('1,., ,{" ~ i .. 
~~LI~ fJ{~\~JI Individual, the State, and the First Amendment - is intended to indicate 

\V' ,v ~ that I mean to talk about matters of more basic interest that are at 

o1f ' ~rlPi! ::I 
~l}.~jfl I~ stake in this body of law, as they are in our politics and in our 
ol}Jvv, Jo { l l pu 

v-rs ~o--t~ d ~ 
~ t) 1 

orrc~' 
culture generally. It is not surprising that the contest between 

views of the proper relationship between the individual and the society 

should come to the fore in First Amendment cases. That amendment is 

pivotal; it both reflects the current balance of opposing philosophies 

and, in turn, strongly influences the movement of that balance. 

Harry Kalven was entirely correct in saying that free speech is so 

close to the heart of our democratic organization that if we lack an 

appropriate theory of the First Amendment, we really do not l.lllderstand 

the society in which we·· live. On the evidence at hand, perhaps we do 

not. And perhaps that is dangerous. 
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This afternoon I want to make three related points. The first is 

_ that the First Amendment increasingly displays a characteristic that 

has vexed and troubled its jurisprudence ever since it became a sub-

ject of judicial interpretation during World War I. There is no adequate 

theory of what the amendment is about, no theory of 1ts content or of 

its limits. 

Precisely because our theory is inadequate, today, when the law 

of the First Amendment seems to many commentators quite robust, there 

exists a real possibility of danger to free speech and the free press. 

Because so many people do not know how to think about the First Amendment, 

they welcome the dangers as progress and reform, 

Finally, the Court's work in this area seems both a reflection 

and a contributor to very disquieting intellectual, moral, and social 

trends. Those trends seem to me obviously undesirable in themselves, 

symptoms of malaise, and they are, perhaps, ultimately threatening to 

freedom over wider spheres than those of special concern to the First 

Amendment. 

The trend of the case law has been away from conceni with the core 

value of the First Amendment. There is what one may be tempted to call 

the eccentric discovery in Virginia State Board of Pharmacy v. Virginia 

Citizens Consumer Cotmcil, Inc. and Bates v. State Bar of Arizona that 

the Amendment protects commercial advertising. It is tempting to 

think such developments are merely reflections of a more general trend 

in which the Constitution becomes diffuse and trivialized at the hands 

of an activist judiciary. But that is not the sole force at work, 

because even as it conquers new domains, the First Amendment seems 
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simultaneously to have gone soft at its center, 

I 
That center or core value I, along with a number of others, 

- identify as the protection of democratic political speech, speech which 

informs and guides the political process essential to a republican 

form of government. Without this form of speech, vital and uninhibited, 

all other freedoms are endangered. With it, other freedoms at least 

have their chance in the competition of ideas, No other variety of 

speech serves that function or can claim that unique relationship to 

constitutional processes. 

The case law has moved away from this central subject of concern 

in two ways. Th~ first, which began well before the era of the Burger 

Court, is the law's extraordinary and, in my view, unjustified tender­

ness, indeed solicitude, for the wellbeing and vigor of subversive 

advocacy. The other, and this is the work of the current Court, is 

the law's all too casual acceptance of federal regulation of democratic 

political speech. It is arguable that the most important First Amend­

ment case in our history was the Court's 1976 decision in Buckley v, 

Valeo, and it was there that the Amendment suddenly went soft at its 

center. 

The Court continues to display softness of another sort with 

respect to what may be called issues of morality and civility. 

Pornography and obscene speech can hardly be thought to lie at the 

center of the First Amendment's concerns. Indeed, to the degree the 

Amendment is about the health of a republican form of government, to 

that degree pornography and obscene speech run counter to its values. 



-4-

The First Amendment does not enforce virtue, but the Court should not 

use it to frustrate legitimate and, I would argue, essential efforts 

of communities to prevent deep erosion of moral standards, to safeguard 

the aesthetic environment, and to set minimal standards for the civility 

of public discourse. The Court has to some degree improved the law 

relating to pornography left it by the Warren Court, though not 

sufficiently. But it has made a shambles of the law of obscene public 

speech. And it has done so explicitly on grounds of moral relativism. 

These are not negligible matters. Any healthy society needs a 

view of itself as a political and moral community. Our own traditional 

view is under attack from many quarters, and it does not help, in fact ·­

it hurts badly, that the Justices, whom Eugene Rostow once called 

"inevitably teachers in a vital national seminar" should have chosen 

to teach the lesson that our attempts. to define ourselves politically 

and morally through law is suspect, and probably pernicious. 

But perhaps it is not entirely surprising that things have come 

to this pass. If it is vulgar to suppose that the Supreme Court 

follows the election returns, the lack of adequate legal theory as an 

anchor makes it inevitable that the Court should follow the Zeitgeist. 

Its tendency is to reflect in constitutional decisions the major cul­

tural currents of the era, and that is particularly likely to be true 

with respect to the First Amendment, which is intimately related to 

activities that register cultural and intellectual shifts first and 

most explicitly. This in turn means that the Court is likely to be 
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particularly responsive to intellectual class tastes, tastes not fully 

shared by, often resisted by, other elements of the society. The 

subject of the relationship between the Court and the intellectual 

class deserves a lecture of its own. But today I can merely state my 

belief that in recent decades the Court has become highly responsive 

to that class and tends, disproportionately, to codify its attitudes 

in the Constitution. In that way, the Court comes to throw the 

powerful moral weight of the Constitution onto one side of disagreements 

about philosophies, values, and tastes that should be settled by 

unhindered democratic debate and choice. 

The thesis that the Court is writing into the First Amendment a 

current social trend in one segment of the society seems consistent 

with what we observe. The law increasingly protects the individual's 

desire for self-expression and gives progressively less importance to 

the social forms and institutions that hold us together and make us a 

community. Correspondingly, the spirit of our age is an almost 

obsessive or narcissistic concern with the self. Commentators 

describe it variously. Tom Wolfe describes The Me Decade. Robert 

Nisbet, looking at the other side, writes of The Twilight of Authority. 

The barren, individualistic hedonism of what has been called, apparently 

seriously, the Playboy philosophy has become a powerful, perhaps an 

irresistible, force. Its power is such that many intellectuals who 

dislike moral relativism .. in the private sphere and who reject it as a 

standard for themselves, their families, and their colleagues, seem 

quick to adopt it as the only defensible public policy and even as a 

constitutional mandate. 
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1 There is an irony in this. The passion for individual autonomy 

-at no matter what cost to other values extends only a little way. 

Increasingly, and without constitutional objection, we deny individual 

freedom in activities that may be called economic, and we do so 

blithely, without requiring any real showing that either the individual 

or the society is benefitted. On the other hand, increasingly, and with 

constitutional support, we demand individual freedom in activities 

that implicate morality, and we do so blithely despite a certainty 

that both the individual and the society will be harmed. Irving Kristol 

summed up the decadence this implies in his observation that we have 

reached the stage where a young girl has a constitutional right to perform 

in an X-rated movie, provided she is paid the minimum wage. 

The political-cultural reflection of this trend is the growth 

of what Lionel Trilling has called "the adversary culture," a culture 

which among intellectuals, he notes has not merely an adversary but a 

subversive intention . It assumes that society is always Philistine 

and repressive and that an adversary posture toward society is good 

for its own sake, This strand of belief will be seen very strongly in 

First Amendment law, though it is most explicit in the opinions of 

Justice Douglas. A preference for unrest and dissent is there plainly 

stated. 

Our civilization has always stressed the individual but never 

before have we regarded his right to follow his own line of development 

or deterioration as so sancrosanct as we do now. The right to free 

expression of the self is powerfully at work throughout First Amendment 
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law, in the political speech cases as in the obscenity cases. Both 

_in the society and in the law we see a corresponding distrust of govern­

ment; distrust of private centers of power; disdain for what may be 

called conventional or bourgeois values; moral relativism; tenderness, 

if not fascination, with radical, violent politics; weariness with 

traditional democratic politics; and, generally, an inversion of 

First Amendment values. These seem to me the characteristics of a 

body of law and a society in considerable trouble. 

I do not want to overstate the matter. The trends I have des­

cribed are strongly resisted by other strains of thought and feeling. 

The outcome is very much in doubt. What is troublesome is that the 

Court, by misunderstanding a crucial part of the Constitution, has 

put the First Amendment largely on the wrong side of the struggle. 

If it were correct to say that the Court necessarily follows the 

spirit of the age, there would be little worth talking about. But 

the Court does not merely passively register trends; it assists 

powerfully in strengthening or countering them. It has will, motion, 

and intelligence of its own. It is an active agent in our culture as 

in our polity, and its intellectual and moral weight has influence 

both obvious and subtle throughout our lives. That is why it is worth 

talking .about. 

I begin with a brief suggestion of what I believe to be the major 

premise of an appropriate theory of the .First Amendment. Then I will 

trace the implications of that theory in three important and active 

fields of First Amendment law: the freedom of the press; pornography 

and obscene speech; and political speech. 
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First Amendment Theory 

It is now clear, thanks to the excellent historical researches 

of Leonard Levy and Walter Berns, that the Framers of the First 

Amendment had not thought through what they meant by freedom of speech 

and of the press. Neither the text nor the legislative history of the 

amendment tells us much of value today. 

The Framers were not libertarian. We have had, of necessity, to 

invent a rather more liberal First Amendment than the one they intended. 

The reason is clear. The Constitution provides for a republican form 

of government, which is meaningless unless citizens are free to 

discuss and to write about political men and issues. Freedom of 

political speech follows directly from the structure and functions of 

the government the Framers created. This is the form of constitutional 

construction employed by Chief Justice Marshall in McCulloch v. Maryland, 

used by James Madison in arguing against the Sedition Law on First 

Amendment grounds, and made fully articulate by my colleague, Charles 

Black. We should have had to arrive at the judicial protection of 

political speech even if there were no First Amendment. 

Commonly, there is something around a core, and political speech 

would have little sustenance without a large degree of protection for 

the transmission of news and information relevant to the political 

process. But there is no occasion, on this rationale, to throw con-

stitutional protection around forms of expression that do not directly 

feed the democratic process. It is sometimes said that works of art, 

or indeed any form of expression, ar•capable of influencing political 
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attitudes. But in these indirect and relatively remote relationships 

to the political process, verbal or visual expression does not differ 

at all from other human activities, such as sports or business, 

which are also capable of affecting political attitudes, but are not 

on that acco\lllt immune from regulation. 

That is at least the beginning of a theoretical structure for the 

law, at once filling out the First Amendment and confining its scope. 

I will be bold enough to suggest that any version of the First Amendment 

not built on the political speech core, and confined by, if not to, it, 

will either prove intellectually incoherent or leave judges free to 

legislate as they will, both mortal sins in the law. 

We turn now to three subjects of current interest. 

Freedom of the Press 

Discussion of press freedom is obligatory because the press has 

made it so, Not a week goes by without thunderings from the journalistic 

corps that their freedoms are under assault. Articles appear at 

regular intervals with titles like "The Judicial War on the Press" or 

"Judges on the Rampage," 

This is somewhat curious since it seems plain that the press has 

done quite well before the Burger Court. In Pentagon Papers the press 

was permitted to publish state secrets it knew to have been taken from 

the government without authorization, In Miami Herald Publishing Co, 

v. Tornillo the Court struck down a right-of-reply statute that had 

significant scholarly support, In Cox Broadcasting Corp. v. Cohn a 
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statute prohibiting publication of a rape victim's name was held invalid. 

-In Landmark Communication v. Virginia the State was held disabled from 

punishing publication of material wrongfully divulged to it about a 

secret inquiry into alleged judicial misconduct. 

In some of those cases, it is possible to believe, the press won 

more than perhaps it ought to have, though not many journalists are 

heard to express qualms, Surely, however, Pentagon Papers need not 

have been stampeded through to decision without either Court or counsel 

having time to learn what was at stake. The New York Times which had 

delayed publication for three months was able to convince the Court 

that its claims were so urgent, once it was ready to go, that the 

judicial process could not be given time to operate, even on an ex­

pedited basis, And one may doubt that press freedom requires permission 

to publish a rape victim's name or to publish the details of an in­

vestigation which the State may lawfully keep secret, These cases 

are instances of extreme deference to the press that is by no means 

essential or even important to its role. 

The press has achieved special status in other ways, A newspaper 

was free to publish on its front page that an American submarine had 

succeeded in tapping an undersea Soviet military cable. The submarine 

had to be recalled and the tap permanently discontinued, Had an ordinary 

citizen communicated that information directly to the Soviets, he would 

have been subject to severe penalties. 

As a result of the Federal Election Campaign Act, the press has 

rights of political speech that you and I do not. If we join to buy 
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an advertisement in the New York Times supporting a candidate for 

federal office, we are subject to severe limitations and may not speak 

repeatedly, but the journalists on the paper, its columnists and 

editorialists, may publish as much political advocacy as they wish. 

Yet when the press advances and loses some novel claim it 

responds with an outcry that would lead the uninitiated to suppose it 

was being systematically stripped of centuries-old rights. The fact 

is press freedom is not merely alive but robust, and if there is a 

tiny black cloud on the horizon, its presence is due not to an 

insensitive judiciary but rather to the rhetoric, the mood, and the 

tactics of the press as it addresses a society with valid interests that 

compete at the margins of press freedom. 

What the press has only partially attained, and has come close 

to obtaining completely, is the recognition of a status under the 

First Amendment accorded to no one else. It is the possibility that 

the press will harm itself by succeeding in its demands that troubles 

those of us who think freedom of the press indispensable to democracy. 

The press has narrowly and perhaps not permanently, lost it~ 

claim to special exemption from the legal process granted few others: 

immunity from grand jury subpoena in Branzburg v. Hayes; exemption from 

subpoena to produce documents in camera upon demand of the defendant 

in a criminal trial in Farber; freedom from search warrants in Zurcher 

v, Stanford Daily News; and now pending in the Supreme Court is a claim 

in the libel action of Herbert v. Lando of freedom from inquiry into 

editorial decisions during pretrial discovery. 
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The basis of the press position is necessarily that the press 

clause of the first Amendment gives greater freedom than the speech 

clause, a proposition that is textually and historically dubious, 

to say the least. This claim is dubious as well because it requires 

legislative and judicial definition of who is or may be "the press," 

But legal definition of "the press" is, in effect, governmental licensing 

that enlists the First Amendment in support of the very system it was 

supposed to prevent. 

Should the press succeed in gaining the full scope of the special status it 
seeks, the rhetoric will be heard that with privilege comes responsibility. 

Histo~ically, such rhetoric has been effective, and it is likely to 

be all the more so in an egalitarian age. Special responsibility 

will mean some form of content control. The example of federal 

regulation of the electronic media is ready at hand, it is by no means 

certain that the First Amendment anomaly of a free print media and a 

regulated electronic media will either persist or ultimately be re-

solved in favor of freedom for both. Instead of claiming special 

exemption and privilege, leaving itself isolated and so vulnerable, 

the print media might do better to join the attack on federal regulation 

of the electronic media and to resist governmental limits on political 

speech such as those upheld in Buckley v. Valeo. Freedom is safer 

when shared than when possessed exclusively. It is better to have 

allies than, at best, envious and resentful bystanders. 

Yet the press enters this phase of its struggles with an adver­

sarial spirit that runs the risk of converting potential allies into 

antagonists. Much of the press explicitly claims for itself the position 
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of an institutional adversary to other institutions, including govern-

_ment, and, through government, to many of society's legitimate concerns. 

This has been made as a formal, legal argument by CBS in the libel 

suit brought against it, Barry Lando, and Mike Wallace by Colonel 

Herbert, who claims that he was defamed by 11 60 Minutes." Although 

New York Times v, Sullivan, long regarded as a great press victory, 

makes malice or reckless disregard of truth the relevant issue, CBS 

claims that plaintiff's discovery into its editorial judgments to 

determine these things violates the First Amendment, The brief argues 

that the Constitution established a contest between press and govern­

ment in the same sense that the Marquis of Queensbury established 

boxing: the natural antagonism was always there, only the rules 

were lacking. It follows, since no one has special privileges in a 

fair fight, that because the press may not as of right demand dis­

closure of its internal affairs by government, governmen_t may not 

demand disclosure of the internal affairs of the press. "Government," 

moreover, is defined to include the judiciary, so that courts may 

not order the press to submit to discovery about editorial decisions. 

Perhaps it may prove unwise of the press to tell the judiciary, 

whose protection it seeks, that the judiciary, too, is its natural 

enemy, •· 

The adversarial posture has other dangers. It tends to legitimate 

government assaults on·the press. When Spiro Agnew launched his 

polemic, Eugene McCarthy remarked, "I agree with every word he says, 

but I deny his right to say it," There is something in McCarthy's 
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position, but there would be nothing in it if the press is accepted 

in the role it seeks as an adversary for all seasons. 

The press, then, has fared very well in the Burger Court. The 

dangers to it are shadowy and remote, but such as there are arise 

more from its own tactics and demands than from any other source. 

Pornography and Obscene Speech 

Not many years ago we would have thought a scene in which the 

Justices of the Supreme Court of the United States donned their robes 

and gathered in solemn conclave to ponder and subsequently to write 

learned opinions about photographs of human genitalia or the propriety 

of barracksroom curses at a P.T.A. meeting belonged in the theater 

of the absurd. If we retain any sense of the incongruous, we will 

conclude that it still belongs there. 

The Court has been drawn into this stultifying endeavor on 

false premises: the notion that the First Amendment protects 

individual autonomy as such, or the notion that finding an idea buried 

in it redeems the pornography or the obscenity, Neither of these 

notions withstands analysis. 

Almost unlimited personal autonomy is defended in this area by 

the shopworn slogan that the individual should be free to do as he 

sees fit so long as he does no harm to others. The formula is 

meaningless. It derives, so far as I know, from John Stuart Mill's 

On Liberty, which purchased a spurious air of philosophic certainty by 

an arbitrary and indefensible definition of what people are entitled to 
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call harm. This strain of liberalism holds that only physical or 

_material injury is entitled to be noticed by the law. Thus, for 

example, the Court tends to assume that it is not a problem if 

willing adults indulge a taste for pornography in a theater whose 

outside advertising does not offend the "squeamish," The assumption 

is wrong, The consequences of such "private" indulgence may have 

public consequences far more unpleasant than industrial pollution. 

The attitudes, tastes, and moral values inculcated do not stay behind 

in the theater, 

A change in moral environment -- in social attitudes toward sex, 

marriage, duties toward children, and the like -- may as surely be 

felt as a harm as the possibility of physical violence. The Court 

has never explained why what the public feels to be a harm may not 

be counted as one. 

The notion that expression must be protected if, in addition to 

pornography or obscenity, it contains an idea is equally unsupportable. 

The idea may be expressed in innumerable other ways, Just as the 

First Amendment has been held to allow restrictions as to time, place, 

and manner, it hardly seems dangerous to say that ideas may be 

expressed in many ways, but not in a context of the obscene. 

The modem Court makes very little effort to grapple with the 

problem. It assumes that inhibitions on pornography or obscene speech 

are dangerous to freeddm ·generally and so must be kept to an absolute 

minimum. It seems not to remember that for better than a century and 
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a half this Republic did suppress just such material, either through 

law or through moral censure so severe as to have the effect of law, 

and that that suppression never remotely threatened liberty generally. 

When the Burger Court, by only a five-to-four vote, allowed some 

minimal control of pornography in Miller v. California, there was an 

enormous outcry about censorship, But, in truth, the Court did not 

put political speech or serious speech of any kind in danger. You 

will recall that the trier of fact was required to find each of three 

things before pornography could be banned or its purveyors punished: 

"(a) whether 'the average person, applying contemporary community 

standards' would find that the work, taken as a whole, appeals to 

the prurient interest •. (b) whether the work depicts or describes, 

in a patently offensive way, sexual conduct specifically defined by 

the applicable state law, and (c) whether the work, taken as a whole, 

lacks serious literary, artistic, political, or scientific value," 

Yet even that test appears to have made it impossible for communities 

to control the torrent of pornography which earlier decisions had loosed 

upon them, Perhaps that is because there is always a professor around, 

and a judge to believe him (which reminds one rather of P.T. Barnum's 

dictum}, that the purest pornography is actually a profound parable 

about the decline of capitalism, Or perhaps it is because a flood of 

pornography does change moral and aesthetic standards; we become 

habituated to an environment which we originally wished to avoid. 

Perhaps there is no way back, but the Court ought not to prevent us 

from trying to find one. 
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The Court has proved even less able to cope with the problem of 

_ obscene speech. Cohen v. California threw First Amendment protection 

around a man who wore into a courthouse a jacket bearing words which 

suggested that the reader perform an act of extreme anatomical im­

plausibility with the Selective Service system. Rosenfield v. New 

Jersey, Lewis v. New Orleans, and Brown v. Oklahoma involved the rude 

suggestion of incestuous relationships (in words popular in universities 

a few years back) by, respectively, a man addressing a school board, 

a woman addressing police officers arresting her son, and a man 

talking about policemen at a meeting in a university chapel. In all 

cases the language was not casual but intentionally assaultive. Rosenfield 

and Brown were remanded for reconsideration in the light, if you can 

call it that, of Cohen v, California, while Lewis was remanded for 

consideration of overbreadth in the statute, and, when the case returned 

to the Court, it was disposed of on overbreadth grounds, 

The Court has articulated no better grounds for these decisions 

than the dangers of the slippery slope and moral relativism as a 

constitutional command, Justice Harlan, writing for the majority in 

Cohen, expressed both ideas, He said "the principle contended for by 

the State seems inherently boundless. How is one to distinguish this 

from any other offensive word?" One might as well say that the negligence 

standard is inherently bol.llldless, for how is one to distinguish the 

utterly reckless driver from the safe one, The answer in both cases is 

by the common sense of the community. Almost all judgments in the law 
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are ones of degree and there is no warrant in that fact to prevent 

communities from exercising any control whatever over what may be said 

or written in public, Harlan's other remark was a classic: "one 

man's vulgarity," he said, "is another's lyric." On that ground, it 

is impossible to see how law on any subject can be allowed to exist. 

These cases might better have been decided the other way on the 

ground of public offensiveness alone. That offensiveness had nothing 

to do with the ideas expressed, if any ideas can be said to have been 

expressed at all, But there are other, perhaps weightier reasons, 

why the Court should not interfere in community efforts to control 

such language, If the First Amendment relates to the health of our 

political processes, then, far from protecting such speech, it offers 

additional reason for its suppression, 

That claim is probably unconventional, so I will say a word or 

two about it. George Orwell noted the connection between politics 

and language, They interact and each affects the quality of the other. 

He wrote of meaningless language as reducing the speaker and the 

listener's awareness and said "this reduced state of consciousness, if 

not indispensable, is at any rate favorable to political conformity." 

The effect is not one way: "But if thought corrupts language, language 

can also corrupt thought," And he said, writing in 1946, "one ought 

to recognize that · the present political chaos is connected with the 

decay of language, and·that one can probably bring about some improve-

ment by starting at the verbal end," Orwell was talking about ugly, 
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inaccurate, and slovenly language that impeded thought, not about 

anything remotely resembling the obscenities that have since debased 

public discourse. This language the Supreme Court dealt with in these 

cases, is notmerely the language of inaccurate or slovenly thought. It is also 

the language of mindless assault. Alexander Bickel reminded us that 

"There is such a thing as verbal violence, a kind of cursing, assaultive 

speech that amounts to almost physical aggression, bullying that is 

no less punishing because it is simulated." He also said that "a 

marketplace without rules of civil discourse is no marketplace of ideas, 

but a bullring," Use of such language reduces or eliminates meaning, 

and there is no reason whatever for the First Amendment to protect it. 

Political Speech 

In assessing the work of the Burger Court one must, in fairness, 

make allowances for the legal tradition it inherited. To appreciate 

the inadequacy of that tradition it is instructive to reread the old 

cases and to see the poverty of the arguments with which both majority 

and dissenters sustained their positions. This would probably be 

generally conceded as to the majority opinions in cases like Abrams, 

Gitlow, and Whitney, but in fact the superiority of the famous dissents 

by Justices Holmes and Brandeis is almost entirely rhetorical. Holmes' 

position lapses into severe internal contradition, while Brandeis' 

dissents are less arguments than assertions. 

But these dissents gave direction to, and may be said to have 

shaped, the modern law of the First Amendment, including its strange 
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solicitude for subversive speech. The crux of the Holmes-Brandeis 

position was that advocacy of the forcible overthrow of the government 

or of law violation could not be punished by law unless there could 

be shown a clear and present danger of success or imminent, serious 

harm. There is some doubt even about the proviso for Holmes could 

bring himself to write in Gitlow, and Brandeis joined him, that, "If 

in the long run the beliefs expressed in proletarian dictatorship 

are destined to be accepted by the dominant forces of the comn11.mity, 

the only meaning of free speech is that they should be given their 

chance and have their way," 

The statement defies explanation. This in a case where the 

defendant proposed violent action by a minority in order to institute 

dictatorship? What of the Holmes-Brandeis argument in Abrams for 

competition in the marketplace of ideas? Is the only meaning of free 

speech that men may use it to rally enough force to put an end to the 

marketplace? Why are the "dominant forces of the community" who 

enacted the New York criminal anarchy law under which Gitlow was 

convicted not to have their way? There is a terrifying frivolity in 

Holmes' statement, It argues that, according to the fundamental law of 

our nation, the theory of Marxist dictatorship imposed by force is at 

least as legitimate as the idea of a republican form of government. 

That political relativism was certainly foreign to the Founders' 

thought, and ought to -remain foreign to ours. 

The Holmes-Brandeis position held that virtually the only harm 

caused by speech that society can protect itself against is the pros-
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pect of imminent violence. After much wavering, through such cases 

as Dennis and Yates, that reading was imposed upon the First Amendment 

in the last year of the Warren Court in Brandenburg v . Ohio. 

Brandenburg's conviction could have been reversed on other grounds, 

but the Court seized the occasion to announce the rule, rather dis­

ingenuously attributed to Dennis and other cases, that "the constitu­

tional guarantees of free speech and press do not permit a State to 

forbid or proscribe advocacy of the use of force or law violation 

except where such advocacy is directed to inciting or producing imminent 

lawless action and is likely to incite or produce such action." 

The Burger Court adhered to this rule in Hess v. Indiana, freeing 

a student who had been involved in an antiwar demonstration that 

blocked a public street, When the sheriff and his deputies cleared 

the street, Hess was heard to say in a loud voice to the crowd, "We'll 

take the (expletive) street again (or later)." The Court said, "at 

worst, it amounted to nothing more than advocacy of illegal action at 

some indefinite future time," and that was insufficient under 

Brandenburg. 

Hess and Brandenburg are fundamentally wrong interpretations of 

the First Amendment. Speech advocating the forcible destruction of 

democratic government or the frustration of such government through 

law violation has no value in a system whose basic premise is demo­

cratic rule. Speech of that nature, moreover, poses obvious dangers. 

If it is allowed to proliferate and social or political crisis comes 
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once more to the nation, so that there really is a likelihood of 

imminent lawless action, it will be too late for law. Aside from that 

possibility, it is well known that such speech has been and is used 

to recruit persons for tmderground activity, including espionage, 

and for terrorist activity. More dangerous is the lesson that our 

form of government is not inherently superior to any other , Like 

pornography, it is held to be a matter of taste. A nation which comes to believe 

nothing about its fundamental principles of organization is unlikely 

to show determination in defending them. It is unlikely to display 

high political morale or cohesiveness. It may not have a very high 

chance of survival either. 

If what I am saying seems odd to you, out of step with the in­

tellectual tradition in which you have been reared, it is probably 

because you have been raised to think Mill's On Liberty a self-evident 

body of truth , Gertrude Himmelfarb's brilliant book shows that 

Mill himself usually knew better. She quotes him on one of his better 

days, 

In all political societies which have had a durable 

existence, there has been some fixed point; something 

which men should agree in holding sacred; which it 

might or might not be lawful to contest in theory, 

but which no one could either fear or hope to see 

shaken in practice; which, in short (except perhaps 

during some temporary crisis), was in the common 
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esti.mation placed above discussion, And the necessity 

of this may easily be made evident, A state never is, 

nor, until mankind are vastly improved, can hope to be, 

for any long time exempt from internal dissension; for 

there neither is nor has ever been any state of society 

in which collisions did not occur between the immediate 

interests and passions of powerful sections of the people. 

What, then, enables society to weather these storms, 

and pass through turbulent times without any permanent 

weakening of the ties which hold it together? Precisely 

this--that however important the interests about which 

men fall out, the conflict does not affect the funda­

mental principles of the system of social union which 

happen to exist; nor threaten large portions of the 

community with the subversion of that on which they have 

built their calculations, and with which their hopes 

and aims have become identified. But when the question­

ing of these fundamental principles is (not an occasional 

disease, but) the habitual condition of the body politic; 

and when all the violent animosities are called forth, 

which spring naturally from such a situation, the state 

is virtually in a position of civil war; and can never 

long remain free from it in act and fact. 

Alexander Bickel made a similar point in questioning the validity 

of the Holmes~Brandeis marketplace metaphor for the competition of all 
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ideas and suggesting that there must be some limit to what we are 

willing to have discussed. Bickel wrote: "If in the long run the 

belief, let us say, in genocide is destined to be accepted by the 

dominant forces of the community, the only meaning of free speech is 

that it should be given its chance and have its way. Do we believe 

that? Do we accept it?" Bickel went on to ask "whether the best 

test of the idea of proletarian dictatorship, or segregation, or 

genocide is really the marketplace, whether our experience has not 

taught us that even such ideas can get themselves accepted there • 

To engage in the debate is to legitimate the idea, and, as Bickel 

remarked, "Where nothing is unspeakable, nothing is undoable." Since 

then we have had the proposed Nazi march in Skokie, the ACLU's defense 

of it, and a remarkable assumption by the media and the legal order 

II 

that Nazi ideology is constitutionally indistinguishable from republican 

belief. The fundamental issue raised by Skokie is not the affront 

to the Jewish citizens there, though that is serious enough; it is 

whether a creed of that sort ought to be allowed to find voice any­

where in America. 

Let me turn now to the other side of First Amendment weakness in 

our time, the willingness to let government regulate ordinary political 

speech and thus influence the outcomes of democratic processes . The 

1976 decision in Buckley v. Valeo upheld portions of the Federal Election 

Campaign Act limiting individual contributions to political candidates 

to $1,000 per candidate per election and $25,000 overall in an election, 
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requiring reporting and disclosure of individual political expenditures, 

_ and establishing the Federal Election Commission. The Court struck 

down limits on campaign expenditures by candidates and by individuals 

supporting candidates but not coordinating their activities in any 

way with the candidate. 

Many people see the statute as merely an anti-corruption measure. 

In fact, it goes far beyond anything required to limit corruption. 

Its real effect, and in major part its intention, is to limit and distort 

political speech. The hard fact of modern politics is that without 

money there is no speech. Money is to speech today as a raised 

platform was to speech during the Lincoln-Douglas debates: without 

it the candidate is heard by only a tiny fraction of the potential 

audience. Money is crucially important to those without the advantages 

of incumbency, particularly to new and unknown movements . Contrary 

to col!Dilon belief, Eugene McCarthy's 1968 New Hampshire primary campaign, 

which helped persuade Lyndon Johnson not to stand for reelection, 

was extremely expensive. McCarthy spent $12 per vote he received ($18 adjusted 

for inflation), and would have been unable to mount that campaign under 

today's law. He could have made the expenditure; he could not have 

raised the money with the contribution limits. 

The Court held that expenditure was speech but that contributions 

were not entitled to the same First Amendment protection. Two aspects 

of the latter holding ·require comment. The first is the unpersuasive­

ness of the reasoning that contribution limits do not significantly 
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impinge upon First Amendment concerns. The second is the nature and 

_the magnitude of the governmental interests allowed to override the 

speech interests. 

The Court's per curiam opinion said of expenditUTe limits, which 

it found unconstitutional, that "A restriction on the amount of money 

a person or group can spend on political communication during a 

campaign necessarily reduces the number of issues discussed, the depth 

of their exploration, and the size of the audience reached." But 

limits on contributions are limits on expenditures. Yet the Court 

also said, "By contrast with a limitation upon expenditures for 

political expression, a limitation upon the amount that any one person 

or group may contribute to a candidate or political committee entails 

only a marginal restriction upon the contributor's ability to engage 

in free communication. A contribution serves as a general expression 

of support for the candidate and his views, but does not communicate 

the underlying basis for the support." 

This is to view contributions as speech only because they are 

symbolic. If that were the only sense in which a contribution is 

speech, a limit of $1 would be constitutional. But that is not the 

sense in which contributions are speech. The symboli~ function is 

often totally absent, as when a contributor wants to preserve anonymity 

because his support, if known to his associates, would be unpopular. 

The important function·of the contribution is to increase speech that 

the contributor agrees with, speech that is more persuasive than his 
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own voice could ever be, speech by a political leader or one in the 

process of becoming a political leader in a way the contributor can 

never be or does not wish to be. It was wrong of the Court, therefore, 

to denigrate this fWlction with the irrelevant remark that ''the 

transformation of contributions into political debate involves speech 

by someone other than the contributor." It might as well be said that 

a restriction on an owner's ability to rent his auditorium for 

political debate is of slight First Amendment interest because it 

involves speech by someone else. The contribution limit directly 

inhibits the contributor's ability to have his political opinions 

expressed forcefully by a candidate who will be heard in the forum 

where it coi.mts most. It also inhibits the efforts of candidates 

to make themselves heard by requiring that more time and money be spent 

raising money. There is no escaping it--the contribution limits 

are direct limitations upon the amoi.mt and effectiveness of political 

speech, 

Let us look at the other side, the governmental interests which 

were said to be weighty enough to permit this limitation on speech. 

Though other interests were urged, the Court found the Act's primary 

purpoae aufficient to sustain it--to limit corruption and the appearance 

of corruption resulting from large individual financial contributions. 

'fflose are very strange reasons. The limit of $1,000 now worth $600 or 

$700 because of inflation, is impossibly severe. In a presidential 

election, for example, it is impossible to imagine that anything could 

be bought for a hundred times that sum. It is much too low a figure 

even for elections for Senate and House seats. 
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The threat of the actuality of corruption could have been met 

entirely by a disclosure requirement, and the threshold for disclosure 

_ should be auch higher, at levels where it is at least reasonable to 

think that influence might be bought and sold. 

Even odder is the Court's argument that even if contributions 

over $1,000 do not in fact lead to corruption, they may be forbidden 

because to some of the public there may be an appearance of corrup­

tion. That rationale is reminiscent of the heckler's veto. The 

First Amendment should never give way to that kind of pressure, and here 

the pressure was largely imaginary. The Court engaged in a preemptive 

sacrifice of political speech to avoid the possibility that some would 

think there waa corruption. Both the precedent and the Court's casual · 

acceptance of i·~sufficient reasons to constrict democratic processes 

are deeply worrisome. 

The statuta and the decision have shifted political power in 

America toward those with leisure to engage in political activity, 

toward labor unions who have both manpower to offer and are permitted 

unlimited political activity in circumstances that make them far more 

effective than corporate activity, toward journalists and those with 

free access to the media, toward candidates with great personal wealth, 

and toward incumbents who have thoughtfully provided themselves with 

political reaources at government expense. Many of these shifts were 

intended by the groups favored. 

One of the more ominous aspects of the decision is that it leaves 

in place a federal agency empowered to regulate the details of political 

speech and also a highly complex statutory and regulatory framework. 

The Federal Election Co11111ission is heavily influenced in its regulations 

and rulings by Congress, which has reserved to itself the power to veto 
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regulations by resolution of either House. Observers of the Commission's 

work report that it is particularly repressive with respect to independent 

political expenditures. Although the Supreme Court said that independent 

expenditures could not constitutionally be limited, the Commission has 

ruled that if two people join to purchase a newspaper or television 

advertisement, they become a political committee, their expenditures are 

viewed as contributions to the committee, and they may not spend more 

than $1,000 apiece. 

My colleague, Ralph #inter, who instituted the challenge to the 

Act, points out another troublesome aspect. The statute and regulations 

now constitute so complex and technical a body of law that First Amendment 

concerns are distinctly \'Ul.nerable to apparently technical amendments 

whose real-world effects are not understood outside a very narrow circle. 

There is no general public awareness of the danger, very few lawyers 

and Congressman understand it, even though seemingly technical amendments 

can determine the outcome of elections and alter the balance of political 

forces in the nation. 

These are the reasons I think Buckley v. Valeo may have been the 

most iJJportant First Amendment case in our history. It is not reassuring 

to realize that the Amendment fared so poorly and that a power mechanism 

is left in place to do further damage. 

* * 

I have not this afternoon intended to portray an impending cataclysm. 

Trends do not run forever in the same direction. But I have tried to 

suggest that the Supreme Court is making of the First Amendment something 

it should not--in matters of moral consensus, a dissolving agent--in 

matters of political cohesion and vigor, a force for lowered esprit and 

less democracy. Nothing in the text, the history, or the theory of the 



-30-

Amendment requires these unhappy trends. The Court--and we--would do 

well to recall the words of Lord Devlin: ''What makes a society is a 

collllUllity of ideas, not political ideas alone but also ideas about the 

way its members should behave and govern their lives." 

A society that ceases to be a community increases the danger that 

weariness with turmoil and relativism may bring about an order in which 

many more freedoms are lost than those we thought we were protecting. 

A proper theory of the First Amendment makes it a bulwark of rather than 

a threat to a community of ideas. 
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So:ine Jewish Concerns_ Over· Robert Bork 
ROSALIE ZAUS 
Jewish Daily Director National Politics 

LOS ANGELES-The nomination of Federal 
Judge Robert Bork to be an Associate Justice of the 
U.S. Supreme Court has caused concern and anxiety 
within a large segment of the Jewish community 
Bork's background suggests that, if confirmed, he 
could tip the court balance on a wide range of issues, 
including abortion, school prayer, affirmative action 
and the death penalty . 
. _ Several Jewish groups have already announced 

their opposition. 
• THE AMERICAN Jewish Congress said it 

will oppose the appointment because of Bork's stand 
on such issues as privacy, free speech', civil rights and 
church-state separation. 

Theodore Mann, president of the Congress, said 
that President Reagan has made "an explicitly 
ideological decision" in nominating Judge Bork. He 
said it would be a mistake for the Senate to limit its 
deliberations to matters of ethics and technical com­
petence. "The Senate," he added, "has an obligation 
to chart" the · nominee's probable course on ·con­
stitutional law and to.determine whether it is wise for 
the country to adopt that · course." 

Q THE NATIONAL Councii of Jewish Women 
(NCJW) and B'nai · Brith Women have also gone 
public. Irma Gertler, Presiqent ofBBW, called Bork 
"a foe of women's rights as well as the separation of 
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·church and state.'' . . . .. ·: I 
, Explained Gertler, "Bork has spoken out against . 

abortion rights and laws against sexual harassmen~ of 
women, arid · his position on public funding of , 
religious schools threatens the separation of church 
and state." NCJW National President Lenore Feld­
man agreed and issued a press release that read, i~ 
part, ' '. The NCJW is deeply concerned because of 
Bork's public positions on critical issues affecting 
minorities women and the constitutional rights of all 
minorities'. We think the Supreme Court requires a 
balanced rather than an extremist view of our society; 
therefore Judge Bork is a poor candidate for a seat on 
the highest court of the land." 

While other major Jewish organizations like the 
Anti-Defamation League and The American Jewish 
Committee have declined to make statements at this -
time.,.;ihey have indicated that the matter is being 
studied. David Lehrer, ADL Counsel of the Western 
States, told The Jewish Daily, " In general we would 
be deferential to the prerogatives of the President in 
making such an appointment but we are waiting to see 
what unfolds. " 

And The American Union of Hebrew Con­
gregations has already scheduled a series of meetings 
to consider the nomination. 

In a telephone interview, Albert Chemin, Execu­
tive Director of the · National Jewish Community 
Relations Advisory Council (NJCRAC) told The 
Jewish Daily that his group (which serves as an 
umbrella for ADL, The Committee, The Congress 
and a host of other'national Jewish organizations) was 
carefully evaluating the appointment in hopes of tak­
ing a definitive position by September. 

Senate Democrats have reached a tentative agree­
ment to start confirmation hearings · Sept. 15, and 
hearings on the controversial nomination are ex­
pected to last several weeks making it unlikely the 
high court will start its 1987 term on Oct. 5 with a full 
•complement of nine justices. 

Chemin said that under the chairmanship of Dan 
Shapiro, a former Dean of New York University 
School of Law, an initial meeting involving executive 
board members and representatives of several mem­
ber organizations has already been held, "We are 
concerned about how Bork's appointment will affect 
the balance of the Supreme Court in deciding issues 
impacting particularly on the Bill of Rights and 
specifically on ·the First Amendment," stated 
Chemin, "and so .we will do a comprehensive and 
careful evaluation of his background, legal opinions, 
speeches and articles." 

Bork is known as a prolific writer, and the Library . 
of Congress has been assigned to compile all of Bork's 
opinions, articles· and lectures. . , .. . 

Chemin is especially concerned because of the lon­
gevity of such an appointment. "Unlike a C_abinet 
appointee who. serves for four to eight years at the 
pleasure of the President, such an appointment is for a 
lifetime . and . must, therefore, be scrupulously 
screened, and for this reason the U.S. Senate must 
have a cerequal function with the President in advis­
ing and 'consenting to the . nomination," be _said. 
Chemin acknolwedged that NJCRAC's position· 
would also ·be influenced by · other non-Jewish . 
national organizations like the ACLU and People for 
the American Way. · · :, ,.-~ ... ,~ - · _,. __ -- .~~·::_., .J ' 
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Meanwhile Jewish groups are:'not standing alone· ~s 
Bork's nomination gathers a backlash of other oppo~i­
tion. The media bas jumped on Bork for cbara~tei:iz-

. ing them as ."b~avily left liberal" ; with "egali~a~an 
and permissive ~ values." . The National Assoc1at1on 
for the Advancement . of Color.ed . People and , The 
National Education Association announced they 
would fight it, ·and liberal lobbying groups also sp~ang 
into action. Senator . Joseph .. Biden, the Judiciary 
Committee Chairman and a c~didate for the De~er 
cratic Presidential nomination, · reportedly promised 
to lead the battle against Bork ii:i'the Senat~. He ~as 
been joined by other liberal ·1awmakers mclud1~g 
Senator Edward M. _Kennedy (D-Mass.) who sa~d, 
"Robe-rt Bork's America is a land in which women 
would be forced into back-alley abortions, blacks 
would sit at segregated lunch counters, rogue police 
could break down citizens' doors in midnight 
raids .. .. " 

Liberal Jewish leaders have expressed similar con­
cerns that the broadening of constitutional liberties 
during the last 30 years, due in large measure to Sup­
reme Court decisions, could be reversed to the detri­
ment of America's Jewish minority. And as a 
reflexive reaction, they tend to be distrustful of a , 
nominee who has been embraced by political conser­
vatives including the Christian Right. 

Not all Jewish groups agree. Agudath Israel of 
America, a politically astute and activist group which 
represents the right wing of the American Orthodox 
Jewish community, expects to support Bork. David 
Zwiebel, Director of its office of Government Affairs, 
told The Jewish Daily, "We are positively inclined to 
the nomination." 

He · said, "While we are still researching his 
opinions, everything suggests that we will support 
Bork ... His intellectual and legal ability make him 
more than eminently qualified and he is a conserva­
tive in an era when conservatism would be beneficial 
to our community." 

Zwiebel noted that Agudath Israel agreed with 
Bork on most issues including abortion and affirma­
tive action. He also questioned the validity of the 
charge that Bork supported government aid to private 

, schools. "While we agree with that principle, we have 
so far found nothing to indicate his position one way 
or another and we wonder how that perception came 

·to be." 
Would Bork necessarily shift the balance of the 

Supreme Court which is now vie~e? as ev~nly 
divided on issues of concern to the Jewish estabhsh­
ment? Can there be an accurate prediction of a jus­
tice's voting record when elevated to the Supreme 
Court? Chemin answers both questions affirmatively. 
He acknowledges exceptions like Justice Blackmun 
who, when tapped by former President Richard Nix­
on was expected to be a "Gold Dust Twin" of cer 
ap~ointee Warren Burger; and who turned out to be a 
:onsistent defender of . the Bill of Right. But he 
!xplained the difference: "Blaclcinun was a practicing 

Jawyer accustomed to considering cases on ~ 
individual basis.· Bork is aii academician whose 
approach tends to be more ·rigid .and ideological. Bork . 
has already asserted his positions and hi·s philosophy 
for the public record." 
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Sen, Paul Simon (D~III.), a presidential nominee, 
agreed, saying, "The Court should not be a pendulum 
that swings back and forth depending on the ideology 
of the President." 

However, others disagree that Bork' s rulings can or 
should be predicted. An editorial in the prestigious 
Baltimore Sun read: ·-; .. 

"What the Senate should determine is whether 
Judge Bork is suited by temperament, legal 
scholarship and experience to sit on the nation's 
highest tribunal. To attempt to anticipate his future 
opinions is a fool's errand . ... The Se.nate ought to 
give Judge Bork a fair and judicious· hearing, 
especially in light of the significance of his appoint­
ment. Its final decision will reflect as heavily on the 
Senate as on the nominee." 

Yet another legal analyst stated: "From the harsh 
rhetoric from his opponents, one would · think that 
Bork wants to turn the court into a ''right-wing 
legislation-that he is a conservative activist in the 
same way Justice William Brennan is a liberal.one. 
Such activists do exist. Bork is not one of them. 

His opponents say Bork favors "compulsory 
pregnancy" -implying tht he would order states to 
outlaw abortion. But he opposed the 1981 Human 
Life Bill in Congress that would have had that effect. 
He also criticized the Supreme Court's 1973 decision 
upholding abortion for the same reason-that it went 
beyond the Constitution. That view is shared by many 
scholars on both left and right, including Watergate 
prosecutor Archibald Cox. 

If Bork were truly a "reactionary," the Senate 
would not have voted unanimously to confirm his 
1982 nomination to the nation's second most power­
ful court. The Supreme Court would not have upheld 
every one of the 100-odd majority opinions he has 
since written: Sen.Joseph Biden, D-Del., would .not 
have said last year that if Bork were nominated to the 
high court "I'd have to vote for him" even if liberal 
groups "tear me apart." : <'••:( 'c • 

• No essential issue has · changed since, and the 
liberals ' cannot win an honest debate against judicial 
restraint. Th_ey are reduced to playing politics and 
portraying Bork as a menace.'' · ·;'") · .;. .: 
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fr .. ,::: :.11 o,·or tlir ro\11,try. :1J1<l I think it is n good g11rss that they 
i:·,:c :·d tr, 1·r,·irw t l1:1t <·11tirC' firl<l. '\\.lwther tl1e\' '"ill confirm .;one m:-i.n. 
r,·'. . ,·nt0 " r.:· mon to <-omc: ot hrr position, I do not kno,,. 

~ c:n:1:.-1r Tc:'\:--:1-:Y. Do YO\l th i11 k tl1i\t \'OIi rou1<1 s i~n :1 hriE'f tl1:1t 1Y:1-; 
.. ·01 ,:-:lc;tc•nc "·ith your J~er3onn1 ,·iC'ws?' · 
:'-f, . D (1 r.1~ . I thin], I c:i.n . Se>11:.tor . nn<l I know tl , n.t I 1,:i. ,· e . 
. -.: ,_•11:1t0r Tl·:'\".:o:Y. 1 l1n,·e other qurstions Olli I <1n not \'\";mt to t:i.li:o 

t:1E- r imr· if thrrr :ne otl 1<' r~ who hri.\'C' ()llC'~tions . 
. -.: r, 11:1tor H1-n-~1u. Go ahPncl 
~01~1t0r Tt·:-..-::-,-1:Y. In nn A11gust 1!Ht1 ~ew Tiepublic nrticle )'OU 

c,;, 1)0'-(•d tl10 en:-ictment of the then proposed Interst:ttr Public Accom-
mod:i r inns .\ct. In a sub:;eriuent ]l·ttcr. ~-ou stnt<'<l: . 

TliP prr,pn:,:ect 1_.i:1~Intln11. \\'hie-I, WO\lld C'O<'rce one mnn to nr-c:.ocln!E' wltb 
c:1•,tile r on tiJC' i::-ronnrt tbri[ Iii ., per.:011nl preferenc-p, nre nui re~r11.·dabl1>. n•prE'· 
!- !· !'H is surli nn extrnorctlnnr~ lncuri-lnn Into lncll~ldunl frN'dvm . n11<1 opens nr i.o 
11 1.111 :,:- pO!-!-IIJllitlt:>s o! i:o,·ernmpn tnl coerrlo11 on slmllnr principles. that It oui;llt 
rr, f~ill within the· nn•n wllt:>re lnw is rei;nrded ns lmproJ~r. 

In light of this statrmcnt of your hc-lirfs. I "ou1d like to nsk you n 
fc-1,· cp10stions nbout enforcrmc>nt of the> Civil Rig-hts .\rt. 

~fr. BonK . Senn tor. maY I-- · 
SPn:110r Tr-K:,TL Yes.· 
:\fr. R()m,. I '-ho11ld sn.y tli:it I no longrr Hf!rc-c witl1 tlint nrticlc nnd 

I h:l,·e so,nr otlirr· :irtir]r,.., thnt I no longf'l' ngre>e \\'ith . That hnppens t.o 
hr , onr of tli1 •n1. The> rcnsori I do not n~rec with that nrticle>, it serms to 
nlf' J \'\"' fiS 011 th<· wrong tn('k nlto!!ethcr. It \\'I\S 111\' first nttemrt to 
writr in !lint field . lt S('C'ln"- to Ill(' till' stature hns workrd \'l'l"Y \\'('] nnd 
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l (!ii Il l•{ c, ,,. :111 _\ 11 rul1 ll Ii 11·1tl1 ti1 c· :,:t:tt\llv. ;111d ~('\ '\' tli :1t ll• l'(' proposro 
1 .. . J: . _1 l 11c 111; i1~1: pp11:t 11. 

~ -- 1 .. it,1• :'-!11111.1 ~. ""p :1 ld 1i 1t• :--· 11 [1tor fr /\11: (' :1 l1fc,n, i:1 yil'ld for ju;:.t 
: .. 1.:1 1, 1: 1 :111: li;.." iit c1f l,i :- 1,1,·1·i(l,1:- )_;l ·1;1· rn u, ()tic: . 
'- ·. ,1 !, 1· T1 ·:-- ,d:\' . Yt>- . 
:--: : .. 1!,: :'-! 1T 111 , .. 1. 111if .-, r: 11r,:1li ·h. l1:1\l' t0 Jc.:11·(_• thr cnmmittN· i11 [1 

f, ·, 11. :: :1,:t·c :111d i !1:t ,·l· iu,~: t"v:n nr.t l1 rv<' \',~ry hriL·f qu<:s:io11:-. . 
L, \ r::\ ~ 1.1. fi1:::-t of ::1 1. t i1 :1l J 11:1~ ('111 1, i..J('1:1iily <·111·r1:1 1·agr d :111J 

; -., .i~. ,: I_-. t 1< · r·nlloquy Let11·l•r11 _\'O\ i :11\\l ~ ,·:i: 1t n1 ll :trt i11 \\' l1 icli you 
- ·::\l ·1l , ,,11 ,·t11i,it'tio11. 11l i1cli i~ :1 c·o11,·i<·tiCll1 I sli:tl'l', tlint tli(' Con• 
i-'.1, ·~- i~ :- : ·111 t11< · rqJo5 :tr,:y of tlir po11rr t o d(' ciclr the· j;:..;;11c· of w:-ir 
1· :, i 11 1:,«·v 1t i~ :111 1i 11pn: ! :t11 t ,-t:it r 111r11t 011 _\'O\ i l' p:irt :rnd Oll\' thnt I 
,._( ko: , 1•.· :111d :1ppl:1ud . 

Y r,,. s:1 ; d tl 1:1t tl1i;:. ,1 :1~ jus'. :1 ::clll'l':11 cc,11=' rit utinn :1I co11,·icrion on 
.1 r1 ::· ;:::rt . not on1.• tli :1t yo1 i li:id t l. ou!..'.·!tt 0111 in it~ t:iC'ticnl a='pccts nnd 
l1 ,I', it '" 01ild lie imple1JJrnt ed. I \\ould like- tu otlc•r one pos5il.ile nwnns 
d ii:: plrrnl'ntin:,: it. one· tlint l rr1·t:1i11ly hope \\'t> " ·ill m·Yer n.•:=ort to. 
r,:,, t:.:lt ] l1oi)•.· t l1:1t the· lt1lnic:\nt of ~ood,,i ll tli:-11 l1:1s krpt tlir Go\'• 
c·:·1, :r1c·nt ,, 01 l,i11 g for so long ,rill prL'H.'ll\ _11, froll1 l'\'<•r n 1soding to, 
i ", ,'. it. i::: t li,· si111pl0 :ict of 011,:, Cli:1111h0 1• of thr C'ongrl'S.S. ritl1er thP 
l I (;::;.., nr t :i r· ~c:nr.te. fail illµ- to cnnrur i11 nn npproprintion bill to 
-11J 11il y the fonds to continm: hostilities . 

1: , 1, nulcl src, n1 to me. :ind I \\"Ollld like- to :1~k \'0\1 ,,·hnt \·our nttit\lrle 
11·u,1ll1 Lio. that t h is would :-:imply be tlH' end n f it. if eitli"rr th0 Housr 
or :3c•n :it r clicl not nppron n11 npproprintion Liill or did not net Oli it 
one 11": \ \" cir t he ot hrr. 

~Ir. i~or:E . Srn:1tor, I must sny I rC'nlly h:1Ye not s111died thi:.. nspcrt 
<,f the fl\JC :cti on nt nll. '\\'lint \\'e lrnH, " ·hat the SP1rntor Imel there>. is 
! i, ,: I ,\·:1 , n d iscnss.11 1t on n p:1nel. nnc1 the pnnr1 wns nbont the Cnm· 
l,r,di;1 n in cursion, nnd I \\":1S mc1ely sug~c~ring the rnngr of p0wers. 
tk1t I th o11;l 1t the Constitution suggested \\'Cre nppruprinte to the 
Pl'L'~ i,1C'n t. on the OllC' li:1ncL :-rnLl the C'on:2n'SS. on the othrr. nnd I nm 
:-,fr.1id thnt is nbout ns far into thnt fielcl I k1H gone. l"ltinrnte>ly. I 
t !1i11 J.:. -rrn r or 1w:1cr is for tl1r Congl'r5s. I hnn not renlly thot1i!!l1t 
:1hout L0,,. in n1rying situntions. thr Con~.!TPSS 111:.kcs its will known 
if. it "lljshl~s to. 

S c, 1intor ;il.,THl.\S. I feel thnt ns \'Oil rnter th e· field you nre on the 
riµ-ht pnth nnd I wnlk " ·ith you. • 

I hnw only one other question to nsk nncl it is nre you C'Urr<'ntly 
of counsel in n n y n C' t i w lit i g n t ion ! 

~fr. Uon:r.. I nm currrntly nn nttomcy for t ""0 plnint i ff s in nnt i • 
trust cnsrs in Xe,,· llnnn. I intend. if confirm<'cL to \Yind up my pnr• 
ticipntion in thosr cnses nltogetJ,cr n~ry shortly . • 

Scnntor i\I...,,Tm.,s. Eithe>r to {'('Sign ns co11nsrlor or--
~1r. lkimc In fnct, I hnn flr<l n motion in one> c-nse> to "·ithclm-rr 

as co11nsc• l. The ju<lgr nskecl tl:nt I stny in for n whilr longer. nnc1 I 
thought it wns proper to do S,) until confirmntion or something of 
th:it s01_-t orc11rre>d, lwcnusr it ib n rnsr I stnrtetl nnd hnd been the prime 
mO\·er rn Jt. 

SE-nntor M.,T111.,~. It woulu srem to m<' thnt it might he helpful to 
you for your protection ns "ell ns heiniJ of he>lp to thr comm1ttc>C" to 
gin us F<ome official notic-P of the title of those cn~rs. not nt this point, 
h,1t to supply it for the committee nt some point. · 
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al Appellees at 11 - 16. Appelll'es re ason 

that the appellant ' s ac t111n is t•ssentially one 

for damages; specifically . hack pay agamst 
the government. The Claims Court, aµpel ­

lees allege, has exclusive Jurisdiction over 
such actions where . as here, the amount 1s 

in excess of $IO.UOO. In the alternative , 
appellees claim, appellant may waive the 

damages lo the extent they exceed SI0,000 
and bring the suit in the dis tric t where 

Dronenburg resules , the Northl·rn District 
of California. Bnef for Federa( Appellees 

at 15. 

This r1rcu1t has lwld in a rasl' remarkably 

similar to this one that the fedl'ral courts 
have junsdir t1un tu <idl•rm11w th,· lq;:ality 

and l'Onst1t11t1unal,t y o f a mihtJry dis­

charge . .lfol/011ch , .. Saretnry of the Air 
Force. ~91 F .2d H~2. H5~ tD .C.Cir IY7XJ . 
Matlov,ch. hke the appellant here, c hal­

lenl(ed the Air Force ·s d ecis ion to discharge 

him based upon his homosexual act,villes . 

In vacating and remanding the determina· 

lion Lu Lhe distnrt court, this court relied 

upon the "power and the duty (of the fed · 

era I ~ourts I to 1114u1re whether a military 
discharge was proµerly 1s sue1I under the 

Cons utullun . :-. Lalules , and rPgulatu111 s .'' 
591 F :.'d al H.'il . nl1nq //,111111111 , •. Hni ck · 
er.:!',;', 11.S . :,7!1 . ,fi S .t:t ~:1:i . ~ I.Ed ~d ~,11:1 
0!1 ;,lll: i·,,,, /11111,q 1·. N1t:r. :IHK F ~d ,,:,7 , 
~6:! 1IJ (' Cir 1%7 ): lf,.tJ,,,·s ,, /'111/111rny. 

~!19 F ~ti ~17. 1,:! 1:,tl, t:,r l'.17 -11 w .. :in, 

hounrl l,_v that pnor 1lt'lt·rm111at1011 and 
tht•n •fore an· not frPt '. lo n ·fu ~,· to hi·ar thi s 

1·: 1s ~ on JUn sdic t11mal ground:--. 

\\"e :ire furllwr linu11d I,\· :lf111ttwr d, •1·1 

sum of lt11 s r oun Ii old mg th a t •·1 ht• I l 111lt·d 

Stales arn.J its off1rt>rs an• j 1wt J 111 :- 111 :Jl · 

ed from s uit for 111Junr 111· .. rd1t·f 1, .v ihe 

dortnne of sovPrP11(n immun1tr" Sch111111 • 
per r f,,try, <ifi7 F 2d Ill'.! . 111, Ill 1· <'ir 
l~Hll. cert. drn,ed. ~,,,, ll .S IHH . 102 S Ct 

14 -lli. ,I L.Ed .;!J htil il!IK ZI S n· ri/so .'i,·n · 
Lund Ser,-1rr. / 11 r , . . ~/11 s A'11 I( fl .. fi:i!t 

F .:.!d c l:f 2H 1lJ1 ' Cirl'tHIL 111 Sci,""/' · 
p t> r-. the compla111a11ts allq!t·J 1h :ll rer1 J 111 

officials of the Ad1111111s lra11n- llffice of the 

2 . In his amrndnJ l o mpla.1nt. Jppcll,1111 ('l11m11a1 -

,:d .in , J .u n:i~r\ c Ja1m K<"ph IJ1 1c.:I u l ·\ppr! 

lani .11 "n. 0 ~ p(.·l1l1lalh . .1pp~ll..i111 , rdv> ltJ 

-

lJnitl'd States 1.iurLs and the Register of 
Copyrights violated, among other things, 

various provisions of the Constit.ution, the 
old Copyright Acts , 17 U S.C. § 105 0976) 
and 17 U .S .C. § li (1970). and portions of 

the Communications and Public Broadcast­

ing Acts. 667 F'.2d at 106. The complaint 
sought injunctive and declaratory relief, as 

does the compla111t here.' In finding that 

the District Court for the District of Co­
lumbia did in fact have jurisdiction, the 
court held that 5 U.S.C. § 702 was int.ended 

to waive the sovereign immunity of the 

llnit.ed Stat.es in suits for inJunctive relief. 

That section provides, in part, that 

(a Jn action in a court of the United S tates 

seeking relief other that (sic( money 

damages and stating a claim that an 
agency or an employee thereof acted or 

failed to act in an official capacit y or 

under color of legal authority shall 1101 

be dismissed nor relief thereon denied un 

the ground that it is against the Unned 
States 

:, lJ.S.C. § 702 (1982). In discussing !he 

legislative hist.Dry of this section. the rourl 

said: 

The l1,gi , la1in· history of this 1irm·1~mn 
rnuld not ht• mon• lul'i,I. lt s t.ates that 

lhis l:.in~uaKe was int, •ndt•d "lo i·l1111tnate 

lhe de ft•nse of ~o\·•·n•1gn 1m111l1111ty \"Ith 

n•spect lo an~· act1011 rn a r uurl nf the 
l lnitl'd S tat,·s se,•k111g rt'lief otl,n than 

money damaJ.!t' S and ha s 1•tl on I ht• a ~~t•r · 

lion 11f 111d ;1\\ ful uffir1al a('l1or1 by ;i f, ·d· 
nal ,.ffic,al .. S H,·p. No. '.l'.lli. '.I lih 

('1111K . . ~d S1·:-- s at~ 1 l~t11;1 

.'ich1111pJH' r . lifi7 F ~tl ;it 111 >-t Tiu· n,urt 
al so 11ott'tl that till' Sc11alt' Hq1orl had •• X· 

pn·ssly s to11.-.I that ·' thl' illlll' I has I now 

<'(HTH..' to t'lirnmatf' lht • s o\' t'rt'l).!n imrnunitv 

defl'nse in all 1•qu1t;ihle aclluns for s p,•r1f1l' 

rtJlit->f aKa111 s t a Ft•d1·ral ag-e11cy or ofr1n•r 

act111~ Ill an official r:ipant~·" Id .. quot1 n (} 

-.. !{(_)p '.'!11 . ~)!Hi . '. 11th t'ung ., 2d S1• :. s - ~ 

1 l '.171il. The Sch11ap1n ·r rnurt conrl111kd I"· 
:-. tatinK 1ls h••lil'I th ;ll · ·~ert1o n 702 reta111s 

the de ft·ns t• of :-i o,·ere1gn 1mmu111ty· only 

hJ,e 1h1\ ( tJ \HI en1 0 1n t he ,a\V from J1<:a t. h<ug 

Ill~ him .ir1d o rJe, h, , 11· 111 \ t .Hemt-111 ( 1Hll 

pl.11111 ill 12' . J ,-\ JI I:! 

IIIUINENIIUIU; v . ZEl'll I t i .J a 

Utru 1tl F...ld lllUI lllJ&41 

w l,,•n anotlwr s tatulf' t.~xpn•s sl_y or 11115Jliril· 
ly forecloses 1111unc11vc rl'l,..f." Id. Ile· 
1·;u1~P. nu s ut'h sl.atute has lw.-n pomlt.•tl lo 

lor 1he appell,•t•s here. we are hound to lake 
Jllri sdu.:tion over this cas~ .1 

111. 
Appellant a,lvances two rons titulional ar­

g1111lt'11IS, a ril(ht uf privacy a11d a nl(hl to 
•·•111al protection of the laws . Hl'solutio11 of 
t 1 .. . second ar.:ument is to some extent 

-lq11•111lent upon that of the firs t. Wheiher 
1 tu- appellant's asst'rlf"d cuns tilutional n),:!hl 

L" privacy is hase,I upon fu111larnt'nlal ln1· 
111 ; \ll ng-hls, suh~tantivt• dU l' procf'ss, the 
111r11 h amt•rulrrn·nl or ema11at1011s from the 

lldl ,of H11(hLs . ,f no suc h nt.:hl l'XISLS, tho,n 

.q•pt•llant' s nghl to equal protel'lmn 1s not 
111lr111ged unless the Nav y ·s pol1ry is nut 

i:111onally rela~·d lo a perm1s s1hle ,•nil . 
/,, lie .If I' . Joh11sori. 425 U.S. z:lH . ~-17 -~!I, '.tfi 

S 1 ·1 IHIJ, I Hci-H . ~7 L ~:d Ld 7/tK t l!J7til 
\V,· think n~atht~r ng-hl has l1t·t·n vwialt~d by 
11., , Na,·y 

.. \n·ordinJ.! lo appt'llanl , (,'n.1;u •old ,. ( 'or, -

11 .. ·/11·u/, :IHI ll .S . 479. Kc, S Ct. lt;?H, 14 

I. 1 ·,1 ",I :,lit i l!tti,,}, and Lhl· ,·a si•s that ,·am,• 
aJ1, •r 1t, s ut.:h as l .. 01•111_q , . l '1ry1111tt. :1HH 

11:,. I. H7 sn IH17, IH I..Ed .~d IOIU 

I l'lli,); f,'i.w-11st11dl 1·. IJ111rd . -tll:, !. S . ~:IH. 

'I :'. s.n IO~!l . :11 I. .Ed .:!d :l~!I 1197LI: No,·, , 
II ,11fr. Oil IJ S . I I:!, !t:1 S Ct. 70,, . :1:, 

I . bl :!d 1-17 t 1!17 :11: and CHn'.1/ , .. l'11p11/11 · 

r,,.., Sf'n•rr·,·.s lr11enintwrrn/. ~:ll 11 .S . 1i7K. 

!fl s t'l . :!IJIU. :,:! 1..bl.:!d li7,, 11~771. have 
· ·,t1 •\·..-lop1.•tl a n~ht of pnvat·y nf n1nsl1lu · 

\\'(' 110lt" 1h~1 1he1(' ha ) 11,T n -. onu.: d,...,1~~rcr 

11 1,.: 111 "" 1ht- qut·~11011 \\ht·1hn <; ll S C ~ 702 
1 l'lt41) Joe .. 1n I an wal\T '>11\l'ICll'. 11 IIHIIIIHlll\' 111 

, 1111s 11m.kr 28 II .SC ~ I HI (19R2) lht" Set: 
1,n1J lulu11 111 , 1 licld . . 1'.:> ,111 Jhc,11 ;111'-t· t,:1 o unJ 

1 .. 1 .1 , 011n1 , lni-.11111. d1a1 !ht· 1•ntt :imc n d 
11u·11t\ 10 tJ 70! .. diJ rn,1 1crno,·c lht- dden \.C ,'\I 
,n\t·u-1~11 1n1111u1111v 1n ; 11111111 , t111'lt-r 128 IJ St" J 
~ I I JI ·· l . 11utr 11/ ll<ul\1 1,1 1 /llum,·111hal. C:.Ht, 
I .!J •1 ] <., 'Jl] i 2J C11 I 1J7 M I I JICr h o w,· ,Tr . 
,,1101licr 111 th J I , .,, u11, p.111 , · I -. . 1111r- w hu h 111 

• 111J,·J w11l1111 II !ht· .111111,11 111 tht· op1n,an 1n 

l\. , n11t1. tli,Jt!fl· nJ \\.llh thJI , k1c1111111 . 11111n . JI A 
J,,, ,,,,,,,r,,,. fu, , . 11,1110/ S tu1n . 7 1<; f 2J 7 1 l 
n ~ i~J c11 19101. J\ hJ,c ,ti t· 1 h11J . 1·.r,h s1,1h 
,111d ~111111 l'11 i tHI\ . laf /, ·t> ' f .'11111•d .\1a1t·1 . r:. 91 
\ ] J 7 11 . I I~ 14 (\Jlu l. c n r Jn1H•d . ·HI U.S 

tional d11111•11 s 1,m t\1q1P ll.11 11 ·, ( )p1 ·111111,! 

llrll'f 1111 App1•al :it 11 1:, ,l1 •1"·ll;i11t f111ds 

in llit•s t> casPs .. a lhn•ad 11( pr111npl1· · that 

tlu• J-!"flVf'rnirwnl s hould not lnlt'rf1~n.:· w1lh 

an 1nd1vidual \ .; fn·e1fnm to cu11trnl 1nl1mat.e 

pe rsonal dPc1s ion s r('gardinK his or her nwn 

liody" e xc1•pl by th1• least restril'l 1ve mPans 

ava1la hl1• a11d in the prese ncP nf a comp1•l­
ling s t.a lt· int1 ·r(' :-, l . Id. at If, t;1 vPn this 

pnne1plL', ht• urgt•s. pnvale ,·ons t·n s ual ho­

mosPxual ad1 v 1ty mu~l 1,e hdd to rail with ­

in th,• 7.11111• of ron s lltullunally prou·,·ted 

pnval'y Id. 

I 2. 31 Whate ver lhr~ad of prnic1pl1 · may 

ht- disn·r111·d III the r1~hh1f pri va cy cas, ·s , 
wt> do nnl th111k 1t is the 1111t..• d1 s r1•n1t·d hy 

appellant. ( ·t·r lauily lh t> S upn.- 111,· ( ·ourl 

ha s 11evt•r d, · f1111.·d lht• rt~hl s o hroadl _v as lo 

e1u.:ompass homosex ual ( ondu<'l . V:lnous 

opm1011 s hav•• t•xpr t s :.:.ly d1 s da1nwd any 

s ud1 .... w,·t>p. St ' l' . ,·.9 .. /10,, I' . I'" fllll "· :u;7 
ll S ~!17, ,,,,:1. Kl S rt 17',:!. 17K2. t; I. 1:,ud 

!tH!I 1\!Uill 1ttarl;ut. .I .. d1 s~t'nl111){ from a 

clt-1·1s 11m lliat th..- rontrov, •rs y was not yt>t 

jusunable and PXpress inj.! v11•w s •m tht> 

mt•nl.<-i lat1·r s uhs t.anl1;dlv ;ul11plt-d 111 (,'ns 

wold) ~nn• lo th,· p11ml . lht· ( 'i 1url 111 /Jo, · 

1·. ( ·ommo,u1•t 't1/lh ·_..,. :lffon1,·l/ tor U,ch ­
mond. IL', I i S . !1111 , '.lti S 1 ·t l •IK!l . 17 

L.Ed :.!d 7;,1 1 l~l?lil. s um111;1r1l y affirmt"",I a 

di~tnrt 1·11urt Jlldl,!tn t: fll. 111:1 F Sup11 11 !f!J 

(I·: 1) \'a . l'.17 !'",I. 11phold111j._'. ;a \ · 1rg1111a :-- talUlt:' 

mak111J[ 1t a 1·n111111al 11fft·11 ~ 1· lo 1•11t.!:J~t• 111 

µnvalt:' r o11 ~1•11 s u;tl ho11111 :-.1•x11al ro11d11d 

Tht· d1 :-. lr1 c: l 1·011rt 111 /)o , · h ;uJ frn111d tk11 tfw. 

n)!hl lo pr1\·.1n· did 11nl 1•\lt ·11d lo pn,·ate 

IJ61 ,;,) sr , .1 111" ,.,I) 11 ,1 .' d IOr-.t, 1l 1)7fl). 

Sh~t>l,an ,. t, 11 , v,(. Ii, J,"1,· I 1,l, ,r,1i: r 'u·,1 11 <. 

t,IQ I !d 11 J! 11 l '> l " lh l II l 1ll{OJ . t f· ,· ,J , ,,, 

111hrr i:'"'" "J\ ..J "i t , II S 7": I( Ill ! '.-l l"1 2 11lt . 7! 

I. I J ! d c.. :o I 14N ] ), u ·a,111 I /Jut> , ' ' " · I, • .,, I "' 

7,rt.1..Hu\· f- 7! I !d C:.llfl ' ' ll •l ? tf""l lli C11 l'J,'(_2) 

(p~1 , 1111 • .11111 /Jt"l!o 1 \li.Jd,·,1 ,Jn , r ti\! I .1d 
7fht. /Q o,. . •J ] 1•>1h l · 11 1. ,01 ,lo11t·d_ .I C:.J l 1 ~ <>O<; 

IOI '.'"> l ·1 HIIU r, lJ I. I J ~J 111 '- 11<i~OI \..c•,· P 
IIJ1 1,r I' .\t , -. hk111 . I> >, li.1p1111 & 11 \\nli , ln . 
/Ju,1 ,(, 11,·c )l\ /r, , //1(' J,· d ,·, ,1/ ( ,,,,,,, ,111./ 1Ju 

f r ,lr11J I \ n1, ·u 1 \..j h I .:' d n.l ~, 11 1•1' 1'1~11 I · ')11u r 

d1t· •\Jn11111 , 11 .1l1 \, · l't• 1l n l111t· \l I dlot · '> 11111 11'1"11 

t O llln 1u r1 ~d1<111 , n jll1c d, 1n1111r1 . ,111111 111 H ·,u 

\1 111 I \\1111IJ lll l'. 111 . • , ,,1,ld II 11,,1 thJ1 1li t" .1111t · 11t.J 

llll"l 11 '> h .1 d Il l! <'lll·L I , , 11 l llllll l lllll \ .II .111 ,··, 
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homosexual conduct because the la tter 
bears no relauon to marriai:e. procreation , 
or farmly hfe . 403 r .Supp: at 1200. The 
Supreme Court's s ummary disposition of a 
case constitutes a vote on t.he me rits; as 
s uch, ,t is binding on lowe r federal courts. 
See Hicks , .. . 11,rando. -122 U.S. a:12, 343-
45, !J5 S.CL :.'281, U BH- !JO, 45 L.Ed.2d 223 
(197 5); Ohio a rel. £'aton u. Pnce, 360 
11 .S . Wi . ~~7 . 7!1 S .Ct. !178, !178, 3 L.Ed.2d 
1200 i 1!159 1. L;. l 'url A ulhonly Rontl ­
holders f'rot,·r /11 ·, ru mm,tt,·e I'. /'or( of 
N,·w }'ork . 1111/wnly, :187 F .:!d 259. 2li3 n. 
:1 (~d Cir 1%,) If a sta tut e proscnlHnl( 

ho mosex ua l ro nth~ cl in a r 1v1han eonlext 1s 

su s tainable . : hf' n s u ch a regulauon is ce r · 
l.aml v s usi.a mable in a m,lit.ary context. 

That the m,111.ary has needs for disc ipline 
and l(Oorl orrier JU Sllfyin g restrictions lhat 
go bevond !he needs of civilian sociely has 
repeatedly l1ee n made dear hy the Supreme 
~ourt . Su. r.q., Greer , .. Spor/.:. ~2 -1 II S . 
828. '.Hi S .Ct. 1211. 17 I.. Ed :!d :,Wi (1!17Ji); 

Parker ,. /,nv. ~17 l J.S. 73:1. !14 S .Ct. 2:,47, 
41 LEcl .2d 1:19 11974 1 

It is urg-Pd upon us. howpvn. I hat /)o, · 1·. 

Co mmonrn·ulfh "s .·lllun1,·y ,·annol lw 1ak 

t•n as an ;wthont a li vP densio n hy tht• Su ­

prr rn l' ( 'uurt The cast' '- hould hi • \· jpw,·d. 

it 1s said . ;ls an affirrna1we has t•«I 11111 1111 lhl• 

c-011st1lul1or1ailt~· of th,· s t..a tult> hut r:ittu ·r 

upon pl~11111ffs' lac k o f s landiu~ . l'l:11111,ffs 
w e re ho mo~t'xuals who had 11ot lw1 •11 

threalt~nt·d w11h pros1·r11tw11 und, ·r 1fw q at 

uu• lndPt•rl. tho st· plamtiffs mav li:tY1• 

lack rd s t:rndtnl(, hut llw m,q11nl r ,.f lh ~ 

lhrPe-Judge d1 s tr1rt r ourt plarl'd its dl:'n s 1on 

s<1uarely on the ronst1lut1u 11 a l11.r of tlit> 
stalute. and the :'lu pn•me ( 'ou rt ·s s ummary 
affirmance ;.!I\ l'S no ind1cat1on thal th t.' 

Coun prnceeot-"d upo n :111y othe r rat11111ale . 
It would ha,e bee n easy ,·nonl(h to affirm 
summarily g,nnl( a lark 11[ sta nt.11111( :i s th e 

reason . Unoer these ri r c.: urnst..arn:t·s . we 
d o ubt lhat • ,oun 11f appeals 11t11(hl IO 

di s un1-tu1s h a :-iuµre me l'ourt prt•red1•11t o n 

the ~per u l:attu n that ttw t'ourl n11ghl poss1· 

Lly ha ve hau :~omt·lhmg- l'h-.e 111 m111d . 

liul ~,-{'n :- IHHJltl w.- :1grer that /Jnr r 
('o m1110,,11·pn lf h ·-. .·lllo rnt·q IS '-Uflll'Wha t 
;u11h1~uou ~ pn·n·d l' 11 t . \\ t' \\ 0 11 Id not t'X l l' rid 
lh t' righ1 •• I ,, n \·; u ·\· \" ri· atl.'d I i _\' (lit· :--; u . 

preme Court Ill cove r appellant's conduct 

here . An examination of the cases c1tl'd hy 

appellant shows that they cont.ain little 

guidance for lower courts. TI1e right of 

privacy first achieved constitutional st.ature 

in Gnsu•o/d 1•. Co nnecl1cul, 381 ll.S. 479, 
85 S .Ct. 1678, 14 L.Ed ~d i>IO (l!J6!i) The 

Griswold Court hegan hv noting that "spe­

cific guarantees in the Bill of Rights have 

penumbras, formed hy emanations from 

those guarantees that help give them life 

and substance." 381 U.S. at 484, 85 S .Ct. 

at 1681 . The rases cited in support of that 

unexceptional proposition demons trate,J , 

for example, that a sta te could not force 

disclosure of the NAACP's membe rship 

lists because of the chilling effect upon the 

members' first amendment righLs of assem­

bly and political advocacy . The "pe1111m· 

bra" was no more than a perception that ,t 

is somt'limt"s necessary to prol e rl actions 

or associations not guaranteo,d hy t ht• Con· 

s t,t ution in orrler to 1•rot~rt an activity that 

is . The pen111nbral n~hl has no l,f., of 1Ls 

own as a right 11Hll' pt•1ult•nl of il s rl'lat1011 

s hip to a fir s t an11•11dnwrit f n•1•d11m . \\I h, •n· 

lhat relatio11 s hip dut-s not 1•:'< 1s t, Uw pt·11u111 -

lir:d flJ.!hl t•va poralt •s Thi· « 'ourl n ·frrn ·d 

t o th11 firs t a1111•nd1111•11t , p1 ·11u111hra a s a 

prott•et1011 of ··pr1\'at'y ,·· 11utt·d !hat uttwr 

a111t!111lm1•111 s 1·rl'al1 •d ··:.111ws 111 prl\·;lf ·r .· · 

a11d n111d11d,•d I hat t twn · wa s :t }.!t'lll'ral 

nghl 111" )'rl \ ; lt · _v tl1al lay utll :1 1d1 • tlt l' 

7'.0 111 '"' 11r ' pt •11u11tl1r;i ~ · of part11·1d,lr 

amt>11tl1111·11t s Id It \\ a ~ 11111 1 1.x pl.wu·d 
how an•as 11 o l ly111...: w 1tl1111 ;rn v ·· pt•nu111 -

l,ra" or ··zoru- of prl\·:u-_\ · lwl.':t llH' pa rl nf a 

morP g: t.• rwral ·· nKhl of p rl\·acy ," hut d t';1r· 

ly th a t is what th., I ·oun 111tcndt'd . The 

rq,{ht of a hu~Larut :.rnd wift' tu u st' <·ontra · 

Cf' pt1ves, , ... ·h1c h lht· d1all1·11~t'd ( ' on111•t· t1 t· ul 

:•a . .a tule_ pr11l11h1t1•d . was llf'ld 10 l> t:> ~uaran · 

lt•t>d liy lh1s g<•rn·ral right . though 1101 h!· 

;111y 1ndn·1d11al .11111•11d111t•11l. Jl l'nu111hra . ,,r 
zo n1• The t;n .-. wold op11111111 s tn·~st•d th t.• 

sa nctll)" of rnarnaJ.!t' It d11J not 111d1ra te 

w ha.t other an1 ,·1t11· ~ 1111~ht hr. pro 11 •1·1ed It _\" 
tli e new n~ht 01 prl\·ar _r :wd did 11ot pro ­

,·11h• a nv )!1 1111a11 n.• 1,1r n·:1 so11111~ _;d,0111 fu 

tun~ cl ;11 111 s laid urnh- r t liat right 

I 
I · 

I 

-
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.' '"'"'9 ,,. l 'irq," ,a. :1HH ll S. i. H7 S Ct. 
1~17, 18 I.Ed .ld 1010 ( 1%71, s tru l' k down a 

~,~1u~ anlim1s<"t!ge natmn s t.atutP. hecaust- it 
r1111sl1luteJ an mvidwu s racia l dass ifiraLion 
" '"l a tive of the equal prot,·c tion clause of 
I Ii ,· fourlet'nlh amt'rnlnu-nl and lu·caus ,~ tl 
d, ·pnve il a ppe llanls of liberty w1tho11t ,lue 
process of law in vio latmn of the same 

:111lt'n<lmenl. The equal prott•c t1011 ruh11g 
f11llow1•J from pnor cast's and the lu s loru·al 

p11rp1, se of tl1t1 claus 1· It 1s not t·nt1rt>l_y 
d, ·ar wtwtlw r the d11t> prol' l'SS a11aly s 1s 

l•r•i ke n,•w grouncl . The ·( ·011rl ~; pnk t' 1,f a 

, ll: ht of marna~P hut 1· 1r1pltas 1zt•d h1• a vily 
1l w rac ial d1s cr1m111al1on w ork1 ·, f liv lh1 s 

>1.1lutt•. a point C-P nlral lo lht• 1•1p1al l'r11l ec · 

111,n hnldi11g . In it s hri..•f a nal~·s1s 11f lhe 
d114• pron·ss liold111g, 1he ( 'ourl -; aid onl y : 

Tiu• frt• Pdom lo mar rv tus l1111 g- lw,· n 

n·1·ogrn zl'd as one of tin· vi tal 1wrsonal 

ng-h t~ 1•ss1•1111al to lht• o rtl,·rl y p11r s 111l of 

happ1111• ss hy fn•t• 11w11 

~1arrlaJ.!"i ' , :-; 1111 t:.• nf ! ht• " lt ,lSII' 1·1\·il 

nJ~hts of man ." fu111l:111w11Ltl to t111r ,..-rv 
••xtslt·rn·t· and .._ un·1val .\J,,,,,,,·r ,. (JI,,- . 

/,, h.,11111 . :111; t : S 0,:1:, .. -,~I jti2 S 1:1 I I 10. 

Ill:! . Hfi I. .Ed . lli,,:,j 11 '.1-lh S,·,· ,,/."' 
l/,r qflfrrd ,. I/ti/. I ~:, I IS !!Iii I~ s n . 
·,c:1 . :11 I. Ed li :,-1 I I I HHHI Tu ,1,.,._,. 1 his 

f1111da11wnt.al frt ·t>dnm 11r1 " " t111si1pp11rl -
alilt• a has1s :, s tht· rarial d ass 1f1r;il 11111 s 

•·111hndit·d m lht•st> s latul t's. da ~:--. 1f1, ·a 

1111 11 " so d1n ·rt l_r s uhn•r '- 1\"t> to I lw 1•r11w1 · 

o f t·1p1alit~· al lht• h 1·art e1f tli,· F,111r 

li ·t•11th :\mt·tuim,·nt. 1s s un·lv II • d1 •11n, 1• 

;ill lhP St.at1•s nt 1zt•n s nf lilwrt v w11ho11t 
1 it1L' process uf b w Thi' Four I t· ,• 111 h 
.-\ rnt•rulnwnt r e q111n• s I hat 1111- frt ·t·d n 111 of 

,·hmre to marry 1101 ht• n •s trwlf •d h\" 111 -

. , 11l1ous ranal dis t·n111111at1n11s llndt•r our 

I ·11nst1l11l1ctn . 1l1l' fr1 ·t•d111n tn marry , or 

111,1 marr~-. a per~on ,if ar1oltH·r ra<" l:' rP­

~1d1•s with lht" 111di\·1 d11al arid 1·:1111111t lw 
rnlrm~ed II~· th1! S lat,· 

::~.~ 1:s al 11 - 1~. ><7 S t'! at I H2 1 Tl1< ·rt· 

i-. 111 1li1s pa ss a l,.'" t' no mod, • 11 f ;111;1h·s 1:--. tli a l 

11 1·1• 1•s ts an :irh w1 ·r lu Iii.- pr1 •s,·111 ,·a :-. ,•, 

, ,· r1 :1111l_v 1101w 1/i :u f:n·11 r ..._ .q11wlla111 

l."1 .ff fl s l.rdl , /lnud. 11, .-, I ' ~ Lt~ 'I~ 

, · ,, ltl"..'. !J . :11 I J-: d :..'. d : ;J'.l tl ~l~~ I. ll 1\;d11b 

1, d 1ir11lt ·r lht · ,· q :1a l pr111 1 · 1·1H111 1 1;111 ";• ,1 1 1h1• 

law proh1h1l111i.: lh t> d1 s tnl 11 1l1 1111 of 1·onlra 

n·pti vt•s . Thl' L1w III qut· '.~l 11111 provule ,I 

lhal marnt•d pt·rshns ,·mild " hla111 1·onlra­

ce pt1vf'ls to prrvt•nl prt.'J.!lian n · 1111 l•rt• sr np­

lwn 1,r1l y, sing le 1wrso 11 s eould nol ,,hl..at11 

conlran ·pl1\·1•s al all in ordl'r lo prt·,·•·nl 

Jlrt 'J.!11a11ry , :rnd rnarn ,•d arid ·, rngl,· p1 · r.-. ,ms 

f'ould 11l 1l~11n 1·untracq1t1v1•s f ro 111 ;111rom• 10 

pn ~v l'11I 1111' •,pn•ad 1,f d1 s t>a ~,· Id at 11 2. 
!tL S t 't . ;1l 10.12, Tlw t '. utirl r1 •;p,0 1wd 111 :.J( 

lh1 •rc wa s 1111 ··i..:r1111rn1 of d1tf1·n ·nn .. lliat 

r at 11111 :llh· t''l. pb111 '."> 1h, · d1ff1 ·r1 ·11l tn•;ltm1·11t 

at-ro rdi· d 111 ;1rn, ·d ;111d unmarrwd p1 •r ~nn s ·· 

u11d1•r th 1• ·. t.,;11 1111" Id :11 -1-17 . '. ll ;") ( ' t at 

10:t.r,. Th,• \ ·11 11rl d1 ·1111111s lra1 1·d 111 :11 tlw 

purpost• nf I ht · ..._ L.;1tul1· could 11ol r:1 t1on a ll y 

lu• lo d1 •k r for11wal1011 or In -.. a fq.,:: ua rd 
lu·altl1 Tiu· 111111111111 th,•n 1·:u1 w 11 ► lhe as­

pt•d pn·s umaltl\" 11f 1110 :--- 1 m11·n ·.._ l lwn• · 

r o11ld lilt · .... , ~u11tt• h t• --. 11 s t;111wd ~,mph· as a 

pr11l11l11t1011 11n 1·011tr;11Tpl1•111' Tlw t ·our! 

1· \ pl1n1 h · dt ·d11wd lo d, ·,·u lt· v.-t it'l lwr , 11d1 a 

law wu nld t"l) llll u- 1 w11li · · rur1dan1t•11tal liu 

man n ).!" ht s " a nd o ff1 ·r, ·d ,11 ..... 1,·ad 1111 -. luw of 
rPa :-.11111n j.! · 

If 1111d1• r 1;,., _-..:,1 ·11/il ltw dhtnl,11t111n of 

n111 1ran -p11 , ,·, l11 111 :tr r lt'd 1wr.._ 1111 :--. 1· ;111nol 

1.., pr11hil 11t1 ·d ;1 l1a 11 11 11 d1 •- lrtli11111111 In 

1111111 .u -rwd , ,,·r , ,111 . \\·1111ld Ill' 1·q11 :tll r 1111 

llf'rilll ..,_...., fld1 • It 1-. lrtw Iii . ti 111 l,"n-. u-11/,/ 

tl11 · n).!lit 11r" 11rl\ an 111 q t11 ·•,111111 111h Pr1·d 

111 1111' 111 :1r 11: d rd,1t11111 , l1q, Y,·1 1111' rn ;lrt · 

t;tl ,·,11qd1· )'-, 11111 . . 111 111d, ·p1 ·11d1•11 t ,·11111 r 

\\lllt ;1 111111d .1111 1 lw;1rl ,1 f 1t., ,,v.-11 _ /111l :rn 

;1~ .... 11 :· 1a t 11 111 111 t w,, 111dl\ 1d11 :d "' , ·; 11 h \\, Jl 11 a 

, t·1,:1r; 1t1 · 1111 , -ll ,·1·111:i l 111,I 1•11111111111 :d rnak1· · 

11p If tlw rii.:li l 11 f pn van· 11wa1 h :t11\·­

lh11 1).!. 1l h til t· ni: lit •d l lw 111d 11·1du11 /, 

marn,·d ,,r , 11 1~ It ·. i11 !,(• I n•1• ( r11m un '-' ar 

ra nlt' d i~o , ·1•r1111u•r1l;d 111lr11:--.11111 1111n rn a t 

!(•rs , o l111 H1:1111 ,· r1 L dl \' :1tl1 •.-t111~ a 1w rson 

a s l! w d, ·1·1, 1011 wlwtlwr to lw,lr or hq~l'l 

:t dtilol 

Id a t 1·,:i. '. ' -..' ~ ( ·, .1l 10:1."< 1,· 11 1pJ1a ~1s 111 

uric111;dl 111 1Jr d, •r ! 11 :1p1 •h l ."1s ,·11\·t,1dt In a 

f1llt1 r, , 1·;1:-.,· 011t 111\ uh 111 1'. dw ·.a1111 · p, ·r .... 1111al 

d1·n :--. 1"11 . 1 , ·1111r1 ~<i1 drl 11 :1, ,- 111 J..1111w 

, , lw l lw r t lw , 11 :1ll1 111 · , ·d r•1 \ 1·rr11tH ·111.d r1·e11 

LIII P /1 ,, : 1 ~ ,1 11 ,,:1rr;1111, ·,I · .111d 1,lwl lll' r 1lw 

n ·1· 11L11 1 .. 11 \\ ; , .... " ' . 1 111 :111t · r 

1:dh .t1/, ·, ·111n- .1 1•• •r- ... 11 

l1111d.11111 ·11 

It-, 1:--. 11111 
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wh,• ther to bear o~ '"' get a child ." l,,'1srn ­
slo.dt 1Lself do!'s not provide any rnlena hy 
which e ither of those decisions can be 
made . 

Roe ,, Wade. ~ l O US. 11'.1 . 93 S.CL 70!i, 
35 L.Ecl .ld 147 ( 197:1). severely lirnit.ed the 
slates · power to regulat.e abortions in the 
name of the right of privacy. The pivotal 
legal discussion was as follows : 

The Cun~t,tut ion does not explicitly 
mrnuon any nght nf pnvacv . In a line 
of dens 1011s, how.-vt·r . going- hark pe r­

haps as far a s l..' ,11on !'anti,· R. t ·u. v. 

llolsJnrd. I 4 I lJ S. :!:,II. 2:, I j 11 S.( ' t. 
1111111. 1001 . :15 L.Ed. 7:141 tlH~ll . _the 
Cuurt has rrco1:nized that a nght of i><'r· 
son al privacy, or a g-uaranlf•e of cerlam 
areas or z.ones of pnvacy, does t.'XI S l Uri · 

der the t:ons111u1ion. In vary111g ron­
te,ts. the Cuun or 111div11lual Justires 
ha"P. 111de,•d. found al least the r<H>Ls of 
that nght in the First Amo,nd111t•nt, Sla11-

fr.v ,. (;~urqw , :l!H US. :,:,1, :ili4 (K!I 
S Ct Ill:!. l:!H. :.!:! I. E,l:!d :,4,!j tl!Hi'H; 
in 1h,• Fourth and Fifth ,\11wnd111e111 s. 
T, rn1 , , 01110. :!!12 IJ S I . H -!I I ~K S t't 
l~tiK. IH7'.! • IK7 :I, ~O I. Ed .:!d KK!I( I l'lli~I. 
h'ntz , .. / l 111/n/ S/11/,•s. :IK!I 11 S . :1-11. :l:,tl 
(KK S f'l :,07 .·,tu. l!I I.E,1 :!,I ' ,71;1 t 1%7), 
l/,111d ,. I l111/, •d .\/,,/n. I Iii 11 .S ldti jti 
S .t ·1. -,21, ~!I I, t-:d ~ ~tij t IHKli). SI'<' (}/111 -

slmtl r / .1111/n/ Stnt,·s . ~77 1 ' .S -t:IH . 17H 
( IH S Ct :,1;.1, .-,,'.!. 7:! I. 1-'.d 'II-I I t l 'l ! KI 

fHrandt>ts, .I . d1 s s1•1111r1~) : u1 1ti1· 111 · 111J111 · 

t.ras of the• 11,11 of H,~hl s . ,;,., , .,..,/,/ , .. 
('u11ner/1citl , :!Kt II S . al tK -1- -tX!', jK:, 
S.rt at lfiHl - lti~Ji, 111 th,• N11i1h ,lmc•11d ­
rn10nl. ,ti .. at ~Hfi w-, S.t'I at lliKZI tliold ­
ht>rJ! J .. eonrurrmJ,!1 ; or HI 1h,• n11u-, ·pt of 
lil1ert _v KUarantt•t•ti b~- flu- first s ~<·t1on of 

the Fourt~t'nth :\m(> ndmt•nl , srr .ti,·,,, ,,. 1•. 

Nrbrn .,kn. 2fi2 II S :mo. :l!l!I I 1:1 S t't 
G2~ . ti'.!fi, li7 I. f<I . ltll ;' j I 1'1;':I) Tht•s <' 
tlt>c1s1ons mak~ ti dt'ar 1h:n onl _v p1•rs nnal 

nghL<; that ,·an lie dt·1•mt·d " f11nda11u•n · 

Lal" or •' irnpliril m I l1t• rom·t·pt of onlt•n·cl 

hht·r1\" , .. /'n/Ao , . , ·on1uf"11 r 11f. :IOL I f S. 
:11!1 :12:i j:,H :-; t'I . 11!1. 1:,2 . ~2 I. Ld ~KHI 
( l ~U I l. art.' 111d11d1•d 111 1 li1 ~ ~ 11;1ra1111·e uf 

pt·rs o11al prl\ an· TIii'\' al •,o 111ak1• 1l 

dt'ar ii.at th, · ngl 1t ti:, ~ -.. 111111• 1•1d, ·11!->1011 

tu ;1l'll\ .i ,, . ..., r, ·1;11111 ~ 111 111 :1rr1;1~t· . l .on,uJ 

t•. Viryrnrn, :188 ll.S . I. 12 (H7 S.t:1 1817, 
1823, 18 L.Ed.2d IOIOI (l!lfi7): pronpa­
tiun, Sk1n11er v. Oklahoma, :llli U.S. 
535, :,41 - 542162 S.Ct. 1110, 1113- 1114, 
81i L.E,l. 16!",f>) (1!142); contraception, £ 1. 
sen3/adt 11• Bmrd, 105 U.S., at 4:i:l- 154 

· (92 S.Ct . at 10:!8- IO:!!l(; id., al ~60, 41:;:1 -

465 (92 S Ct. at 1041, 1043- 1044) (Whit.e, 
J ., concurring in result) : family re lation­
ships , I'n11ce v . .lfassachuse/L~. :121 U.S . 
158. llili Jti4 S Ct. 4:JH, 142, HH L.Ed. li4:,( 
(l!JH); and chil<l n,armg and education, 
Pierce,,. Sunt'ly o/S1sters, 2f.H U.S . 510, 
,,;15 (45 S.Ct . ,,71, ~73. fi9 I.Eel . 1070) 
(1925), ,lfrya , .. Nebraska, supra. 

This ril(ht of prirncy , whe thl'r it "" 
founded in the F'ourleenth A111,•111l111e11t's 
conr,•pt of personal liberty anrl restnl' ­
lions upon st.ate action, as wr fc•el ii is, 

or. as lhe Distric t Court delt'rm1111·,I . 111 
the Ninth .\menclnwm's reso•rvat1011 of 
right$ lo the peopl,· . is liruad ,•nough :o 
encompass a woman 's dension wfu·tlwr 

ur nol to termmah• llt'r pn· g11a11ry . Tht• 

tletr11111 ~nl that 1hl' Stilt• would 1111pos 1· 

11po11 lilt' prl'J.,'.'11a11l w11111a11 liy d1·11y111J.,'.' 

tl11:-i d101n· :1lt111.!1'tlll'r 1s app;tr1·11t Spt•· 
l'lfie a11d d1n ·1·t harm 111t11l1<·all~· ,liaJ,!ttos a ­

lilt• 1•v1•n i11 ,·arl\" pn·g11a1w _v Illa\" h1• in 

vul vf'd ~1a1Prllll \". or ;11Jdit 1011al off• 

s prllll~. m;l\. fun·,• upon tltt• w11111a11 .1 

d1 s tn· s ". lul lif1 • ;l11d fu111n· J- -.; _vd111l11~:1 

1·al lian11 rna\ lw 11111111111 •11t M,·11t ;d ;111d 

pli ,vswal lw ;dll1 111a,· Ill' ta.\1•d l,y d11ld 

<'art• . Tlwrt• 1s ab11 lht· d1qn• ~s . for all 

t· o11t·,orrn·d . ;1~sonali•d \\ 11h lh,· unwa11lt·d 

d11ltl. and l ht•n• 1s 1111• prohl1 ·111 of 1,rirq,!" · 

IIIJ.!" ;1 1'111l d 111t11 a fa1111h · aln·ady 1111ablt·. 
psyeholog-irall _v aud olh1•rw1 s1!, to t 'art· 

for 1l In otllt'r ca s t• ~ . as 111 1h1s c11w. I fit• 
add1l11111al difficull 1t· s ;a11d ,·01tt111u111J! 

~llJ.!"lllil of 1111wt'd 11w1h1·rliood 111a.\· lw 111 -

\' oln•d . ,\II tlwst • an· !;1c-11,rs tlw wn111a11 

;111d lwr n• s p1111 s 1lil1· pli , s 1na11 11t·1·1·s ~ar1l y 

will 1·ow,1d,·r III t·1,n s 111L1l11111 . 

-1111 II S . at 1:,c.:,;1, '.J:I S t ' t. at 7c1; -n Tlw 
( '011n 11,•v1•nlll'i1•s~ n·f11 ..., ~•d lo a1T1'Jll 1111' 

arj,.!"Ulllt ' lll th ;u tht• rlJ.,'."ht to :ihort h ;d, s o 

l111t• 

Ttw t '011r1 ·..., dt>1·1s 11111 :-- n ·1·11 l_! 111 1111j! :1 ri~! hl 

of pn,;1c\ a l:-.o .1t' k11,1 \\ l1 ·d~1• th ;11 -. 01111· 

SLllt.' n·g11ia11011 111 an ·a s l'rult •t ·t1 ·d 11\" 
that nght 1s apprnpnalt· A ~ lltd,•d 

aho\'e, a St.ale may propt•rl y a :-.st'rt 1111 · 

port..anl 111tcre sL-; 111 s afp~uard111~ h•·allh . 
in rnamt.a111111~ 11wd1cal s t.a11dards, a11d m 
protcrlmg- polt·11l1al lire. Al s omt• JIOllll 

111 µrt!gnanry, ltwse rPSJlt'<·l l\'t' mlr•resl!:i 

ht·come s ufficiently t·(ut1Jwlli11g- to sus La111 

rl'gulatton of lhe f;u · tors that g11\· t ·n1 th e 
ahorl1u11 dt•ns 1011 . T/1(· pri1 ·, 1t ·y nyht 111 -

1•ofr,·rl. tlu ·n •f(,n ·. nrn11uf Ii, · .•;nu/ lo b,, 
ahsol u If. I 11 _!11rt . 1 t 1s not ,·fro r lo 11. s 
(hut th,, duun a s s, ·rf,-,/ hy .,111,,,- ,11111n 

thnt on,· h<L'i "" 1111/1111,tn{ rryht fo do 

111th nnt• ·s lwdl/ 11s 0111 · 1dnt.'ff .'i lwu rs u 

rlvsr n ·lntw11 s lllµ lo 1hr 11yhl o(prtl'fl · 

cy prr1 ·1011sly 11rl1r11/at,·d 111 th,· ( "our(: .. 

,frn.'ilon .i.. Tiu• ( '1111rt ha :-. r t> (11 :-. 1•d lo n•,•. 

ngnizt• an unlim1l, ·cl nghl of ll1 i-. kmtl Ill 

01t• past ./11robso11 1· .lf11ss ,11"h11 s,•f/s . 

I '17 II S II I'.!:, S Ct. :t:,K l!I I. t-:d . td :lj 
11!111 ',) 1varr11i:1tu11,1. //11rk ,, //, ·!/. DI 
ll .S . :!OO 1-17 St:l :,.~-1. 71 I. bl ltNIIII 
I 1!1271 tstn1li Lal11>11I 

/,/. al I :,:1- ,,~ . !1:1 S t ·1 al 727 lt·mpliasis 
.,dtl1·dl . Thus . "thou},!h lhe t ·ourl gav1· an 

11111 :-. LraltVf• list 11( prl\·:l<·~· rights. 1t :tl :--o 

d,·rut'd tl1al the nglit wa s a s l1roa1I :1s the 

ncht lo do as 011e plea~t·~ with rnll' ·s lind_v 
-\ ~1dP from li s tmg prior hold111J.!"S , t lw I ulirl 

J•l"ll\' ldl'li no t·xplaualnrv pr111npl.- I kal 111 · 

lorr11s a lowpr nHJrt l111w lo n ·a s 1111 .1b1111l 

\\ hat 1s and what 1s 11ot 1•nc·11111pa :-. :-. 1•d l,y 
t lw rl).!hl of prl\ acy . 

i'1,rf'y I' J>op 1d11/1011 ,...,·,,n·,,·, ·.., !1lf1•rr1H ­

/ 1, ,1111/ . . 1:11 l ! S li7K. !17 S( ' t :!11111 . :,i 
I Ed :!cl ti7~, t l~flll . lil'1d uneons l1lut11111al 

_\" 1 'l another n•~ulat11,n of ;H'l:t·ss lo t'Olllra -

1·1·pt1\·t•s on J.!"rounds uf prl\·ac_v Tli l' Nt.•w 

Ynrk stalult· rt>qt11red 1hat 1lls trihut1011 ur 
,·011tracepl1\· t•s IO 1u•rso11 s 11\"t-'r "' IXl t't ' II lie 

11111_\' h_v a l1t.·1•nst>d ph ;1r111arist . That prnvi­

s 1, 111 was llt'ltl 11nro11 s r111111unal ht·c:iu s t• 110 

,·onqH'llinl,! -. tJlt• i11l1•n •-. 1 was pt•rn·1,·t>d 
111 :ll r uuld 11\·1•n-01111· · ·1 tit' 1t.•:u:h1t1l-'. of (; ns ­

.,-,,ld that llw t 'n11s11tut1nn pro11 •1·i -. 111 -

tl1\ uh,al d1•n s 1011 s 1n rnal lt •r s nf d1ildlwar· 

1111: frnrn UllJIJ:-.11f1t·d 111Lru ~ 11111 I•\· 1/w 

1 lu- t 0 111 I .11 ..... , 11 Ill I.. d 11\ \ II • • p t" \ , .., • ., 11 ' .1 ,1., . 

l.11\ l111/11dd1111• .l 1·-1,d 11 111 .. 11 ·• l '"1111 .h, I'l l\• · -- 1 .. 

11,u,1..· k , .., 11! .111 1,, \ , · , 11 -. ••11 1 1., 11 th , ,, · \\ . , ·. 11 ., 

n11111 u- ll 111 r ,. 1.11,· 11 11, · r , ·, 1 v. .1-, ,, · ,1111ri·d 111,1 

lwrau .-.1· I li, · r1· 1- .u1 rndq w 11d ,· 11l fu11d ;u1u · 11 

Lal · r1ght of ;ttT1' '-i S lo 1·1111tra1 ·1·p11v1•s.· lu1t 

lw f atJ '.'-. t' :-. ud1 Jet ' t•s s ,~ 1· s :-. t·11I 1al lo 1·x. 1•rnse 

of tlu- 1·011 s t1tut1onally prolt•1·1t-d right of 
d,·n :-. 1011 111 111a1 lt·r -..; 11f d1tldllf'arm~ that is 

th, , uod1 · rl y 111g f111Jnda1101t of tlw holdm~ s 

111 1;,-, s,rold. t~·1:w u sl1uil , . H111,-d, ;uut Not' 

I ' ll',i ,/r '" ;it hH" · ii!I , '.17 S t ·1. at cl!IH 
l.11111l111K d1 ~tnln111on tu l1t·1 · 11 ~1·d pharma · 

r1:i l.'. -.. 1i.!11if11 ·a11tl _v liun1t·rJl'd that n!,!hl Id. 
;it t,),'. I. !I'/ S l ' t al clll :i ' 

l'lw ..... ,· 1·: ts1 •-; . and th1 • , u~g-1•s l1t1ri that w e 

a ppl \' t!w m tn prol 1•4· [ ho 1110:-. 1· \1Ld n 111d11t'l 

lfi lilt' Na vy_ p11 ~,· a 1w1·11l1ar 111n :-. pr11d1·11l1al 

prublt·m \\.' lu-11 lh,• ;; 11pri · r111· I ·1111rt dt·t'1d1 •s 

t· :, :- t. ·s t111d1 · r ;1 -.. p1·nf11· pr1 ► \· 1 -.; 11111 or ;1111 e 11d ­

nw11t lo lh t' i '1111 .... 11tu1 1,111 ll 1· .-..plwa11•~ 1tw 

111, ·a11 111.: and -.. 1q~g, ..... 1., 1 tw 1·0111011r s of a 

v ; il111 · .dn ·ad \" ~Lllt·d 1n llw d11n1111t ·11t ,,r 

1111ph1 ·d I, _,· lht· 1· 11 ,1 -.. 111ut 11111 -.. , 1n1.-iu n· ;111.J 

111 '.'-. lor_v Tlw lnw,·r I uurt Jt1tl g ,· I 1111h 111 tlu­

S 11pn•111t· t ·1111rt · :. rP;1 -.: 111111~ .,1111111 th11.•-i · It' 
gal 111.11, ·nal :-. . . , -.. \ \t • il . , :--. 111 rlw 111.1kri;1b 

lht·111 s d1,·,· ~. gt11d;111n · iu r .q1ph 1111-: tlll' 1,r11 

'd" tun or :1n!, · r1drrwri1 111 ., 111 · ..-..· -. 1111.1111,11 

Bui wl11·11 tlw t ·,,url ,·rt ·: tt1 ·, 111 · \\" ngftl .--. , ,1.--. 

S Olllt' .flhl11"1" , who li: t\t ' 1•111,.! :IJ.!1 ·11 111 1/w 

11r111·1•ss ~t:111 · 1h:1t 1111 · \ Ii;, , , .. /,,tw . -. 1 , ·. , ,, . 

/J,w /' 1/ullun llll I ~ r: '. I ~~, --~ ~- 11:, 

(\\'h11t· . ,I . , It -, , 1·11t 11q •. '.I h'r1, I IJ"11,I, · I Ill 

II S I LI . 11 ;7 ,:~ . '. 1:1 ., 1·1 ; 11 :,. ; :t:t -.1-1 . . !;, 
1.1.d :.:d 117 tl '. ll :11 1~ l• •\\,1r1 _ .J , 1· 1111n1r• 

n11g), lt1v.1 •r n111r h 11:t \ 1 110111• 11f tli1•<.;1 • rna 

lt•nab :n a1l.ild, · :u1d I Jl1 l1111 ~ 1111ly lo wli ; 1t 

1111· S lq 1r1 •1111· I ·u11 r 1 h.i~ , lal1 ·d lo lu-• the 

pr111npl1• 111 \ oh ,·d . 

In this ;.:- r1111p 11f r a ~1•:-- . and 111 th11s 1• cll1•d 

in tlu· •p11,11 ·d Lt11 )! 1J.11 ' t' from 1111· ( '1111ri" :-. 

op11111111 s . w1 · du 11111 111 11 1 ,111,· pnnnplt· ;1r11r 

11!;11t'd •· \ 1•11 .1ppr1,,1d i 111l-'. 111 hn ·adlh lliat 

w)11d1 ;q11 w li:1111 ..., , ,, . .._ :-. 111 lia,·, , u s ;ufopl 

Tl1t ' 1·011rt li :i... lt •, lt'd I..; ll hh lr:111,·1• " '" lht · 

fll!hl of jlf"l\ . ti · \ --. 11d 1 ·11;111, · r ·, .1 -.. :1c1n 1l1t: S 

r,•lat111J.! 1,1 111 ;1rn:1l-,', · : •r111·r1 ·, 1t11111. , ·,,111 r a · 

1·• ·1i111111 . ( :111111\ l"l'l.1 t. 1111 , li1p .-. . :11 1.J d 1dd 

n •;1n11~ .111d , ·dw :1t1 11 11 It 11t"1 ·d l, ;11ilh Ill' 

11, -1 . .. h . 111 , ,· , ,, 11 

" I' ' " '" '' ·· .. 11 , " d 
r . ' '' I '- , , -- ~ r 111 I . , I , , , , ' ' 
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sa1u _ ,ul no11e of these covers a right lo 
homosexual conduct. 

The question then heroines whetlu,r 
there is a more general prmr ,µle that ex­
plains these cases and is c.aµahle of extrap­
olation to new clauns nut previously ,lecid­
ed by the Supreme Court. It is true thal 
the principle appellant advances would ex­
plain all of these cases , but then so woul,f 
many other, less sweepinl{ principles . The 
most lhe Court has said on thal topic is 
that only rights lhal are "fundamrnlal" or 
"implicit m lhe concept of orden·d liberty" 
are included in the ril(hl of privacy . Th,•se 
fom,ulatiuns are nol par11nilarly lwlpful lo 
u s , howpver , her au s t> t lwy arc lt•ss pn•· 
srnpl1011s of a 111odt> uf n·as,rn111g 1h.111 lh~y 
an.• c.: ond11 s 111ns ahrn11 part1r11lar nghls 

1~11u11nau·d Wt• would f111d 1l 1111po-._ s iltle to 

r orH.: lurie that a nJ,.!hl lo l1omos ex11al <"OIi · 

tlucl 1s " fundanw11Lal" ur "implicit HI ttw 

t'onrt>pl of ord("n•d litu •rt~" unlt•ss any aniJ 
all pnva1-, sexual lwha,wr fall s within 

thosl' ratt•J,!'Ones, a co11dus1011 wt~ are un ­
willi11g lo draw 

In dealing w1lh a topic like lh1s. in whi"h 
Wf" arP askt•d lo prolPcl from n •gulalm11 a 

fonn of lwhav1or Ot'\' t•r l1l'f11n• prul t• t·ll't.1, 

and im!t-•t•d traditumally f o11d1 •rn1u•tJ . Wt' do 
well lo h~ar 111 111111d th,· co1u·1·rn s 1·xpn ·s~1·d 

h.v .Ju s tin• \Vlt1tl'. d1 ss1·nt111J! 111 .1/oo,·,· ,. 

l',/11 of f .'r,sl f '/, ·1·,•la11d. l.ll I I S. -l!J.I. :,,1,1, 
97 S Cl . I 11:1~. I !J :,K - .-,!), -,z L ~;,1 ctl .-,:11 
(19771: 

TI1at f h1• t ~1HJrl ha s a111pl1• pr1 ·1·1 ·d1 •nt fur 
the c·rt•al1on of IH'W ro11'.->t1l11t1011al nl-!hl s 

shoultl 11ul 1, ·ad 1t tn n•pp;il llw pn>c1 • .... ~ ill 

will . Tl1t.' .ludw1;1r _v , 11wlud1111~ 1l11 s t ·1111rl . 

Is It1t• mus t n1hwraltl1 · ;111d 1·1111w s 11, ·;in •-._ 1 

to 1llt>~111111arv wh1•11 1l d, ·al '.-> w11h Jt11lgf-' · 

5 . ii Ill.I'-' ht· n nh L l 1tJ1tl tu , .1 \ . 11 1h" 111 11111 111.11 

1h(' .lurl101 111 !lu ~ 11p11111111 \ \ h t 11 111 .11 .ul, 11111 

l1f(' . .. · ,,uc-\ S<" d tlu: \ 11,: , v 111.11 1111 , 0 1111 •. h , ,11ld 
(rca1c ll<"W ton~111u1111n~1I 11t,:l11 , . 1ha1 , ..... 11~:111 , 
mus1 h<' la11h Jcri v, ·J h v , 1.11 u l.11tl 1110Jt·, ,,I 
lq!al 1111crp1 \ ·1a11on l1111n ll 1t· 1t· ,1 . . 11,111111,· .11111 
lw<, to r \ of lhl· t."un,111u111111 t It .h ti h.1:,, l 1n· 11 

apll\ JJUI . ·111(' \ \OI k 111 d1t· poli1 i. .d lu ,llll la· , " 
10 h~ tll\JliJ ;1h'J 1111lv 1u . 11l 111d w11h .111 ,uln 

1·1H. t.: who"' ,1 .111111._: po1111 n h 11,1· 1111dn h 1111-'. 
prr11ll \(: , , , l .111h ,li ,, 11,, 1.1hk ,n IIK I 1111 , 11111 
110n Th ai 1ht· ,11111pln ,· 111h'1 ,· 1ll1 ' " 111 1101 1,, 
lo11nd 1t1l-rl· - hn ,lll'l ' tlh· ,1 111.111 , 111 " 11 11 1 Iii. , h 
1u li J ,r l1t· \ · t1 l 1 1r1' \lTll - 1, l :\ · 1H·1,1II \ , 111111111111 

mad,• rnn s lilulional law havmg lilllP "r 
no t.'og-ru1.;1l,le routs in I ht' lang llaJ.!'f' or 
evrn llw des1~n of the f '.011 s t1l11t1t 1n HP · 

alizinl( I hat the present ""nstrunion of 

the Oue Process Clau:•.1· ri•1.r1·~,•nL-; a 111a. • 

jor judir1al l(loss on ,ts terms. as wf'il as 

on the anliripalion of the Framt'rs , anrl 

that much of the underpinninR for lhe 
broad, sul,s tanlive "applicat,on of LhP 

Clause disappear .. ,! in l h,· con flil'l l,e­

tween th e ~: xecutiv~ and lhe .ludic,arv m 
the 19:10's and 1!140's, the Court , hnul,I 

be extremely n•lurtanl lo hre alhe s l1II 

further sul1s1.111uve ,·1m1, ·11t 111lo ll11• llu<' 

Pror,•ss ( :1ause so as to s lrikt.· 110,-. 11 lq.:­

islation ;ulopwd l,y a Stall· or t.:11" lo 

promote it.s welfare Wl11·1wv1•r Liu, .l111h 

ciary dm•s so. il unavn1dal1ly pn·-t·mpt s 

fur it.sdf another part uf lhe ~ov,·rnanrc, 

of the rou11try without t•xpn•ss t.·ons utu · 

l1unal aulhorny . 

Whatevn iLs applil'ation Lo lht• Supr~nlt' 

Court . w~ llunk thi s :11lr11onilion s hould 1,,. 

taken very st•nouslv h}' infn1or f1·d1•ral 

eourt.s. No doubt Lhere 1s "ar11pl1 · pr,•,·••· 

Jt•nl for lht• t:rf'allon of tlt'W 1·ons t1lullon ;d 

ri~hL--;." hut. a s .lus tin• \Vli1t1· ...,;ud. 1111' t"f., · 

alum of s11d1 rn.:: 111 s "1 •011w s 111•an·sl lo 1114· · 

i.::1t1111 :u·\· ·· lo'."ht'fl Jlld),!t "" 111;lkt• ··t:iw h :l \'1 111-! 

lilllt• or no n1J.!llt l ahl1· n11t1 s 111 !ht• b11l!'11 :1J.!1' 

or 1• v1•11 tlll' d1 ·:-- 1L!ll of ltw 1·,111 s t1lul1u11 ·• If 
it is in all _\" .f1·c:n·1• ,lo11lilf11I I h:lt 1111' ~ ti 

pn •1111· ( 'ourt -1111111.1 fn·, ·k ,·n ·at, · 1ww ,·011 

s t1t11t11111al nc-hts. · w,· 1h111J... 11 n •r1ain 1ha1 

lo\\.Tr n111r1 s ,. ti11uld 111,1 do .... 11 \V,, lia,1• 1111 

J.!IIHL11w1 · fr11m 1111· 1 ·,,11 ..,, 1111111011 nr .1:-- \\1 · 

h:t \ 1' , li11 \\II ,,11'1 11 •, ,wt'I lo 1111· 1 : , -. ,. :ll 

h:111d t,,,111 . ,r111 ·11l.111 ·d ~ 1q1n ·1111· 1 ·011r1 1•n11 

(_' lpl1· If 1·011r1 :, ,ii .1p1w.1I.·. ·-liu1ild . Ill 11d1 

~:111LJ11tl I I \ /J, ·111,,, ,,i, \' ,u1d l>nlf/4 \ I .1 

! 111~01 Iii, ·-.,· \1 1· 1,, .111 · li,11\' 1" \ t · 1 . \ IJllll'h'h ' " 

111cl1 ·\. 1111 111 1h ,· 111111 11 "11 ,, I .1 , 1111111 11 1dL•1· 

f"h, · ~ 11p11·111,· t , 11 111 h." d, 111lnl 1h.1t ,1 ,11 . n · 

, 1c.11,· 1H· 11 , un , 111111 111 11,d , 1rh1 , .111tl . ·" 111d,•1·, 

111 \1111 , 11l1UP,n . .il \ tnl,1 1u1 ,11111 h . 11 r .11 , l •.,1111J 

.1ti,,d11td \ l, 1 1h.1t ,ktn 111111 .111011 I Ii,· ,,111\ 

q,11 ' '*"" ' "I " 11 l •-1 11-. . 111 \\ l11 ·ll h 1 du· '- •11 11• 1111 

C , 11111 li .1, ,1, ·.111 ·d .1 ,,~ht \1 111,li . l .111h d,1 ,11nl 

111\1 ·1, 1111 · ,.1 , 1· l1t· l1t11 · 11 , "' , .. linli , ·1 ,he " •1 

111\"llh l 111111 h .1 , .p ,·t d11·,I ., 111 , ,J, , ,I ,111.11\ , 1, , . I 

,11,1l111d11lu1•1 \1 hnh h 11 11, , 1h .tppln ·d 11 .1l lu ·, 

d1t· I . 1,t· \ \ 1· 111\hl 1111 \ , 1k, H k 

lll!ONENIII II((; v . ZEl'II 1:197 
I II~ ou 7 H t 1,1 I IM I l'IMI 

, 1r• · 11111 , l:111, ·1", lw,: 111 111 , · ,, . 111 · 111 · v. rtl• l11 •. 
0

! r • 1·1\' 1111' \ 1111111 ,1· :,i •\, ·, t , ,, 11 , "' " 1d,I 111, · 111 

tli.,t 111a11 v w111dd , · 1 .1d,· -- 1q•r• ·11w '1111ft rt · 

\ 11 ·w . J i..:rt•al 1111,h 11( p1.\1,.·• · r11 .1d, · l.1\4 

v.11uld grow up .. 1111! '-'.,, w1111ld h:l\·•· ·pr1• 

, •r11ptl1·dl lor l1111r .._ ,,lvt•..., I ;111otlwr part nl llw 

J_'llVt.•rna11cl' of lhe nHwtry \.\·1lh1111t t·xpr1• ss 
r,111sl1lul1onal aul110rity .·· If ttw n•v11lul111n 

i11 st>xual mores Lha t al'p1•lla11l proda1ms 1s 
111 fact ever to arnvt', w p lh111k it mu s t 
;1 rnve through the moral rhrnct's o_f the 

111·nple an1J their t-lertt•,I repn•st·nl.atives, 
1101 lhroul(h the ukas .. of thi s courl 

T11rni11g from tht• d,,ndt'd l'a :-.. t•s. whu-h 

w1 · do riot tl1111k prov11l1 • 1•v1·11 an amliq._:: 11,,i1s 

warrant for 1h1· c1111s l1t11t1011 ;tl n~ht lw 

•;1••·ks. ap1H·lb11t offrrs :lri.~t111w11t :-- ha :,1·d 

11111111 ;1 con s c1tul11111al ttu-ory Tli111q • .::l1 !h;1L 

tlworv ts 11hn11u s ly 11nlt.'11;d1h·. 1l 1s ~o 11f11·n 

I, , :ml 1hal 1l is worth s L:1l111~ l1n..fh "hy 

WI' fl'Jt'l"l ll. 

,\ppdlant 1le nws thal moraiity r ;u1 1•v1·r 

lu- t lw bas is for lt•g1 s bt1on or , 11wn· -. p+·nfi . 
1·;lll\', for ;1 naval rq,.::ul :1l1011 . ;111d :, ~s•·rl s 

two. rcasnl! S why lhal 1s '.'- O. Tl1t • fir -.;. t 

art:unwnl 1s " if lht.• 1111hwrv l':lll d t• f1 •11d its 

l1l.111k1·t l'Xclu ~1tm 11f h1111111 :--. 1·~11ab 1111 llw 

rr,11111d that ttwy art• off1•11 s 11.·,• In tlw m :t · 

1-irit,· nr lo lht' 1111litar~· ·.._ \· 1t·w uf whal 1:-, 

, nnally al-rt.•ptablt •, tht•n no n~ht s arl' ~af,, 
I r11111 ,·rll'road11nt•11t and nu 1111111,nl _, · 1s pro 

,, ., t1·d a~a111sl d1srn111mat1on . " i\ppl'll;1111· s 

I 'l'• ' lllllK llrll'f on ,\pj1••al at ·11 - 1 l . l':i ss 

1111 : the 111at.TUratt• d1ararll'n zat1on 11f tlu· 

~ .,v .v ·s pos1tiu11 hen•. 1t dt•s1•n' t>S to lw ~aul 

fl1.1l I hts arl.!llUJt.•nl 1s complt·ll'ly fr1n•l1111 s . 
·1111° t 'tmsllt11t11111 has pn)\:1s 1ons th :1t 1·n ·:,11 • 

·- 1•1·1·1f1c flKhL'i . Tht •st• proll't"l. a1111111l-! ol h 

ranal. l'I hn,c. and n·hg1011 s 1t111111nt II '" 
'. ; .1 c1111rl n •f11 s 1· :--. to t'rt ·: ll1' a 1u•w ,·011 s t1tu 

t ,•1nal n~hl lo prott•ct hornost' x 11al nrnd11,.1. 

t hl' 1·011rt does 1111t tlu·n ·hy dt•s lrn v t'~Ld, 

lhl1t.·d roi1~11t11t1onal r1i..::ht s that an• -;0l1dl~· 

11:1 · ... ,·d III cons 11tutio11al t1•,t aud h1s ton· 

\p.pt'lbnt go1 •s furih,-r . hnwt> \' t•r . :llld 

,·,,11tt•11ds that tilt' 1·xi:-.t1•1w t · 11f mural d1s ap 

t, \1 ,ual ;11~UF1ll'lll .. 1ppl'IIJ111 '> ~ 11111 h d \, ·a , 
pr ,. , ..,l·J liv llll" \ 11u1 I l 1111, 1· 1 lllll K h1, p1111,11 ·, tlU•ll 
ti · ,, dil· 1,..,,JI iq!ul.1111111, 111 .1\ 11 , 11 pr,1111 ... , dil , 

. ,111 uktl 111 111,11.11 p1d,:111r11,.., \ -.. ~ l·d \\ 111 1hn 

••i,or .tl ,ii,lu 11 11 ·1h t 1111dd 11,·\ l· 1 Ii<· . 1 li .1, 1, 1111 ,1 

1. ~ulJIIIIII . , 111111\l· I 1t ·pl1t ·d 1h .11 11 l n uld 11111 

! ' . I 1 ,t,, . 

'• · "' 
,,,, r · I 

1-'.' ' ' " rd I.I I 1 

1·1111 111 1111, I· r. 1. 11,,1 t:1 , \"- , I, ·, I 1111 1 

11f ., j1, 1r111, · r In .)ur , · ., .,u .il 111 ! 11 t l . l l " \' . .... 111,t 

1m111111w fr11111 lturd1 ·1t 1,,. the •, LLl• · :t s an 

f'lt•1111·11t of n111 -. 11t11t1011allr prot1 ·r-t, ·d pnva • 

ey Th.Ii I/if' partic11lar 1· hoh·1• 11f part1wr 

may l,t · r q ,11 .:: n ;111L to 1tw 111 ;1Jnnt,· :trg-ue s 

for 11s ,·1l-!1l.1111 prot,•1· l1on-- 1101 1L.., v11liwr:1 -

hil1t\" fo ...,;11w t 11,n Appt·llant 's t lpening: 

Bn.-1 ltll \pr1 •: d al 1:~ Tl11~ ll11•nry th:tl 

111ap 1nl \" 11,nr:d11r ;111d rn;ljllfll _\ d1111t ' l' JS 

alwa, , :n .1d1· 11n• s 111nplt\·1•I,· lfl\' alul h~· the 

( ·o w .lit1 1l1111 1 .dt:11 ·k, lht• , t-r _,· pn ·dh·ah• of 

d ,· 111 , 11 ·r :11 w ~: o \·1•r111 11,· 11l \\."h, ·11 llw 1 ·1111 ~11 · 

l11l1 o n cl, :, .. ~ n• tl -.. 1w:1k tu lh,· 1·01ilr .1r\" . 1111• 

d1111n· , 1if 1t11P-1' p11t 111 .11lll •11ri1 , · 1,y lhl' 

1· li·1 ·1oral 11r ,,n· ,'.'-. ,,r 1la11 :--1' wh,, ;1n · ;uTOUlll · 

al1l1 · 10 , urli p1• r.-;.ons. 1·01111· l1••l11 r,· 11 s nol as 

Sll .'• IH't'l lwc ·au --. t• 111;qonLar1;u1 li11t a ~ 1·011t.· l11 · 

s 11.·1•ly valid for lhal \+ ·r _, . n· .1'.-- 011 \V1 • 

~•n•ss. l11 ·,·:111 '.'- t.' 1111~ po:--:, 1!11ht\· 11f 111.•111~ 1111:--. · 

uruh ·rs tuod 1.--. :, 11 hrt ·:,1 . t l1 :il tl11 '.'- d1'!1•r1·1w,· 

to d1·111,1rr;1111.: d1t11n· dill'~ 111Jt apph wht ·n• 

tlw l·o11 :-- lllt1l11111 r. ·11111,·t ·~ th, · d11111T fr11111 

m :ljnn111 •~ . \111wll.1111 ·:-- th, ·••n· wn11ld . 111 

Lu ·I . 1l1 •s tro1. 1lw l,;1 :-. b f11r 111 1wli ol th,• 

1110 :--. t , ;d11t ·d lq.: i...bt1u11 11 11r , 11, ·11"1 , lta -.. It 
would . f11r ,·., a111pl, · n·nd, · r l, ·~1 --.. lat11111 

altout 1·1,d n~ht , \\.nrk,·r ... ;1(1·1,· . 1111' pn· s 

,·n :111011 1,f ,ti., ,·1\\· 1r1111111, ·111 a 11d rnud1 

11JC1rt· . 111111111 --t 1tul11111 ,d 111 1·ac li 11I th, •s t• 

;1n · . , . l, -~•1, l.11 1\ ,, 111 :11••rt1 1, ·-.. h;1 \ t' 111ad,· 

IIH>r . d di,>,-, . ..,, , ·11111 r:_,n 111 !111· d1 ·-.. 1n· :-- of 

11111111 r, t1, ·, !t 1 . 111 lw ,l11 11li1 n l 1h :1l v1· r , · 

111 .1111. i .1\ , .... , · \ 1- 1 \\ h 1,.._ , . 111!1111.11,· JtL" lilw ;1 

111Jt1 d 11 , , 11111 r1· , 1 1q11111 1111· ·.i Wl+'l\. •, 11111ral1 

ly., h•r 1111 ·,,· r 1·. 1:-. 1111 , .q 11w lLt111 · -.. .,rg-u 

1111·11l wdl 111 ,l w 11t. -.. 1a11d 1· \ ;11 11 111 :1111111 

111 \\', , 1·11n r l11d1 ·. 1hc n •l11r1 •. Ilia! ,,w ,·;111 

r111d 1111 1·11 11 , llt llil .. lLil r 1:...,'. lii 111 , ·11~ ;q • .: , · Hl 

h1111111 ·, , •,,: 11 ;d 1111d11t"T .111d 111 :11 . ;1:-- JHdL.:1 ':--

Wt • li ,1\1 · 111, l \. 1!r:11il 111 , n·;iJ1 • illl t' \\, . 

.\ , kl.I t h it 1 ""''11 d, c 1' 1" 1' '1,1 , .. 1 1•11,l11l1111HJ! 

lw , 11 .dit \ , , ,111 1, ,l 1,J' l 11.I 1h .11 111.,1 , u1d,I 1,, 
p1, ,'1 1lt11 , ,1 !.111 .. 11 tl1 , · ~• 1 ., 1111.J , ,1 , r1u · II\ 111 ~1111 

111 . ,... 11 .. " ' ' "' 11 "" 1" • I u , It \ '" .tt 11111.d , . ... . ,d 

1 11111 -.. , t , ,,.,!P •I I .. 11 I l• H l 1t, h "' 111 111.1111\ 

,· .,.~..... . . . . . ...... '' .· .· .. . -
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need ask, therefore; only whethn the 
Navy 's 110licy 1s ratm11ally related to a per­
missible en,I. See l•:,•lle11 11. John.son. 4l5 
lJ S. 238. 247-l!I, !16 S.Ct 1440, 1445-17, H 
L.Ed.2d 708 (1976). We havP said that 
legislation may implement morality . So 
viewed, this regulation bears a ratmnal re­

lationship to a permissible end. IL may he 
argued. howevl'r, that a naval rPgulatmn, 
unlike the act of a 1,, i,:1slalure, must be 

rationally n·lated not to moralitv for its 
own sake hut to some furth..r ,·ncl whieh 
lhe Navy is r 11t1llt>d lo p11r:-; 11t.~ bt•rause of 

the Navy ·s :,~~ •~•lt'•f f11nrt1on Wt! tH.1Pd 
not JecHk that question lwt·a u:-.e , 1f s uch a 
connectmn is n·quir1•d . thi s rt'J,!llla11ou 1s 

a,lamly a rational nwa11s of advancing- a 
lei,:itimate , indeed a crurial. inlt•rPst ,·om­

mon to all our armed forces . To ask I he 
11uestion 1s to ;inswt>r it The <'ffeeLs of 

homosexual rnnduct within a naval or mili­
tary unit ar<> almost rertain lo he harmful 
Lo morale and 1lisc iplme. The Navy is not 
required to prculuce social scienrt• data or 
the results of cont rolled t·xpermwnts to 
prO\'l' what co mmon sense and r~mmon 
experience dl'monslrale . Tlii s ,·,·ry ,·ase 
1llus1rat,•s ,b11~t•rs of the sort tlw Nan is 

entnlt•d lo nrns11h·r: a. ~7 •y•)<..1r-old pt•tl v 

offieer had rep,·at, ·d st•, 11al rdatinns w11h a 

I~ .,·,·ar-old ~•·a m ;in rt •1 ·r111l. TIit' latlt'r 

lht>n t·hose to hn•a a.. olf llw n·lat1ous l11p . 

Ep1so,les of tins sort an• t·t•rlain lo IH' d,·I, · 

lenu11s lo moralt· and di scipl11w . t11 ,·all 11110 

11uest1on lht• t'\'f•n lia11dt ••h1t· ss of s 11p1•r11,rs· 

tif"alinj!"s with lowt•r rank s_ tu inak, · p1 •r -.; 1111 -

al dealini,:s unrnrnfortal,I,· wh,•n• I lw rda ­

lmnsh tp 1s SPXUalJy : . .11nhi6!UOUs, lo J.'.Prwr:11" 

dislike and disapproval amo11g man\' ".:110 

ftrnl hornost•xualll _\' 111urall~· orf1·11s1v(' . and . 
it must I~ saul J!IVPII lht• pow,•rs of 111111 

t.ary s uperiors ovPr tlwtr 111ft·riors. to 1•n ­

hanre the 1HJss1b1litv of liu1110:--t•x u ;d :-. ,·due­
tmn 

The Navy' s poli,·~· n·quirinl,.! dischargt' of 

tho~e who t'nga~e 111 h1mws ,•.-..:ual nmdurt 
sen ·es leg1t11nat,• !ilalt• 1nlt•n•sh whwh in · 

dude tht" ma1111,•11anre of " rlisc1pl1111• . good 

ordPr and rnoraJt·I , I mutual t ru :--t and 
cnnfittenn• amonJ,!' " t'r\'1n• riwmh•·r ~. m ­

-; urj in~J tlw mlt·i,.:nl _\· of tla• S\' s lt'm of rank 
.111d 1·on1ma11d. r1•l·r11HI llll! I :11111 rP -

lain! ing I members of the naval serv1re 

and prevrntjini.:J hrea,·hes of seeu nty " 

SEC/NAY 19009D(Mar. 12, l!JHI); JA . at 

219. We b1>lieve that the policy rrq111rini,: 

discharge for homosexual conduct is a ra­

tional means of achieving these lri,:1timate 

interests. Su Beller ,,. Middendorf. 6:12 
F'.2tl 7811. 812 (9th Cir.), art. de,11ed. 452 

U.S. 9(15, IOI S.Ct. 30:IO. 69 L.Ed .2d 405 
(1980). The unique needs of the milit;irv , 
"a spec1ali1.ed s,,c iety separate from rivilian 

socictv," l'arker 1•. ler•y, ,117 ll .S 1:1:1_ 74:1, 

!J4 S.Ct. 2!i47. ~r,55. 41 L.Ed .~d 4:l!t i l!l7~t. 
justify the Navy 's determination that ho ­

mosexual conduct imµairs its <·a11.ic1tv to 
carry out its mission . 

Affirmed. 

• ~=-:-='"\ 
0 i IIUU"lfl \Y\IIM 

r 

John F. 11 ,\III\ION, .\ppl'llanl. 

V. 

IIALTII\IOIIE & 01110 lt,\ll,1!11,\ll 

I lnitt·d Sr:it,·s r1111rt of ,\pp,·al s. 
I )istnn of l 'ul11111l11a C 'irn111 

.-\r~11,·d .l:n1 . 1:1. l'.ln -1. 

lkrnlt•d ,\11~ . 17 . l'.J)<~ _ 

Hailroad 1·rnplo\'n· , wl10 ft'\'1•1\·1·d lw111 ·­

fiLs under the Lon~shor,·men 's and 11:irbor 
\V11rk1•rs ' ( '0111pt•11sa lu111 ,\ft for lllJUrw :-. h t• 

s us l~lllH·d wJ11J.• rt•pa1r1111,.! :1 liop1wr . 11r lull 

rwl , lhrtmJ.!h whH·h 1·nal pa:-..-... t·d a:-. 1t ,noq•d 

from r:ulroad 1·: trs 111 th1 · hold s 11f t,arg1•s 

a11d ships al r:ulro :11 1's coal p1~· r . ltr1111ch1 
s uit ~J_{a111 s t lhl' r;11lr,1ad 1111der 1lw Ft·tlt •ral 

Emplo\·f'rs · l.1al11lit .v Aft . Tht• I i rult•d 

Statl..'S 1)1.s trwt f'ourl for lh t• ll1slnct nf 

('nlumh1a. 1;1 · rl1 :ird .\ . c;, ,s1· II . .J . -,,;o 
F.Supp ~• 1-L ,·nh ·rt•cl :-.111umar v JUdJ.!11w11t 111 

favor of railroad . and 1·111plov,~1• app1 ·al1·1I 

11 .\10111'1 • 11 ,\I.Tl\lflln: .~ 1111111 I( I< 
I 11., •• 1•1 f /J 1 '"" , I f"'4• 

l'I ,, t'ourt of .\1 11w:1h \l1k , ;1 , · ,r, · 111! 

. l11dl,.!t' . twld that l.1H1J,..: ..., l111r, · 1111·11-.. ;u11I JI.tr 

l,ur \Vorkt ·r s· t '.ompt·n s;1t1u11 :\rt 11n,v1d,·d 

4·x.-111 s 1v e covera~t• for t:ml'l"'.1.-1 't! , prt'd11tl -
111i.: rnvrrai,:e for employee under the Fed­
,., -,1 Employers ' Liability ,\ct. 

Affirme d. 

I. Workers· Compensation ec>:Z6:Z 

An t'mployee 1s rov .. r,·d by th,· IA>llt.: · 
~liort_•rru·n ·s and Harbor Workt•r!i· ( :0111pe11 -

;;1t1on .\ c l onl _v 1( hf:' or :-- ht• 11u•t•1 s ho1h ltw 

·;1111s and s tatus tests l.01tJ.! s l10n·riw11 ·s 

;wd tlarhor Workt•rs ' Conqw11 s aL111n Act 

~~ XII , :l(at. as arnendt'd, :J:l U.S.( :_ ,\ _ 
~~ '.JUL(:!), 90:J(a). 

l. Workers C:ompPnsation G=>l6l 

Simple uist1neuo11 t ... 1w1•,•n " tra,htional 
r:11lr1,adml,.!' tasks" and •'traditi,inal rnari ­

t11nt• tasks" 1s 1101 llw ~o lt' 11111111ry lo he 

111 :1d1 • m d1•lt•rnu11mg a railroad 1·mploj·1·1,.s 

q,t1 11 s untlt ·r llu• l .u11J.!sl10n·111t·11 ·s aud llar-
1,or \V nrkt·rs' ( '.0111pl'11 :-. al1011 .\rt ; d 1·d 111111g 

Ill r .. I1uw , ·.,,,,, I'. ,Vt1r/o/k .r lfrs ll'rn H_11. 

f ·,, . . -1fif) F .:.!d H!fO. l.,011g- s hon•11w11 ·s and 
l hrhnr Workl'rs' Cum111·ns at1011 Ari. ~ ~Cl), 
·" .,m,·ml, •d. :1:1 IJ.S ( '_,\ _ ~ !lll!i :O 

.:_ \\'orkt:rs' ( 'ompt·nsation -.> lhl 

1 .. rng s liorl'nw11 ·s a111f IL,rhor \Vorker ·s 

I 11111p1·1bal1011 r\l't 11ruvult·d t' .'<1·l11st\' ... 1·1f\1 • 

, ·1·:1~e for ra1lro:ul 1·111ployt·•· lllJllrt·d wlnlP 

n ·1•:11n11g- a hopp, ·r . or funru·I . lhr11111-!h 
,\ 1111 h 1·ual pass1·d :1s 1l 111ov.-d fr11111 ra1l ­

r 11:1d ,·ars to tfw holds of bar}!t· s ,uid :-. l11ps 

.11 r;,.11lrna1J' s nlal p1t•r. pn·dwl111g 1·0\·1•rah t' 

l, ,r 1·mpl11j1•1· ·s 1nJ1&rtt·s undl' r tilt' F, •deral 

1 :111plo\'t•rs · Liali1lit _\' A1 ·t. !.ongs horn111 ·n ·s 

:111 •1 llarhor \Vorkt-rs· ( 'umpt·11salm11 ,\ rt. 

'·" I ,: t se11 .. ~f:!), :11a1, a s a111e 11t.letl . :1:1 11 .S. 
c .. \ }~ !JU I d "''I -- '.IO;!Clt . '.!Cl:11 a); F,•deral 
I 111plo v1•rs L1al.il11 .r .\r1 . ~ I t ' l ~.,·q. -lfJ 
I •: 1 · .\ . ~ :.I l'l ""I 

\p1,, ,al fr11111 1111· l l 111t1·d ~L1l1•-.; U1 s lnc-l 

· ·•irl for 1111' 11, ..., 1rwt 11f ( ·11!11111111;1 tl 'l\il 
\, : 11111 ~o . ~~ u :111~1:11 

.\11d1 ;wl F:irn ·II . \V:i :, lt111~,'. l1111 . 11 ( · nl 

1/11 lbr ••I llw lh .... 11w1 .. 1 1 "1111111 11 ;1 1 ·1111rl 

• · • ' •/• I•• t 1·• 1 1 ! , , 1 \ • ,, f 

1/ 1,, 1 ,1 11 1, ·.,·11t , \.\ 11 , ,111 h 111 r I l \, 11111111 ·1 

\-\'a :- h11q.: l•it1 f11 · \.\.;h 1111 t h, · t,ri, · I . lor 

appellant 

1;enrr:e F l'aµpa s, Halt11non•. ~1d. of the 
Bar of 1111· C ·ourt nf Appt•al s for Maryland 

pro hac \·w,· hv "' Pl'fla l IP :n ·,· 11f I ht· ( ~uurt. 

w1lh wh"m IV ,dt,•r .I . S11111h . . Jr . Wa,h­

ingto11 . f) (' . wa s 011 the lin\'f. for ap1 w llec . 

ll..fon· WIU'.;llT. MIKVA and BOHK, 
Circuit J11dg1·s . 

01,i111on f,.r the C,,u rL [1lt, d 1, y Cirru1L 
Ji;d~e ,\Ill\\' ,\ _ 

Mlh: 1,' ,\, C'irc111t .ludi,:r : 

A rrr urrinJ.!' prnhlt>m m worki'rs · com1wn ­
sation laws has h1•f>-n tht• t·ov,~rage of 1nar1· 

tune workt·rs l '.ommt·rH.' ln).!' in I!• 17 . wfH'n 
lht• :-;,1pr1•me t'ourl lwld th:1l under n•rtain 

rircum ~t..arn·,•s s tal1•s rou!J not co11stilul1011 · 

a llv prov1d1· r111111 ►i·nsal 11 ,11 lo 111 Jll rt· ◄ f ,na fl 

l111w wnrl-.1•rs, ,\·011lhf·n1 l'Hnli r t ·o 1· .lr11 -

·"'" · J.J.I I IS. ~w •. :n S \ ·1 ·,c1, ,; I I . Ed . 
IIJr(fi 11'.JI?~. ('0111,!rPss. tlw court. ..... ;uHJ tlw 

st.a lt' s have :,,. lru~i~lt·d !11 1·:1n·1• out ralurnal 
an•as for s t~llf' ;11111 f1•d1•r;d l:tYt -.; Tiu• 11rtl,.!' 

111al ··J, ·,1 sr·n luw ·· n:rn wd ;iflf•r that l!H7 
<" a s t•. lu·ld th;1t tlw , 1.1t1 ·s n,11ld 110( Cll\'••r 

l011~ s liun •111 ,· 11 11q11n·d ·,1•: n"':;1ril nf tlw wa 

1l'r's 1·d)!1' 111 1~1~7 . :llti-r -. ,·,1•ral 1utS lH' 

n·ss11i/ :1l11 •111pt.-... 'lo 1• x 11•11d .... 1:1!4• 1·0111p1 ·11 ..._ ;, ­

l11111 n•1111•1ht·:- 1,1 111111r+ ·1I 111anl111u• w11rk1·rs . 

1 ·,ml,.!'n ·~s 1·11 ;11"14 •d 1111 · I ,011j! -. i11 ,r,·1111·n ·s .111d 

tlarh11r \V11d, 1· r ..._ I ' om1wn s ~1l111n Ad 

(I.IIWC' .\) ,: t:il ::-; 1: ~'.1111.-t., n/ 11'.IK!l.to 

prund1 · covt· r :1).!1 ' lnr .... 111'11 p rt· .-l 111 h•d long 

s liur,·111, ·11 ;t11d 111/wr~ :--- 11 11 11,trl\' :--.1l11alt·tl. 

That .-. L1t111,· . -. 1g111f1r:i11tl _\' . 11111·11d1•d 111 

l'.i? ~. has l ,1·1·11 ;n ll·r s t·< ·lt ·d Ii _\' otlwr ft·d,·ral 

1·11111111•11 .; 1( 11111 l.,w ."\ \\', · 111..-1· ;Hldres.s Liu· 

a11pl1c:at11111 uf llw I .11\\'t ", \ .. 1-.. ,1111t ·111lt·1I 111 

l '. 11~. In Iii, · l ,11 · 1~ 111 '.111 --.. 1·;t:,,1• and llit· 

111t1 •rl:1n· . d : 111 \ lwt \\ ' 1•1·11 th;it _\1 ·1 and lh1• 

Fnl1•r;d l<11q,l11\ , ·r s L1 :1/td11 \ . \l'I f ~l'.L ,\ I. 
-1.-) 1 · :--i 1 · ~ .-ii , r .., ,.,, t 1'. t:-<:..'J 

Joh11 IL1r1111111 .1pp1•IL1111 w:1:-- 1·rnplnv4•d 
11\· t lk It.tit 11 1111 r1 · .11111 1 :11111 lbd road 1 ·11111pa 

nv I I( ,( 01 ;11 '" ,·11 .d 111, ·r III lbll111111rt f 

llt · w :1•, 11q11r1·d \\ l11i1• r,• 11. 11r1 111 : .1 h11p1wr •1r 

r,1111.wl. 1t.r11111~li wlt1d1 1·., ,d 1•:1:-."· .... , I S I( 
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amon,. .... ,<>us ril(hl-winl( groups as "ctrifl• 

ing" (a statement we have disposed uf in 

the context uf a11other alle l(ation earli~r. 

see pal(e 1~72. supml. asserted that Carlo 
"organized and promoll'd lhe Joint Council 

for Repatriation . What he meant by 're1Ja· 
trialion· was the forced deportation of all 
blacks lO Africa." The puhlished sources 

relied upon by defendants support the as­
sertion that Carto created this organiza­
tion, and that its purpose was lo "send[ ) 
American blacks back to Africa ." They do 

not establish, however. that the proposal 
envisioned "forced deportat1on ·0- in fact, lO 

the contrary, one of th,·m asserlPd lhat 
Carto (nvntly al 1,•as l) only SOUl(ht "volun­

tary " repatriation . Whil e the latter detail 
redu ces not at all lh,· rq,ugnant racism of 

the scheme. 1t ,s poss 11Jlc to be a racist 

without be ml( guilty of the 4u1te separate 
fault of advoeat1111( lht• forced deport.alion 

of United StalRs c1l1zens . It 1s the di s tinc • 
lion l,etween the acl1011s of \Vhiu, Cil ize n 

Co1•11t·1b. dunng lhe worst dars of lhe civil 
rights strui:1:le, in s ulis1diz1ng hus fan•s 
for black s willing lo 1•m1gra1e from the 

·South. and lhe actiu11 of i:roups s u<'h a s th e 
Ku hlux !-;Ian 111 1lriv111g !Jlaeks out l,y 

physica l force . As far as racis m is rnn · 
cerned. there 1s 110 'dis l11u: l1on he lwt•t-11 the 
two , l,ut th e latter ru11lams an a,ldit.1m1al 

an,1 11u1u, d1stmct repugnancr Si111:e the 
publi s hed suun·,•s refern•d 10 hy Lhl' de ­
fendantS not only ,to not estalihsh th,~ 

point hut lo the contrary assen lhal C;ir­
to's sdwme was formally for ·volunta ry" 

rt.•patrlat1on . we think il 1s a Jury qw•s l1011 

whether this allegation. ,f fal se . wa~ 111ad1• 

with actual malice . 

I 151 We find that " Jun· ,·,11,ld n •ason · 

ably conclude that ,le famalon sLat .. me11Ls 
based wholly o n the Tn11· an 11'11• w..re 
made with actual malice . Tti:n ;utirlt' was 
the subject of a prior ddamallon actum 
which was St:'ltlt•d to Carto ·~ ~aus faction , a 

fact lihlv known lo ll,•rma111 's .. dilors, 1f 
not Bermant. Whetl11:r the particular 
statemenL<; r e li1.•1I on w,·re fal se and whelh · 
,,r the ai,pe ll,•,•s were a,·tuall v aware of 

tha t falsil y a n• matters for a jury lo deter­
mine . All,,gatmn 19, the illuslrat,on sug ­
gesting that Carto emulated Hitler, and 
all t>galion 29, that Carlo jo111,·d the singm11: 
of " Hitler's 'Horst Wessel Lied'" an ,I deliv­

ered a s peech in an attempt to emulate 
Hitler's style and ·charisma, were based 

solely on the Tnu article . There is no 
other evidence that Carlo emulates Hiller 

in appearance or in action. allegations the 
jury could find lo be ,lefamalory. 

I 16I We turn next lo the five alle!(a· 
lions hased solely upon lhe conversation 
with Rohert E:rini:er: 

13. Statement that Carto "conducLs his 
business by way of conference calls 
from a public telephone," which ar• 
guably suggests criminality; 

14. Claim that in 1968 a Carlo front 
organization "used a dirPct mail 
blitz lo s up1~•rt G. Gordon l.id,h ·s 
f'.,ongressional rampaign in N,·w 
York" (since Liddy was later ,·on­

virled of fplony in connection with 
poli11cal activities , lhe allP!(al111n 

could he <'Onsiden,d de famatorv I: 

17 . lllustraliun sh11w111!( i'arto so ·,-r~lh­
olist>n·111g pros pt•l't1n~ ,·mployt•t•s 

through a ont••way mirror : 

::!:I. One-way nurror all,·!(ation, m text : 

'.!.7. Cla11n lhal a lt'ad s tory i11 an issue 

of T/11• :.,·p,1//1_qlt/ was a total hoax . 

w .. fin,I that a Jur_v rnultl r('asonahlv ,·on ­

t.' ludt> I liat B1 •rma11l 111ad,· I l1t ·s t• aH1•gat 1011 s 

w1lh a d1 s n·J.!ard for thl'1r tr.1th or fab1l\ 

that t·o11 s t1tutt ·d ;u: tual rnalire Fnr 011P 

thint,! , tfu .. n ~ 1s olll) B1·rmant 's wonl for the 

farl that Eri11g1•r ever saul anylhi111: that 
supports the st.alt•rn1•11LS . The same was 
lrut> for the s L'\h'llll'llLo.;_ d1scussl'd l'arlier. 

attrihute,I to lbrtl'II a11d Suall -- hul as we 
. 11okd. s ,T pa~l's l ;-171 t- 1:177. suprn. tho~t• 

1111hviduals w1 •n • pn •s1•11t at l-..11ow11 loc 1t11111 s 

111 this t·ountrv and nH1ld hav1• lwe n tlPposP1. I 

l1y tht• plau'll1ffs. wlll'rt·a s lhP 111ys tt>nrn1 s 

Mr. Er111J.!1 1 r was I houghl lo l,1• so1111•wllt'rt> 

m E11.,da11d Mon.·ovPr, B1.· rma11l ·s 1l1·1d111~s 

w1lh Ennger ,11 :-, pla_v a IIILH."h lesst:'r d,·.,!T\"t' 
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nf rare, desµile lhe scurrilo~JS all1!g-atiu11s 

for which he 1s the sole source . Bermant 
110l only did not inquirt1 how F. n111{er n um~ 

ln know these de tails of Cart.o's opnalwns ; 
111· never even louked the unknown Ering,•r 
iu I.he eye until after the s tory was pul,hsh­
,.,1,. but spoke to him only once over the 
1.<•lephone. Anderson admits that he did 
,,, ,t care whether Erinf,(er was reliable . 
Tl,ese actions came close lo the hypolheti -
1·al case of actual malice the Supreme 
I ·,,urt descrihed in St. A manl : a story 
" hased wholly on an unve rified anonymous 
tdephone call." :190 US. at 7:12, 88 S.Ct. 
al )326 . Ering!' r was ide ntifip,J liy name, 
l,11t he was in all other n •s p,·,·Ls unknown lo 
l he appellees . These allegations , which ,le­
f rndanLs rlaim w-, re haseu sulPly nn En111( · 
,·r' s assertions. should have !(one to th e 

Jury . 

We affirm the District Court' s granl of 
:- ummary J11d11:me nl as to all da11ns of dda · 
11,allon exceµt thost' addrl'SSt•d in Parl V of 

1 '. o1s opinion . As lo th e la ltrr . we n•,·e rst: 
and remand for f urlht:r proceed111~ s \'on · 
--. 1~lt•11t with this opinion. 

So ordered. 

.. .__ ___ _ 
0 ~•fflllUMtll \ T\IIM 
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.lames L. ORONENIIUIU; , Appellant. 

Y , 

Vice Admiral Lando ZECH. ( '. h i~f of 
Naval l'erwnnel. et al. 

No. 82-2304 . 

United S t.ates Court of Appeals. 
District uf Colur11l11a Circuit. 

Nov. I;,, l!JH4 . 

Appea l from lht• l lnill'd States Dis trict 
, ·.,urt for th~ Distrirl uf Columbia 1Ci v,I 
,\rt1on No. 81-<)U!l:l:l). lllive r (;asch . .ludJ,(e . 

S tqdwn V Born s ,· . I A·1 111ard t;r..,ff anti 

Cahn11 S 11•11ir11c1 2 . Wa s h111 ~ lo11 _ IJ 1 · _ wt•rr 

on th e s u..,g1 •-;t11 m for rt•lu•:u111~ i· ri ham.: 

fil ed liy apJwllanl 

Charles l. is ln and ~fargarl'l H. Alexan · 

der, Was hin!(l•rn. V .C. , we re on the s up­

portml( pe lll1nn for am,cus curiae the 
Ame ri can Civil Liberti es Unu,n 11f the Na­
tional Cap1WI Area . 

Alih y R. Ruhe11ft·ld. E:van Wolfson, Sar­
ah Wunsch and Anne E. Simo n, New York 
Cit y, were · un lhe joi11t hnl'f of a m,cus 
cunae L,\\IUll_.\ L,, gal Defense and Edu­

cauu n FunJ . Inc .. el al. , in support of the 
s ugg es llon for reheannK en l,anc . 

He for e llOBI NSON . Chief Judl(e. 
WRIC;IIT, T.\MM , WILU:Y. WALD, 

MIKVA. ~:UWA IWS. t;IN S UUHG , BORK . 
SC\I.IA and STAllll , Cm ·u,t Judg es. 

OIUJEll 

On .\ppella11t' s Su!(l(t'S llon for 

Rt:ht•ann.: 1-.'n U1111c 

l'l::H U i ltlAM 

Tht> S u1.!J~1•s t1u11 fCJr f-h• lit>anng en bane 
of .\pµl'llafll . d11tl the lirw fs um1n r una e 
111 :-. upporl t tu~n•o f. have l1t 'e 11 r irculatt!d to 
the full ( ·u11rt ;ind a maJunl y uf t he JUd!( eS 

in rt>gular :t ...: ll ve se rvtt.' t! h.1 vt• no t voted in 

favo r llwr~uf IJn c11 11 s 1dnallo n uf th e 
for e~olnK, 1l 1:.; 

llHIIEHUl . lt v the l'o t1rt . n, bane. that 
th t:> afon· s anJ S11ggt>s l 11n1 fo r rehearing t'n 

ba nc 1s d,•mt• d 

Opm1on d1 ssenli11g from denial of SUI( · 
l( es lion to h,•ar ,·:,se ,.,, bnnr filed by Chief 

JudKe S l'Un'SWOU D W !{()HINSON, Ill, 
amt l 'i n-u1l .ludl(es WAL(), MIKVA and 
l!Alll( Y T EL1W ,\ltl JS 

Sl.su•nwnLs ,,f !'.ircu1l Judi:es GINS-
111 '. H(; ar,d STAHH an' al1Jd1ed . Also at­

t.11·!11•<.l is " s ta1,•11w 11l of Circuit Jud11:e 

IHlHI\, J"'"~d lt y 1·1rru1 l JutlJ.(e SCA LIA . 
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SPOITSWOOD W ROBINSON, Ill. 

Chief Judge; WALD, MIKVA and HARHY 

T. EOW ARDS, Circuit Judges , dissenting 

from denial of suggestion to hear case en 
bane: 

We would vote to vacate the decision of 

the panel and to rehear the matf.A>r before 

the court en bane. This is a case of ex­

treme importance in both a practical and a 

jurisprudential sense For reasons dis­

cussed below , we do not think that Doe , .. 
Commonwrnllh ·-• Allon11•y, 425 lJ.S . !101. 

96 S.Ct 148!1 . 17 Ltil<I 7!il 1l97fil. ".IJ9 
mem . 4U:I F Su pp. 119!! 1E.O \'a l!J7,,), is 

contrullinis preredelll here . Moreov n , we 

are dl'eply troul>led liy the use of the pan­

el's decision to air a revisionist view of 

constitutronal jurisprudence. 

The panel's extravagant exei;esis •rn the 

constitutional nght of prrvacy was whollv 

unnecessary to deci<le the case before the 

court. The rnlro derrdrndi of the panel 

decision is fairly well statl'd in the las t 

parai:raph of the opinion. Jurrsts are fn·e 

to state their pt'rsonal vi e ws in a varirty of 

forums. hut the 0111111ons of this rnurt ar~ 

not prope r oec:isums to throw down gaunt · 

let.,; to the Suprem,• Court. 

We find parti~ubrly inappr.,priar,· tlw 

panel's atwmvt to wipe away s ,•h-r led S u­

preme l :ourt dt!C1sio11s iu the name of Judi ­

cial restra11il. H,·i;ardless whl'thrr 1t is tht' 

proper role of lowPr fedt•ral rn urt s lo "r n ·­

ate new conslilutrn11al nght.s .·· /)ron, ·11 -

bur9 ,, 2 ,·ch, 741 F .;!d l :IHH . at 1:1!16 iD .C 

Cir. 1984), surely 1t ,s not their fu1wuo11 111 

conduct a general s vrrng dt•anrng of rnnsll · 

tutwnal law . Judicial restra111t l>eg11is at 

home . 

We ohjrct most stron1<:IY, howt>vn. nut to 
what the pane l opinion iloes . hut to what it 

fails to do . No matter what l'lse the opin ­

ions of an mterme<liat.t• court 111ay prope rly 

include. certainly they mus t s till apply fed­

eral law as artic ulart'll hy tlw Suprt'me 

Court , and lh<'y must apply ,t in KOod faith . 

The ,lec,sions of that Court make clear that 

the cons lHul1onal n~hl of privacy, whalev­
e r ils J{ l" llt'SI S, 1s by 110w firmly est.ahlished . 

An intermediate judge may rei:rel iLq pres­

ence, but he or she must apply it diligently . 

The panel opinion simply does not do so. 

Instead of conscientiously attempting to 
discern the principles underlying the Su­

preme Court's privacy decisions, the panel 

has in effect thrown up their hands and 

decided lo confine those decisions to their 

facts . Such an approach to "interpreta­

tion" is as clear an abdication of judicial 

responsibility as would be a decision up­

hol,ling all privacy claims the Suvreme 

Court had not expressly rejected . 

We find completely unconvincing the 

suggestion that Due ,,. Commonwealth's 
Attorney controls this case. In Doe, the 

Suvreme Court affirmed without opinion a 

three-judge district court's dismissal of a 

pre...nforcement constitutional challenge to 
a state criminal statute. Dronenbu rg, by 

contrast, challenges the constitutionality of 

his disc harge pursuant to a military regula­

tion nut expressly authorized by statute. 

To hold Oronenburg's claims hostage to a 

on1•-word summary affirmance disregards 

the w,•11 -,•s~tl,lished principle that such a 

dis posot,on l,y the S uprrme Court decides 

the 1ssut! lwtw1•f-' J1 the JJartws nn the nar­

n1wt•s l possildt' g-rournJs . Sn· .llandt·I 11 

/lrnd/, ·y , 4;J,! lJ .S. 17:l, l7t,-,7_ !17 S.Ct. 

:!:!:IX. :!2·1lH I , :,:I L E,1 ~d l!l!I 11977) q•, •r 
cunarnl . F11sun , . . ',/1·111/J,·n1. 11'.J ll S . :l'i'.J, 

:19 1 -n , '.):, sn .-,:1:1, ,-, ,111 - -11 . IL Lt,Ud 
,,~I (i!J?',1 tlluq:t•r . t:.I .. rnncurr1111:J . 

Mon•ovPr, lht• ( :uurt has dearly indicated 

lha.l the Uot' issue rema111s •>pen . St·e ( ·ar· 
,·y 1·. P111ml11tiuu S ,·n1res lnl e nrutwnal. 

4:11 lJ S . li7H , tiHX n. 5, ti9~ 11 17 , !17 S.Ct. 

20111, 2018 n . ,,. ~U'.ll n. 17. ,-,.! Ll::d .;!d fi75 

(I !177) ( "[T]he Court has not dcf111itiv<'ly 

answered the difficult 11ues11on wheth,·r 

and to what 1·xte11l the Co11s11tu11on prohili ­

iL5 st.aw sLl1tutt•s rel(ulati111,( l1mvat.e co n­

st·nsual sex ual! behavior an11,ng adults ." ); 

N,·w York 1•. / IJ1{111q.-r, - l ' .S. --. 104 

S rt. :!:13.!. !ll LEd .~cJ :!01 (1Yfl41 1dism1ss­

ing ce rtiorari as unprovidently granted) . 

Even were we convinced hy Judge Cins­

bur1:'s well -inte ntioned attempt 10 jystify 

IIHIINENllllltt; v . zH ·II LiHI 

t L1 • panel d1~c1 s mn a s a s 1mplt-~ application of 

/J,., •_ we would sttll volt.• lo va(·au..- tlw opm · 

1011 The 11p111111n purporLs lo s p,·ak for the 

,·1111rt throughout the text, ,111,l we cannot 

111d11lge its lwelvi,-page attack on tlw nght 

nf µrivacy as a harmless l'XJIOS1tio11 of a 
pt·rsonal viewpoint. (.f Drm1enbur9, al 

1:1% n. 5. 

I II its eagernl'ss to address larl(Pr issues, 

th,· pant'! fails t>v,•n to apply sH1011sly the 

Ii ., -1<.: rPqu1rem l' nt. that ltw challt· 11j.! ed regu ­

lat •un be "r_alwnally n·latt:d to a pt·rm1ss1 -

hl, · ••nri.'' Th ... n • mav 111-'. a rational has1s 

f11r Lhe Navy ·~ poli1·y of dis d1 :l r).!111 ~ ;di 

li• 1 mosf:!xuals . liul th,~ parlt'I op11111,11 pla111l _v 

,I .. . .., not desenhe it. Tiu_• dan~ l' r S hypol he­

s 11ed 1,_v the panel provide µatcntly 111ade ­

q:iate justifirallu11 fur a han on t1ornosf'X U ­

:il1fy m a Nav~- that i11d111lt•s 111•P-' lllllel of 

l,.,t h sexe~ and plan,s ru, paralld han 011 all 
1 ,·p1·s of hett•ros t'X.Ual conduct . l11 t•fft·t· t, 

tflt' Navy pn .. sumes that a11y ho1110 ~1•x 11al 

n,n,tucl t·oustitutt's <':tllSt' fur d1 sd1argt•, 

l1•1l 1t lreaL-, problPms an:-. 1111,.! from lwt1·ru­

s 1·\:11al relalions on a cast• -1,y -case has1s 1,.!IV · 

ir1l : fair rt-' ~ard to lht• s urrounding c1n·11rn 

· 1 111n•s . Tl11s disparit y 111 tn•alm1 ·11t •·all s 

f, ·1 :--.t•nous equal protcrt1on analys is . 

\\'., mt11natc ll'l ,·it•w as to wtwlht~r t ht.• 

, 11 11 s t1tullu11al n~hl of pn\·acy t•11compass t•s 

:1 n~ht lo 1·ncaK'-' m humos t•xua l nmduct. 

;\ lll'lhl•r mdi~,r~· rt'1,!Ubl1011s warrant a n• · 

l., ,,·d --. U111dard ,,f n·vu·w. nr wfil'llwr lht• 

N;i \·v puli,·y d1 ;dkr1 ~ed m this case is ult1 -

111 :1tt•lv s us lamal>lt•. Wli:.Jl we do 111a111ta111 

h ·lial tlw pa11el failt·d lo n•soln• 11n11 1,f 
tli!• -ie eompelli11K 1ssu1•s in a s at1 ~; fal't -•1) 

I . I he d1 s~c" n11ng 11p1111on lw:-1u.l s .. JIICliual ,c 
' , 11 :11111 ·· oul of ,hJ11oe.· 111 , uggc :, l1ng 1ha1 11 IS 

11111HoJ~r for luw<"t lnkral tour I\ rver tu pro 

1"" 1'-(' ··,p,111).: 1.k.1n 111t(' ,n 1he Su prc-me Court. 
In mv view, lo~er, ourt 111tlli(C- S arc- 1101 ol,li~cd 
111 t njc- lo 1hc: IJw rc v u ·w, l ' 'H lu,1vc rr- spon :,, 1luli 
I \ f11r 1n<lu .. a11nt,: a 11 t·i.:d lor .• 11111 propn:, in..: 1hc 
d11n11011 oL ··1unl1t: r n1liJ,ll.1 c: nnu:nt lro111 ll1Kh 

t "' \u1hur11v . · -"~ I 111h•tl .\ t,1/r't 1·. ,'1d11tt10 ti04 

I _' J ttt>O. tt~t , ~J l"11 PHU) 1«>.1kr~. J . l O;ttur 
r •111.0 It 1, a, 1c,,.· "" wl111. h I h ,1\lc.- ,evt·1 ;111111 11- c;, 

. 11 1nJ Sc.' c'. 1·i:. \lo , r,t' 1· llar rv_ 718 F .!J 11 \ 1 
ll t,] -Ol jl)( " l ' .i 1' 1ttl) ( 1.il 111.111rr111t· qu ,·-..11011 . 

11 •i.: 1.1111 \ ..,,l('fl l \ ul l'uul 1· /lun~ -l]-l ti S t'l'-1 1. I.JI, 

, , Ct J J'i ',, l7 I 1.J ! J -IO<i I 147to). ~ .. ·11h prinr 

11nt"tk111 011 1he llllltq.JI 111 hhnty -..l1dtn c d l,y 

ma1111t•r B,•r:,11 ~" w,, l,t'l1 , \ · 1• r h:1l t lw panel 

su hs l1lult·d 1L--. 11w11 du,rtrinal prf:'ft'n:>rJCl'S 

for l)u_• 1·ons l1lul1onal pn11nplt~s t•stabh.sht•tl 

by the Supreme f:1111rl, we w1111ld vacate the 

tlens1011 of the panel and hear the case 

anew 

CINSlllll((;, Circuit JudK<' 

In l"hallt·ngmK his disc harg-e for t•ngaJ.{ ­

i11J.! 111 h1m1ns t'x11al act.sin a Navy harrar ks. 
app1•lb111 a r~ul'<.J lhat tht: nmdut·t m qu es ­

turn fall:--. w1tf11n tlae zon e o f l"'111st1 lulrnnally 

prt1t1•rt1 ·d pr1v ;1ey The pc.1111•1 lu . .' ld that, 

t' lllwr lw1·: 1t1 S t' o f Hu-> l1mdm~ t•ff t.•cl of the 

Supre 11w t 'ourt" s s ummary ;1ffirr11anee in 
.'Jot' ,, f .. ommo1tll'enlfh\ ltfurn,· _v. -1:!5 

IJ .S !JOI, % st ·1 IU9. -17 I..Ei.1 ~d 751 

(l!nti). .rnm11111n/l/ t1/JQ .10:1 FSupp 119!:! 

(E.11 Va 1!17 ;,J. or 1111 the l1as1s nf pnnnpll's 

St' l fo r th 111 other S uprt>mt· t :ourl dl' l'L..., 1tt11 s . 

tl1e Navy' s dt>lPrm1nallu11 (.'ould 1111l ht> 1>Ve r ­

lur,u•1I. I ;1grt't' with the fir s t lias 1s of that 

h11ltl111.: .'i, ·,, l/11·ks ,- .l/1 r.111,fo. -I~:! l I S 
:t:t.! . ;J-l-l -- 1~, . ~• :~J S <"l ~~HI . ~~8\J- ~HJ. -I ~, 
L ~;,1 ~d ~:!;I I I !J, :,i 

It 1s I rut• I hat. 111 IL'-i d1 s n1 :-- s111n 1,f I lie 

altl'rri;,t1vt• lia :-. 1:-. , t ht· I ;11wl o1p11111111 .11rs a 

guud d1 ·al mon• tha11 di--.po -.; 1t1n11 11f the ap­

pt'al n·q111ri ·d 1 .\pp1 •ILu1t .111d :urnn . 111 

s u1:J~t·s l111~: n ·tu-:1n1q,..: ,-11 k111r . ... Lale ..:rJvt~ 

t·111w1 ·n1 lliat lht · pa1wl 11p111111 11 ·s ·· !,road 

:-;copl'· · 1· rP:1t1 •·, 1·11rr,· --. pu11d111 1-! ly l,rn:111 !;aw 

f11r tht· nr,·1111 ;111d in --. o 1!11111~ . --. Wt>t•ps 

aw:1 _\' prior l:11111111., r~ h11ld111g!-i ~rnd d1\·1•r ­

t.{l'lll ::il;d y--.t' s 

Tlw 1·111w,·rn 1s 1111 \\·arr:u1tl'd Nu .... rncll' 

pan,•1 1s liL·en :-. t•d to 1q1:-it'l prior paru-' I rul -. 

dut· 111111 c •, ,I . l 'uppo .-<, linu .1 I r1bnc 1Hun c. o un 

<d. /,w 1 · {J, ·,,,11,,,u·rr/ 111 1hr l rr-u,u , ". t'JIQ t- 2t1 
9,;;1_ <l<;J . <; (j IDl lll JIJ),I.?) l\11111111rcn1t ljUCS 

110111111( tt l ►' <'lh'- 1 ► 1 S 11p1~1T1<; 1,.' 111 111111ru :·-dcnl 1111 
"1111t c 111111101· ,h k,1 t, ,, tlt"Ll'llllllllrll( -.1..Jn t.1111,t 

l o ~11t·I . ,re' ,1 ( 111 ,,,,,.,, , ,i " lr,rnd\ .~n· ( ·, ,,nm. 
1· u--, ·bq,·r _ , .~ll I ] d .1'1 1•J I I> l l 11 (QA1) !\Vaid . 

J . I I , 11111._: . mt, ·r ,d,,, { , ,r> r><r ,, /l,<1\J ). ( ru{(d 

S 1t111 · \ , - H, .. , t> 'i C, I .1 J I I '> 1J I IQ\ _<J-t ID ( Cir 

l'JMJ) I \\"111..l· \ / ... J1--. <;,1· 111 111.,: ) l'lll("'IUIIIIII~ '-<".lfl) 

lc.:~ ~111·,, ,,I \ q•I, 1, 11,c11 I , t,l 1ul1<l.i , · Sund~rs. 

.J-l! I I s -;- c;J _ tjlJ -'• { [ ,:: _~(, (d I Id : J .:')~ 
(JQ 7 'JI .111d 11, p1n111 •·"'" ,i· ,· d . .J \ ti l S ;Q8. 

ltl.~ ..... (1 21 'i7. l!. I IJ .' J ) 7l flt.JNZ) 
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ings, landmark or commonplace, or lo im· 

pose its ow11 philosophy on "lhe court. " 

The panel in lhis case. I am conri,Ienl, had 

no t.lesign Lo speak broadly and definitively 

for the nrcu,t. I read the opinion 's ex­
~nded remarks on conslilutional inlerpre­

tation as a commentarial exposition of lhe 

opinion writer's viewpoint, a personal state­

ment that does not carry or purport Lo 

carry the approbation of "lhe court." 

Because I am of the view that the Su­

preme Court's disposition in /J.w ,·onlrols 

our judKme11t m this q se , and thal the 

pa11el ha s not lied the ro11rl to more lhan 
thal , I ,·ote :ll(ams t rehearmg the ,·a s e en 

Lane . 

St.atemenl of l'.irru1l .Judge BOHK, Jo111ed 

by Circuit JudKe SCALIA . 

UOHK. Circuit Judge: 

T~e dissent from the court's ,Ienial of the 

suKges tion of rehearing 1·11 bane u111ler· 

takes Lo chule the pan._.l for criti,:1zi111: t ht• 

Supreme Court's n1:ht lo privacy cases and 

for fadinK lo extract tliseemihle prull'iple 

rrom lhuse cases for applicallon here . 111 

ralher exlravaKa11t terms the tliss e11l a,•. 

cuses the panel .,f s uch sms as allemplllll( 
lo "wiµe away " Supremt! ( ·ourl clt.•cisums, 

of "lhruwf i11K J 1low11 i:au111h•Ls" to I hat 
Court. and " co111l11t·tj lllK) a g,·11eral spring 

cleanrng of conslill1tio11al law" While rhc · 

loncal excess may be allow«•tl to pass. Wl' 

think that und,•rlymg 1l i11 this 111 s1.a,,.·,, :ire 

serious m1sunderstandi11J.!s thal n·q111n: a 

respons e.• 

In the firsl plaee. th,• disst·nl or, •rlooks 

Loth what we acluallv did a11d lhl' ,., .,.,. " 11\' 

I . Th(' J1.uc:nt also ob1ec1s lo our r cll ;1111 ,. 1111 llu; 
Suµr.cmc Cuun ·'!i ~umm;irv ,"llt11111ar11 r . ru /)of', . 

( 'ummuJ1wui/1h J Allonu._ /o, Ruhm011d . ... 2 5 
U .S. o,<11 , ~6 S.C1. HHQ. HI. LJ.2J 7Si t i ' >lt,). ol 
a Ji i lflCI l 011r1 JUJKmcnt 1ha1 upht· IJ .1 -. 1;.11c­

!i.lalul(' m,1,l1.111tt 11 a cr11111nal 111frrn,c w '-·•1••·1~c 111 

pnvalc CO fl!i,C'fl">Ual humO\.("\UJI \ 011 th1ll S 11u l' 

1hc Navv s 1q;ul.111on 111 1111') t .1-.c 1<:. 11 .111,d1111i,: a 
le\) dra:1,11c rr\lllCll u n un 1lic l1ht·11v ul lu,11111 

~11:u.ll~ 1han du: ,tatutt: 111 Ooc. 11 lllll)l r, dl,H .. - · 
on a,n· 1..onn·1vablc 131101\Jlc 1h.i1 t uult.1 lw ~1 vt· 11 
for l)o,~ - 1h :.11 1hc- 1q~ulJ11011 1<; l 110 .., 111111,,_,nJI . 

n,c t ll'!i\.COI lfll' \ '" n aJc 1111 ... -.1,a,~h1l,J1w.11d 
;111.alv,1 1, h v 1clv111t,( c 111 1hc ( ·01111 ·, -.u~Kc,- , 11 o n 1n 

c'"''""' l ' l',,pu/1.11111,1 :\ ,n·1t t ' l /11l0'1al11nuJI. 4 \ I 

for il. The appellant nt,:,l a sern•s of 

cases-<insu•11/d ,,. C,m111 •,·/11·11t. :lHI I l.S. 

479, 85 S .l'l. 11;18. 14 L.Ed .l,l :,IU (l%:,1; 

lo11ing ,,. l-'irg111111,, :188 li .S . l. H7 S .Cl. 

1817, 18 L.E,12d IUIU (1967); r:1u11.,tadt "· 
Bolrd, 405 U.S. 4:18. !12 S.Ct. 1029. :JI 
L.Ed.2d :14!1 (l!l?c); and Carl'y 1•. f'u/111/a ­

lion Sen~~es fnlt'n111tw1111/. ~:11 U.S . t;7H , 

97 S.Cl. 2010, 52 LE.J .:!d 1;1,-, t 1977)-wl11d1 

he claimed es~hhslie,l a prirncy ri~hl lo 

engage in homose,ual co11uucl. IL was , 

therefore, ess c111ial 1hat the panl'I 1•xan1111e 

those decisions lo dete rmme wtwllwr tlu,y 

did cnunr1ate a pnnr1ple so l,road . We 

11uoletl the p1vntal l:111Kua1:•• in earh ,·a s c 

a111l ·condud"d that 110 pn11riple ha,l lieen 

articulated that enal,lcd us to d,•tenrnm, 

whether appl'ilant' s ease f,·11 witl11n ur 

without lhal pr111r1pll' . In these nrl'Um· 

stances. we thuu~lit IL impropt•r fur a t:nurl 

of appeals to create a ne w cons litut1onal 

right of the sort appellant souKhL That 

mud1 is c-ertainl~· :-.tr:.11glitforward t'Xl'g:t•s1::,;,:" 

The dissenl,•rs appear to lu• ,•xnciseu, how • 

evPr. because the l'tH1rl11s11rn thal wt- could 

not dis1·ov•·r a 11111fy111c: pr1111·1plt• u111h·rlyrng­
t h, •s t· rasl'S ~t·~m~ lo I ht•m :1n 1111Jllint rnti ­

cis m of the :-iupn)rn,· C ,.JU rt ·s pt>rforma111·e 

i11 this an•a . S,J ll 111;l\ llt' . hut. 1f ~o . lhe 

i1nplit·d a ::; st•ss1111·nt \\;i s 111t· \ 1t~1hlt• . IL 1s 

difficult to krill\\ I.ow lo l°l .' ad1 lhe l'onelu ­

s 1nn thal 110 pr11wq ,1,· I:"\ d1 :-- n•r111ld1• 111 d1 •1·1 

s 11t11 s w1thu11t •.1•1•11 11111-'. tu , · r111 c t 1. t• 1 liu :--. ,· dt• · 

1·1s 11111 . .., ltad 1111r r1 ·: d p11q1n:-- 1• 111·, ·11 lo pro• 

poM ', ;1s tlat· 1l1 ~.., •·11t --- a _r ~. that th11 :--e 1':l !-o l'S 

ht· 1•l1111111att'd lrom ,·1111 s 11tuuu11al law . wt• 

would li;n•• , ·nh ; lJ,_'+•tJ 111 ;1 11111d1 mun· 1· x t1·n · 

\IS t,78 . t,Q4 IL 17. ll7 '."l l.l .:' 11111 , ~0]1 11 ( 7 , ') 2 

I LU ZJ t,7') t 19 77 1. 1h.11 lhC" /J,•t' h -. uc: 1n11a111~ 
oJ}("n 11 ,.., 11 uc 111 , ,nl· '-l' tbc.· 1h.11 llh· 1, \uc: 
11· 111J111, o prll -· , I , 11111111 .11 , .11111111 :1111 ,: doc·, 1101 · 

lc,1nl,1,l' f11ll l1111 \ 1Jn;10011 ,,1 1hr ...,, uc: 1i .., th<" 
S up11 ' 111l.' l"o1111 /h .11 " . 111 Iii, · l.tnKll,11-(l" 111,111 
( ·,.ut'v , 11).!i-.:c·-, i.. 11111 II \'-,I ' , cllklJ 111 //11 A, ,. 
\tuu11d11_ -' !! l :,., : 1.:,, \-1..j J; 11') "-;<. 1 ?: HI. 
l28 1J- •->o. -1c.. I Id : J ~21 11 1>1' 1. 1h,11 .. 11111111.ir,· 

.:.ilf1nnJ1H. l"'> li v the '-\ u p,1·1111..· l uu,1 ,ur- t11ll v 

h11nJ111~ 011 I he I• J\q• f I n ll· I .11 , , Hlf h . . 111<l ( ·,,,r.., 
dul-~ 1101 1..\c · 11 l : 1111 .. 1hn\\l .., l' llt: 1Hc- lurr·v 

~ Jnnol JIJ',111\ lhc \.Jl "> '>t'n! .., ,du"'"'11 lu lollow /Jo~. 

u , .._, wt.~ said no 11111!"t' lh :,n WP lhou~lil 

, ··i,urnJ hy lhc appellant' s ;1q~11n1t•11t 

1 ' nless the diss,•11l lll'l1t•vPs that wt• art, 

••l •iiKPrl lo dis semble, ,•1rnnc1ating a u111fy • 

11,~. principle where we think nont> 1·x1s L~. 

t I,,. ,, its only criticism musl he with lhe 

ad,·quacy of our .111alysis ralht•r ll1a11 our 

111111a fides . Thal critir1s m, wt~ may nolt~. 

"111dd he a KOod ,h·al more pt'rs l1a s 1vt• if 
I he dissent s n forth (as 11 rnn s p1nrnus ly 

,1,,1 110!1 the 1111ifyinK principle thal Wt> so 

,il1\·1nusl>• ovt>rlookt•d . 

( '.011trary lo tlu~ 1li s st•fll 's as s ert JOn , 111ort' · 

-1~1•r . th~ panel op1111on t.•xpla11lt'd tlit- r :1l1011 -

"' 1,asis for the Navy 's polll'y with rt•s pt •t·l 

111 nvt>rt homost>xual n,ruluct . Slip op. al 

~•'- I. I W,• cannot t;akc s t'nnusly th,· dis · 

!-,• ••,L' s SUJ.!J.:f'st1on that tht• Navy may lw 

1· .. 11 s lllut1onall _\· rt•qu1n·d to tn•al lll'h ·rosPx -

11 .d rundu c t ancl homost'xual ro11d!1 t.' l as 

, -11 lwr morally t•qu1valt'nl nr a s p11s 111K 

•·•111,11 dan~ers to the Na\·~··s 1mss 1011. Ht• ­
lat1v1sm i11 lhes t> rnalt1•rs ma _\' or 111a\' 11ot 

Ill' ;u1 aq.!uablt> moral s LllH't• . a po111t I hat 

w, · as a t.'OUrl of ai•pt •als are riot n •,p11n·d lo 

·1,ldn·ss. but moral rl'lat1v1 s m 1s h;1rdly a 

n 111s lltutiu11al eummarnl. nor is 1t , wt • are 

,·•· r1:11n. tht' moral st.anr•~ of a laq,!'t' ma1on-
1 \ ' n( naval personnel. 

Thoul(h we thmk that our a11aly s 1s of the 

J'ri\·at·y t·a ses was lullh rt'ttwretl and at't'U · 

I .Il(' . w..- tl1111k It worlh addrt•sSHIK tht • rath 

,·r n1nous vers ion of tht.• duties of l'IHJrt s 11( 

a1 •1;,.al s that the di~scnt ur~vs . It 1s t'l'r · 

t; 111dv refreshinK lo St't' "Jt1d1r1al n•stra111t' ' 

;11l\111'a1.t·d with s uch artl<1r, bul Wt> 111111k 

1 h, · d1SSt'lll m1sap11n·ht·11tls I ht• conct' Jll. 

". l 111hrial n·s tramt"' as :,, hurtharn.J for the 

11l•ilo :-;ophy that court s nuKht not to invade 
th,· durnam the «'trnslllul1on· mark s oul for 

d1•nmcratic ratht>r tl1an Jt1d1 r 1al ~overnarn:e . 
Tl 1; 1I philosophy dot's riot PVt>n n•nwlt>ly 
. . 11~- ~'. l''-il that a l'ourt may 11ol offer t.Tllt · 

n :.. 111 nf ..:0111.:q11 . ••mpluyt•d by a s upt>nor 

,·1111rl. Sc1111t• ,·,•ry t•1n111t:nt jun~ts havp 

d,1114 • jus t that J11d l1avP 1lu·n•hy l·ontribut · 

, ,.f 10 flit• g-rowtli and rationality nf lq! al 

,I,· , 1n11e . :,;, •,·. , · 1/ .. . 'iafrn,o ,, .-I 111, ·n,·11 n 

i. , ,, ,,11,· of f ' ror1 ·s.,· run11l llfls t'/1111/ ( '/ul, s. 

-t ~~t F :.,: ,I 11111:i 11111, 1_'d t 1r 1•1; 111 t ~-r1t•r11lly 

.J) t, ·nt lt' l / 111~ :--: ,q,r, · 11 11· I • 11 11 1 ,·: l~1•:-, l11dcl111~ 

pr11ft• :-.s1011al l,a ~t'l1:1II 1· ,:,•111pl lro1n ft'1h·ral 

anlllru :-. l laws ), { / ,nt,·J .')' (11fr s ,,_ lh·nnis. 

tH:l F .2d clll. :!07 - 212 tld Cir l!Jf,01 IL 

II and .. I I. ,,rj'd. :14 I 11 .S . 4!J.I . 71 S .Cl . H57. 

!J:, L.Ed 11;17 il!J:ill 1crillnz111K Supn•111c 

( ~11urt' s 1: ~pl1 l'al1on and applirallon uf the 

"c\4'ar :llld pre:-.t·nl dan~er" le s t, a nd pro ­

pos 111J.! a r,·f11rmulal1011 uf that lesl whu:h 

tlH· 1 'u1 irl pn,n·t•dt·d to approv1• . :,-1 I 11 S al 

.ri10 . 7 l ~ 1-t ;;t Hh7). { 1111/nl .'i"fat,·s ,. 

Hoth ~:n F :!d 7'.Hi . ,'iOI (~d Cir l'.) :",~i~ 

tFra11k .. I . n 111curr111~J ft-ntw17.HlJ.! tin· Su · 
prt·1111· 1 ·011rt' s dt• {· 1~1011::-. ;1ff1r111111g lilt• l'on ­

s titut11111 ;d1t~· 11( .111 11h s l't ' n1t y s tal11t1· as 

U\' t•rl1 >ok111~ a varil'ly of h1 s lonral. :--. ,,nolog- ­

ical , a111f psyd,11l11~wal ~r11u11ds for call111J,.!" 
the ro11 :,; t1tut1 nnality of ti1,· :,; t.aluh.• into 

qut• :,; 11011) .\, ·,· ,dso ;\rnold , J1idqt· J,, rumr 
f'm»k. c~ II \'.111 I. lt,·v 1;;i:1. ,;;i;i llY:,71 

( " \Vlu•11 forct'd hy .-.: la rt' d, ·r,s1s to n•afh 

what ht· 1·ons 11l,•rrd an u11d1· s 1ral,1t• rt-'sull 

I.Jud~t· Frank I would ~ ntt· :, 1·onrurr111~ 

11p1111un J nalv1111~ tlw proltl, ·rn and pla11ily 

~ U~ht' S l111g that 1·1ttwr lht• ~ 11pn•1111· « 'uurl 

ur 1 ·011..:r,• .s s do .., u,l1eth111c :d11,11t 1l It was 

a u11u1,1t• and u s eful lt"1 ·hn114lh' wht·rl'l,y a 

l11w1 ·r r ourl JlltlJ!t' , ·ould pa\' ;1llt·J.!1:ufn~ lo 

pn •1· ,·dt·nl and ;al tlw ~;ur1t· t111w ,·1u-1111raKe 

tlu · pron• -, ~t· :-. 11( d1:i11i.:1 • ) Non, · nf the 

Jtul~1· s lll t- 1111111wd , , ,11 !d li t' d1 ;1ra1·lt·r1 1. t·d a s 

l;H"klllh 111dh·1.il rT .s lr:11111 

The• JUd1n; il l111 ·rardl\ h 1101 . as I ht• d1s ­

St'lll :-. t•t·111s 111 -. 111 ,po :--- 1· pnapt•rlv modcll t·d 

on I lw md1L1n· h1l'r:1rc n \' 111 wli1d1 ordt.' r.. 

an· not 011h 1.: arrwd out lrnl ;1lTt'pted w11h ­

out .111\· t: ,pn·s s11111 nf doubt Law is an 

inli·llertu ;d :-, \' Slt>m ;111d 1·011ns ~re 11ol re· 

qu1n•d (,, .q,pru\ , . 11r1c ntirally a11y idea ad ­

vam·,•d hy ;1 1·on~t1lul10 11 .dl v '.'. llpt>nur rnurt 

I .uwt•r 1·utJrl J11dg1 ·s 11wt• the Supreme 

( 'ourt uh1•di1·11n•. 11ul un11u~·s t 1011111g apprt>v 

al. \Vith1111t olwd1, ·1w1· 11\· luv.,·r c·u11rlS. Lhe 

law wuul,I h1 ·1· 011w rh :111 --. \V1lhout rra ­
s o11t·d 1Tlt1n~lll . 1h1• lav. would l1t'1 ·11rnc lt•ss 

ral11111al a11tl r,·--. po11 s 1·. ,. 111 diff1 r 11lties. The 
f:1t'I tli :1t 1· nt11·1:--- 111 •11 a\ •·11111t• frc1111 w1tJ1111 

llw J11d11 ·1;d :-. , · .., 11 •111 w ill ,1flt'11 111akt• 1l n1on• 

\ alu ;tlik r :11Jwr 1li :u1 :1 •:-.~ \\11· ~ay this , 
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however, only lo clarify the question of the 

, proper relationship between ·inferior and 

superior courts and more for its application 

to future cases than to this one. In the 

present case, as we have said, any criticism 

the di'isent may believe it det ects in the 

panel opinion was al most implicit and in­

separable from the analysis required of us. 

STARR. Circuit Judl( e: 

It is not the provirn·,, of th,• lnwt'r fedl'ral 

courts l.o c hult• the ::i uprl'nW Court for de,· i­

sions I hat, m the cons,d,·red view of ft•dnal 

judges , rnav lie dl -n•asoned or m1sy;u11led . 

ll is our bounden tluty, whatever our own 

views of the malt e r may he, lo follow 111 

good faith aµplirable prl'l'edenl, no maltn 

how disagreeablt• that pn·red1•11t mii:ht he . 

But in my judl(ment, the panel · i11 it~ 

opinio,-. for the rourt has s imply not 

strayed from this ,·lement.ary judirial ohli ­

galion. To tht• coutrary, the pan .. l' s mov ­

inl( beyond Dot',. Commor1u•,a//h '.s Altur­

r1cy, 4l5 L.S. !llll. '.Iii S l'l . 1-18\), 47 L~:d :!d 
751 ( l!J7fi) , to ••xa111111 e mon· hroadl _v ll11 • 

Suprt>me ( ·vurl ·s tPad1111~ s 011 1 h1..· right nf 
pnyacy , he K11111111J.! with t;11sll'11ld , .. , ·,11, . 
lll'fltrnl. :IH I ll S 17!1 . ~,, s.n lt;"IS, 11 

I..Ed ~d :, lU tl~li!"d, st~t.• ms 11ul 011ly appn,· 

priat.e l.,ut necessary lo lrt>al di s pass 1t111alt· 
ly a111I fa,rlv the ,·0 11 s tllut11111al ,·la1111, ad 

vanccd hi" ~Ir . llroncnhuri: . 

Aud I arn sa lisflt'd that llw pa11,·I l1a s 

ril!;htl _v analv1.e1I the apphralilt• 11i:111·nals 

It s 11npl~· can not s t~nou ~l.v lw ina111L1111,·d 

u11dcr ex1stml( tase law that 1111' rq.;hl 11f 

pri vac y e~tt!ntb be .vond s ud1 trad1t11111all .\' 

µrot.cct.cd areas as the home 11r lwyo111I 

traditional relationships- the rPlationship 

of husband and wife. or parents lo ch1l,ln•11, 

or other close rela uonships, including 1lee1-

sions in matters of childbearinl(----Or that 

the analytical doctrines enunciated by the 

Court lead to the conclusion that govern­

ment may not rel(ulale sexually intimate 

consensual relationships. In our federal 

system , governments indisputably have 

done so for two centuries in a variety of 

ways that seem to have gone , until more 

recent limes , utterl1· un1111••slioned . Wh ile 

lmght lines in the law of privacy are diffi ­

cult for the rnost earnes tly consnentious 

judJ!eS lO discern . the teachings and doc· 
tnnes which we thus far have lo guide our 

way III this troublinl( area SUl(l(es t that t ht• 

result here 1s enlirelv correct-a result !hat 
can he reached ·wnhout resort to a smJ.de 
1lis$e nling opmmn from one ur mon• mt•m · 

hers of the Supreme Court co11cerne,I hy 

the lc~illmal"y of t.:n•atin~ Jutlg:t•-made 

ni:hts. as 11ppos,•11 tu rights rl,•arly and 

hroa,lly 1·nu1111·rawd at th,· F11u111l111g . 
( ;01</mu II t'. S,·rrf'fn n1 1~( lJt'J1•,1s1 ·. 7:t~t 

F ld 1;:,7 Ill I' !',r i!l~ -11 IStarr .. J. . di ss. ·111 -

IBl! from dt.•111al nf ~uggt•s t11111 to lwar ,·a :-. t· 

I ' ll / 111 II( I 

w '------,. 
0 ~ •II - .. It. \ o', I IM 
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0 }I.ITIIC•IU\Y\1111 

ADMINISTRATIVE LAW AND 
PROCEDURE 

I~ . POWERS ANII l'IUll'F:F:111 Nl:S OF 
AIIMINISTRATIVE Al:ENl'IES. 

OFFICERS ANIJ ,\l;lc:NTS. 

ID IHILl::S AND IU:1:111.ATION S . 

•.ii: : • HU . Nacure and &.eopc. 
I \ l".ril. 1984. In dt"tl!"nn1111n~ whr1hn nJk 1,; 

·,,, l, .1;1n11vr or 1n1crpr c-1n.·r fqr p,upo<;.c"S of 1hr 
,\d1,11111 ,;1ra11vr ProccJurc Au . .., uh~la nli vr rule\ 
air n,lrs which lfC'ale l,,w :1ml Jrr u,uall\l 1mpic 
111 r111.1rv to an rx1 s1tng law . 11u·n·n1cntallv 1mpo-. 
i, •1• 1:t' n('r al. c.·:ur a,;,1a1111orv 11hli~alio11s pur -. 11.H1I 10 

. ,11 : I,, 1111\1 proJ")CrlV ddl!",zah: J lw lht' 11.·~.-. l.11111 t· . 

\"li11c.· 1n1np1e11 vc- rult'~ 111nrlv l la11fv 11r ,·,plJ111 
, . ,, , 111111; IJw 01 rc~ula11011, .uu.J , :11 11uirr 111 ~"liJI 
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The subcommittee met. pursuant to notice. at 10:O:i a .m .. in room 
2:228. Dirksen Senate Office Building. Hon . John P East rchairrr..::i 
of the suocommitteel presiding. 

Present: Senators Baucus and Heflin . 
Staff present : Jim :.kClellan. chief counsel: Craig Stern and ,Jim 

Sul h·an. counse ls. 

OPE:'\l'i'G STA1'E-'1E~T OF CHAlfOL\~ JOH~ P. f.AST 

Senator EAST. I would like to call th~ Subcommittee on Separa• 
t ion of Powers to order . 

This morning, we are continuin~ our d iscus5 :-:in of S. l.'38 \\'p 
have had a ::;eries of d iscuss1or.s alrP.adv We ~~ci e.:ir !ier 5e5~ :c ,.s 
thdt dea,: with the sc:ent1fic and medicai implications of this lt: g:s­
lation . \\"(> had a session just µrior to the recess dealing with tr. e 
constitut ional and statutory implications of 1t. and this morning we 
are continu ing that dialog. 

We have two distinguished panels this morning. 
I would like to welcome my distinguished colleague. Senator 

Baucus . the ranking minority member of this subcommittee. 
If you would like to make a statement. please go ahead. 

STATE~11':!'-tT OF SE~ATOR ~1AX fiAL'Cl'S 
• Senator BAucus. Thank you. ~r. Chairman. 

I have no formal statement to make. except that I look forward 
to .the additional days of hearings we have scheduled on S 1 .i8 I 
think the past several days have been most instructive. We have 
received a great deal of useful testimony on the bill. 

I am also very pleased to see that we have two very distinguished 
panels of individuals who will testify this morning. 

It is an interesting footnote to today's hearing, according to my 
understanding, that this will be the first time tr.at former Solicitor 
General Archibald Cox and former Solicitor General Robert Bork 
have been together since that infamous date a few years ago . 

With that. I think we should begin the hearing . I look forward 
very much to the te.stimony . 

Senator EAST. Thank you. Senator. 
We would like to µroceed in this way. if we m ight: Wou ld t he 

tirst panel please take the .· place? That is the panel consisting oi 
1:.1071 
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Prof. Robert Bork, 0 rnf. RobPrt Nn~el, Prof. Archibald Cox, and 
Prof. Basile Udck> . 

Before we commence. r would like brieny to identify these very 
di!-itinguished g~nt lemen . 

.\tr. Bork is currently the Alexander :'wt. Bickel Professor of 
Public Law at Ya!~ :__·.., 1versitv Law School. He served as Solicitor 
G~neral of the l'n1tea States for 19i3 until 19i7 and as Acting 
Attorn~y General of the Cnited States in 1~73 and l9i4 . He 1s al.~o 
an adjunct scholar dt tne American Enterprise Institute. 

Professor :---:agel 1s 1."urrentl) a visiting professor of law at ·:ornell 
University. He received his BA from Swarthmore College and his 
law d~~ree from Yale l'n1versity . He served as deputy attorney 
general of the State of Penn!:ivlvania from l9i2 until 19i;', and as 
associate professor of law at the University of Colorado since 197:, 
and is a member of Phi Beta Kappa. 

Prof. Archibald Cox is ti1e Carl M. Loeb University Professor of 
Harvard Law 5chool. He is a former Solicitor General of the 
United States and a former director of the Watergate Special Pros• 
ecutor Fcrce. Professor Cox i~ the author of ''The Role of the 
Supreme Court in American Government;" · 

Prof. Basile Uddo is associate professor of law at Loyola Univer• 
sity in New Orleans . He holds a B.A. from Loyola and rec&ived his 
doctor of jurisprudence degree from Tulane Law School and the 
LL.:\l. from Harvard l'nivers1tv . 

G~ntlemen. we welcome you ·all this morning. 
The way we would !ike to proceed. i:,lease, is to have each of you 

summarize his comments ~."<tempornneously t:--.e b'=st you can. Your 
written statements will be a part of thP. record. so we would li:.;~ to 
en~ourage you tu summarize th~m the best you can, again, consist• 
ent with making your point. 

W1.: would like fo1 each of you to take your turn at bat. and then 
we would like to be able to com~ back and begin the di::,<. 1ssion. 

1 would remind all parties concerned that we are u11der a time 
limit-until 1 o'clock, at which time we expect to adjourn. We have 
two panels. We would appreciate it if. in terms of statemen~ as 
well as-questions and answers, people would be as concise as they 
can, in order that we might get in as much useful discussion as 
possible. 

I wou1d also like to remind the spectators that, under the rules 
of the Senate, applause is inappropria1.~. We are delighted to have 
you here, but we would simply appreciate your restraining your 
enthusiasm for the testimony, whicnevor way you happen to lean 
on the matter. We are all very aware that there are rather stron~ 
differences of opinion on this issue. You do not have to be arounu 

• very long to learn that. 
Professor Bork. it is a pleasure to have you. If you would, please 

summarize your statement for us. 

STATE~1E~T OF PRofo·. ROBERT BOHK. Y AL•: LAW SUIOOI •• 
:'liEW HAV~:~. CONN. 

Mr. BORK. Thank you, Senator. 
S. 158 would provide that human life would he deemed to exist 

from conception. The intended result is to brin~ 14th amendment 
protections of human life to bear upon unborn fetuses. The object, 



us I undl•r~tand 1t. ::- to rl' t urn to th(> Stati:><; tli •• power to rt>,-rulate 
abortion:-: th;it WdS dl'n ll'd b_..,. the SuµrPme 1 ..,-Jrt 1:1 Rue :1i,:'a 111 ~t 
\Va<le 

Tht• hi ll furth!:'r dttempt."' to r·l' ino ,·t• 111r· ::-d 1c ~1<J n U\lc'r c1hort1 un 
cases fror;1 :fw :ower Frcierol courts. 1f not from ••1p SuprPn'.~• 
Cvurt . thu1; 1n:-- u r1nc tha~ l1trL:"at1on concrrn1n~ ;-iburt1on l;iws wou ld 
reach the 5~prL·:nc Court thr"·11.!h the .'-:tate cour~s 

It seems tr, me. in br ief. '.~. 1: tht- bill is const1t ·.1t:0nal insofar as 
1t drµrivcs thc' lower Federal courts of jur.sd1ct'on but unconst1tu• 
tional insol'.ir as 1t nttempts to prescribe a ru!e ()f decision for the 
courts under the l -1th J.mendmP.nt 

Beforl' comtni:; to the qui:>stion of const1tut1onnlity [ should si'ly 
that it th is bill were enacted ::ind accepteri as const1tut1onal it is 
not .it all clear whnt tr.e results would ultimatelv bto. 

States rn 1-'rt chuose to ;illow mnny types of abortions simply by 
not hann1ng them L'ndcr the prem1st.'' of S. \ .il'I, th;_n would be 
equiv;-ilent to not hav1n~ a law a!'ains: some kinds of homicide~. 

There is at le.1st 0nP :-,upreme Court decision that suggests that 
th~t might he dt>n1al of equal µrotect1O:, Qf the law. but it i:s h1gh.y 
uncertain wnether or not such an attack would succeed today if the 
State chosE:- not to prc.,h1b1t some kinds of abortions. 

It h<.1:- been said that the pas!-a~e of S. !.i~ would not interfere 
with private abortions. which ::ieems to me correct since, in such 
cases. there 1s no St:ite action. 

But 1t h:1s a lso been said that the pa~snge of the law would 
preclude Federal or State funding of abortions . That seems to me 
~:..t e:1::re.v .:.e3r Tl-:l' :-:t:1~t' C(.)u:-ts J:td 'Jit:~n~elv t~t~ ~uoremi:> 
Cuun wou i°d 11 :l\e betor~ them undt.:r this statute a· case involvtn).! 
the C'la!-ih ot two const1tutwnal r1~hts-that of the woman and that 
of the fetus 

Given tne l.' lush of' two <.:onst1tut1on,1l rq;hts. 1t 1s 1mµoss1bll· to 
say how the Suµremf-' Court would adJust them . und 1t 1s entirt-ly 
possible that tlw adjustment would produce a con~t1tut1onal luw ol 
abortions verv tnuch like tht> luw of Roe v. Wwft, 

I mention t·hese matters merely to sug)i{~st that S i ·> ·'- may n0t be 
a cure-all. We du not know whut 1t would become 111 1.ht:' hunds ()I 
the CO'2rts even 1f they ac<.:cpted it. ut lea!-t r.om1nally. H~ C,J f1!-,t1tu­
t1onal. 

I turn now to my doubts that S. 1-i~ is constitutionol Here. l am 
forced to dPfend thP. Supreme Court's ultimAte l:iuthority to say 
what the Constitution means a~tiin:st recent dP.cisions of the Su­
preme Court. 

The supporters of S. l;j8 arKue for it::1 constitutionality from u 
line of coses thut seem to cede to Conli(ress a major role 1n detinin~ 
the substantive content of the Constitutio,,. There i::1 no doubt thl:it 

• these decisions exi::11.-you huve heard about them, and I will men• 
tion them only briefly. 

In. the Lcmsilt:r case. uf 1-:oursc, the Court hE>ld thot States wen.• 
constitutionally empower"d to use u nondiscriminatory literncy tl:'st 
for voting . Yet. in Katzenhac:k v. M,,r;.:a11. the Court held thL· Cuurt 
could eliminate literavy in English as a condition for vot111).( by 
ex~rc1sing the pow~r granti!d in !Wction :, of the I-4th uml!ndm~nt 

In 01·11J.:mt " .HttchC!ll. th1:- Cuurt 1.1pheld Cun!;rt:::i::I el1m111at1on of 
all literacy test~ · 
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There are other decisions that declare. a congressional ~ower to 
define substantive rights guaranteed by the 13th. the l-4th . and 
l :ith -ame,;dr.,ents. by emplo_vir~ i.l1e power to enforce that those 
amendments have g-iven ~o Con!5'ress. 

I wou ld conclude. therefore. that S. i.S8. which is an attempt bv 
Congr~ss. I think. ~o define a substantive right given by the Constr­
tution. would he const1tu.t1onal but for mv conv1ct1on that e.:1ch of 
these decisions represents a very bad and. ·1ndeed. pernicious const1-
tut1onal law 

The power lodged 1n Congress to enforce constitutional guaran­
tees 1s the power to provide criminal penaltie3, redress in civil 
damai::'.e suit, and the like, for v:?lutions of those constitutional 
guar::i-ntees, as they are defined by the courts. 

The power to enfor:e is not a power to dt:fine the substantive 
content of the guarantees. themselves. 1 know of no indication that 
Congress was given any such power in the legislative history of 
these amendments and no precedent of the Supreme Court that 
wuuld uphold any such power until the era of the modern activist 
Supreme Court. 

In these respects, I agree entirely with the dissent of Ju!Stice 
Harl.an. Joined by ,Justice Stewart. in Katzenbac:h v .WorRan which 
st.Jted 

Wnl''1 rl'cu.:n11ed ::itdtl! ,1u lat1uns <ll Ft-deral const1tut1unal ~tanc.J.:ird:i ~.1,.- <><:· 
, 'JrrL·d C ,1r:..;rL'" 1~ •JI uJ ur,(• l.'mpowl'r!'d b\· ~•ict1on ·, "f th~ \ •Ith .imendmt-nt tn :;iw.~ 
,1µpr •, pr ·,1·.E' ,c·~l'C :, il ~cc1,-urt-5 tu rL•>jr.-,s ,ind prrvl.'nt th,• .,.. rnni.:s But 1! :• c1 

; u<i 1c1.J i ·~ur•t1r 1r1 w~.l'th.-r t rit- cund1t1un with wh1cn ( ·,.,n.:re~11 hw, thu~ ,oul,(nt u, ~t'tJ• 

• , r . ·.,_:- , 1'1 r.:" .-l:l'"1e"'ll 01 th(• C'onst1lut1on. •vml'lh1n.: tnat 1:,, lht' rlt'(l'">u<Y 

;ire:L·~~-~ .:t• · .... -..-1:--.~ :-t.,: :."":~ .3.·1 ~c..,.,f;r .-~J ~:a~- ut .... ; · 

Thf> maJor1ty pos1t1on that Congre~s can define the substanttve 
content ot the 1-Hh amendment works two constit'..lt1onal revol 1l• 

t tons at once. It replaces the "uµreme Court with Congress as the 
ultimate authority concerning the meoning of cruc1ai provisions of -
the Constitution. and it also replaces State le~islatures with Con­
gress for all matters now committed to State legislation. 

A =--:ationol Legislature empowereci to define the m0aning. for 
exomrle, of involuntary servitude. privileges. and immun1t1es. due 

.process. equal protection, and the right to vote can void any State 
legislation on any subject a.,d replace it with a Federal statute. 

It i11 because. I think. S. l;i8 rests upon the principle of KatzM· 
txJch. v. lv!nr!,l<Jn that I think it is unconstitutional. This places rr.e 
in a somewhat uncomfortable position. 

I am convir.ced, as I think most legal scholars ore . that Rnt! ..,. 
WtJdt' is. itself. an unconstitutional decision, a serious and w hol l . 
ur.ju!:itifiable judiciul usurpation of State legislat1vP uuthortty ·1 
nlso think thot Roe v . Wac.le is by no means the only example ot 
su~h unconstitutional behavior by the Supreme Court. 

Th~ fuct is that S. Li8 proposes a change in our constitut1011al 
arranf,(ements no more drastic than th!!t which the judiciary ho.s 
uc:cumplished over the pt1st ~5 years. 

I think the question to be answered in assessing S. LiH 1~ wheth ­
er 1t 1!! µroµ~r to 11dopt uncon!Stitutional countermeasures to rt"<ires9 
unconslltutiorrnl action by the Court. I think it is not proper 

Th~ deiormut1on of the Con!St1tution is not proµerly cured b, 
further ddormation Only 1f we 1::1re prepared to say that th!:' Cou r~ 
hus b1:<.:um~ 1ntult•rable 1n a fundamental. democratic !:iGCtety. ,.ind 



th,ll thl'rt' [-', 110 prc,--rwc! (, )'." L:t>U :nL: 1l tu l>L•hd\ (' ;no;)t:>r!_\. "'hc,;,.ic-J 
\l,(' .iuuµt ,l pr1nc.:1pil· \\l11Cn 1.unt;11n;-; ,w1th:11 1t thl' "'\.'('(b cJ/ t /H' 
dL• .. tr,;, t1r J:' ,,: t~;,_. ( '11u1·: .. l.'l1t 1r,• crirht1:ut1on-1I ro it· 

[ C-: l> .-:,,,: '.'.1 :, '.k ,q, <1rL· .1t :h.1t ,tJL.'.L'. but ii r,ttwr:: th1nh Wt• drL· . 

thL·n ,,1· ,li 11 \,;J bL· ckn;H1,-:i.; not tht.· tvchn1L',li,t1L•:- <ii S 1-1, ... ;111J 
c.:·a:-L .. • -.uch :l"' f...'111.-,·,:h ru 11 , .\f,,r1.;u11 hut tht.• qu(:'-t :on ol whL·tht·r· 
WL' :--huuld 1"(·(J 111 d0<111cir>11, :Jr nwd1fv tht- cun:--l1tut1n11,il lur,-:!1on ()I 
thf.• ~c,urt:- .i:- "L' h.1,1• k:111w11 it "'"lC'l' .\/urhun , .\/nr/1 .,nn Th,lt , ... 
;J IL•L::t1m;1tr "' ' l:l '"(! •,, , ; :'.c i 1 1: n hut ,q, 0:..1..:ht 11,,t tr1 ,\rr"l'."l' at t!;v 
un .. ,1c•1· 111 tfw :1:1rrn1, ~·r>111L'\t ril:;; 1 ·,, with()ut lull_, r('.ill/Ir1L: \\fUt 
It 1~ \\(.' 1l'.'t 1 f t ·1l1 ; , ci:,~~i_...,,1:1..: 

Tf,t1n h \ rJu · 
S(.'r1dtui r:\ .'il" Th,111k \()U, fl,·(1/(•'!:i,<JI' nurk 
!Tht.· prvp.:rc·d -L1tt·r.11•r1t u l rrrilt•,:,,(11' Bork 1ollm\':-i 

., 
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Pro!~••or o( Public: t.Av at nle Univer11ty. I 1111 plHled to 

te1ti!y on the con1titut1on1lity ot S. l~8 1t the Sub=m,,,1tt••·• 

inv1 tlticn. 

s. 158 vould provide that hu.,T1a· li!e 1hall b,r :l•-~ to 

&XJ.lt !rOIII c:onc:eption. Th• intend9d re1ult o: the _lav i1 to 

brin; (O\U'teenth uendl!lant proteetion1 ot hU1111n li!e to bNr 

upon unborn !etu•••• Th• object, •• t un~-r1tand it, 11 to re­

turn to the 1tat11 the po...er to r99'-ll1te 1bo~tion1 that w11 

d1n1ed by the Supr11111 Court in~ v, Wade, 410 U.S. lll (1973). 

,he b1ll turther atttmpta to ra11ove jur11dic:t1on over 1b0rtion 

c•••• !ra111 the lower !ederal c:0\lrta but not the Suprtme court, 

thus ensurin; th.It liti; ■ tion c:onc:ernin; abortion lava would 

r11c:h the Supr11111 court throu;h the ■ late ,0Yrt1, 

t·.t lC:"'.l~l. ty are o!tm, -t).arr1119<1 by t!".I : 11 l·.,re to not• t:"'.• 

d1!!cr1nc:11, wni.c:h ire ■ Ollleti~•• 1i.;nl!1c:ant, :atween I pr~1:­

t1on ot what the Supr,1111 court wi.ll do in tact, what it wca.ild 

do it it !Olloved it• O'WT\ prec:edentl, Ind Whit it would do 1! lt 

!ollowed the Con1tit1.1tion. I vill evaluate the bill pruuri.ly 

tr<:111 the t.h1rd vievpcint, di1c:1.1111n; it• vaiidi.ty i.C \.i1C' 

con1tit.1.1tion l.t.111! w"re tollowed, 

Fr011 that. perspec:t.ive, it •e-• to me tt-,at th• cill 

11 c:onat.it.ut..l.or•l l.naotar •• l. t deprive, the lower !edor•l 

c:o1.1rt.1 of juri1dic:t.ion 'cNt 1.111c:on1l.tut1onal in ■otar 11 i.t 1tta'!lpt1 

to pre1c:ribe a rule ot dfl'Ci11on tor th• courts 1.111~•r the 

tow-teenth 1111endl!l9'1t. 

Before c:ot11~n9 to that., l.t 1ho1old .be 111d thlt 1, S, : ~8 

~•r• enac:t9d and held c:on■ tit1.1tion1l it 11 not at 111 cle4r 

~Nit the reaulte wo1.1ld be, State• 111i~ht c:hoo11 to allow many 

tY'll•• o! abertiona ,1111ply by not beMin; th11111. Under th• pra,111c1 

c! S. 158 that YO\lld be the ~quivalent. ot not havin; 1 l1v 1;11n1t 

101111 ~lnda of h0111ic:l.d••• Th•r~ 11 at 111:.t one, p1rh1p1 1b1r­

r1t,onal, Supra.ie Court dec:l.ai~n that 1u;;w1t1 the po111b111ty o! 
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OklihOlll.a, 316 U.S. 535 (1942), thl.ll r~1r1ng the ltlt.11 t0 

in th ls C"On t &.lC't • 

in s1.1ch ca••• no state aetiun. B1.1t it haa 1110 been 1a1d that. 

aberuona. 7het •••• l1s1 clear. The 1t.1t.1 e1:11.1rta, and 1.1lti1111tt-lr 

'clash ot tvo con1t1t1.1tion1l ri;ht.1 •• that. ot the w0111an and 

that ot the !1t1.11. Th• tact that the eonst.it1.1ti0nal right. 0f 

the wa111n to an acortion 11 . the r1■ 1.1lt. o! j1.1dieial lcw;ialation, 

is, in th1a conte.xt, irr1l1v1nt., Ci.ven the e11ah of t...-o 

v ■ r:y :,, ·.;c:-. ::.)(~ t ·-.• :aw ct :S! v. ~• 410 U.S. ::3 ( 1973). 

I ~ention th••• matter• merely to 11.19911t that S. 159 

in th• hands ot the eo1.1rts, even 1! they aeeepted it, at l1a1t 

nominally, •• con1t1t1.1t10nal, 

I tw-n ne.xt to ~y own do1.1bt1 ~hats. 159 11 eon1t1t1.1t1on3l, 

Her• I 1111 !oreed t~ d1t1nd the S1.1pr•• c01.1rt'a 1.1lti1111t1 a1.1th0ri1.y 
• to say what the c0n1tit1.1tion 1111an1 a;a1n1t recant deci1ion1 of 

the Co1.1rt, Th• 11.1pport1r1 of s. 159 arq1.11 ~or it.I COl'llt.~t.1.1ticit~Ht.y 

fraa a line of S1.1pr""• c01.1rt d•ci ■ ion■ that e1<11 to conor•1 

a ■ajor role 111 defining the 11.1b■ tant.ive content of the C0r.at.it1.1• 

tion, There ia no d01.1bt t.h~•• deei ■ ion■ ui ■t. Since y~ have 

hMrd 1bo1.1t th911 bofnre, I will 11ention tl1• 0nly briefly. 

In L:e••is•r v. N9[thypton El•Sti.on 12!..£1, 360 U. S. 45 

(1959), a l.ll\lT'\1111O1.11 S1.1pr•• C0W-t. held that ltltll war• eonet.i• 

t1.1tionally anpowared to 1.111 a non•di1cri111inat0rv lit.r!aey teat. 

tor voting. Yet in ~HZ.,P!Sb v. !'1organ, 394 U.S. 641 (1966), 

the Co1.1rt held that con;rvaa c01.1ld eli1111na1.1 literacy in Dlgli11h 
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400 ·.: .3. :12 ( 1970), 1 ;..iian1.111~• COl.lrt ui;il'leld Con;r•••• eli1"1na­

t1on o! all l,ter1c-y teata. ~l'l•r• are other dec1ai0ne that 

ueclare a congreaai.onal pover to define auoatantive ri;hte 

~•rantaed cy ti".e thJ.rteenth, !ourt•enth and !i!t••nth ••en<aa,i.. 

oy emp loy 1r.q t ne qranted power to "enfor~•• tne prov111on1 ot tno ■• 

o! s. 159. I would eonelud• tl'lat s. 1~8 ii c:onetitutional 

b\lt tor my c-onvict1on tl'lat •ac:l'I o! th••• d•ciaion1 repr•••nta 

very bad, 1.nd•ed perruc:1.oua, con1titutional lav, 

Th• pov•r lod;ed in con;rH• to "entorc:•" c:onatitl.ltion~l 

guarantees 1s tl'le p<Ner to provide criminal p•nalti••• rodr••• 

uphold any such po..,c -- W'ltil tl'I• •r• o! tl'le modern, act1v11t, 

liceral Suprllfl• COI.U't, In t.,.t.:r,ony l'le.re, you have heard 

cited th• 1879 c:a•• o! Ex carte VHginia, 100 u.s. 339 (1879); 

cut that deci1ion do•• not contanplate any such con;r•••10n1l 

power to d•tine aubatanc:e. It i".eld ti".at con;r••• could 111•)(• 

it a !ed•ral c:rim• to di ■quality p•r•on• !rom jl.l'y ••rvic:e 

on acc:ol.lnt ot race c•c•'-'•• tl'I• t~rt•entl'I u,endment, •• inter­

preted by th• Supr-• CCN.rt, p.rol'l.ibited ■uch actian, 

In th•• r~•pect ■, I a;ree entirely vit.h t.he di1aent 

ot Jl.l1tic:• HArlan, joined by Jl.letice Stewart, in Kat;grblsn v. 

~• vhic:h 1tated1 

When rec:"09nized •t•t• violati~n• ot federal 
conatitutional et.Anda.rd• l'lave oc~.rled, con;r••• i• 
o! c~r•• mipowered by S~ to talt• 1r,prop.ri1te r•odial 
mea ■ur•• to red.re•• and prevent the vron; ■, (citation 
01111.tted) But a ••• l1;dic:1al g:.+Htion whetht[ 5"1 
condi vi h vl'IJ.ch on ••• ha ■ tl'lus sou l'I to dea 
ta h an n! 1.n tl'I• con 
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' ~atters no-., c:::r~:tte-:j to state leqislat,on. A nat1on1l le,q1sl~tur~ 

\

er,,~~.,e~ed to :er.-e t·e -eun.ng o! involuntary serv1t~~c, 

pr;v1'.~c,es a:cj .-.---.t.cs, ju• process, @'q\al ;::rot.cti.on, and 

t·e r:;"· ·o ,c--~ . .,.,1_:i • . -cl.Jdl!S all q'.lal1!1cat1on o! el•c~ors, 

can vc:d a,iy state:> :~aslat:o"'I on any S\JCjl!C\and replace it 

.,,t?"I a !e-deral stat ·.Jto. 

any warrant i.n the ~onstit1.1tion, the co1.1rts have req,.iired so 

t!".at a ;,ol1t1c1l response vis 1.nevn1rle, 7?"101.1;h t do not 

th1~ 1t d•s1r1ble ' that th~ polit1c1l response s?"lo1.1ld s1.1cceed 

in th• (Qn,, this bill takes, the fact of ax;ir•ssed political 

deve!Opntent in 01.1r const1t1.1t1onal d .. ocr~cy. 

The j1.1d1c11ry have I right, indeed a d1.1ty, to rcq1.11re 

~•ic 1nd W'\Settling changes, ,nd to do so, desp1t• 1ny pol1t1cal 

clAl!lor, v?"lan the Constit1.1tion, fairly interpreted,der11~nds 1t. 

The tro1.1ble is th.It nobody believes the Constit1.1tion lllcva, 

m1.1ch les1 danands, the decision in a2! v, ~ or in dozens 

of other cases ot recent years. Not even tnoae moat in S)1'1'plthy 

vith the res1.1lts bel1eve that, 11 dWT1onstrate<S by 1 ;roving cody 
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