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Washinqton °ost Editorial 

December 29, 1984 

Posters in Metro 
"" T IRED < >I-' THE Jt,lly B,·111 ~qn,hhr; .. ~,ra11U)tforward ant1•Reai::an ,-tatcment ttr.ll nw!,• 

a,-k,- arti,-t M1d1.1l'I Ls·bron 1111 .111 ant,- no pretext of ob,ect1vny. No rea:;onable 1)1.·r~,n 
Reai;an postf'r he -.oui,:ht tn ch,pl:1v in would h:we thought the scene portr:iy~ w~ 3 s1n­

'.\lctro subwav stations. Thl' photnm11n1 :1L:,· unds·r i,:lc photograph: !he hghtmi,: was di!ferenl in the: 
this headline shows the prcs1dl·nt ;ind .1 n11mbc:r of two halves of the picture. the fi~res were not in 
adm1nistra11on offir1ab :.c:itcd at ., tahl,· l:1ckn With propon1onal s1Ze:; and the an1st even offcn-d to add 
food and dnnk . The rnt."n ;1rt." laui,:h11111 . :ind tht· a d1liCla1mer staung that the liCc:ne was a compo:,1h: 
president 1s pointing to the rti;:ht side oi ths· poster of photograph,., 
where another picture of poor people and racial m1- But Judge Bork and Judge Antonin Sc3lia-two 
norities 1s displayed. of the court's coni;ervat1ve membe~-would have 

l\.\etto offioals, who :.eU advertl!iUll,! to iniucaJ and revened Metro'1 action on even broader grounci if 
advo::acy groups. refused to rent space: for tJus inter it had been necesary. Both believe that an agency 
on the groundl; that 1t was decepc,i~. Tilc:. otht:r day. of a poutic:al bnnch cl pemment annot impose 
the U .5. Court o( Appeals rult.-d that Metro had V»- prior restraint on the publication cl a political mes­
lated Mr. Lebron's nght to fn.-t: speech. · i;age even if that me.age is false. Nothing compels 

This country. the Supreme Court s.11d 20 years Metro to accept poutic:al advertising for subway 
ai::o. has a "profound national comm1tml·nt to the displays. but once the decision i5 made to acce?( 
pnnciple that debate on pubhc 1s,ues ,-hould be some cl I~ statements. public officials cannot 1 

uninhib1tL'<i. robu,-t and w1~pcn. " Publu.: agcn• pwj( and chOO&e what mes5ages...att.._ acceptable on 
c1es allocatmi: publ11.: spat:e for the ••xpre:.s1on of the basis of subjective judgments ofwtl:lt"is "dcri• 

1 
poliucal \itws havs a ,pi.'\:1al obl,1,tat1on 10 protect s1ve. exaggerated, di5torted. discrptive or olfen- 1 

these nghts. :;ive," as the Metro regulation allowed. Th.it i!1i an 'j 

In this case . Judi,:e Hobert &rk ~Tote . 1t wa::. interference by the R()vemme~t with a citizen':; 
easy to ,-ee whr the cem,orsh1p was unwarrant~. '.- right to engage in free political diliCourse. The1 
The po,-ter wa, not dC'\:'epuve at all: 1t was a ':, court 's mt:51iilge ll> dear and it is right. --- ; 

,' 
I • 
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THE WHITE HOUSE 

WASHINGTON 

August 24, 1987 

MEMORANDUM FOR ARTHUR B. CULVAHOUSE, JR. 

FROM: PETER D. KEISLER p OK_ 

SUBJECT: Letter to Washington Jewish Week 

I have attached a draft letter to respond 
in Washington Jewish Week on Judge Bork. 
the ideal signatory. If you call him and 
can shop around for someone else. 

to the recent article 
Ken Bialkin would be 
he turns you down, we 

In order that he might feel comfortable with the assertions made 
in the letter, I have also attached: 

(1) A copy of the August 6, 1987 Washington Jewish Week article 
which prompted this draft ("Senate Democrats Woo Jews for 
Anti-Bork Fight"). 

(2) A copy of the July 28, 1987 Washington Post article which 
made the original reference to Judge Bork's remarks on 
school prayer ("Bork's Appetite is Whetted for Place on 
Supreme Court"). 

(3) A copy of the letter from Warren Cikins to the Washington 
Post, which was never published. 

(4) A copy of the letter from Rabbi Joshua Haberman to the 
Washington Post, which was published. 

(5) A copy of the July 26, 1987 Washington Post article which 
recounted the Howard Krane story ("A Trip Across the 
Political Spectrum"). 

(6) The text of the Tel-Oren decision which has been the subject 
of much of the controversy. 

Attachment 

cc: Max Green 



To the Editor: 

I read with some dismay the August 6 article entitled 
"Senate Democrats Woo Jews For Anti-Bork Fight." The article 
repeated, inadvertently I am sure, several untrue and misleading 
allegations about Robert Bork's record which unfortunately have 
been circulating within our community. As Jews, we have always 
taken justifiable pride in our sense of fairness to others. As a 
strong supporter of Judge Bork's nomination, I write to set the 
record straight. 

First, your article noted that the Washington Post recently 
recounted an incident in which Bork, in remarks delivered at the 
Brookings Institution a few years ago, is reported by one 
attendee to have endorsed school prayer and made certain 
insensitive remarks on that subject. When the Post account was 
described to him, Bork said "I can't believe I would have said 
that," and every available piece of evidence backs him up. His 
written remarks contain no mention of school prayer, and the 
Brookings official who organized (and of course attended) that 
meeting has come forward to say that the reported statements were 
never made. Moreover, Rabbi Joshua Haberman, another attendee, 
stated the following in a letter to the editor published in the 
Post: "It's a good thing I was there when Judge Robert Bork met 
with a group of clergy at a Brookings Institution dinner for 
religious leaders in September 1985, because if I had nothing but 
the Post's account of that evening, I would draw entirely wrong 
conclusions about Judge Bork's views on church-and-state issues. 
The Post's reporter was not present at the meeting. I was. As a 
rabbi with a strong commitment to the separation of church and 
state, I would have been greatly alarmed if Judge Bork had 
expressed any tendency to move away from our constitutional 
guarantee of religious freedom and equality. I heard nothing of 
the sort." (Apparently, Rabbi Haberman told this to the Post 
reporter before the story ran, but no mention was made of his 
comments in the published account.) The story is demonstrably 
false by any standard, and it would be irresponsible to spread it 
any further. 

Second, your article made reference to a case in which Judge 
Bork participated, Tel-Oren v. Libyan Arab Republic, and may have 
left the impression that Judge Bork's opinion in that case was 
somehow pro-PLO. That is entirely untrue. 

Tel-Oren involved a lawsuit by survivors of a PLO terrorist 
attack who sought compensation from the PLO and associated 
entities. The lawsuit was brought under the Alien Tort Statute, 
a little-known and rarely-used law which was enacted two 
centuries ago. By its terms, the Alien Tort Statute appears to 
authorize federal courts to hear at least some cases brought 
against officials of foreign governments for violations of 
international law. The precise breadth of this statute has never 
been clear, and its potentially limitless scope has given many 
judges and scholars pause. 



All four judges who heard this particular case, Judge Bork 
among them, voted to dismiss the lawsuit. In that narrow sense, 
the PLO "won." Far more important in the long run, however, were 
the rationales Judge Bork gave for his decision. For one thing, 
he noted that as a general rule international law applies only to 
foreign states, and, under that rule, the PLO could not be made 
subject to international law in the same way as a genuine 
government. As Bork explained, its "governmental aspirations" 
were not sufficient in this regard. This was clearly correct. 
Plainly, any "victory" in this lawsuit which required enhancing 
the legitimacy of the PLO would have been thoroughly pyrrhic. 

Perhaps more significantly, Bork's holding rested upon his 
reluctance to read the Alien Tort Statute as authorizing broad 
and expansive judicial authority to interpret and enforce the 
often vague and evolving standards of international law against 
foreign states. Bork expressed the concern that the exercise of 
such authority would involve the courts in sensitive foreign 
policy decisions which they are not qualified to make. This is a 
classic demonstration of judicial restraint, and in an area of 
law where activism would have been especially ill-advised. 
Granting broad authority for American judges to enforce 
international law against foreign states would be at best a 
double-edged sword which could be used by creative lawyers 
against Israel as often as against her adversaries. Indeed, more 
often--since Israel, unlike the PLO, is a state. We are all 
familiar with the common rhetorical use of international law 
concepts by opponents of Israel to attack Israeli policies. Had 
this case gone the other way, critics of Israel would have had a 
field day in court, and might well have been able to find a judge 
more willing to assert judicial power, and less disdainful of the 
legitimacy of the PLO, than Judge Bork. 

The case in favor of Bork is a strong one. He is a man of 
unusual skill and sensitivity, and would become, I am sure, one 
of the great Justices of this century. One anecdote in 
particular deserves mention. Soon after Bork began the practice 
of law as a young associate at a prestigious Chicago law firm, he 
learned that an applicant for a position in that firm had been 
passed over because the applicant was Jewish. Bork went with 
another associate to see several senior partners and said, 
according to the colleague who accompanied him, "We have a larger 
stake in the future of this firm than you do. We want this man 
considered on his merits." The partners agreed to take a second 
look; the applicant was hired, and he's now one of the managing 
partners of the firm. This incident reflects the measure of 
Robert Bork far more accurately than most others that I have 
heard. 

Sincerely, 
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·sehateJ)etnOcrats :WoOJewsfor Anti-Bork Fight 
. ·: . • .;,':.~·, i -~>t?.u. ... . _: .• :::: .... __ · .. - . ,· · 1· ' ... _. _ -~-- ' .... ' . - ~ · ' : - ' · • • ' . • • · ·- • 

. BY LARRY COHLER . · 

.;:'. ': '.l'hre
0

e D~~~;~tic . senators last 
· -~eek. urged representatives · of-. the 

major natio_nal Jewish organizations 
. to. take 1rstrorig stand on the nomi-. 

.~ nation of Judge Robert Bork for the. · 
Supreme Co.urt, .' ,. -~, -._ ·. ~ · _- :·. · · 

·:- · ALa~:closed:door:. meeting last · 
. week in '_the E:apitoLHill .office . of • 
. Sen.· Alan Cranston {D-Calif.), the 
· :senators:, depicted 'the · Bork _riomi-.. 

. -·•nation, as. a ·crutjal opportunity for · . 
.·Jewish·: groups to , give· the _lie- to ·· 
their.image :as a one-issue lobby: .•• .· 

:· Sensi: .Cilrl :Levin (D-Mich:1 and 
.-.Hciward:..C tMetze11baum:~. (l)-Ohio) . 
joined-Cranston· in, urging the Jew-· 

'J· .. ,.ish groups to· take ·a ·-poSi?on. _.Met­
. · zenbaui:n is' a member of the ·Senate . 
. . . Judiciary Committee, ·· which will.' 

hold hearings_ ·on . the ·nomination •.in_ 
· Sen. Ala~ Cranston -:, . ·,september: and· then ·vote -on a re~- _: · ·· ·Judge R~ber_t Bork : 

· omlneridation to the full Seriate . .- . . "Here's ·an issue where other con: · . prayer was required. ·The minister 
. Michael Pelavin, -i:hairm~ · o,f the 5iderations; such as abortion, priva-· told of pressuring a Jewish boy to· 

.umbrella: group enc?m~a.ssmg: ~nost ''. . "cy, church-state -separation and civil . read from the New Testament. T he 
pf the JeW1Sh organizati~.ns, said he . rights ·will be at issue., .. This is the minister quoted Bork as saying, ·"So 

_-_though~ , there . was.,-a ,. reasonable kind . of issue in ·_- which so · many what? I'm sure he got over it." ·Bork 
chanc_e : th5: groups would achie"'.e· ·. groups-·environmental, civil -rights, told the Po~ "I -can't •believe I 

• s~c1ent unity to oppose the noll'.\l·. ._' civil liberties..:...have taken a stand. would have said that.» 
.. · na~~on. :: . , . . -. •'' . . · . . _So many constituent · °groups have ·•Ina 1971 article for the Indiijna 

_- :· · W~ ~dJl t take __ a posi~wn <;in · · . announced . their ··opposition.·. to .Law Journal, Bork referred to _the 
·.,[Supreme Co1;1rl Chief_ Jm:tice,, W~l- Bork; it's bound to affect senatol'll," . . Bill. of Rights as "a hastily drafted 

ham] :8ehnq~t's nom.mation, . said · ·.. Flander . -suggested · tl\at . Bork's '. document upon which little thought 
-· Pe1B:vm; preside~t of the: Nation~ · conservative positions on minority· -was expended.''. ·· · . · ·. 
. Jewish Co11:mumty· Relati~~s .AdVI-.. rights and chlirch:state· separation · · : • In a 1984 concurring opinion qi 
,sot1 .Co_unciL(NJCRAQ). · But _my .offered Jewish .and black gr(iups an Tel-Oren vs. ·Libyan Arab_ R11pub_iic, · 

. .- . _feel_mg .. 18•~t -because of the tim~ . opportunity to work together, soi;ne- · Bork refused damages to American-

. ·_peri~ mvolved· ~d :the philosoph- . · thing" they were noteed for in :the · victims of a PLO terrorist attack in 
.. -ical ISSUes, there 18 a. better-_ch~ce · past but ha_ve-often been Ull!ible to _ · _Israel. · Among _ the reasons. Bork • 

. state doctrine. Though h!' conceded 
the PLO's "apparent lack of inter­
national law status as a state." he 

. ·said that the piplomatic rec()gnition ' 
the· PLO enjoyed in some !00 coun­
tr ies· and-its . observer status at t.hc 
_; N made the case a for ~irrn policy 
matter beyond the proper pu·rvicw 
of-th_e judiciary. 

Marc Pearl: Washin5·w~ · repre­
se:nt:ative .of the American Jewish 
Congress, cont.ended that such 
emergini; iriformatinn had strongiy 
affected manv of the mee ting pnr-

.. tic ipants. · 

But . David Brociy. Wo~hine:wn 
· l"ep resent.ative of the .-.\DL, denj1;ci i 

Pearl's· -suggestion that s_' . .lC"h in1t1r­
mation had foste:ec! a .majority scn­
lin1ent against Horii at the -:11eetiuf . 

·"I don 't see how anvone cnn fJV o!: 
the basis of \the :r.a t;.: .-itv·:i ] s ii~;-.. -,: 
that- they disapprove i l3ork"s nnmi­
na~ionj," he_~i<l. 

Brodv sa id that i\DL wns "re· 
viewing- all his ·.v r iting3 and c.! ::· ri ­
·sions. We"ll listen lo t.he cvidc,ic-: . 
But as of the moment we b .ve nu 
positi<?z: .. " 

:Oa\:id Harris, \Vashi1~gt.on :epre­
sentat ive o"f the AJC, ·sa id his -itroup 
has. historicaliv remained neutral in 
Supreme Cou1;t confirm ~tion <:~ha t­
es. Nothing that he!s emergPd SJ for . 
_he.said, has altered the se il tiu:e,1t c,;" 
. "a strong niajori i./ 1 of · tl:e. AJC 

· board for stayin1; neutral th is time . 
He added, "We 1vi ll watch the hear­

·. ings with close interest and re,er , e 
. t~e 

1

~ight to ~ec.onsider nur pc,s:-of us bemg ahle ~ take_ a positi_on _ ·· · do more recently . . · . · . . . · . cited : was the- PLO's exemption · 
9'n ; this than _any ' pr~VIous. nomi- · The· three s1mators themselves. ·. J rom pro"secution_ un!ler . the _act-of-_ 

. ·' .n_ation._:: . . - :'~ · ·.:"'"-!. · · 0:·. ,; -5: · .... , ·,• •, .· .·' . have · yet to formally . announce . a ··r -~---'---..,---;--",--,--~..,--'-~--'-;-----------­
:. · :;; · ~presentat:ves·of.the Am_er;ican ,-· . position oir .the ·nomination. ·But·' 

·ie-~h· .. Co~i~e·, (AJC) ... and ,th~ :-"those attending· -the meeting said 

. t1on ,- ,:; 

.. An~i-_Defamatio_n_ ~League of_ Bnai their inclina_tion · to oppose: Bork · 
··_;B'~·,<AD.P:,-• howe'!'e.r, -j~tressed . ·was clear. .. . . . . . . 

. , th_err s.~ of, _-no ~s~t~?_,n : 0 .n..the . Among the groups at the meetmg 
· · - : ,._Bork•'.l>"'nqmrna_~ioll.:_ ,_.,._Under . · .-.,;..ere . the AJC, ADL, · UAHC, the 

': .. . ., ~~C~c:s:·govern~g ,.ru.Jes, .all_, of · : ;\merican Jewish Congi:ess (AJCon­
,. :.;:l~~: ~nsf;ituent _,n_at_1()n~ .-.arganIZa• gtelis), the National Council ·of Jew- · 
... :·. t10ns.must endorse a ~ _sition before . · . ish. Women; B'nai B'.rith, B'nai · 

?::.· . :, N,JCRA_~ ~ adop~·it o~ be~ of . B'rith Women, · the Jewish - Labor 
_·:~: ;- .. •. : :ne J.i:WISn .co~~)ty . .- ., .?' • ·:::~ -· . . Committee, • the -Syna:gogtie -Gouncil 
·) ~~,---. , .· , '~-'.According . to. -several'. -attendirig · of Am~rica (representing the . three 
fi'[:c~---~ , the . m~tiilg,::.th~- 11enators' _. appeal · major denomination~ within Juda-
;tj, :·-_. .: ~eprese_nted ~ maJor atte~pt_!,<> enl- · ism) arid New Jewish Agen~. -In : 
. -'.';.--,_:·.: ·_, .;,JSt ·- the · JeW18h COIIlillumty. · In __ the addition to UAHC, the National ~.r.-· -~coalition ·_of.- ~onp_s~~ -_oppo&ing __ '., the .. ' Coun.cil of Jewish Women, B'na:i_. 

,,:; ., · . · -Bork nommation .. , .- .-•:;;;,_,~/;!-=::.--'·,,. '. · B'rith Women, the AJCongress and 
~,;"::; :- •~;i:'-"It-was awwerfu)"m,essage'.to the . New Jewish · Agenda have come out 'J.?' ·· · -~ J~wish ; co~UiJ.it~;- of: how •imJ>?r0

-.-_ . • against . Bork's · nominatio~. N~w 
{J¾~· . · .tant w~.:are m=:tllIS'. ~attle,_shapl!lg · · Jewish Agei:da and_ B'na1 B'nth 
~,7:-_:;, · -::up/' sa~-Rabb.1-DaVId,,Saperstein, . Women are not national ~emb~rs 
,if{;-,:· . ··. · · duectot :Of. the ,Eeform · movllment's ·. · of :r-lJCRAC, though B'nai B'nth 
~<[::•. ;;_R.eligio~ Action Center~0.'11Ie. U~ion · · · Women's ·. aasociate . organizatiqn, 
~~•-:' .. ,. :of ·Amencan Hebrew ·qon~gations . B'.nai B'rith; is. . · .- · . . . · 
~i?~: ... :_(UAH~kP~.!!tl2.rg~ization of the ·: · · Pelavin recently ~ent a letter . to . 
:,;:~ -, -- center,• came out agamst the Bork__,,... NJCRAC's . constituent groups 
:'i~•- ·nomination Jast ·· week.:""If people • urging them to consider Bork's judi-
~ 0·> ·: who . represent. the. :mainstream ·of . · c\al philosophy in deciding their 
· ,..... • ,freedoms and hbei:ties here are not_ positions. In a letter· to Sen. Joseph 

going. to make this fight;.it can't be Biden (D-Del.),. chairman of the · 
won," said Saperstein ... : .. ~- .-·.· ·_., .. ;·· Seriate Judiciary Committee, he 
' _- Spokespersons .for Qraristo~. and· urged the · committee to do·. so as 
Levin said the senators did rtot· ·call well. · · . ,. · · · 
the meeting ,_. to : urge • the · Jewish -._ Cons~rvative _groups, . )ncluding 
groups . . tp • necessarily ·· oppose • the · the National Jewish Coaht10n, ~a~e 
nomination. Rather, they ·said, they ·come . out agamst makmg Jud1~1al 

:had urged ~he . groups to get in- . philosophy · a factor m confirming 
·valved; in. the debate, regardless of Bork. In a recent statement, NJC 

. thefrposition . .-. -. · ": -. ' · called on cri_tics to_all?w the pres,-
' . · But Murray Flander, a Cranston dent a candidate o_f his own philo- · 
:spokesman, ·cooceded that if the • sophical choosing_. . . _ . . 
. Jewish; ·groups . were to take any · But JewISn cntlcs 01 ~orK n'.1~e 
·stand; i t: would · certainly he against _cited several sources of ideological · 
~or-k. :_, ~, ". : ·. •, · · . concern on Bork: 
;, ~ ':'-We'r~.'~ging J.ewish groups to . . . ~ In _ a recent Washington P~st 
' take an active role because there is · article, a Rochester, N.Y. Baptist 
-a mistaken notion that Jewish lead-··· minister related telling Bork about . 
:ers ·are outspoken ·on only the single his experiences as a . teacher in · a 
'.issue - of Israel"- · said· Flander. Florida public school, where school ... . ... #• - ·<\,;•"" .. -- ,_ .., =, . .. ... .... . _ ' .,. _ __ • • •• 

J . " • • ~------ - ----- --.. ---------

{inciud~s 
sham pooj 

Now is the time to ,;et',rn 
easy~care summer -cut • 
from The Hair Cutte,:y. 
You'l l be ready for .the 
beach or any Silmmer 
ou.ting, · with your · 
fashion ab!e, riew 
summer look! 
the Hair Cuttery today fo r 
your care-free ~.ummer eu-t! .~HAlit .-cu-t .. ,'P _ 

No Appomtments Th !!i!- •x. , 11.i ....... -~ .. -. . Just Walk In. e r~mh~ 'i~.;..~, ,'i:'f "' 

• Staffed on Iv with experienced styl ists • Conwniently !n,akd tu .;er,,:'-' c: r-dkc 
• M·ost Sa.Ions open Mon.-Fri. 9-9. Sat. 9-, , Sui;. 12 - S 

.J.dditionJ! chuq.!r fur Ion~ h.iir, •:\tra 11m t· .S: 111.itdi.11:, 
l'rt~ti-,· lb :rdr,•~~,•(5 In ~ .. i'.I.~~ 

•Check the yellow pages for the Hair Cutter,• nec.•~st ,,au. 

DOWNTOWN CONNECTlcirr AVENUE · 
1645 CoMecticut Avenue, N.W. 

DOWNTOWN P STREET 
2122-P Street. N.W. 

WATERSl()E MALL 
401 M Sire,:, S.W. r 

' 
DOWNTOWN G STREET LlNFANT PLAZA 

Promenade level 
Yi"W;\..~1 t'~~t i1Y.-S ':."-€.-f:J'J':"'°"' ;- ~ 

1342 G Str88l, N.W. . 240G Wis::"lns•n A·'1;! r.ue. N. .'.N. 

·'•· c--· • • ·""115\~ .... -i 
-••~J G -.-.:.!.::1 .::..-">...:.....- ..... ... •.,_ ..0 

;~~-!-~-- ~.. . -~ .... 

·:_t 
... -. · ... :-.· ... · ~ ·:t t• 



THE WASHINGTON POST 
Tuesday, July 28, 1987 

Bork's Appetite Is Whetted 
For Place on Supreme Court 

By Dale Russakoff and Al Kamen 
Washington Post Staff Writers 

Robert H. Bork's return to Yale 
in January 1977 was not a happy 
one. Alexander Bickel, his colleague 
and closest friend bad died three 
years before. His wife, Claire, was 
waging a valiant, but losing, battle 
with cancer. Moreover, he missed 
Washington, a city that bad capti­
vated him like none other. 

For perhaps the first period of his 
life, be was detached-almost bid­
ing time, putting aside the credo 
that Bickel had handed down to 
him, "Wreak yourself upon the 
world!" 

Many of his colleagues said it was 
clear that his appetite had been 
whetted by the pru.e that eluded 
him in 1975, the chance to sit on 
the nation's highest court, to put 
into practice the theories be bad 
struggled with. 

Moreover, academic life had lost 

much of its appeal "There were all 
kinds of people in Washington who 
were interesting," he said in an in­
terview, "government people, law­
yers, judges, journalists, a lot more 
interesting people than there were 
in New Haven." Bork was known at 

THE SHAPING OF 
ROBERT H. BORK 

Last of three articles 

Yale for his remark: "New Haven is 
the Athens of America-if you like 
pizza." 

In addition, Bork had not gotten 
over the scorn of many Yale stu­
dents, and some fellow faculty 
members, for his role in the Satur­
day Night Massacre. Many of them 
signed petitions aod telegrams de-. 
nouncing his actions. without giving 

See BORK, A8, Col l 
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THE SHAPING OF ROBERT H. BORK 

Return to Washington 
Put High Court in View 

IOl&."-41 

him .i daanc-e to npu& 4Why 6:la't they 
caU mie fnt!"' one former colleacue reais 
hwnmin«. 

8onu.:IM.-there91.olbiltirm:at 
v•~1or .. .,;i,,·,-.,. 
health. H11 patben ... to., to ctaa. tbdi 
md mum hoale immediat~ty. Some ol has 
tl.-nl• ~t he wa$ DO lorllft' fflPl"d Ill 

teachanc. ~ trcmed to ha...e !lopped O· 
.......... .. _ ......... to .. 

Yit~ ltents to act • ha----. boa-ct 
for~-- dteanes. 

....,, to"-"" ia atate Pllbliclv Ill. II,,, .. Ull• 

eonl b- 901:Zty to -~ any ~iN"fflCe Of\ 
the NUer. I do no< betirle C ■ ..acni tor 
,oa,ety « kw indmduab. in it to U¥e IUCb 
~•Muid. 

0-1'-.thefxulty_.....,. 
lentJftf tilt py stuaients. ~ UIM it 
wa.11 ~ to be neutnl aa tile ~ ­
"Neutrahty ts an ~ttul.lbR ...,.,., m ttue 
19hett. What rs Mvtnil? TG ..,_ peoc,6,e to 
diac:nnun.ate is not neutr.l!: F• Mid. ~ ­
oordinlf to the student pap,es-. The..-,.~ .. ...,_ Horry 

Wetliqtoo. ""° clean ol 1111 In ""°"'· ---ly"----­and ,. lnlfflbet'" of other ~ librral 
andconaen-at"""-

t • .... 111...,. _ tM!ull;'f----.., .. f--" ID --.--u. ••-1 tll-c tta falit L.-~ dllrlf-'-" 
ftlln'ftlaa of~---- i- _l,__._ If- .. ~ ~..,ft-1 _____ .__La, 

.............. -atlael-~..-1-.,, -------•~o<au.~l. CDlavYmtta-
.... ~Qt,.. dtJlticat.,- .. ~"' -auca 11.w ,_GI' ..... . t,,G.~-- ...... 111oa ia--.tfl:11: It --u. ,..,,, ...... . 
ac ~ - - --, - u or_,.,._ - of -..-J ----,__.,. _ tN arm.a.--. 

pW!lltheworidoad.torefteaoa~ -...... &:ri: .. - llln! derb - -..n 
lortwac)Cllllll~'•l•tera.~ _..,.,....._.... ....... _ _ .......... -......... _ 
bndel'ta..llt---to..-er, .,.. 
be-...ll!dto~--..... ·-m:ac ..... lftllit~--------...-. hefoal.•OIIUlttlrw---- ■.-.. ------lor ---lt .. mtht:..,-toa.ol~ 
~illthe..-s-al.19Gd1Mht 
me( Mary £ne. PoW_ I ionaer'- 'ftO.-u 
lctM ■ ~sroaoa.211111amff - ..... --~-. Cerur-. dlle~~t:111&~ -1or-•.~-- .... ---------~ =:;.::=----~= 
FOftllll._._~eart,iatk ---Slte ... dlefinl ____ ... .-_ A student wi t.s ~ ..... ct.a in 

1980rec:alled8ori:arnvas1nct.aam1• 
danq: -roday w ·~ P'C to tall ak,ut 
R• ..... lt!w: ~ ~ ~ 
cae that. he oaadered -=cwwcitation,dj. 
WbowaaatobRft!on_1"" 
,r. return wa IIOt a succesa.• said a 
~ fnend - tbe balll:J. ~ ... 
__, 111111 be .. baa ■ an ~ 
wt.dlbMcbaneed- He.tbeomematt 
pnsmaoc Md lit=- tlleoJfflclL He hat 
___ ,_, .. ....,,, 
b thtmj MCI in 1t1 pbtt ._ a holtiity to,. 

wvdthe-=ita1ol.tbeory." 

Clam! Bork died in Decnnber 1990, end­
ina: Ml H.tDOrdznary ~ tllal 
Boric'1hlemiaaad--~tolhl 

......._.._ Soon alt~ - -
f!d l'l,e needed ll dl3n«e of Kale. ad b,epa 
apia,nc1movetoW~01L 

,1•1 bXact, enou,tl lmnc Ill Nt-w Hnoen. 
IIUsin,e cbac 1t as a w,dow,,e:T _. Berl told -------u,d -wnc,,-Rooertlt.llorle. 

, Rd,ert/1..t--• 
car,ia•---. 
opwa,,,.,,..i• 
11,1, ~ ... 
~ ...., 

widlliateh■ ntdiei.lt_.a......_ 
~..-e-■-Til!li&w--­
after_,. ......... ~ ... ss..-ii 
._.tlftJ.._,.Borkrecaled.."'Wewo■td 

-,,,e -- _,,_ laler" - - CIJlllkta·t 
.,... • ct.di-, tams-,"'liie ~ 

n., were mrnN ■ • larwe .--. • 
Occaba'ltllatSLllattllew'aCadiielnl. 
T'1lie 1■11en illdiildied liberal D.C. ~ 

__ .,.... ___ _ 
-------­.. ...-------__ ,_._aa1y1>ooommi.... 

Ille AatJtnilt Pandm: A Policy at War 
witnlbeif .• ~inlf/78.h.tnncecl 
-~ tiiea that bipea wa DOC 
...-i,Wmoo1111_,....,.,.­,_-,m,1....,.,....1or .,_.. 

k c:amatelll it•~ toae. wili • 
~ atudt gp1:a .,.___ Berl &r· 

,ued ttm - "int:l!leaal daal" d. academ-
ia, ___ .... 

ciaallld ~---- cmtar cm dt:as 
""'-,j,"had ____ _ 

finity,.orn:panmmatmti-.cle[UWat 
tbee,;pemroltbeprmllttl!!Ctor' .... 
~ .11 a dell .-.e ~ 

interests .and tastes. Mid .are~ 
.1tet, able to rno-.e taw m the din,c:boa o( 

their IDlerests and t.-te. The intefkctuis' 
1)1'9t1'mcc foe ,o,emmeot K:ODOrNC ~ ­

IMlblJl'I ii lttributN to a de9iff: to !bift ~ 
n- Md~ from the~ c:lllaa to 
~-hcwn)(f!. 

TM m:11'1 who daned 21 a s:bolar to be _ _,,, . ....,....._ ... 
adapted tbe ritetorit oi the ,atite, 
~~ ionaer" liberlMi. _ ... _ ...... Deal_ 
Party, _, ci wham~- alill l!Wt "'-"'--·--­•--dleir'aalc.R.. 

A11o.at11i11ntt:ia!aW1Me,&n 
wastNIU'l1btc~~•ci:i.ulunc:to 
...- corpo,rauom., cmrpll a Qrl as 
1250 ID hour. One dlenL it ll'a ianed. 
niilied Bcrl.'1 paJ to S350 • hca" lO per· 
~lr.mtognoetrMX"e~tomr 

leltl , ......... at,. 
-"•'"'"'•bAir-Bon 

dedined to tr..t eKl!9I .... aec:ie.a,y 

fcx-cowt ~ fil~ ap'-eed to 
coaetokewflna•.-llil~.rtllt­
int-••locai...._Kil..._Msaid.. 
watobllya~lllltt...-ryifhisrie -Rea:amaed tomiallill .... profile o11_.....,... __ amm-ti. by ..... ., ~ aro.. 
becomias•~---•dleccam-· -----­~~----ri.e...tne 

s.c~-ils-lt'II Nm!!•--'"'-•*· mai;i,,eamoa.SartwruteiaT'ie ... 

_____ ..,, 
feadl bCltt!, --"-~ jl■tim ad die ,---··--·-­tecuia:a-i~~-ni;ia.iei.' 
The~ statemeal --~ 

al his 1960I W1Ulll cm CM. nciu. wbls 
he wninatJ predicted ~ r1!lilt:MCe to 
~oldleD:wa. 

Simiarly. 1n an mide pubilhed before ... -----the court's~ tJ.aff~ ■ctiollqlklta 

Bon: uJkied Wtth Howard Knat.. - ..... 
time friend IDCl now the~ ,..-,..et" 
ol. the Clua.ac> firm ~ 8ar'c -.or1md 
11ntil 1962. Knoe ~ ha to mum 
to Kirkland 6: Elbs. tta ume it tilt •-­
illltm of6c:e. In 1911. Bon padlaed a 
'500,000 home ia ttiie Paliiudlet, ntlgtDx­
ltiood on the ume street: wbell: rftlfl!d -­
tier Poaer St.e-r.lrt n:t. G.!,cq,e e-.tt_. 
fore Ill._ ft:e ~-II.ad i--... 1k 
a1l0 bolCK a ww BMW-1 tncic-ic ol. 
~~,nth ta~ ...... --..... -...... M ...... acKnail:!Aa. 
' a, 1981. with Rapa • a -,,_ 
S...Bon-•ttronc~-· 
jldiciat....,aintmem. ettber to Ill IA),e:ail 
-1. « to lbe 5ul,ran,e Court. !11, "''n 1111 e-< 

~ the Waffl!II Court at 11ben1 1-1· 
diaal. actMaffl bad Old bim la patroa 
saint al ~ lftt:ereed it CUftl" 
... the courtL 
~ Bart tom~ polrtlDM intlB,-iod .... __ 

mini WI; nson-, consututianal _..,._ to 
criaqra meil' a,adrs - wel - l1ka;., -In UJ79. be Wftllt: :a colurllll ia n.e Wal 
Street--'-W'lrlin1a...-•~ 
ti.s,ec aaenc:bnem.-ll conentae taeft X 

nowC&eaiudR-...·s~,rtllllWn. 
T....,... -. the Semtt n 1981, 

a.. ....... iii to decbre. ietm. per· 
son. a ffllior"aae-da itemol.matoom,er:. 
vatlV'r ~ •1 am ~ • I think 
... )epl ,cholan ~.- - sm. 91:hlt /l# 
,. Wadt ia. iudf, ;m ~ MO­
mt. ;i ,erioa:s lll'ld whofty ~ .. 
dicia.l ~ ol. state~....,_ 
ity." 

But tllt bill wouid ~t ec..,- lo tall 
illlleral;,d.,eabowtointef"pn!tdlilc.a.;. 
tution. Md th.al ht said. •pn'.l(ll)ae! a 
chan,e ia (W constJtunona! ~ 
no moc-e ctn.tic ~ that whidl tile~ 
ry ha ~ ower tbe paat 25 Jean 
. ... lli,e deionna.UOl'I d. the~ -

""-""""" by furlhe, - • la]-, 1981, ,at after Kir1dMd 6 Ellis 
malled ~ ol Ban's armial, 
Knoe reoen"eCf ll call from. ~ 
r...a1 W-llham F rfflCh Smida. Ac:cordsl& 
to Krane, Smith sad: "The ~ ap­
pnaated the firm Pini 11P Bob for the 
serw:e ol the Unit:ed Sutes... 

So 1t ..,.. that the fnen::I Md c:olape ol 
JS ,-ean liMrned fkrl. '9 3leCret: iir waa tCI 
beoame a~ on the O.C. Ore. Court ol 
~- ottea olled the ~ 
cou:rt • the land. iocMed ,.. dowa tbr hill 
from thl llktmate prae, tbe ~ 

~ 
........... attlle._.c-t 

Bortam'l'l!:dar.the~lsa.-t.tth :a .., ___ ,_OOT 
<M!f!SyanolWT'ltllll,teadmlanli 
wtUtlin, wtth the bw . 

Asked how ~ would de,cribe tllle phiiog­
opby at whldl he has arffllled, Bart aied 

~AlrWit 
&riioitA--'• 
.,.iJJe,,.,..fa,ra, _ .. -""". 
:r-i-fw""fn 
... __. ia 1"11. 

hin.«~8aricfa.."1~tolldl 
_,...,._.., ___ _ 

"'Sottlleoaewilluy that •-ac•man I 
say it.• he ■-id, • .,~ •~Wit I 
....,1,yllaneanct,;oWr-ol 
~abl(nct~••W111of 
Ol'pnmlll aoaety, bec:Nlle me, 1:'9::1., be t,;ghly-----· lndilicn.. a:.rihttimal -~ ll .... 
neMtolookatabwad.._-W-•acto 
more fl>Cd rt.rl unn?' ., 

ToW tt.t tm cribaaaa■tn' Ila aay­
-butBarllarl..,..bJllio-­
ibca. Bork·aaict: -11:"a Otlt tnlt.. ·- aoi 
111:my.....-~trr.tllilltit ■ Nt 
true." 

lafn-e,-nOfldlt.,...,aut. tJUtilc 
-~-.d:redc:Mel-WfDll..-t _,oo.,,._,lltnlttlt<IWC4•­
,econt lt\at IS, Wllh !IOnlt' ~t ~ 

laon&, one ol a conaienatl'W a t-.e ~ 
tradition:a jUdeeindinecloeaJ",-dlc:al 
heti, to plaarrt.ifhuainlc:....n-orttae 
Conltitution npicitty Pf'l!S -- 2 l'1liM to .. 
H■ ~~mthenii...afta 

n:iecut~ bf-ad: O'l'CI' thr ,.. ol. _.,. 
Wlb « Ulll,rna. W\aen ..-aes ~ 2C'-

Bort ,-.din 1981 

IDilll-.Bob,J,eforp 
leavin, atndemic life in 
N-Have,,.ltlilido,I,, 
a,JJ,,d "lite Al.,,_ a/ 
~iff""like ,,...... 

-.!sfsiloctooct_ ... _ 
~cx-~andldety~« 
not folowmc due proene-8on: nrety .. 
ter,el,,et.. When ---- it the ,-.tiff. 
~ . ht hM beeri sympathetic to aaer­
tiorll ffllt ~ ~on haw. bee!l 
__., or ~ 'tioated ~ -If I lilaticm ii inonfty wroq. bur: not _..._be,,._,,... 
1-■ noe.iaetorm,edyrl. 

Some ionner clerks at the ~ coat ..,,,_1,;,no1""""-·­............... anuhlr-­,..._ .... __ ""'_"""_ 
W11 !lade ap befott the Upment' bepn . 
8oR., SI intervtewa, Mid bit lam attea 
CNlleeclhis..tdwiat:oraftel'oral ..... 
J111e1W. - ha e.. done IO pubidy (II!, OC • 

n~. 
Ontt on che ~ court. Bork soon 

di9cover«I that !he mtriectua1 l'QllltHnd­
turillie rilat hr lO ~ --~ tila(_ 
IIWCh o1. the won 1111vohf:d ~ mme 
ol.themost~~~ln 
intemews he 11N cxnp&aned tblll be Ila 
bad fat too tittie aatacf. With ocher ,... 
oa. lkamt, that ameol. miern • tar.. 

-----­«-•wt.o ■ ... --...,_c.t. .,._Gomwt __ ... _,, 
8crl.-nlad....ia•~• ..._l979L 
O.a.rdl_.Maltt ..... ..-....,._ 
8on, hac-, ~ .... mi-illar:lle 
ta wnn efl nodlilla;.,. • a ~ or 
__ u,, __ ,....._ 

• .......... -.di ...... ,.. 
bee l...t-w1s F. PCJ'Wll!G Jr_ ttle: - llorti: 
..-:I n-place m - ~ ona proNN 
tiiemt,....,.l~•~c::aes.-tw,­
came bt-•,, re the o:iart.. 

ln.11 1..is2speedlataNew-YORUnml"• 
., law School ....-el, Bon: aitil:::uo:I 
dec::illoainwtlidl--tk~ 
Court did DOt adhere to .... -~ 
I ltrid. illterpmatioa fl dlit -.da o/. tile 

·-fatbenad --• pet'~ elite ..... - tbt c:oa-

"'· Onedecmoclletillcled0111tiorcrilici.a.. 
xcordinJ to the wnttm ~ oi 
OM who .11ttended. wadreaat'1 '-imart 
l9&2nart1aE,,,,-& ViWl. Tllal:~ 
aid pllllN: .:booi officiall ..,. .. reqaft 
'Jluomtato TeateaW _,Jn,ff 
• the It.art al eK:i. ,c:iD,I ..,_ 

Wbenaked.Bonm11e•aftft't> 
lam a p0lltnl • dlir ~ tl 
ldlool pnyer . 

In 2 -=ond speedl. ... • a &W0IDIII 
hl:ltib&ioa dinner iar niipJa ...... 

- .... "C.-;-~: 
dltco.-t'• l•ndlll-■ ,.-a ,.__ 
.115-to-tdedlil:■ .tlli::ll. ...... c:aa,. 
,-ioacue, .-.t ... me.e,ota1ateor 
ledenllfadat.p■ytmdlers ■ r-..,m 
tdtoola.~--tlle---9Gleia~ ,_._ --·----•didaot~llere:6ertedtD~ 
caaesiDbaapeec:h.. 

OaealU.:.who ............ 
rupca■e to Berl: .., Bart ~ 
-""c..tlu,tu_H._ .-·•-----~aaal,n,e 
cae ii 1985. In tbM aae. R.....- -■:I thef_, __ ..,,...,. 
~tillt.ont;rmc--,a-..111 .. w _____ __...._ ... ta..,..... 
........ f!lltnlJ ... mnr,fft'-...... --... -. ... 
Rn. ~ Dean. ,... • - F'nt -a-do•-.ll.Y_,...,_ 
tokt&crtolNl~••,._.-.P 
11:h,m tadter Cl flonda. -4iere 8ill6e read­

iac t.!prl. ~ tdmoi ciay. 
De.t~hebM.Bori:d.oaocaaon 

Wherr Ile ailed _... a J,ew,la lll.-nc to 
read fr-ca tbt New T emmmt 1- mi! t.,,­
dedimd. -■JIiii .. ,-ata did - -1 
lliaito..1'11mewho~IOreadi.:ltbe 
optioa a1.--. oatlidt diif: dal■room. be ...-.~--loll• ... -... -.... "' .......... ....... woukl spur other groups, tudi a1 Entem 

European dbnica. to inmt. Cit~ 

treatment. lac rault W0llid 11i1: ~ al 
et-= politJc:s with 2 ~- ht pre--8cn. had rr,,et' beer! particuurly acfu,e 

.. ampn poOucs, ,....,. ..,....,. -
meeunp ~ tm first tout al .. ,., the 
19805 and artJ 1970... He .. e'll"t'8 a 
actne '410'1 ta retum.. But one aur 1n tbr 
.-« ol 1978 klred bim ilte batt~ 
wt.el.her Yal! ~ lnrhid -..ampus re-­
aallers m:n aw finm that dilcnmmated 

Reagan's Power to Make R~ Appoinhnent Is Noted 
GOP Leader Dole !,lakes Fbint in Effort to Speed Senate Action on Nomination 

......... ~_..i---"So 
what?l'a..-eheF'O"'eril: 

Bork. a.-d about Oea's ac0l;llal. aid . 
-i aa't bdiewe 1-.ouW-■ft • tbar... 

l!G_,.....,...lllllBort."""bn 
wnuea ad tnanp!ted • bold ~ 
tne Gel& fa£ I qarltr'~. ■ m aJlft­
pR:S he aa't be ~ aDbOr\ 

Bon,:'11iberaicritics6nd~ 

..--
Bon: ~ die oppoaitiDll to the procm:,M. 

acoonbnl to a 1978 ,tudenl ~ 2r• 
tide. la a ~t tntC"f'VleW, lie~ 
thattltiettkadbeeaeo~ol.ho­
~intiie1aw!lldloo4. *mbett-­
prdN! me~ •2 symbmicmu­
med( amed • rnti111: dR Ya~ lll:lay to 
~of~-

-Coatrary to the ~ aide. banm-
5'-Ill&ity • ~ .. - --=--aieabl,e 
rnl'ldita Ike race oc ........ Bon. ...vce 
m11iet1erma:mc:1maaetotl■tr.:.lty 
1ndtridlllllf c:latr plays I roie il 1111:acas­
u;ilitr, ir: ... U ■ raa: « ...-r: amt m­
Clf!tlelc-.llne~---0/t"""'~ 
amoacaal.i....emalbaswlr ...... 
upoa the .i..,... ol - _, "' 
toiennce shown.· 

Kc coatmutd:: -rtuir betlaYlot lhomo9es 
u.1tilyj . 11. ISreiev.lnl toot.r,,e, -~ 
,n many S1,ues: 

'"TIie pr~ ru~ does 1IOl mate toed-­
ualaonal l>OIICY and L'i therefott ~ the 
leplatN! paftn ol. !he facuAty .. Ben uid.. _ ... __ ol_ 

lM!Otral 'lllliiea a-s sp:cifialJ cal for ID---~~w.w:-• .... -· 
___ .., __ __ 

ScnatrMinontyl..eadttRobenJ. Dole 
{R-Ka.l """"'" lle,noa,tx _, ,... 
tenby cl enpgi:,lg in an almost -.,rec:e­
dented ·w1r m :actll'II oa the ~ 
Court nom1nauon ol Aopellb Court judge 
Robert H. Sort ~ suqes<ed that Pre· 
ident Rca,un might be ,muf9'!d m pblcmg 
Bon Oil the court ~ Conarca • • rc­

""-
biaapeedl.totbeNM.onal~ol 

Slate ~ in ~ Ota .... 
ell dial the ComlltllllOl'I ~ the 
pre:aideat to mlioU temporVJ "'m=es ap­
pointmeno • .ahout Senate caafir-,a:ign to 
filcou11 -nc:arw::ier.. 

Howner. be added that he does QCll ~ 
-=hacanellld~lft!leldfcrmi!Sen­
;ate to •l'l:llO'le ~ qwc:i:ty'° toward ll wote 

on the 8oJt nornmatJon. 
Doie's rm1.ub. wtud1 wm: ~ by 

tm Senate nffice. -.cr-e pan ol ;a drwnbeat 
ol R~n amasm ol Ute Boric confu­
m.at10n IChedu~ dtat tY:S been ll'll'lOUIIICed 
by Judiowy Comm,n,. o-m-- R. 
Ban Jr. (0-0el). Ode's ~ vi a 

- _ ,. ol Bo<'< -
.._.-.b'atl · p:wemBidai .. ......, ... ___ _ 
__ ...,_K.aoito-

Oemocnts from~ tu !Iii the QOffl- Blden. wtio Im~ to IMi:I ~ 
inatlon wtth a iliba■ael' a i. mt oi U. to Bart. h2I sud be~ the~ to Ille 
gr-.-' fint~ ~bJOct.\b-Seuk-deoate. the.-r 
-n,. ~ - - - -., u ..,..._forlloo,--.-..it,yGOI' 

Do6e. 1ft ~ cadidlltr 6or the h- lenn. Howewer. Bidell baa~ I: le--
pubhan ~ ......._ inmldl to pubuan demand Um lrlelriQp bepa Aac-
play 1: ndln1 nMeintbe Bart.~ 31---durinr eoo,n.· month-k:inc ~ 
fight, putUng trim in I hiCM1 wailie COlllnJII- ~and that ba o:munrt.u,e vote OB bile 
btiOfl 1'1th Riden. 2 Democntx: ~ nomNtion bJ Sept. 15. 
conteade-r. In hi! SQeeCh. Orme said Bon'• ~-

Under 2 rtt:e11 ;q,pomtmea between lft!flC to ·judiciai re,traet• ■bould be -.el-
con~ aessions. Bon: wwid br d- comed i,,- Neted lesttbton. "'who 0IIIPl to 
~ to wnoe on the cowt .,..._ Seaare be almred to liepDtel wnhout leiieDl 
rmfirfflataon throuiti the ad S die lOCltil ;.1p1. IUCQIIIII ;oe-c i.a every t.- -..e 
Coner12S nm: year. There ~ beeR ts cast 2 wote." While die~ eom,. OB 

reces., appomtmeats in tbt a:xn, hator'J. occa.on "baa to grw Ult ~tiff: bradl 
althwcb only five ol. tbeae Jlllm IIXJi a good li:ia !II the pa11ta. • ffll'ef' the- J"S'S 
D'letr IIIMS on the cmrt aeiore '-II con- ~tiwre bodiel ba-.e btea reformed ad 
finned. ~ - Dole uped. 

Doie atreNed that be,,. .. ..._... "We .-e ~ drtene. better iu6arard 
arta!!lll ■ppoatmentbMt...,.mpn:,,,iclr admott:~tmfl~bdaft...­
.3IOll'le load f« thougtrt· b Mm. Kt- ad bl!: ..:I. "'We are. m thort. re.dr-~ to ::n~~=== be entrusted wtth the decilaoaa that a&ct 
~ to tM nommauon on !irie: bazs ot our conat1tuent1 nw:.t GUm2tet)", mdiida;: 
Jlldte Bcrl.'s 50-Cllled ldieolioc' • dl!:c.:ins on educahm. cnminal ,atJCe ad 

At I or:,r,s comettnoe • mwa.. Billa,• ■oa.al wdtare.. And mm·• what Judfe 8orll: 
mlllltd the tiimna .._ ■ad - 1 reoea ilt All at.at .· -tmenl ..... ..., - - ·· Bcnhu-mbaRdU..S.0,-ct.nc:el oi piai:ng Senacr ~ - Court'1 laodmlrk 1962 ·oae-man. one-lflDllle .. 

·Ode• puya( pohba wa tta..· at ac.. cteca:,a, wtnch •ftWJ creilled wns-... 
~ a~ to aoW ~ . fal -. bced -■- ~ to ~ and-- , __ 

ne Deaoc:nuc-<lDMl'Olmt Smale -,n 
_______ _, 

cbracter att ~ 6or tbt ~ ·s 
'lipe9lc:o.t.whetberbtil~ashe 
~ - o1·naan:1.· ~ ~ 
OI' whether bis d:aim al ~ is 2 .... , 

ol.di:Jalancatmdeacyto-a,l~ 

"' ...... "Bobis2pe-nonoltoa1~butl 
tt.M. like ,ewrytiodJ lit ~ ioob 
~ aad ~ ~ ~ tDDel 

to.-W:bil ...... --...... ,.,ro­
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A Trip Across the Political Spectrum 
After Flirting With Socialism, Bork Became a Conservative 

By Dale Russakoff and Al Kamen ""-. ~ 
Wui.,ton l'l,at Slaft'Wrilen \ )..P ''W reak yourself upon the world!" 

Robert H. Bork drew on a cigarette 
and punched the air for emphasis as he 

enunciated his life's credo, handed down from a 
friend and mentor. It calls upon him always to 
provoke, to be a f~rce in intellectual and political 
debate-not a cloistered academic certainly not a 
faceless judge. ' 

This approach to life has made Bork President 
Reagan's choice t~ fill the Supreme cdurt vacancy 
created by the retrrement of Justice Lewis F. 
Powell Jr., the object of a fierce ideological struggle 
over the ro~ of ~he nation's highest court. Rarely 
has one nommat1on so sharply focused the conflict 
betw~en forces trying to shape American society. 

A liberal Democrat in his college days, Bork was 
a confirmed conservative by the time he joined the 
Yale Law School faculty in the early 1960s. His 
habit of speaking his mind quickly made him the 
conservative movement's Ivy League voice. 

As a you?~ p~ofessor, he wrote·ar~icles opposing 
landmark c1vil-nghts legislation, became a Scholar 
for Goldwater, an Academic for Nixon. In 1973 he 
puts his ideas into practice, joining the Nixon ' 
admirustration and ending up the "executioner" in 
the -Saturday Night Massacre"-saying then, as 
before, that his actions were driven by deeply held 
convictions about constitutional law. 

With the same conviction, Bork said in 1978, he 
led the opposition to a Yale Law School policy 
bamng from the campt1s those recruiters whose 
firms discriminated against homosexuals. 
•Hon:i~xuality is obviously not an unchangeable 
cond1t1on like race or gender," Bork wrote in a 
~emo at the time." ... [Homosexual) behavior, it 
1s relevant to observe, is criminal in many states." 

And, in three speeches since 1982, Bork has 
indicated agreement with the Reagan 
administration's efforts to promote prayer in public 
schools and to allow federal aid to religious schools. 

As a judge on the U.S. Court of Appeals for the 
District of Columbia Circuit, Bork, 60, is today an 
unrelenting voice for "judicial restraint," railing 
against "imperialistic" liberal judges who have read 
their values into the Constitution,J>ut saying the 
same criticism would apply to conservative 
activists. ~rk holds that elected lawmakers, not 
unelected Judges, should control public morality: 
the death penalty, abortion, affirmative action. 

But this most complex person is not the stick 
figure either side would make him. While his 
judicial writings are often icy and uncompromising , 

his friends and foes. in rare agreement, call him a man 
of uncommon charm, intellect, intr~pection and emo­
tion, with a wit so sharp that constitutional scholar Al­
exander Bickel once termed it dangerous, and with a ca­
pacity to feel personal loss deeply. Boric bas valued 
mental discipline since his teens, but his professional 
life recently has been characterized by restlessness; 
colleagues said he bores easily, is frequently late with 
his work and is often fighting an addiction to nicotine 
and a fondness for large meals and martinis. 

Betw~ the public and private Bork lie many con• 
tradictions. He staked his legal .career, when a rising as­
sociate in a leading Chicago law firm, on a demand that 
his partners cease discriminating against Jewish appli• 
cants. (They did.) Yet two years ago, at a forum on re­
ligion. two participants described him as "callous" to re­
ligious minorities who do not share the majority's val­
ues. 

A 6-foot ex-Marine, a bear. of a man who hopes to 
trim down to 220 pounds by his September confirma­
tion bearings, Bork appears nowadays under enormous 
pressure. 1n an interview last week, he chomped for a 
few minutes on nicotine gum. then spat it out and de-

• dared: ~ don't care what anybody says, I'm going to 
have a cigarette.• He proceeded to chain-smoke Marl• 
boro Lights for more than an hour. 

'There's Never Been Anything like It' 
Bork does not shy away from discussing the pain of 

the national vilification he experienced after the Satur­
day Night Massacre, particularly when some of his Yale 
ex~lleagues joined in. Bork, then solicitor general at 
the Justice Department, fired the Watergate special 
prosecutor on orders from President Richard M. Nixon. 
ln that same period, Bork's first wife, Claire, was suf• 
fering from terminal cancer. 

~ere's never been anything like it: he said, as if 
lost m memories of _earlier days. After a pause, he win• 
ced, and amended his thought: 

-rm now." 
_ Wi~ the high court more evenly divided than at any 

. tune smce the New Deal, Bork's nomination is rnagni• 
fied in importance for those who support and oppose it. 
Reagan now seeks to institutionalize the conservative 
social agenda that has eluded him throughout his ten­
ure: authorizing public school prayer, expanding police 
po~rs, ending affirmative action and banning abortion. 

Liberal leaders fear that Bork will mark the end of 45 
years of expanding individual freedoms. 

Bork has never dodged an intellectual brawl and he 
has not shied from this this fight, either. He

1 

bas re­
sponded not only by making customary courtesy calls to 
key senators but also-virtually without precedent for 
a Sllpreme Court nominee-by granting interviews to 
numerous n~ws organizations, including this one. The 
goal, according to one colleague, is to "humanize him to 
show he doesn't have horns." ' 

1n the interviews, Bork has portrayed himself as flex• 
ible and pragmatic, not t~e ideologue that supporters 
and opponents are debating. The "humanizing" cam• 
paign has caught so many people off guard that it pro­
duce_d a _Washington joke that Reagan will withdraw the 
nomination because he didn't realize Bork was so mod­
erate. 

Bork's. ~n_tellec_tual strength~and one of his political 
~erab1lit1es-1s that he spent his academic life seek­
mg frameworks to explain the society around him, He 
now concedes that this habit of mind was often mis• 
guided, leading him to embrace seamless theories that 
overlooked human complexities. He has left in his wake 
a trail of strongly worded speeches and articles that 
made him a conservative demigod, but have come back 
to haunt him. 

~or ~mple, as a libertarian in the 1960s, seeking a 
~ty without_ ~ov~mment intrusion, Bork applied his 
philosoph~ to c!Vll nghts. He ended up championing the 
nghts of innkeepers to refuse to serve blacks in re­
spo~se to the 1963 Public Accommodations Act, and 
wntmg a critique of the constitutionality of the Civil 
Rights Act for Republican presidential nominee Barrv 
Goldwater m 1964. · 



In 1971. m his most important academic treatise on 
const:tutionai n1rhts. Bork wrote that the First Amend· 
m~m protec:eo only poht1cal speech excluding :;uch 
forms of expression as science, literature and educa­
tion. He later conceded that he adopted a far too limited 
view. 

~ASH.POS T:i-:o-8i 

'Original Intent' Should Guide Judges Karns recalled that Bork once talked him into attend­
ing a Communist Party meeting downtown. "The nation 

·1 was looking for bright lines,• he said. •rve since had just gone through a severe depression, and these 
decided that bright lines aren't available and to impose ideas were considered appropriate by some people," 
[them) is to reach a ridiculous result. Reality doesn't Karns said. "We weren't concerned about women's 
work that neatly: rights and abortion, but we wanted to put food on tables 

While Bork has often expressed disdain for court pre- and find jobs for peopl~. • 
cedents with which he disagrees, he portrays himself Bork also read in earnest as a youth: Aldous Huxley, 
today as reverent toward tradition, institutions and con- George Bernard Shaw and Thomas Paine, among oth­
tinuity even if he privately disapproves of some of the ers, according to Virginia Sturm. By his second year of 
underlying reasoning. But he returns often to the idea high school, he was reading essays by John Strachey, a 
that only the "original intent" of the Constitution's British Marxist, and discussing those ideas with all who 
framers should guide today's judges. would listen. 

"When a court becomes that active or that imperialis- "Bob liked to provoke, especially the people who 
tic; he said in 1982 of rulings going beyond rights spe- were so self-satisfied, like the people of this borough," 
cifically mentioned in the Constitution, "then I think it Karns said. 
engages in judicial legislation, and that seems to me in- ; Despite his rebelliousness, Bork was very much one 
consistent with the democratic form of government · of the boys. He was president of his class and editor of 
that we have." the high school paper in his junior year, and like most 

Opponents said Bork's current tones of moderation boys during that time of world war, highly patriotic and 
are window-dressing designed to help his Senate con- determined to fight for his country. 
firmation chances. In their view, he has shed one intel- Even in writing about the school chess team, Bork's 
lectual straitjacket for another, trading rigorous alle-
giance to libertarian economics for equally rigorous al-
legiance to the "original intent8 of the Constitution's 
framers as be reads it. 

These opponents ask: Does his narrow view of rights . 
for blacks in the early 1960s differ from his view of ho- I 
mosexual rights at Yale in 1978? His expanded defin­
ition of First Amendment protections, encompassing 
other forms of expression than political speech, remains 
in the view of critics a narrow reading of those rights. 
With Bone on the high court, no longer under the insti­
tutional constraints he felt on the appeals court, they 
perceive largely unchecked majority rule. 

While at Yale, Bork wrote only one book, putting 
much of his energy into articles for popular organs that 
promised a broader audience-The New Republic, For­
tune, The Wall Street Journal. Bork reached for that 
audience largely at the urging of Alexander Bickel, his 
Yale Law School colleague who became Bork's mentor 
and closest friend. The dictum to "wreak yourself upon 
the world" also came from Bickel, who had learned it 
from Felix Frankfurter, a celebrated scholar and advo­
cate of restraint named to the high court by Franklin D. 
Roosevelt. 

'"Try to be a force, an intellectual force; Bork recalls 
Bickel telling him. 

Robert Heron Bork was groomed to -~~e. Born 

March 1, 1927, in Pittsburgh, he was the only child of 
Harry and Elizabeth Bork, a steel-firm purchasing agent 
and schoolteacher. His mother passed on to him a love 
of books, raising him as an avid reader of the Saturday 
Review and other journals of ideas. 

•My mother and I used to argue far into the night 
about all kinds of things," Bork recalled. "My father 
would yell down at us from the bedroom: 'This is not a 
debating society. Go to sleep!'• 

Asked bow she influenced her son, Elizabeth Bork 
said: "I wouldn't bite that for anything. I could only say 
good things. But I prefer not to be involved at all be­
cause [pause} well, my son can explain everything.• 

Bork spent most of his youth in the suburb of Ben 
·Avon. The community's sc:>eial standing was measured 
by its distance up the hill from the Ohio River: Ben 
Avon was about two-thirds of the way up. -

"There was a handful pf Catholic families. I don't re­
member any Jewish people. And it was very Republican. 
Maybe three or four registered Democrats," said Vir­
ginia Jeffries Sturm, Bork's high school girlfriend. It 
was also virtually all white. 

Perhaps it was clear even then that Bork would not 
blend in gently with the world around him. As a boy he 
had an affinity for pet snakes, which rattled his next­
door neighbor and childhood friend, William Karns. 

To make matters more difficult in Republican Ben 
Avon, Bork defined himself as a socialist. 11Socialism 
sounded to me like a swell idea, and rebellion sounded 
like a swell idea, too," he said. Bork said his sentiments 
came in part from his father. Harry, a successful busi­
nessman who was a union sympathizer and who had ta· 
ken l'epeated pay cuts during the Depression. 



enthusiasm for the milit;iry and mental rigor l'.ome out: 
·Many people think the g:ime of chess develops mental 
powers. It is encouraged at West Point because it lays 
stress on logic, dear thinking and foresight," he wrote 
in the school paper. 

But free-market theory began to win him over. and 
Bork stayed at Chicago for a year after law school to 
work on a research project led by Director. Bork de­
scribes the effect upon him in the lanauage of a reli­
gious convert. 

•It was a new way of looking at the world, and an 
enormously rigorous and logical way-a method that 
seemed to promise further explanations of things if one 
pursued it," Bork said at a 1981 program on the Chi­
cago school. 

With U.S. participation in World War II at full 
strength, most of Ben Avon's best teachers joined up in 
1943, and Bork transferred to the Hotchkiss School in 
Lakewood, Conn., for his senior high school year. Most 
of the Hotchkiss students came from wealthy families, 
although Bork recalled a number of scholarship stu­
dents. 

It marked a major change for a popular boy from Ben 
Avon, made more difficult because Hotchkiss had a rule 
barring first-year students from most activities. Bork 
managed nonetheless to become a champion boxer. 

Beside a pensive, unsmiling Bork in the Hotchkiss 
yearbook is this ''favorite" quotation: "Do you want a 
contusious [bruised} scab, maybe?"--

· Bork and the other researchers occupied dark cubi­
cles in the law school library from morning till night, 
emerging only when they thought they had a break­
through idea, which they would share with Director. 
Bork and the others had frequent lunches, tea-time dis­
cussions and beers with Director, and all were capti­
vated by his elegant undressing of conventional eco­
nomic wisdom. But Director said in an interview that 
"conversion" was not the word for what was afoot. 

"You wouldn't expect Bob Bork to give someone an 
ordinary, nonerudite scab," explained Hotchkiss and 
Avonworth classmate Richard Gordon. 

After graduating from high school in 1944, Bork 
joined the Marine Corps and studied to be a translator 
for front-line troops interrogating Japanese prisoners. 
But the United States dropped two atomic bombs on Ja­
pan before he went, and Bork spent the rest of his time 
in China guarding supply lines for Chiang Kai-shek. 
Then he entered the University of Chicago. 

Bork's Ben Avon high school history teacher, Ray­
mond Kuhl, recalled that Elizabeth Bork had visited him 
to discuss "a liberal leaning of Bob's that she thought 
maybe was going extreme." It was Kuhl who sold Bork 

· on going to the University of Chicago, portraying it as 
one of the world's most intellectual environments, led 
by Chancellor Robert Maynard Hutchins, a youthful vi­
sionary. 

Chicago, under Hutchins, was an intensely intellec­
tual world, where professors put a premium on free­
even rebellious-thinking. Conformity was for cowards. 
Bork blossomed there, graduating Phi Beta Kappa and 
then marrying Claire Davidson, a Chicago undergrad­
uate. (Davidson was raised a Jew and Bork a Protestant, 
but he said neither dwelled on the religious difference; 
throughout their marriage the couple did not practice 
an organized religion.) 

Called Back to Duty in the Korean War 
Bork then entered the University of Chicago Law 

School because, he said, a poet-teacher persuaded him 
that law would allow him to "take philosophy into the 
marketplace." Ever an admirer of insulting humor, Bork 
was dazzled by his first professor, Edward H. Levi Oat­
er U.S. attorney general and Bork's boss). Bork re­
called in an adulatory speech upon Levi's retirement 
that the professor opened his first lecture on antitrust 
this way: 

"I won't keep you long today. I won't keep you long 
because you are too ignorant to talk to." Bork said he 
was won over by the combination of insult and dare. 

Although comfortable on a campus, Bork grew home­
sick for the physical rigor of the Marines and enlisted in 
the reserves. After his first year of law school, during 
the Korean war, he was called back to duty. 

He returned to Chicago two years later and em­
barked on what he fervently calls his "conversion" from 
liberalism to free-market conservatism. Its agent was a 
Polish-born economist named Aaron Director, who then 
was developing a powerful critique of government-con­
trolled enterprises. 

Director also argued, persuasively to Bork and other 
then-liberals, that aggressive antitrust enforcement had 
hampered market forces during the New Deal, often 
hurting consumers rather than helping them. 

Director 's ideal was a totally free market, and he 
held it up as a standard for judging the efficiency of reg­
ulation, of antitrust policy and more. "At first, every­
thing he said seemed to me counterintuitive," Bork 
said. At least through 1952, Bork remained a New Deal 
liberal; he and Claire campaigned for Democratic pres­
idential nominee Adlai E. Stevenson that year. 

"Bob never said he was being converted,• said Direc­
tor, now at Stanford University's Hoover Institution. "If 
he had, I would have told him he was being emotional 
about an intellectual issue. If you considered it a con­
version every time you learned something, you'd be 
converted all the time." 

Under Director, Bork wrote a 1954 paper arguing 
that when businesses bought up smaller companies 
"downstream" in the production pr~-a practice 
known as vertical integration-they often were acting 
not as monopolies, as then believed, but were simply 
becoming more efficient. 

"The dominant opinion at the time was that this was 
monopolistic behavior," Director said, "but it became 
clear as we worked on it that it was not that case at all 
in some industries." The paper won the 27-year~ld 
Bork wide acclaim among antitrust experts. 

That year, Bork entered private law practice as an 
antitrust specialist. He worked first for a New York 
firm and for the next six years for the Chicago firm now 
known as Kirkland & Ellis, the city's largest. 

Another Director protege, Howard Krane, came to 
interview at the firm a couple of years later, but was 
given short shrift. One associate overheard a partner 
mentioning in the corridor that Krane was passed over 
because he was Jewish, and reported this to Bork, who 
had an affinity for Director's students. 

Then a star lawyer on his way to becoming a partner, 
Bork went with this associate to see several senior 
partners and said, according to his colleague, "We have 
a larger stake in the future of this firm than you do. We 
want this man considered on his merits." The partners 
agreed to take a second look. (Krane is today the man­
aging partner of Kirkland & Ellis.) 

Bork confirmed the story, but played down its signif­
icance. "You couldn't very well be running a quota sys­
tem with a Jewish wife," he cracked. 

Krane became a close friend of Bork's, possessing 
the same "dangerous" wit and lightning-fast mind; The 
two worked antitrust cases together, staying up all 
night at least three times a month. They also fantasized 
about Vlriting mysteries-a lifelong passion of Bork's­
featuring a detective named Dirk Dork. The first book, 
never written, was to be about a murder in a law firm. 

Bork also became friends at Kirkland with Dallin 
Oaks, another Chicago-trained lawyer, now a membefl 
of the Mormon Church's governing Council of Twelve. 
The two were instantly compatible, both enamored of 
law, but both sensing what Oaks called "the lack of ful-
fillment £in law practice] in the intellectual area." 

They talked for three years about their intellectual 
frustrations . During that time Bork became a partner 
and moved to Chicago's comfortable northern suburbs 
with his wife and three children. In 1961, Oaks an­
nounced to Bork that he was leaving to join the Univer­
sity of Chicago Law School faculty. 

"I know that was a blow to Bob," Oaks recalled. "I 
was acting on what we'd been discussing." 

A year later, in 1962, Bork left his $40,000 a year 
law partnership and joined the Yale University law 
faculty for a salary of less than $15,000. 

NEXT: A conservative's progress 
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LETTERS TO THE EDITOR 
'Ine Meaning of Murder 

Richard Cohen (magazine, July 19) 
claims that mend the U.S. Anny air 
forces were murderers of civilians from 
the air. My Webster's New World 
(1960 edition) defines murder as "the 
unlawful and malicious or premeditated 
killing by another: As a pilot of B-24 
bombers based in Italy, I flew 30 mis­
sions to targets in Austria, Gennany, 
Yugoslavia and northern Italy. Our tar­
gets were largely railroad marshaling 
yards, oil refineries and factories pro­
ducing war goods. No doubt civilians 
were killed. but equating these deaths 
with those in the German death camps, 

. the rape of Nanking, the Bataan death 
march or other events is absurd. Mr. 
Cohen has rewritten . bi&ory and de­
famed honorable men, living and dead. 

SAMUEL F. STREET 
Salisbury 

'My Oieap wbor' 
I am a former farm worker from 

Florida who has worked in picking 
citrus fruit and tomatoes. With regard 
to the article on the Eastern Shore 
migrant workers puty 25), I basically 
agree that worker housing in Virginia 
Md other states is a disgrace, but I 
totally disagree that the taxpayer 
should have to subsidize agribusi­
nesses with low-interest loans from 
state funds. Eastern Shore farm 
workers are the only workers I know 
of who have had a pay decrease in the 

_ls,c,t 11\--- .111-----·---..1~ 

The Bork Nomination (Cont'd.) 
It's a good thing I was there when 

Judge Robert Bork met with a group of 
clergy at a Brookings Institution dinner 
for religious leaders in September 
1985, because if I had nothing but The 
Post's accowit of that evening (front 
page, July 28), I would draw entirely 
wrong conclusions about Judge Bork's 
views on church-and- state issues. 

The Post's reporter was l;lot pres­
ent at the meeting. I was. As a rabbi 
with a strong oommitment to the sepa­
ration of church and state, I would have 
been greatly alarmed if Judge Bork had 
expressed any tendency to move away 
from our constitutional guarantee of 
religious freedom and equality. I beard 
nothing of the sort. 

1n fact, the judge showed great sensi­
. tivity to the ambiguities and dilemmas 
of the First AmendmenL During an 
extraordinarily long exchange with the 
assembled clergy, Judge Bork was cau­
tious, yet candid and open-minded. He 
threw. back at us as many questions as 
he answered-a Socratic approach I 
found most stimulating. 

I do not recall the judge's ever stat• 
ing how he would vote on matters such 
as prayer in public schools. Rather, I 
gained the impression that judge Bork 
favors a pragmatic approach to the 
most controversial church-and-state is­
sues, with aD sides developing more 
flexibility. He sees a need to pull back 
from the growing polarization on these 
i<.sues, which is highly damaging to the 
country and to religious bodies. He also 

sees a need to give some public recog­
nition to the role of religion in our 
history and national life, short of pro­
moting ooe or the other religious dog­
ma or ritual under state auspices-a 
policy that is now advocated even by 
the staunchly liberal People for the 
American Way. 

JOSHUA 0. HABERMAN 
Washington 

• The Post is to be commended for 
what appears to be a surprisingly 
evenhanded series of articles on 
Judge Bork by Dale Russakoff and Al 
Kamen IJuly 26, 27, 28). 

I now understand better why there 
has been such rabid opposition to 
Judge Bork's nomination to the Su­
preme Court. The judge has appar­
ently committed at least two cardinal 
sins: he kept an open mind as he grew 
older and matured, and be .. convert­
ed" from liberalism/socialism/leftism 
to a philosophy reflected by the prag­
matic old cliche: if you're not a social­
ist at 20, you don't have a heart; if 
you're still a socialist at 30 (or 40), 
you don't have a brain. 

Judge Bork also apparently believes 
that if a Jaw or the Constitution 
doesn't allow, or disa)low, an action, 
then a judge should not give or take 
away. I find that bard to argue with. 
But then I have tried to keep my mind 
from closing. 

WALTER M. PICKARD 
Alexandria 
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Center for Public Policy Education 

July 28, 1987 

To the Editor 
The Washington Post 

Dear Madame: 

I am quite concerned about the article of Al Kamen on Thursday , 
July 28 which made reference to a Brookings Seminar for Religious 
Leaders which Judge Robert H. Bork addressed on Thursday, 
September 12, 1985. When Mr. Kamen asked me about the Seminar, 
I replied that it was my understanding as the Chairman of that 
meeting that the meeting was off-the-record. Since other attendees 
have elected to report their recollections of the meeting, I 
thought, in fairness, that I should also respond to their comments. 

Whatever one's views are about Judge Bork's qualifications to 
serve on the Supreme Court, he certainly is entitled to a thorough 
and accurate rev iew of his opinions. In examining my notes of 
that meeting, I find no reference to any specific Supreme Court 
decision, but only theexpression of broad concepts and principles. 
I find no opinion expressed by the Judge on the issue of school 
prayer, but only the comment that the current turmoil in 
constitutional law may force some revisions. 

One must remember that the context of this session at Brookings 
was the airing of a wide range of views on matters of Church and 
State, in an aura of reconciliation not confrontation. While 
Judge Bork was challenged frequently b y members of the Sen inar, 
he responded with grace and an inquiring mind, and willingly 
extended the discussion period well beyond its adjournment time. 

Let the debate on Judge Bork's confirmation go forward on its 
merits, in this same aura of t he tenacious but gracious pursuit 
of the truth ! 

Si/c/:ely ~/ -/ 
/ I / /1 ii 1 , ,, , , . . It· - y,. ' •· : 

watren I. Cikins 
Senior Staff Member 



BORK NOMINATION 

GENERAL OVERVIEW 

• Judge Robert Bork is one of the most qualified 
individuals ever nominated to the Supreme Court. He is 
one of the preeminent legal scholars of our time; a 
practitioner who has argued and won numerous cases 
before the Supreme Court; and a judge who for five 
years has been writing opinions that faithfully apply 
law and precedent to the cases that come before him. 

• As Lloyd Cutler, President Carter's Counsel, has 
recently said: "In my view, Judge Bork is neither an 
idealogue nor an extreme right-winger, either in his 
judicial philosophy or in his personal position on 
current social issues .... The essence of [his] · judicial 
philosophy is self-restraint." Mr. Cutler, one of the 
nation's most distinguished lawyers and a 
self-described "liberal democrat and ... advocate of 
civil right~ before the Supreme Court," compared Judge 
Bork to Justices Holmes, Brandeis, Frankfurter, 
Stewart, and Powell, as one of the few jurists who 
rigorously subordinate their personal views to neutral 
interpretation of the law. 

• As a member of the Court of Appeals, Judge Bork has 
been solidly in the mainstream of American 
jurisprudence. 

Not one of his more than 100 majority opinions has 
been reversed by the Supreme Court. No appellate 
judge in the United States has a finer record. 

Indeed, the Supreme Court has never reversed any of 
the over 400 majority opinions in which Judge Bork 
has joined. 

In his five years on the bench, during which Judge 
Bork heard hundreds of cases, he has written only 9 
dissents and 7 partial dissents i n those cases. 
This is despite the fact that when he took his seat 
on . the bench, 7 of his 10 c o lleagues were Democ ratic 
appointees , as are 5 of the 10 now. He has been in 
the majority in 94 percent of the cases he has 
heard. 
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Moreover, the reasoning of several of his dissents 
was a dopt8 d by the U.S. Supreme Court when it 
reversed opinions with which he had disa greed. 
Justice Powell, in particular, has agreed with Judge 
Bork in 9 0 £ 10 relevant cases that went to che 
Supre me Court. 

• J udge Eo r k has compiled a bal a nced record in all a rea s 
of the law, including the First Amendment, civil 
rights, labo r law, and criminal law. Indeed, his v iews 
on freedom o f the press prompted scathing criticism 
from his more conservative colleague, Judge Scalia. 

• Some have expressed the fear that Judge Bork will 3eek 
to "roll b a ck" many existing precedents. There is no 
basis for this view. As a law professor, he often 
criticized the reasoning of Supreme Court opinions; 
that is what law professors do. But as a judge, he has 
faithfull y applied the legal precedents of both the 
Supreme Court and his own Circuit Court. That is why 
he is almost always in the majority on the Court of 
Appeals and why he has never been reversed by the 
Supreme Court. Judge Bork understands that in the 
American legal system, which places a premium on the 
orderly development of the law, the mere fact that one 
may disagree with a prior decision does not mean that 
that decision ought to be overruled. 

• Judge Bork is the leading proponent of "judicial 
restraint." He believes, in essence, that judges 
should set aside the decisions of the democratically­
elected branches of government only when there is 
warrant for doing so in the Constitution itself. He 
further believes that a judge has no authority to 
create new rights based upon his own p e rsonal 
philosophical views, but must instead rest his judgment 
solely on the principles set forth in the Constitution. 

• His opinions on the Court oz Appeals reflect a 
consistent application of this form of . judicial 
restraint, and he has upheld and enforced "liberal" 
laws and agency decisions as often as "conservative" 
ones. What do his opponents in the Senate have to 
fear? That he will allow them to set policy for the 
country, and thereby place the responsibility to make 
political choices where it belongs? 

• The rush to judgment against this nominee by several 
Senators and outside groups is unseemly and unfair. 
Though the nomination is supposedly so complex and 
important that hearings on it cannot be held for 
months, opponents of the nomination waited only days 
or, in some c ases, hours before attacking it. Gi ven 
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their perforLlance, one of their major complaints is 
ironic: The norn.inee is said to lack "an open mind." 

• At bottcm, this opposition is grounded in noth i ng more 
than a fear that Judge Bork will not use his seat on 
t he Court to advance specific policy agendas. Such a 
politiciz 2+:: .: o n of the confirmation process, in which 
Senato r s seek to determine how a nominee will vote in 
the specific cases they care about, detracts from the 
independence of our judiciary and weakens that central 
institution of our government. 

• Why should this nominee be held to some standard other 
than the traditional one for evaluating judicial 
nominees --competence, integrity, and judicial 
temperment? When Judge Bork has had an opportunity to 
r e spond full y to the Senate's questions, we are 
confident he will demonstrate his overwhelming 
qualifications to be confirmed as an Associate Justice 
of the Su?reme Court. 

QUALIFICATIONS 

Any of Judge Robert Bork's four positions in private 
practice, academia, the Executive Branch and the Judiciary 
would have been the high point of a brilJ.iant career, but he 
has managed all of them. As The New York Times stated in 
1981, "Mr. Bork is a legal scholar of distinction and 
principle." 

• Professor at Yale Law School for 15 years; holder of 
two endowed chairs; graduate of the University of 
Chicago Law School, Phi Beta Kappa and managing editor 
of the La0 Review. 

• Arguably the nation's fore~ost authority on antitrust 
law and constitutional law. Author of do zens of 
scholarly works, including The Antitrust Paradox, the 
leading work on antitrust law. 

• Experienced practitioner and partner at Kirkland & 
Ellis. 

• Solicitor General of the United States, 1973-77, 
represent ing the United States before t he Supreme Court 
in hundreds of cases. 

• Unanimousl y confirmed for the D.C. Circuit in 1982, 
after r ece i v ing t h e ABA' ·s highest rating-­
"exceptionally well qualified"--which is given to o nly 
a handful of judicial nominees each year. 
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,-;;;ella te judge~ in America has had a fi ne r record on 
. nch: not one of his more than 100 ma jority 

.1ions has oeen revers~d by the Supreme Court. 

Mo r eover, the reasoni ng o f s everal of h is d i ssents was 
adopte d by the Supreme Court when it reversed opinions 

.with whj_ch he had dis c:,g reed. :?or example , i n Sims v. 
CIA , Judge Dork criticized a pane l op i n i on wh ich had 
in1permissib l y, in his v i e w, n a rrowed the circun1stances 
under whic h the i dentity of confidential intelligence 
sources cou l d be pro tected by the governrasnt. When the 
case was appeal e d, all nine members of the Supreme 
Court ag r e ed tha t t he panel's definition of 
"confidential source" was too narrow and v oted to 
reverse. 

GEl-;ERAL JUDICIAL PHILOSOPHY 

Judge Bork has spent more than a quarter of a century 
developing a powerful and cogent philosophy of law. 

• His judicial p hilosophy b eg ins with the simple 
proposition t ha t judges must apply the Const itution, 
the statute, o r controlling precedent--not their own 
moral, political, philosophical or economic 
preferences. 

• He believes in neutral, text-based readings of the 
Constitution, s tatutes and cases. This h as frequently 
led him to take positions at odds with those favored by 
political conservatives. For example, he testified · 
before the Senate Subcommittee on Separation of Powers 
that he believed the Human Life Bill to be 
unconstitutional; he has opposed conserv ative efforts 
to enact legislation depriving the Supreme Court of 
jurisdiction over issues like abortion and school 
prayer; and he has publicly criticized conservatives 
who wish the courts to take an active r o le in 
invalidating economic regulation of business and 
industry. 

• He is not a political judge: He ha s repeatedly 
criticiz ed po liticized, result-oriented jurisprudence 
of eithe r the right or the left. 

• He has r epea tedly r e buke d academics and co~menta t o rs 
who have urged conservative manipulation of the 
judicial precess as a re sponse to libera l judicial 
activism. 
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• Judge Bork believes judges a re duty - bou~d to protect 
vigorously those rights enshr ined i n the Consc i t ut ion . 
He does not adhe re to a rigid conception of "original 
i n t ent" that wcu ld require courts to app ly the 
Const itution only to those ma tters which the Framer::; 
specifical l y f o r esaw. To the con trary, he has written 
that i t i ::; the " task of the judge i n this generaticr. to 
discern hew the fr amers' va lue s, def i ned in the context 
of the world t hey knew , app ly to t he world we know ." 
His opinions applying the First AmE:ndment t o modern 
broadcas ting techno l ogy ctnd to the chang inq nature of 
libe l litiga tion t est ify to h is adherence ~o this v i ew 
of t he role o f the modern judge. 

• He believes in abiding by precedent: he testified i n 
1982 r egard ing the role o f precedent within the Supreme 
Court: 

I think the value of precedent and of certainty 
and of continuity is so high that I think a judge 
ought not to overturn prior decisions unless he 
thinks it is absolutely clear that that prior 
decision was wrong and perhaps pernicious. 

He a lso has said that even q uestionable prior precedent 
o ught no t be overturned when it has become part of the 
p o litical f ab ric of the nation. 

• Robert Bork i s the b~st s o rt of judge for genuine 
liberals and conservatives. Ne ither libe r a ls nor 
conservatives o ught to be relying on the on ly unelected 
branch of government to advance their po licy agendas. 
Judge Bork believes that there is a presumption 
favoring democ ratic decisionmaking, and he has 
demonstrated deference to liberal a nd conserv ative laws 
and agency decisions alike. Some of the opponents to 
this nomination show a disturbing mistrust of what the 
American people would do without an act i vis t court to 
restrain them. 

• As The New York Times said in endorsing his nomination 
to our most i mportant appellate court in 198 1: 

Mr. Bork ... is a legal scholar of d istinction 
and pr i ncip le .... One may differ heated l y from 
him o n specific issues like abort i on, b ut 
those a re d ifferences of philosophy , no t 
princip le. Differences of philosophy are what 
the · 19so elect ion was about; Robert Bork i s , 
given Pre sident Reagan's philosophy , a 
natural choice for an importa~t j udicial 
vacar;cy. 

NY Times, 12 /10/ 81. 
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FIRST ,\MENDMENT 

• During his five years on the bench, Judge Bork has been 
one of the judiciary's most v i go rous defenders of First 
A..rnendment values. 

• he has taken issue with his colleagues, and r eversed 
lower courts, in order to defend dggressively the 
rights of free speech and a free press. For example: 

In Ollman v. Evans and Novak, Judge Bork greatly 
expanded the constitutional protections courts had 
been according journalists facing libel suits for 
political commentary. Judge Bork expressed his 
concern that a recent and dramatic upsurge in 
high-dollar libel suits threatened to chill and 
intimidate the American press, and held that those 
considerations required an expansive view of First 
Amendment protection against such suits. 

Judge Bork justified his decision as completely 
consistent with "a judicial tradition of a 
continuing evolution of doctrine to serve the 
central purpose" of the First Amendment. This 
reference to "evolution of doctrine" provoked a 
sharp dissent from Judge Scalia, who criticized the 
weight Judge Bork gave to "changed social circum­
stances". Judge Bork's response was unyielding: 
"It is the task of the judge in this generation to 
discern how the framer's values, defined in the 
context of the world they knew, apply to the world 
we know." 

Judge Bork's decision in this case was praised as 
"extraordinarily thoughtful" in a New York Times 
column authored by Anthony Lewis. Lewis further 
described the opinion as "too rich" to be adequately 
summarized in his column. Libel lawyer Bruce Sanford 
said, "There hasn't been an opinion more favorable 
to the pr~ss in a decade." 

In McBride v. Merrell Dow and Pharmaceuticals Inc., 
Judge Bork stressed the responsibility of trial 
judges in libel proceedings to ensure that a lawsuit 
not become a "license to harass" and to take steps 
to "minimize, so far as practicable, the burden a 
possibly meritless claim is capable of imposing upon 
fr ee and v igorous journalism." Judge Bork 
emphasized that even if a libel plaintiff is not 
ultimate l y successful, the burden of defending a 
libel suit may itself in many cases 
unconstitutionally constrain a free press. He 
wrote: " Libel suits, if not carefully handled, can 
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threa ten journalistic i ndependence. Ev en if many 
actions fail, t he risks and high cos ts of litigation 
may lead t o undesirable forms o f self-censo rship. 
We do not mean to suggest by any fue an s tha t writers 
and publications should be free t o defame at will, 
but r a t he r that suits--part i c ularly tho se borde ring 
o~ the f rivolou s --should be controlled so as to 
mi n i miz e their adverse i mpact upon p ress free dom." 

In Lebron v. Washington Metropolitan Area Transit 
Authoritv , Judge Bork rever sed a lower court a nd 
held that an individual protestor had been 
unconstitutionally d e nied the right to display a 
poster mocki ng President Reagan in the Washington 
subway system. Judge Eork characterized the 
government's action in this case as a "prior 
restraint" bearing a "presumption of 
unconstitutionality." Its decision to deny space to 
the protestor, Judge Bork said, was "an attempt at 
censorship," and he therefore struck it down. 

• Judge Bork would be a powerful ally of First Amendment 
values on the Supreme Court. His conservative 
reputation and formidable powers of persuasion would 
provide critical support to the American tradition of a 
f ree press. Indeed, precisely because of that 
reputation, his championing of First Jl....mendment values 
would carry special credibility with those who might 
not otherwise be sympathetic to vigorous defenses of 
the Firs~ Amendment. 

• Judge Bork has been criticized for an article he wrote 
in 1971 suggesting that the First Amendment is 
principally concerned with protecting political speech. 
It has been suggested tha t this might mean that Bork 
would seek to protect only political speech. But Judge 
Bork has repeatedly made his position on this issue 
crystal clear: in a letter published in the ABA 
Journal in 1984, for example, he said that "I do not 
think ... that F.irst Amendment protection should upply 
only to speech that is explicitly political. Even in 
1971, I stated that my views were tentative .... As the 
result of the responses of scholars to my article, I 
have long since concluded that many other forms of 
discourse, such as moral dnd scientific debate, are 
central to democratic government and deserve 
protection." He also testified before Congress to this 
effect in 1982. He has made unmistakably clear his 
view that t he First Amendment itself, a s well as 
Supreme Court precedent, requires vigorous protection 
of non-pol~tical speech. 

• On the a p p € llate court, Judge Bork has repeate d ly 
issued broad opinio ns extending First Amendment 
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protec tion to non-politic a l speech, such as comme rcial 
speech ( FTC v. Brown dnd Wi 11 ia.ms o n Tobacco Corp.) , 
scientific speech (McBride v. Merrell Dow and 
Pha rQaceuticals, Inc.) and cable televi s ion progra~~ing 
involv ing many for~s of speech (Quincy Ca ble Tel e vi s i o n 
v. FCC ) . 

CIVIL RIGHTS 

• As Solicitor General, Judge Bork was responsible for 
the government arguing on behalf of the most 
far-reaching civil rights cases in the Nation's 
history, sometimes arguing for more expansive 
interpretations of the law than those ultimately 
accepted by the Court. 

• Among Bork's most important arguments to advance the 
civil rights of minorities were: 

Beer v. United States -- Solicitor General Bork 
urged a broad interpretation of the Voting Rights 
Act to strike down an electoral plan he believed 
would dilute black voting strength, but the Court 
disagreed 5-3. 

General Electric Co. v. Gilbert -- Bork's amicus 
brief argued that discrimination on the basis of 
pregnancy was illegal sex discrimination, but six 
justic8s, including Justice Powell, rejected this 
argument. Congress later changed the law to reflect 
Bork's view. 

Washington v. Davis -- The Supreme Court, including 
Justice Powell, rejected Bork's argument that an 
employment test with a discriminatory "effect" was 
unlawful under Title VII. 

Teamsters v. United States -- The Supreme Court, 
including Justice Powell, ruled against Bork's 
argument that even a wholly race-neutral senority 
system violated Title VII if it perpetuated the 
effects of prior discrimination. 

Runyon v. Mccrary -- Following Bork's argument, the 
Court ruled that civil rights laws appli e d to 
raci a lly discriminatory private contr a cts. 

Unite a Jewish Organization v. Carey -- The Court 
agreed with Bork that race-conscious redistricting 
of voting lines to enhance black voting strength was 
constitutionally permissible. 
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Lau v. Nicho ls -- This case established that a civil 
right s law prohibited actions that were not 
intentionally discriminatory , so long as they 
disproportionately harmed winorities. The Court 
later overtu rned this case and narrowed the law to 
reach on l y a cts motivated by a discri~inatory 
intent. 

• As a membe r for ::i.ve years of the United States Court 
of Appeals £or the D.C. Circuit, Judge Bork has 
compiled a balanced and moderate record i n· the area of 
civil rights. 

• He has often voted to vindicate the rights of civil 
rights plain t iffs, frequently reversing lower courts in 
order to do so. For example: 

In Palmer v. Shultz, he voted to vacate the district 
court's grant of summary judgment to the government 
and hold for a group of female foreign service 
officers alleging State Department discrimination in 
assignment and promotion. 

In Ososkv v. Wick, he voted to reverse the district 
court and hold that the Equal Pay Act applies to the 
Foreign Service's merit system. 

In Doe v. Weinberger, he voted to reverse the 
district court and hold that an individual 
discharged from the National Security Agency for his 
homosexuality had been illegally denied a right to a 
hearing. 

In County Council of Sumter County, South Carolina 
v. United States, Judge Bork rejected a South 
Carolina county's claim that its switch to an 
"at-large" election system did not require 
preclearance from the Attorney General under the 
Voting Rights Act. He ldter held that the County 
had failed to prove that its new systerr1 had "neithe r 
the purpose nor effect of denying or abridging the 
right of black South Carolinians to vote." 

In Norris v. District of Columbia, Judge Bork voted 
to reverse a district court in a jail irimate's 
Section 1983 suit against four guards who allegedly 
had assaulted him. Judge Bork rejected the district 
court's rea soning that absent permanent injuries the 
case mu st be dismissed; the lawsuit was thus 
rein s ta ted . 

In Laf fey v. Northwest Airlines, Judge Bork affirmed 
a lower court decision which found that Northwest 
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Airl i nes had d iscriminated aga i nst i ts f 9male 
employees. 

In Emory v . Secretary of the Navy , Judge Bork 
r ever sed a d istrict court' s decis ion to d ismiss a 
claim of racial d is c rimination aga i ns t the Un ited 
Stat e s r avy . The District Court had he l d that the 
Navy 's dec ision s on promotion were i mmune from 
j udicial review. In rej ect i ng the dis trict court's 
theory, Judge Bork held: " Whe re it is alleged, a s it 
is here, that the armed forces have tre~ched upon 
constitutionally guaranteed rights thro~gh the 
promotion and selection process, the courts are no t 
powerles s to act. The military has not been 
exempted from c ons titutional provisions that protec t 
the rights of individuals. It is precisely the role 
of the courts to determine whether those rights have 
been violated." 

• At the same time, however, Jucge Bork has rejected 
claims by civil rights plaintiffs when he has concluded 
that the ir arguments were not supported by the law. 
For example: 

In Paralyzed Veterans of America v. Civil 
Aeronautics Board, Judge Bork criticized a panel 
decision .wh ich had held that all the activitie s of 
commercial airlines were t o be c onsidered federal 
progra ms and therefore subject t o a statute 
prohibiting discrimination against the handicapped 
in federal programs. Judge Bork characterized this 
position as flatly inconsistent with Supreme Court 
precedent. On appeal, the Supreme Court adopted 
Judge Bork's position and reversed the panel in a 
6-3 decision authored by Jus tice Powell. 

In Vinson v. Taylor, Judge Bork criticized a panel 
decision in a sexual harassmen t case, both because 
o f evidentiary ruli ngs with which he d isagreed and 
because the panel had taken the position that 
employers were automatically liable for an 
employee's sexual harassment, even if the employer 
had not known about the incident at issue. The 
Supreme Court on revie w adopted positions similar tc 
those of J udge Bork both on the evidentiary issues 
and on the issue of liability . 

In Dronenbe rg v. Zech, Judge Bork rejected a 
constitutional cl~im by a cryptographer who was 
d ischarged f rom the Navy because of his 
homosexua lity. Judge Bork held that the 
Constitution did not confer a right to engage in 
homosexua l acts, and that the court therefore did 
not have the a uthority to set as ide the Navy 's 
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decision. He wrote: "If the revolution in sexual 
mo res t hat appellant proclaims is in fact ever to 
ar rive, we think it must arr~ve through the moral 
cho ices of the people and their electe d 
representatives, not through the ukase of this 
court. 11 The case was never appea led, but last year 
the Supre me Court adopted this same position i n 
Bowers v . Hardwick--a decision in which cJ"ustice 
Powell concurred. 

In Hohr i v. United States, Judge Bork criticized~ 
panel opinion reinstating a claim by Americans of 
Japane se de scent for compensation arising out of 
their World War II internment. Judge Bork denounced 
the internment, but pointed out that in his view the 
Court of Appeals did not have statutory authority to 
hear the case. He characterized the panel opinion 
as one in which 11 compassion displaces law. 11 In a 
unanimous opinion authored by Justice Powell, the 
Supreme Court adopted Judge Bork's position and 
reversed the panel on appeal. 

• Judge Bork has never sat on a case involving an 
affirmative action plan. While a law professor, he 
wrote a n op-ed piece in 1979 for The Wall Street 
Journal in which he criticized the recently issued 
Bakke decision. Since then, however, the Supreme Court 
has issued many other decisions affecting this issue, 
and Judge Bork has never in any way suggested that he 
believes this line of cases should be overruled. 

• In 1963 Bork wrote an article in the New Republic 
criticizing proposed public accommodations provisions 
that eventually became part of the Civ il Rights Act as 
undesirable legislative interference with priva te 
business behavior. 

But ten years later, at his confirmation hearings 
for the position of Solicitor General, Bork 
acknowledged that his position had been wrong: 

I should say that I no longer agree with that 
article .... It seems to me I was on the wrong 
track altogether. It was my first attempt to 
write in that field. It seems to me the statute 
has worked very well and I do not see any problem 
with the statute, and were that to be proposed 
today, I would support it. 

The article was not even raised during his unanimous 
confirmation to the D.C. Circuit ten y ears later, in 
1982. 
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His article itself, like his subs e quent care e r , 
makes clear his abho rrenc e of racism: "Of the 
ugliness of racial discrimination t he re need be no 
argument." 

LABOR 

• Judge Bork's approach to labor cases illustrates his 
deep commitment tc principled decisionmaking. His 
faith~ul interpre tation of the statutes at issue has 
resulted in a balanced record on labor issues that 
defies characterization as either "pro-lu.bor" or 
"pro-management." 

• He has often voted to vindicate the rights of labor 
unions and individual employees both against private 
employers and the federal government. 

In an opinion he authored for the court in United 
Mine Workers of America v. Mine Safety Health 
Administration, Judge Bork held on behalf of the 
union that the Mine Safety and Health Administration 
could not excuse individual mining companies from 
compliance with a mandatory safety standard, even on 
an interim basis, without following particular 
procedures and ensuring that the miners were made as 
safe or safer by the exemption from compliance. 

In concurring with an opinion authored by Judge 
Wright in .Amalgamated Clothing and Textile Workers 
v. National Labor Relations Board, Judge Bork held 
that despite evidence that the union, at least in a 
limited manner, might have engaged in coercion in a 
very close election that the union won, the National 
Labor Relations Board's decision to certify the 
union should not be overturned nor a new election 
ordered. 

In Musey v. Federal Mine Safety and Health Review 
Commission, Judge Bork ruled that under the Federal 
Coal Mine and Health and Saf~ty Act the union and 
its attorne ys were entitled to costs and attorney 
fees for representing union members. 

In Amalgamated Transit Union v. Brock, Judge Bork, 
writing for the majority, held in favor of the union 
that the Secretary of Labor had exceeded his 
statutory authority in certifying in federal 
assistance applications that "fair and equitable 
arrangements" had been made to protect the 
collective bargaining rights of employees before 
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labor ct nd management had actually agreed to a 
dispute resolution mechanism. 

In United Scenic Artists v. Nationa l Labor Relations 
Board, Judge Bork joined an opinion wh ich reve~sed 
the Board's determination that a secondary boycott 
by a un ion was an unfair labor practice, holding 
~haL such a boycott occurs only i f the union acts 
purposefully to involve neutral parties in its 
dispute with the primary employer. 

Similar solicitude for the rights of employees is 
demonstrated by Northwest Airlines v. Airline Pilots 
International, where Bork joined a Judge Edwards' 
opinion upholding an arbitrator's decision that an 
airline pilot's alcoholism was a "disease" which did 
not constitute good cause for dismissal. 

Another opinion joined by Judge Bork, NAACP v. 
Donovan, struck down amended Labor Department 
regulations regarding the minimum "piece rates" 
employers were obliged to pay to foreign migrant 
workers as arbitrary and irrational. 

A similar decision against the government was 
rendered in Na t ional Treasury Employees Union v. 
Devi~e, which held that an appropriations measure 
barred the Office of Personnel Management and other 
agencies from implementing regulations that changed 
federal personnel practices to stress individual 
performance rather than seniority. 

In Oil Chemical Atomic Workers Int~rnational v. 
National Labor Relations Board, Judge Bork joined 
another Edwards' opinion reversing NLRB's 
determination that a dispute over replacing 
"strikers" who stopped work to protest safety 
conditions could be settled through a private 
agreement between some of the "stri l~crs " and the 
company because of the public interest in ensuring 
substantial remedies for unfair labor practices. 

In Donovan v. Carolina Stalite Co., Judge Bork 
reversed the Federal Mine Safety and Health Review 
Commission, holding that a state gravel processing 
facilit y was a "mine" within the me a ning of the Act 
and thus subject to civil penalties. 

Black v . Interstate Commerce Cowmission, a~ 
curiam opinion joined by Judge Bork, held that the 
ICC had acted arbitrarily and capriciously in 
allowi Gg a railroad to abandon some of its tracks in 
a manner that caused the displacement of employees 
of another railroad. 
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• Wher e the s tatute, legitimate agency regu lation, o r 
collective b2rgaining agreement so dicta t ed , hcwever, 
he has not hes itated to rule in favor of the government 
or p rivate employer. 

~n Na tio nal Treasury Emp loyee s Union v . U.S. Me rit 
systems , Judge Bork held that seasonal g overnmen t 
emp l oyees laid off in accordance with the conditions 
of their employment were net e ntitled to the 
procedura l protectio ns that must be provided to 
perma~ent employees against whom the g overnment 
wishes to take "adverse action." 

In Prill v. National Labor Relations Board, Judge 
Bork d issented from the panel to support the 
National Labor Relations Board decision that an 
employee's lone refusal to drive an allegedly unsafe 
vehicle was not protected by the "concerted 
activ ities" section of the National Labor Relations 
Act. Judge Bork concluded that the Board's 
definition of "concerted activities," which required 
that an employee's conduct must be engaged in with 
or on the authority of other e mployees and not 
solely b y and on behalf of the employee himself, was 
compelled by the statute. 

In International Brotherhood of Electrical Workers 
v. National Labor Relation s Board, Judge Bork wrote 
an opinion for the court upholding a National Labor 
Relations Board decision against the union which 
he_ld that an employer had not committed an unfair 
labor practice by declining to bargain over its 
failure to provide its employe es with a Christmas 
bonus. The court found that the company's 
longstanding practice to provide bonuses had been 
superseded by a new collective bargaining agreement 
which represented by its terms that it formed the 
so le basis of the employer's obligations to its 
employees and did not speci fy a Chri stmas bonus. 

In Dunning v. National l>.eronautics and Space 
Administ r ation, Judge Bork joined Judges Wald and 
Scalia in denying an employee's petition for review 
of a Merit Systems Protection Board decision to 
affirm a 15-day suspension impos ed b y NASA =or 
insubordination. 

CRIMINAL LAW 

• As Solicitor General, Robert Bork argued a nd won 
several major death penalty cases before the United 
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States Supreme Court. He has expressed the view t i L 

the death pe nalty is constitutio~ally permissible, 
provided that proper procedures a re followed. This is 
the position c,:;: all but two of the current membe rs of 
the Supreme Court. 

• .:;udge Bort :..~; a tough but :Cairminded judge on crir.1inal 
l aw .issues. 

• He has opposed expansive interpretations of procedural 
rights that wculd enab le apparently culpa~le 
individuals to evade justice. 

In United States v. Mount, for example, he concurred 
in a panel decision affirming a defendant's 
conviction for ma~ing a false statement in a 
passport app lication. He wrote a separate 
concurrence to emphasize that the court had no power 
to exclude evidence obtained from a search conducted 
in England by British police officers, and that even 
assuming that it did, it would be inappropriate for 
the court to apply a "shock the conscience" test. 

In U.S. v. Singleton, he overruled a district court 
order that had suppressed evidence in a defendant's 
retrial for robbery which had been deemed reliable 
in a previous court of appeals review of the first 
trial. 

• On the other hand, however, Judge Berk has not 
hesitate d to overturn convictions when constitutional 
or evidentiary considerations require such a result. 

In U.S. v. Brown, Judge Bork joined in a panel 
decision overturning the convictions of members of 
the "Black Hebrews" sect, on the ground that the 
trial court, by erroneously dismissing a certain 
juror who had questioned the sufficiency of the 
government's evidence, had violated the defendants' 
constitutional right to a un a nimous jury. Judge 
Bork's decision to void nearly 400 separate verdicts 
in what is believed to be the longest and most 
expensive trial ever held in a D.C. district court 
highlights his devotion to vindicating the 
constitutional rights even of criminal defendants. 

ABORTION 

• Judge Bork's personal views on abortion are irrelevant 
to his resporsibility as a judge to decide fairly the 
cases which come before him, as are his personal v iews 
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o n a n y subject. This reflects the heart of h is 
judicial philosophy. 

• Neither the Pre sident nor uny o ther me mber o f t he 
Administra-':ion has ever aske d Judge Bork f o r his 
per s onal or legal views on a bortion. 

• In 1981, Judge Bork testified before Co ngress i n 
opposition to the proposed Human Life Bill, which 
sought to r everse Roe v. Wade by declaring that human 
life begins a t conception. J udge Bork called the Human 
Life Bill "unconstitutional". 

• Judge Bork has in the past questioned only whether 
there is a right to abortion in the Constitution. 

• This view is shared by some of the most notable, main­
stream and respected scholars of constitutional law in 
America: 

• 

Harvard Law Professors Archibald Cox and Paul 
Freund. 

Stanford Law School Dean John Hart Ely. 

Columbia Law Professor Henry Monaghan. 

Stanford law professor Gerald Gunther, the editor of 
the leading law school casebook on constitutional law, 
offered the following comments on Griswold v. 
Connecticut, the precursor to Roe v. Wade: "It marked 
the return of the Court to the discredited notion of 
substantive due process. The theory was repudiated in 
1937 in the economic sphere. I don't find a very 
persuasive difference in rev i v ing it for t he personal 
sphere. I'm a card-carrying libe ral Democ rat, but this 
strikes me as a double standard." 

• Judge Ruth Bader Ginsburg, one of Judge Bork's most 
liberal colleagues on the D.C. Circuit, has written 
that Roe v. Wade "sparked public opposition and 
academic criticism ... because the Court ventured too far 
in the change it ordered and presented an incomplete 
justification for its action." 

• The legal issue for a judge is whether it s hould be the 
court, or the people through the i r electe d 
representatives, that should decide our policy on 
abortion. 

• If the Supreme Court were to decide that the 
Constitution does not contain a right to abortion, that 
would not render abortion ille gal. It would simply 
mean that the issue would be d e cided in the same way a s 
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virtually all o ther issues of publi c policy--by the 
people through their legislatures. 

• We do not know whether Judge Bork would vote t o 
overrule Roe v. Wade . Some have suggested, however, 
that Judge Bork ought not to be confirmed unless he 
commits in advance not to vote to overrule Roe v. Wade. 
No judicial nominee has ever pledged his vote in a case 
in order to secure confirmation, and it would be t he 
height of irresponsibility to do so. Indeed, any 
judicial nominee who did so would properly be accused 
not only of lacking integrity, but of lacking an open 
mind. 

WATERGATE 

• During the course of the Cox firing, Judge Bork 
displayed great personal courage and statesmanship. He 
helped save the Watergate investigation and prevent 
massive disruption of the Justice Department. As Lloyd 
Cutler has recently written, ''[I)t was inevitable that 
the President would eventually find someone in the 
Justice Department to fire Mr. Cox, and, if all three 
top officers resigned, the department's morale and the 
pursuit of the Watergate investigation might have been 
irreparably crippled." Elliott Richardson has 
confirmed this as well. 

• At first, Bork informed Attorney General Elliott 
Richardson and Deputy Attorney General William 
Ruckelshaus that he intended to resign his position. 
Richardson and Ruckelshaus persuaded him to stay. As 
Richardson has recently said, "There was no good reason 
for him to resign, and some good reason for him not 
to." Unlike Bork they had made a personal commitment 
not to discharge Archibald Cox. Richardson and 
Ruckelshaus felt that it was important fbr someone of 
Bork's integrity and stature to stay on the job i n 
order to avoid mass resignations that would have 
crippled the Justice Department. 

• After carrying out the President's instruction to 
discharge Cox, Bork acted immediate ly to safeguard the 
Watergate investigation and its independence. He 
promptly established a new Special Prosecutor's office, 
giving it authority to pursue the investigation without 
interference. He expressly told the Special 
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Pros e c utor' s of f ice that they had complete independence 
and that they should subpoena the tapes if they saw 
fit--the very assertion that l ed to Cox ' s dis charge . 

• Judge Bork fromed the legal theory. unde r which the 
indictment of Spiro Agnew was allowed to go fo r ward. 
Agn e w h a d taken the position that a sitting v ice 
pre s i dent was immune from criminal indictment, a 
position which President Nixon initially e ndorsed. 
Bork wrote and filed the legal brief a rguing t he 
opposite position, i.e. that Agnew was subject to 
indictment. Agn ew r e signed shortly thereafter . 

• All this is why, in 1981, The New York Times described 
Judge Bork's decisions during Watergate as "prin­
cipled." 

BALANCE ON THE SUPREME COURT 

• It is simply wrong to suggest that Judge Bork's 
appointment would change the balance of the Court. His 
opinions on the Court of Appeals--of which, as 
previously noted, no t one has been reversed--are 
thoroughly in the mainstream. His case-by-case 
approach is the s ame as Justice Powell's. Sometimes 
the civ il rights plaintiffs win, and sometimes they Q O 

not. Sometimes the l abor union wins, and sometimes it 
does not. In every instance, Judge Bork's decisions 
are based on his reading of the statutes, 
constitutional provisions, and case law before him. A 
Justice who brings that approach to the Supreme Court 
will not alter the present balance in any way. 

• Moreover, the unpredictability of Supreme Court 
appointees is characteristic. Justice Scalia, a more 
conservative judge than Bork, has been criticized by 
some conservatives for his unpredictability in his very 
first term on the Court. Justice O'Connor has also 
defied expectations, as Professor Lawrence Tribe noted : 
"Defying the desire of Court watchers to stuff J u s tices 
once and for all into pigeonholes of 'right' or 'left,' 
[her] story ... is fairly typical: when one Justice is 
replaced with another, the impact on the Court i s 
likely to be progressive on some issues, conservative 
on othe rs." 

• There is no historical or constitutiona l basis fo r 
making t he Supreme Court· as it existed in June 1987 the 
ideal standard to which all future Courts must be held. 
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No such s t a ndard has eve r been used by anyone, 
conservativ e or liberal, in evaluating nomine e s to 
the Court. The Senate has a lways tried to l ook to 
the nomine e's individual merit ~--even when they have 
disag reed about them. 

No such standards were use d t o e valuate FDR's eight 
nomi natio ns to the Court in six y e ars or LBJ's 
nominees to the Warren Court, even though, as 
Professor Tribe has written, Justice Black's 
appointment in 1937 "took a delicately -balanced 
Court ... a nd turned it into a Court willing to give 
solid support to F.D.R. 's initiatives. So, too, 
Arthur Goldberg's appointment to the Court in 1962 
shifted a tenuous balance on matters of personal 
liberty toward a consistent libertarianism ..•. " 

INDEPENDENCE OF THE JUDICIARY 

The confirmation process is not, and constitutionally cannot 
be, a contest between the Executive and the Legislature in 
which all weapons, including case-specific or political 
litmus tests, are fair game. It is proper neither for the 
President nor for Congress to use such litmus tests, and as 
a result neither the President nor any member of the 
Administration has asked such questions of Judge Bork. The 
avoidance of such tests in the nomination process is 
essential _to preserve the independence of the judiciary. It 
is the constitutional role and independence of the 
judiciary, not that of Congress or the President, tha t is at 
risk. There will be no winners as between the Executive ~nd 
the Senate in such a contest, but there could be a 
loser--the Court. 

• The constitutional reason for rejecting "balance" 
litmus tests is clear: If the Sendte tried to preserve 
the narrow balances of the present Court on,~, the 
death penalty or abortion, it would destroy the 
constitutionally-guaranteed independe nce of the Supreme 
Court. 

• The Senate would have to interrogate any prospective 
nominee on his position regarding abortion, the death 
penalty, and dozens of other cases. To preserve all 
these competing balances would subject the Senate to 
paralyzing competing demands. 

• This politicization would plague the confirmation 
process i ar beyond this Presidency: It would 
legitimate blatant vote trading whenever cases arou s e 
strong political interests. 
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• Moreover, it would be as improper for nominees to 
answer these questions as it would be for the Sena t e to 
ask them. To force nominee s to trade their votes on 
future cases in exchange for Se nators' votes on 
confirmation would diminish the prestige of t he Court 
and politicize judicial decisionmaking, allowing 
legisl a tor s to reach into the Court to control the 
di s positio n of cases and c ontroversies. 

Nominees did not testify at a ll before the 
appointment of Justice Brandeis in 1916 a nd did not 
do so regularly until considerably lat i r. When such 
testimony became more corr.mon, the necessity of 
insulating the Court from political manipulation 
gave rise to the universally-recognized privilege 
against comments on issues or cases likely to come 
before the Court. 

• As Senator Kennedy has said, "Supreme Court 
nominees ... have properly refused to answer questions 
put to them by the Senate which would require the 
nominee prematurely to state his opinion on~ specific 
case likely to come before him on the bench." And 
Justice Harlan said during his hearings that for him, 
as a nominee, to corrunent on cases or issues that might 
come before him "would seem to me to constitute the 
gravest kind of question as to whet her I was qualified 
to sit on that great Court." 

July 1987 
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TO: NJCRAC Member Agencies 

~1987 

C!!Y 
FROM: Albert D. Chernin, Executive Vice Chairman 

RE: NJCRAC. LErl'ER '1'0 MEMBERS: OF THE SENATE JUDICIARY <XM1ITI'EE AND NJCRAC 
MEETING 00 NCMINATIOO OF JUDGE ImERr" BORK ro THE U.S. SUPREME COURr 

Enclosed is a copy of a letter from NJCRAC Chair Michael A. Pelavin that 
was sent today to members of the Senate Judiciary Canmittee. This letter 
resulted from a meeting held in New York on July 9 of the NJCRAC Canmittee on 
Judicial Naninations under the co-chairmanship of Daniels. Shapiro of New York 
and Hon. ,Jack B. Jacobs of Wilmington, on the nomination of U.S. Appeals Court 
Judge Robert H. Bork to the U.S. Supreme Court to fill the vacancy created by 
the recent retirement of Associate Justice Lewis Powell. 

Guiding the discussion of the cormnittee was the consensus position of the 
NJCRAC as articulated in the 1986-87 and 1987-88 Joint Progr~ Plans, copies of 
which are enclosed with this memo.. The Plan to be published on September 1 
states: "The relevance- of a nominee's views on fundamental national issues, 
such as civil rights and the separation of church and state, has become an 
important central part of the debate over what factors to consider in screening 
judicial nominees". The 1986-87 Joint Program Plan calls upon the Jewish com­
munity relations field to assess concerns about nominations in terms of 
"threats to individual freedoms guaranteed by the Bill of Rights," and 
"encourages the Senate to exercise its Constitutional obligation and power to 
scrutinize more vigorously the backgrounds and qualifications of nominees to 
federal judiciary posts". 

•Nhile there was significant expression of concern with regard to Bork's 
p::>sitions and judicial philosophy, it was felt by a majority of those agencies 
present that the NJCRAC should not leap to judgement on the nomination at this 
time. The feeling was that judgement should be reserved until the corrnnittee 
meets again in early September after carefully reviewing all the available 
research undertaken regarding the views and positions of Judge Bork. 

In the meantime, the canmittee agreed that the NJCRAC should write to mem­
bers of the Senate Judiciary Canmittee. Noting that we are engaged in a careful 
deliberative process to evaluate Judge Bork's nomination, the enclosed letter 
asserts our concern about "a judicial nominee's stance on certain fundamental 
constitutional issues, particularly as they relate to the Bill of Rights, and a 
ncrninee's beliefs regarding judicial decision-making". We specifically cite 
"the federal courts' role in the protection of civil rights and basic civil 
liberties and on the principle of the separation of church and state", and we 
assert our belief that "evaluation of those core concerns is intergral to the 
confirmation process". 
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The comnittee was advised that several of our national member agencies are 
engaged in research on the opinions and other writings, such as articles and 
speeches, of Judge Bork. In addition, it was rep::>rted that a number of other 
organizations, including the American Civil Liberties Union, People for the 
American Way, and the Leadership Conference on Civil Rights, are also heavily 
engaged in in-depth research and fact-finding on Bork. Thus it was felt that 
the comnittee should withold judgement until it meets again the first week in 
September in order to evaluate the findings gleaned fran the research as a basis 
for arriving at a judgement. 

The comnittee agreed that in evaluating Judge Bork our p::>int of departure 
should be the Jewish oommunity relations field's conception of the kind of 
society that is essential to the security and status of the American Jewish 
community. More specifically, the committee felt that an appropriate evaluation 
as the Joint Program Plan asserts, should "go beyond questions of character, 
legal scholarship, and judicial experience", and address the potential impact of 
the naninee on the Bill of Rights. 

Sane members of the committee did urge the NJCRAC to take a position at 
this time. They concurred with the statement of the American Jewish Congress 
advocating opposition to Bork's confirmation, that "he has expressed 
disagreement with a long series of significant precedents which are now deeply 
embedded in American law and which have significantly expanded the rights of 
citizens with respect to such crucial areas as privacy, free speech, civil 
rights, and church-state separation. Whatever the merits of individual deci­
sion, the fact remains that it wouid be a radical step indeed to overturn fifty 
or :rrore years of constitutional develop:nent". The comnittee was also advised 
that the National Council of Jewish Wanen has taken a position in opp::>sition to 
Judge Bork's confirmation by the Senate. (Subsequent to this meeting, the 
American Jewish Camnittee took a position similar to that of the NJCRAC, namely 
that we not rush to judgement on the nanination, but that careful research and 
fact-finding be done.) 

The committee recognized that there will be, before too long, significant 
pressure on the Jewish comnunity relations field, nationally and locally, to 
join in coalition with a range of religious, civil rights, civil liberties, 
labor, education, and other groups in opposing Barks' confirmation. Among orga­
nizations that have, to date, taken positions in opposition to Judge Bork are: 
Leadership Conference on Civil Rights, National Association for the Advancement 
of Colored People, Planned Parenthood of America, National Education Association, 
American Society of University Wanen, National Council of Senior Citizens, 
Americans United for the Separation of Church and State, National Black 
Leadership Roundtabl~, National Abortion Rights League, Children Defence Fund, 
People for the American Way, National Gay and Lesbian Task Force, National 
Wanen's Political Caucus and National Association of Wanen. 

We recanmend that national and canmunity member agencies engage in their 
own deliberative processes on Judge Bork's nanination, including local fact­
finding and research efforts where appropriate, utilizing local law-school 
faculty members, local ACLU offices, and so on. As you know, it does happen 
that new information on occasion has emerged fran sources not necessarily 
available in New York and Washington. 

• ..• 3/ 
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We are appreciative to you for sharing with us editorial and ·op-ea comment 
from your local press on the Bork nomination, and we thank you in advance for 
continuing to do so. 

Enclosed for your information are the following materials: 

excerpts from the 1986-87 and 1987-88 NJCRAC Joint Program Plan; 

statements of the American Jewish Congress and National Council of 
Jewish Women; 

an editorial memorandum prepared by People for the American Way; 

noteworthy op-ed articles from the New York Times and Washington Post 

The NJCRAC has available a significant amount of written material by and 
about Judge Bork. If you are interested in any of this material, please call 
,Jerome Chanes who will be happy to discuss with you what we have and share it 
with you. 

ADC:lp 
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Hoo. Jcseph R. Biden 
United States Senate 
489 Russell Bldg. 
Washington, OC 20510 

Dear. Senator Biden: 

July: 22, 1987 

The National Jewi sh Carmunity Relations Advisory Council, the 
natiooal planning, coordinating and advisory body for the field of 
Jewish ccmmunity relations, canprised of 11 national and 113 can­
munity member agencies, is rKM engaged in a careful deliberative 
process to evaluate the nanination of Judge Robert Bork to the U.S . 
Supreme Court. 

The organizations we represent (listed on the back of this let­
terhead) want to krKM about a judicial naninee's stance on certai n 
fundamental consti tutional issues, particularly as they relate to 
the Bill of Rights, and a naninee's beliefs regarding judicial 
decision-making. 

Areas of concern irx:lude a naninee's personal philcsophy and conduct 
on matters of racism, bigotry and prejudice. We- "-Ould want to knCM 
about a naninee's position on the federal courts' role in the pro­
tectioo of civil rights and basic civil liberties and on the prin­
ciple of the separation of church and state. We believe that 
evaluation of these core concerns is integral to the confirmation 
process. 

Beycod the naninee's F05ition on these fundamental constitutional 
questions, we are concerned about an appointee's approach to consti­
tutional adjudication. The naninee ought not rigidly adhere to 
dogma ror doctrine; yet should respect established precedent. Fair 
resolutioo of present constitutional conflicts requires con­
sideration of America's constitutional history together with the 
evolving nature of constitutional values. 

We anticipate these concerns - the naninee's stance on the 
substance of constitutional issues and on constitutional adjudica­
tion - will be addressed in the confirmation process. 

~:ej 
oc: Mark H. Gitenstein 

Hon. Jack B. Jacobs 

<;ordially, ;( 
I I ! ,: l-----Z~~/~ 

., Michael A. Pelavin -· 
IDCRAC Chair 

cooperation in the common cause of Jewish community relations 



Excerpt from 
Joint Progrm Plan - 1987-88 

rnALLENGE ro 'l'HE BILL OF RIGfrS/N'.'.IDNATICNS ro THE FEDERAL JUDICIARY 

Changing Conditions: As the President moves toward the end of his term there is 

everv indication that he will continue his efforts to leave a federal bench that 

mirrors the Administration's views on the Constitution, particularly on the Bill 

of Riqhts . These views have been articulated by the Attorney General of the United 

States in his interpretations of the Bill of Rights. The reconstituted Senate 

Ju~iciary Ccmnittee of the 100th Congress is expected to scrutinize rrore closely 

the President's nominees for the federal judiciary. 

Background: '1'.'he Administration has made it clear that the President will seek 

to apooint judges to the federal bench who reflect his conception of the 

Constitution. As of Julv 1, 1987, there were 57 vacancies on the federal bench, 

11 cri circuit courts of aweals, 43 on district courts, and, with the resignation 

of Associate Justice Lewis Powell, one on the Supreme Court. Since taking 

office, President Reaqan has a-q_:x,inted a total of 308 judges, including two asso­

ciate justices to 1 the Supreire Court and the Chief Justice. As of July 1, 235 of 

the juoqes hearing cases on district courts, or 40.8 percent of the total nllilt)er 

of authorized oositions, were appointed by President Reagan. Of 168 positions on 
. 

the aooeals court, 70 or 41.~ percent, were Reagan appointees. 

In 1986, the Senate confirmed two merrbers of the U.S. Supreme Court, Justice 

William H. Rehnauist to replace retiring Chief Justice Warren Burger and becare 

the 16th Chief Justice of the United States, and Antonio Scalia as Associate 

.Justice. Rehnquist was confirrred by a 65-33 vote, the largest "nay" t.:ote ever 

cast against a oominee for Chief Justice. Scalia's confirmation vote was 98-0. 

Earlier, the Administration was less successful in winning support for 

Jefferson 13. Sessj_ons III, nominated to the U.S. District Court for the Southern 

(over) 
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District of Alabama, who be:::arre the first of President Reagan's judicial nomina­

tioos to be rejected. The Senate Judiciary Comnittee deadlocked with a 9-9 vote 

oo a rrotion bv Chairman Strem Thurrrond (R-SC) to send Sessions's nomination to the 

Senate without recc:mnendation. The tie killed the nomination. The N.JCRAC, in 

ccmnunicatinq its oppcsition to the Sessions nomination, charged that he was 

insensitive on racial issues as reflected in a deeply disturbing record of remarks 

he made aho.Jt the NAACP, the scr.c, the KKK, the ACTlJ, and the National Council of 

Churches. 

The nomination of Daniel Y..anion to the U.S. Court of Appeals for the Seventh 

Circuit was approved when an. effort to Ollerturn an earlier vote confirming him 

failed by a 50-4Q margin. The q:x:x:sition of the NJCAAC to ·Manion's confirmation 

was fourrled on his lack of qualifications for the federal judiciary and on his 

questionable record in terms of the protection of individual liberty. 

The relevaoce of a oominee's views on fundanental national issues, such as 

civil rights and the seoaratioo of church and state, has becane an important 

central part of the debate Oller what factors to consider in screening judicial 

rominees. The question of the scope of the "Advise and Consent" function of the 

Senate has prorrs:,ted lawmakers a.""ld legal scholars to a~sert that this function is 

oot merelv a courtesv or a fon!a.lity, but a fundamental charge placed by the 

Constitution on the legislative ~ranch co-equal with the executive branch. The 

Senate, in revie~inq nominees, will have to consider such questions as to what 

extent is it legitimate to go ::,eyond questions of character, legal scholarship, 

and judicial exi:>erience, and ·.J.iether it is legitimate to denv confirmation to a 

nominee whose pesitions on iss'.Jes mav deoart sharply from historically accepted 

values and constitutional precedents. As Senator Robert Byrd (D-WV) declared in 

remarks from the Senate floor ~n July 1986: 
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"Providing advice and consent is not merely a senatorial crurtesy or a 
formality. It is a duty of fundamental importance to the maintenance 
of our tripartite system of government. · 

"?ederal judges are not li~e the President's cabinet who carry out the· 
will aoo who serve at the will of the Chief Executive. Federal judges 
are aopointed for life to an inde-pendent branch of our federal govern­
ment. Tf such an appeintment proves ultimately that a justice is 
unsuited for the role or unequal to the task, he cannot be dismissed 
as can a Cabinet officer. · 

"The onlv consti tutionallv author i zed process to rerrove such an 
imividual from the federal bench is that precess by which the House 
impeaches and the Senate tries the .individual, and if fourrl guilty, he 
then is rem:Ned. But this is a difficult process, and it is usable 
only in s i tuations of rrost outrageous conduct. 

"So the only practical ~rtunity to observe, to judge, am to pass 
uoon the merits of a judicial nominee is before that nomination is 
confirmed. It is rot only appropriate, therefore, but also obligatory 
UPOO the Senate to exert closer scrutiny of naninees to the federal 
courts than of those presidential subordinates who can be rerroved at 
the Chief Executive ' s will and who serve at his will." 

The role of the Senate, therefore, becomes rrore critical as the President 

aooears to rely heavily on ideology as a basis for judicial a~intmentso 

Th~ rrost articulate spol<esnan of the Administration's ideological predispo-,­

sition on constitutional questions has been Attorney General E:dwin Meese. He has 

cha.1.lenged U.S. SUPreme Court rulings holding that the Fourteenth Amendment obli­

gates a-i::,plicat ion of the Bill .of Rights to the states. He has described as 

"somewhat bizarre" recent decisions upholding church-state separation, and 

challenqed the landmark Mirarrla ruling requiring law enforcement officials to 

inform individuals of their constitutional rights before conducting interroga­

tions. The Attorney General alro has asserted that the Supreme Court "does not 

establish a supreme law of the land that is binding on all perrons and parts of 

the qovernment," referring specifically to the Court's enforcement of the historic 

Brown decision. Meese has attacked the "astonishing" arrogation of pcwer by the 

Court and bv those who olace its rulings "on a par with the Constitution itself." 

(over) 
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Strategic Goals: The Jewish corrmunity relations field should: 

determine whether criteria should be formulated for assessing raninees 

for the federal judiciary; 

continue its assessment of the Administration's nominations for the 

federal judiciary; 

encourage the Senate to exercise its constitutional obligation by scru­

tin:izinq rrore vigorouslv the backgrounds and qualifications of naninees 

to federal judiciary oosts~ 

undertake educational programs to interore~ longstaroing landmark 

Supreme Court decisions that buttress the defense of individual freedans, 

and to warn of the dangers the Attorney General's views present to such 

orotecticns guaranteed bv the Bill of Rights; 

encourage proqrarrmatic activities arourrl the c:cmnem:::>ration of the bi­

centennial of the U.S. Constitution, aimed at further educating the 

Jewish and general public on the protections of the Bill of Rights, 

particularly the First Amendment. 



Excerpt from 

Joint Program Plan - 1986-87 

Attacks on Supreme Court Decisions 
Concerning the Bill of Rights 

and Nominations to the Federal Judiciary 

CHANGING The Attorney General has opened a major debate about U.S. Supreme Court decisions 
CONDITIONS: interpreting the Bill of Rights' protections of individual freedoms. Congressional 

legislators and civil liberties and civil rights advocates have expressed concern that the 
Administration is seeking to reinterpret or reverse landmark Supreme Court decisions not only through 
advocacy but through its authority to nominate federal judges. · 

COMM ENT: In speeches to bar associations 
and other civic groups during 

1985, Attorney General Edwjn Meese took 
exception to landmark U.S. Supreme Court 
decisions protecting individual rights. He 
challenged as "intellectually shaky" Court rulings 
holding that the Fourteenth Amendment obligates 
states to apply the Bill of Rights in their legislation 
and administration of justice. He described as 
"somewhat bizarre" recent decisions upholding 
separation of church and state. and challenged the 
Court's Miranda ruling requiring law enforcement 
officials to inform individuals of their constitutional 
rights before conducting interrogations. Justices 
William Brennan and John Paul . Stevens took the 

· unusual step of publicly disagreeing with Mr. 
Meese's comments. Both observed that the 

Attorney General's opinions are at wide variance 
with accepted understandings about these matters. 

The Court's decisions and the legal principles 
with which the Attorney General disagreed have 
long been supported by the Jewish community 
relations field as cornerstones for protecting and 
advancing pluralism, civil liberties and civil rights 
and good intergroup relations in the United States. 
Should the _ Attorney General's views become 
accepted policy regarding the way the nation's 
laws are enforced. radical shifts could take place in 
a variety of constitutional protections of individual 
freedom. In this regard. the Attorney General's 
views represent a radical departure from a 
consensus about these issues established during 
the past forty years. 



An unusually high number of vacancies in the 
federal judiciary provides the Administration with 
opportunities to appoint judges who share the 
Attorney General's positions. ln November 1985, 
half the nominees considered by the Senate 
Judiciary Committee had received the lowest 
positive rating given by the American Bar 
Association. Such professional peer judgments 
raise questions about whether the Administration, 
in making such nominations, is attempting to 
evade or subvert a well 0 established understanding 
about criteria for filling judicial posts in order to 
place on the federal bench appointees whose 
primary qualification to serve is ideological 
agreement with the Attorney General's criticisms of 
the Supreme Court's interpretation of the Bill of 
Rights' individual freedom protections. 

The history of the nation's federal judicial system 
contains ample precedent to legitimate a 
president's decision to nominate to judicial posts 
persons who share his views on issues likely to 
come before the courts. Often overlooked, 
however, is the fact that the Senate is mandated by 
the Constitution to give its "advice and consent" in 
order for presidential nominees to assume judicial 
posts. This mandate makes the Senate as much a 
source of the courts' Constitutional legitimacy for 
such lifetime appointments as is the President. 

STRATEGIC 

Thus, it is valid for the Senate to taKe 1mu d\..1.,IJYm 

the President's and his nominees' views on such 
issues when considering whether to provide 
consent to the proposed nominations. During the 
19th century the Senate conceived of its role of 
"advice and consent" broadly, and rejected more 
than one out of every 13 nominees. 

In the ordinary case, such a pattern of deference 
may well be appropriate. If the President's criteria 
have been intelligence, integrity and openminded• 
ness - a willingness to be persuaded by cogent 
argument about changing needs and ci rcumstan~ 
ces - the Senate, too. should use such criteria. 
But if the President takes philosophies, values and 
single issues into account in making his 
nominations, it is a mistake for the Senate to 
confine its inquiry to issues of ethics and technical 
competence. When the President tries to direct the­
Court towards a particular philosophy, or to 
particular lines of decision, over a period which will 
last much longer than his electoral mandate, the 
Senate has a historic role to play. Under the 
Constitution, the Senate has an obligation to chart 
the nominee's probable effect on the course of 
Constitutional law and to determine whether it is 
wise for the country to adopt that course. If the 
Senate concludes, in its best judgement, that it 
would not be, it should reject the nomination. 

GOA LS: The Jewish community relations field should~ 

• conduct educational programs drawing upon longstanding U.S. Supreme Court deci0 

sions which buttress the Jewish community's concerns about maintaining individual 
freedoms in a pluralistic society, and which interpret the dangers the Attorney General's 
views present to such protections guaranteed by the Bill of Rights; 

• assess concerns about the Administration's nominations procedures regarding federal 
judiciary posts in order to determine whether such procedures constitute threats to the 
traditional independence of the judiciary and to individual freedoms guaranteed by the 
Bill of Rights; 

• encourage the Senate to exercise its Constitutional obligation and power to scrutinize 
more vigorously the backgrounds and qualifications of nominees to federal judiciary 
posts. 

Appointments to the Federal Judiciary 
Remarks of Senate Minority Leader Robert Byrd 

Excerpted from the Congi"essional Record, July 23, 1986 

The allocation of the appointment power was a 
subject of very keen debate at the Constitutional 
Convention in 1787. Initially the draft proposed that 
the appointment be left entirely to the Senate. But 
there was a compromise entered into. It is evident 
that the framers of that compromise intended that 
the Senate's role not be a purely perfunctory one. Let 
us read what the Constitution says, Article 11, Section 
2: I 

... he (the President) shall nominate, and by and 
with the Advice and Consent of the Senate, shall 
appoint...Judges of the Supreme Court, and all other 
Officers of the United States. 

So it is clear that the Constitution entrusted the 
power to appoint members of the third branch of the 
national government-not Just to the executive 
branch, not just to the legislative branch, but to both 



political branches together. 

Providing advice and consent is not merely a 
senatorial courtesy or a formality. It Is a duty of 
fundamental importance to the maintenance of our 
tripartite system of government. 

Federal judges are not like the President's 
Cabinet who carry out the will and who serve at the 
will of the Chief Executive. Federal judges are 
appointed for life to an independent branch of our 
federal government. If such an appointment proves 
ultimately that a justice is unsuited for the role or 
unequal to the task, he cannot be dismissed as can a 
Cabinet officer. 

The only · constitutionally authorized process to 
remove such an individual from the federal bench is 
that process by which the House impeaches and the 
Senate tries the individual, and if found guilty, he 
then Is removed. But this is a difficult process, and It 
is usable only In situations of most outrageous 
conduct. 

So the only practical opportunity to observe, to 
judge, and to pass upon the merits of a Judicial 
nominee is before that nomination is confirmed. It is 
not only appropriate, therefore, but also obligatory 
upon the Senate to exert closer scrutiny of nominees 
to the federal courts than of those presidential 
subordinates who can be removed at the Chief 
Executive's will and who serve at his will. 

U.S. Senators have a duty to the Constitution 
and to the nation's citizens. businesses and public 

and private institutions to ensure that judicial 
nominees have the experience, talent. the judlclal 
temperament. the intellectual acumen, and the 
fairness of mind to perform their functions 
properly; and, particularly with reference to the 
appellate courts, to be able to contribute to a body 
of legal precedents that will englighten and guide 
the trial courts, the litigants, and all others who 
must attempt to anticipate what the courts will do. 

So it is here in this body that the nominee's 
entire record has to be examined. One must view . 
carefully the nominee's professional achievements, 
his public career,· his academic credentials, his 
scholarly and other writings, his appellate briefs, 
and so on. 

So the Senate has a duty to look at all these and at 
the whole man in order to screen out the simply 
mediocre. Appointment to a federal judgeship 
should meet a standard of excellence. Mediocrity is 
not good enough ... Federal judges should be held to 
a higher standard of excellence, to a higher standard 
than in the case of other nominees who can be 
removed ... at the will of the President... 

The court of appeals is, in many instances, the last 
court to which an individual has resort, a court of last 
resort for thousands of citizens who, after being 
heard, will have no other recourse. 

Oh, yes, a few of those cases may go on to the 
Supreme Court, but in the main the federal court of 
appeals will be the last recourse. 
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A Pr~liminary Examination of Judge Bork's Recora 

In preparing for the Bork confirmation hearings, the Senate 

has an obligation to examine thoroughly his entire public record. 

He has spoken and published extensively both during and before 

his appointment to the Court of Appeals. As a judge, he has 

'written well over 100 opinions. The unifying theme of all of his 

'tliork is his insistence on restricting the role of courts as 

protectors of the rights of individuals. This raises profound 

concern particularly because he has indicated his willingness to 

reverse established Supreme Court precedent with which he 

disagrees. For example, in a 1985 interview in the District 

Lawyer magazine, Bork stated, "Since the legislature can do 

nothing about the interpretation of the Constitution given by a 

court, the court ought to be always open to rethink 

constitutional problems." 

A cursory examination of Bork's record reveals a number of 

issues to be explored thoroughly by the Senate. 

Bork's narrow view of the First Amendment's guarantee of 

free speech would limit the rights of American citizens to free 

expression and to receive information. In a 1971 article in the 

Indiana Lav Journal, Bork took the position that only speech that 

1s "explicitly political" is protected by the First Amendment, 
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and he reiterated it 1n his 1973 confirmation hearings for the 

post of Solicitor General, •1 do think that the speech ~bout 

politics, ~peech about government ••• and so forth are the core of 

the First Amendment." Under this view, works of artistic, 

literary or scientific character would not receive First 

Amendment protection. In a 1984 piece in the American Bar 

Association Journal, Bork vrote that his interpretation of First 

Amendment protections had expanded to include, "many other forms 

of discourse, such as moral and scientific debate." However, 

Bork did not specify whether he would include artistic 

expression, and ~e did not elaborate on his current First 

Amendment theory. 

Even political speech is narrowly interpreted. In a 1984 

lecture to the American Enterprise Institute, Bork criticized a 

Supreme Court decision which upheld a young man's right to vear a 

shirt with a political slogan on the basis that the .Court 

improperly applied the First Amendment. He contended, "In a 

constitutional democracy the moral content of lav must be given 

by the morality o! the framer or the legislator, never by the 

morality o! the judge." 

Bork would move to limit access to information anytime the 

government contends it has a foreign policy interest in 

withholding information. He took this position in Abourezk v. 

Reagan, an important case currently pending before the Supreme 



Court involving the State Department's authority to deny visas to \ 

foreign visitors who have controversial viewpoints or ;epresent 

controvers~al governments. 

Bork's views on a broad range of civil rights issues and 

leg i slation predicated on the equal protection clause of the 

Fourteenth Amendment must receive careful scrutiny by the Senate. 

L In a 1963 article for New Republic, Bork opposed provisions of 

the Civil Rights Acts then under consideration, - that would 

require the desegregation of public facilities. In a subsequent 

letter, quoted at his 1973 Solicitor General hearing, he wrote: 

The proposed legislation, which would coerce one man to 
associate with another on the ground that his personal 
preferences are not respectable, represents such an 
extraordinary incursion into individual freedom, and 
opens up so many possibilities of governmental coercion 
on similar principles, that it ought to fall within the 
area where law is regarded as improper. 

b At that hearing, Bork recanted this viev, but the Senate should 

not overlook the fact that at a pivotal point in history when 

basic constitutional protections were about be given the force of 

law, Bork was outspoken in his opposition to such progress. 

Moreover, throughout his career, Bork continued to oppose 

rights and remedies for racial discrimination. He remained 

unchanged in his views about several other important civil rights 

\ concerns raised in the 1973 hearings. He rejected the "one man, 

one vote" formula set forth in Reynolds v. Sims (1964) as "too 

much of a straight jacket" and without •theoretical basis." He 
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1 challenged Harper v. Virginia Board of Elections, in vhich the 

Supreme Court struck down the poll tax as unconstitutipnal, as a 

decision unfounded on equal protection grounds. When questioned 

further by Senator Tunney about his current feeling whether 

Haroer had been correctly decided in light of its impact upon the 

welfare of the nation, Bork cavalierly replied, 

) 

I do not really know about that, Senator. As I recall, 
it was a very small poll tax, it vas not discriminatory 
and I doubt that it had much impact on the welfare of 
the Nation one way or the other. 

In 1972, Bork was the only law professor to testify in favor 

\ of the Nixon Administration's effort to curb remedies the Supreme 

) 

Court had held were necessary to remedy unconstitutional school 

segregation. Five hundred law professors said the legislation 

was unconstitutional. Later, as Solicitor General, Bork 

I 
1 

continued to oppose remedies for discrimination in schools and 

housing, once being overruled by Attorney General Levi when he 

sought to file a brief opposing black parents and stude~ts in the 

Boston school desegregation case. 

Bork's views apparently stem from his narrow inter?retation 

of the equal protection clause, which he refers to in a 1971 

Indiana Lav Journal article as the "Equal Gratification~ clause. 

Bork wrote that the clause requires Wformal procedural equality" 

and that wgovernment not distinguish along racial lines. But 

much more than that cannot properly be read into the clause." 
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Thus, Bork would not apply the equal protection clause to women 

or other minorities. 

Bork rejects the principle of a constitutional right to 
I . Jpr1vacy and would permit government to intrude on the 

fundamentally private aspects of the lives of Americans. Much 

has already been written about Bork's opposition to Roe v. Wade, 

the 1973 landmark c~se striking down state laws prohibiting 

abortion. In testimony before a Senate Judiciary subcommittee in 

1381, Bork flatly called the decision "unconstitutional" and 

continued that Roe "is by no means the only example of such 

unconstitutional behavior by the Supreme Courte" Bork's views go 

far beyond their implications for abortion rights, a politically 

polarizing issue. 

More important, Bork's rejection of any constitutional right 
( 

(' to privacy encompasses a 1965 decision of the Supreme Court that 

l struck down a Connecticut law banning the use of contraceptives, 

even by married people, in the home. Regarding that case, 

Griswold v. Connecticut, Bork stated in a 1985 interview for 

Conservative Digest: 

I don't think there is a supportable method of 
constitutional reasoning underlying the Griswold 
decision. The majority opinion merely notes that there 
are a lot of guarantees in the Constitution which could 
be viewed as guarantees of aspects of privacy •••• Of 
course, that right of privacy strikes without warning. 
It has no intellectual structure to it so you don't 
know in advance to vhat it applies. 
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As a judge, Bork has continued his campaign against the 

right to privacy. See Cronenberg v. Zech (1984). 

Bork has used the doctrine of standing and other 

jurisdictional, or access, questions to limit individual rights. 

Construing statutes and precedent as narrowly as possible, he has 

slammed the courthouse door on peonle seeking to redress 

governmental abuses. In eleven civil cases involving 

constitutional court access issues, Bork denied access in ten 

cases, according to a 1986 Miami Law Review article. Included 

v~re decisions denying a claim by noncustodial parents to a 

constitutional right to visit their children and a claim by the 

homeless that they have a right to. challenge shelter closings, a 

"wholly political decision." 

In VanderJazt v. O'Neill 699 F.2d 1166(D.C. Cir. 1983) and 

Barnes v. Kline 759 F.2d 21 (D.C. Cir. 1985)(Bork J.,dissenting) 

he outlined his limited view of standingo He advocates extreme 

deference by the judiciary to legislative and administrative 

bodies, regardless of the impact on individual rights. 

Every time a court expands the definition of st~~ding, 
the definition of interests it is willing to protect 
through adjudication, the area of judicial dominance 
grovs and the area of democratic rule contracts. 759 
F.2d at 58. 
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Taking this position, Bork abdicates his proper role as a federal 

judge in ~rotecting the rights of the individual and minorities 

against the majority. 

Bork's adhe r ence to woriginal intent" 1s a vehi~le for 

allowing exe cutive power and majoritarian views to limit 

individual rights, without recourse to the courts. An original 

proponent of what Attorney General Edwin Meese has called the 

· "doctrine of original intent," Bork considers himself an 

"interpretivist" or "intentionalist." 

Adherence to this doctrine of original intent gives Bork the 

intellectual vehicle to justify overturning Supreme Court 

precedent he believes to be inconsistent with that intent. 

"Though we are obligated to comply with Supreme Court precedent, 

the ultimate source of constitutional legitimacy is compliance 

with the intentions of those who framed and ratified our 

constitution." Barnes v. Kline 759 F.2d 21, 56 (D.C. Cir. 1985) 

{Bork, J. dissenting) And, •constitutional doctrine should 

continually be checked not just against vords in prior opinions 

but against basic constitutional philosophy." Id. at 67. 

Given this philosophy, it is likely that Bork vould seek to 

restrict, if not overturn, decisions based on recognized 

individual rights, such as the right of privacy and equal 

protection guarantees, vhich he has criticized, but vhich are 
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regarded as fundamental today. Bork's narrow view o! the role of 

courts would upset the carefully crafted system of che~ks and 

balances created by the Constitution. 

Bork's participation in the "Saturday Night Massacre" raises 

c questions about his judgment and willingness to endorse 

government attempts to sidestep the rule of law. In 1973, as 

acting Attorney General, Bork participated in the infamous 

"Saturday Night Massacre," firing Watergate special prosecutor 

Archibald Cox. Attorney General Elliott Richardson resigned 

rather than fire Cox and Deputy Attorney General William 

Ruckleshaus was discharged for failing to fire Cox. Bork's 

action violated the Department of Justice charter establishing 

t the special prosecutor, under which Mr. Cox could be removed only 

for "extraordinary impropriety." It was later found to have been 

illegal by a federal district court. Judge Gesell wrote: 

In the instant case, the defendant abolished the Office 
of Watergate Special Prosecutor on October 23, and · 
reinstated it less than three weeks later under a 
virtually identical regulation. It is clear that this 
turnabout was simply a ruse to permit the discharge of 
Mr. Cox without otherwise affecting the Office of the 
Special Prosecutor -- a result vhich could not legally 
have been accomplished while the regulation was in 
effect under the circumstances presented in this case. 
Defendant's Order revoking the original regulation was 
therefore arbitrary and unreasonable, and must be held 
to have been without force or effect. 

In his 1982 confirmation hearing, Bork justified his action 

by saying, •I had a moral choice to make, not encumbered by the 

charter." Bork said that firing Cox did not hamper the 
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investigation of the -Special Prosecutor's office and that Cox was 

going to be ~ired vhether he did it or not: •There vas never any 

question that Mr. Cox, one way or another, was going to be 

discharged." 

Mr. Bork chose to follow a President vho sought to obstruct 

justice rather than follow the rule of law, and he rationalized 

his actions on the basis of a technicality~ Particularly in 

these times of turmoil created by the actions of this 

Administration in the Iran Contra scandal, Mr. Bork's actions 

raise serious questions about the extent to which he, as a 

justice on the nation's highest court, vould require the federal 

government to adhere to constitutional and other legal 

limitations. 

Judge Bork's record on constitutional and civil liberties 

suggests that he vould reverse many of the gains in rights and 

liberties von in this century. In rights o! citizens to keep 

government out of their private lives, to exercise their rights 

to free speech, and even to look to the courts to uphold their 

rights, Judge Bork's views and rulings represent a radical 

departure from those of Justice Powell. He would undo much of 

the vork of the Warren and Burger Courts in protecting the rights 

of citizens. 
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The Senate's Right 
To Reject Nominees 

By Herman Schwartz 

·WASHINGTON 

E
ery President tries to 
shape the United 
States Supreme Court 
to realize his special ' 
constitutional vision. 
The Constitution au­

thorizes him, and his oath virtually 
obliges him, to do so. And this is what 
President Reagan is trying to do by 
nominating Judge Robert H. Bork for 
the Court's latest vacancy. · 

But the Constitution entitles the 
President only to try, not necessarily 
to succeed. The Framers divided the 
appointment power between the 
President and the Senate, just as they 
divided the treaty power. This shar­
ing, which in the late Senator Sam Er­
vin's words, made "the Senate's role 
. . . plainly equal to that of the Presi­
dent," was one of the many hard­
fought compromises that made the 
Constitution possible. 

Accordingly, if a Senator thinks a 
nominee will undermine his concep­
tion of the Constitution, the Senator 
has exactly the same right and duty 
as the President to protect his con­
ception. It is not just a question .of 
whether the candidat~ had high 
grades in law school or is a good and 
honorable lawyer. As Chief Justici! 
William H. Rehnquist said almost 30 
years ago, a candidate's views of the 
equal protection and due process 
clauses are equally important. 

That this is precisely what the 
Framers intended was made clear 
right from the start and by those who 
probably. knew 
best those 

Three of Lhe 14 no-votes were sign­
ers of the Constitution, including Oli­
ver Ellsworth,. a key figure at the 
Philadelphia convention, familiarly 
known as the father of the Federal ju­
diciary, imd a future Chief Justice 
himself. He surely knew a Senator's 
proper constitutional role. 

The Rutledge episode is not unique. 
The Senate has rejected almost 20 
percent of Presidential Supreme 
.Cou,rt nominees, and 'an even higher 
pr6portion before 1900. 

Ideology and politics often played a 
role in _these rejections. In 1968, for 
exampl.e, 19 Republican Senators, in­
cluding Howard H. Bakei: Jr. and 
Strom Thurmond of South Carolina, 
declared they would vote against 

- . 
President Lyndon B. Johnson's nomi­
nation of Abe Fortas as Chief Justice 
because Mr. Johnson was in his final 
year of office and they thought a new 
President - a Republican, they 
hoped - should be allowed to make 
that choice. 

Equally important in the attack on 
Mr. Fortas was his liberalism. Con­
servatives like Sam Ervin of North 
Carolina, Mr. Thurmond, John L. Mc­
Clellan of Arkansas and Everett M, 
Dirksen of Illinois lambasted Mr. 
Fortas for his views on law enforce­
ment, obscenity, free speech, capital 
punishment, Federalism and many 
other issues. 

They were constitutionally entitled 
to do so, whether they acted wisely or 

·present at the 
creation. 

On June 29, 1795, 
John Jay, Chief 
Justice of the 
United States, re- . 
sfgned to become 
Governor of New 
York. President 

A history of 
. 'no' to Court 
appointees. 

George Washing-
ton offered the Chief Justiceship to 
South_ Carolina 's John Rutledge, one of 
the most distinguished lawyers in 
America. With a popular President be­
hind him, and a Federalist Senate, con­
firmation should have been easy. 

And it would have been but for one 
thing. The controversial Jay Treaty 
with England had been ratified by the 
Senate just a few weeks earlier, and 
support for the treaty had become a 

1 litmus test of true Federalism. Mr. 
Rutledge, however, had attacked the 
treaty. Angry Federalist leaders 
urged the President to drop Mr. Rut­
ledge. The President refused. Never­
theless, the Senate rejected the nomi­
nee, 14-10. 

not. Constitutional experts of all per­
suasions agree with Prof. Charles L. 
Black Jr. of Columbia Law School that 
"in a world that knows that a man's 
social philosophy shapes his judicial 
behavior, that philosophy is a factor in 
a man's fitness" 'to be a judge. 

Of some 27 rejections or withdraw­
als under fire, more than one-third . 
were for ideological reasons. James 
Madison's nomination of Alexander 
Wolcott in 1811 was rejected, 24-9, be­
cause Mr. Wolcott was considered too 
partisan. James Polk's nomination of 
George Woodward in 1845 failed, 29-
20 (despite a 21-month vacancy on the 
Court), because of Mr. Woodward's 
anti-immigrant attitudes. 

Similarly, several of Ulysses s. 
Grant's appointments were turned­
down for their views on such issues as 
civil service. A nominee's views on 
slavery were crucial in at least two 

·instances. In 1930, the Senate rejected 
Chief Judge John 
Parker of North 
Carolina because 
of antiunion rul­
ings and antiblack 
remarks. 

None of these 
failed candidacies 
was challenged 
for lack of profes­
sional or ethical 
qualifi'cations. In 

recent years, however, Senators have 
tended to overlook all but the most ex­
treme ideological aberrations. The 
very conservative Antonin Scalia and 
Sandra Day O'Connor were virtually 
unopposed. No one ever seriously 

· tnought that either threatened to sub­
vert the Constitution. 

The nomination of Judge Bork 
poses just such a threat, however. In 
almost eyery co·ntext - remedies for 
racial discrimination such as busing 

. and affirmative action, access to the 
courts, abortion, contraception, 
women's rights, state neutrality in 
religion, proteetion for fre~ expres~ 
sion, constitutional protections for the 
accused - Judge Bork has con­
demned the Supreme·court's efforts. 
His conception of the judic,ial function 
as controlled by the original intent of 
the Framers would keep the Constitu-
• tion in k11ee breeches and livel'y. 

President Reag~n. of course, 
shares Judge· Bork's views, and that 
is one powerful reason why he nomi- , 
nated Judge .Bork. Others, however,, 

. believe that this i~eology threatens 
what Associate Justice Lewis F. Pow­
ell Jr. - whose retirement created 
the vacancy - called the "irreplace·­
able value" of judicial review in a 

. democratic society: "Protection 
[for] the constitutional rights and 
liberties of individual citizens and mi­
nority groups." 

Each Senator must decide inde­
pendently whether confirming Judge 

· Bo.rk will preserve that "irreplace­
able value." For two centuries, Sena­
tors have consistently made such 
judgments and for good reason - the 
Constitution demands it. L J 

Herman Schwartz is professor of con­
stitutional law at the American Uni­
versity and editor of a recent book on 
the Supreme Court under Chief Jus­
tice Warren E. Burger. 
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Robert Bork Is Just What Reagan's Been Looking For 
8] Lincoln Caplan 

f Robert Bork fills Lewis Powell's seat on 
' the Supreme Court, Ronald Reagan will 

fina lly put the ideological stamp on the 
·:ourt that conservatives have vearned for 
since Earl Warren became chief justice. 

The Reagan view of "judicial restraint" -
which is really right-wing activism-will re­
place the traditional restraint practiced by a 
line of justices from Felix Frankfurter and 
John Harlan down through Powell. To return 
,he court to the limited role that the president 
and Bork say they believe the Constitution 
defines for it as a fina l check against the ex­
cesses oi the majority, the prospective justice 
seems likely to forsake the restrained reason­
ing once associated with legal conservatives, 

For 20 years, as a professor at Yale Law 
School, solicitor general, acting attorney gen­
eral, a practicing lawyer and a federal appeals 
court jud ge , Bork has warned about the threat 
to the Republic posed by the "imperial judi­
ciary," and by the transformation of the Su­
preme Court into a "naked power organ." Ex­
cept in the limited instances where the Con­
stitution explicitly empowers judges to pro­
tect the rights of citizens, Bork insists they 
should not. He takes a grudging approach to 
the safeguards of liberty in the Bill of Rights, 
and otherwise believes that Congress should 
make the laws, not unelected judges, and that 
any judicial ac tion beyond the bounds clearly 
marked by the Constitution is a form of law­
lessness. 

A year and a half from the end of Ronald 
Reagan's presidency, this is no longer a star­
tling view of constitutional law. What is notable 
Jbout Bork's approach is the extreme manner in 
which he pursues it. Bork has cultivated the 
reputation of a moderate conservative, but he is 
cot. Comparing him with the man he was picked 
to succeed makes this point. Where the conser­
vative Powell honored precedent even if it 
meant upholding a liberal policy, Bork is not 
likely to be so respectful. 

In close cases about major social issues 
where his vote was decisive, Powell fit the 
model of some of this century's great propo­
nents of judicial restraint. They believed that 
the Constitution is filled with ambiguities, 
.:ompromises and internal tensions, and that 
when the Constitution itself gives little guid­
ance on how it should be interpreted, the 
techniques they used to reach decisions were 
as important to their judicial philosophy as the 
decisions themselves. 

The most dramatic example of Powell's de­
votion to the judicial craft involved the right to 
abortion. In a 1983 case, the Reagan adminis­
tration filed a widely publicized brief attacking 
the landmark holding of Roe v. Wade. Powell 
responded by departing from his usual gentility 
and writing a majority opinion that sternly lec­
tured about the legal doctrine of stare decisis­
abiding by precedent. According to Powell, fol­
lowing a principle laid down in a previous case 
that is like the one before the court "is a doc­
trine that demands respect in a society gov­
erned by the rule of law." 

Bork's most publicized opinion as an ap­
peals judge indicates that he does not feel 
constrained by precedent, as Powell did. In a 
circuit court case about homosexuality, Bork 
raised legal eyebrows with his assertion in his 
majority opinion that the constitutional right 
to privacy articulated by the Supreme Court 
in Roe v. Wade did not extend to a protection 
of homosexuals from discrimination. Accord­
in·g to Ronald Dworkin, a respected legal phi­
losopher · who teaches at 0xfotd · and- New · 
York University, Bork demonstrated a "bla-
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His 'judicial restraint' amounts to right-wing activism 

Robert H. Bork 

tant distaste for ordinary legal argument" and 
ignored the obligation of appellate judges "to 
respect Supreme Court decisions by trying in 
good faith to identify and enforce constitution­
al principles" in new cases. 

To Dworkin, as to other observers of 
Bork' s career as an appellate judge, the "mes­
sage is clear enough: If the Supreme Court 
acts in a way Bork thinks wrong, he will not 
apply its decisions in a principled manner." 
Some of Bork's colleagues on the bench have 
repeated this assessment of his opinions in 
cases about topics as technical as rate-making 
and as profound as the separation of powers 
among the three branches of government. 
Some have also accused him of the act that he 
claims to abhor-judicial legislation, or what 
he calls "unlimbering the ultimate malediction 
of legal debate." · 

U.S. Circuit Court Judge Carl McGowan, 
who has earned a reputation as a Powell-type 
judge in his 24 years on the bench, criticizes 
another Bork opinion, a dissent that Bork con­
siders his most significant judicial writing, as a 
"sweeping view'' that flatly contradicted estab­
lished Supreme Court precedent. The case 
dealt with whether members of Congress have 
standing to sue the president in federal court. 
Bork said no, and under his inflexible view no 
member or even Congress itself could challenge 
the constitutionality of the executive branch's 
actions in the Iran-contra affair. 

Bork has long displayed a taste for contro­
versy. He attended the Universi ty of Chicago 
Law School during the rise of the conserva­
tive, free-market movement in economics 
labeled the Chicago School , and left behind 
what he calls the "liberal-socialist" leanings of 
his youth. Chicago·waS' the first university to 
hire an economist on a law school faculty, and 
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Edward Levi, who was then law school ·dean 
and later became attorney general, taught an 
antitrust course with economist Aaron Direc­
tor in which they used economic theory to 
rebut the law's traditional antitrust doctrine. 

Bork recalled, "A lot of us who took the 
antitrust course or the economics course un­
derwent what can only be called a religious 
conversion. It changed our view of the entire 
world." He made his early reputation by ar­
guing that antitrust policies meant to spur 
economic efficiency often did just the oppo­
site, and he was a charter member of the 
powerful legal movement known as "Law and 
Economics." The movement's focus on the 
impact of laws instead of on legal reasoning is 
revolutionizing the way judges and scholars 
do their work. 

Bork became famous in 1973 when he 
followed Richard Nixon's orders and 
fired Archibald Cox as Watergate spe­

cial prosecutor during the so-called Saturday 
Night Massacre. Bork knows that, for many 
people concerned about the integrity of the 
law, his compliance with Nixon's order 
marked him as an "apparatchik" (Bork's 
word), because he had dismissed a man who 
had · been chosen to help reaffirm the rule of 
law and who, in so doing, had challenged 
Nixon's presidency. 

But, as Bork told the Senate during a 1982 
hearing on his norr.ination to the U.S. Court of 
Appeals for the District of Columbia Circuit, 
he was only doing his duty when he fired Cox. 
As solicitor general, he was the last official in 
line to succeed to the attorney generalship, 
once Elliot Richardson ·and William· D: Ruck­
elshaus resigned rather than fire Cox. If Bork 

had resigned, he argued in his own defense, 
Nixon undoubtedly would have appointed 
someone from outside the Justice Depart­
ment-probably from the White House 
staff-to take charge , and the department 
would have been crippled by a mass resigna­
tion of career attorneys. 

In an interview in 1985, Bork referred to 
what he did in Watergate as resolving the 
"tension between legal principle and political 
expediency." Earning a reputation for bril­
liance, practical savvy and contrariness-and 
for a sense of humor that some call ironic and 
others cynical-he has made a career oi 
shrewd resolutions such as this one where his 
explanation of why he did what he did makes 
it hard to discount his point of view and, at the 
same time, suggests that it would be risky to 
predict what he might do the next time 
around. He prides himself on finding an ac-· 
ceptable line between seemingly irreconcil­
able views. 

Shortly after Attorney General Edwin , 
Meese III introduced his notion of a "jurispru-­
dence of original intention" in a series o( 
speeches in 1985, Bork addressed the same 
subject himself. "I want to demonstrate that. 
original intent is the only legitimate basis for 
constitutional decision," he stated in a speech. 
at George Washington University. Unlike oth­
er Reagan conservatives who joined manyc 
mainstream ·schola'rs in giving the attorney­
general low marks, he expressed generaL 
agreement with Meese. 

But Bork offered an example defining an, 
important area of disagreement: In the in­
stance of a part of the Constitution, such as. 
the commerce clause, where the court has.. 
followed one interpretation long enough for­
citizens to rely on it extensively, and a change-­
would disrupt American life, Bork felt bound 
to follow that interpretation, even if he be­
lieved it departed from the framers' origina1' 
intent and was wrong. 

When Bork resolves the tension between a, 

legal principle and some political expediency, 
he often rejects the techniques of restrained 
reasoning to bring about a conservative po­
litical result. Since he has weighed in on the 
Reagan side in almost every social controver-­
sy whose outcome will be determined by his 
r ise to the court, especially abortion (he reg­
ularly calls the Roe decision "unconstitution-· 
al"), it is easy to argue that Bork's conserva­
tive politics have dictated his expedient 
choices, and that the main role principle has· 
played in his judgments is as an after- the-fact 
rationalization. · 

He has been campaigning for the Supreme 
Court for almost 20 years (he wrote "Why I 
Am for Nixon" in The New Republic in 1968), 
and his record is clear: against· key provisions 
of the Civil Rights Act of 1964, in favor of a 
congressional limit on the use of busing as a 
tool of school desegregation in 1972, critical 
of Justice Powell's landmark endorsement of 
affirmative action in the 1978 Bakke case (the 
opinion Powell says he's proudest of in his 
court tenure), 

Replacing Powell with Bork promises a sea 
change in American law. It is great enough to 
warrant an unusually careful inquiry that will 
leave no doubt about what Bork stands for 
and help the Senate decide whether he is the 
right person for the Supreme Court today. ■ 

Lincoln Caplan, who writes regularly for The 
New Yorker, is the author of the forthcom­
ing "The· lentil Justice;· The Solicito..C;tinerar 
and the Rule of law." 
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FOUNDATIONS OF FEDERALISM 

Federalism and Gentrification 

Judge Robert Bork 

I noticed that without discussion, a very broad title has 

been given tQ this: Foundations of Federalism. I have no 

intention of talking about that but we will think of some 

way in which it ties in. The brevity of the remarks that I 

have, which is merciful, is accounted for by the difficulty 

I have in finding anything new to say about federalism and 

my deep regret, which you may shortly share, that you did 

not chose another topic. But I will talk a little bit about 

the prospects for federalism in the federal courts and that 

-- - is a quite mixed prospect. 

As we know, under the onslaught of the New Deal the Supreme 

Court virtually gave up federalism as a limit upon the 

powers entrusted to Congress under Article 1, Section 8. 

That surrender seems permanent to me, at least for a long 

time, and I used to inveigh against it in class--the fact 

that the Court had stopped enforcing federalist limits. 

That does not mean, however, that I thought it entirely 

appropriate for the Court suddenly to reawaken and begin to 

enforce federalism at a time when I was Solicitor General, 

so that I became the first Solicitor General in forty years 



to lose a Commerce Clause case, which is a little bit like 

bejng the first NFL team to lose to Tampa Bay. And that was 

New Orleans, so you see the depth of the disgrace. 

Despite my professional chagrin, I agree at least with the 

impulse that produced the result in National League of 

\ Cities v. Usery, the case I lost, which was the invalidation 

of the amendment to the Fair Labor Standards Act that applied 

wages and hours provisions to the employees of state and 

local governments . But I doubt that the case has much 

generative potential. I doubt that it does more than express 

an impulse because there is no doctrinal foundation laid in 

the case for the protection of state rights or state powers 

..to govern, and therefore, I doubt that it is a generalizeable 

instance. 

~ The opinion, as you may know, by Justice Rehnquist, claims 

, that it is one thing for the federal government to displace 

a state's laws on particular subjects but quite another to 

regulate the state's activities themselves. Now that di stinc-

/ tion, if it i• one, is unrelated to the concerns of federal­

ism because it is entirely possible to strip a state of all 

of its sovereignty either way, either by regulating the 

state itself or by displacing its policy making function 
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with federal law. Besides that, the federal government, as 

Justice Stevens' dissent makes plain, regulates states in 

\' many ways already that the Court will not declare unconstitu-

tional . So that if the distinction offered by Justice 

Rehnquist for the majority is relevant, it has already been 

collapsed. Now the Court remains hobbled . 

As you do know, Justice Rehnquist and Chief Justice Burger 

have been attempting to preserve state autonomy wherever 

possible, but it is a kind of guerrilla warfare. They have 

not been able to articulate any generalized standard by 

which they delineate the outer boundaries of federal power 

and the proper scope of state power and I doubt that they 

ever will arrive at one. I do not think the subject matter 

allows of it, and if it does allow of it, it would have to 

be a formula that could control the spending power and the 

taxing power as well. It seems unlikely that the Court will 

do that. So I think that for the time being, with the Court 

made up as it is, it will continue on an ad hoc course. Its 

only alternative is once more to abandon the idea of protect-
•- .i...,; 

ing stat~- sovereignty, and that seems to be unjustifiable 

too. So I think we are in for a period of murky control. 

I actually wanted to talk more about an area in which the 

threat to state sovereignty comes from the Court and not 
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from con9ressional powers. This is what I referred to in 

the title of this talk as the "gentrification" of the Consti­

tution. 

We now have a Court--and I think it is not improper to say 

it--we have a Court which is creating individual rights 

which are not to be found in the Constitution by any standard 

method of interpretation. The Court itself, from time to 

time, admits that, and more significantly the defenders of 

the Court's performance admit it. That is, there is now an 

enormous industry in the law scho.ols of faculty members who 

are writing articles explaining why it is proper for a court 

to create rights that are not to be found anywhere in the 

Cons ti tut ion. As you know, John Ely has been writing 

books, Ronald Dworkin, Michael Perry is coming out with one. 

Harry Wellington has written on it . Charles Black. So that 

there is this enormous body of opinion supporting what they 

call "noninterpretivist review", encouraging the courts or 

trying to justify what the courts are in fact doing. 

Now what this theoretical apparatus does, and what the 

courts are doing--what the theoretical apparatus is designed 

to justify--is in fact to create new consti tutiona_l values 

which are nothing more than the imposition of upper middle 
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class values on the society. It is not surprising, once you 

begin to create new values, that that happens, because 

judges are drawn by and large from the upper middle class, 

or if they do not come from there originally, they become 

acculturated in the process of their education. 

In addition to that, the two most powerful institutions to 

which courts respond have particular class values. To talk 

about social class in the United States makes us all uncom­

fortable, but the fact is that social class is one of the 

most important facts of our national politics. The institu­

tions to which the Court responds are the press and the law 

school faculties. Those are the people they talk to; those 

are the people who are responsible for the reputations of 

individual judges. If you are a judge, I think even though 

you do not know it, you are quite likely to begin to tilt 

somewhat because you get reinforcement, if you go one way, 

from the press and the law school faculties, and you get 

heavy critic ism if you go the other way. 

The composition _of the press is quite well known. The 

magazine Public Opinion recently did a survey and as you 

might expect, the personnel of the media are heavily what 

one might call "left liberal". In every election since 1968 
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or even earlier, over eighty percent often well over eighty 

percent, of the press voted for the democratic candidate. 

That is, in every election, it is a landslide among media 

personnel. In addition to that, their values, as measured 

in this survey, are quite egalitarian and permissive. I do 

not think you have to be around law schools long to understand 

that law school faculties tend to have the same politics and 

values. 

To the degree that courts respond to these two institutions, 

and they do, you have a reinforcement. If they are going to 

create new constitutional values, they will turn out to be 

the values of that class and they will not be the values of 

the blue collar class or the rural South or a variety of 

other groups you can think of . Indeed, if you look at the 

writings of the professoriate in this debate about what it 

is that justifies a court in creating new constitutional 

values, you will see what they want. They want sexual 

freedoms; they want freedom for abortion; they want the 

death penalty outlawed and so forth and so on . They want 

every kind of expressive behavior, or any kind of behavior 

that can remotely be called expressive, protected by the 

First Amendment. 

6 



That, in fact, is the way the Court is going. So we have 

seen, in the last twenty-five years, a radical expansion of 

the First Amendment. We have seen a radical expansion of 

the Equal Protection Clause, which Holmes was once able to 

characterize accurately as the last resort of constitutional 

argument, but now it is the first resort of constitutional 

argument. We have even seen the resurrection of substantive 

due process. 

This dramatic expansion of constitutional rights results in 

the nationalization of moral, social and political values. 

From a constitutional prospective, that is quite odd because 

matters such as abortion, public school discipline, drinking 

ages, acceptable sexual behavior and the like have always 

been considered, throughout our history, as matiers for the 

local police power reserved to the states. It is conventional 

and correct to question the legitimacy of judicial incursions 

into these fields because they were previously thought 

committed to democratic choice . 

It is also possible to question not merely the shift from 

democratic to judicial governments, but the shift from local 

to national standards . There is no uniform national consensus 

concerning the moral standards that are now being imposed by 
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the judiciary. That would not matter if the Constitution, 

properly interpreted, required the imposition of such stan­

dards, but as I have said, it is now a trucid fact, and it 

is admitted in the academic debate on both sides, that the 

question of whether or not a particular value result is 

rooted in the Constitution is one that is no longer central 

to the inquiry of the courts. 

To anyone who knows the academic world, it comes as no 

surprise to discover that most of the writers on this topic 

regard it as naive, passe and probably displaying bad motiva­

tion to suggest that today's majorities and legislatures 

ought not to be denied the power to govern unless the Consti­

tution itself, fairly construed, makes the choice. That is, 

the liberty of free men, among other things, is the liberty 

to make laws, which is increasingly being denied. I suqgest 

to you, therefore, that we are seeing not merely a shift 

from democratic to judicial rule, but a shift from local, 

di verse moral choices to a nationalization of morality 

through the creation of new constitutional rights. Because 

these new constitutional rights reflect the values of one 

class, I think it is proper to call it the gentrification of 

the Constitution. 
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Roe v. Wade is the classic instance. The court there nation--- -- - . 

-
alized an issue which is a classical case for local control. 

There is simply no national moral consensus about abortion, 

and there is not about to be. But the Court, by nationaliz­

ing that issue, has now taught both sides to seek a resolu­

tion at the national level. The strong opponents, on both 

sides, want to keep it at the national level because they 

want a flat rule and that promises to be an enormously 

divisive political issue for that reason. It is an issue 

that really ought to be back in the states. But it is only 

one case in which the Court has served as a nationalizing 

institution and I think here, even more than in the area of 

economic regulation, when the court nationalizes morality by 

making up these constitutional rights, it strikes at federal­

ism in a much more central way. 

There is no reason to think the trend has stopped. If you 

think where we were twenty-five years ago when these rights 

had not expanded and morality had not been nationalized and 

centralized nearly to the degree that it has been now, you 

can imac;ine where we may be twenty-five years from now, 

particularly if the propriety of what the Court is doing is 

not severely questioned, and particulary if the debate about 

noninterpretivist review is not won by those who think that 
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adjudication, because we are training faculty members and 

law students in noninterpretivist expansive modes of judicial 

review. It is an intellectual debate. Perhaps it can be 

won. If it is won and the Court returns to its rather more 

modest role with respect to morality, then we will have the 

possibility of continuing federalism in the area; otherwise 

not. 

10 



Questions and Answers 

Judge Bork and Mr. Fried 

Mr. Calabresi: Are there any questions for Judge Bork or 

Professor Fried? 

Q. [ Unintelligible on tape] 

A. Mr. Fried: That is a very optimistic and hopeful 

suggestion and as I think about it, I hope you can infect me 

with your optimism and then I would be lead to agree with 

you. I hope that is so. I worry because I see many examples 

where it is not so because after all, ~ajorities do have a 

tendency to tyrannize and to tyrannize not only in respect 

to issues such as sexual freedom, but also in respect to 

such issues as economic liberty. Majorities sometimes tend 

to tyrannize in imposing a measure of equality from which 

they think they will benefit but in fact as a result of 

which all suffer. The returns are not in. I am a little 

bit lea■ sanguine than you are. Perhaps you are right. 

Judge Bork: If I may comment upon that, I think our history 

demonstrates in fact that people do move or that federalism 

has been a way to keep them from escaping conditions they do 



not like. The great racial migrations in this country were 

in large part people escaping from local laws that they 

£ound tyrannical. In other areas, the movement for federal 

law has come from the fact that Wisconsin would enact what 

they regarded as a progressive statute and found their 

businesses leaving . In :orde.r to prevent .what they called 

the "free ride", they went for federal law, to enlarge the 

unit so that people could not escape it. 'This escaping 

through keeping the jurisdiction which governs small so that 

it is possible to escape without enormous cost, has always 

been an important aspect 0£ American freedom. 

Q. [ For Judge Bork regarding the prospect for Board of 

Education, Island Trees Union Free School District No . 26 v. 

Pico, No. 80-2043, argued before the Supreme Court March 2, 

1982 (SO U.S.L.W . 3751), involving authority 0£ local public 

school board to remove books that it finds objectionable 

from school libraries. ] 

A. Judge Bork: I have no idea which way they will go. 

seems to me they will be highly conflicting about that. 

It 

I 

do not know what it means to say that you cannot ban books 

because I do not know how you know whether people are banning 

books. They have to use their resources in some · way and 
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make choices. I do not know how one knows why they did not 

buy a particular book. 

Q. [ Question is removing books already there. ) 

A. Judge Bork: In ten years that will be a problem that 

will pass because the books will be gone and then the question 

is what do you replace. I do not know what they are going 

to do. 

Q. It seems to me that the question that has been posed 

between [Judge] Bork and Professor Fried is whether it is 

enough to permit movement from state to state to assure that 

diversity or whether there is a role in the national govern­

ment, and perhaps in the courts as well, to make sure that 

there is movement and change within the local jurisdiction~ 

In a way, that is posed by questions like the one-man-one­

vote. One-man-one-vote, if it is carried as far as the 

Supreme Court did ... [Tape change] change which would allow 

current local values to win out. That would have been an 

appropriate national intervention to assure local change. 

The question is whether there are not other things of that 

sort which the federal courts could do. Since they now do 

not have doctrines to permit them to do that, they tend 
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instead to go beyond and establish the national point of 

view. For instance, one could have viewed an appropriate 

solution to the Bakke case as a statement that this was an 

undue delegation of power at the local level, that perhaps 

affirmative action could have be•n constitutional if the 

State of California had done it directly at the state level. 

But instead, they delegated the power to some boards of 

trustees who delegated it further. There was none of the 

kind of responsiveness that Professor Fried was asking for. 

What I am asking, really , is whether the thing can be polar­

ized quite as simply as you do, Bob, or whether what we 

should not be trying to do is to get the federal courts to 

develop the kinds of doctrine, anti-monopoly laws, which 

would allow local government to be opened not only by having 

people move from one state to another, but by having them 

throw the rascals out. 

A. Judge Bork: This constant use of the antitrust laws as 

an ideal to which we should repair worries me . I do not 

know why one must assure change for its own sake anyway, but 

the idea of allowing local majorities to govern, which is 

what Justice Stewart would have allowed in the Colorado 

case--"Show me that the majority can reapportion and I will 

allow almost any reapportionment that a majority chooses"--
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is fine, but all you are talking about there is a court that 

keeps democratic processes open and that really could act 

under the Guarantee Clause, if you can use the word "guaran­

tee". The Republican Form of Government Clause is really 

the clause they ought to have addressed in those cases. I 

did not follow the rest of your argument very clearly; that 

part I agree with. 

Q. Delegation doctrine. Charles Black has suggested this. 

There might be a federal right in some areas to have a 

reconsideration at the local level of some significant issue 

but there might not be a federal right of what that recon­

sideration might be. For example, rather than saying "there 

is federal prohibition of the death penalty", there is a 

federal right, somehow, that issues as significant as the 

death penalty be reconsidered by local legislatures. That 

is pushing it quite far, but that would allow an opening up 

of the process in a way that .... 

A. Judge Bork: It is quasi-Jeffersonian. There is some 

virtue in inertia. People do not have to be agitated all 

the time about issues and told to reconsider everything. If 

a legislative majority has won and you have reached a period 

of stability and there is not enough agitation or strength 
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in an open political body which has the capacity to do it, 

to force a reconsideration, I do not see why the court 

should agitate the situation by forcing a reconsideration. 

Q. If you put it in terms of straight politics, if your 

choice is between a situation in which the court is upset by 

seeing that a current majority does not seem to be able to 

have its own will at the local government level (with all 

the institutions - of representative government open), what 

tends to happen is that that court uses the Constitution at 

the federal level, thus imposing the centralized value, 

while if it had available to it a way of pressuring the 

state, it might be more willing to .... 

A. Judge Bork: But that is a second best solution. What 

you are suggesting is that the courts are unable to keep 

their hands off when they should and therefore, they ought 

to go only half way instead of all the way. I think it 

would be better if they just kept their hands off. 

Q. You are more optimistic than I. 

A. Judge Bork: No, I am not optimistic. 
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Q • ••• How do you distinguish majority tyranny and simply 

losing a vote in the Senate, which is something that our 

counterparts on the left do not seem to be able to do, and 

is not majority tyranny a much preferable solution, since it 

can be undone reasonably easily, than judicial tyranny? 

A. Mr. Fried: I suppose a tyranny which can be readily 

undone is obviously preferable to one that cannot. How can 

one object? How can one disagree with that proposition? To 

minimize the possibilities of a majority tyranny, at this 

point, strikes me as simply Panglossian. I just cannot 

understand how one can do it. There is such a problem. 

Majorities can tyrannize. What the questioner raised is, 

"Well, yes, but perhaps the best guarantee against that is 

this freedom to pick up and move." It is very interesting 

that Constant was a remarkable man, and a colorful figure in 

many ways. He was also a novelist and was one of the earliest 

defenders of the virtues of what is today called the "multi­

national corporation", because he pointed out that the 

liberty of the moderns, and this may be along the lines that 

you are raising, is greatly facilitated by the fact that 

wealth today, and that was at the beginning of the nineteenth 

century, had more and more begun to take the form of money, 

while in the days of the ancients, wealth was in the form of 
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land. That meant that people who were tyrannized could not 

pick up their resources and leave, but today, and that was 

true then, they could put their resources in their back 

pockets and cross the border, as he did several times himself, 

first during the revolution, and then with Napoleon, and so 

on and so forth. The idea that money could cross borders 

rather easily, he thought, was a way of disciplining tyranni­

cal majorities. I suggest Constant to the lobbyists and 

other defenders of multinational corporations because that 

is, of course, a point that might be made in their favor as 

well. 

Q. [Nationalization of morality--even the defenders of 

noninterpretivism are not happy with Roe, and the only other 

example I can think of is Pacifica Foundation Y.:.. FCC, which 

I take it you think was wrongly decided, since it represents 

the nationalization of morality. ] 

A. Judge Bork: My point was that any time you go outside a 

fair reading of the Constitution from its text, its history, 

its structure and so forth, to create new rights, not only 

do you get a nationalization of morality, but you get the 

imposition of upper middle class, college educat~d, east­

west coast morality. 
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A. But I took it you were arguing from recent history, and 

not potential. 

A. Judge Bork: Griswold v. Connecticut, all the sexual 

freedom cases. They have gotten to the point now where the 

Fifth Circuit--! forget which state it was passed a statute 

that if a wife was going to have an abortion, she had to 

tell her husband and listen to him. He did not have a veto 

but he got a right of a hearing on the thing. Naturally, 

some doctor sued to knock that out because it was an invasion . 

of her privacy to have to tell her husband she was going to 

have an abortion. Of course, the court said "we have to 

consider the right of privacy against the right of procrea­

tion", which the husband has. That is another made-up 

constitutional right; that is nowhere to be found. This 

court winds up legislating in this area with two entirely 

made-up constitutional rights. This is a process that is 

going on. It happens with the extension of the Equal Protec­

tion Clause to groups that were never previously protected. 

When they begin to protect groups that were historically not 

intended to be protected by that clause, what they are doing 

is picking out groups which current morality of a particular 

social class regards aa groups that should not have any 

disabilities laid upon them. They do it through the exten-
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sion of the First Amendment to all kinds of behavior that 

-
one would not have thought implicated the values of free 

speech. All of these are nationalizations of morality, not 

justified by anything in the Constitution, justified only by 

the sentimentalities-or the morals of the class to which 

these judges and their defenders belong. 

Q. Everyone has pretty well agreed that people should not 

be allowed to starve. [That some level of government has an 

obligation to keep people literally from starving.] This is 

also an area that ideally everyone would like to let someone 

else take care of. How do you think this problem should be 

taken care of under federalism? 

A. Mr. Fried: That is to my mind the truly difficult issue 

in the view that I was putting forward and I think the most 

potent objection to it, and I am very sensitive to that. I 

would suggest two things: first, I know of no evidence that 

local communities are any more willing to allow people to 

starve to death than the federal government. Particularly 

if they get the habit of having the ultimate responsibility 

so that they do not feel that if they pass by on the other 

side, there is, in fact, a good Samaritan coming who is the 

federal government. If that idea is not available, if they 
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are the good Samaritan of last resort, I think there is no 

powerful evidence that local communities would not pick up 

that responsibility. After all, historically, they did 

assume it. It may be that the competitive pressures, which 

I celebrate and want to maintain on the states and local 

communities, might make that more difficult to do. That is 

why I suggest that there might have to be some kind of 

federally mandated minimum standards to keep the competitive 

pressures from driving that kind of support down beyond a 

minimum level. That is the best I . can do to answer your 

question, and it is, I admit, a bit lame. 

Q. Mr. Bator: [Two move strategy. On Monday, noninterpre­

tivist finds a new right; on Tuesday, in a highly formal 

interpretivist fashion / . we use the rhetorical gambit of 

pushing to the limits the new right discovered on Monday. ] 

A. Judge Bork: That is the rhetoric now about using the 

Exceptions Clause to take away the jurisdiction of the 

Supreme Court in some of these areas. I do not think that 

should be done; I would like to hear you talk about why you 

think its constitutional. I happen to think it is unconsti­

tutional, but that is certainly the rhetoric. "You are 

attacking the Constitution. The right to abortion under Roe 
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Y.:,. Wade is the Constitution and we must not let legislatures 

tamper with the Constitution." The fact that the Court has 

tampered with the Constitution is conveniently forgotten. 

That is now the framers' will. The trimester business was 

in their minds. 

Q. Mr. Rees: It also is apparent that the only time that 

people are really willing to engage in excursions away from 

judicial positivism and to real criticism of the Court is 

when it refuses to extend these principles that it extended 

on Monday. The criticisms of Harris v. McRae tended to be 

extremely intemperate, tended to go along the lines of "We 

nave already decided that black is white. Having decided 

that black is white, that is a given. That is not going to 

be reconsidered. How can the Court, with a straight face, 

look in the mirror in the morning, refusing to extend that 

principle to declare that pink is green?" There are quite a 

lot of moral outrages generated over Harris Y..:,_ McRae. 

I would' like to ask Professor Fried, I noticed that in about 

the third or fourth sentence of your speech you jettisoned 

what you called "historical arguments" and what I think 

Professor Bork would have called "bare construction of the 

Constitution". That is to say, are not you, by trying to 
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persuade ua that federalism, with these modifications, is 

good and will work and it is sort of a humane thing, are not 

you engaging in a matural version of what you accuse in your 

first sentence certain other people of engaging in. That 

is, our horses can ride well on this turf and therefore we 

are for it. Is not the interesting test of a commitment to 

a constitutional federalism whether we can be for it even 

when it achieves bad results. If we really think that we 

need minimum standards to make sure the states do not do 

anything we really disapprove of and that really does not 

work, are we really not very much for federalism at all, 

except as a policy for which we may argue in the forum of 

our choice, be it legislature or court? 

A. Fried: That is very shrewd, very eloquent, very em­

barrassing. I will admit, because you force me to do so, 

that my concerns are to figure out how I would like the 

world to look, to try to persuade you that that is a good 

way for the world to look, to persuade you that my reasons 

for thinking that that is a better world are correct reasons, 

and then to think how we might help bring that world about. 

If it turns out that you have some other parallel arguments 

for that same conclusion, I am heartened. I must admit that 

I have a temptation, a tendency, to ask that kind of question. 
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It comes from being a professor of jurisprudence. Perhaps 

-
if one day I become a judge like Judge Bork, Professor Bork 

as he then was, I might lose that deformation and move in 

your direction. Guido Calabresi thinks not. 

Q. I wonder if Judge Bork might respond to the comment 

Professor Fried made in his talk about alluding to the 

problem of a race to the bottom. 

A. · Judge Bork: That is the argument about federalism and 

always has been. In the cases, . in the laws, the argument 

always was that states cannot do as much that would be good 

and they would like to do because they will lose industry, 

they will lose population, they will lose--I am sure that is 

true. I am sure that some states wi 11 not give as much 

welfare or so forth as they would if they faced no competi­

tion. If you tax heavily or have heavy welfare payments, 

some industry is going to leave. And in fact, if you give 

heavy welfare payments, some people are going to come in. I 

do not ••• why you call that "the race to the bottom". 

Standard• 9et modif~ed by the possibility of competition. I 

do not know what is bottom about it. You could, if you made 

each state an island so that nobody could leave, you would 

get more welfare payments. 
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