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STRATEGY ON POLAND: 
POSSIBLE NEXT STEPS AGAINST THE u.s.s.R. 

I. ANALYSIS OF THE SITUATION 

We are approaching a crossroads over Poland, and our 
handling of the situation will have far-reaching implications 
for U.S. foreign policy, particularly the future of our rela­
tions with the Soviets, the Poles, and the Western Alliance. 
Unless we continue clearly to demonstrate our seriousness in 
this crisis, the Soviets may draw conclusions that could lead 
them to test our resolve at other critical points over the next 
three years. 

The Soviet Stake in Poland: 

The Soviets consider a "friendly" Poland absolutely critical 
to the u.s.s.R. 's vital security interests. Poland has his­
torically been an avenue for invasion of Russia, and, since 
World War II, it has been the essential line of communication 
to Soviet ground forces fn Germany. From the political 
perspective, maintenance of the status quo in Poland preserves 
the post-war division of Germany and ensures the continued 
existence of a "world socialist community". 

Although the Soviets have historically been willing to 
tolerate some deviations from the Poles, the Soviet-instigated 
Polish crackdown demonstrated that Moscow remains prepared to 
risk bloodshed and increased international tension in order to 
retain control over events in Poland. This was true after 
Yalta; it is still true after Helsinki. 

West European Dimension: 

In defending what it sees as its critical interests in 
Poland, Moscow seeks to play upon divisions of the West. The 
Soviets see West Europeans as inclined to accept Soviet hegemony 
in Eastern Europe and less willing thaa the United States to 
forgo the benefits of "detente." These divisions in the West 
were one among many reasons why the u.s.s.R. rejected the 
option of a direct invasion--which would have united us and the 
allies--instead pressuring the Polish Government into brutal 
repression. This suggests that allied support for U.S. policy 
toward Poland can have an important impact on Soviet conduct. 

The Outlook in Poland: 

Moscow will continue to press the Polish martial law regime 
to crush Solidarity and restore the kind of orderly, if economi­
cally inefficient, Polish dictatorship the Soviets ~ M~1Fr'.-.J~ 
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can comfortably control. The martial law regime has achieved 
its initial objective of suppressing active resistance, but is 
perplexed as to where to go from there. Even regime spokesmen 
admit privately that the generals in charge have neither a 
policy for solving the country's problems nor the political 
talent to develop and implement one. Despite the decapitation 
of Solidarity, passive resistance continues and there are signs 
that it could become active. The economy was in shambles before 
December 13; it has steadily worsened since. Little or no pro­
gress has been made in rebuilding the shattered Polish Communist 
Party, and conflict continues between orthodox hardliners and 
more pragmatic elements within the leadership. The regime has 
been moving to fend off resistance and further Western sanctions 
by cosmetic adjustments of the martial law regime, but the gen­
erals know they have not yet begun to deal with Poland's over­
whelming problems. 

It is impossible to predict with any certainty what will 
occur in Poland in the next 12-18 months. There are a wide 
range of possible scenarios. But we believe these can be 
grouped within four broad categories: 

(1) A Soviet invasion, most probably resulting from large 
scale bloodshed among the Poles. Such bloodshed could occur in 
a variety of ways: as a consequence of intensified repression, 
from increased food shortages, or from some other triggering of 
the pent-up bitterness and frustration now held in check by 
Polish security forces. Should the Soviets intervene, Western 
leverage for any amelioration of repression would largely 
vanish. But the likelihood of bringing the Allies along in the 
imposition of major, far reaching sanctions against the Soviets 
would greatly improve. 

(2) Continuation, largely unchanged, of Martial Law. While 
economic deterioration would continue, the government might 
succeed in keeping the lid on by heavy reliance on its security 
organs. Despite its potential instability, such an outcome 
would represent a victory, albeit perhaps temporary, for the 
Soviets. This situation would be the ~ost susceptible to 
Western leverage. But the instability inherent in martial law 
would make Polish leaders fearful of moving too far, too 
rapidly. The Soviets could be expected to keep heavy pressure 
on Jaruzelski not to make substantial compromises. 

(3) An incremental and partial restoration of human 
rights. In an effort to undercut our efforts to gain allied 
support, the Polish Government might move to restore a sense of 
normalcy to Poland by taking highly publicized steps such as 
the release of a large number of prisoners and the opening of a 
limited dialogue with the Church and some elements of 
Solidarity. The central aspects of martial law - e.g. the high 
degree of control currently being exerted by Polish security 
organs - would continue. If carried out well by the Poles, 
this would be the most difficult scenario for the West to deal 
with. It would particularly complicate efforts to maintain a 
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unified Western position toward returning to business as usual 
with Moscow and Warsaw. 

(4) A return to dialogue and reform, holding 02en the 
possibility for further political and social evolution. This 
would require that the Polish regime (with at least tacit 
Soviet acquiescence) see no viable long-term alternative to 
developing a relationship with the Church and the working class 
that preserves a significant number of the gains made since 
August 1980, and which guarantees the Soviets ·• basic 
interests. The security apparatus would undoubtedly remain 
active enough to assure the So~iets and the Polish 
establishment that control would not again be threatened. But, 
if this resulted in real latitude for trade unions and the 
Church, it would preserve the possibility of future peaceful 
change in Poland and other East European countries. The 
Soviets, however, could be expected to maintain their campaign 
of calculated pressure to limit the extent of the Polish 
Government concessions. 

It is becoming clear that the Soviets now foresee a lengthy 
process with an uncertain outcome. Whatever the next year 
brings for Poland, the Soviets face inevitable long-term pres­
sure for change throughout Eastern Europe. However, recent 
events in Poland suggest that the Soviets will continue to 
react to such pressures by taking whatever steps are necessary, 
including the use of force, to preserve their hegemony in 
Eastern Europe. Gromyko's categoric rejection of Secretary 
Haig's presentation on Poland at their Geneva meeting is further 
evidence of Soviet determination to implement this view of its 
security interests in Eastern Europe. Thus, Poland in the near 
term, and the entire region over time will remain a source of 
tension in East/West relations. 

II. U.S. OBJECTIVES 

Poland relates to so many fundamentals (the future of Eastern 
Europe, the Alliance, Soviet security, American political and 
moral leadership) that our objectives must be placed in the con­
text of our overall foreign policy. Our overall objective is to 
maintain U.S. capacity for world leadership by halting and if 
possible reversing adverse trends in the world power balance 
over the last decade or more. But we recognize that we must 
navigate through a period of some vulnerability as we rebuild 
our strength • . 

Thus we seek to establish a sense that the U.S. is prepared 
to accept the responsibilities of political and moral leadership 
--without provoking confrontations with the u.s.s.R. which 
could carry unacceptable risks in the nuclear age. Since our 
response to the Polish crisis will inevitably be regarded as a 
critical test of our -ability to meet this longer-term 
challenge, our policy must be both prudent and effective. In 
this sense, we face an historic juncture in Poland, and our 

---- , __ -----
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actions will have profound consequences for the future across a 
broad front of basic U.S. interests. 

This strategic objective and the analysis of the concrete 
situation set forth in Section I dictate the following specific 
objectives for the U.S. response to the Polish crisis: 

Toward the situation within Poland, to secure the 
agreed Western objectives of lifting martial law, 
release of detainees, and restoration of a minimum 
of freedom (e.g. for trade union activity), without 
creating a public perception that we are responsible 
should there be a violent ending. 

Toward the Soviet Union, to drive home that the 
u.s.s.R. will pay a heavy price in u.s.-soviet 
relations if it continues on its present course in 
Poland, without seeming to threaten vital Soviet 
security interests to the point of direct 
confrontation. 

Toward the Alliance, to exert strong pressures and 
leadership for concrete measures, without pushing so 
hard that we tear the Alliance apart (recognizing that 
a divided alliance deprives us bf much of our ability 
to affect Soviet ·behavior). 

Toward the American people, to demonstrate that we are 
living up to our moral and political responsibilities, 
without creating expectations that cannot be fulfilled 
given the present balance of forces, Poland's geo­
graphical situation, the State of the Alliance, our 
economy, etc. 

III. ACTIONS AND IMPACT TO DATE 

We must view the situation to date both in terms of our own 
actions and the overall situation facing the u.s.s.R. and 
Poland. 

A. ~ecific Actions 

The specific actions we and our Allies have taken to date 
represented a measured response which has imposed a cost on the 
USSR. 

--The package of economic and political measures against 
the Soviet Union announced on December 29 was deliberately re­
strained in order to send a primarily political signal to Moscow 
of our readiness to impose more substantial costs if the repres­
sion was not brought to an early end. Specifically, we: (1) 
suspended Aeroflot service: (2) closed the Soviet Purchasing 
Commission: (3) suspended issuance of licenses for high-tech­
nology exports: (4) halted exports for the oil and gas industry: 

'SESRE.,T/~ENSITIVE 
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(5) suspended talk s on a new maritime agreement and imposed 
strict controls on Soviet access to U.S. ports; (6) refused to 
set a date for talks on a new long-term grains agreement; ( 7) 
decided not to renew three bilateral cooperation agreements 
that expire this year. We also have stepped up VOA broadcasting 
to the u.s.s.R. b y the introduction of medium-wave frequencies. 

--At the January 11 Ministerial and follow-up meeting on 
January 23, the Allies moved closer to getting on board with 
modest political actions versus the Soviets. A number of Allies, 
under EC-10 aegis, are prepared to limit selected imports of manu­
factured and luxury goods from the USSR (although not oil or other 
raw materials). The EC Foreign Ministers have decided to recom­
mend to the OECD a more restrictive status for the USSR, effect­
ively raising the interest rate for credits to that country. 
Several Allies are considering tightened travel controls on Soviet 
diplomats and nonrenewal of exchange agreements. On the most pro­
minent economic issue, the Siberian Pipeline Project, the Italians 
have advocated "a pause" in negotiations, but French companies on 
January 23 signed a major contract with the Soivets for purchase 
of natural gas from the future pipeline. Meanwhile, the Allies 
have agreed to suspend rescheduling of the Polish debt, as well 
as to suspend all export credits to Poland. 

B. IMPACT 

This listing of specific actions misses the larger consequences 
for the Soviets. Prior to the December 13th repression, US-Soviet 
INF negotiations were moving ahead, it appeared that a beginning 
date for START might be announced at the Haig/Gromyko meeting, there 
were massive demonstrations in Europe primarily directed against 
U.S. nuclear deployments, and the Soviets' "Peace" offensive threat­
ened to drive a wedge between the Allies. Since then, START has 
been postponed indefinitely and another burden added to INF, there 
have been significant demonstrations against the repression, the 
"peace movement" in Western Europe is, at least for the moment, 
less effective, and the Allies have been moving, albeit slowly and 
unevenly, in an anti-Soviet direction. Allied Ministers will be at 
our side condemning the Soviets when the CSCE meeting resumes. 

In terms of Poland itself, before December 13th the West 
had provided Poland with some assistance in dealing with its 
massive economic problems. Now the future of Western aid is 
much more problematical, thus adding to the economic drain of 
the Polish crisis on the Soviet Union. It is clear that the 
Polish regim~ is already feeling pain as a result of this 
stance. We should, of course, do everything possible to 
maximize these economic and political costs to the Soviet Union. 

Within Poland, even our modest response has given heart to 
those who wish to save as much of the achievements of the past 
year and a half as can be saved. The Polish Council of Bishops 
and leading Polish intellectuals recently denounced the reg{me 
in language that reads like an echo of the President's December 
23 statement and the January 11 NATO declaration. 

s~/SENSITIVE 
<: 



On the other hand, the Soviets have achieved their minimum 
objectives in Poland -- restoring order and Soviet control over 
the situation -- without having to resort to direct military in­
tervention. Thus they have staved off, at least for the pre­
sent, a strategic loss in Poland at the cost of exposing the 
bankruptcy of the Soviet-imposed system, as well as a potenti­
ally serious turn-down in East-West relations, and a new crisis 
in relations with the largest communist party in Western Europe. 

IV. OPTIONS 

The following general considerations will have to be taken 
into ' account as we review our options: 

1. It is possible that nothing we can do in the short term will 
be enough to induce Moscow to back away from its determination 
to crush Polish renewal. However, over the longer term there 
is a chance that, by imposing real costs on Moscow, we can 
exert some leverage in inducing Soviet and Polish moderation. 

2. There is no reason to hold tough economic measures in 
reserve pending direct Soviet military intervention. Once a 
Soviet decision to intervene is made, we will not be able to 
reverse it by imposing additional economic and political 
sanctions. 

3. We will be under considerable domestic pressure to move 
forward with more energetic measures in the near future. If 
Lane Kirkland should follow through on his threat to create a 
de facto embargo through labor action (which he may not be able 
to do), the costs to the domestic economy would be as great as 
if we had instituted a de jure embargo, but we would have 
gained little or no leverage vis a vis our allies or the 
Soviets. The result would be a blow to our international 
credibility which could have far reaching implications. 

4. The primary, although still marginal, leverage available to 
the West is economic, but the U.S. alone cannot do enough to 
produce an effective response (although_ leverage can be exer­
cised unilaterally on the debt issue). If we cannot bring the 
All-ies along, we may well not be able to achieve the objectives 
outlined above. 

5. There is no hope of getting European agreement on tough and 
painful action, unless they believe we are making corresponding 
sacrifices ourselves. Specifically, they see a direct relation­
ship between the kind of tough European sanctions we are asking 
for and our grain sales. Without a grain embargo, we have no 
hope of stopping or even suspending the pipeline or of gaining 
European agreement to other tough measures, such as a partial 
embargo. At the same time, while tough U.S. action is necessary 
to achieve comparable European measures, it still may not be 
sufficient. We may also have to express our willingness to 
share the costs of sanctions that penalize our Allies 
disproportionately. 
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6. We will have to wrestle with two thorny aspects of the 
question of reversibili t y--the sure growth of pressure to 
reverse and the adverse effects on our international 
credibility of doing so. Our sanctions are linked to Soviet 
behavior toward Poland and should be reversible, to give the 
u.s.s.R. an incentive to moderate its repression, but the sorry 
post-Afghanistan experience suggests that erosion is almost 
inevitable over time, whether or not the Soviets change the 
behavior which caused sanctions to be imposed. We and the 
Allies are certain to disagree on when the lifting of sanctions 
is justified, and these differences undoubtedly will be exacer­
bated by Soviet and Polish adjustments of the martial law regime 
designed to create an appearance of improvement. Moreover, ero­
sion of sanctions over time could force us to consider a rever­
sal of our policy without evidence of real improvement in 
Poland, thus acknowledging the defeat of our strategy. 

7. It may not serve our interests to suggest that all sanctions 
should be reversible. This is particularly true of the pipe­
line, since we would continue to oppose the project (while 
working to develop energy alternatives) independent of the 
Polish situation. On balance, however, the Europeans will only 
agree to sanctions if they are linked explicitly to Poland, and 
we will haye to accept the principle of reversibility if we are 
to obtain the cooperation of Europeans -- and Americans -- who 
will be asked to sacrifice. Thus, we have to be prepared to 
accept a reversible halt to the pipeline. 

8. In political terms, reversing at some future point in time 
sanctions we impose will carry a heavy price, both domestically 
and internationally, if the objectives we attach to them now 
have not been met. If erosion of sanctions or domestic 
political pressure forced us to remove the sanctions without 
achieving our objectives, the implications for our credibility 
with Moscow and in our international relationships more 
generally would be immense and long-lasting. In economic 
terms, the cost of many possible sanctions is not reversible 
trade, major contracts and associated jobs lost and future US 
competitiveness diminished by casting a shadow across the image 
of the United States as a reliable trading partner. The 
economic effects feed back into and reinforce the domestic 
political cost already noted. 

Polish Debt: 

A possibility which should be considered whatever else we 
choose to do is to continue to refuse to reschedule Poland's 
1982 debt. 

The act of calling in Poland's debt would have highly 
negative consequences. The Soviets may have to choose between 
paying off the Polish debt or being open to the risk that other 
creditors (private and/or official) would then call a formal 
default on Poland's other loans and thereby undermine the 
credit position of the entire Eastern Bloc. However, an SSG 
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paper (at TAB A) concludes that the Soviets in all likelihood 
would be affected only indirectly (through reduced availability 
of Western credit) by a Polish default and that the 
international monetary system would suffer a severe blow if the 
default spread to other Eastern European countries. The 
irreversible step of calling in Poland's debt or an overt 
threat to do so would also provoke a serious fissure in the 
Alliance. An overt threat carries the additional risks of 
panicking private creditors into precipitating default and 
encouraging the Allies to settle with the Polish Government 
as preferred creditors. 

This suggests that the leverage we derive from Poland's 
massive foreign debt is both limited and difficult to use. 
Nevertheless, a Presidential reiteration of our established 
policy that Government-to-Government debt cannot be rescheduled 
until internal conditions in Poland warrant should be 
considered as an adjunct to the following specific options. 

OPTION 1 

Continue with our current efforts to gain Allied agreement 
to take specific actions against the u.s.s.R., while for the 
present holding in abeyance new unilateral U.S. steps. Our 
interim objective would be to bring the Allies as close as 
possible to the point we reached with our December 29 measures, 
while holding open our options for future U.S. actions either 
with or without the Allies. At the same time, we would use 
events such as the February 9 resumption of the Madrid meeting, 
on which we have already achieved a considerable degree of 
Allied unity, to keep public pressure on the Soviets. 

Pros: 

This course would build upon the degree of Allied unity 
already achieved, and thus maximize the likelihood of united 
Western action against the Soviets and the Polish military. 
It would avoid the political fire we would come under if we 
announced another series of "half-measures." It would not 
preclude our taking more severe steps at a later stage, if 
conditions in Poland warrant. 

Cons: 

This option would expose us to further charges that we are 
long on rhetoric but short on action. It might also lead to 
increased pressure or unilateral action by Kirkland. Depending 
on how long we delayed and on the course of events in Poland, 
this course could have profound consequences for our credibility 
with the Poles, the Soviets, the Allies and the American people. 

' OPTION 2: 

Further intermediate measures against the u.s.s.R. There 
are numerous mixes of measures which could be adopted within 



this option, the effects of which can be tailored to fall at 
various points within the broad gap between Options 1 (no new 
actions) and 3 (a relatively sweeping action package). A list 
and brief discuss-ion of a number of such measures is at Tab C. 
In order to make clear that U.S. policy is steadily building, 
these could be implemented almost immediately and accompanied 
by a Presidential reiteration of the existing policy to suspend 
Polish debt rescheduling. They include: 

Pros: 

embargoing all industrial exports to the u.s.s.R. or 
at a minimum imposing more selective economic 
sanctions, such as a ban on chemical exports which 
focuses on the agricultural sector, · including 
pesticides, fungicides, fertlizers and fertlizer 
ingredients (especially phosphates which alone could 
have a significant impact in the short to medium term 
on Soviet grain production), revoking already-issued 
licenses for exports such as International 
Harvester/Combine technology, suspending 
joint-venture fishing operations, etc. 

declaring a state of national emergency and imposing 
an embargo on all non-strategic imports from the 
Soviet Union; 

discouraging tourism to the USSR; 

reducing Soviet comrnerical representation in the U.S. 
to a skeletal force; 

suspending activities under existing bilateral 
exchange agreements, or even abrogation of all 
remaining agreements; 

not setting date for grain consultations scheduled 
this spring. Up to now we have avoided violating any 
existing agreements with the USSR. This step and the 
one above would be a departure from this policy. 

An embargo on all industrial exports, particularly on 
chemicals, would impose significant costs on the Soviets, 
although it would not affect the item that accounts for 
two-thirds of our exports to the u.s.s.R., grain. The other 
measures would enhance the political impact of this step and 
would involve only minimal costs to us. Taken together, 
however, these steps would seem to foreshadow a full embargo, 
thus possibly increasing our leverage. 

Cons: 

Singling out . industrial exports would be a departure from 
the President's position that all sectors should share equally 
the burden of any future economic sanctions against Moscow. At 
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the same time this would not entail U.S. sacrifices sufficient 
to induce the Allies to curtail their own far more extensive 
exports to the u.s.s.R. Cuts in exchanges and commercial 
representation might be emulated by the Allies, but these 
steps could be criticized by the U.S. public as inadequate 
half-measures that fail to live up to our rhetorical 
condemnation of Soviet actions in Poland. 

Option 3: 

A ban on all exports to the USSR not covered by existing 
contracts either covering all items or exempting agricultural 
trade. Exempting agricultural trade would involve less 
domestic costs, but would make our action less credible to our 
Allies, who allege that the U.S. is only taking actions which 
don't hurt itself. Including agricultural trade, however, 
could trigger the legal obligation to compensate producers 
under the Farm Bill, which is not clear on this point. 

Pros: 

This would impose substantial ecomomic costs on the Soviets 
(particularly if agricultural trade were included) by grinding 
U.S. trade with the USSR slowly to a halt without forcing 
suppliers with signed contracts to abrogate legal obligations. 
It would be consistent with our early 1981 discussions with the 
Allies in NATO, and thus easier for them to accept. If followed 
by Allies this would give real meaning to their pledge not to 
undercut U.S. restrictions. 

Cons: 

It would not have an immediate impact because of the 
exemption for deliveries under existing contracts. If it 
included grains, they would be affected faster than industrial 
goods. It could encourage our allies to increase pressure on 
us to exempt existing contracts from our previously announced 
oil and gas sanctions. Though this step would have a real bite 
over time, it might not be seen as forceful enough by our 
domestic critics. It could trigger the obligation to 
compensate producers under Section 1204 of the Farm Bill. 

OPTION 4: 

Total export embargo against the Soviets. One bold action 
would be for the U.S. to embargo all exports, including grain, 
to the u.s.s.R. Under current legislation, in order to embargo 
grain without triggering USG parity price payments (30 billion 
dollars per year), there must be a total export embargo. (see 
Tab B). 

Pros: 

This would impose the greatest economic costs on the 
Soviets of any option available to us. By demonstrating our 
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readiness to make substantial economic sacrifices (especially 
in grain sales), it could help induce the Europeans to take 
comparably tough measures against Moscow, such as suspension of 
the pipeline project or a partial but significant embargo on 
their own industrial trade with the Soviets. Taken together, 
the U.S. and Allies actions might be costly enough to the 
Soviets, if sustained over time, to influence them to ease the 
repression in Poland. 

Cons: 

A total export embargo may not be enough to bring the 
Europeans along, and if implemented unilaterally, could 
exacerbate severe strains in the Alliance. Even if the 
Europeans did take parallel action, the Western embargo could 
begin to erode quickly with the Europeans undercutting or 
circumventing the restrictions as they did after Afghanistan, 
and with U.S. farmers ending up sacrificing billion of dollars 
in grain sales without comparable sacrifices by the Europeans. 
This is certain to amplify already growing anti-European 
sentiments in the U.S., leading to demands for U.S. troop 
withdrawal and ulitmately weakening the Alliance to the point 
of irrevelancy. Moreover, to be fully effective, other grain 
exporting countries would have to join in. This may be 
possible with Australia, but unlikely with Canada and 
Argentina. Finally; a grain embargo could cost thousands of 
jobs in the U.S., and increase USG farm price support payments 
by 3 billion dollars per year. 

Ootion 5 

Actions to hit the Soviets in other regions. Recognizing 
that even the most serious U.S. and Allied sanctions may not 
succeed in changing Soviet behavior toward Poland, we should 
also give serious consideration to action in other regions to 
drive up the costs to Moscow of lt~ int~ r n~tional 
irresponsibility. These steps could be taken as an alternative 
to any of the actions set forth in options 1-4 or as a 
complement to them. In many cases, we _have already made 
decisions to act against Soviet allies and proxies, and the 
actions we will . be taking could be explicitly or implicitly 
linked to Poland either with the Soviets are publicly. We 
could . also consider expanding the scope of action already 
decided upon as a direct response to the Polish ~risis. In 
this connection, we would stress that our decisions reflect the 
overall determination of the Administration to counter Soviet 
use elsewhere of the kind of indirect military force which 
crushed the renewal movement in Poland. 
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January 29, 1982 

MEMORANDUM FOR MS. NANCY BEARG DYKE 

SUBJECT: 

Assistant to the Vice President for 
National Security Affairs 

MR. L. PAUL BREMER II 
Executive Secretary 
Department of State 

MR. DAVID PICKFORD 
Executive Secretary 
Department of the Treasury 

MAJOR GENERAL CARL R. SMITH 
Military Assistant to the 

Secretary of Defense 

MS. JEAN JONES 
Director, Executive Secretariat 
Department of Commerce 

MR. THOMAS B. CORMACK 
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Clarification of the Scope of the December 30, 1981 
Sanctions Involving Oil and Gas 

Equipment Exports to the Soviet Union 

Since the imposition of e xpanded foreign policy controls on oil 
and gas equipment exports to the Soviet Union on December 30, 
1981, there has been disagreement within the government as to 
the scope and interpretation of those controls. It is urgent 
that the matter be resolved quickly, so that the Commerce Depart­
ment can publish definitive regulations. 

Basically, the controversy involves whether the sanctions were 
intended to cover controlled subsidiaries of U.S. companies 
abroad and whether they were intended to cover foreign licensees 
of U.S. companies. 

In an attempt to obtain interagency agreement on this matter, a 
meeting was held on January 27, 1982 in the Situation Room con­
sisting of representatives of the Department of State (Stoessel), 
Defense (Carlucci), Commerce (Olmer), CIA (Inman), Office of 
the Vice President (Murphy) and Ambassador Kirkpatrick. A paper 
prepared by the Commerce Department (Tab A) was used as the basis 
for discussion. Subsequently, a more extended Commerce Department 
paper on the legal background was received (Tab B). 

Unfortunately, it was not possible to get unanimous agreement 
on the questions of the application of the sanctions to sub­
sidiaries and/or licensees. Defense, CIA, Commerce, USUN, Office 
of the Vice President and NSC agree that the sanctions should be 
interpreted to include subsidiaries and licensees, for the fol­
lowing reasons: 

-- Without such application, the sanctions will be ineffective 
in slowing or stopping development of the Siberian pipeline. 

-- Not applying the sanctions to subsidiaries will be seen 
as penalizing U.S. companies, U.S. workers and U.S. e xports rather 
than the Soviets. 

-- Even if after prolonged litigation, extension of the 
controls is declared invalid in other countries, by that time 
great damage will have been done to the pipeline project because 
of continued uncertainties. This is particularly true of the 
banking community. 

Not applying the sanctions to subsidiaries and licensees 
will be perceived as making our original response very weak and 
increase the likelihood of a longshoremen's boycott of grain 
shipments as well as encouraging media and political criticism. 

~ 
Review January 29, 1988 



'l'AH C 

·, ...;. ' DEPARTMENT OF STATE 

Subject: Political Implications of Extraterritoria! 
Application of US Export Controls 

During the January 27 meeting at the NSC under Mr. 
McFarlane 1 s chairmanship, Acting Secreta~y Sto~ssel noted that 
the extraterritorial application of US expert control3 to 
foreign subsidiaries and licencees would be strongly res i 2ted 
by· the Europeans and would cause serious political .problems 
with our Allies. This memorandum supplements the points which 
the Acting Secretary made at that time • 

.... 
Many governments view our claim to jurisdiction over 

subsidiaries as contrary to international law and as an affront 
to their sovereignty and economic independence. Even 
governments which tend to be much closer to our assessment of 
the Polish situation, such as the United Kingdom (which has 
domestic legislation which could block some . US embargo 
measures), would be much less likely to cooperate with us in an 
effective sanctions program were we to provoke a di~p u t e 
through the extraterritorial application of our export controls 
to subsidiaries. Such a dispute over issues of national 
sovereignty and the allegiances of transnational co~panies 
would distract us from our efforts to reach agreement in 
dealing with the developments in Poland. 

The Department of State believes that the benefit~ to be 
gained from the extraterritorial application of our centrals to 
US subsidiaries and licensees in the case of the gas p i peline 
are outweighed by the political costs of a major dispute with 
key Allies over this issue. We would obtain virtually no 
additional leverage over the pipeline at the cost of 
considerable ill will. R~the~ than being seen as a sign of US 
determination to deal effectively with the Soviet Union in 
light of the repression in Poland, this move would be seen as 
an affront to the sovereignty of the European countri e s 
involved. If we pressed our case, this could well l c~ j to 
further efforts by the European govern~ents involved to 
restrict US invest ment or to circumscribe the actions of 
European subsidiaries of US companies. 

The conflict with key European Allies and Canada over such 
extraterritorial ap~lication of US export controls goes back 
for many years. It reached a high point during the early 
1960's over US embargoes to Cuba and China. Jurisdictional 
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conflicts led seve~al of our Allies to pass or threaten s pecial 
legislation to block locally incorporated US subsidiari ~s from 
honoring US requirements. Indeed, in one case in the 1S60's, 
the French courts took over the operation of a US subsidiary of 
Freuhauf to prevent its ~ompliance with the embargo on China 
trade. 

Attempting to force the Western European subsidiaries of a 
US company such as Dresser (France) to refuse to fulfill its 
contract for equip~ent to be installed on the West Siberian 
pipeline would place the subsidiary between conflicting US and 
French policies, laws or reguirements and could invite renewed 
French action to thwart our controls. 

In the case of licensees, the situation is co~pliccted by 
different t y~es of licensing arrangements involved. We have US 
legal authority to im~ose controls over products based on US 
technology transferred after December 31, 1981, but legal 
authority over products bcsed on technology previously 
transferred is difficult to enforce effectively. Even if we 
could place legally effective extraterritorial ~ontrols 
reaching all fir~s which plan to use GE turbine technology for 
exports for the gas pipeline, they would not reach Rolls Royce 
which can supply turbines derived from the RB-211 jet engine. 
Furthermore, bringing foreign licensees under the controls 
umbrella, would pose serio~s political and economic problems. 
Since World War II, Europe has been dependent on the US for 
substantial imports of advanced industrial technology. If the 
US were now to reach out and control retroactively European 
products made from US technology transferred prior to the 
imposition of our own export controls, a large percentage of 
Europe's industrial output could be affected. The Europeans 
would undoubtedly view such a tactic as a heavy-handed attempt 
to force European countries into embargoing exports to the 
USSR. Moreover, in the longer run this would undercut the 
attractiveness and competitiveness of US technology in Europe 
for years to co=e· They would find such an action 
intolerable. The result would qe that it would create a great 
deal of ill will with very questionable results. 



tC~B➔~t 
U:.HTiED s·rATES DEPA::tiMENT Of COMMERC!: 
International Trade Administration 
Washi ngton, D .C. 20230 

JAN 2 9 19P~: 
MEMORANDUM FOR LIONEL H. OLMER 

FROM: 

PREPARED BY: 

SUBJECT: 

Under Secretary foi International Trade 

W. H. Morris, Jr. iVh- 17··:. 
Assistant Secretary · ,, ./-'<,· 
for Trade Development 

Lawrence f,/ B~ ady 
Ass is tanf_, Sedr-e·tar y 
for Trad~ ~1d~inistration 

I 
JBroughei (EWT)/DStein (EWT) / DSc~lecty (TA) 

Economic Cost to U.S. of Extraterritorial 
Application of Oil and Gas Controls 

The extraterritorial application of oil and gas controls will 
have an immediate impact on a number of American firms. We 
estimate that subsidiaries of American firms would lose about 
$200 million annually over the next 2-3 years i~ signed or 
projected contracts for delivery of goods to the Soviet Union. 
This cost would be added to the impact of the December 30 
controls, i.e., loss of perhaps $150-250 millio~ a ni~u a lly in 
exports and reexports to u.s.s.R. Soviet orders fa £ Western 
oil and gas equipment and pipe totalled about 
$7.4 billion in 1976-80. 

In the longer term the cost could be substantially more. In 
Western Europe, Japan, and elsewhere potential purchasers of 
technology and equipment and manufacturing partners could be 
motivated to seek non-u.s. suppliers in an effort- to avoid U.S. 
export controls. 

Licensing and other cooperative trade mechanisms such as 
manufacturing associate relationships play an important role in 
internntional trade. T 1···: GE turbine division, for example, 
says that its business r2la te d with manufacturing associates 
and licensees amounts to about $500 million ann ually. 

Am e ricpn corporations may find acquisition of Kest European 
fir ms less attractive as host countries becoDe reluctant to 
extend nationa l treatment to U.S. subsidiaries . One compan y , 
Dresse r , reportedly fears that its French subsi~iary would be 
in greater danger of bGing n a tionalized if the U.S. - attempts to· 
prevent the latter from fulfilling its cont ract to supply 
compressors for th2 Yamal pipeliDe. 

Euqene K. Lawson 
·.:. ,· D.::...S/E1-JT/DOC 
,...J - . __ ___ _ ___ ... ,_, c ...... . , ..... .,.. .. ~ ..... ~ ..,...._ ~ ....... _, .... 
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The following provides a little more aetail on t~e estimated 
cost for American firms: 

I. Barring U.S. foreign subsidiaries from expo~ting oil and 
gas equipment. 

Directly Affected: 

Dresser Industries' French subsidiar y with reported 
$45 million contract for compressors fo: Yfuual pipeline; 

Howmet Turbine Components Corporation's U.K .. and French 
subsidiaries with $30 million each in contracts for 
components for turbines to Alsthom Atlantique; 

and the following firms with subsidiaries which have 
been exporting petroleum equipment to t~e USSR (a 
comprehensive list is not available): 

Baker (UK) 
Cameo (UK) 
Cameron Iron Works (France) 
Control Data (France) 
Dresser (Canada) 

_FMC (Frfance) . 
Grove Valve and Regulator (Italy) 
Honeywell Control and Measuring De v ices 
{Austria) 
Hyaril (Europe) 
McEvoy (UK) 
Rockwell International (Netherlands) 
UOP (UK). 
Others 

These are the subsidiaries identified as having previously sold 
petroleum equipment to the Soviets; many other subsidiaries 
could be affected by extraterritorial application. 

II. Barring Export of foreign products of U.S. technology 
transferred prior to December 30, 1981. 

No comprehensive list of U.S. firms affected is a vailable. 
Such a list would probably include the firms listed in I above, 
plus additional companies with foreign licensees that have 
exported to the U.S.S.R. such as 

General Electric (turbines), 
ARMCO (offshore rig structure), 
Cooper (turbine components and compressors}, 
Perry Equipment (pipeline pigs), 
Levingston (offshore rigs), ana 
Grove (valves). 
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Attached are the agenda, background paper and attachments for 
the National Security Council meeting of 3:00 p.m., Tuesday, 
February 2, 1982 on the clarification of the December 30, 1981 
oil and gas equipment sanctions on the Soviet Union. 

Attachments 

~FIDENTIAL WITH 
SECRET ATTACHMEN'fS 

~o4 
Michael 0. Wheeler 
Staff Director 
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The State Department opposes interpretation of the sanctions 
to include subsidiaries and licensees (Tab C), at least at 
this time, for the following reasons: 

-- We are still making efforts to get our allies to agree 
to similar measures. 

-- Extension of the controls would be extremely divisive 
in the alliance, where economic conditions and unemployment are 
very bad. 

-- Our legal authority in the case of licensees is murky 
and in both cases will be hotly contested by our allies. 

-- Our allies consider our use of the Polish crisis as 
an excuse to attack the pipeline to be unfair. 

-- The longshoremen have agreed to delay any action for the 
time being. 

The Treasury Department agrees that any controls that could be 
effective should be imposed, even if not supported by our allies. 
It is, however, concerned that legal actions in court rulings in 
allied countries could make the controls totally unenforceable. 

Attachments 
Tab A 
Tab B 
Tab C 

Commerce Paper 
Commerce Paper on Legal Background 
State Paper 
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ECON O MI C S AN CT I ON S 

ISSlTES RELATING TO EXTENSION OP OIL At-ID GAS COHTROLS 

Introduction · 

The President announced s2.nctions on December 29 1 1981 against: 
the USSR that broadened oil 2.nd gas controls to include 
refining and transmission equipments. The . controls pre'.'er.t th~ 
export or reexport of U.S. origin commodities and technology tQ 
the USSR. Commerce Department specialists maintain that the 
broadened controls require additional extension to block or 
delay the construction of the West ,Siberian Pipeline. The 
pro~osed extensions are: 

I. Bar.ring of 2.11 11 U .S. Persons" (controlled foreign 
subsidiaries of U.S. corporations) from exporting oil 
and gas equipments to the USSR regardless of U.S. 
content, and 

II. Barring the export to the USSR of foreign products 
based on U.S. technology without U.S. components. 

By further extending the controls, the U.S. will have a 
significantly higher probability of delaying or blocking ·the 
pipeline; our allies are expected to object strongly, however . . 
New controls would also blunt criticism by the press and the 
.AFL.:....CIO. On the other ·hand, these extensions could cause 
long-term US business losses as .foreign customers turn in the 
future to non-US suppliers of technology and components. 
Decisions ·need to he taken regarding the extension of the new · 
controls. 

Two other issues have surfaced since Decer.1ber 30th. Several 
foreign governments (U.K., FRG, and Italy) and companies have 
informally requested that signed contracts should not be 
affected by ~he sanctions and that components already shipped 
from the U.S. should not require re ·export authorizations .. 
Turbine rotors supplied . by G.E. to f.irms in Western Europe 2.re 
affected by both these issues. Several hundreds of millions of 
dollars 2.nd thousands of jobs are involved. Decisions should 
be taken on how to handle requests by governments to make 
exceptions to our sanctions. 

Present Coverage 

The exp2nded controls cover: 

o Exports or reexports of U.S. origin goods (regar·dless 
of physical location) 

o Products of technology exported after December 30, 
i9 81 

0 Reexport of foreign produced commodities containing 
U.S. origin components 

By 
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Issues for Decision · 

I. Should the U.S. prevent U.S. forei,P.;n subsidiaries from 
selling controlled commodities? 

Legal Author-ity: Legal . authori"ties exist under the E.~A to 
assert control over U.S. subsidiaries. 

Discussion: Although authority exists to control 
subsidiaries, it has been used only once (Levi's u:-iifor.ns 
for the Moscow Ol~pics). If this action is taken, the 
major contracts affected include Dresser Industries 1 

French subsidiary ($30 million contract for the sale of 21 
compressors) and Howmet Turbine Components Corporation's 
U .K. and French subsidiaries ($4 million contract under 
negotiation). This option provides the President 
significant leverage to delay or even block the pipeline.· 

-Allied reaction is expected to be strong but this step is . . 

necessary if we are to stop compressor sales. It may be 
possible to get voluntary 2llied cooperation to prevent 

' sales of relevant equipment. Voluntary compliance should 
be discussed before action is taken. · . . 

Decision: Include all U.S. foreign subsidiaries under the 
sanctions (consult -with· allies to solicit voluntary 
agreement before act 'uall y impl em enti ng.) 

Yes No 

II. Should the U.S. assert control over foreign made products 
of U.S. technology which was transferred before December 
30, 1981? 

Legal Authority: No precedent · exists under the export 
regulations for such an application (Carter Administration 
controls on oil and gas production and exploration 
equipment were applied prospectively). It can be done, 
however; but on tenuous legal grounds. 

Discussion: Several companies in Europe use General 
Electric' s technology to produce gas turbines, and have 
signed contracts with the . USSR to supply the pipeline's 41 
compressor stations. No del·iveries have ~een made. At 
the time of the technology transfers, no license nor 
written assurances were required. The G.E. Manufacturing 
Associates include Jl.EG-KANIS Turbinehfabric~ (West . 
Germany), John Brown Engineering (U.K.), arid Nuovo Pignone 
(Italy) . .Alsthom-Atl2.ntique (France) also has a license 
arrangement with G.E. to produce turbines. Lastly, Rolls 
Royce (U .K.) manufactures 2. turbine for which a coupling 
shaft is a product of U.S. technology, as is the 
compressor its elf. 
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If. . these products cnuld be pt·even_ted f r'om going _ to the 
Soy.iet · Union and option I is implemented, the President. 
would be provided significant leverage to delay or block 
the pipeline . . The allies argue that we should only 
include products of U.S. technology which is tr2.nsferred 
after December 30, 1981, 2.nd that to cover earli~r 
technology is retroactive application of U.S. law. 

Decision: Include in our sanctio~s foreign-made products ' 
of U. S~ t ·echnology which was transferred before D"ece:nber 
30, 1981? (C-onsult with Allies to solicit voluntary 
agreement before actually _ implementing.) 

Yes No 

III. Grant reexport authorization for controlled components 
already .i .n Europe? 

Legal Autho:>ity: The EAA and present regtllations clearly 
require a reexport 2.uthorization from Commerce 

Discussion: O·ver the past two years, G.E. and other 
., companies have exported to Western Europe components that 

didn't require the government's prior approval but that FOIA'b\/
2 

now require a validated license because of the sanctions ,,:,~) 
the President imposed on Decemqer 30th .. For example, -

as 6 rotors, ••••• has 2 rotors, and ~ 
l4. Each rotor costs $1.5 million. Ambassador 

as suggested granting these authorizations to e2.se 
teri_si ens bet_ween the U.S. and our allies, si nee without . 
the U.S. r.otors the companies would lose over $500 million 
in business (some of which would be' cove~red · by insurance) 
and ·result in substantial layoffs. The situation is 
especially acu_te .in the U .K. 

By granting this exception, the ul tirnate fate of the 
pipeline will not be affected. The pipeline requires 125 
turbines and this would allow only those currently _ in 
Europe (22) to be sent to the U .S.S.R. Rotors for the 
rest - of the _turbines would require export licenses to 
leave U.S. shor_es. Granting an exception, however, could 
be used as a bargaining chip to induce allies to take 
independent steps to stop the pipeline. This action would 
be viewed as a dilution of the sanctions that were imposed 
on December 30th. 

D eci si on: · Grant exception · by issuing reexport 
authorization while negotiating with allies for them to 
take independent steps to delay the pipeline. 

Yes No - - -

IV. Grant export Licenses to 
fulfill present contracts? 

to export 103 rotors to 

Legal Authority: EAA 211d present regulations clearly 
. require validated licenses to export turbine rotors. 
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D i s cuss i on: Co n tr a c ts or L et t e rs of I n t e n t ( N uo vo 
Pignone) exist to _ sell 125 gas turbines. for the pipeline. 

will supply the rotors while firi2.l 2.ssembly will be 
in the U.K., FRG, and Italy. With U.S sanctions, the 
rotors can't be supplied ther~by preventing -the for'eign 
compa nies from delivering over $500 million of turbines. 
Substantial lay-offs would result, especially in the U .K. 
The respective governments are _ex~ected to request 
exceptions to the sanctions. While -alfernati ves to ... 
-gas turbines exist, they are either less reliable, more 
costly or impractical. Granting the exceptions would be 
viewed as substantially diluting the sanctions ir.1posed on 
Dece.'Tiber 30th and invite criticism in the press. Agreeing 
to this o.ption would ensure that ·the pipeline is built. 

We could, however, use an exception for present contracts 
to entice our allies to t2.ke independent 2.ctions 
(withdra,;.;al of loan gu2rantees) to delay ·or block the 
pipeline. The _negotiations, if st2.rted, should be 

· ' . low-key. Also, if exceptions are granted, we should grant 
licenses .for 211 signed contracts in the U.S. and 2.broad 
for oil.and gas equipment;t. U.S. industry would strongly 
object if we allowed exceptions· only for one U.S. firm. 

Decision: Grant exception by issuing export licenses for 
rotors after successfully negotiating with allies to take 
independent steos to block pipeline (withdrawal of loan 
guarantees)? /Note: dranting this exception means that 
we should examine -- with presumption of approval all 
s i gn e ·d cont r 2. ct s .!_/ · · · 

Yes___ i'1 o __ _ 



LEG.i'\L Ji.UTHORITY ISSUE S 

RELATING TO OPTIONS 

FO R THE EXTENSIO N 

OF OIL AN D GAS 

CONTROLS 



ODt~ o n 1. Should the Uni ted Statr: s preven t U. S.- or.trolled 
foreign firre s fr om se ll ing contro l led cormod i tics of forei~n 
or igin? 

Leca l Authoritv : 
., j 

The lega l issue pcscd by the us e of th is option is \•.,]1ether 
the re is author ity under the Export Administration Act t o 
control export s by U.S . - c0ntrollcd foreig n f irms . The EAA 
prov ide s author ity to contro l exi;:or t s from foreign countries 
that are sent by '' any perso n subject t o the j urisdiction o f 
the Un it ed States . 11 (EAA § § 5 (a ) (na tiona l security ) an d 
6 ( c. ) ( foreig·n pol i cy ) ; 50 U. S . C.A . .?'..;:, p . §§ 2·~04 ( 2, ) an d 
2405 (a ) ) . 7his phrase could be interpreted to includ e U.S . t~~cd or 
cc-1:troJ.led f ,)re ign comp.a nics . The re is n o r c,q u.i. rc:~· c- nt un.c8 r 
the !3ta tute tha t U. S . orig in good s or ::.echno l ogy 1:.3 .1r,volv,:,d . 

'.i:'he a utho:-..:-ity wa s adde d to the EAA in 1977 , wi t h l e gislative 
history tha t it wa s to be u~ e d spar ingly in view of 
internation al repe rc u ssions . The effec t of tha t 1977 
c:..rt",er:d~e n t h ?.. s been " t o bro ade n the poteni ta l r ea ch of 
peaceti□e , non- emergency fo reign policy c ontrols to expor ts 
by fore ign subsidiaries of al l products and data (no t me rely 
stra tegic ) to all destinations (not mere ly the emb~rgoed 
nations and other Communist countries ) . 11 (.~bbott , Linking 
Trade to Political Goals : Foreign Policy Export Contro ls 
in the 1970s a nd 1980s , 6 5 Minn . L . Rev . 73 9, 847 ( 1981 ). 
During conside ration o f the EAA i n 1979 , the Senate 
acknowledged tha t the argua bly broadened ef fec t " r.1ay not 
have been considered adequately by the Congress at the time 
the provision was adopted ;" however , it withdrew an 
amendme nt that wo u l d have eliminated the 1977 a u thor ity 
" pending further study ." (S. Rep . No . 16 9, 
96th Cong ., 1st Sess . 11 (1979 )). The authority to date ha s 
been exercised on l y once . Its use was pinpointed to provide 
a contractual defense for n ondelivery of foreign manufacture d 
Levi ' s unifo rm s for Moscow Olympics p a rticipa nt s ( 15 C.F . R . 
§ 385 . 2 (d ) ( 1981 )). 

Controls on export s by U.S.-controlled foreign f i rms have 
been i mposed by Treasury under the a uthority of the Trading 
with the Enemy Ac t (5 0 U.S. C . A . App . § 5 (b )). The same 
j u risdictional reach is in the Interna tiona l Emer gency 
Economi c P ower s Act ( Id . § 1703 ( a ) ( 1 ). In practice , the 
extraterritorial reach of the Treas ury- admi ni stered 
controls , such as the Cuban emba rgo , has been cu t back ove r 
the year s in the face of foreign governmen t protests an d 
challenge s (C ompare 3 1 C . F . R . § 515 . 54 1 ( 1975 ) wit~ id . 
§ 51 5. 559 ( 1981 )). The more re c€.'n t Iranian Asset s 



Co n t rol Regulations did not requ ire li cense s for expor t s of good s 
~ ~ d techn ology by non-bank ing U.S .-controlled foreign fi rm s (31 
C . F . R . §§ 535 .207, . 429 , a nd . 430 ( 1 98 0 )). 

The l eg islative history and past practice of adm in istering simila r 
cont r ols unde r analogou s statute s raise s the issue of ~het h e r s t1 ch 
o ption wo uld be effective in light of pre d ictable negati\-e f o r e ign 
,-ca ct i on s . Con s i cc r a t j_ on o f the i s su e s r, o u l d in v o l v e not o n l v 
likely dipl oma tic pro~est s an d non- c o ope ra tion of foreign courts 
but als o the use by a f oreign government of statutes that wo uld 
block U.S . enforceme n t action s o f s u s p 2 cted un a uthorized exports . 
Fo ~~ ign statutes ~ ould also subj e ct pcr s cns in the f o reign cou n t r y 
to penalti ~ s for s2king or for r cspc nding to U.S. inquir ie s . A 
~ore ign g ove rn ment could also u s e these J.fi ws to prohibit fir n s 
doi~g busi~ ~ss i n its territory ( including U.S. -controll o d f o reign 
f j_ r r.,s ) from c c n·'.plying with U.S. e::-::r,or t s controls (S ee e . g ., 
:? r o tection of Tr 2.c1.in g Interests l-\Ct , 1 9 8 0 , c . 11 ( Uni 'u.:e ci i-:: ii, g do; r, ) 
L ,0.\v 80 -538 , (1980 ) J . O . 17 9 9 (F rance ). It shou ld be note d thnt , 
a s in the F ruehauf case , a foreign governmen t has the poKer to 
finesse that claim of jurisdic tion by simply having a receive r 
2 ppo in ted wh i c h would end 11 U.S. c entral" (Fruehauf Corp . v . 
1,:a s s2rdy , (1 965 ) La S ema ine Juridique II 14274 (bis ) (Cou r 
d ' appe l , Pa ris ), (1 965 ) Gaz . Pal. II 86 , 5 Int ' l Legal Ma t'ls 476 , 
reprinted in A . Lowenf ield , Trade Contro ls for Political End s § 
3. ":3 at 81 TI9 7 7 ) . ) 

The United States could counte r thes e potential foreig n reaction s 
by suspending the U.S . expor t privil ege s of foreign firms 
violat ing U.S. controls ( 15 C . F . R. §§ 387 . l(b ), 388 .3 (1 981 )). 
This s uspe nsion can be achieved through administrative hear ings 
and wou ld not require the gathering of evidence abroad. This U.S. 
sanction migh t induce a foreig n compa ny that is dependent upon 
continued access to U.S. goods ~nd technology to persuade its 
government to moderate its respon se to U.S . controls , ho~eve r, 
such unilateral action on our part could well lead to serious 
trade problems in th e future . 



Option II . Should th e U.S . asse rt c o n t rol o v e r fo r Gi g ~ -mad e 
p ro c: u c ".:. s of U . S . t c=: ch n o 1 o g y w h i ch \\. a s t r 2 n s : Gr r 12 d be [or e 
De c ,: rb2 r 30 , 1 9 81? 

"!" ,e gal Authority : 

":'he 2. c g al i s s u e p o sed by th e us e of thi s opt i o n i s \, r. e: the r 
t he ~~por t Administ ration Act (2AA) prov i de s the a uthority f or 
s ubs Gqu 2 n tl y contro l li n g t h P expor t fr om a for ~i g n cou n try of 
a forr:: i g n p r oduc t of U.S . t,~chno l ogy , if , at the ti.Ge th e 
U.S . te c hnology ~a s expo rtGd f r o ~ the Un i ted S t ~te s , th e re 
~0 re no contro ls a n t ~c technology o r it s fo r0lgn dire c t 
p :,:of .u c t . 

'.:' !1:':: }:~ AA prov j_de s autho r i. ty t o J_ ic e r. se the c:-:p or t o :f c_; c od s or 
":. 2 c )- :1 o logy " sub j c c t t o f-.1~ e j u r i s c1 i. c t i o r, o f t he C n i t c d S to t e s " 
( E !-..A § § 5 ( a. ) , 5 0 U . S . C . A . !'-_p p . § 2 4 0 4 ( a ) ( n a t i c n a 1 sec u r i t y ) ; 
2 :1 d i d . 6 ( a ), id . § 24C 5 (a ) (forc0 ign p olicy )). The t en.1 is 
i~o t c"iefined in-the s t a t ute or its l e gislative history . 

Unde r t h e Ex port Admin istratio n Regul ations (EAR ), the 
Dcpar~.:. n e nt has e xerci sed this a uthority t o as se rt c o nt r ol 
over re exports of U.S. goods ( 15 C . F . R . § 374 . 2 ( 1981)) a nd 
technology ( id . § 379.8 ) through condition s i mpo s ed by 
general regulation or specific licensing conditio ns at time 
of export from the United S tates , i. e ., while the goods or 
technology are still u nder U.S. territorial jurisdiction . 
Such ree xports are subject to controls existing 
at the t.ir.,e of re e xport . Thus , the regulations " tie a 
string '' on the U .S . goods or technology , reserving the righ t 
to bar late r the reexport of an item to a destination to 
which it could have been freely exported when it left the 
u . s. 

Such assertion of control over foreign transactions do e s not 
f i t easily into internationally recognized principles of 
jurisdiction , but a " defensible " case can be made for the 
inte r national legality of condit i ons of e xtraterritorial 
c ont r ol i mp o sed at the time of export . The ultimate is s ue 
un der this option is whether the EAR provision c o ntrolling 
the export of foreign products of U . S . technology ( id . § 
379 . 8(a ) (3)) can be interpreted or amended t o contro l fore i g n 



procucc:d turb ines or co r. !;?resso~s on the basis of U. S . 
-;:.-:: chr10logy export e d prior to the imposition of the Decen,be r 
3 0 , 19 8 1 cont r o 1 s . Sec tion 3 7 9 . 8 ( a ) ( 3 ) cont a ins no e :-: :? res s 
rese rvation of the right to subject s uch foreign product s to 
U.S. contro ls in effect at the time of expor t from the 
~oreign country , a s is done in the previously ment i o~Ed EAR 
reexpor t sections. In add itio n , no precede nt ~ xists u~de r 
t~e EAR for such an a pplication of thos e controls (Carte r 
~~~inistration controls on oil a nd gas production and 
r:>:--: ploration equipme nt 1.vore 2ppli<2d pros p ec tively ). 

The l egal g rounds for what amount s to retroactive contro l 
afte r technology is al rea dy abroad an d o utside U.S. 
t0.n~i t orial jurisdiction a.r e tenuous . ':i:'he:re is a. very high 
risk tl-:at any att empt to interpre t or ,::.:ne:nd the product of 
tcc~nology provisions to have them r eac h back to c ove r 
fo .c.-eic;n exports involving te:chno l ogy exported prior to the 
ne:w control s '.-iOuld no t be sustairwd if challenged in U.S . 
court s. As discussed in Option I, if these controls ~ere 
imposed, foreign countrie s could block enforceme nt by 
statute s or othe r l egal mean s. 



Ootion III . Should the Cnited States grant reexport authorizat ion 
~o r ccn trolled U.S. component s of foreign products already in 
Europe ? 

Lega l Authority : 

The legal issue posed by use of t his option is ~hethe r the 
:SA R can be nod i f ied or i nterpreted to restrict the e:-:port of 
~ore i g n proc.uct s containing U. S . - o rigin parts o r ccTponL;nt s \·.'h ich 
ar e inco rpo rated in the foreign product before suc h a re striction 
is i:.:. ;_)CSe d? 

The :s.-;.R provision restricting th e export or r o<? :•:po:c t of 
foreign end-product s containing U. S .-origin parts a nd compone nts 
( 15 C.F.R . § 376.12 ( 1981 )) attempts to subject the forei gn 
tr2~sac tion to U.S . co11tro l af te r the export frcm the Unite d 
State s . :Out tha t provi_sion is less clea r than the E,-,R ' s :cec::---:::-ort 
provision s (di scussed in Option II ) concerning when , after export , 
such control could be exe rcised . Sec tion 376 .1 2 mere ly provide s 
that U.S . - orig in parts an d cc:mponen t s used o.broad to p roduce a 
~o£e ign-ma6e en d product are '' subject to the export control l2w s 
of t he United States." 

On its face , the explanatory note following s e ction 376.12 
subjects the parts and components to a system of specif ic or 
genera l authorization in effect at the time ''of incorporat ion 
abroad. . in a foreign-made end product that wil l be exported 
to a nother country . This explanation takes account of busine ss 
realitie s since a foreign producer would want to know before 
incorporating U.S . parts in his product whether U.S. contro ls 
would permit expor t to a particular destination . However , the 
breadth of the phrase "subject to the export control laws of the 
United States" permits a wide range of interpretat ions including 
one permitting the exercise of U.S. controls , after incorporation 
of the U.S. parts, at the time of export . 

There is a risk of successful challenge in U.S. courts if the 
United States assert s controls over foreign products at the time 
of 0xport from the foreign country (i. e ., after incorporation of 
U. S. p a rts ). Howeve r, a reasonable case can be made that the 
regulations already reach such transactions. As a matte r of 
practice , the Office of Export Administration exercises contro l 
over U. S. parts and components in foreign end products at the time 
of export or reexport from a foreign coun try , rather than ut the 
t ime of inco rporat ion. 
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I 
JBrougher (EWT)/DStein (EWT)/DSchlecty (TA) 

Economic Cost to U.S. of Extraterritorial 
Application of Oil and Gas Controls 

The extraterritorial application of oil and gas controls will 
have an immediate impact on a number of American firms. We 
estimate that subsidiaries of American firms would lose about 
$200 million annually over the next 2-3 years in signed or 
projected contracts for delivery of goods to the Soviet Union. 
This cost would be added to the impact of the December 30 
controls, i.e., loss of perhaps $150-250 millio~ annually in 
exports and reexports to u.s.s.R. Soviet orders for Western 
oil and gas equipment and pipe totalled about 
$7.4 bilfion in 1976-80. 

In the longer term the cost could be substantially more. In 
Western Europe, Japan, and elsewhere potential purchasers of 
technology and equipment and manufacturing partners could be 
motivated to seek non-U.S. suppliers in an effort to avoid U.S. 
export controls. 

Licensing and other cooperative trade mechanisms such as 
manufacturing associate relationships play an important role in 
international trade. Th.A GE turbine division, for example, 
says that its business related with manufacturing associates 
and licensees amounts to about $500 million ann ually . 

Americ~n corporations may find acquisition of West European 
firms less attractive as host countries become reluctant to 
extend national treatment to U.S. subsidiaries. One company, 
Dresser, reportedly fears that its French subsidiary would be 
in greater danger of being nationalized if the U.S. attempts to· 
prevent the latter from fulfilling its contract to supply 
compressors for the Yamal pipeline. 



-• :.. ~COAENTIAL 
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The following provides a little more detail on the estimated 
cost for American firms: 

I. Barring U.S. foreign subsidiaries from exporting oil and 
gas equipment. 

Directly Affected: 

Dresser Industries' French subsidiary with reported 
$45 million contract for compressors for Yam.al pipeline; 

Howmet Turbine Components Corporation's U.K.. and French 
subsidiaries with $30 million each in contracts for 
components for turbines to Alsthom Atlantique; 

and the following firms with subsidiaries which have 
been exporting petroleum equipment to the USSR (a 
comprehensive list is not available): 

Baker {UK) 
Cameo {UK) 
Cameron Iron Works (France} 
Control Data (France) 
Dresser (Canada) 

. FMC · (Fr.ance) . 
Grove Valve and Regulator (Italy) 
Honeywell Control and Measuring Devices 
{Austria) 
Hydril (Europe) 
McEvoy (UK) 
Rockwell International (Netherlands} 
UOP {UK). 
Others 

These are the subsidiaries identified as having previously sold 
petroleum equipment to the Soviets; many other subsidiaries 
could be affected by extraterritorial application. 

II. Barring Export of foreign products of U.S. technology 
transferred prior to December 30, 1981. 

No comprehensive list of U.S. firms affected is available. 
Such a list would probably include the fir~s listed in I above, 
plus additional companies with foreign licensees that have 
exported to the u.s.s.R. such as 

General Electric (turbines), 
ARMCO (offshore rig structure), 
Cooper (turbine components and compressors), 
Perry Equipment (pipeline pigs), 
Levingston (offshore rigs), and 
Grove (valves) • 


