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Tells S~n. panel 
' 

he'd be less rigid 
9y JOSE,tt VOLZ ·..a FRANK JACKMAN ,...~...., 

WASHINGTON-Under assault from liberals on the Dem
ocratic-controlled Senate .Judiciary Committee, Federal 
Appeals Judge Robert Bork yesterday stuck by his philo-· 
sophical guns, but conceded he would be less rigid as a Su
preme Court justice than he had been as a law professor . 

.. In a classroom, nobody gets hurt," 
Bork said. ••1n a courtroom. 10me
body always gets hurt." 

The 60-year-old Bork. praised by 
f'ormer President Gerald Ford as 
perhaps "the most qualified nomi
nee to the Supreme Court in more 
than half a century," told the com
mittee in his opening statement that 
.. my philosophy of judging is neither 
liberal nor conservative." 

Instead, he said, tt Is a philosophy 
'"which gives the Constitution a run 
and fair interpretation, but where 
the Constitution is silent leaves the 
policy struggles to Congress, the 
President. the legislatures and the 
executives of the 50 states and to the 
American people." 

Under sharp questioning rrom 
Committee Chairman Joseph Biden 
(D-Del.) and Sen. Edward Kennedy 
(D-Mass.), both of whom have ex
pressed opposition to bis nomina
tion, Bork defended statements he 
bad made criticizin& aome key top
court rulings. 

Admits civil-rights error 

But he acknowledged to Kennedy 
at one point that be was wrong in 
1963 when he criticized the public 
accommodations section of the Civil 
Rights Act of 1964, and be said that 
the 1954 Supreme Court decision 
outlawing racial segregation in the 
nation's schools "represents perhaps 
the greatest moral achievement of 
our constitutional law." 

Questioned by Sen. Orrin Hatch (R
Utah) about how he would act should 
the Supreme Court's controversial 
1973 decision legalizing abortion 
come before the top court again, 
Bork avoided giving a direct answer; 
instead, he outlined a number of pos
sible forms his ultimate decision 
might take. 

Kennedy summed up the opposi
tion to Bork when he charged that 
" in Robert Bork's America, there is 
no room at the Inn for blacks, and no 
place in the Constitution for women. 
And in our America, there should be 
no seat on the Supreme Court for 
Robert Bork." 

The nnt day'a public questioning 
was exclusively concerned with 
Bork's legal philosophy and views, 
though Hatch claimed that the Judge 
waa "experiencing the kind or Innu
endo and intrigue that usually ac
companies a campaign ror the Sen-
ate." . 

One development that may ran into 

that category was a report in an Ohio 
newspaper that a confidential FBI 
background report on Bork raised 
the question of whether the Judge 
bad a drinking problem. According to 

the Cleveland Plain Dealer, which 
quoted unidentiried committee 
sources, the report described two in
cidents on Dec. 21 and Dec. 23, 1983, · 
when Bork was injured in rans at bis 
Wuhington home. Neither commit• 
tee members nor staffers would con• 
firm ~e FBI report yeste~ay. 

Earlier, in an unprecedented ap
pearance by a former President, 
Ford told the committee that Bork, 
as solicitor general and No. 3 official 
In the Justice Department, acted 
"with integrity" when he carried out 
then-President Richard Nixon's or
der to nre Watergate special prose
cutor Archibald Cox 

The crisis was "not of his making," 
noted Ford, who said that Bork "act
ed with integrity to preserve the con
tinuity of both the Justice Depart
ment and the special prosecutor's 
investigation. I think in retrospect 
that history bas shown that his per
formance was in the national inter
esL" 

But Sen. Dennis DeConcini (D
Ariz.), one of the uncommitted com
mittee memben, said that Bork, now 
a judge on .the U.S. Court of AppMls 
for the District of Columbia, stifl had 
some questions to answer about the 
ftring. 



Promises 
to respect 
precedent 
By Aaron Epstein 
,...,.,., w..111 .. ,, ....... .. 

WASHINGTON - Judge Robert H. 
Bork, fighting for confirmation of 
his bitterly contested nomination to 
the U.S. Supreme Court. declared yes
terday that he has criticized dozens 
of Supreme Court decisions because 
of what he sees as flawed reasoning, 
not because he is insensitive to indi• 
vidual and minority rights. 

Bristling under a vigorous attack 
on bis civil rights views by Sen. 
FAward M. Kennedy (0., Mass.) dur
ing the first day of nationally tele
vised Senate Judicary Committee 
hearings, Bork exclaimed: "You will 
read my writings from beginning to 
end and you will never find a mark 
of racial or ethnic hostility." 

Bork, asserting that his legal phi• 
losophy was "neither liberal nor con• 
servative" and promising to "give 
great respect to precedent," was de
fending himself publicly for the first 
time against accusations that he is a 
right-wing zealot bent on diminish• 
ing the rights of individuals, minor• 
!ties and women. 

"It is one thing as a legal theorist to 
criticize the reasoning of a prior 
decision, even to criticize it severely, 
as I have done," he said. "It is an• 
other and more serious thing alto
gether for a judge to ignore or over• 
tum a prior decision." 
. The 60-year-old federal appeals 
Judge, accompanied by his wife Mary 
Ellen, his three children and a 
neighbor, the widow of retired Jus
tice Potter Stewart, spent about four 
hours answering questions about a 
lifetime of legal opinions and writ• 
ings in which he haJ criticized Su• 
preme Court ru i1ngs on subjects 
ranging from privacy to poll taxes 
and racial equality. He will return 
for more questioning today. 
. The outcome of the hearings, held 
m a packed Senate room recently 
used for the Iran-contra hearings, 
could affect the direction of the Su
preme Court for years to come. Presi• 
dent Reagan nom inated Bork to re
place retired Justice Lewis F. Powell 
Jr., who was considered the pivotal 
vote on such significant issues as 
afhrmatl ve action. abortion and 
church-state relations. 

Sen. Edward M. Kennedy CD., 
Mass.), leader of the anti-Bork forces 
in the Senate, charged early In the 
hearing that Bork "has consistently 
demonstrated his hostility to equal 
justice for all." 

"The strongest case against this 
nomination is made by the words of 
Mr. Bork himself," Kennedy said in 
an opcnmg statement. "In Robert 
Bork's America. there 1s no room at 
the mn for blacks, and no place in 
the constitution for women. And in 
our America, there should be no seat 
on the Supreme Court for Robert 
Bork." 
. Kennedy recalled Bork's opposl• 

uon to passage or the Civil Rights Act 
of 1964. Bork had written at the time 
that a proposed law to ban racial 

discrimination in public places was 
an unwarranted coercion of property 
owners. based on "a principle of un• 
surpnsscd ugliness." 

"iesterdny, the nominee explained 
t~at h_e had subsequently changed 
~1s mmd. that he had made "the 
mtellectual mistake" of trying to ap
ply free market economic principles 
to social situations. 

Kennedy bcrah.-d Dork for taking a 
d~ade to recant. ",Weren't you wor• 
r1ed_ about the coercion that was hap
pening to millions of blacks in this 
country?" Kennedy asked. 

Bork recalled that he also had writ· 
ten in the early 1960s that racial 
scgegation. too. was "a principle of 
unsurpassed ugliness," and that he 
~came convinced that the civil 
rights laws "do much more good 
than harm" and "ha-.·e helped bring 
this nation together." 

~n. his testimony, however, Bork 
cr111c1zcd Supreme Court decisions 
that ~evelopcd a constitutional right 
of privncy, established the principle 
o_f "o~e pcr_son ,_one vote" repTesenta• 
uon in lcg1sla11,·e bodies and struck 
down a poll t.ix and racially discrimi
natory provis10ns in real cstnte 
transactions. 

~,·eral senators asked Bork to ex
pla~n his criticism of a 196S ruling in 
which the high court struck down a 
Connecticut Jaw that barred access 
to contracepm·es, even to married 
couples. 

He described the Connecticut law 
as "an outrage." But Bork attacked 
the ruling striking it down. he said, 
because 11 was based on an unde• 
hnc:<l general right of privacy that 
he said was not found in the Consll• 
tutwn. "Pri\·acy to do what ?" he 
asked. "We don 't know." 

He said he was "not alone" in at• 
tacktng the reasons behind the con• 
traccpt1on _deds1on. "A lot of people, 
mcluding Justices, criticized that de• 
cis1on." he said. 

Because the right of privacy under
lying that dcci!>1on became the Su
prc:mc Court's rationale for declar
ing 1n 197.1 that women have a 
con~t11ut1onal right to an abortion 
Bork !>aid he wus equally cntlcal of· 



the abortion ruling. 
That ruling, in Roe vs. Wade, "con

tains almost no legal reasoning" 
rooted in the Constitution. Bork de
clared. 

But he would not say whether he 
would vote to uphold or overrule it 
should such a case come before a 
court on which he sat. Bork said that 
he opposed efforts in Congress to 
overturn the abortion decision or to 
strip the Supreme Court of jurisdic
tion over the subject. 

Bork described the Su pre me 
Court's one-person, one-vote rule of 
equal legislative representation as 
rigid and artificial. II has the effect. 
he said. of carving out political dis
tricts based on numbers. without re
gard to the political consequences of 
"cutting up communities." 

He also defended his criticism of a 
1966 Supreme Court d<.:cision striking 
down a SI.SO \'irginia poll tax. saying 
there was insufficient evidence of 
racial discrimination or that the law 
was being unequally applied in that 
case. "I have no desire to bring poll 
taxes back into existence," he said, 
however. "I don 't like them myself." 

Of his criticism of a 1948 Supreme 
Court d1:c1swn invalidating racially 
discriminatory real estat<.: contrncts. 
Bork said he oppos<.:d such restnc
lluns hut continues to bclil' \'e that 
thl· courrs rattonak was wrung. 

The prohll•m. he explain<.:d. was 
thnt the rca,oning could be used by 
courts to convert virtually all pri
\·at<.: actwns into unconstitutional 
conduct. Fortunately, he said. that 
has not happened. 

Despite his low regard for the rea
sonin g bchind thc~c.: and other land
mark rultngs. Bork assurc.:d the com
m1tt1:c that he wa~ nut "Itching to 

overrule" court precedents. 
Bork. in his opening statement, 

sought to explain how he reasons as 
a judge. 

"The judge's authority derives en
tirc.:ly from the fact that he is apply
in.: the Jaw and not his personal 
values," Bork said. "The only legiti
mate way" for a judge to "go about 
finding the Jaw," Bork said, "is by . 
attempting to discern. what those 
who made the Jaw intended . . .. " 

Before testifying, Bork listened for 
nearly three hours as some Demo
crats on the closely divided commit• 
tee castigated him as a right-wing 
extremist and some Republicans 
praised him as a brilliant legal 
scholar well within the mainstream 
of Ameri.can jurisprudence. 

Across the street, about 350 demon
strators carried anti-Bork signs and 
listened to speakers call for Reagan 
to withdraw Bork's nomination and 
appoint someone else. 

Sen. Howell Heflin CR., Ala.), who 
has been besieged by constituents 
who argue that Bork should be dis
qualified on grounds that e is an 
agnostic or docs not believe in God, 
said that should not be an issue. It is 
unconstitutional to prescribe a "reli
gious test ·· for a federal office 
holder. Heflin said . 

And Sen. Ocnn1s J>cConcini CD .. 
Anz.l s.i1d during a recess thnt 
Bork·s drinking habits arc not im
portant either. OcConcini said that 
an FBI report about two dnnkmg 
incidents hod persuaded him not to 
bring up the subJect. 

llenin. OcConc1m and Sen. Arlen 
Specter CR. , Pa.l arc considered the 
only undec1dL·d votes on the 14-mem
bcr commitll.'l'. 

In an extrnordinary appenrance by 

a former president. Gerald Ford ac
companied the nominee to the hear
Ing and praised Bork's conduct dur
ing and after the October 1973 
"Saturday night massacre," when 
Bork, then the U.S. solicitor general,• 
obeyed President Nixon 's order to 
fire Watergate special prosecutor 
Archibald Cox. 

Ford said Bork "acted with integ
rity to preserve the continuity of 
both the Justice Department and the 
special prosecutor's investigation." 

However, several Democratic com
mittee members said they would 
raise issues of whether Bork broke 
the Jaw and later failed to tell the 
complete truth about his role. 
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Detractors call.Bork a threat to nation 
By Michael lte1ly 
~ WuhirCtan &nau 

: 'fl ASHINGTON - Two days be
fore the 200th anniversary or the 
Blgntng of the ConstJtution, the gov
~mmmt by and for the people wu 
;:hugging along nicely In what 10me 
(mostly Democratic) lawmakers lllld 
was a matter crttical to the future or 
the unk>n and othera (mostly Repub
lican) said was not, either: the cue 
~~Robert H. Bork. 

Inside the Senate Caucus Room, 
which only last month hosted anoth
er matter aa.Jd to be critical to the 
lutwt of the union In the lran-con
tra· hbrtngs. Judge Bork battled 
wtth the Senate Judiciary Committee. which must recommend to the 
Sep.ate whether the Judge ahould be 
a $upreme Court Justice. Then the 
Sepate can fulfill Its consUtutlonal 
~t to advise the president, wheth
er the president wants the advtce or 
not. 

Outside, In the park next to the 
RU11Sell BuUding housing the caucus 
room. several hundred people wear
tng "Block Bork· buttons listened to 
Mcily Yard. president c:Lthe National 
Organtzatlon of Women, exercise 
~er constltutlonal right to give Judge 
Bork hell In a stentorian voice that 
inipced no words. · 

rJ aay to the Senate of the United 
Stat.es. this country ls on the road to 
be¢omlng the best that we can be
come and we wtll not tolerate one 
ate,> backwards!· Ms. Yard boomed 
to pithustastlc applause. Thm she 
led the crowd In a brief chant of •No 
to Bork!. before they split up Into 
emaJler groups to go lobby their 
home-state senators against Judge 
Bork. 

In line In front of the butldlng, 

Amok! and Mildred Ginsberg d New 
York. who are tourtng Washington 
this week. waited for their chance to 
go Into the hearing room and listen. 
After they listen, they MJd, they · 
planned to make up their minds for 
theffl!IClves on whether Judge Bork 
ahould be, u Sen. Edward M. Km
ncdy, D-Mass, put It yesterday, •one 
or the nine.• Their dectalon la not 
likely to have a lot or real effect on 
Judge Bork's career, but It'• their 
constitutional right ~ardleaa and 
they were taking It wtth due aertou&
nea. 

"I have, or coune, read a good 
deal about Mr. Bork, but I am reeerv
tng opinion unUI I get a chance to get 
In there and listen for a whlle to the 
questions and his answera: MJd 
Mrs. Ginsberg. "I feel the same aa my 
wtte: aatd Mr. Ginsberg, who la 67 
and retired from the toy business. 

"I feel the selectJon or a Supreme 
Court Justlce should not be handled 
on a political nature. In this case, It's 
a Uttle difficult because !!IOme people 
may not approve of all or Judge 
Bork· s Views, but ft should st1ll not 
be political.-

There were no major swprlaes In 
the first day of hearings. ~ose who 
are on record as opposing Judge 
Bork continued their opposition: 
those for, continued for: those 
fenoe-sltung conUnued sltung. 

Senator Kennedy. an outspoken 
opponent. aa.Jd, ·tn Robert Bork's 
America there Is no room at the Inn 
for blacks and no place In the Con
stitution for women. And In our 
America. there should be no seat on 
the Supreme Court for Robert Bork.• 

Sen. Alan K. Simpson, R-Wyo., 
deplored the furor over Judge Bork 

u ~e four H'a: hype, hunah, hya- · 
ter1a and hubris· and called the al
Ued ctvtl rights groups leading the 
fight "'bug-eyed zealots• who were 
•aa11vaung at the chops· to get the 
Jbdge. Ralph Neas, executive dlffl:tor 
oC the Leadership Oonlerence on av
d Rights and the leader or anU-Bork 
forces, leaning against a marble col
umn tn the rear al the room, amlled 
atthal 

Judge Bork came acroes well in 
his first day or pubUc testimony. 
Heavily coached for his appearance 
by a consultant who baa been in
wived In the admlntstratlon's efforts 
to ensure Judge Bork's confirma
tion, Tom Kotolagos-whosat right 
behind him yesterday - the judge 
was artJculate and comprehensive tn 
hla answers. When he listened, he 
was Impassive and grave, appearing. 
wtth his old-fashioned below-the
chin-line beard and well-padded 
build, like a Falstaffian Captain 
Ahab. 

The most careful man 1n the 
room was committee ChaJnnan Sen. 
Joseph R. Blden, D-Del., who had to 
Jtbe pre-hearings statements that he 
would vote against the Judge with a 
need to appear fair. 

On the one hand, Senator Blden 
was politely tough tn his questlon
tng. On the other, he went to ela~ 
rate pains to assure the witness re
peatedly that all was fair. At one 
point. as cameras clicked. he waved 
his gavel In the air and declared, 
•Judge Bork, I guarantee you this lit
tle mallet Is going to assure you ev
ery single right for you to make your 
Views known as long as It takes on 
any grounds you wish to make 
them.· 
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Former President Gerald R. Ford (left) praiaea Jµdge Robert H. Bork. 

By Lyle Deoot.too 
w~ Bureau r1111e Sun • 

WASHINGTON - Supreme 
Cowt nominee Robert H. Bork, ln a 
bold and unprecedented move, 
epelled out ln detail yesterday Just 
how he would decide whether the 
famous 1973 abortion dectelon 
lhol.ald be overruled. 

But ln doing so, he did not Imply 
that he ultimately would vote to keep 
the declelon ln Roe va. Wade on the 
books. 

Throughout almoet four hours on 
the wltneu stand In the Senate·• 
htatortc Caucus Room, the nominee 
seemed to soften somewhat h1a crttl
ctam of a host ol major court rul1nga 
on co~tuUonal rights but avoided 
making any promlsea that he would 
not try to undo them If he became a 
JuaUce. 

He explicitly menUOned only one 
declak>n he thought should be left u 
la: a 1948 rul1ng. ln the cue ol Shel
ley vs. Kraemer, which struck down 
any use of at.ate courts to enfort:e 
racial clauaes1 ln contract■ for tbe 
ealeolhoueea. 

That .. "not worth recona1der1ng.■ 
he said. even u he continued to crtt
lctzc the constitutional reaaonlng 
used ln the case. He aaJd the court 
had not used that reaaoning ffen 
once elnce. He continued to level 
heavy crtUclsm at decisions uphold
Ing a conaUtuUonal right of prtvacy 
- the key to the abortion ruling. 
~ Bork, ln his first day before 

the Senate Judiciary Committee and 
a standing-room-only crowd, broke 
many of the traditions that have 
kq>t past nominees to the Supreme 
Court from talking directly about 
specific past and future cues and 
lasues. 

Not one question went unan
swered, and many prompted him to 
go deeply Into his judicial phUoeophy 
ln what, at Umes, seemed like a sem
inar ln constltuUonal theory. He did 
not ~en beg off when pressed about 
his attlt~ regarding any consUtu
Uonal Issue or any precedent. 

His most revealing comments 
came near the heartngs · clo9e for the 
evening when Sen. On1n G. Hatch. 
R-Utah. asked him whether his 
strong past criticism of the abortion 
ruling would necessarily mean that 
he would vote to overrule tt. He said 
·No: and then launched Into a re
vealing dcscrtptlon of how he wOtJ.ld 
handle that Issue 1n a future abor
UOn case. 

Judge Bork had lndJcated that his 
maJn cntlclsm of the decision In Roe 
vs. Wade was Its lack of "legal rea
scmlng" - that Is, how a ·rtght of 
privacy· leading to a right to an abor
tion could be found ln the Constitu
tion. 



If a future cue came to the 00W't.. 
forcing the jusUces to chooee "up or 
down· on the constitutional tuue. 
Judge Bork lndJcated he would go 
through the following atepe before 
making up his mind whether to 
overrule the Roe dedsJon: 

First. he would ask the lawyer 
challengtng an anU-aboruon law ln 
the~ to define, In ·10me pr1nct
pled fashion; how a "right or priva
cy- could be found ln the ConsUlu• 
Uon. 

Then, If' the lawyer could not do 
that, he would ask the lawyer If a 
epeclflc "right to aboruon• could be 
derived "legttimately from the Con• 
etttuUon.• 

If the lawyer dld not mme up with 
a "viable theory,· he would tell the 
lawyer to discuss whether Roe vs. 
Wade - even though lacking any 
theory to support It - should never
theless not be overruled. 

Judge Bork sa.fd he would lfsten 
to that argument, because he be
lieves that any Judge should have a 
respect for court precedents and 
should not act to undo precedents 
Without seeing whether a precedent 
should be left standing. even tr 
wrong tn the first lnstanct'. 

•Maybe some lawyer would sug
gest something I haven't thought oe; 
Judge Bork sa.fd. 

The American CMI Liberties 
Union, commenung after the hear
ings on the steps the nominee 
spelled out In discussing Roe 's fu
ture. suggested that Judge Bork had 
already made arguments In his wr1l· 
lngs to answer the questions he 
would put to the lawyers, and a law
yer attklng to have Roe overruled 
would Just have to quote them back 
to the Judge. 

As he began his testimony. fol
lowing flattering endorsements by 
former President Gerald R. Ford and 
Senate Minority Leader Robert J . 
Dole. R-Kan., Judge Bork - as ex
pected - sought to persuade the 
senators that he would not be swift 
to overrule decisions that he has 
been cr1Uctztng for 16 years. 

it Is one thing as a legal theortst; 
he said. 9to cr1tlclze the reasoning of 
a prior decision. even to criticize it 
IIC'Verely. as I have done. It ls another 
and more serious thing altogether 
for a Judge to tgnore or overturn a 
prior decision. That requires much 
careful thought. . . . Overruling 
11hould be done sparingly and cau-

tioualy.• 
He dld say that 10me decisions 

•ahould be overruled. when Umes 
change, and he gave as his Wustra
tlon the Supreme Court's 1896 dect
lk>n permitting racial segregation -
a dectslon overruled In a landmark 
1954 school desegregation case. 

He praJsed the 1954 ruling. In 
Brown ve. Board or Education, say
Ing that It ·represents perhaps the 
greatest moral achievement of our 
constitutional law.· 

Mr. Bork encountered 10meUmes 
btung comments from his maln roe 
on the Judiciary Committee, Sen. 
Edward M. Kennedy, ~Mass., but 
there were no heated exchanges, 
and he showed no sign or Irritation. 

.The Massachusetts senator ac
cused him of stopping "your clock on 
dvtJ rights• with the 1954 ruling. be
cause of his crtUclsm of a wide vart
ety or civil rtghts rulings handed 
-down stnce. 

But Judge Bork eeveral Umes 
IOUght to draw a dlsUncUon between 
his challenges to the reasoning of 
Supreme Court decisions on rtghts 
and his own vtews In favor or clvtl 
rtghts. He repeatedly stressed that 
his challenges were based only on 
his views of the proper Judicial phi
losophy. not on personal vtews or 
what was right and wrong. 

•1 have the greatest respect for 
the Bill or Rights, and I will enforce 
the Bill or Rights: he declared. He 
speclfically noted that while he had 
crlUcl.zed the 1948 ruling on race bl
as In housing sales, he personally 
had ·never been for racially n:strtc
Uve covenants.· He also sa.fd he was 
opposed to poll taxes and would not 
want to bring them back. 

While he repeated his argument 
that women are not now guaranteed 
special protection under the Const!• 
tutlon agatnst sex bias. he did sug
gest that the ConstttuUou ::culd be 
used to strike down forms of sex dis
crimination lingering from the past 
because they could now be found by 
courts to be ·unreasonable· and 
could be nulWled on that basis. 

He did not relent In his crtUclsm 
of the Supreme Court's requirement 
of equality In popul~tlon In drawing 

elecUon dlstrtcts, aaytng that the 
•one peraon, one vote· applUICh was 
"art.lfldal.• But he did tell Mr. Kenne
dy that , have no desire to go around 
trying to overturn that dectskm.· 

In crtUctzlng a aeries of decisions 
beginning In 1965 establishing a 
consUtuUonaJ "right or privacy- that 
has led to the creaUon of a number . 
or other new rights. Including abor
tion, Judge Bork aought to aoften his 
poslUon by saytng that ·10me ~ 
reasoning than that relied upon by 
the court mtght be found to JusUfy 
the results. 9There may be other ar
guments I haven't thought about.• 
flesald. . 

But when Judiciary Committee 
Chalrman Joseph R. Blden Jr., ~ 
Del., repeatedly pressed him to sug
gest some other reasoning, the Judge 
did not do so, aaytng at one point 
that he had ·never engaged ln that 
exerdae.• 

Mr. Btden then said that "If you 
can't find a raUonaJe· for the baste 
1965 privacy ruling, then all follow
Ing cases based upon It - Including 
the abortion ruling - ·are up for 
grabs.• Judge Bork replied: 1 don't 
linow whether other cases are up ror· • 
grabs; If someone can think or a ra-. 
Uonale. It might make them rightly ... __......... . . 

UQ.;Theday's hearing fOCU9ed a1most' 
exclusively on Judge Bork's vtew of 
the ConsUtuUon, his Ideas about the 
role of Judging and his criticism of 
Supreme Court precedents. He was 
not pressed heavily on his explana- · 
Uon of his role In firing Watergate 
prosecutor Archibald Cox ln 1973 or 
on his ethics as a judge. 

But one member of the commit• 
tee. Sen. Dennis DeC.onclnl. ~Artz., 
spent some effort outside the hear
ing room to check lnto a news report 
that Judge Bork had had problems 
wtth drinking. 

Mr. DeC.onclnl said after reading 
the summary of the FBI background 
report on Judge Bork that he was 
·sattsfied• that the Judge did not 
have a drinking problem. "It was a 
one-Ume occurrence; It Is not a ma
jor Issue In my Judgment: the sena
tor saJd. He refused to discuss specif
ics of the Incident. 
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SENATOR JOSEPH R. BJDEN Jr.: 
I'm aure you know that one question 
to be raised in ~ hearings is 
whether or not you're going to vote lO 
overturn Supreme Coun decisions, 
which is obviously your right as a Su
preme Coun Justice if you are con
firmed. In 1981 in testimony before 
Che Congress, you said, quote, "There 
are dozens of cases," unquote, where 
the Supreme Coun made a wrong 
decision. And this January in ~ 
marks Cb Che Federalist Society you 
tmphed that you would have no pro~ 
lem in overruling de-cisions based on 
a philosophy or rationale that you ~ 
jttted. And in an interview with the 
District Lawyer magazine in 1985 you 
were aned if you could identify cases 
that you think should be reconsid
ered. You said, and I again quote, 

. .. Yes I can, but I won't." Would you 
be willing for this committee to lden
Ufy the dozens of cases that you think 
should be l"f'Considered. 

JUDGE ROBERT H. BORK : Well, 
Mr. Chairman, to do that I'm afraid I 
would have to go out and start back 
through the casebooks again to pick 
out the ones. I dOJ'l ·1 know how many 
should be reconsidered. 1 can discuss 
with you the grounds upon - the way 
in which 1 would reconsider them. Let 
me menuon tha t Federal1SI Society 
C.lk, wtuch was given from scribbled 
notes - I had some but I scribbled 
something tn the margin which I got 
up and said in response to another 
speaker - and n was that a non~rigi
nalis1 dec:ision, by which I mean a 
dec:ision which does not relate to a 
principle or value the ntif1ers 
enacted in the Constitution could be 
overruled. 

If you look at the next paragraph of 
that talk, wtuch was the written pan 
- written-<>1.11 pan and not the extem
porit.ed part - It contradicts that 
statement, because the very next 
paragraph states that the enormous 
expansion or the com mer~ power -
CongreH 'S power under the com
merce clause of the Consutution - Is 
1e11Jed and it Is simply too late !D go 
back and reconsider that, even 
lhough n appears to be much broader 
than anything the framer5 or the rau
liers 1n&ended. 
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mr pan that ,care decisis, or the refuses to leave when asked to do 10 
theory of precedent, Is lmponanL by the host, and finally the hosr u _ys 
And In fact I would say lO you any- _ calls - the police to have Che un-
llody who believes in original lnten- wanted 1uest ejected. 
Uon as the means of interpreting the Under Shelley against Kramer, 
ConsUtutlon has to have • theory of &hat would become a state action, and 
precedent because this nation has &he depanlng _ or guest - could 
arown ·in ways that do not compon nlse the Firs\ AmendmenL His First 
with the intentions of the people who Amendment rights had been violated_ 
wrote the Constitution - the com- because a private person gof sick of 
merce laws Is one exan:iple - and It ls his political diatribe and asked him to 

simply too late to 10 back and tear 
that up. 

I cite 10 you the legal tender cases. 
Scholarship suggests - these are ex
treme examples, admittedly - schol
arship suggests that the framers in• 
tended to prohibit paper money. Any 
Judge who today thought he would 10 
back to the original Intent really 
ought to be accompanied by a guard
un rather th.an be sitting on a bench. 

A Restrictive Racial Covenant 
The case that has come up and 

mentioned I think In your opening 
statement, Shelley against Kramer. 
Shelley against Kramer was a case 
dec:ided under the Founeenth 
Amendment. The 14th Amendment, 
as we all know, applies only when 
1ovemment acts, when government 
~rces and denies equal protection 
of the laws or due process. That was a 
racial covenant - a restrictive racial 
covenant case. And the Court held 
that when a slate coun enforced that 
contract, that was acuon by the Gov
ernment and hence the Founeenth 
Amendment applied lO private ac
t.Ion. 

I have never been for racially re
strictive covenants. I argued In the 
Supreme Coun that racially discrimi
natory private contracts were cov
ered by s«tion 1981, a famous post• 
Civil War enactment, and outlawed 
as such by that statute ; that was Run
yan against Mccrary. 

BIDEN : What year was the stat
ute, Judge? Do you know? 

BORK : No, I don 't offhand. 
BIDEN ; Did ii antedate the Shelley 

case. 
BORK : Oh yes, yes; the difficulty 

with Shelley was not that it struck 
down• racial covenant, which I'd be 
delighted lO ltt happen, but that It 
adopted a principle which, If 1en
erally adopted. would tum almost all 
private action into action 10 be Judged 
by the Constitution. Lei me give you 
an example. 

leave and the police assisted him. In 
that way any contract action, any 
court action, any kind of action can be 
turned Into a constitutional case. 
Now, I'm not alone in criticizing Shel
ley against Kramer. 

CrllJclsm of Connecdcu1 Cue 
ilOEN : Well, let 's talk about an

other case. Now let's talk about the 
~riswold case. Now, while you were 

living In Connecticut, that state had a 
Jaw. that made - I know you know 
this, but for the record - that a 
crime, that it made It a crime for any
one even a married couple, to use 
binh control. 

And you have Indicated you thought 
that Jaw was nutty, to use your word, 
and I quite agree. Nevenheless, Con• 
necticut, under that nutty law, prose
cuted and convicted a doctor and the 
case finally reached the Supre'!'e 
Coun. The Coun said that the law vio
lated a married couple"s constitu
tional right to privacy. 

And you crit icized this opinion In 
numerous articles and speeches, 
beginning in 1971 and as recently a_s 
July 26 of this year. In your 1971 an1-
cle "Neutral Principles and Some 
Fl~st Amendment Problems," you 
said that the right of married couples 
&o have sexual relations without fear 
of unwanted childre■ Is no more wor
thy of constitutional protection~)'. the 
couns than the right of public uuhttes 
&o be frtt of pollution control laws. 

You argued that the utility compa
. ny's right or gratification, I think you 
referred to it, to make money and the 
married couple 's right or gratifica-· 
tion to have sexual relations without 
fear of unwanted children were .. .I· 
dentical. 

Now, I'm trying to understand this. 
It appears to me that you're saying 
that government has as much righ~ to 
control a married couple 's dec151on 
about choosing to have a child or not 
as that government has a right to con
trol the public u11ht y's right to pollute 
the air. Am I mrsta11ng your rauon• 
ale? 



. BIDEN: But It aeems to me that 
BORK : With due respect, Mr •.. _ 1fhat you're saying is what I aald. 

Q\alrman, 1 think you are. I was mak• Thal IS that the Constitution - tf it 
Ing the point that where the ConstitU· were a constitutional right, If the Con· 
lion does not speak. there's no pro"'.i•---,uwtton uld anywhere in it, in your 
liOn in the Constitution that applies-to-- WW lhat a married couple's right to 
the case. then a Judge may not say, .. I enaaie 1n the decision or havin& a 
place a higher value upon a marital child or not havtng , child was a con• 
relationship than I do upon an ec~ stttuUonally protected rtghl or pri• 
nomic freedom" - only If the Consll• vacy then you would rule that that 
111tion gives him some reasoning. right' exists. You wouldn't leave It to a 

And I said• Judge - _one~ a Judge legislative body, no matter what they 
begins to say economic nghts are did. 
more imponant than marnal ri&~ts BORK: Yes. 11111 •• rtght. 
or viee versa and ... if there is nothing • BIDEN: But you argue, as I under• 
an the Constitution, the Judge Is_ en• It.Ind It. that no such right exists. 
forcing his own moral values, which I BORK : No, Senator. 'lllat'S what I 
have objected to. tried to clarify. I argued that the way 

Now, on the Griswold case Itself, I In which this unstructured, undefined 

IIDEN: Can we stick with that 
point a minute and make 11,1,-. I un• 
derstand it? 

BORK : Sure. 
BIDEN : So that you SUUtsl· that 

unless the Constitution has, I believe 
In lM past you used the phrase that in 
the, in its textual idenlifies a value 
that's wonhy of being protected, then 
competing values in society - the 
competing value of a public utility, In 
the case. the example you use, to 10 
oul and make money has no more 
constitutional - thal economic right 
has no more, no more or less constitu• 

tional protection than the right of a 
married couple to use or not use binh 
control in their bedroom. ls that - I 
mean. isn't that what you're saying? 

BORK : No, not ent1rely. But I'll 
straighten it out. I was objecting to 
the way Justice Douglas in that opin• 
ion, Griswold against Connecticut, de
nved this righl. It may be possible to 
denve an obJect1on lo an anticontra• 
cept1ve statute in some other way, I 
don't know. But, starting from the as
sumption - which 1s an assumption 
for the purposes of my argument, not 
a proven fact - starting from the as• 
sumpt1on that there is nothing in the 
Const111,mon an any legitimate method 
of consutulional reasoning about ei• 
ther subject, all I'm saying is thal the 
Judge has no .. -ay to prefer one to the 
other and the matter should be left to 
the legislatures , who will then decide 
which competing ratification or frtt
dom should be placed higher. 

BIDEN : Well, Oien, I think 1 do un• 
derstand 11. Thal is, that the gratif1ca· 
lion, an economic gralif1cauon of a 
uuhty company 1s as wonhy as much 
protection as the economic grat1f1ca
tion - as the sexual gratification of a 
married couple. 

BORK : No,1-
BIDEN : Because neither is men• 

lio.ned in the Cons111u11on. 
BORK : Well . neuher is mentioned 

- all that means is that the Judge 
may not choose. 

BIDEN : Whodoes? 
BORK : The legislature. 
BJ DEN : Well , that 's my point So 

h's not a Cons111u11on - if II were a 
const11u11on1I - I'm not trying 10 be 
picky here ; I mean, clearly, I don 't 
want to get into a debate wilh • pro
fessor -

BORK : It's bttn a·while. 

right of privacy that Justice Douglas 
elaborated, that the way he did it did 
not prove its existence. 

BIDEN: Well, can you tell me -
you've been a professor now for yean 
and yean; everybody's pointed out 
and I've observed you're one of the 
most well,read and scholarly people 
t.o come before this committee - in 
all your short life, have you come up 
with any other way to protect ~ ~ar• 
ried couple, UQder the eonsut~uon, 

against an action by a aovemment 
t.elling them what they can or cannot 
do about birth control in their bed· 
room? Is there any constitutional 
rtght anywhere in the Constitution? 

BORK : I assume I have never en• 
pged in that exercise. I passed on. 
What I was doing was criticizing a 
doctrine the Supreme Court was 
creating which was capable of being 
applied in unknown ways In the fu• 
tures, in unprincipled ways. 

Let me say something about Gris• 
wold against Connecticut. Connect• 
tcut never tried to prosecute any 
married couple for the use of contra• 
ceptives. That statute was used en
tirely through an aiding-and-abetting 
clause in the General Criminal Code 
to prosecute birth control clinics that 
tadvertised. That's what it was about. 

BIDEN : But, in fact, they did 
prosecute a .doctor, didn't they? Who 
had given advice - -

BORK : Well, I was at Yale when 
that case was framed by Yale prof es• 
sors. Thal was not a - thal was not • 
case of Connecticut . going oul and 
doing anything. Whal happened was 
some Yale professors sued to have -
because they like this kind of litiga
tion - to have that statute declared 
unconstitutional. It gol up to the Su• 
preme Coun In the - under the name 
of Poe against Ulman. The Supreme 
Coun refused 10 take the case, be
cause there was no showing that any• 
body ever got prosecuted. 

Test of an Abstract Prtnc:lple 
They went back down and engaged 

In enormous efforts to get somebody 
prosecuted, and the thing was really a 
test case - on an abstract principle, I 
mus1 say. 

BIDEN : Well, then let me say it an
other way, then, without doing the 
case. Does a state legislative body, or 
any leg,slauve body, have a right · to 
pass a law telling a married couple or 
anyone else that behmd ~ married -

let's suck with a mameo couple for• 
minute - behind their bedroc,m door, 
t.elling them they can or cannot use 
birth control? Does the majority have 

1 the right to tell a couple that they 
. can't ute birth control? 

BORK: 'lllere's always a rational• 
tty st.andard In the law, Senator, and I 
don't know what rattonale the stale 
would offer or what challenge the 
married couple would make. I have 
never decided that case. If It ever 
comes before me, I will have to de· 
cldelt. 

All I have done was point out that 
the rt&hl of privacy, as defined or un• 
defined by Justice Douglas, was a 
,~noaling right that was not de• 
rived in a ~rincipled fashion from 
constitutional materials. 'lllat's an 
I've done. 

BIDEN: Welt, Judge, I happen - I 
agree with the rationale offered In the 
case. Let me Just read It to you, and It 
went like thil, and I happen to agree 
with IL It said, in pan: 

••would we allow the police to 
1earch the sacred precincts of mari• 
tal bedrooms for tellt.alc signs of con• 
traceptives? 'Ille very idea is repul• 
alve to the notions of privacy· sur
rounding the marriage relationship. 
We deal with a right of privacy older 
than the Bill of Rights. Marriage is a 
coming together for better or worse, 
hopefully enduring and intima~e to 
the degree of being sacred. 'Ille as
l()Clation promotes a way of life, not 
causes; a harmony of liVing. not poht· 
lcal faiths; a bilateral loyalty, not a 
commercial or social projects." 

Obviously, that Judge believes t~at 
the Constitution protects marned 
couples, anyone. 

BORK : I could agree with almost 
every - I think I can I agree with 
every word you read. But that is not, 
with respect, Senator, Mr. Chai~man, 
the rationale of the case. That JS the 
rhetoric at the end of the case. What I 
objected to - what I objected to was 
the way in which this right of pr:1vacy 
was created. 

Aapttts of Privacy Protected 
And that was simply this : Justic.e 

Douglas observed. quite correctly, 
that a number or provisions of the Bill 
of Rights protects aspects of privacy._ 
And indeed they do, and indeed tht'y 
should. Bul he went on from ~re to 
say thal since a number of the provi
sions did that and since they had 
emanations - by which I think he 
meant buffer zones to protect the 
basic right - he would find a ~num
bra which created a new right of pri• 
vacy that existed where no provision 
of the Constitution applied. So ~al he . 

BIDEN : Ninth Amendment? · 
BORK : Well, wail, let me finish 

with Justice Douglas. He didn'.1 rest 
on Ninth Amendment; that WH Jus-
tice Goldberg. • 

BIDEN : Right. lbat'I what ,1-!"as 
ialkmg about . 
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BORK : Yeah. And I want a, dis• 
cuss, f1nt , Justice Douglas. And I'll 
be alad to discuss Jusuce Gol~berg. 
Now, you aee, in that way he•could 
have observed equally well' that 
there, that vanous provision ~r the 
Constitution protect ind1vidua, fl'ft
dom and, therefore, gencralited a 
aeneral right of freedom that 'WOUid 
apply where no provision of lht Con· 
llllUllOn did. 

That is, that ts exactly what Justice 
Huao Black criticited in diss,nt in 
lhat case, in some heated term,. And 
Justice Pouer Steward also dissented 
tn that case. , 

So, observing that Griswold against 
C.onnecticut does not sustain I~ bur• 
den, the Judges ' burden or showina 
that the riaht comes from c:oastltu
tJonal materials, I am by no means • 
alone. A lot or people, including jus
tices, have criticiz.ed that decision. 

BIDEN : I'm not suggesting that 

~•re alone or In the majority; I'm 
fust trying to find out where you are. 

BORK : Well, I'm just -
BIDEN : And the fact that I - as I 

hear you, you do not believe that 
there is a general right of privacy de
rived In the Constitution. 

- -BORK : Not one derived In that 
fashion . There may be other argu
ments and I don't want to pass upon 
uiose,but-

BIDEN : Have you ever thought of 
any? Have you ever written about 
any? 

BORK : Yeah. As a matter of fact, 
Senator, I taught a seminar with Prof. 
Alex Bickle. And that was at a time 
st.aning in about 1963 or 4 - we 
taught a 1eminar called "Constltu• 
tional Theory." I was then all in favor 
or Griswold against Connecticut. I 
thought that was a great way to rea• 
10n. And I tried to build a course 
around that. Only I u id we can call It 
a general r ights of freedom , and let 's 
then take .the various prov1s1ons of 
the Constitution, treat them the way a 
lawyer treats common law cases, ex• 
tract a more general principle and 
apply that. 

I dad that .for about six or seven 
years unt il it became - and Bickle 
fought me every step or the way ; he 
&aid it wasn 't possible. At the end of 
six or seven years, I decided he was 
right. 

BIDEN : Judge, you, let me - tet 's 
10 on. There have been a number or 
cases that have newed from the pro
gency of the Griswold case, all ~ly
ing on Griswold , the ma1orlty view, 
not in - different rat ionales offered 
- that there is a right of privacy In 
the Constitution, a general right to 
privacy, a r ight of privacy derived . 
from the due process - It comes 
from the 14th Amen·dment. A right of 
privacy, to use Douglas's word, the' 
penumbra, you know, and which you 
cr1tic1z.ed. And a right which some 
suggest that Goldberg suggested In 
the Gnswold case . . .from the Ninth 
Amendment. It seems to me If you 
can ' t find a rationale for the Griswold 
case the dec1s1on of the Gris wold 
case: then all the succeeding cases 
are up for grabs. 

BORK : I don't - I have never tried 
to find a ratlonate, and I haven' t been 
offered one. Maybe 10mebody would 
offer me one. I don't know If the other 
cases are up for 1rabs or not. 

81DEN : Well, wouldn't they have 
to be If they're based on the same ra• 
tionale? 

. BORK : Well, they may be, It may 
be 10me of them. You know, I've writ· 
ten 10me of these places, 10me of . 
these cases, which were wrongly de· 
dded tn my opinion. Some of them I 
can think of rationales which would 
make them correctly decided or 
wronaly reasoned. 

There may be other ways than a 
aeneralized - an undefined rl&ht of 
privacy. One of the problems with the 

right of privacy, as Justfce Douglas 
defined It or didn't define It, Is not 
limply that It comes out of nowhere 
•and ll doesn't have any roottn& In the 
ConstltuUon, It ls also that he doesn't 
11ve It any contours. So you don't 
know what It's ,olng to mean from 
case to case. 

ProcecUon AaaJmt Stertllzatlon 
BIDEN : Well, let's talk about an• 

other basic right - at least I think ~ 
basic right - the right not to be ster1• 
lized by the Government. The Su· 
preme Coun addressed that right In 
the famous case Skinner v. Oklah~ 
ma. Under Oklahoma law, tomeone 
convicted of certain crimes faced 
mandatory sterilization. In 1942, Mr. 
Skinner had been convicted of his 
third offense and therefore faced 
sterilization and brought his case to 
the Supreme Court. And the Court 
said that the State of Oklahoma could 
not sterilize him. And let me read 
aomethlng from the Court 's opinlo~ : 

"We are dealing with leglslauon 
which Involves one of the basic civil 
rights of man. Marriage and procrea• 
Uon are fundamental to the very ex
istence and survival of a race._ ,:tiere 
Is no redemption tor the md1v1du~I 
whom the law touches. Any experi• 
mental which the state conducts to 
his irreparable injury" - excuse me, 
"Any experiment which the_ state con• 
ducts IS to his irreparable snJu!')', ~e 
ts forever deprived of a basic b~ 
erty." • 

And Judge, you've said that Su
preme Court decision Is Improper 
and Intellectually empty. I'd like to 
ask you, do you think that Is a basic 
right under the Constitution not to be 
forcibly steriliz.ed by the st.ate? 

BORK : ll may well be, but not on 
the - not on the grounds stated there 
when - J hate to keep saying this, Mr. 
Chairman, but much of my objection 
Is to the way the Court - some mem• 
bers of the Court, not always the 
whole Court - has gone about deriv
ing these things. ln Skinner v. Oklaho
ma, I think It might have been better 
to say that the statute Is not of a rea-
10nable basis because there Is no 
aclentific evidence upon which to rest 
the thought that criminality - It was
n't then, 1 don 't know anything about 
the state of scientific evidence n~w -
that criminality Is really aeneucally 
carried. , 

BI DE N: But If there was, they d be 
able to sterilize -

BORK : Well, I don't know. I don't 
bow. But the second thing about that 
1t.atute and I'll decide - I'd like to de· 
cJde this case - Is that Justice Doug-
. a., did say something which Is quite 
correct. and he didn't need to talk 
about procreation and fundamental 
ri&hll to do it. 

And that is, he noted that the Ital· 
ute made dlstincUons, for example, 
between a robber and an embezzler. 
The embezzler wasn't subject to this 
llind of thin&. Hd he 1one on and 
pointed out lhat those distinctions 
really sterilized, In effect. blue-collar 
criminals and exempted whlte<ollor 
criminals, and Indeed appeared to 

MYe 10me taint of a racial balls to It. 
be could have arrtved at the same 
decision tn what I would take to be a 
more JeglUmate fashion. 
. BIDEN : I thought that under the 

equal protection clause, that was the 
essence of it. and you've written - I 
may be mistaken, I thought you've 
written that there is no basis under 
.the equal protection clause lor having 
Anived at lhat conclusion. 

The Equal Procectloa Clause 
BORK: Not the way he did ·1L He 

st.arts ofl with this - tee, what the 
· Court was doing with the equal pro
tection clause for many years, and to 
which I objected more aenerally In 
this article, Is that they would decide 
whether a whole 1roup was In or ouL 
And then they would decide what 
level of analysis, what level ol acna• 
Uny, they would 11ve to the statute to 
1ee whether It was constitutional or 
IIOL 

I think that derives - and I hate to 
· 1et into a technical question, but I 

think 11 derives from a footnote In the 
Caroleen Products case, In which 
they were supposed to look at aroups 
as such. 

BIDEN : Judge Bork-
BORK : It would be much better If, 

instead of taking groups as such an_d 
saying, "this group is In, that group 1s 
out," If they merely used a reason• 
able basis test and asked whether the 
Jaw had a reasonable basis. 1 think 
the statute In Skinner v. Oklahoma, 
the sterilization statute, would have 
failed under a reasonable basis tesL 

BIDEN : So you have to find a rea
sonable basis. If there is one, you can 

·sterilite ; If there's not one, you can 't. 
It seems to me it comes down to a 
basic difference. You don't believe 
the Constitution recognizes what . I 
consider to be a basic libeny, a basic 
llbeny not to be sterilized, period. . 

BORK : I agree that that's a basic 
llbeny and I agree that family life Is 
a basic llbeny and so forth . But the 
fact is we know that legislatures can 
constitutionally regulate some 
aspects of sexuality. 

BIDEN : That's true. 
BORK :. We know that teglslatures 

do and can constitutionally regulate , 
ao~e as~ts of family life. And the 
question, I think, has got_ to be - so 
that these things are subJect to some 
regulation; we have divorce laws, 
custody laws, child-beating laws and 
ao forth - the question always be
comes, - under the equal protection 
clause, Has the legislature a reason• 
able basis ror the kind or thing it does 
here. Sterlliz.atlon law, I thank , would 
require an enormous, perhaps impos• 
alble, degree of -



• 

BIDEN: J hope ao. 
80R K: - or JusUficatJon. 
BJDEN : Judge, my Ume'a lbout 

up. But with regard to the Griswold 
case, you're quoted tn lta5 - 11 a 
Judge, not on the coun but speakin& 
When you were a ludae. Not II a 
judge but In 1985 while you were tn 
Che coun - you a.aid, "I don't think 
Chere ta a auppon.ble method of c:on
lLlluUonal l"USOftin& underlym, the 

Griswold decision." So obviously you 
lhough1 about It and you, at least at 
that point, concluded you didn't-you 
couldn't find one. 

It eeems to me, Judge, tn my - as J 
said, there are many more cases I'd 
like to talk 10 you about and J apprecl• 
lie you engaging In this dialogue -
that when you say that a state can Im• 
pact upon marital relations and can 
jmpact upon cen.ln other relations, 
U seems to me that there are cen.in 
basic rights that they can't touch. 

And what you seem to~ a.aylng to 
me is that a state legislature can, 
theoretically at least, pass a law 
lterilizing and we'll see what the 
couns says. U's not a basic - ll's an 
automatic, ll's not basic. 'Ibey can't 
- r1gh1 now, tf any state legislature 

·•n the country asked counsel for the 
legislature, "Could we pass a law 
1terlizing," J suspect the immediate 
response from counsel would ~. "No, 
you can't do that. " 

Not only politically but constitution
ally. If any stale legislative body said, 
"Can we - can we dttide on whether 
or not someone can or cannot use con
traceptives -on a reasonable basis," 
- I imagine all counsel would say, 
"No," flatly, "you can't even get into 
that area." 

And it seems to me you're not say
tng that . You're saying that it 's possi• 
ble that can happen. And in Griswold, 
you 're saying that there's no princi• 
pie upon which they could reach the 
result - not the rationale, you say; 
you say the result. 

~ORK : Well, I don't think I was 

&alklng of the principle underlytna 
. .U,at one. But I should say-

TM Rlpt 10 Privacy 

BIDEN: Let me •top you there, 
Judge, because J want to make sure J 

·understand. 1be principle underlying 
that one is the basic right to privacy, 
right? And from that nows all these 
other cases, all the way down to 
· Franz, which you spoke to, all the way 
down to Roe v. Wade. They all are 
· premised upon that basic principle 
that you can't find. I'm not saying 
you're wrong, J just want to make 
sure I understand what you're saying. 

BORK: Well, J don't think all those 
cases necessarily follow. 'Ibey used 
the right of privacy In some of those 
cases and ii wasn't clear why It was 

1 right of privacy. J should say that I ! think not only Jus~ices Black and 
: Stewan couldn't find ii - and Gerald 
1 Gunther, who's a professor 11 Stan• 

ford and an authority in these mat
ters, has criticized the case, and Prof. 
Philip Curlan has referred to Gris• 
wold v. Connecticut as a blatant usur
pation. 

BIDEN: But most did find It - a 
majority did find it, though, didn't 
they? 

BORK : Yes. But I'm just telling 
you, Senator, that a 101 of people have 
thought the reasoning of that case 

• was just not reasoning. 
BIDEN : My lime Is up, Judge. I 

want to make it clear J'm not suggest• 
Ing there 's anything extreme about 
your reasoning. I'm not suggesting 
It's conservative or liberal ; I just 
want to make sure J understand it. 

BORK: Yes. 
BJDEN: And as 1 understand what 

you've said In the Jast 30 minutes, 
that a state legislative body, a gov
emment, can, lfit ao chose, pass a law 
aying married couples cannot use 
blnh control devices. 

BORK : Senator, Mr. Oaairman, J 
have not said thaL J do not want to 
say that. What I'm saying to you is 
that If that law is to be struck down it 
will have to be done under ~tter con• 
ltitullonal araumentation than was 

,present In Griswold - the Griswold 
opinion. 

BJDEN: _And again, I'll quote you, 
air, you said, "The truth is lh!ll the 
.Coun could not re,ch the result In 
Griswold through principle." J as
sume you're &alking about constitu• 
Uonal principle. 

BORK: J don't know. What is that 
from? 

· BJDEN: I'm referring to your -
·your 1971 anicle. That's the quote in 
the '71 anlcle. And then you say

BORK: Do you have your page 
num~r for that, Senator? 

BJDEN : J will get the page num
· ~r. I'm sor ry, 1982 spetth, while you 
were a judge, speaking at Catholic 
University. You said, "The result in 
Griswold could not have ~n 
reached by" - where's the rest of the 
quote? - "by proper" - am I read-

. tng here? Oh, yes. I can't even read. 
"By proper interpreptation or the 
Constitution." We'll dig it out for you 
here'. but, to show - J ~lieve you all 
sent II to us, so that's how we got ii . 

BORK: Yes . . 
BIDEN : Well, my time is up. I'll ap

preciate It. We'll do more of this. 



,. ,. .. 

• 

DATE: 

PAGE: 

As Hearings Begi~, Senators ~x8._!Iline 
• ! FoU01&·,-, on erc,rpu from 1&ottmt"U 
by formtr Pnsich"t Gtrald R. Ford 011d 
membtrs of Ute ~nale Judiciary Committtt 
on Ute first day of committtt lteann,s o" tht 
co"fir"101ion of Judge Robert H. Borlt as a 
member of Ult Supreme Court, as rtcorded 
by The Ne14· Yorlt Times: 

Standards for Ass~ssing 

Gerald R. Ford 
I have known Judge Bork since lhe mid· 

1960's when he was a distinguished faculty 
member of lhe Yale University Law school, 
my alma mater. While teaching at the Yale 
1.,a,., School for U years, he held two endowed 

: dlairs in recognilion of his achievements as 
a sdtolar. He is an honored graduate of the 
UniYeT"slty. or Chicago Law School and man
aging C!dltor of the Law Review. Prior to law 

- school, he -served in the United States Ma
rines and while In law school interrupted his 
legal education for a second Marine Corps 
c.our. 

He had broad experience in private prac• 
Ucc as a partner with Kirkland & Ellis, a na
llonally tnown presligious law firm. My 
friendship wilh Roben Bork expanded dur
ing his service as Solicilor General 1973-1977, 
..-hile I was the Repubhcan leader in the 
House of Representatives, Vice President 
•"'President. For lhe record, he was unani• 
mously C1Jhl1rmed as Solicitor General. 

Nominees 
compassion whidl recoantze both lhe rights 
of the individual and lhe rights of ,ociety In 
the quest for equal justice under lhe Jaw. 
Next, proper judicial temperament, lhe abil· 
tty to prevent lhe pressures or lhe moment 
from overpowering lhe composure and self• 
disciplir.e of a well-ordered mind. Next, an 
understanding of and appreciation for lhe 
majesty of our system of govemment In its 
separation of powers between lhe branches 
or our Federal Government, Us division of 
powers between the Federal and state AOV• 
cmmcnts and the reservation to the states 
and to the people of all powers not delegated 
to the Federal Govemment. 

There ls no doubt 1h11 lhe nominee before 
us today meets these qualifications. 

• • • · 
Judge Bork is not a new unknown quantity . 

He has been before this committee twice, 
previously and both times the committee and 
the full Senate have dttmed him worthy of 
confirmation. to be Solicitor General and to 
be a judge of the U.S. Court of Appeals for the 
D.C. Circuit. ll is also worthy of note that both 
times Judge Bork was confirmed by the full 
Senate, once when ~mocrats controlled the 
Senate and once whim the Republicans did. 
There was not a single dissenting vote. In 

Just mCl'lths into the job as Solicitor Gen• 
eral. Roben Bork was faced wilh a crisis not 
of hrs own making. President Nixon, during 
the Watergate invest1ga11on ordered the dts• 
missal of Spt'Cial Prosecutor Archibald Cox. 
Judge Bork, when thrust into a very difficult 
situation. acted with integrity to preserve the 
continuity of both the Justice Depanment fact, if we were to put aside questions of phi· 
and the Special Prosecutor's investigation. J ., losophy and ideology, Judge Bork would, in 
think in retrospect that history has shown j all likelihood already be sitting on the Court. 
that his performance was in the nation 's in• However, II 1s apparent that some would 
tercst. · have the issu<.' of philosophy becom<.' thr 

When I became Pacsident Aug 9 1974 r re• s1andard for whether or not we c:onfirm this 
quc~•cd tha1 he stay on as Sohc11~r Ge~eral nomintt for the Supreme Court . 
and he d1s11ngu1shed himself as the principal 
government advocate before the Supreme 
Coun during my Administration. The Ford 
Admin1stra11on and the nauon benefited 
enormously from this outstanding service. I 
was especially pleased that President Rea
Ran nominated Robert Bork for Judge of I.he 
United States Circuit Court of Appeals for the 
D1s1rict of Columbia and that the Untted 
States ~nate confirmed him unanimously 
Just f1•e shon years ago. · 

Senator Thurmond 
SENATOR STROM THURMOND. Repub

lic.tn of South Carolina : On earlier occasions 
I havt" st'\ fonh the qualities I believe a nomi
nee 10 the Cour1 should possess. 
· First , unquestioned integrny, the courage 
to render dec1s1ons in accordance w11h the 
Const11u11on and the will of the people as ex• 
pressed m the laws of Congress . Next a keen 
knowledge and understanding of the ' 1aw, m 
other words, professional co~petency. Next, 
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Senator Kennedy 
SENATOR EDWARD M. KENNEDY, 

Dcmocra1 of Massachusetts : From the 
begmnini;. America has set the highes1 stand
ards for our highest Coun. We insist that a 
nomrnec should have outstanding ability and 
integrity, bu1 we also Insist on even more : 
that those who sn on the Supreme Cour1 must 
deserve the- special lllle we reserve for only 
nine- Federal Judges in the entire country, the 
tnlc that sums up in one word the awesome 
responsibility on their shoulders. the title of 
J•JSIIC:C. 

Historically , America has sci thi~ hi,th 
standard because the Jusuc~ of the Su
preme Court have a unique obligation to 
serve as the ultimate guardians of the Consti• 
tutton. the rule of the law and the liberty and 
equality of every ct11zen. To fulfill 1hcsl" rt' • 

spons1b1lr11es, to earn the title of Justice, a 
person must have special quali11es : 

•!A commi1mcn1 to individual llbeny as I.he 

comcntonc of American democracy; 
t;A dedication to equality for all Amer• 

leans, especially those who have been denied 
their full measure or freedom, such as 
women and minorities; 

flA respect for justice for all whose rights 
arc too readily abused by powerful lnstltu• 
tions, whether by lhe power of govemmcnt or 
by giant concentrations of power in the pri• 
v11c sector. 

A Supreme Coun Justice must also havp 
respect for the Supreme Coun itself, for our 
constitutional system of government and for 
th<.' history and heritage by which that sys
tem has evolved, includinp, the relationship 
h<•tween the. Federal Government and the 
111a1es and between Congress and the Presi• 
dent. Indeed ll has been said that th<' Su• 
premc Coun Is the umpire of the Federal 
system because it has the last word about 
juinice in America. 

Special Quality Needed 
Above all, therefore, a Supreme Coun 

nominee must possess the special quality 
that enables a Justice to render Justice. This 
Is the attribute whose presence we describe 
by the words such as fairness, impartiality, 
open-mindedness and judicial temperament, 
and whose absence we call prejudice or bias. 
These arc the standards by which the Senate 

must evaluate any judicial nominee, and by 
these standards Robert Bork falls shor1 of 
wha1 Americans demand of a man or woman 
as a Justice on the Supreme Court. 

l'imc and again, in his public record over 
-more than I quart<.'r of a <'Pntury, Robert 
Bork has shown that he Is hostilf' 10 the nale 
of law and the roll' of th<.' cour1s in protec11ng 
individual liberty. He ·has harshly oppo~cd 
and in public, itching to ovcrru 1<.' many of the 
grc,11 decisions of the Supreme Coun that 
seek t_o fullfil the promise of Justice for all 
Americans. He is instinctively biascd against 
lh<-' claims of the average citi1.en and in favor 
of conC'entrallons of power, wheth<.'r tha t is 
governmental or private. And in conflicts be· 
t"·ecn the lcgislativf' and e:icf'cu1ive branches 
of Government, he has repeatedlv expressed 
a clf'ar ron1emp1 for Congress and an unbr1• 
died trust in the power of th<.' Pres1d<.'nt. 

Mr. Bork has said many extreme thrngs in 
hi~ C'ommcn1s of a lifetime in the law. Wt' aJ. 
rt'1tdy have a more extensive rPcord of his 
work and writings than perhaps we have had 
for any other Supreme Court nomin<.'<.' in hts• 
tory. It is easy to conclude from 1hc pubhc 
record of Mr. Bork's published views that he 
bel_levcs women and blacks arp scrond-class 
c-1111.cns under the Cons1i1u1ion. He even t,e. 
lk-ves t.ha1 in the rcla1ion to lh<-' cxc-C'utivc 
lha1 m<.'mb<-rs of C~ress arc St'rond-class 
cit 11.<.'ns. Yet he is asking th<.' S<-n111<.' 10 <'On• 
firm him. 



Senator Biden 
SENATOR JOSEPH R. BJDEN Jr., Dcmo

c-rat of Delaware, the comml11cc chairman: 
Judge- Bork, I guaran1ec you that 1h1s little 
mallet is going 10 assure you every sln,tle 
ri,tht for you 10 make your views known as 
lon,t as It takes, on any around you wish 10 
make them. That's a guaran1cc so you do 
havr rights in this room, and I will assure you 
Chey will be protccled. • 

JUl>GE RORK. Thank you. Mr. Chairman. 
SENATOR RIDEN : For the•m-xt two 

Wt'<'ks or so - obviously only in your use, I 
hope Judge, for the next couple of days or so 
- my C'0llcagues and I. yourS<'lr and others 
will be engagc-d m a histori<' discussion that 
could affec:t the direction or our country. And 
I think it would be a disservice to the Amer• 
lean people if we allow lha1 debate 10 be 
C'loudc-d by s1r1dcn1 rhetoric of the Jar left or 
the ri,tht ri,tht . Such inflammatory state• 
ments only distract from the central focus or 
lhese hearin,ts. 

Fur heller lhan two decades you have been 
11 dislinguished scholar, a man whose ideas 
have been debaled in many constitutional 
IM"'' classes in this country. In your wri1mgs, 
you have forthrightly stated your principles. 
To use your own words 'in your puQhshed 
opening statement which you haven't given 
yet, "My philosophy of Judging is nei1her lib
erc1I nor COl1$erva11ve." When I have bcfon 
asked as I have been after havini,: rea~ your 
wrnmgs this August whether I thought you 
wcr<' a conservative or a liberal, mv re
sponse was just as yours. I believe you·,-c nel• 
ther a conservative nor a liberal. You have a 
very prt"CIS<', as I read it. vie..,,·mg of how 10 
read the Cons111u11on. 
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Bork Defends Watergate Role 
WAS-IIN:TICN (AP) Supreme C.ourt naninee Robert H. Bork Wednesday 

denied that he had acted illegally in firing special Watergate 
prosecutor Archibald C.ox 14 years ago and said that he "did my utnDst" 
to make sure the investigation into the Nixon adninistration went 
forward. 

"My rroral and professional lives -were on the line if sa?lething 
happened to those investigations, 11 Bork said as he recalled the 
dramatic events .of 1973, which culminated in the resignation of 
President Nixon. 

Bork also disclosed that he had rebuffed a request £ran the White 
House to resign as a top Justice Department official at the time and 
becane Nixon's chief Watergate defense lawyer. He said he convinced 
then-White House Oiief of Staff Alexander M. Haig that "I was not the 
right man for the job." 

Bork stiffly turned aside a suggestion fran Sen. Howard Metzenbaun, 
D-01io, that he had acted illegally in firing C.ox in what became lmown 
as the Saturday Night Massacre. 

Bork said he had fired C.ox because Nixon had given him a legal order 
to do so. Even then, Bork added, he fully expected the Watergate 
investigation to go forward. 

He said he believed at the time that was -what the public wanted. 
"There was never any doubt in my mind that that's exactly what I 
wanted," said Bork, who was the No. 3 official in the Justice 
Department at the time. 

"And, in fact, I did my utrrost to keep that special prosecutor force 
intact and going forward." 

~1etzenbaun raised the issue of Watergate rather than ask Bork about 
his judicial philosophy. The Olio Denncrat and other opponents of Bork's 
nanination to the high court hope to use the events of 14 years ago to 
question Bork's fitness as a justice. 

Bork's nanination has been intensely controversial, with liberals 
saying he 'M>Uld use his seat to attenpt to overturn previous rulings 
that have established rights to abortion, privacy and affi:rmative 
action, and supporters attenpting to portray him as a mainstream 
conservative judge. Bork has been an appeals court judge in Washington 
since 1982. 

For a fe\1: mcments, the hearings seemed to be in a time warp as Bork 
and ~1etzenbatrn clashed over events of 13 sunners ago. Ironically, the 
question and answer session took place in the same Senate Caucus Roan 
where the Watergate hearings were held in 1974. 

Bork defended his role in the Watergate events as two cannittee 
menhers who rsna.in \Illdecided on how to vote on the nanination said they 
still harbor questions about his qualifications. 

Bork repeatedly made the point that he often opposed court decisions 
on civil rights, privacy, wanen's rights and even abortion on grounds 
that justices created new rights without any constitutional basis. 

"I am not by any means alone" in that view, he insisted, denying 
that he opposed basic civil rights and civil liberties. 

And Bork said he would give "nuch careful thought" before 
overturning ·Suprane Court precedent, because "it is one thing as a 
lega l theorist to criticize the reasoning of a prior decision. It is 
another and rrore serious thing altogether for a judge to ignore or 
overturn a pr i or decision." 
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Bork says he's not an agnostic 
By J~~ 

WAS-IINitCN (UPI) Supreme Court naninee Robert Bork told a Senate 
ccmnittee Wednesday that, contrary to a published account, he is not an 
agnostic. 

Responding to questions on freedan of religion posed by Sen. Alan 
Sinpson, R-Wyo., Bork said, "I am not an agnostic." 

Bork said a reporter had misinterpreted his answer to a question on 
his personal religious beliefs. What he had meant by his answer to the 
reporter, Bork said, is that he was not a regular churchgoer or saneone 
of "great piety." 

"It's only the fact that it is on the public record that I choose 
to deny it," Bork said on the second day of his confinnation hearing 
before the Senate Judiciary C.annittee. He added that that was all he had 
to say on the subject. 

Time magazine, in its July 13 issue, had reported that Bork "was 
raised a Protestant and is now an agnostic." 

David Beckwith, the reporter \\ho interviewed Bork for that article, 
said Wednesday that Bork had not labeled himself an agnostic, but had 
said that he did not belong to a church and had not in his adult life. 
He said Bork described himself as a "generic Protestant" \\hose 
religion was "more philosophical than emotional." 

Beckwith also said other acquaintances of Bork had told Time Bork 
is an agnostic. The info:nnation £ran those sources, in conjunction with 
Bork's response in the interview, · led Time to call Bork an agnostic, 
Beckwith said. 

Bork's first wife, Claire Davidson, \\ho died of cancer in 1970, was 
Jewish. His present wife, Mary Ellen Pohl, is a former Catholic nun. 

In an interview published in the current issue of the weekly Long 
Island Jewish World, Bork was quoted· as saying that the fact he could 
marry a Jew and then a former mm meant only that "I don I t divide the 
world up in that way. I didn't marry my first wife because she was 
Jewish or my second wife because she is Catholic. Those things don't 
trouble me. 11 

Bork has three children, all grown, by his first wife. Responding 
to a question as to whether his children -were raised Jewish, Bork told 
the Jewish World they "were raised with free choice. 11 Asked by the 
newspaper if they considered themselves Jewish, Bork answered: "I think 
one or ITX>re tend to regard themselves as Jewish. But if they are, they 
are non-observant." 
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By JlDI HASS:N 
WN:x-IIKITCN (UPI) Supreme Court naninee Robert Bork defended his 

role today in Watergate's "Saturday Night Massacre," and said gender, 
in sane cases, m1st be "treated differently" than cases involving 
racial discrimination. 

Bork appeared for a second day at his confinnation hearing before 
the Senate Judiciary O:rnnittee · and outlined the events of Oct. 20, 1973, 
when, acting on orders fran President Nixon, he fired special prosecutor 
Archibald Cox after his two superiors at the Justice Department resigned 
rather than do so. 

As the session began, senators turned their attention to the 
Watergate affair, but eventually returned once again to Bork's 
controversial views on race, wcmen and the right to privacy. 

When Bork told his confirr.1a.tion hearing that "gender, in sane 
cases, is treated differently" than cases involving racial 
discrimination, Sen. Dennis DeConcini, D-Ariz., told him that he was 
concerned that he might not be willing to protect the rights of wcmen. 

DeConcini, a swing vote on the Judiciary u:mnittee who has not 
decided how he will vote on the nanination, said, "I am trying to 
satisfy myself you are not excluding a large segment of our 
population." 

But Bork replied, "There is no gro\md in my record an)'\\here to 
suspect I -would not protect Vll'CITlen as nuch as men. 11 

Wia.ny wanen's groups ar~ opposing Bork because they believe he would 
provide a crucial vote to overturn the high court's historic 1973 
decision legalizing abortion. 

Bork, 60, a federal appeals court judge whose nanination is being 
opposed by many groups on grounds he is a conservative extremist, said 
he did his best to ensure the continuation and independence of the 
special prosecutor's office after Cox was fired. 

"I understood fran the beginning that my rooral and professional 
life was on the line if sanething happened to the special prosecutor's 
force, 11 Bork said. · 

Q. Oct. 20, 1973, Attorney General Elliot Richardson and Deputy 
Attorney General William Ruckelshaus resigned rather than fire Cox v.hose 
independence they had premised to protect. CA>x was fired after a court 
ordered Nixon to turn over tapes he had subpoened in the Watergate 
probe. 

Q. that Saturday, Bork, who was the solicitor general, said he went 
to Richardson's office and was told that Richardson and Ruckelshaus 
could not fire Cox because of premises they had made to the Senate. 

"They said, ±Can you do it, Bob?" 'Bork said he was asked. 
"It hit me like a ton of bricks. I got up and walked arormd 

Elliot's office," Bork said. 
Bork said he told them he could fire Cox because he had not made 

any premises to the Senate, but then he would have to resign as 
solicitor general because he did not "want to be regarded as an 
organization man who does vmatever he was told." 

But Richardson and Ruckelshaus persuaded him to stay because "I 
was the only department-wide officer still left who could preserve the 
department and the special prosecutor's force," Bork said. 

"I did my utroost in keeping that special prosecutor's force intact 
so it cou ld go forward , " Bork sa id. 



In the days that followed, Bork sought to keep the special 
prosecutor's office going in its Watergate probe and began the search 
for a replacement for C.ox. 

Sen. Howard Metzenbaun, D-Oiio, a Bork critic who pressed him on 
his Watergate role, ·noted that a court had found that Bork had acted 
illegally in firing C.ox. And he said that the illegal action could be a 
signal to other /mericans to break the law. 

"You are up for confinnation to be a menber of the highest court 
of the land," Metzenbaun said. "I wonder if /mericans can say, ±I can 
carmit an illegal act too." 1 

But Bork rejected Metzenbaun's contention that he had acted 
illegally and said he began working to find another special prosecutor 
because the "American people would not be mollified without one." 

He also denied the senator's charged that he had been giving the 
i7hite House advise on dealing with the special prosecutor in the months 
before the "Saturday Night Massacre." 

"I did not discuss executive privilege with the president," Bork 
said, adding that he had never advised the White House hO'N to deal with 
the Watergate special prosecutor's office. 

During a discussion of freedan of religion, Bork testified that, 
contrary to sane published accounts, "I am not an agnostic." Bork 
said, "It is only the fact that it is on the public record that I 
choose to deny ·it." 
01 Tuesday, Bork, called on to defend his 25-year record as an 
arch-conservative legal scholar and federal judge, sought to assure 
those \\no fear he would try to overturn key civil rights rulings that he 
v.ould not seek to reject prior court decisions without considering the 
consequences seriously. more 

(2ndtakestands) 
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xx x consequences seriously. 
"It is one thing as a legal theorist to criticize the reasoning of 

a prior decision, even to criticize it severely, as I have done," he 
said. "It is another and rrore serious thing altogether for a judge to 
ignore or overturn a prior decision. That requires nuch careful 
thought." 

At the same time, Bork repeated his view that the Supreme Court's 
historic 1973 Roe v. Wade ruling legalizing abortion was wrongly 
decided, though ·he said he did not know 'What he would do if faced with 
the issue as one of the nine justices. ~ponents maintain Bork would 
vote to overturn the ruling. 

"Roe vs. Wade contains alrrost no legal reasoning," Bork asserted 
in response to questions fran conservative Sen. Orrin Hatch, R-Utah, an 
abortion foe. 

In other bold declarations, Bork said the Supreme Court wrongly 
decided cases that abolished the poll tax and inposed a "one-man, 
one-vote" theory requiring every American's vote to be counted equally. 
He also reiterated his opposition to the E.qual Rights Amendnent on 
grounds that it places decision~ing power with judges instead of with 
state legislatures. 

Bork said he has changed his position of the 1960s, however, in 
'Which he opposed civil rights legislation arguing that goverrment should 
not inpose such will on individuals. 

u:mni ttee Cliairman Joseph Biden of Delaware, a Bork opponent 'Whose 
handling of the confinnation process is hanging over his 1988 Dem:>cratic 
presidential canpaign, opened Tuesday's hearing by noting Bork was "no 
ordinary naninee" and pranising a thorough review of the judge's 
record. 

Biden began by focusing on a 1965 Supreme Court decision that 
struck down Connecticut's law barring married couples £ran obtaining 
contraceptives. 

Bork contends the high court used inproper reasoning in deciding 
that a right to privacy protects a couple's right to birth control, and 
though he conceded Tuesday he did not know v.hat argunent he would have 
used, 11 I am by no means alone; a lot of people, including justices, 
have criticized this opinion. 11 

Sen. Edward Kennedy, D-Mass., another Bork opponent, larrbasted Bork 
in an opening statement, saying the fonrer Yale University law professor 
v.ho has sat for five years on the U.S. Circuit Court of Appeals for the 
District of Colurbia "is publicly itching to overrule many of the great 
decisions of the Supreme Court that seek to fulfill the pranise of 
just ice for al 1 Americans. 11 

11 In Robert Bork's America, there is no roan at the inn for b 1 acks 
and no place in the Constitution for wanen, 11 Kennedy said, meeting 
Bork's irrpassive stare. "And in our America, there should be no seat on 
the Supreme Court for Robert Bork." 

Supporters, including Hatch, inrnediately accused opponents such as 
Kennecfy of politicifing the process. Sen. Gordon Ht.nphrey, R-N.H., said, 

"The charges against Judge Bork are the worst infestation of politics I 
nave Seen. II 



At a social event Tuesday night, President Reagan told Justice 
Byron White that Bork was doing fine but was "up against a bunch of 
bush-leaguers." 

Ralph Neas, director of the Leadership C.Onference on CivH Rights, 
defended the opposing senators, saying they had let Bork "speak for 
himself" Tuesday. 

"What they are doing is dramatizing the real-life consequences if 
Robert Bork is confinned and how we would reopen all of these decisions 
which roost Americans think are settled law," Neas said. 

Bork was introduced to the Senate cmmittee Tuesday by Gerald Ford 
in an unprecedented appearance by a fonner president on behalf of a 
Supreme C.Ourt naninee, indicating the strong Republican desire to win 
con f i nna t ion • 

Ford told the panel that Bork, as solicitor general, was II faced 
with a crisis not of his making" v.hen Nixon ordered him to fire C.Ox 
Oct. 20, 1973. Attorney General Elliot Richardson and his deputy, 
William Ruckelshaus, had resigned rather than do so, but Richardson 
recently spoke out in defense of Bork. 

"Judge Bork, v.hen thrust into a difficult situation, acted with 
integrity to preserve the continuity of both the Justice Department and 
the special prosecutor's investigation," declared Ford. "I think in 
retrospect that history has shown that his performance was in the 
nation's interest." 

upi 09-16-87 11:43 aed 
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LARAMIE, Wyo. (UPI)_ Albany County Judge Sharon Kinnison says the 
98-year-old Wyoming Constitution includes women's rights provisions that 
are at least as strong as those in the proposed Equal Rights Amendment. 

Speaking at a forum entitled "Women and the Two Constitutions" in 
Laramie, Kinnison said the first article of the Wyoming Constitution 
states, "In their inherent right to life, liberty and the pursuit of 
happiness, all members of the human race are equal." 

••• During an informal poll at the forum, no one expressed 
support for the nomination of Judge Robert Bork to the U.S. 
Supreme Court, although some in attendence said they are neutral 
on the issue. 



Wed 16-Sep-87 12:05 EDT 
Subject: BORK 
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-NEW ORLEANS (UPI) Judge Robert Bork should not be named to the 
U.S. Supreme because of his poor record on minority rights, the dean of 
Tulane University Law School has said. 

John R. Kramer, who expressed his opposition Tuesday, is one of 
seven deans from law school around the country who have asked colleagues 
to protest Bork's appointment. 

Bork has a "serious lack of empathy for the way other people who 
are not upper middle class whites live," Kramer said. 

"Almost no one else in the country would come up with a zero 
batting average on the rights of blacks," Kramer said. "He's never 
supported any expansion of the equal protection clause." 

Two letters to the Senate one signed by law school deans, the 
other by constitutional law professors_ will be made public during 
Bork's confirmation hearings, which began Tuesday. 
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TV NEWS REPORT 

ABC NIGHTLY NEWS: 9/15/87 

SUBJECT: JlQ.B! 

How the President'• Supreme Court nominee, Judge Robert Bork. 

PETER JENNINGS: The Senate Confirmation hearing on Judge Bork 
actually begins tomorrow. The debate over his nomination has 
been underway since it was made. It has been a noisy debate ao 
far and it is full of passion because both political 
conservatives and liberals believe that how Judge Bork might vote 
as a member of the Supreme Court will make a crucial difference 
on a significant range of public issues. ABC's Ann Compton is on 
Capital Hill. 

COMPTON: on the eve of Robert Bork's confirmation hearings the 
public debate stretched from New Hampshire to Chicago to · 
Minneapolis and it has become an expensive debate. One 
opposition group produced a television commercial on -its bottom 
line argument against the nomination. 

TV COMMERCIAL: Robert Bork could have the last word on your 
rights as citizens, but the Senate has the last word on him. 
Please urge your senators to vote against the Bork nomination. 

COMPTON: Those voices are being heard in Washington. So 
frequently, in fact, that today Republican Senator Harlem Spector 
of Pennsylvania had four extra people fielding the calls. 
Spector is the key Republican swing vote on the Judiciary 
Committee, and there are two key undecided Democrats, Arizona's 

- Dennis Diconcini and Alabama's Howell Heflin who says the fears 
that he's hearing from the grass roots are the fears that he'll 
raise with Bork under questioning. 

SEN. HEFLIN: It's largely an individual right fear or loss of 
individual rights fear as opposed to a desire to have a more 
con~ervative court. 

COMPTON: When the curtain rises tomorrow former President Gerald 
Ford will present Bork to the committee. Today President Reagan 
warned Congress to stick to the issues. 

PRESIDENT REAGAN: Too often character assassination has replaced 
debate in principle here in Washington. Destroy someone's 
reputation and you don't have to talk about what he stands for. 
But I hope that Judge Bork's critics would be candid about why 
they oppose him and not fabricate excuses for attacking him 
personally. 

COMP'l'ON: The Senate Judiciary Committee has no intention of 
rushing the process, opening statements by the Senators will take 



the better part of the day and after two weeks of witnesses Judge 
Bork •ay be recalled ao be can have the final word. 

JENNINGS :Judge Bork is ■cheduled to make bis opening statement 
to the Senate Committee tomorrow afternoon, ABC news will present 
live coverage at 2:00 p.m. EST. 

NBC NIGHTLY NEWS: 9/15/87 

SUBJECT: IQBlS 

TOM BROXAW: President Reagan today gave another ringing 
endorsement to Robert Bork, bi• controversial nominee for the 
U.S. Supreme Court. The President's prai■• came on the eve of 
the Senate Judiciary confirmation bearings for Bork which are 
■haping up as one of the monumental political battles of the 
80's. As NBC' s John Dancy reports tonight, when those bearings 

• open tomorrow it will be the Washington equivalent of the 
heavyweight championship fight. 

DEMONSTRATORS: Go after Bork, go after Bork. 

DANCY: The political storm brewing around Robert Bork 
intensified today. Opponents rallied at the federal district 
court in New York. 

DEMONSTRATORS: Are we going to allow the confirmation of a judge 
who believes that women and blacks are second class citizens? 

DANCY: In Washington, President Reagan again today praised Bork 
as a judge who exercises judicial restraint. 

PRESIDENT REAGAN: Judge Bork believes laws should govern our 
country and if you want them changed, you should convince elected 
legislatures to change them and not unelected judges. 

DANCY: Conservatives have hired the new right fund .raising 
organization of Richard Vigory to launch a huge direct-mail 
campaign. It's aimed at putting pressure on undecided senators 
who must vote on Bork's nomination. For the moment the 
campaigning is aimed at three undecided senators on the 14-member 
Judiciary Committee. Republican Harlem Spector of Pennsylvania 
and Democrats Howell Heflin of Alabama and Dennis Diconcini of 
Arizona. 

~ENATOR DE CONCINI: I have not decided purposely because I think 
it's most important that I hear the judge. 

DANCY: The Bork nomination has become entangled in Presidential 
politics. Senator Joseph Biden of Delaware, head of the 
commi ttee which must decide on the nomination and a candidate for 
president, has been under heavy pressure from liberal groups but 
Biden insists his opposition to Bork is not political. 
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SENATOR BIDEN: Where bi• views would lead this country are in 
directions that I think are wrong for the country. I think it's 
a aatter of principle. 

DANCY: In the and, the fight over Judge Bork will be as much 
political as a battle over ideology. Political ■cientist Norman 
Ornstein ■ays the battle is to ■ee which image of Bork captures 
the imagination of the country. 

ORNSTEIN: If the opponents of Bork are ■uccessful at portraying 
him as ■omebody who'• really on the fringe, who is an ideological 
zealot, who will turn the existing society in the past 20 years 
of the Supreme Court completely on its ear, then Bork is not 

. going to make it. 

DANCY: So the pressure will be on Bork and his appearance before 
the Committee. With less than 24 hours before the hearings begin 
White House and Senate supporters and opponents, everybody 
agrees, the outcome is still in doubt. 

BROKAW: And our special segment tonight, the Bork record. It 
provides his supporters and his detractors with an enormous 
amount of material on the Bork philosophy, for he has been 
offering judicial and personal opinions on a wide variety of 
issues for a long time now. NBC law correspondent Carl Stern 
tonight, on the Bork record. 

STERN: What's all the fuss about Robert Bork? Why has he set 
off debates all over the country? 

JCATE MICHELMAN (National Abortion Rights Action League): His 
rigid judicial ideology will turn back the clock 9n decades of 
legal protection for individual rights. 

DAN CASEY (American Conservative Union): He is probably the 
greatest legal scholar of our time, probably the most qualified 
nominee within the last 50 years. 

RICKY SEIDMAN (People for the American Way): Imagine a seesaw. 
Judge Bork's nomination is like dropping a boulder on the one end 
of it. 

STERN: Since the Senate unanimously confirmed Antino Scalia for 
the Supreme Court promoted William Rehnquist to Chief Justice, 
both men as conservative as Bork, why the hostility to Bork? The 
difference is that Bork has spent a quarter century sharply 
attacking fundamental Supreme Court doctrine long after others 
stopped arguing about it. Take for example, the right to 
privacy. 

STEPHEN MACEDO (Harvard University): Judge Bork's view is that 
there is no right to privacy because it is not stated explicitly 
in the Constitution. So, on his reading of the founding 
documents, that right would have to be eliminated altogether. 
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STERN: In a landmark decision 22 years ago involving the ■ale of 
contraceptives, the Supreme Court ■aid a right to privacy 
protected married people from being prosecuted for obtaining 
contraceptives. Bork vehemently insists the Court was wrong. 
That new concept of marital privacy was followed two years later 
by a ruling that interracial marriage could not be forbidden. 
Bork thinks that was wrong. And then came the 1973 abortion 
decision involving Norma Mccorvey, then identified only as Jane 
Roe. The Court ruled that abortion is a private· choice, at least 
in early pregnancy, that government cannot prohibit. Bork called 
the decision wholly unjustified. Mccorvey has now come forward 
to lead opposition to Bork. 

MCCORVEY: The nomination of Robert Bork to the Supreme Court 
represents a threat to our personal privacy. It is an insult to 
every woman who has had to face the decision about an unwanted 
pregnancy and especially to everyone who had to seek a back-alley 
abortion. · 

STERN : As a judge, Bork ruled that homosexuals could be thrown 
out of the Navy. He angered women'• groups by refusing to 
consider sexual harassment of this bank employee as unlawful sex 
discrimination. The Supreme Court later said it was 9-0. Black 
groups were offended that Bork criticized high court rulings that 
struck down poll taxes and literacy tests and that knocked out 
restri ctive deeds that barred blacks from white neighborhoods. 
His defenders say that those are the kinds of social issues that 
Bork wisely would have the courts stay out of. 

PATRICK MCGUIGAN (Institute for Government and Politics): I see 
the prospect over a number of years for Bork to gradually make 
the Court less intrusive into the other two branches of 
government and less intrusive into the political process as a 
whole . 

STERN : Bork became famous in 1973 as the Justice Department 
offici al who fired Watergate prosecutor Archibald Cox after the 
Attorney General and his Deputy refused White House orders to do 
so. 

BORK: My position is that I had the lawful right to discharge 
Mr. Cox pursuant to a Presidential directive. 

STERN : A judge later ruled that Bork's firing of Cox violated 
the laws under which Cox was hired. But Bork is given credit for 
keeping Cox's staff which ultimately led to the resignation of 
President Nixon. It was President Reagan who ma.de Bork an 
Appeals court Judge five years ago. Bork's positions have not 
always proved predictable. He pleased liberals by urging that 
the press be given more freedom from huge liable suits and he 
opposed conservative efforts in Congress to strip the Supreme 
court of the power to hear abortion and busing cases. 

If 



' Nonetheless, hi• opponents aay Bork'• mind i• aade up on most 
iasues. 

WILLIAM SCHULTZ (Public Citizen Litigation Croup): He 
consistently votes against public interest groups and individuals 
and labor interests and he consistently votes in favor of 
business. 

STERN: The Senate will concentrate on issues auch as abortion 
and affirmative action where Bork'• vote could tip the balance. 
Bork once said that no one around him ever agreed with him but 
he'll need only four people to agree with him on the Supreme 
Court to dramatically change the law. 
CBS EVENING NEWS: 9/15/87 

SUBJECT: Ems 

RATHER: The pressure from those who either want to push or 
scuttle the Bork for the Court nomination intensified today. On 
the eve of Senate confirmation hearings, President Reagan pulled 
out the stops. He again portrayed Bork as a judicial moderate, a 
portrayal some Bork supporters don't buy. Mr. Reagan tried to 
portray some of Bork's opponents as out of bounds. 

PRESIDENT REAGAN: Too often character assassination has replaced 
debate ·in principle here in Washington. Destroy someone's 
reputation and you don't have to .talk about what he stands for. 
Well, I hope that Judge Bork's critics will be candid about why 
they oppose him and not fabricate excuses for attacking him 
personally. That way we can have a full and open debate on an 
important Constitutional principle. And when the votes are 
counted, America will win. 

RATHER: For all the debate about Bork from President Reagan on 
down, the CBS News New York Times poll out tonight indicates 
this. Bork is unknown to almost two-thirds of the public. Among 
those who do have an opinion, that opinion is divided about 
whether he should be confirmed. By three to one, those polls say 
they trust the Senate more than President Reagan when it comes to 
deciding who should sit on the Court. A majority said a 
nominee's judicial view should be considered by the Senate. Our 
poll was taken by telephone September 9 and 10 among 839 adults. 
Now, beyond all the rhetoric, just what is Robert Berks' judicial 
record? Eric Engburg looks tonight at Bork. 

ENBURG: The popularity of Robert Bork among conservatives rests 
on -his judicial restraint. The belief the Court should stay out 
of political controversies. 

DANIEL POPEO (Captial Legal Foundation): Robert Bork does not 
aee the Federal Court system as a vehicle for social and 
political change. It's that simple. 



ENGBURG: The paradox of Robert Bork i• that he argues hi• view 
of the Constitution ao forcefully he plunges into political 
thickets. 

KURLIN: I think he'• a constitutional radical. 

ENBURG: Bork opponent and constitutional acholar Philip Kurlin. 

KURLIN: His attitude depends very largely on the result which he 
wants to reach • . 

ENBURG: ·aork, in his five year• on the bench, has narrowly 
defined a host of legal right• to restrict who gets their day in 
court. Case in point. When aafety problems at the Pilgrim 
Nuclear Power Plant brought on a federal investigation, 
Massachusetts officials concerned about towns near the plant 
asked to participate in the inquiry. Bork ■aid no. 

JO ANN SHOTWELL (Former Assistant AG, Massachusetts): In the 
Atomic Energy Act, Congress gave the states the right to 
participate in matters involving serious questions of safety and 
it's that right which Judge Bork took away from us in this case. 

ENGBURG: Case in point. American Cyanamid Company told women 
em~loy!es at one plant that the threat to unborns from lead 
poisoning meant they would have to submit to sterilization or 
loose their jobs. The workers sued. Bork ruled the 
sterilization plan broke no law. Free market advocates 
applauded. 

POPEO: That was a matter between the employee -- technically a 
contractual matter between an employee and an employer -- and if 
you don't want to work for the employer, you don't have to. 

ENGBURG: While Bork nearly always favors business in contested 
cases, he tends to side with government when the challenge comes 
from citizens. He has ruled against homosexuals fired from the 
military, against the homeless and against the handicapped. 
Within the government, Bork's opinions favor broad power for the 
executive, even when it collides with the- co-equal Congress. 
Case in point. When congressmen sued to overturn an expansion of 
the President's veto power, Bork concluded they had no right to 
sue. A judicial philosophy pleasing to the administration. 

RICHARD WILLARD: I think it's judicial restraint that the court · 
should only be involved when it's absolutely necessary and when 
they have a clear mandate. 

HERMAN SCHWARTZ (Constitutional Law Professor): But his critics 
say his record says just the opposite. 

ENGBURG: He hasn't hesitated to condemn those kinds of things 
that seem to him to get in the way o~ what he wants and if that 
requires judicial activism he'll be there. 

' 



ENGBtJRG: In the end, Borks confirmation i• likely to hinge on 
whether Senators conclude he has an open mind or a closed agenda. 



High Stakes Involved in 
Bork Confirmation Hearings 

As the Senate Judiciary Committee 
belatedly takes up the nomination of 
Robert H. Bork to the Supreme Court 
this week. casual observers may be 
more than a little confused by the con
flicting images of Bork being painted 
by his supponcrs and antagonists. 

As portrayed by his foes on the polit
ical left-including the American Civil 
Liberties Union. the National Orga
nization for Women. the AFL-CIO 
and the NAACP - Bork is a 
"right-wing radical" whose extreme 
legal views place him completely out
side the judicial mainstream: In their 
eagerness to correct this smear, some 
Administration . lobbyists have por
trayed Bork as a moderate who fre
quently votes with some of his most lib
eral colleagues oa the D.C. Circuit .. 

Neither caricature fits Bork. Rather, 
he is a thoughtful and brilliant legal 
scholar whqse judicial philosophy is 
well summed up in his belief - consis
tently emphasized throughout his dis
tinguished career as a professor at Yale 
Law School, Solicitor General of the 
United States. a lawyer in private prac
tice, and most recently as a federal ap
peals judge - that judges should limit 
themselves to interpreting the law 
rather than imposing their own precon
ceived preferences about what the law 
or public policy should be. 

By a IO-to4 vote (one "not opposed,.) 
of its IS-member Standing Committee 
on the Federal Judiciary, the American 
Bar Association last week awarded Bork 
a rating of "well qualified." This is the 
ABA's highest rating for Supreme Coun 
nominees and is "reserved for those 
who meet the highest standards of pro
f cssional competence. judicial tempera
ment and integrity.'' 

Yet for all the heated discussion 
about the validity of Bork's "strict con
structionist" or "intcrpretivist" view-

Presld.nt AHgan announced his decision to nom_inate Judge Bork for the Sc,preme 
Court at a special news conference held at the White House on June 1. 

point, the vicious effort now being an egregious example of judicial activ
waged to prevent his confirmation has ism. "I am convinced, as I think most 
little to do with fine points of legal the- legal scholars are,'• Bork testified 
ory. Nor, despite their protests to ~he before a Senate committee in 1981. 
contrary. arc his foes losing sleep worry- "that Roe v. Wade is itself an uncon
ing about what Bork did or did not say in stitutional decision, a serious and whol
conncction with the "Saturday Night ly unjustifiable judicial usurpation of 
Massacre," which is the liberals' exag- state legislative authority." 
gerated term for the firing of Kennedy Though Bork has never explicitly 
liberal Archibald Cox as Watergate said he would vote to overturn Roe, 
special prosecutor back in 1973. most observers believe he would do so, 

What Is rnlly at stake in this given his consistent denunciations of 
war- hence the take-no-prisoners the decision. At the very least, he is 
intensity on both sides - i5 the almost ccnain to uphold abortion curbs 
future direction of the Supreme passed by the states that the High Coun 
Court on many of the most hotly has nullified in the past. Chief Justice 
contested l~ues of the lut three William Rehnquist and Justice Byron 
decades. White have opposed Roe from the 

Among them: 
Abortion - Bork has made it quite 

clear that he thinks the High Court's 
Roe v. Wade decision striking down 
anti-abortion laws in the 50 states-was 

beginning, and Antonin Scalia is be
lieved to share their view. That would 
make Sandra Day O'Connor, who has 
expressed frequent doubts about Roe 
and· indicated that she would favor 
additional restrictions on abortion, 
the swing vote. A decision could be 
handed down in the coming term, 
which begins next month, as the Court 
has agreed to hear a challenge to an Illi
nois statute that restricts abonions for 
minors. 

Pr/rac, - Though there is certainly 
no provision in the Constitution guar
anteeing a right to abortion, the coun 
majority in Roe claimed to find a 
"right to privacy" in the document and 
then claimed to see the right to abortion 

(Co,rtillwd o,r ~ n 
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as an extension of the "privacy doctrine." 
However, Bork has questioned the whole notion 

of a "so-called right to privacy," which originated 
in the High Court's Griswold v. Connecticut rul
ing. "I don't think there is a supportable method 
of constitutional reasoning underlying the Gris
wold decision," Bork once said. 

"The majority opinion merely notes that there 
are a lot of guarantees in the Constitution which 
could be viewed as guarantees of aspects of 
privacy. As a matter of fact, that's a misnomer 
because a lot of them guarantee public action. But 
the opinion then says, since we have all these 
Amendments which can be viewed as guaranteeing 
particular rights of privacy, we can generalize and 
create a general right of privacy .. .. Well, as I said 
years ago, I thought the privacy notion had little to 
do with the intent of the framers." 

Consistent with this view, Bork and two col
leagues ruled 3-0 in a 1984 case that homosexuals 
have no constitutional "right to privacy" in their 
sexual activities and that they can be dismissed 
from the Navy if discovered. In his opinion in that 
case, Bork wrote that individuals have • 'no con
stitutional right to engage in homosexual conduct 
and that, as judges, we have no warrant to create 
one." 

"If the revolution in sexual mores ... is in fact 
ever to arrive," Bork emphasized, "we think it 
must arrive through the moral <:hoices of the peo
ple and their elected representatives, not through 

. the ukase [order] of this court." 
Criminal Law - Bork believes that some courts 

have taken an overly expansive view of the 4th 
Amendment's protection of suspects from un
reasonable search and seizure. Regarding the so
called exclusionary rule, under which courts ref use 
to admit in evidence information that was acquired 
unconstitutionally, Bork has said that such a rule 
may be useful to the extent it deters unconstitu
tional police behavior, though even this is open to 
doubt. 

But Bork secs no validity whatever to the notion 
advanced by some judicial activists that the exclu
sionary rule should be justified if for no other 
reason than that "courts shouldn't soil their hands 
by allowing in unconstitutionally acquired evi
dence." In his 1985 opinion in the case of U.S. v. 
Mount, Bork wrote: 

"Where no deterrence of unconstitutional police 
behavior is possible, a decision to exclude proba
tive evidence with the result that a criminal goes 
free to prey upon the public should shock the judi
cial conscience even more than admitting the evi
dence.-". . 

· Cepltel Punlsltmem - With regard to capital 
punishment, Bork told an interviewer in 1985 that, 
"for an interpretivist, the issue is almost concluded , · 
by the fact that the death penalty is specifically re
ferred to, and assumed to be an available penalty, 
in the Constitution itself .. . . It is a little hard to 
understand how a penalty that the framers expli
citly assumed to be available can somehow become 
unavailable because of the very Constitution the 
framers wrote." 

In recognition of Bork's touali stance toward 
crime, his nomination is aettina vigorous support 
from law enforcement organizations across the 
country, including the Fraternal Order of Police. 

Cemp1ign s,,.nding - In Bork's view, existing 
campaign finance law, which places a SI ,000 limit 
on contributions to congressional candidates, is a 
violation of the I st Amendment's guarantee of free 
expression. The donation ceiling, he explains, 
"directly inhibits the contributor's ability to have 
his political opinions expressed." 

Antitrust - Concerning business and antitrust 
matters, Bork believes judges should look at the 
individual case and apply the law as it was intended 
by Congress. But he has indicated that, as a general 
matter, they should be aware that there "is just so 
much regulation we can handle as a society and do 
so effectively. We must not overregulate people so 
that they begin to lose their vigor and their inno
vativeness and so forth." · 

Such thinking is in sharp contrast to the liberal 
"judges know best" mentality that has frequently 
marked major decisions of the Supreme Court over 
the past three decades, and, given the existing con
stellation of views among the other justices, would 
undoubtedly tip the Court in a more conservative 
direction. 

But the mud and vitriol being hurled at Bork by 
his left-wing opponents is no mere defensive 
~aneuver on their part. By delaying and, if pos
sible, def eating the Bork nomination, several of 
the radical groups now mobilized against him are 
hoping to win new victories in the High Court for 
such "progressive" causes as taxpayer-funded 
abortions, "gay rights," quotas based on race and 
sex, and the total secularization of American 
public life. 

In its Auaust 3 issue, Lqal Times reported that 
the American Civil Liberties Union, which is 
mountina a massive effort against Bork, can hard
ly contain its glee at the prospect that the High 
Court will be a member short for at least part of its 
coming fall term. Reason: the ACLU is a "direct 
participant in six cases the Court has already 
agreed to hear this fall-an unusually high number 
including two that will be argued the first w.eek of 
the term." • . .• , .. -: 

In five of the six cases, moreover, it was the 
other side that appealed to the ;Sup,-em~:Pc»urt, 
which means that a 4-to-4 tie 'AIOuld·giv( the victory 
to the ACLU. :1 . , . ;,. ·: , ·· r : .. · 

Among the cases the ACLU ·hopes to win by 
keeping Bork off the High Court are Reagan v. 
Abourn.Jc, challenging the denial of U.S. visas for 
foreign Communists; Karcher v. May, opposing 
New Jersey's law mandatina a moment-of-silence 
in public schools; Websterv. ~. questionina the 
right of the Central Intelligence Agency to dismiss 
a "aay" employee; Hartigan v. Zbaraz~ chal
lenging Illinois' law ' ratrkttna) ·abortWnSI for 
minors; and McKelvey v. Turnage, -opposing·•the 
Veterans Administration.', r(fµ~ o~ _educ~ional 
benefits because of alcoholism. · 

Meanwhile, Village Voi~ reporter Maria 
Laurino, in an article in the September issue of Ms. 
magazine, urges Bork's rejection precisely because 
of his judicial philosophy, which emphasizes 
restraint by the courts. "Bork believes that the 
leaislature, not the court, should decide on moral 
issues, such as abortion," Laurino cqmplains. 

And she quotes Rho~ Copeion •. a professof.at 
the City University of New ;York Law Sch.pol .. who 
laments Bork's belief that judges should inierpret 



. . . 
the Constitu.tion, rather than read new meanings 
into it as their own whim dictates. 

"Bork's philosophy of original intent precludes 
recognition of rights not contemplated by the 
framers of the Constitution. But the Founding 
Fathers were white men in a quintessentially patri
archal society who wrote slavery into the Constitu
tion and women out of it. 

"According to Bork, the Civil War amendments 
(Amendments XIII-XV) deal with race discrimina
tion bul provide no basis for women'• or -. 
bian/py rights ... Copelon is quoted as sayin1. 

In her Ms. article, Laurino notes pointedly that 
the confirmation of Supreµie Court justices "has 
been known to take close to two years ... The bat
tle. she adds. "is much larger than Bork."" 

"If a Reaaan nominee Is rejected. there Is a 
chance that a new PrtSideat could appoint a 
Jadae even more ProtrtSSive tba■ Powell and 
we could be&ia to wia back some thlap we J' 
-.lready lost, like l•Y ri&lall aad MedicaMl 
uo·rtlo■." :., ~ .• I : :_ ,_ - i . ::. ,i•. ·: ·. L ,·:1 

Toward this end, Laurino oties Ms's "feminist 
and lesbian readers to "write their senators and 
members of the Senate Judiciary Committee, espe
cially the two Democratic presidential candidates 
-Senators Joseph Biden, who chairs the commit
tee, and Paul Simon. (Write to members at the 
U.S. Senate, Washington, D.C. 20510.) 

"In addition,•• she writes, "women should con
tact their local NARAL [National Abortion Rights 
Action League), National Organization for 
Women, and National Women's Political Caucus 
chapters ... 

With so much on the line, conservatives, both 
men and women, had better be writin1 their sena
tors as well. While few doubt that Bork can muster 
the simple majority of votes needed for confirma
tion, the anti-Bork shock troops, led by Senators 
Ted Kennedy (D.-Mass.) and Howard Metzen
baum (D.-Ohio), are gearing up for a filibuster. In 
order to get a straight up-or-down vote on the 
nomination, therefore, Bork's supporters will first 
have to amass the 60 votes needed for cloture, and 
that will be more difficult. (For a list of senators 
believed to be undecided on Bork, sec box.) 
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The Kennedy vs. Bork Show: 
YESTERDAY'S first-day 1e1• 

aion of confirmation hear
ings for Robert Bork aa Ameri• 
ca'• lOfth Supreme Court Jua• 
lice waa more didactic than 
dramatic, though there were 
moments. Most of those mo
menta were provided by Sen. 
Edward KeMedy, and only a 
few were broadcut live by CBS~ 
NBCandABC. 
·An three networlul, in addition 

to CNN and PBS, were there 
shortly after 5 p.m. when Ken• 
nedy began questioning Bork -
but the local aUiliates didn't all 
tollow auiL Here, while its com
petitors stayed with live cover
age of the hearings, ABC-owned 
~hannel 7 went with its own 
newscast a.s scheduled. 

Channel 7 viewers thus were 
deprived of the ideolo~ical 

showdown between Kennedy 
and Bork ( .. Your clock of civil 
rights," Kennedy charged, 
.. seems to have stopped in 
195f"), Just a.s viewers of any
thing but CNN or PBS were de• 
prived of the entire morning ae1-
1ion. 

It ·you watched only Ch. 7'1 
f!overage yesterday, you didn't 
hear Kennedy at all - not in the 
afternoon, when he preaaed Bork 
on his civil rights record, and 
not in the morning, when Ken
nedy's opening statement laid 
out his objections to Bork's 
nomination. In split-screen, Ken
nedy was on the left, Bork on the 
right - just as it should be. 
· The afternoon session waa 
Kennedy vs. Bork, and waa 
every bit a.s mesmerizing a.s the 



Showdown 
at hearings 

• 
COllfftn&ed f!o:m Page n 
best days of the Iran-contra 
hearings (and no less impor
tant). For Ch. 7 to allde away 
from ABC's coverage to present 
Its own newa would be like cut
ting away from a rescheduled 
World Serles game to pruent it.I 
scheduled sport.I show. 

The morning show, too. wu 
newsworthy. It wu leu Ken
nedy vs. Bork than Griswold VL 
Connecticut - and other court 
decisions that formed the baala 
of the day's laurels and debatea. 
CBS' Fred Graham joked later 
that "Something happena to fire
works when you put them In a 
law library," and much of the 
talk sounded u if Bork. a for• 
mer professor, wu a atudent 
taking the country'■ tourhe■t 
oral exam. 

Which, perhap■, la a fair way 
of putting it. 

CNN, CBS and NBC helped 
viewers through the thornier 
points of law by superimposing 
visual information about spe
cific cues a.a they were men
tioned - the same visual &lei.a 
employed so successfully by 
CNN and ABC, specifically, dur• 
ing the Iran-contra hearings. 

Oddly, ABC waa less aggresaive 
in providing complementary 
visual information this time - al· 
though, with the hearings continu
ing for a while, there's time to 
amend ita battle plan. 

These hearings, in addition to 
focusing on the record and be· 
liefs of Bork, also provide closer 
looks at presidential hopefuls 
Joseph Biden (who serves a.a 
chairman) and Paul Simon. 
Both senators gave opening 
speeches yesterday morning, 
and there were other momenta 
well worth catching yesterday. 

My favorites: Blden telling 
Gerald Ford: "Most of ua envy 
you - not only that you have 
been President, but that you 
seem to be flourishing In the 
status of a former president u 
well." And Blden again, mistak
enly (and aheeplahly) referring 
to Bork aa "the administration." 
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As bench-pressers, 
they're a puny lot 
lly JOSEPH VOLZ 
~ 'Nalllil'IIJOII 8utNu 

WASHINGTON-Judge Robert 
Bork could have been forgiven yes
terday it at times he thought he had 
wandered into the wrong hearina 
room. 

After more than two months or in
creasingly strident lobbying, both for 
and against his nomination to the Su
preme Court, the opening day's hear
ing before the Senate Judiciary Com
mittee was fairly mild. 

By the end or the nrst hours or 
questioning, few thought that Bork's 
opponents had laid a &love on the 
easygoing judge, a former law profes-
11ur who heard himself praised by 
friend and foe alike tor his encyclo
pedic knowledge or the law. 

Judiciary Committee Chairman Jo
seph Biden (D-Del.), a Democratic 
presidential hopeful all too aware 
that his own performance would be 
Judged as well as Bork's, went out or 
bis way to assure the nominee or.~~-, _ 

treatment Waving his gavel, Biden 
told Bork: "I guarantee you (that) 
with this little mallet you do have 
rights in this room and they will be 
protected." 

And there was many a merry quip 
about the presidential ambitions or 
some senators, Biden and Sen. Paul 
Simon (D-111.), a Judiciary Committee 
member, and Senate Republican 
Leader Bob Dole (Kan.), who intro
duced Bork. 

"We miss you here, Mr. President," 
Biden told former President Gerald 
Ford, who introduced and endorsed 
Bork, "and quite frankly, some or us 
envy you." 

For Bork, this may be the calm be-
fore the storm. · 

Leading the charge against Bork 
was Sen. Edward Kennedy (D-Mass.), 
who said that the judge "falls short or 
what Americans demand or a man or 
woman as a justice on the Supreme 
Court." But despite the strong rheto
ric or his openin, statement, Kenne
dy'J delivery seemed mutecL -- .. .. 



Strong advocacy of 
judicial restraint 
weighs in his favor 
By John Daalortb 
U.S.Sena111-Mill0Ur1 Aeplbllcer' 

look forward to a vigorous debate ln 
the Senate on the nomination of 
Judge Robert Bork to the Supreme 
Court. The debate will be about 
basic philosophy-whether we want 
an activist Supreme Court or a court 
which practices judical restraint. 

In recent weeks, the confirmation of 
Judge Bork bas been endorsed by a sitting 
member of the court, Justice John Paul 
Stevens, and by the former chief Justice, 
Warren Burger, who termed him the best
qualified nominee to be presented to the 
Senate in 50 years. Lloyd Cutler, one of the 
nation's most distinguished attorneys and 
former counsel to President Carter, has 
compared Judge Bork with Oliver Wendell 
Holmes, Louis Brandeis, Felix Frankfurter, 
Potter Stewart and Lewis Powell as one of 
a few Jurists who rigorously subordinate 
their personal views to a neutral interpre
tation of the law. Judge Bork's qualifica
tions and character were -established even 
before these impressive endorsements. 

Thus, barring wholly unforeseen revela
tions, the issue before the Senate will be 
Judical philosophy. The debate will be 
about whether the court should interpret 
the law written by elected representatives 
of the people, or, instead, should Invent 
novel or representatives of the people, or 
instead, should invent novel or strained 
interpretations of clear language in order 
to replace the policies of legislatures with 
ltaown. 

Because the Supreme Court bas become 
IO important to our people and our com
munities, I look forward to this debate. 

'President Reagan'• nomination of Judge 
Robert H. Bork to the Supreme Court bu 
stirred much public debate, which will 
~temlfy u the Senate Judiciary Commit
see begin• confinnatioa bearings Tuesday. 
To 1bow both aides of the controveny, Tbe 
ICIUJ51U City Star .. ked Sen. John Danforth, 
Ml.uoarl Republican, who 1apport1 confir
mation, and Sen. Joseph R. Blden Jr., 
Delaware Democrat and chairman of the 
Judiciary Committee, wbo opposes tt, to 
tliscau their views on this l.uue. 

Because Judge Bork bas been a atrong 
advocate of Judicial restraint, I intend to 
support his nomination with enthusiam 

Bow one feels about the power and reach 
of the Supreme Court ls, of coune, a 
political Issue. Walter Mondale correctly 
stressed this ln 1984 when he insisted that 
presidential campaigns are about who will 
appoint Justices to the Supreme Court. 
Clearly, judicial philosophy ls on the mind 
of a president when be sends a name to the 
Senate, and Judicial philosophy ls OD the 
mind of each senator when be votes on a · 
Supreme Court nominee. · . . 

Of the eight Justices Dow serving on the 
Supreme Court, three will be over the age 

· of 80 during the next presidential term. In 
all probability, the next president and the 
next Senate will determine the make-up of 
the court for decades to · come. Few presi
dential decisions are more important to the 
daily lives of citizens than Supreme Court 
nominations. Few Senate votes are more 
important to local communitites than Su
preme Court confirmations. Ultimately the 
issue of Judicial philosophy ii one for the 
people to consider and for the people to 
decide at the polls. Tbe bearings and the 
debate on the Bork nomination will put the 
question squarely to the American people: 
What do you think about the power and 
reach of the Supreme Court? 

It is fitting that the debate on ·basic 
Judicial philosophy should coincide with the 
bicentennial of the Constitution, for the 
great constitutional issue was the limita
tions and locus of governmental power. 
J>tecisely the same issue will be before the 
Senate when we vote on the nomination of 
Judge Bork. The question will be the extent 
to which legislatures can define and en
force community values versus the readi
ness of the court to set aside legislative 
action as unconsitutional. 

Since the early years of our republic, the 
Congress and state legislatures have been 
the implementors of community values, but 
they have been limited in their exercise of 
power by the Constitution. The question la 
whether the Supreme Court strictly 
construes constitutional language, thereby 
allowing broad discretion to legislatures, or 
gives the Constitution an expansive inter
pretation, thereby contracting legislative 
discretion in favor of Judicial power. 

As Judge Bork puts the problem: .. Tbe 
courts must be energetic to protect the 
rights of individuals, but they must also be 

See Daa/ortb, pg. 6K, col. S 
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scrupulous not to deny the majorityt1 
legitimate right to govern." 

For example, the court must continue 
to safeguard important individual ri&hta 
aucb u the right to racial equality 
protected by cases like Brown vs. Board 
of Education; however, the court should 
not engage in broad social englneertnc 
wbicb encroaches upon the domain of 
the legislature. .. 

Judge Bork forcefully comes down on 
the side of strict construction. He be
lieves the Supreme Court sbould beed 
the plain meaning of constitutional lan
page. In Judge Bork's words: "When tlie 
Judiciary imposes upon democracy lim
its not to be found in the Constitution, it 

u ••• a judge's 
personal opinions 
on questions such 
as abortion should 
be irrelevant." 

-Sen. Jobn Danforth 

deprives Americans of a right that II 
found there, the right to make the laws 
to govern themselves. As courts in~ 
vene more frequently to set uide major
itarian outcomes, they teacb the lesson 
that democratic processes are suspect, 
essentially unprincipled and untruat• 
worthy." · ~-

Some believe a nominee's personal 
opinions on a range of social lslues 
should be ascertained before be or she la 
placed on the Supreme Court. My on 
view is that a Judge's personal opinions 
on questions such as abortion should be 
irrelevant. Supreme Court justices 
should not be in the business of supplant
ing the policies of Congress or of state 
legislatures with their own political or 
social views. Public policy should be 
made by those who are elected by the 
people, report to the people and can be 
removed by the people. It should not be 
made by men and women who have been 
elected by no one, who are isolated in 
courthouses and who serve for life. The 
Supreme Court should be in the business 
of interpreting the law written by elect
ed representatives. It should not be in 
the business of creating new law out of 
whole cloth. 

Since 1981, I have had the privilege of 
recommending seven persons to Presl· 
dent Reagan for nomination to the Unit
ed States Di.strict Court. I have never 
uked any candidate's personal opinion 
on any political or social issue. I have 
asked each person I have recommended 
to take a position on the relative roles qf 
the judicial and legislative branches of 
1overnmenl I do not want a Judge who 
tees his role as an opportunity to impose 
bis own personal opinions on the public, 
even when I agree with those opiniom. 

To ideologues of the left or right, It II 
tempting to select an activist judiciary 
which will be ready to shove unpopular 
social policies down the throats of an 
unwilling public. That is the elitist post 
tion which is repugnant to the democrat
ic tradition of our country. The Bork 
nomination ls about democracy venua 
elitism. It II about philosophy of th.a 
Judiciary and about pbiloeophy of 
1overnmenl It II about fundamental 
questions which will be debated befoi:e 
the nation in this bicentennial year of 
our Constitution. Those fundamental 
questions will be voted on first ID the 
United States Senate, and then by the 
people themselves. 
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MORE PEOPLE probably have 
an opinion about Robert 
Bork today than wtll have a 

year from now. whether he geta on 
the Supreme Court or not. 
,,. I base this prediction on a poll 
recently taken for the Associated 
9resa and Media General newspa

·pers. One question was, ·0o you 
have a favorable opinion about 
fBork), an unfavorable opinion, or 

·don't you know enough about htm at 
-this time to have an oplruon?" 
· ... Only 30 percent had an opinion. 
fravorable. 17, unfavorable, 13.) But 
-ttlaUvely speaking, 30 percent's a 
1ot. The pollsters also asked the 
aame set of questions about each of 
&he eight sitting Supreme Court Jua• 

·ttces. Six Justices . were less well 
-known than Bork. 

'. William Brennan has been on the 
·murt 30 years. Only 21 percent had 
an opinion on him ( 19-2 favorable). 
. Byron White, 25 years a Jusuce. 

gtnerated an opinion from only 19 
~nt ( 16-3 favorable). 

Thurgood Marshall, 20 years, 27 
percent (23-4 favorable). 

~L.Tl MORE SL.ttJ 
q!,u,/r, 

Harry Blackmun. 17, years, 20 preme Court Justices In modem 
percent(l7-3 fawrable). times have come from the Ivy 

William Rehnquist, 16 years, 32 League law schools - 20 of 42 In 
percent (23-9 favorable). this century. Of the present eight 

John Paul Stevens, 12 years, 15 - justices, three went to Harvard Law 
percent (13-2 favorable). (Blackmun, Brennan, Scalia) and 

Sandra O'Connor, ~ years. 38 one to Yale (White). 
percent (34-4 favorable). But the West and Midwest are aa-

AntonJn Scalia, one year. 22 per• aerung themselves. There are two 
cent (17-5 favorable). Stanford Law graduates on the 

Some of the people who said they present court (Rehnquist, O'Con
knew Rehnquist probably didn't, nor). One Justice Is a Northwestern 
but felt they ought to because the man (Stevens). And Bork's law 
pollsters Identified him as ·chief Jua- achool Is the University of ChJcago. 
Uce." I suspect that Sandra O'Con- * * * 
nor and Thurgood Marshall are bet~ The law school one doesn't al-
ter known than most of their tend can lead to the Supreme Court. 
colleagues not because of their Juris- Marshall reminisced recenUy. -rhey 
prudence but because of their sym- wouldn't let me go to the (University 
bollsm. She Is the only woman ever of Maryland) law school because I 
to serve on the court, and he the was a Negro, and all through law 
only black. school (at Howard) I deddcd I'd make * * * them pay for It, and so when I got 

The focus of the Bork debate has out and passed the bar, I proceeded 
been on whether he would tip the to make them pay for It." 
court's balance to the r1ght. There's He did that by becomtng the ~
another "balance· Issue. He would Uon's leading black civil rights attor
help Up It to western law schools. ney. His courtroom successes won 

A disproportionate number of Su- him his appotntment. 

• 
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What's At Stake in Bork Hearings? 
Washington. 

A s PREDICTED. the Senate 
hearings to detennJne wheth
er Judge Robert H. Bork 

should get a seat on the U.S. Su
preme Court wtll run from contro-

By Carl T. Rowan 

verslal to downright nasty. Political 
partisanship and conflicts of Ideolo
gy wtll run through the hearing9 like 
a muddy river. 

But do not swallow the line that 
such hearings are ··unprecedented" 
or simply a "wttch hunt" carrted out 
by a bunch of liberals. Some of the 
people fighting hardest to get Mr. 
Bork confirmed have themselves 
used political and Ideological tests -
and the filibuster - to block court 
nominees they did not like. 

When Lyndon B. Johnson nomi
nated ··uberal" Abe Fortas to be
come chief JusUce. Sen. Strom Thur
mond (R·S.C.) told senators: " To 
contend that we must merely saUsfy 

ourselves that Justice Fortas Is a 
good lawyer and a man of good char
acter Is to hold to a very narrow view 
or the role of the Senate, a view 
which neither the Constitution Itself 
nor history and precedent have pre
acrlbed." 

Clearly, this Senate Is not going to 

The questions and 
answers go beyond 
ideology, to rights and 
issues that are vital to 
every American's life. 

rubber-stamp the Bork nomination 
simply because he has taught law. 
has other academic qualifications 
and Is not guilty of moral turpitude. 
More Is at stake In the Bork nomlna• 
lion than was the case wtlh Mr. For• 
las. which Is why Mr. Bork Is looked 
at with suspicion, even fear, by mil· 
lions of Americans. 

Some conservative Southerners 
or strong religious devotion want 
their senators to determine whether 
M'r. Bork Is "an agnosUc." 

Millions of women are asking 
whether this appeals court Jurist be
lieves they have any rights to make 
reproductive decisions under the 
Consutullon. Does Mr. Bork really 
think the stale Is empowered to tell a 
woman she must carry a baby to 
term. or tell a couple they may not 
(or must) use contraceptives? 

Many blacks are eager to learn 
whether Mr. Bork still believes that 
ll ls unconstitutional to tell the own• 
er of a restaurant he cannot refuse 
to accept minority customers. 
Blacks. like millions or other Amert• 
cans, want lo know whether Mr. 
Bork ever saw a civil rights law he 
liked and would approve. 

Newspaper and TV people. uni• 
verslly scholars. book authors and 
others are. and should be. shaken by 
Mr. Bork·s 1979 comment that In 
saytng ··orrenslve·· language may be 

constitutionally protected. Justice 
Oliver Wendell Holmes showed "a 
strange solicitude for subversive 
speech." Mr. Bork has never come 
across as a great friend or a free 
press . 

Other Amertcans fear Mr. Bork 
has a warped and dangerously re
strtcllve view of how much power 
the Supreme Court should have to 
Interpret things like '"due process of 
law" and the rights to prtvacy. 

Rights and Issues vital to every 
Amertcan are at stake In this hear• 
Ing. so this Is no time for senators to 
ask perfunctol)' questions and then 
cave In before White House demands 
for conflnnallon. 

If " the real Bork·' turns out to be 
anything like the one who has been 
wr1llng and talk ing all these years, 
the Senate must have the guts to 
vote him down. 
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About that bad taste of grilled Bork 
Judge Bork, Kennedy attused Bork or being lnsen
d Id you ever 1itive to racial discrimination because be 
drive a woman has written academic articles question
ofr a bridge? i!'I the reasoning or civil rights legisla-

. Did you ever lion. Kennedy then chatted amiably with 
~ I cheat on your Democratic Senate Majority Leader Rob

college Span- ert Byrd, a former member of the Ku 
lab teat! Did Klux Klan who ftlibustered apinst the 
you ever pla- Civil Rights Act or 1964. 
I I a r I z e a Kennedy also charged that Bork re-

1peech trom a British Socialiat candidate gards women u aecond-clau citizens. 
for prime minister? Kennedy bu 1pent much or his own 

Robert Bork went berore the Senate adult life reprdilll women as ftrst-clasa 
Judiciary Committee yesterday to have decoraliona. Wbo ii be to lead tbil indi&
bi1 Integrity acrutinized by Democratic unt attack? 
SeDL Edward Kennedy and Joseph Bl- The Republicana were no better. Sen. 
den, amonc othen. They did not uk the Orrin Hatch of Utah praised Bork on the 
above questions. .xtraordlnary groundl that when Bork 

I did. muttertna to myaelt ftrecl Watersate proaecutor Archibald 
Kennedy recalled an article that Bork Co• In 19'13, "'you praerved the invesll

wrote la 11183, denouncinc court decl- 1atlon (and) the President waa later 
1ion1 demandla, desegregation. Thia • forced to resign and aeveral others were 
ticle ii 1lx yean older than Kennedy'• ae-' · proeeeutecl • Hatch would have III be
cideat at Chappaquiddick. If we are to ;: lieve be ii vot1nc for Bork not because 
bave laq memories. let ~m not be ,e; , Bork wtll be bl1 ideological aoul buddy 
lecUve.• · · · · · : · · · • • · , , : · · • • ·, . · · .!. Olf die Supreme Court but ~•u,e Bork 

helped to force Richard Nixon out or or
ftce. Unbelievable. 

The Republican line was that Presi
dent Reagan had nominated Bork only 
because he would 1trictly and neutrally 
·uphold the law, not substituting his own 
)udgment for the majority will of the Con
,ress or 1tate legislatures. 

This ii a hollow argument IN>m an ad
ministration that has defied the War 
Powers A.ct by sending the U.S. Navy into 
the Persian Gulf. The law, passed by a 
majority or both Housea of Congreu, 11 
clear; Reagan 11 ignori111 IL He hu 1ub
ltltuted bis own will for the wtll or the 
Conpeaa. He saya the Senate abould ap
prove Bork because be would not do pre
claely what be ii doia, blmaell-.,.. 
empt the law. 

Prevloualy, tbl1 .. law-and-order" White 
House shipped weapona to Iran In viola
tion of the Anna Ellport Control Act, the 
Omnibus Diplomatic Security and Anti
Terrorism A.ct. the Ellport Administra
tion Act and the National Security Act. It 
didn't liU u.o.e lawa ao It.limply lpore4, 

them. That was then. Today It ii ror strict 
enforcement of the law. 

Bork aat at the center or this hypocrisy 
and hysteria yesterday, looking like ex
actly what he wu: an uncomfortable law 
professor being held to account for vtior
ously expreuina bla tboUlhts over the 
put quarter century. 

Hia views were rormu.lated In an Ivory 
tower. They are more rl&id, be uld yes-·· 
terday, than the decl1lona be would make 
In the ftesb-and-blood cues be might en
counter on the Supreme Court. Tbat'1 a 
riak the nation may have to take. for I be
lieve Bork will be conftrmed. 

IP' IJBERAL Democrats do not like 
thil nomln.atJon. they know the aolu
tion. They can eonattuct a proera,m 

that appeala to the maJortcy of thla coun
try, run a competent candidate ror Presi
dent, win an election, and oomlnate their 
own Ju<t,ea to the Supresoe Court. Thia 
would be more eA'ective and utiat,,hi, 
than continually lotln, electiou and 
eomJll,WQI about JM ~ 
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aft e WAS.:;;:;~ The 
opening round of Supreme 

Over Court nominee Robert 
· ... Bork's · confirmation bear

• · · Inga yesterday turned Into a nrlVGl!V -direct controntauon ber- ~I- tween Ben. Edward Ken-

& • •1 nedy and Bork. . CIVI - .. I don't think you have to be 
a law school profeaBOr to know 

• about ■lmple justice," Ken-

rights nedy aald u · he cJiallenged 
Bork'■ commitment to civil 

- right■ and the lndlvtdual'a . 

right to privacy. . 
Bork retorted that the legal principle of Ull8urpuaed ugllneu." 

bule for the Supreme Court decl• and favored poll taxea. . 
■Ion allowing abortion - the COD• Bork· retorted that be DOW real• 
cept of a conetltutlonal right to bed he wu wrong on the ·civil 
privacy - le meanlngleH. ~ghta luue, aaylng he had made 

.. Privacy to do what. senator!" t::e<>1 uncommon lntellectual ml.a• 
Bork uked. '"Privacy to UH co- Th· K · · 
calne ln private! Prlvac to Ox e ennedy-Bork showdown · 
price• In hotel rooma!" _ Y _waa the moat dramatic moment ln 

Bork left open the poulblllty that the flnt day of the hearings, whlch 
he might find another legal hula were haunted by . the ghoat of 
for abortion- If he la confirmed to Watergate and the early rumbllnp 
the Supreme Court and la uked to Qf the 1988 prealdentlal campaign. 
rule on an abortion cue. Senate Judiciary Committee 

Kennedy alao contended that chairman Joseph Blden (D-Del.), a 
Bork, at the height of the clvtl 1988 contender, wu aurprtalngly 
rt1ht■ movement. had attacked a low-key u he prealded. conatant11 
bulc deaegregaUon prlnclple u .. a reU1urlng Bork of hl1 determlna-

tfon that the bearlnp be fair. 
But Blden worked ln tandem wttb 

Kennedy, In a kind of "good cop, · 
bad cop" lnterrogatlon, u they 
pt'eHed Bork lo reaffirm hhl vlewa . 
on conlrovenlal matters, lnclud
lng racial dlscrlmlnatlon and a 
m&rTled couple'• right to use birth 
control. 

Leading the pro-Bork forces waa 
Sen. Orrin Hatch (R-Uta.h), who 
-praised Bork and accw,ed critics of 
•ervlng up "claptrap" and UBlng se
lective quotations to discredit 
J3ork. 
. Bork. nominated by President 

~

agan to rep'uce retiring 8u
eme Court Justice Lewis Powell, 
widely considered the 11wing vote 

CoV\.+ .. . 
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Bork. lD hla opentnc 

who could turn the court lD a more atatement, took palna 
CODN"aUve dlreetlon. to NY that he would 
· The Bork battle la aeen u a tut be careful In overturn• 
of Reapn'a pollUcal atrength tn tnr eatabllahed Su• 

_; the fln&l 18 montba of bla term. p_reme Court rullnp 
. Sen. Howell Hefiln (0.AIL), · re- and wun't "ltchlnr" 

rarded u one of the three unde- to ahake things up, u 
clded awtnr votea who will deter• K!nnedy charged. 
mine the outcome on the H-mem• It la one thing, u a 
ber Judiciary Committee. said he legal theorist, to crltl• 
wu aurpriaed by Bork.'• atyle. . clze the reasoning of a 

.. 
8 

, prior decision. even to 
. e • certainly not an Oliver criticize 1t severely 
North - there'• a little bit of ab- u I have done" aald 
aence of pluau," Heflin aald. the bearded no~lnee. 
· .. I would have thought he'd have "It la another and 
been a little better honed In public more serious thing al
relatlona. I don't know whether the together for a Judge to 
average llatener understand• Illa Ignore or overturn a 

anawera." prior decision. That 
Indeed. much of the required much care-

hearinp Involved ful thoughL" 
ahadow-boxlng on fine The hearings began 
legal polnta, with when former Preal• 
Bork repeatedly ualng dent Ford. In an un• 
technical language. precedented role, In· 

Heflin gave no ape• troduced Bork to the 
clflc clues to hla own committee. 
thinking, but the two Ford defended 
other awtnr commit• Bork'• role In the 
tee members - Sen. Watergate "Saturday 
Arlen Specter (D•PL) Night Musacre," tn 
and Sen. Dennla De- which he decided to 
Conclnl (I).Arl&.) _ fire special prosecutor 
both voiced conceru Archibald Cox, uylnr 
about Bork. that "history . hu 

Specter, a former shown that hie per
proeecutor aald he formance wu In the 
wanta to 'lmow how nation'• Interest." 
much of Bork'• con• 
trovenlal oplnlona 
are '"hyperbole" and 
bow much are .. eatab-
Uahed Judicial poal• 
Uona ••• u you would 
vote" on the court. 

.. I have a lot of quea• 
Uona that will have to 
be anawered to my 
utlafactlon, reuon
ably ao, before I could 
vote for him." DeCon
clni aald. 
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Bork's Nomination and Respect for the Court; 
By Jack N. Rakove 

THE CENTRAL ISSUE in the debate over 
the nomination of Judge Robert ~rk to 
Supreme Court involves neither his judici

al qualifications nor his part in the "Saturday 
Night MBS88cre" of 1973, nor even the depth of 
his conservatism. 

What sets this nomination apart from the ap-· 
pointments of Justices Sandra Day O'Connor and 
Antonin Scalia is the expectation that Bork's pres
ence will give the conservative bloc on the court a 
reliable five-vote majority, and that this may lead 
to changes in mch important areas as abortion, 

affirmative action, and the Finl Amendment. 
By repeatedly calling attention to the "swing" 

that Bork's appointment will presumably produce, 
the administration of President Ronald Reagan 
has effectively forced us to recognize that the rourt 

. is already a politically divided body. 
This perception raises two disquieting - and 

conflicting - questions. 
First, while conceding that presidents and sena

tors will naturally apply political criteria to judici
al appointments, do we want the composition of 
the court to be determined primarily by fine calcu
lations of how a particular appointment will accel
erate or brake a train of decisions already taken? 

But in the second place, if the justices cannot 
avoid allowing their political values to in0uence 
their judicial philosophies, why should >residents 
and senators not ask how well a nominee's philos
ophy accords with their own? 

Like other contemporary constitutional dilem
mas, this one proves difficult to resolve b;, invoking 
the "original intentions" of the framers c ,f the Con
stitution. If the nomination is simply 1 political 
matter, the question boils down to whote political 
claims prevail - the president's or the i:enate's. 

There is, however, another basis for aRSessing 
the purposes underlying the Bork appointment on 
"originalist" grounds. 

The administration and Bork's supporters have 
candidly acknowledged that they hopt! that the 
Bork nomination will secure the Rea~n social 
agenda into the next century. That possibility 
arises, of course, from the lifetime tenure that fed
eral judges enjoy - the same tenure that has al
lowed Justices Brennan and Thurgood Marshall to 
stay on the court principally because they hope to 
frustrate the president's plans. 

But the original purpose of life tenure was to 
secure judicial independence from all forms of po
litical innuence· and control - executive, legisla
tive, or popular. 

How otherwise could the courts fulfill the duties 
ascribed to them by James Madison in 1789 when he 
suggested that independence would enable the 
courts to "be an impenetrable bulwark against ev
ery 888Umption of power in the legislative or execu
tive" and "to re11ist every encroachment upon 
rights expressly stipulated in the Constitution." 

It is one thing to concede that political values 
affect judicial decisions, and another to say that 
judicial appointments should be based on attempts 
to manipulate the courts in the interest of pursuing 
political policies. 

If the court comes to be perceived as a highly 
politicized body, it cannot command the res~ the 

·ideal of judicial independence seeks to promote. 
If confirmed, Robert Bork may well become an 

eminent justice. 
But the circumstances of his nomination, and 

one's sense that he has been campaigning for the 
appointment by offering conspicuous support for 
the Reagan agenda even while sitting on the 
Court of Appeals, raise troubl.ing queetiona about 
the effect his elevation would have on our idea of 
an independent judiciary. 

Jack N. Rakoue is an associate professor of 
history at Stanford University. 
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W~i; Drums on Eve of Bork Hearing · 
By Rita C1olh Army-McCarthy hearings and the of Bork's writings. the acting head of the Justice Department be-
Newsday Washington Bureau Watergate and Iran-contra probes, "I've never seen this kind of fervor ::ause Attorney General Elliot Richardson and 

Washington - With the hearings have been preceded by two months of over a nomination before" said Tom his deputy, William Ruckleshaus, had resigned 
on the bitterly contested nomination ideological warfare through mass Korologos, the lobbyist ~ked by the rather than follow Nixon's order. Ford, who be-
of Robert Bork to the S~preme Court mailings, letter-writing campaigns, White House to guide the Bork nomi- ca??e president in ~97 4 when Ni~on resigned, 
set to start today, both sides yesterday preu conferences and endleu studies nation. "The liberals and conserva- quickly pardoned Nixon for any cnmes he may 
fired up the rhetoric in anticipation. . have committed. Bork is expected to be ques-

President Ronald Reagan, whose t1ves haven't had an excuse to go after tioned during the hearings about whether he 
nomination of Bork to the court could each other like this in years," he said. tried to block the probe of Nixon. 
insure a conservative legacy long after _The struggle continued yesterday "If Ford is so impre88ed with Bork, then why 
he leaves office, continued to be his -v.:it~ groups acrou the nation holding didn't he put him on the court?'' asked Pete Smith, 
leading supporter. In a speech to the vigils, demonstrations and pre88 con- a spokesman for Senate Judiciary Committee 
National Alliance ofBusine88, Reagan fere~ces. P~ple for _the American Way Chairman Joseph Biden (D-Del.) Bork's name was 
demanded that Bork's critics be candid previewed its radio, television and on Ford's list in 1975 but Ford instead chose John 
about the reaaona for their opposition ne~spaper advertising campaign Paul Stevens, who was confirmed 98-0. 
rather than, he said, attack him per- agamst Bork. Th! ~u_p said it .~uld Fro1:11 the start Bork faces a tough fight in the 
eonally. · spend up to $2 m1lhon m advert1smg. committee, controlled 8-6 by Democrats, which 

"Too often character 888888ination Republicans trying to get a strategic will issue a recqmmendation - against, in favor, 
baa replaced debate and penuasion edge announced that former President or neutral - to the full Senate. The hearings are 
here in Washington. If you destroy Gerald R. Ford will introduce Bork to expected to be held for 10 days over a three-wee~ 
someone's reputation, you don't have the committee. period with a vote scheduled in the committee for 
to talk about what he stands for," said While it is the first time in history Oct. 1. Close to 100 witnesses will testify both for 
Reagan. that a former president has appeared and against Bork. 

. The hearings, which open today in before the Senate_ on behalf of a Su- Yesterday, theconservativeCenterforJudicial 
the same ceremonial room uaed for the preme Court nommee, Ford's appear• Studies issued a report disputing studies that 

ance_ will also be a reminder of the con- claim Bork would overturn numerous Supreme 
nect1on both men have to Richard Court decisions on individual and civil rights and 
Nixon and Watergate. decide cases based on his own political agenda. 

A~ing on Nixon's orders, Bork fired At the same time, the NAACP Legal Defense. 
special prosecutor Archibald Co:x on and Educational Fund released its report criticiz-
Oct. 20, 1973. At the time, Bork was ing Bork's opposition to major civil rights ad- · 

-Continued on Page 35 vances of the last 30 years, including abolition of 
the poll tax and enactment of public accommoda
tions laws. 
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Friend of the~ Court or Partisan? 
By Lincoln Caplan 

THE INTENSE POLITICAL debate about 
Robert Bork's nomination to the Supreme 
Court can be explained by many factors, but 

one of the most significant ia the changing nature . 
of the court's business. 

During the past generation especially, the court 
has increasingly resolved constitutional questiona 
dealing with ·social policy matters like abortion and 
affirmative action, which often divide the nation 
along partisan lines. 

A little-known but vital measure of the changing 
nature of the court's docket ia the growing use of 
friend-of-the-court, or amicus curiae, briefs. 

· Since 1823, when the justices let Henry Clay ar
gue as an amicus, the Supreme Court has allowed 
lawyers to present the positiona of clients who are 
not parties to a suit. The main requirement of 
friends of the court is that they present relevant 
facts and law not well addressed by the parties. 

During the past three decades, the use of amicus 
briefs has increased with the number of policy 
cases on ·the court's docket. In the dozen years 
from 1969 to 1981, nonprofit liberal groups like 
the American Civil Liberties Union and the 
NAACP Legal Defense and Educational Fund Inc. 
took part in over 40 percent of the cases decided by 
the Supreme Court either as parties or as friends 
of the court. In that period, while liberal participa
tion stayed relatively steady, the percentage of ap
pearances by conservative groups tripled, with 
conservative groups entering nearly half of civil 
rights cases by 1981. 

The most frequent litigant in t_he Supreme 
Court is the United States government. During the 
presidency of Theodore Roosevelt, beginning in 
1907, Attorney General Charles Bonaparte en
tered fifty-six cases before the Supreme Court to 
urge an increase in the rights of blacks. This was 
the first attempt by the government to spur social 
change as a friend of the court. 

Until the '60s, however, the subject of amicus 
fi..lings was largely academic to the government. In 
1956, for example, the government was an am.icus 
in only two of the 97 cases argued before the justices. 

From 1961 through 1966, during the adminis
trations of Presidents John Kennedy and Lyndon 
·Johnson, the number of amicus filings by the gov
ernment began to climb. One-fifth of the govern
ment 's appearance in cases argued before the 
court were as amicus curiae. The percentage of the 
government's amicus filings leveled off until Presi
dent Richard Nixon's administration (Robert Bork 
was then the government's chieflawyer), when the 
figure jumped to 30 percent. It leaped once more 
under President Ronald Reagan - a president 
committed ostensibly to judicial restraint - to an 
a_verage of almost 40 percent. . 

The increase in the government's amicus filings 
in the past three decades can be explained by sev
eral factors: the growth in the number of federal 
statutes; the "constitutionalization" of the law, 
and the tendency by the government, private law
yers and citizens alike to view the courts, and the 
Supreme Court in particular, as a proper forum for 
addessing social issues. ' 

The solicitor general, t he government's chieflaw
yer, i.s responsible for deciding whether the govern
ment should file an amicus brief. Archibald Cox, 
solicitor general during the Kennedy administra
tion, has described the standards he followed in 

Lincoln Caplan is the author of the forthcom
ing boolc "The Touh JU8tice: The Solicitor 
General and the Rule of Law" (Alfred Knopf). 

deciding which cases to•enter as an amicus. 
First, the question had to be important to consti

tutional law. Next, a large number of people had to 
be affected. The cue had to have an impact on the 
government'• "more direct interesta." Finally, 
Cox asked, "Can we help the court?" 

Cox didn't raise issues that were doomed to fail, 
because he thought it waa the solicitor general's 
duty not to waste the Supreme Court's time. He 
didn't raise issues not-raised by the parties to the 
suit, or irtject new issues not raised at trial. 

Solicitor General Charles Fried, who now repre
sents the Reagan administration, takes a very dif
ferent approach. His widely publicized 1985 ami
cus brief in an abortion case is a good example. 

As amicua, Fried asked the Supreme Court to 
overturn the landmark holding of Roe v. Wade. No 
party for either side had ~ the issue. Fried has 
regularly filed court papers to put the administra
tion on record on questions of law, even when the 
government had no direct interest in a case and 
the argument he made was unlikely to succeed. · 

Burt Neuborne, a professor at the New York 
University of Law who was then legal director for 
the American Civil Liberties Union, said in 1986 
that the Reagan administration baa "demoted the 
solicitor general's office to our level, the level of an 
ideological interest group, a salesman for a parti
san line just like the ACLU is." 

The administration explains that its amicus fil. 
ings are intended to present "an important and 
pervasive view of the law or the Constitution," 
but, as in the current debate about the Bork nomi
nation to the court, those legal matters now often 
seem indistinguishable from politics. 
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Learning the law 
from Judge -Bork 

The reactionaries, who bad promised 1D come out 
smoking, came out a little scared instead. 

It "'as a day for making almost nice. 
'Ieddy Kennedy, his· meaty jowls barely quiv

ering, seemed anxious not to rough up Roben Bork 
on the first day. Joe Biden, nmning more than a 
Jitrte scared, played Gaston to Judge Bork's Al· 
phonse, assuring him several times that he could 
talk as long as he liked anytime he liked. 

.. Time limits are for senators," Mr. Biden said, 
"'but not for you." He pointed to Judge Bork and 
then to the senators, just so the judge would know 
exactlv who he was talking about. · 

Teddy was his usual self-righteous self, wrapping 
himself in unctuous concern for the blacks, the 
poor. the women, and stray dogs and cats. Particu
larly women. There's just something about a woman 
that brings out the protective instinct in the senator 
from Massachusetts. 

Judge Bork was called on to explain several finer 
points of constitutional Jaw to him, which demon
strated mostl>· why 'Ieddy had so much trouble with 
la~· school . 

.. The people," Teddy said, want the principle of 
one man-one vote used to determine the size of leg
islative districts. But "the people," he said, dripping 
sarcasm, "are not burdened with a law-school edu
cation." 

The jud:;c:, who is the nominee for a job ~t most 
of "ihe people" probably believe should be filled by 
someone burdened with a good law-school educa
tion, attempted to intro
duce 'leddy to the Consti
tution. Alas, Teddy isn 't 
always an A student. 

Judge Bork, the senator 
from Massachusetts re-
plied, should be sensitive 
ID the poor and not just to 
•legal technicalities." It 
was an odd remark from 
someone passing on the 
fitness of a nominee for 
the Supreme Court. Sev
eral times Mr. Bork tried 
to make him understand Edward Kennedy 
that judges. unlike sen-

ators, are not supposed to decide ,reat constitu
tional issues by Jeanine out the window ID take a 
lhow or hands in tbe mob. 

But it was women, as usual, who occupied 'n!ddy 
most. He just can't abide a man who abuses. women. 
Said the senator, bitterly: .,You would have, evi
dently, the Supreme Court roll back the clock as it 
refers to women." 

What seemed to anaer 'n!ddy most was Judge 
Bork's assertion that no special riahts accrue ID 
women in the Fourteenth Amendment just because 
they're female. In Judge Bork's view, women are ac
tually .. persons," and have the same rights as any 
other .. persons" specified in the language of the 
amendment. The idea that a woman is also a person 
is a doctrine the senalDr seemed to have trouble 
puzzling out. 

'Ieddy was obviously the point man for tbe Demo
cratic reactionaries, attempting to bang the judge 
for views discarded years ago. "Your clock on civil 
rights seems to have stopped in 1954:' be IDld him. 
He chided Judge Bork's opposition a quarter of a 
century ago ID legislation f orbiddin1 discrimination 
against blacks in public accommodations. 

~udge Bork repeated, for the nth time, that he 
long ago changed his mind about such legislation, 
and agrees now that such laws "do much more good 
than harm" and in fact have helped "bring the na
tion together." He correctly noted that the Congress 
itself sanctioned discrimination in 1963 when it 
wrote an exception to the public-accommodations 
law that enabled boarding-house mistresses - the 
fictional "Mrs. Murphy," in the language of that 
debate - to tum away blacks. 

Bllt 'leddy, like his seat and soul mate Joe Biden, 
is obsessed with the notion that the Supreme Coun 
should be populated by judges who will guarantee 
results, like an IBM computer programmed with 
ACLU software. Judge Bork, poor fellow, is afflicted 
with the old-fogey view that good ends should be 
achieved by good law, rather than the good inten
tions of certified Good People. 

Toddy and Joe want to keep Roben Bork off the 
court for reasons having to do only with politics, 
which is certainly their right. They know this could 
be costly when the public stans paying attention 
Jong enough to understand what's going on, so they 
dreamed up a phony "principle" of "balance." 

It's shameless, but there's nothing in the Constitu· 
tion that says Massachusetts and Delaware can't 
send shameless senators to WashingtOn. It's a state's 
right that even 'Jeddy understands. 
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In search of justice - and a justice 

--- -- - ·-

R OBERT BORK has become IN mue per'IOll1led this, too. 
for liberals and CONervatives to argue OYeT In It can be no mere cultural cotnddenoe that the week 
September, just as Oliver North polarized the -before Judge Bork'• congressional ICMiny began, Su

llberal-conservative debate in July. pl'el'ne Court Justice Thurgood Manhall, in effect, 
Whether they liked or disliked him, Colonel North lhucked otr his robe and became one opinionated 

persuaded his vitwers to put on his well-decorated dmen IJ)e.&king to other opinionated c:tmens. In a 
uniform, as "it were, and play out his dilemma of the notably candid Interview he ranked Presidents accord
Good Soldier along with him. Now both Judge Bork's Ing to their mntribuUons to civil rights. Ronald Reagan 
def enders and aitics 9eeffl to be shrugging them9elves tnished last - no IUJl)rile; Lyndon Johnaon 8nished 
into invisible robes and adopting a judicial stance, as if trst - a small aurprile. 

. they were saying: ·Let us examine the record dispu- But the big llU'priae was that one of the Supreme 
sionately, let us play the Good Judge, · Court justices - known mainly for not 
without partisan politics - cienainly __ being known, for drawing their black 
without reference to personality!" ~ t robes collectively about them and 

Nice try. The attraction to Ollie -.---"-- I .

1 
speaking only through their written 

North, and now, it appears, his rejec- opinions - had met an interviewer 
t.ion, has everything to do with the · · • • • • · informally and declared himself u an 
public perception of his personality, _,"'--"='''" , individual, and a pa.,sionate one at 
his character. Whatever happens to : that. 
Robert Bork, it aeems that he, too, is S Justice Manhall's openness -~ 
destined to see his life's record staged ping down from the bench into the 
as a kind of play. ~yond his judicial forum - ,uggests by reverse implica-
opinions, he will also be Judged as a tion that Judge Bork ahould not step 
human being on the basis of the scope up to the bench without disclosing 
and depth of his sympathies for other . himself equally candidly to that other 
human beings and the stretch of his imagination when court: public opinion. 
confronted with yea.ming words like .. liberty" and One thinks of other formerly unquestioned lgures 
"Tights." of authority being questioned. It is not a facetious 

We are in the realm of political dialectics, of prof es- bracketing - It merely measures the range of this 
lional standards, but we are also in the realm of moral questioning - to point out that, u Judge Bork prepared 
drama, of theater. And who is to say that this is not a for his cross-examination, both the umpires at the US 
suitable way to judge a judge? Open in Flushing Meadow and the Pope, arriving in the 

Yet who does not recognize as well that a profound United States, were subjected to rude questioning un
change is being signaJed here, not only in the way we precedented in the worlds of tennis and American 
think about judges but all figures of authority? Catholicism. 

We demand, at the least, access to authority rather It is as if the anti-authority mood of the '60s revives 
dlari remos.eness,,diaJogue-ratber> thana1onok>gue from, Nleclive)y to , pull tenrts , umpimi ol' ., lheiJ, dlailis, 
on high: And in some cases, those in authorit9~ Supreme Court justices off theil\.~~ •"'" tlf c 

A>pe otr his papal throne, challenging them to justify 
their rulings rather than simply pronounce them. 

~ Yet if young contemporaries are not u· given to 
obedience u their parents were - or as their parents 
like to think they were - still they have conspicuously 
backed otr from the revolution of the '60s, too. 

Public aentirnent eeems mixed, if not confused. 
Some of the people who began the summer by admiring 
Ollie North for saluting and charging up the hill are the 
ume people who are ending the summer by telling 
Time magazine pollsters that they believe In accepting 
the orders of the Pope only when they happen \.0 agree 
with him - an overwhelming 93 percent of the Ameri
can Roman Catholics surveyed. 

The old labels of liberal and CONervative have 
10mething to do with all this, but the issues, it seems, 
are not the only is.sue. The muddled heart as well u the 
muddled head is trying to cast its vote here. 



• • 

Even In the CDftlervative taste for stricter punish
ment - including the death penalty - there ii an 
enotional longing for aomething more. '!be comer
fltive's love affair with Ollie North wu Inspired not 
only by aquared shoulders and can«> toughness but 
also by the tear in the eye of the Good Soldier. In the 
ume way, Robert Bork may be conAnned on the 
grounds of profsonal competence. 

But though the community aeems to value law and 
order especially It this moment, that is only half of 
what we want and need. Without a 1ense of caring, 
without a degree of compas.1ion, law and order are 
nothing - for Robert Bork, for the rest of us. This is the 
aecond truism tugging It us. . 

The specific tearth for a justice is one thing. The 
endless search for justice is another, and in this search 
what we are all looking for is the authority that resides 
only in a whole human being . 

• • • • • • • • • .. • • • t • 



'Saturday Night Massacre' Remains Controversial 
ABA Panelists Questioned Whether Bork Has Been Candid About His Role 

By Ruth MaN:UII 
Wullilcl011POIIS&alfWriW 

Nearly 14 years after Robert H. 
Bork fired Watergate special pros
ecutor Archibald Cox, Bork's ac
tions during the "Saturday Night 
Massacre" and its aftermath, and 
his subsequent descriptions of his 
conduct, remain a controversy al
most certain to be explored in more 
depth at his confirmation hearings. 

Some members of an American 
Bar Association's screening com
mittee, which last week in a split 
decision gave Bork its highest rat
ing of "well qualified" for the Su
preme Court, expressed concern 
that he had not been candid with 
the Senate Judiciary Committee 
about his role in Watergate during 
bis 1982 confirmation hearings for 
the federal appeals court, according 
to sources. 

Likewise, Judiciary Committee 

,.. >I 

members have said they think that 
Bork's conduct during Watergate or 
his accounts of what happened will 
become an issue during his current 
confirmation hearings. 

.. A federal court found that his 
firing of Archibald Cox on President 
Nixon's order was was illegal ••• , • 
Sen. Howard Metzenbaum (D-Ohio) 
said yesterday. "It is important to 
explore these matters-for what -
message does it convey if the Sen
ate confirms for the highest court of 
the land someone who has violated 
the law?" 

Accompanying Bork to the hear
ing, Gerald R. Ford, who became 
president when Richard M. Nixon 
resigned because of the Watergate 
scandal, said Bork .,acted with in
tegrity to preserve the continuity of 
both the Justice Department and 
special prosecutor's investigation" 
when he fired Cox. 

Attorney General Elliot L Rich-

ardson and Deputy Attorney General 
William D. Ruckelshaus resigned on 
Oct. 20, 1973, rather than fire Cox, 
whose independence they had prom
ised to protect. Bork, who as solic
itor general was the third-highest
ranking orficial at the Justice Depart-' 
ment and who had not made a similar 
pledge to the Senate, then carried 
out Nixon's order. 

Some of the questions surround
ing the events of that Saturday 
night and Bork include: 
■ Did Bork accurately testify in 
1982 that after firing Cox he guar
anteed that Cox's staff would have 
"complete independence• and be 
free to go after the White House 
tapes that had been the cause of 
Cox's firing? 

Bork in 1982 described a tense 
meeting during the confused period 
following Cox's firing. The meeting 
was with Cox's deputies, Henry S. 
Ruth Jr. and Philip A. Lacovara, and 

Henry E. Petersen, tiead of the Jus
tice Department's criminal division. 

" ••• I told them that I wanted 
them to continue as before with 
their investigations and with their 
prosecutions, that they would have 
complete independence and that I 
would guard that independence, 
including their right to go to court 
to get the White House tapes or any 
other evidence they wanted," Bork 
said. 

Lacovara and Ruth say Bork in
structed them to continue with 
their investigation under Petersen's 
direction. Before Cox's appoint
ment, Petersen had been criticized 
for not pursuing the Watergate in
vestigation aggressively. 

-We were instructed to proceed 
and report to Henry Petersen," said 
Ruth, whose recollection of that 
meeting differs from Bork's and 
who may testify. 

At the meeting, said Lacovara, •1 
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spent a fair amount of time ex~ lain• 
ing to Bob Bork why I thouftt it 
was critically important that there 
be a special prosecutor who was 
autonomous and not a part oL° the 
regular Justice Department hier
archy." He noted that a num!Rr of 
current or former Justice Depart
ment and White House . officials 
were being investigated. 

Lacovara said he does not find 
Bork's 1982 testimony troubling 
and that Bork seemed receptive to 
this argument. 

Although Bork testified that he 
assured Ruth and Lacovara that 
they would be able to seeh the 
tapes, both said they did not recall 
the tapes being discussed at that 
meeting, which took place on the 
Sunday or Monday following the 
firing. (Cox had been fired after a 
court ordered Nixon to tum over 
tapes he had subpoenaed.) 

On the "ultimate question of 
would Nixon tum over the tapes 
and would we be able to subpoena 
r uture tapes, that was all left 
open .•• , " Ruth said. 

"What was going to happen when 
the White House said 'no' the next 
time?" Ruth asked. "Archie Cox had 

just been fired for going to court for 
the tapes •••. Why is it different 
Monday than Saturday? We never 
got to that at the meeting." 

Ruth and other lawyers in the 
office said Bork could not have 
guaranteed their right to seek the 
tapes because Nixon did not decide 
until Tuesday to comply with the 
court's order. 

Lacovara's recollection of the 
meeting is in Une with Bork's ac
count. "Both of them (Bork and Pe
tersen) left me and, I think, Hank, 
with the impression that if we could 
explain to them why evidence wher• 
ever it might lie was important to 
the truth-finding process, they 
would pursue the evidence or they 
would themselves go the way of 
Richardson," he said. 

"The impression that I took out of 
that meeting was yes, our indepen• 
dence was going to be protected, as 
long as he and Petersen had any role 
in the matter •.• , • Lacovara said. 
.. , was there. I do not regard his tes
timony as betraying a lack of cred
ibility or candor or honor." 

During yesterday's hearing, Bork 
referred to the conflicting accounts 
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m the meeting in response to I question fram 
Sen. Strom Thurmond (R·S.C.). •>.a I under· 
stand the cliff erence in recollection. It ii 
whether or not tapes were apecif'ICl)Jy men
tioned at that meeting,• he uid. "'It wu my 
recollection they were; the others 11y not. 

"'But I think there is a common recollec
tion ••• that I said they were to go forward 
as before and that if we were interfered 
with, we would all resign. That aeema to me 
to include tapes, whether or not they were 

· specifically mentioned. 1s I thoupt they 
had been.• .. 
■ Did Bork take adequate measures to u
sure the investigation's independence by 
seeking appointment of a new prosecutor1 

"There was never any possibility that 
that discharge of the special proeecutor 
would in any way hamper the investigation 
or the prosecutions of the special proeecu
tor's office: Bork testified in 1982. 

A White House briefing book prepared as 
part of Bork's confirmation battle ltltes 
that, •Immediately after carrying out the 
president's instruction to discharge Cox. 
Bork acted to safeguard the Watergate in
vestigation and its independence. He 
promptly established a new special prose
cutor' s office, giving it authority to punue 
the investgiation without interference.• 

However, Bork on the first working day 
after the firing, Tuesday, issued an order. 
retroactivl! to Sunday, abolishing the off'ace 
of the Watergate special prosecution. 

Bork did not mention the possiblity of 
appointing a new special prosecutor during 
1 meeting Tuesday with Cox's stiff or in 1 
news conference that week. It was not until 

· Friday, after the White House had been del
uged by telegrams and Congress was 
weighing impeachment measures and leg• 
islation to establish a special prosecutor 
under its control, that Nixon agreed to ap
point a new special prosecutor. 
■ Did Bork violate a Justice Department 
regulation in firing Cox? 

U.S. District Court Judge Gerhard A. 
Gesell, ruling in a lawsuit seeking to have 
Cox reinstated, found that Bork's action 
violated a Justice Department regulation 
prohibiting Cox from being fired •except for 
extraordinary improprieties.• The firing of 
Cox, abolition of the special prosecutor's 
office and reinstatement of the office three 
weeks later -Was simply I ruse to permit 
the dischar.ge of Mr. Cox: Gesell wrote. 

He later vacated the order oo the 
grounds that the issue was moot. 

A Justice Department report released 
last Saturday assailed the Gesell ruling as 
-Wholly without support in law.• 

L 



Bork Lays Out. Philosophy 
'Neither Liberal Nor Conseroative,' Court Nominee 'Jestifies 

By Al Kamen and F.dward Walsh 
w....-PIII SCllf Wrifen 

Judge Robert H. Bork forcefully expounded his 
conservative legal philosophy yesterday to the 
Senate Judiciary Committee during four hours of 
sometimes sharp but generally polite questioning 
over his fitness to serve on the Supreme Court. 

Bork, pressed by committee liberals on wheth• 
er he would attempt to overturn prior court rul
ings on civil rights and civil liberties, said "a 
judge must give great respect to precedent.• 
Bork said his controversial writings on those is
sues and others did not mean that he would nec-
essarily overturn those rulings. , 

The questioning at times focused on esoteric 
legal theories, but Bork's opponents and support
ers on the committee carefully staked out their 
essential political strategies in a battle that could 
shape the future of the high court for years to 
come. 

Bork's supporters want to'emphasize that the 
federal appeals court judge and former Yale Law 
School professor appointed by President Reagan 
to fill the seit of retired justice Lewis F. Powell 

Jr. is not the right-wing activist liberals have ac
cused him of being, but rather in the maiostream 
of accepted legal reasoning. 

But Sen. Edward M. KeMedy (D-Mass.), 
Bork's most outspoken critic on the Judiciary 
Committee, said he "has harshly opposed-and is 
publicly itching to overrule-many of the great 
decisions of the Supreme Court that seek to ful
fill the promise of justice for all Americans.• 

Bork, in his opening statement and in response 
to questioning from committee members, said 
his "philosophy of judging is neither liberal nor 
conservative,• and that his view of judicial re
straint meant that unelected judges should not 
"deprive the people of their liberty • • • to set 
their own social agenda.• 

He said his controversial criticism of numer
ous Supreme Court decisions was often not 
based on the outcomes of those cases but on the 
legal reasoning the court used in reaching its 
decisions. 

For example, Bork said he opposed laws re
quiring sterilization of certain criminals and· en
forcing racially restrictive housing covenants 
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even though he criticized Supreme Court 
decisions striking down those laws. 

But Bork, under questioning by commit• 
tee Chairman Joseph R. Biden Jr. (D-Del.) 
and Kennedy, did not back away from hia 
controversial positions against Supreme 
Court rulings involving abortion, affir!"ative 
action or one-man, one vote or the right to 
privacy in general. . . , 

"l still think l was nght,• Bork said of his 
criticism of the Supreme Court'11 "one-man, 
one-vote• ruling that forced legislative bod
ies to redraw their districts based on pop
ulation. 

Asked about the court's landmark 1973 
ruling legalizing abortion, Bork said th~ d': 
cision "contains almost no legal reasoning. 
But he said he did not know how he would 
rule if an abortion case came before him. 

He said the only position he has take11 
was in criticizing the court's legal reasoning 
in concluding there is a constitutional right 
to abortion. 

This and other exchanges during the 
hearing were generally polite and often 
couched in technical legal terms. But Bork's 
opponents were cheered that Bork. ~hile an 
affable witness, stuck to some of his more 
controversial views. 

'"To the extent that the White House 
thought Bork would portray himself as a 
flexible moderate, those hopes were 
dashed " said a senior political aide to Biden, 
a candidate for the 1988 Democratic pres
idential nomination. "Bork betrayed himself 
as Bork today.• 

Committee Republicans, however, 
heaped praise on Bork, who sat impassively 
through the lengthy opening statements of 
committee members that took up the morn
ing session and spilled into the afternoon 
and answered questions in a relaxed, con
versational tone. 

"I don't see how anyone watching this can 
doubt that you are an eminent scholar, with 
a great mind, in the judicial mainstream of 
the country," Sen. Orrin G. Hatch (R-Utah) 
told Bork. 

Biden went out of his way to assure Bork 
that the hearings would be fair but did not 
attempt to conceal his ~nnounced opposition 
to the nomination. Following Bork's open
ing statement, Biden, the first questioner, 
attempted to pin him down on the issue of 
nriv:arv. . . . . 

Bork has repeatedly criticized a 1965 
ruling, Griswold u. Conn«ticul, in which the 
Supreme Court struck down a st~te law 
prohibiting married coupl~ from us1~g con
traceptives. The court said the law violated 
a constitutional right to privacy. 

Bork, who has described the Connecticut 
law as "nutty,• said there might be some· 
legal grounds on which to strike down the 
law but that there was no general right to 
privacy contained in the Constitution. · 

Biden countered by citing a 1971 article 
and a 1982 speech in Washington by Bork in 
which be said the result in the Griswold 
case could not be justified ·under any legal 
reasoning. 

Under questioning by Kennedy, Bork ac
knowledged, as he had in his 1973 confir• 
mation hearing for the post of solicitor gen• 
eral at the Justice Department, that he was 
wrong in opposing passage of the public 
accommodations section of the 1964 civil 
rights law. But he defended his criticism of 
a Supreme Court decision striking down a 
Virginia poll tax and his stand on the "one
man, one-vote" case. 

Bork also def ended his assertion that the 
court had improperly extended the equal
protection clause of the 14th Amendment 
to cover sex-discrimination claims. 

"Your views would take us back to the 
days when women were second-class cit• 
izens,• Kennedy said. 

Asked about his opposition to the Equal 
Rights Amendment, Bork said: 

"I never said anything about the ERA 
except it seemed to me odd to put all the 
decisions dealing with women in the hands 
of judges. I didn't campaign against it; I just 
dropped a footnote some place.• 

In their questioning, Bork's supporters 
gave the Supreme Court nominee a chance 
to expound his philosophy and respond to 
questions that have been raised about his 
record. 

In response to Sen. Strom Thurmond 
(R-S.C.), Bork dismissed as Npreposterous• 
an allegation by a federal judge charging 



that while on an appeals court panel he had 
improperly attempted to substitute his own 
views for the reasoning agreed on by the 
two other judges. The charge was made in a 
letter to the Judiciary Committee from U.S. 
District Court Judge James F. Gordon of 
Kentucky. · 

°'There's nothing to the charge,• Bork 
said. "The memories of the people involved, 
the documentation, and the practicalities of 
the circumstances indicate it's just-I don't 
know what it is, but it's certainly a misun
derstanding.• 

As the Judicary Committee hearings be
gan, The Cleveland Plain Dealer reported 
that a confidential Federal Bureau of Inves
tigation background investigation had dis
covered two incidents, on Dec. 21 and Dec. 
23, 1983, when Bork was rushed to Sibley 
Memorial Hospital in Northwest Washing
ton after falling down. 

The paper said that during the second 
visit to the hospital's emergency room a 
test showed the level of alcohol in Bork's . 
blood was .09, considered enough to impair 
driving ability. Bork was taken to the hos
pit;il by ambulance, the report said. 

The Plain Dealer said Bork's account of 
th; incidents was that on Dec. 21 he slipped 
on an icy walkway and broke his arm. Two 
.days later at a Christmas party at his house, 
with his arm in a sling, Bork said he tripped 
on a stairway, the paper said. 

Democratic sources on the Judiciary 
Committee said Biden "does not feel there 
is substance" to the reports of the incidents 
"and does not intend to pursue it." 

In their opening statements before 
Bork's testimony, the committee's eight 
Democrats and six Republicans laid out the 
cases for and against Bork that have been 
building over the summer. Every commit-

tee Republican except Sen. Arlen Specter 
(Pa.) strongly defended Bork and attacked 
what Hatch called "the impending ideolog
ical inquisition• the judge faces. 

Sens. Specter, Dennis DeConcini (D
Ariz.) and Howell T. Heflin (D-Ala.) are 
considered· the swing votes who wiJI decide 
whether the committee endorses the nom
ination. Each voiced concern about Bork's 
approach to several issues centering on 
questions of whether he would deal with 
court cases with an "open mind.• 

"I must be satisfied that in the guise of 
what you rerresent and what Attorney Gen
eral (Edwin Meese calls 'judicial restraint,' 
you are not a conservative judicial activist 
bent on imposing his own political philos
ophy on the court and the nation: DeCon
cini said. 

Heflin said Bork will improve his chances 
of confirmation if he can show that he "will 
balance society's need for law and order 
with individual rights and personal free
doms" and that "you do not have a proclivity 
for activism. 

"However," Heflin continued, "if the ev
idence shows that you are intelligent but an 

. ideologue, a zealot, that you are principled 
but prejudiced, that you are competent but 
closed-minded, then there is considerable 
doubt as to whether ·you will be confirmed 
by the Senate.• · 

Bork was accompanied to the hearings by 
his wife and three children, who sat behind 
him as he testified, and by a group of Re
publican supporters headed by former pres
ident Gerald R. Ford and Senate Minority 
Leader Robert J. Dole (R-Kan.). 

Formally introducing Bork to the com
mitt~, Ford said he "may well be the most 
qualified nominee to the Supreme Court in 
more than half a century.• 
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Excerpts From Opening Statements and Testimony at Senate Hearing on Bork 
From the oP,ni"II $lalnenl of S,,.. &lward JI. Kn

•1 (D-Mass.): 
••• Time and again, in his public record over more 

than a quarter of a century, Robert Bork has shown that 
he is hostile to the rule of law and the role of the courts 
in protecting individual liberty. He bas harshly opposed, 
and in public, [has beenl itching to overrule many of the 
great decisions of the Supreme Court that aeek to fulfill 
the promise of the justice for all Americans •••• 

It is easy to conclude from the public record of Mr. 
Bork's published views that he believes women and 
blacks are second-class citizens under the Constitution. 
He even believes that in the relation to the executive, 
that members of Congress are secood<lasa citizens. 
Yet, he is asking the Senate to confirm him •••• 

In Robert Bork's America, there ia no room at the 
inn for blacks and no place in the Constitution for wo
men; and, in our America, there should be no seat on 
the Supreme Court for Robert Bork •••• 

Rather than selecting a real judicial conservative to 
fill Justice (Lewis F.I Powell's vacancy, the president 
has sought to appoint an activist of the right, whose 
agenda would turn us back to the battJes of a bitterly 
divided America, reopening issues long thought to be 
settled and wounds loog thought to be heaJed •••• 

Fro• 1M opening slalnu11I of J,ulg1 Robert H Btwla: 
The judge's authority derives entirely from the fact 

that he is applying the law and not his own personal 
values. That is why the American public accepts the 
decisions of its courts • • • even decisions that nullify 
laws a majority of the electorate or of their represent
atives voted for • . • • 

How should a judge go about fmding the law? .. . • The 
intentions of the lawmaken govern, whether the lawmak
ers are the Congress . • . enacting a statute or those who 
ratified our Constitution and its various amendments. 

Where the words are precise and the facts simple, 
that is a relatively easy task. Where the words are gen
eral, as ••• with aome of the moet profound protectioaa 

of our liberties ••• the task is far more complex • • • to 
find the principle or value that was intended to be pro
tected and see that it is protected. AB I wrote in an 
opinion, the judge's responsibility "is to discern how the 
framers' values, defined in the context of the world 
they knew, apply in the world we know.• 

If a judge abandons intentions as his guide, there is 
no law available to him and he begins to legislate a so
cial agenda for the American people. That goes well 
beyond his legitimate authority •••• 

That is why I agree with Judge Learned Hand, one of 
the great jurists in our history. He wrote that the 
judge's •authority and his immunity depend upon the 
aaswnption that he speaks with the mouth of others 
•••• • To state that another way, the judge must speak 
with the authority of the past and yet accommodate 
that past to the present. 

The past, however, includes not only the intentions 
of those who farst made the law, it also includes those 
past judges who interpreted and applied it in prior 
cases. That is why a judge must give great respect to 
precedent. It is one thing as a legal theorist to criticize 
the reasoning of a prior decision, even to criticize it 
severely, as I have done. It is another and more serious 
thing altogether for a judge to ignore or overturn a pri
or decision. That requires much careful thought. 

Times come, of course, when even a venerable pre
cedent can and should be overruled. The pr:imary ex
ample of a proper overruling is Bron ., Board of Ed
watio,s . . . which outlawed racial segregation accom
plished by government action. Brown overturned the 
rule of separate-but-equal laid down 58 years before in 
Pless, u. Ferguson. Yet Brown, delivered with the au
thority of a unanimous court, was clearly correct and 
represents perhaps the greatest moral achievement of 
our constitutional law • • •• 

That does not mean that constitutional law is static. 
It will evolve as judges modify doctrine to meet new 
circumstances and new technologies •••• 

I can put the matter no better than I did in an opinion 
on my present court. Speaking of the judge's duty, I said: 

'1'he important thing, the ultimate consideration, is 
the constitutional freedom •• • given into our keeping. 
A judge who refuses to see new threats to an estab
lished constitutional value, and hence provides a crab
bed interpretation that robs a provision of its full. fair 

. and reasonable meaning. fails in his judicial duty ••• to 
ensure that the powers and freedoms the framers spec
ified are made effective in today's circumstances.• 

But ••• when a judge goes beyond this and reads en
tirely new values into the Constitution ••• be deprives 
the people of their liberty • • .• to set their own aocia1 
agenda through the processes of democracy •••• 
My philosophy of judging is neither liberal nor conserva- · 
tive. It is simply a philosophy of judging which gives the 
Constitution a full and fair interpretation but, where the 
Constitution is silent, leaves the policy struggles to Con
gress, the president, the legislatures and executives of 
the 50 states and to the American people .•.. 

I am quite willing to discuss with you my judicial phi
losophy and the approach I take to deciding cases with 
this committee. I cannot, of course, commit myself as to 
how I might vote on any particular case, and I know you 
would not wish me to do that •••• 

Fro• tu aclta,w, bet,_,. Kn""'1 a"" Botll: 

I believe that In your wortd, Ille lndlYldual• have 
precloua few rtshta to protect tllelft asal••t the 
maJortty, and I thlllk thla la ••• what UM BIii of 
RIKhta I• all about, that there .,. ..... thin•• la 
America where no lllajortty ca H to UM lllillOl'lty 
or to the lndlvlduala •••• 
• • . I have the greatest respect for the Bill of Rights, 
and I will enforce the Bill of Rights. I have enforced the 
Bill of Ri~hts. What we were talking about here was a 
generalized, undefined right of privacy, which ••• is not 
in the Bill of Rights •••• 

••• I appreciate your aupport for tile achool HS• 
roaatlon declaloa la 1954. But I - troubled, 

bec:aer.M I believe that y._ clock .., clvll rlaht• 
...,..u to have •topped 111 1954 •••• W.._ did 
you f ont publicly clea ... ,._ ,..au. • tM 
CMI l'llpll Act? 

One hc.s also to know that as solicitor ge~ral, (. enforced 
the rights of racial minorities in court, often further than 
the Supreme Court was willing to go • •• • On my preaent 
court, I have frequently voted for black plaintiffs in ••• 
civil rights '>! voting rights cases •••• 

At a tltne wh• -- and W0111N Ill tllo South and 
Nortll, Ropubllc:a•• alld Denlacnu, nco..
that race dl.crllwlnatlon had to be Ntlawed ••• 
you •b'ollsly and publicly oppoNd cMI rtstat• los• 
lalatk1t1, calllns It• IIINlertylna prtlldple ... of .. u11• 
..,.,,~,Md uallnea•," aad It wau't •tll 10 rean 
later,t wllon YM •-- IIOlllluted to be Mllcltor 
...... ~,. tllat ,.. ......, .,.,, ....... -

·~·-·· 
I don'c usually keep issuing my new opinions every time 
I ct1ai.t1e my mind •••• I don't keep issuing loole-leaf 
servic ;.s about my latest state of mind • • •• 

· , 
I'• J1 ,at wendertq If Y•'vo chansed ,._ view 
that lie s ........... Court was Wl'OIIS ••• le 11o111 
tllat ~ 'oll tuH.,. w ... 111uu1■a1T 
I thin[;_ it was • ••• I have no desire to bring poll taxes 
back i.1to existence ..•• But if that had been a poll tax , 
app~ I in a discriminatory fashion. it would ba~ clearly 
been , .:oconstitutional. It was not •••• 

You l(tdlc:ated JUM 10 of tllle y._ . .... , tlllnk thl• 
court •tepped boyoad Its allowable IMMlndartff 
wh• It lniposed ......... , ---vote ~ the 
equaf,protection clauM" •••• ne people of thla 
count, y accept the fundantefttal prtaadple ••• ev• 
thouc;~• tlloy.,.. Mt.._,.•••• wltll a law acleNI •· 
ucatl<;;n. 

'I 

••. They can enact it anytime they want to. I have no 
desirt t o go running around trying to overturn that de
cision .. But as an original matter, it doesn't come out of 
anytlr ,1g in the Constitutiop •••• 
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Toned-Down Nominee Has Conciliatory Manner, but Strong Words 
By Dale RU1111koff 
......... ,_. Scalf Wrllw 

With 23 spotlights trained on his 
oft~ricatured face, Robert H. 
Bork sat alone and expressionless 
at the long witness table as his chief 
opponent branded him •an activist 

NEWS of the right• and "hos-
ANALYSIS tile to the rule of law.• 

'--------' He cracked only the 
most modest of smiles when an ar
dent supporter lauded him as •an 
eminent scholar with a brilliant 
mind.• ' 

This Impassive figure clad in a 
dark suit hardly appeared a person 
whose nomination to the Supreme 
Court could touch off a colossal 
clash between forces trying to 
shape American society. Nor did he 
seem a man whose writings had 
roared like a lion in the conserva• 
tive legal world for almost 25 years. 

In his opening day of confirmation 
hearings before the Senate Judiciary 
Committee, the Robert ff. Bork seen 
yesterday by millions of American 
television viewers was toned down 
even in appearance. His gray hair, a 

longtime trademark often likened to 
a Brillo pad, and his wispy, white 
beard had been trimmed, as had his 
imposing girth. An unreconstructed 
chain-smoker for years, he took not a 
puff as he sat througp seven hours of 
often-grueling questlOlling and point
ed speechmaking by committee 
members. 

Even the biting aense of humor
the one thatmoved him to charac
teriJe a colleague's thinking as a 
cross between •f.dmund Burke and 
'Fiddler on the Roof •-was in 
check. Only once did Bork let loose a 
scornful quip-saying a certain 
brand of extremist judges "really 
ought to be accompanied by a guard
ian rather than sitting on a bench.• 

But if the anticipated "champion
ship fight• between Bork and his 
critics failed to produce many fire
works, the opening day of hearinRs 
nonetheless appeared to stir the 
passions of Americans outside the 
hearing room. A survey of commit
tee members' offices produced re
ports of a storm of telephone calla 
from constituents-particularly to 

offices of members who have said 
they are undecided on how to vote. 

Sen. Arlen Specter (R-Pa.) in
stalled two extra tel.ephone lines . 
and received 2,000 calls in his 
Washington office and 1,000 in his 
Pennsylvania offices in the first four 
hours of hearings-almost evenly 
divided for and against Bork's con
firmation, according to a senior 
Specter aide. \ 

So many calls to Specter's Wash
ington office were on the subject of 
Bork that receptionists began an• 
swering the phone: "Sen. Arlen 
Specter's office. Are you calling 
about the Bork nomination? Are you 
for or against?- · 
· The hearings opened with Bork 
flanked by luminaries including for
mer president Gerald R. Ford and 
Senate Minority Leader Robert J. 
Dole (R-Kan.), recruited by the 
White House to introduce him. But 
those men exited after their pre
pared speeches, and Bork was le( t 
alone at the lonR, green-felt-cov• 
ered witness table-a stark re
minder that when all is said and 

done, it is Bork's performance alone 
that likely will most sway the out
come of his nomination. 

For all the feeling in the heartland, 
the hearings drew only a modest 
turnout of citizens attempting to get 
seats in the marbled Senate Caucus· 
Room. By 8 a.m., fewer than 25 men 
and women had lined up outside the 
Senate Russell Office Building, al
though those desiring seats were 
advised to be there by 6 a.m. 

At least half of those interviewed 
shortly before 10 a.m., when the line 
had grown to about 100, said they 
had come as tourists who happened 
to be in Washington and wanted to 
see their government at work. •in all 
honesty, it's the Constitution's birth• 
day, and this is a great way to watch 
it in action,• said Mark Hanson, a 
Miami lawyer who identified himself 
as a Rork opponent. 

Yet while Bork's demeanor was 
conciliatory, many of his words 
were not. He presented himself as 
an unyieldinR exponent of what he 
calls "judicial restraint,• overriding 
majority will to guarantee individual 

rights only in cases co ered clearly 
by the Constitution or egislation. 

"If a judge abandons intention [of 
the Constitution's fra, ;1ersl as his 
guide, there is no la,.- available to 
him and he begins to I ,?gislate a so
cial agenda for the A ·nerican peo
ple, • Bork said in an c )ening state
ment •He or she thf 11 diminishes, 
liberty, rather than ent. 1ncing it: 

In response to pum !neling que,. 
tions by Sen. F.clward ·iM. Kennedy 
(D-Mass.), his most ! impassioned 
opponent on the com ¾llillee, Bork 
acknowledged that t iis approach 
had led him to oppot ~ such land
mark Supreme Courl: opinions as 
one-man, one-vote, a •right to pri
vacy, abolition of a st...1te's poll tax 
and others. And he said he still 
faults the reasoning- :f not the re
sults-of those opinio,~s. 

•it doesn't come oo'l of anything 
in the Constitution," Bork said of 
the one-man, one-votfi .ruling. •And 
if the people of the co.,mtry want it, 
they can adopt (it as J law, rather 
than relying on the hif;b court) any
time they want to.• 

-With all your ability, I just wish 
you'd devoted even a little bit of 
your talent to advancing equal 
rights rather than criticizing so 
many decisions protectiq rights 
and liberties,• Kennedy llid as be 
ended his questions. 

Bork, known for his combative 
teaching style as a professor at Yale 
Law School for more than a decade, 
absorbed critical questions from 
committee Chairman Joseph R. 
Biden Jr. (D-Del.) like a scholar in a 
legalistic discussion. 

As Biden sought to nail Bork for 
opposing privacy rights, the former 
professor said he had nothing against 
privacy; what he criticized, be said, 
was the reasoning used by the Su
preme Court to enshrine it as a right. 

When Kennedy posed the h~ 
thetical case of a state legislature 
voting for compulsory abortion or 
sterilization-something. he de
scribed as a gross violation of indi
vididual rights-Bork responded: 
•1t is not up to Judge Bork to look 
behind (overrule) that IUllell be bal 
got law to apply: 



All Bork 
And No Bite 
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A Slow Opener to the Hearings, 
Punctuated by Kennedy's Sparks 

By Tom Shales 
.......... 9111 ..... 

. Talk about your pillow fights. Talk about your 
anticlimaxes. Senate hearings on the nomination of 
Judge Robert H. Bork to the Supreme Court made for 
sJow going and sluggish television yesterday, all the 
advance hype about fireworks and histrionics notwith
standing. 

Joseph Biden (D-Del.), chairman of the Senate 
Judiciary Committee, does not run a tight ship. May
be it will get tighter as the hearings proceed. But you 
could almost hear the network news departments 
twiddling their thumbs not long after they signed on 
at 2:30 p.m., having forgone a largely ~remonial 
morning session. 
. That hothead liberal Biden was so sweet and po

lite to that wildcat conservative Bork that a bally
hooed sparring session came off more like a waltz. 
When Bork began his opening statement by asking to 
introduce his family, Biden groveled and toadied and 
said, oh but of course, I meant to invite you to do 
that, please proceed,. by all means. our casa is su casa, 
blah blah blah. . 

Thank goodness for Edward Kennedy (D-Mass.). 
Teddy delivered a Nscathing" greeting to Bork in the 
morning, Dan Rather reported; unfortunately, CBS 
declined to air it, or to reprise it prior to the after• 
noon session. Then, finally, at about 5 p.m., it was 
Kennedy's tum to question Bork, and he did ao akm
fully and relentlessly, at times even threatening to 
'fluster the assured and articulate nominee. 
. . Kennedy grilled Bork on his record and jostled 
Bork to the point where Bork was willing to admit 
having made Nan intellectual mistake" when he wrote 
articles attacking civil rights legislation for The New 
Republic and the Chicago Tribune. The give-and-take 
was electric and instructive. Thia was what, it 
aeemed, a confirmation hearing should be. 
· -. KeMedy was ~y far, as the TV camera revealed, 
t~ ~~")J.~_anii the J~t~iffed penon on ~ 
·committee. Bork. tor alr rus eruwuuai ... ~ ,._...,1,;. 
looka ac:ngly and rumpled. If he can't grow a better 
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The Bland Bork Session 
ON TIIE AIR, holl Dl 

beard than that, one wonders, why 
does he wear one at all? Ah well. Yale 
professors are enti~led to their eccen
tricities. 

Other than Kennedy's interroga
tion, the only other real highlight was 
a recurring colloquy-practically a 
fixation-on the relationship of juris
prudence to the use of contraceptives 
by married couples behind closed bed
room doors. Bork, in his response to 
Biden's probing about a Connecticut 
sex law that the Supreme Court over
turned, made a reference to "compet• 
ing gratification," which was about as 
graphic as the imagery got. 

As soon as Kennedy finished, ad
ministration patsy Orrin Hatch (R· 
Utah) came forward, and the net• · 
works shot out of that hearing room 
in a flash. ABC News had already end
ed its coverage; CBS and NBC bolted 
when Hatch began his lavish Bork de
fense, singing the same tune he did at 
the Rehnquist hearings, claiming that 
Bork's "record is being distorted" by 
"unfair' opponents using "inflammato
ry. rhetoric" and other satanic ploys. 

Hatch rattled on about Bork being 
limited to "3~second bites" for an
swers to complex legal questions, 
prompting Biden to interrupt and ask 
Bork if he felt he'd been restricted in 
any way. Bork said no, but added that 
he did feel an obligation to a question
er "not to bog him down with long an
swers." 

"Go ahead and bog him down,• said 
Biden. He told Bork he could take an 
hour to answer a single question if he 
wanted to. "Do not feel at all con
strained," Biden said. "Use ~ much 
time as you want; he continued. 

Biden did everything but rush over 
to Bork's water glass with a an ice
cold refill. 

When it comes to bogging down, of 

course, senators don't need any help. 
Hatch, whose spiel proceeded on 
CNN and PBS (both offering com
plete coverage), plunged forward with 
his defensive and slightly pixilated 
crusade. 

"As a matter of fact," Hatch said to 
Bork, after a string of encomiums to 
his judicial majesty, "I don't see how 
anybody watching this could doubt 
that you're an eminent scholar with a 
brilliant mind, who is in the main
stream of judicial life, who in sitting in 
more than 400 cases on the Circuit 
Court of Appeals for the District of 
Columbia has never been reversed, 
who has been within the mainstream 
with his liberal colleagues on the 
courts, if that's an appropriate term, 
as you have with your conservative 
colleagues and. •• • 

On it went on from there, twisting 
and turning and doubling back. It may 
be going on still. But Hatch didn't 
have a monopoly on talking much and 
saying little. Sen. Robert Byrd (O
W. Va.), in a so-called opening state
ment, did so much strenuous mean
dering as to lose even the most ador
ingly attentive listener. It seemed 
only a matter of moments before he 
absent-mindedly lapsed into French 
like Melvyn Douglas in "The Seduc• 
tion of Joe Tynan." 

Perhaps the real contest of the 
long day was, who could be slipperier, 
Biden or Bork? And who could be 
more unctuous to the other? "Bork 
and Biden" was a kind .of TV succes
sor to "Mork and Mindy." Maybe the 
gloves will come off as the hearings 
go on. But Biden is running for presi
dent and against his image as a loose 
cannon. So instead of Ali and Fraser, 
one gets Alphonse and Gaston. 

The networks were appalled. They 
had billed this as the biggest battle 
since Oliver North met Arthur Llman. 
Correspondent Deborah Potter on 

• I 
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Judie Robert Bork la ,won la at~ coaftrmatioa Mariq Jttterday. 

CBS, interviewing senators during a 
break, noted that the hearings had 
been "a little dull" and "a little dry.• 
Even Rather, normally tireless in his 
enthusiasms, allowed later as how 
there'd been "very extended dull peri
ods in the afternoon.• 

Rather also told correspondent 
Bruce Morton, earlier, that the par• 
ticipants in the hearings had been 
•throwing case names around like 
confetti," but CBS News, and some 
others, thoughtfully provided slides 
summarizing cases and popped them 

up when they were mentioned in tes
timony. 

How much time the networks will 
give the rest of the hearings is up in 
the air. Biden in his zeal to look rea
aonable and fair (after publicly pre
judging Bork) has taken much of the 
expected drama out of the hearings. 
and drama is what TV wants, and 
what it bas led the audience to ex• 
pect. However he's doing as an •emi
nent scholaf' and a convincing ~ 
nee to the court, as a new continuing 
character in television's pantheon d 
superstars, Bork's balked. 
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Bork cites support 
for equal rights laws 
By Gene Grabowski 
THE ~TOH TIMES 

Supreme Court nominee Robert 
H. Bork said yesterday he supports 
equal rights for blacks and women 
and hasn't decided whether he 
would vote as a justice to overturn 
the 1973 ruling establishing a consti
tutional right to an abortion. 

He repeatedly cited his 
agreements in the law with past gi
ants of the court, such as Justices 
Hugo Black and John Marshall Har
lan, positioning himself in the Amer
ican judicial mainstream. 

Defending himself publicly for 
the first time against attacks on his 
judicial record and legal 
scholarship, Judge Bork told the 
Senate Judiciary Committee he 
would be cautious in overturnins le
gal precedents. 

"Overruling should be done spar-

ingly and cautiously:• he told the 
panel of eisht Democrats and six Re
publicans, which opened hearings 
yesterday on the fiercely contested 
nomination. "Respect for precedent 
is part of the great tradition of our 
law, just as is fidelity to the intent of 
those who ratified the Constitution 
and enacted our statutes." 

Judge Bork said that as a Su
preme Court justice he would look 
differently on past court rulinss 
than he has as a scholar. 

"It is one thing as a legal theorist 
to criticize the reasoning of a prior 
decision, even to criticize it severely, 
as I have done:• he said. "It is another 
and more serious thing altogether 
for a judge to ignore or overturn a 
prior decision. 1bat requires much 
careful thought." 

Judge Bork, 60, said in response 
to a question from Sen. Orrin Hatch, 
Utah Republican, that he doesn't 

Sen. Kennedy goes to a law semi
nar. Pruden on Politics, Page A4. 

Bork's "interpretivism" consu:l
ered time-honored; excerpts from 
judge's opening statement. Page AS 

know whether he would vote to over
turn the Supreme Court's 1973 Roe 
vs. Wade decision that prohibited 
states from prohibiting by law abor
tion in the first three months of a 
woman's pregnancy. Subsequent rul
ings established a virtually unlim
ited right to an abortion. 

"Is it safe to say you haven't made 
up your mind on that?" Mr. Hatch 
asked. · 

"1bat's true," replied Judge Bork, 
who sat alone at the witness table 
with his wife, two sons, a daughter, 
the widow of Justice Potter Stewart 



and a few aides seated behind him. 
,Throu1hout the lon1 day, the jud1e, 
who is a chain smoker, did not li1ht 
,a ci1arette. 

He was introduced on the nation• 
ally televised hearin1s by former 
President Gerald Ford. 
,. Under a11ressive questionin1 
.from Sen. Edward M. KeMedy, Mas• 
,aachusetts Democrat, Judie Bork 
. defended the chan1in1 of his mind 
on civil ri1hts laws. 
: The former Yale law professor 
and U.S. solicitor 1eneral said he ex
perienced an "evolution of thinkin1" 
4hat led him to support civil ri1hts 
le1islation for minorities after ini• 

. tially opposin1 it solely on constitu• 
Jional 1rounds in the early 19609. 

"At that time, I believed that be
fore the 1ovemment could coerce 
anybody I into obeyin1 civil ri1hts 
.1-wa 1, it would have to have a 1eneral 
constitutional principle to base it 
pn," Judie Boric said. 

He was influenced by libertarian 
;thinkin1 on economics, he said, but 
found the flaw in such reasonin1 to 
.be that, in social policy, there was no 
discipline of the marketplace to re1-
ulate behavior. He did not then be
lieve the 1ovemment had the power 
to coerce behavior. 

"Weren't you concerned about co
ercion of blacks, Mr. Boric?" Mr. 
Kennedy asked, rousin1 Judie 
Borlc's ire for the only time durin1 
the day. 
' "You can read my decisions from 
bqinnin1 to end, senator, and never 
find any hostility to blacks, women 
and minorities," Judae Boric shot 
back. 

Asked about his viewa on affirm• 
alive action to remedy present ef
fects of past discrimination, Judie 
Rorie •tid h.- support■ proi,nim■ that 

portunities and that he "wouldn't 
have minded preferential treatment 
for a time to brin1 blacks and other 
minorities into the mainstream." 

But he worries that affirmative 
action may become permanent and 
encoura1e individuals to blame rac
ism or sexism for failures that are a 
result of their own shortcomin1s. 

Judie Bork testified that be be
lieves the 14th Amendment's equal 
protection clause "applies to women 
- it applies to every person:• but 
that application by sex "depends 
upon the particular issue:• espe
cially if physical differences are in
volved. 

For example, he said, the decision 
of whether to send women into com
bat could tum on physical differ
ences. 

The nominee told Committee 
Chairman Joseph Biden, Delaware 
Democrat and candidate for his par
ty's 1988 presidential nomination, 
that cases involvin1 freedom of the 
press would be another area where 
.. it is too late" for major cban1es in 
Supreme Court rulin1s. He said, 
however, be thinks those cases have 
been decided correctly. 

"I don't know if other cases are up 
for 1rabs or not." · 

Amon1 court decisions Judie 
Bork bas criticized is a 1965 rulin1 
that a CoMecticut couple's ri1ht of 
privacy should not have been 
breached by a state law preventin1 
their usin1 a condom. 

Judie Bork said he still disa1rees 
with the way the late Justice William 
0 . Dou1las derived "this 
unstructured, undefined ri1ht" that 
was used to strike down state laws. 

When Sen. Hatch asked whether 
be personally had anythin1 a1ainst 
contraception, he replied em
phatically: "Nothin1 whatsoever!" 
He testified that "a lot of people:• 
includin1 Supreme Court justices, 
critici7.t'd the rt-.a'll)flinv of Ju!ltice 

may be other rationales" for 
reachin1 the same outcome. 

"I think the Connecticut law WU 
an outra1e and it would have been 
more of an outra1e if they had ever 
enforced it a1ainst an individual," 
Judie Bork said. 

Judge Bork's nomination, which 
Mr. Biden bas said be opposes, ii 
widely seen as a test of President 
Rea1an's ri1ht to appoint whom he 
wants on the high court u long as 
the nominee is qualified. 

Liberal opponents of the Bork 
nomination argue that the president 
considered political ideolOI}' in ae
lectin1 Judie Bork so they may re
ject him on that basis. 

"My philosophy of jud1in1 ia net• 
ther liberal nor conservatiw," said 
Judie Bork, a member of the U.S. 
Court of Appeals who wu nom
inated July 1 to replace retired Jus
tice Lewis Powell. 

"It is simply.a pbiloaopby of Judi· 
inR which 1ives the Constitution a 
full and fair interpretation, but 
where the Constitution ia silent 
leaves the policy stru11les to Con-
1re11, the president, le1islature1 
and executives of the 50 states and 
to the American people." 

Judie Bork said jud1es who im
pose their own values, rather than 
interpret the Constitution, deprive 
the American people of liberty. 

"That liberty, which the Constitu
tion clearly envisions, is the liberty 
of the people to set their own social 
agenda though the processes of de
mocracy," he said. 

Mr. Biden said he was concerned 
over Judie Bork's apparent rejec
tion of what Mr. Biden believes to be 
a constitutional ri1ht of privacy to 
protect marital relations or, in an
other case, to prevent states from 
sterilizing convicted criminals. 

"It seems to me there are basic 
ri1hts they (le1islatures) can't 
touch:' Mr. Biden said. 

several times that th&argumer,ts in 
the cases cited did not raise a « nsti
tutional basis for the decisions 

The lealoff witness at the .,ear
inls was Mr. Ford, who said J .Jd1e 
Boric properly performed his ,taties 
u U.S. solicitor general durin;; the 
Wateflate crisia in 1973 when hi! fol
lowed then-President Nixon's o~ den 
to fire special prosecutor Arch ,bald 
Cox. 

"Judie Bork, when thrust into a 
difficult situation, acted with ~J1lei· 
rity to preserve both the Justiu De
partment and the special prooecu
tor's investilation," Mr. Ford aid. "I 
think in retrospect that history bu 
ahown that his performance ~ in 
the nation's interest." ' 

Mr. Ford pointed out that tbi Sen
ate had unanimously confi~-med 
Judie Bork to be solicitor 1eni;al in 
1973 and, later, to be a Judie Ctl the 
U.S. Circuit Court of Appelita in 
1982. . 

Under que1tionin1 from Sen. 
DeMis DeConcini, Arizona Demo
crat, the former president sud he 
bu read only "synopses pret>■fe(l 
by others" of the nominee's decl
siona and article,. 

Sen. Alan K. Simpaon, Wyomina 
Republican. presented what was 
perhaps the most impassioned de
fense of Judge Bork, characterizina 
opposition to the confirmation as ap
peals to "emotion, fear, auilt and nK:· 
ism." 

(Z.) 



BORK TELLS PANEL 
OF HIS PHILOSOPHY 

AS HEARING OPENS 
PARTISAN DIVISION CLEAR 

Court Nominee Tells Senators 
He is Neither Liberal Nor 

Conservative Thinker 

By STUART TAYLOR Jr. 
lpedal to The New Yon Tmies 

WASHINGTON, Sep!. 15 - Jud~e 
Robert H. Bork, stressing his "gred, 
respect for precedent," today sought tv 
assure members of the Senate Judit.i
ary Committee who fear he would 
press for major change In settled law 
or pursue a conservative agenda if con
firmed to the Supreme Court. 

"My philosophy Is neither liberal no1 
conservative," the judge said as th€ 
momentous Senate hearing opened. 

The nationally televised proceeding 
was jammed with reporters, lobbyists 
and others. It brought the thre< 
brancht!s of government together in · a 
rare fusion of political power with high 
constitutional principle, as Senators 
fenced 011 how much deference was du1 
IO President Reagan's choice of an in 
tellectually powerful conservativ<i. 
nominee who could tip the ideologic&, 
balance on the Court and thereby shape 
the law fof decades to come. 

Partisan Splll on Panel 
The partisan split on the committee 

was clear In opening remarks from 
. several members. Senator Orrin c;. 
Hatch, Republican of Utah, a leadiDl! 
supporter of Judge Bork, greeted h;,r. 
as ·"one of the most qualified individu 
als ever nominated to serve on the Su-' 
preme Court." 

Senator Edward M. Kennedy, Demo
crat of Massachusetts, the most vocal 
opponent, said Judge Bork "ha,, 
harshly opposed - and is publicly itc-h
ing to overrule - many of the grea1 
decisions of the Supreme Court that 
seek to fulfill the promise of justice for 
.-u A.mericins." !Excerpts from hear-
ing, pages A27-28.J · 

But much of the attention was fo
cused on the four undecided members 
of the panel - ArJen Specter of Penn
sylvania, a Republican, and Dennis De
Concini of Arizona, Robert C. Byrd of 
West · Virginia, and Howell Heflin of 
Alabama, all Democrats. 

't 

p 

Possible DIiemma for Bork 
• 

Their positions, combined with the 
adversarial questioning by othe1 
Democrats including Senator Joseph 
R. Biden Jr., the committee chairman, 
a Borl< opponent whose Presidential 
campaign could hinge on his perform
ance In the hearings, created a prob
lem for Judge Bork: If he stands by all 
his previous positions, he risks rejec
tion for being inflexible and for having 
a preconceived agenda, but some op~ 
nents have already begun accusing 
him of slipperiness and lack of candor 

' for backing away from things he bas 
said. 

lbose four undecided members said 
their votes could depend on his ability 
to allay their concerns about some oi 
his past writings and decisions, i1, 
particular, hi!. wide-ranging and often 
acerbic denunciations of dozens of 
decisions expanding individual rights 
over more than -40 years. 

The hearing brought together one 
former President, Gerald R. Ford, who 
introduced Judge Bork and praised 
him as "perhaps the most qualified 
noninee to the Supreme Court in more 
than half a century," and three would· 
be Presidents: Senators Blden of Dela-

Poulble DIiemma for Bork 

Their positions, combined with tht 
adversarial questioning by othe1 
Democrats including Senator Joseph 
R. Biden Jr., the committee chairman, 
a Bont opponent whose Presidential 
campaign could hinge on his perform
ance In the hearings, created a prob
lem for Judge Bork : If he stands by all 
his previous positions, he risks rejec
tion for being inflexible and for having 
a preconceived agenda, but i;ome op~ 
nents have already begun accusing 
him of slipperiness and lack of candor 
for backing away from things he bas 
said. 

lbose four undecided members said 
their votes could depend on his ability 
to allay their concerns about some 01 
his past writings and decisions, i1, 
particular, hi!. wide-ranging and often 
acerbic denunciations of do2.ens of 
decisions expanding individual rights 
over more than -4-0 years. 

The hearing brought together one 
former President, Gerald R. Ford, who 
introduced Judge Bork and praised 
him as "perhaps the most qualified 
nonlnee to the Supreme Court In more 
than half a century," and three would· 
be Presidents : Senators Biden of Dela~ 
ware and Paul Simon of Illinois, wt\o 
are seeking the Democratic nomina
tion, and Senator Bob Dole of Kansas, 



Bork, at Hearings, Stresses Respect for Precedent 
Continued From Paae Al Partisan split dence shows that you are Intelligent; 

but an Ideologue - a zealot; that you 
the minority leader, who seeks the Re- · • are principled, but prejudiced; that 
publican nomination. He also helped in- On COmmtttee you are comr:?tent, but close-minded -
troduce Judgl' Bork. • · J then there is considerable doubt as to 

Judge Bork repeatedly qualified IS very C ear. whether you will be confirmed by the 
some past statements assailing Su- Senate." . 
preme Court decisions, while standing ---------------• Senator Heflin and other undecided 
by othl'rs. He declined to enumerate and the intentions of the framers of the Senators placed special stress on con
decisions that should be overruled, but Constitution rather than Inventing con- cern about whether Judge Bork would 
stressed that he would be far more re- stitutional rights. seek to overrule the many precedents· 
luctant 10 overrule settled precedent as "If a Judge abandons intention as his he has assailed. . . 
a Justice than he was to criticize them guide, there is no law available to him And while Judge Bork sought to reas
as a Yale law professor and speech- and he begins to legislate a social sure them, he avoided giving categor!
maker. agenda for the American people," he cal answers, saying that he would want 

"In a classroom, nobody gets hurt," said in an opening statement. "That to consider the arguments in specific 
Judge Bork said. "In a courtroom, goes well beyond his legitimate author- cases carefully, and that "I cannot, of 
someone always gets hurt, which calls ity. He or she diminishes liberty In- course, commit myself as to how 1 
for a great deal more caution and intro- stead of enhancing it." · might vote in any parti~ular case." 

1 

spection." At the same time, Judge Bork ·said, Attitude on Precedents 
rt the courts must vigorously enforce 

Philosophy on P vacy those constitutional rights that are ex- Senator Biden, in questioning the 
Jµdge Bork testified, for example, plicitly enumerated in the Constitution, nominee, quoted several statements be. 

that he still believed that tne Supreme such as the freedom of speech and of has made in the past that seemed to 
Court was wrong to recognize a gen- the press. suggest greater willingness to overrule 
era I right to family and sexu .. l privacy Much of the 60-year-old nominee's precedents than his, testimony today. ·. 
in a l 9C5 decision that su uck down a testimony, which began about 3 P.M., In a speech in January, for example, 
Connect;cut law, which he himself has consisted of detailed cross-examina- Judge Bork said that a Judge who 
called "nutty," banning use of contra- lion by Senator Biden and other com- shares his "originalist" philosophy 
ceptives even by marril'd couples. mittee Democrats designed to spell out "would have no problem whatever in 

But m contrast to his broad, unquali- for the national audience and explore overruling a nonoriginalist precedent, 
f1ed attacks on that decision, Griswold Judge Bork's record of wide-ranging, because that precedent, by the very_ 
v., Connecticut, in published state- often· acerbic attacks on dozens of deci- basis of his philosophy, has no legitima
ments in 1971 , 1982 and again in 1985, sions by what he has called "the mod- cy." . 
Judge Bork said today that his basic ern, activist, liberal Supreme Court." While Senator Hatch and other Bork 
t0mplain1 was with the Court's crea- He has made these attacks both as a supporters assailed what they called 
tion of "a new constitutional right" to Yale law professor from 1962 until selective and out-of-context of his past 
privacy, and that perhaps the result 1981, except for service as Solicitor statements and character assassina
could be Justified "in some other way" General from 1973 to 1977, and as a tion by his opponents, Senator Keri0 

that was not apparent to him. Federal appellate judge since 1982. nedy, challenging the nominee to ex: 
He steadfastly defended his denunci- plain his opposition to many civil rights 

at ions of the Court's use of a "one man, Eminence as Scholar Stressed gains over the past 25 years, finally 
one vote" test for state legislative ap- Republican supporters of the nomi- said, "we have 10 be sensitive to the re-
portionment. and said that the Court's nation like Senator Hatch of Utah and alities, not just legal technicalities." · · 
19i3 decision recognizing a constitu- Strom Thurmond of south Carolina, on Judge Bork, for his part, forcefully 
tional right to abortion "contains al- the other hand, stressed Judge Bork's asserted his record of support for some 
most no reasoning." arknowledged eminence as a legal other civil rights gains, and said, "You 

But he stressed that, if asked as a Su- thinker and scholar, distinguished will read my writings from beginning 
preme Court Justice to overrule the record of public service and five years to end and you'll never find a hint of ra• 
abortion decision, or other decisions he as a judge who has written more than cial or ethnic hostility." 
has criticized, he would carefully con- 100 majority opinions without ever He said, for example, that his denun
sider any new arguments that might be being reversed by the supreme Court. elation of the Supreme Court's 1948 
raised in defense of those decisions, Senator Heflin, 8 conservative South- decision in Shelley v. Kraemer, holding 
and the need not to upset "long-set• ern Democrat and respected former racially restrictive deed covenants un
tied" precedents simply because they Chief Justice of the Alabama Supreme constitutiopnnal, was based on a con
may have been wrong in the first place. Court, told Judge Bork he would fare cem widely shared by other legal 

Judge Bork, making II clear that his well "If the Senate is convinced that scholars about whether such private 
legal positions often go against his you will balance society's need for law action should be subject to the constitu
pohcy preferences, said his philosophy and order with Individual rights and tional restraints on government action 
ho"1~ tt\11 1 judges should ordinarily personal freedoms." He stressed th1111 he r'f"rcon~lly O!)!'(l""r 
defer to policies set by elected officials But he also stressed : "If the evi• such racist measures. 



~A-u,sru:e-r 
Bork Seeks to Reassure Senate Panel Cf-lu-81-

That He Respects High Court Precedents 
By STt:PHE!li WER'.\IIEL 

Slaff Rrporlrr of TH•: WALL ST11•:ET JOUIINAL 

WASHINGTON - Judge Robert Bork 
tried to rt>assure the Senate Judiciary 
CommittH that he respects the value or 
Supreme Court precedents. but some sena
tors remained unconvinced that he accepts 
basic principles established by the high 
court. 

In the first day or hearings on President 
Reagan's nomination or Judge Bork to the 
Supreme Court. much or the questioning 
centered on the nominee's frequent and 
vigorous criticism of Supreme Court decl· 
sions that found a constitutional right to 
privacy implied. although not specifically 
mentioned. In the Bill or Rights. . 

The right to privacy is a lightning rod 
for debate over the nomination because 
many important Supreme Court principles 
are built on it. These include a right to sex
ual privacy for married couples. recog
nized in a 1965 ruling, and the right to 
abortion, recognized by the high court In 
1973. 

Judge Bork said his criticism of the 
right to privacy is based on the means by 
which the high court explained it in 1965. 
He called it a "free-floating right not found 
in the Constitution." He said the right is 
"undefined .... We don't know what It is. 
We don't know what it covers." 
Unrertainty on Abortion Rights 

When Sen. Orrin Hatch IR., Utahl sug
gested that the nominee is uncertain as to 
how he would rule on the right to an abor· 
tion, Judge Bork replied, "That is true." 
He added that he would have to consider 
whether some basis could be found in the 
Constitution for protecting the right to 
abortion, and whether the expectations of 
society and government have come to rely 
on that right. 

The fight to privacy and a number of 
other S'upreme Court doctrines conflict 
with his basic view or the role of the 
courts, Judge Bork said. "The judge's au
thority," he said in an opening statement. 
"derives entirely from the fact that he is 
applying the law and not his personal 
views." 

The hearing was an unusual one for 
Congress, often resembling a Jaw school 
class more than a confirmation session. 

The 60-year-old Mr. Bork. a federal ap· 
peals court judge in Washington and a for
mer Yale Law School professor, remained 
low-key. Although he occasionally ap· 
peared defensive. he didn't back away 
from his views. Instead. he painstakingly 
explained the complex legal ideas that 
form his views. pointing out whenever pos
sible that other constitutional scholars or 
Supreme Court justices share his criti· 
cisms. 
. ~Ja.nc! of Views 

- Tiie -opening 'statements or committee 
members shed new light on the balance of 
views on the panel. Five const>rvative Re· 
publicans support the nomination, while 
five liberal Democrats oppose it. One mod· 
erate Republican and three conservative 
Democrats remain undecided, and their 
decisions are likely to be Influential with 
other Senate members when the nomina
tion is sent to the floor. probably in mid· 
October. 

All four of the undecided senators, how
ever. raised surprisingly strong concerns. 
In effect placing the burden on Judge Bork 
to convince them that his views are within 
the mainstream of legal thought. 

After listening to Judge Bork's re
sponses. one of the undecided Democrats, 
Dennis Ot>Concini or Arizona, told re
porters he wasn 't satisified the judge 

would find "a way In the Constitution to 
protect" privacy. 

Democratic senators, led by Joseph Bi· 
den of Delaware. the committee chairman, 
and Edward Kennedy of Massachusetts, 
greeted Judge Bork's scholarly explana
tions with more down-to-earth Illustrations 
of why they think his views are too conser
vative to be acceptable in a Supreme Court 
nominee. 

Judge Bork, for example, has criticized 
a 19'i2 Supreme Court decision that struck 
down an Oklahoma law requiring steriliza· 
tlon or habitual criminals. Judge Bork yes· 
terday repeated his view that the high 
court's decision wasn't based on any right 
In the Constitution. But while the judge's 
answers focused on the constitutional the· 
ory he said was lacking, Sen. Biden repeat
edly reduced the issue to one of whether a 
state legislature can pass a law requiring 
sterilization. 
Challenge From KeMedy 

And while Judge Bork explained his pri· 
vacy view In academic terms. Sen. Ken· 
nedy argued hypothetically that it could 
lead Judge Bork to uphold a state law re· 
quiring compulsory abortions for women. 

In trying to counter critics who say he 
would overrule many Important civil liber· 
ties precedents, Judge Bork said, "It is one 
thing as a legal theorist to criticize the rea
soning of a prior decision, even to criticize 
it severely, as I have done. It is another 
and more serious thing altogether for a 
judge to ignore or overturn a prior deci· 
sion. That requires much careful 
thought." 

Mr. Bork's testimony will continue 
today, and the hearings are due to last 
some two weeks, as witnesses attack and 
defend his record. Yesterday, he was intro
duced to the committee by former Presi· 
dent Gerald Ford, who called him 
"uniquely qualified." 

But Sen. Kennedy criticized the judge 
as "hostile to the rule of Jaw and the role 
of the courts in protecting individual lib
erty." Sen. Kennedy also accused Judge 
Bork of Insensitivity to civil rights, and 
said, "Your clock on civil rights seems to 
have stopped in 1954," the year the Su· 
preme Court ordered school desegrega
tion. 

In other testimony, Judge Bork de· 
fended his criticism of the Supreme 
Court's principle of "one-person-one-vote," 
saying state legislatures should be able to 
apportion districts their own way, as long 
as they are rational. He said the high court 
erred in striking down a poll tax that was 
applied to all voters. 

Judge Bork said he has opposed the 
Equal Rights Amendment because it would 
require the courts, rather . than legisla· 
tures, to be the focal point for enforcing 
equal rights. And he said he supports af
firmative action policies that would allow 
private companies "to inform minorities 
that opportunities exist" and to Identify 
qualified job applicants. but he opposes nu
merical quotas or permanent use of statis· 
Ucal guidelines. 



Bork explains his 
judicial philosophy to, or reject, President Reagan's 

nomination of Bork to the high 
court. 

By Pew Oslldund 
Stall writer of 
The Chnstoan Science Monitor 

w.9hlnglN 
Five weeks after a gavel 

rapped the last session of the 
lran<0ntra hearinp to a 
close, the Senate caucus 
chamber was jammed again 
as US Circuit Court of Ap
peals Judge Robert Bork 
stood in the glare of televi
sion lights and swore to tell 
the truth. 

Thus began the long-an
ticipated Senate Judiciary 
Committee hearing on his 
nomination to the United 
States Supreme Court. 

"My philoaophy of judg-

ing is neither liberal nor con- For the rest of this week, 
servative," Judge Bork told Bork will personally explain his 
the senators in his opening judicial philoaophy to committee 
statement "It is simply a members, at least half of whom 
philoaophy of judging which have expressed opposition to his 
gives the Constitution a full appointment What he says and 
and fair interpretation but, how he says it may settle the 
where the Constitution is si- minds of the senators who have 
lent, leaves the p0licy not already decided how they 
struggles to the Congress, the will vote on theBork nomination. 
president, the legislatures .. I'm not going to make up my 
and executives of the 60 mind until I've heard Judge Bork 
states, and to the American speak," said committee member 
people.'' Dennis DeConcini (D) of Ari-

During the next few 1.0na, before the start of the 
weeks, the Judiciary Com- hearings yesterday. As ·Senator 
-mittee will hear a veritable DeConcini goes, so might the 
anny of witnesses recom- nomination. After the hearings' 
mend that the Senate consent conclusion, committee members 

will vote on whether to approve, 
disapprove, or send Bork's nomi
nation to the Senate floor with
out a recommendation. However 
the committee decides, Bork's 
appointment is likely to be de-
cided only after a hard-fought 
Senate floor debate. Senate ma
jority leader Robert Byrd (D) of 
West Virginia, who has prom-· 
ised a vote of the full Senare on 
Bork, said, .. I can assure thti the 
nomination won't be killed by 
the Judiciary Committee, no 
matter how many senators vote 
against the nomination (in com
mitteei'' 

Still, the committee may tum 
out to be a microcosm of the full 
Senate. Of its 14 members, 6 
have il)dicated they will support 
Bork's nomination and 6 that 
they will oppose it. Tiu~ 4 
undecided senators are pote:11tial 
bellwethers of the Bork nor: una-

-~~uea-
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tion's fate. 
Among undecided committee 

Democrats, Senator DeConcini, a 
conservative, is joined by Sen. 
Howell Heflin of Alabama, also a 
conservative, and Senator Byrd. 
The other undecided, Sen. Arlen 
Specter, is regarded as one of the 
most liberal and independent ~ 
publican senators. Observers 
predict Senator Byrd will vote 
against Bork if the overwhelm
ing majority of Democrats op
pose him and to support Bork if 
the opposition is largely con
fined to a score of the most lib
eral Democrats. 

All of them expr~ admira
tion for Bork's resume and seem 
impressed by his wri~ and 
speeches. 

But they expr~ concerns 
about the controversial posi
tions Bork has advocated and 
harbor fears that he may seek to 

incorporate these views into f u
ture Supreme Court decisions. 

"I'm basically a conservative, 
so I'm inclined to be sympathetic 
to what (Bork) has to say, partic
ularly on matters of judicial re
straint and so forth," says Sena
tor Heflin. "I just want to make 
sure that he doesn't hold views 
that are anathema to the concept 
of stare decisis" - adherence to 
legal precedent. 

Senators DeConcini and Spec
ter say they are particularly in
terested in Bork's views on how 
the 14th Amendment's guaran
tees of due pr~ relate to sex 
discrimination. In the past, Bork 
has ·argued that the 14th 
Amendment grants the federal 
government power to prevent 
discrimination based on race 
only. DeConcini says he plans to 
question Bork closely about his 
views on privacy rights - spe-

cifically, whether the Supreme 
Court has the right to overturn 
state laws which infringe on the 
privacy of individuals. 

In a 1971 article, Bork argued 
that the Supreme Court over
stepped its jurisdiction in a land
mark d~ision that laid the foun
dation for a host of later 
privacy-related decisions, in
cluding Roe v. Wade, the 1.973 
decision that legalized abortions 
throughout the US. Bork has 
since partly recanted those 
views, but DeConcini says he 
wants "to hear once and for all 
what Judge Bork has to say on 
the subject." Candor is impor- , 
tant, the senators say. "If Judge 
Bork answers the question put 
to him, that will work in . his 
favor," says Senator Specter. "If 
he does what those guys did, 
those who are truly not commit
ted will be turned off." 
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Bork Assures Senators 
• 

He Respects. Precedent 
Testifies He Was Acting as 'Theorist' in Criticizing 
High Court Decisions; Unsure on Abortion mue 

By RONALD J. OSTROW and DAVID LAUTER, Ti1M1 Staff Wntn, 

WASHINGTON-Judge Robert H. Bork, testifying u hearings opened 
on his Supreme Court nomination, said Tuesday that he had been acting as 
"legal theorist" in his criticisms of key high court decisions-free of the 
"great respect to precedent" he pledged would guide him if the Senate 

confirms his nomination. 
In seeking to reassure critics 

who contend that his confirmation 
would lead to wholesale overturn
ing of Supreme Court rulings on 
abortion and civil rights, Bork told 
the Senate Judiciary Committee 
that "a judge must give great 
respect to precedent ... overrul
ing should be done sparingly and 
cautiously." 

Prffe4eata 'Embeclde4' 
When uked specifically about 

abortion, Bork said he did not know 
whether he would vote to overturn 
the high court's landmark 1973 
decision making the procedure le
gal in the nation. He believes the 
decision was wrong, he said, but he 
recognizes that some precedents 
become "so deeply embedded" in 
the law that they cannot be un
done. 

But, for the most part, Bork, 
accompanied by members of his 
family and Administration officials, 
refused to soften his severe assess
ments of court rulings u he parried 
the pointed questions of committee 
members. 

His statements failed to mollify 
critics, who repeatedly pointed out 

his strong objections to the "right 
C.O privacy" that courts have inter
preted in the Constitution. Such 
pecisions on the iasue of privacy 
~ "utterly inadequate," Bork told 
the senators, and the abortion deci
,1on, in particular, "contains almOlt 
Po legal reasoning." 
'. At the same time, Bork'• respon
tes to the questions 10 far-all 
asked by senators who already 
have taken positions for or against 
him-appeared not to have swayed 
the undecided members of the 
committee, who hold the key to the 
nomination's fate. 
; "He didn't go deeply enou,h," 
~d Sen. Denni■ DeConcini ( D
~-), one of the uncommitted 
,enaton. · 
1 "He's giving good answers," ■aid 
another, Sen. Howell Heflin (D
~). But, he added: "We've got a 
Jot of concern■." 

'. O.C.■clal'1 P•ltl•• 
Earlier, 1ummarizing the view■ 

pf the other undecided members of 
l,he committee, DeConcini ■aid in 
his opening ■tatement that, before 
voting for Bork, "I must be aatilfied 
that in the guise of what you 
represent . . . judicial l'eltraint, 
ihat you, Judge Bork, are not a 
~onservative judicial activist, bent 
pn impoaing your own political 
philosophy on the court and on this 
nation." 

Both Bork's supporters and op
ponents on the panel stressed the 
''historical" nature of the nomina
tion, which many believe could 
change the ideological balance of 
the court for decades. 

co~-\-. - . 



The high stakes were illustrated 
by the appearance of fornier Presi
dent Gerald R. Ford, who broke 
With precedent to introduce the 
nominee in the jfmrned Senate , 
Caucus Room-scene of the Iran
contra hearings this summer and 
the Senate Watergate hearings in 
1973. 

'Uniquely Qualified' 
Ford said that his Admini3tration 

and the nation "benefited enor
mously" from Bork's service as 
solicitor general during his presi
dency, and he added that Bork "is 
uniquely qualified to sit on the U.S. 
Supreme Court." 

Bork, seldom smiling, responded 
to the senators' questions without 
notes and seemed fully in control as 
he explained his controversial 
statements as a lawyer and Yale 
University professor. 

But, even before he began what 
Is exp~ted to be at least three days 
of . t~stimony. some of his sharpest 
cntics on the committee made clear 
in opening statements that their 
opposition is unyielding. 

"The strongest case against this 
nomination is made by the words of 
Mr. Bork himself," Sen. Edward M. 
Kennedy CD-Mass.) said. "In Rob
ert Bork's America, there is no 
room at the inn for blacks and no 
place in the Constitution for wom
en. And, in our America, there 
should be no seat on the Supreme 
Court for Robert Bork." 
. Sen. Howard M. Metzenbaum 
<D-Ohio) was equally disapprov
ing, saying that Bork "categorical
ly rejects any constitutional right of 
privacy. He believes the govern
ment ·has a right to regulate the 
family life-and the sex life-of, 
every American. He believes the 
government can make it a crime for 
married adults to use birth con
trol" 

Soaoroua Ton• 
· Bork, speaking in deep, sonorous 
tones, repeatedly sought to distin
guish between his role as a teacher 
of law, when he made some of hia 
most caustic comments about court 
rulings, and his role a, a Jurist. 
· "In a classroom, nobody gets 
hurt," Bork said in an exchange 
With Sen. Strom Thurmond (R
S.C.), one of his supporters. "In a 
courtroom, somebody always . gets 
hurt." 
· He tried alao to stress the dis
tinction between his disagreement 
with the legal reasoning used by 
the co11rt in . .rjs.c:hing.,a de<:iaion and 
the results of that decision. 
: For example, Bork said, "I have 
never been for racially restrictive 
covenants." 
: In z:esponding to a question by 
comrruttee Chairman Joseph R . 
Blden Jr. <D-Del) about hil criti
'cism of the high court's 1948 ruling 
on such covenants in housing, he 
laid that he wa, only following the 
_Constitution. The Constitution for
bids only diacrimination by gov
ernment, not by private individu
als, but the court in that cue said 
Jhat the constitutional protections 
;applied because atate official• 
would have had to enforce the 
~ 

covenants. That interpretation, al
though it might have beneficial 
social effects, extended constitu
tional protections too far, Bork said. 

"In that way, any contract ac
tion, any tort action can be turned 
into a constitutional cue," he said. 

He added: "Some have suggested 
my reaaoning about these caaea is 
eccentric. It ii noL" Many noted 
commentators on the Constitution 
like Herbert Weechler of Columb~ 
Law School, have disagreed with 
the court's reasoning in the restric
tive covenant case, he said. 

Similarly, he said, he does not 
believe government should restrict 
an individual's use of birth control 
deVices, 88 some states did until the 
Supreme Court struck down such 
laws in the early 1960s. · 

But, he said, in striking down 
tJ:iose laws, the high court justices 
did not explain where in the Con
sti~utio~. they found the "right to 
pnvacy that they cited. Unless the 
Constitution does specifically pro
tect a right, "the judge may not 
chose" which social valµea to pro
tect, he said. 

Nevertheless, Bork said, "It ii 
one thing 88 a legal theorilt to 
cri~cize the reasoning of a prior 
dec1S1on, even to criticize it aevere
ly, as I have done. It ii another and 
more serious thing altogether for a 
ju~e. to ignore or overturn a prior 
dec1S1on. That requires much care
ful thought" 

The intensity of the confirmation 
proceedings was illustrated by the 
unusually sharp and personal com
ments that some of Bork'• Senate 
supporters directed at their oppo
nents on the committee. 

LCb AN<::.et..E.S TiMes
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Sen. Gordon J. Humphrey 
(R-N. H.), a staunch Bork backer, 
for example, said that the dispute 
has involved "the worst infestation 
of politics this senator has ever 
seen" and questioned whether 
Bork's opponent, are "just a bunch 
of racists or extremists them
selves." 

And Sen. Charles E. Grusley 
(R-Iowa) told the hearing: "Some 
members of the Senate have out
flanked each other for the 'honor' 
of taking the most extreme posi
tion-before the first day or hear
ings." 

Bork broke with the precedent of 
Supreme Court confirmation hear
ings in which nominees generally 
are reluctant to discuss their judi
cial philosophy or to explain how 
they came to a legal conclusion, 
contending that it might prejudice 
their participation in similar cases 
in the future. 

He and his advisers, led by 
veteran Republican lobbyist Tom 
Korologos, have indicated that 
they believe exceptional openness 
is needed to deal with the unprece
dented opposition campaign 
mounted by civil liberties, women's 
rights and civil rights organiza
tions. 

Bork, in his opening statement, 
sought to explain how he reasons as 
ajudge. 

"The judge's authority derives 
entirely from the fact that he is 
applying the law and not his per
sonal values," Bork said. "That is 
why the American public accepts 
the decisions of its courts, accepts 
even decisions that nullify the laws 
a majority of the electorate or of 
their representatives voted 
for .... No one, including the 
judge, can be above the law." 

"The only legitimate way" to 
find the law, Bork said, "is by 
attempting to discern what those 
who made the law intended. . . . 
Where the words are precise and 
the facts simple, that is a relatively 
easy task. Where the words are 
general, as is the case with some of 
the most profound protections of 
our liberties in the Bill of Rights 
and in the Civil War amendments, 
the task is far more complex." 

'Dlmlal1h• Llt.erty• 
Bork said that, "if a judge aban

dons intention u his guide, there is 
no law available to him and he 
begins to legislate a social agenda 
for the American people. That goes 

'·well be✓·o;id hi:. le&1tirr:r.~c aiit':'-· . 
ty. He or she diminishes liberty 
instead of enhancing it" 

Although Bork stuck to many of 
the past statement, that have made 
his nomination controversial, he 
reiterated to the senators that he 
long ago abandoned hia 1963 oppo
sition to a landmark civil rights law 
that forbade discrimination in ho
tels, restaurants and other public 
accommodationa. 

Hil opposition at the lime wu 
based "on a not uncommon intel
lectual mistake" of carrying free 
market ideu into 10Cial policy, he 
told Kennedy. 

Bork noted alJo that he no longer 
believes, u he wrote in 1971, that 

the First Amendment's protections 
of free speech and the press should 
be limited only to explicitly "politi
cal" speech. Science, literature and 
other forms of "moral discourse" 
are equally deserving of constitu
tional protection, he testified. 

Although saying that be believes 
previous court nilings should be 
respected highly, Bork cited the 
Supreme Court's 1954 ruling in 
Brown vs. Board of Education
which overturned an 1896 ruling 
and banned racial segregation in 
public schooll-u an example of 
when "a venerable precedent can 
and should be overruled." 

The 1896 ruling allowed "sepa
rate but equal" schools. Reversing 
it, he said, "was clearly correct and 
represents perhaps the greatest 
moral achievement of our constitu
tional law." 

Constitutional law "will evolve 
u judges modify doctrine to meet 
new circumstances and new tech
nologies," Bork laid. JJ a result, 
the First Amendment's guarantee 

· of freedom of the press is today 
applied to radio and television and 
the Fourth Amendment's protec
tion against unreasonable searches 
ii applied to electronic s~eil
lance, he said. 



Bork spurns 
political label 
at 1st hearing . 
From CNcego Tntuw wirN 

WASHINGTON-U.S. Supreme Court 
nominee Roben Bork, denying that his 
judicial philosophy is either liberal or 
conservative, said Tuesday that judges 
must be dedicated to restraint and re
spect for democratic processes. 

The federal appeals coun judge, in an 
opening statement to the Senate Judici
ary Committee considering his nomina
tion, said: 

"My philosophy of judgin, is neither 
liberal nor conservative. It 1s simply a 
philosophy of judging which gives the 
Constitution a full and fair interpretation, 
but where the Constitution is silent leaves 
the policy struggles to Congress, the pres
ident, legislatures and executives of the 
50 states and to the American people." 

McctinJ head-on some of the attacks of 
liberal cntics, Bork said he values judicial 
precedent and singled out for special 
praise the 1954 Supreme Court ruling 
that outlawed school segregation. 

That ruling, Brown vs. Board of Educa
tion, "represents ' perhaps the areatest 
moral achievement of our constitutional 
law," Bork said. 

He also said that as a Supreme Court 
justice he would look differently on past 
coun rulings than he has done as a schol
ar earlier in his career. 

"It is one thing as a legal theorist to 
criticize the reasoning of a prior decision, 
even to criticize it severely, as I have 
done," he said. "It is another and more 
serious thing altogether for a judae to ia
nore or overturn a prior decision. That 
requires much careful thought." 

vafd'et raih"c; i'fiaii filt'clpiei'ihe ctnsGw-: 
tion depri11e the American people of lib-
erty. . 

"That liberty, which the Lonsutuuuu . 
clearly envisions, is the libeny of the peo
ple to set their own social agenda though 
the processes of democracy,'' he said. 

Bork, 60, made his statement after sit
tina silently through a long mornina 
committee session at which his appoint
ment · was altematdy praised and con- • 
demned in unusually strona terms. 

then-President Richard Nixon's 
order to fire Watergate special 
prosecutor Archibald Cox in the so
called "Saturday Night Massacre." 

But Sen. Edward Kennedy (D., 
Mass.), countering at the natJonaJly 
televised hearings, said: "Jn Robert 
Bork's America there is no room at 
the inn for blacks and no place in 
the Constitution for women. And in 
our America, there should be no 
scat on the Supreme Court for 
Robcn Bork." 

..Kennedy did not say what de
cisions he believes Bork is cager to 
overturn. But he said, Bork has 
"shown that he is hostile to the ruJe 
of law and the role of the couns in 
protcctinJ; individuaJ liberty. He is 
instinctively biased against the 
claims of the average citizen and in 
favor of concentrations of power, 
whether that power is governmental 
or private." 

Bork seemed to address Ken
nedy's allegation about wanting to 
overturn precedent when he de
clared, "Overruling should be done 
sparingly and cautiously. Respect 
for precedent is pan of the great 
tradition of our law." 

But, he added, "that does not 
mean that constitutional law is sta
tic. It will evolve as judges modify 
doctrine to meet new circumstances 
and new technologies." 

Questions about Bork's quaJifica
tions were raised by three uncom
mitted members of the committee, ... , ....... _,,,,.,_.+J .v ..,_ • t..r- - • .. .... .I 

divided on whether to recommend 
confirmation. 

However, Senate Majority Leader 
Robert Byrd (D., W. Va.) repeated 

Former President Gerald Ford, introdu
cin, Bork at the start of the hearina, 
pnuscd him as "uniquely qualified" for 
the Supreme Coun and said his "record 
has been exemplary" since be took a 
place on the U.S. Circuit Court of Ap-
peals five years ago... , _ . • . . ,_, __ ~ .. ·-- . ..• 

Ford added that Bork acted "with in
tcarity" in 1973 when he carried out 

.. ._ , f • 

C}\--1Mtlo·~~
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his intention to have the full Senate 
vote on the nomination. "I can as
sure that the nomination won't be 
killed by the Judiciary Committee, 
no matter how many senators vote 
against the nomination," he said. 

Sen. Howard Metzenbaum (D., 
Ohio), a Bork critic, said it is clear 
Reagan is trying to revise the Con
stitution through his Supreme 
Court appointments. 

"No one would question the Prc
sident 's right to attempt to amend 
the Constitution,'' Metzenbaum 
said. "But in the Senate, we have 
every right-and duty-to challenge 
his attempt to amend it by the back 
door." 

Sen . Orrin Hatch (R., Utah) 
sprang to Bork's defense. 

"Judge Bork is experiencing the 
kind of innuendo and intrigue that 
usually accompanies a campaign for 
the Senate," Hatch said. "Fe.deral 
judges are not politicians and ought 
not be judged like politicians." 

Sen. Dennis DcConcini (D., 
Ariz.), one of the undecided com
mittee members; said Bork has 
many questions to answer. 

"I am concerned about Judge · 
Bork's past statements on civil 
rights and equal protection," De
Concini said, "In addition, there arc 
questions about his integrity that 
must be answered," he said, citing 
the "Saturday Night Massacre." 

Two other uncommitted Judiciary 
Committee members, Senators 
• • •• • • n (~• ~ • - ' J - .,. ,._. , _ • 

Specter (R., Pa.), also said they 
have reservations about Bork. 

Heflin, apparently reflecting con
cerns raised by some of his Ala
bama constituents, also said, "There 
arc those who chaJJe that Judge 
Bork is an agnostic or a non
believer." But Heflin said Bork's re
ligious beliefs should be off-limits. 



Bork baCkers: 
Some CritiCS\ 
playing. diftY.\ 
By Tony Mauro 
USA TODAY 

~Bork forces 111d rue. 
day that news repor1s that Su
preme Court nomlnee Robert 
Bork may bave bad a "drink· 
Ing problem" were part of a 
last-ditch "wlllsper campal,n" · 
by Uberu opposing b1m. 

""Ibey mow tbey can't beat 
b1m on tbe merits, 10 they bave 
to resort to cbaracter 8Sl!IR
naUon," 18ld Je!ery Troutt of 
tbe mmervaUve Institute for 
Government and PoUUcs. 

1be White House alto dll
mbsed the reports, BS9erting If 
background checks bad detect· 1y Tim Dllal:I, USA TODAY 
ed a sertom problem, be would LEAHY: Has not 111n FBI 
not bave been DOmlnated for bllckgrou'ld report 01) Bork 
tile court post. • . ·t 

... , ~ 

e ?"1f&~~,taoS~fclmRlfli ~. a flt· 
IOW'CeS, said a conldential FBI r1ck Leaby, 'D-Vt, repoi'ted)y 
report prepared routinely for wrote Bork about tbe l9lue and 
the Senate Judiciary c.ommlt· may raise It ID pabllc, 1baugb 
tee contained Information be 111d TUeaday -Ile bad not 
about two vtstts by Bork to a lo- teen the FBI report. 
cal Washington bospltal emer• ·· FBI repol'1s on court 'DOIJU
tency room ID December 11183 nees are normally bel4,clolely 
for Injuries sulered ID falls. . . by tile cornmtttee. aYlllable 

In one visit. tbe newspaper only to leDBton and a bliDdful 
reported, Bork's blood alcobol ·Gt top committee aides. \ 
level was .09, just sbort of the · Prs proaJes of Bork often 
.10 level med for a,sesing mention that be enJoys martl
drunken driving. " Dis. Fr1eDds ay Ile bas moder· 

Be was not driving ID ettber· ated both dr1nklDg and amok· 
Incident Bork, wbo reportedly mg ID recent moatbs. '· ·'· 
broke an arm and apralned .a • -. Anti-Bork groups 'reacted to 
wrist, IBld be slipped al .1Q' .. · 1U npor1s IIDlerlY,··...,,ng 
walkways. ·~- > ••• . :::_. ~ .. ,.n; ··:.:·.• .. :aey did not leak 'the np,rt. 

. Panel member Sen. DeanJs · ~methlnl like .tbis llas .,, be 
-DeCoodnl, !>Artz.,. mentioned ~ iandlect IIO delidtely,~ llld 
aleobol a a J)Ollllble Pl'(!blem. Nan Aron at ae __,. AW
for Bort· bf, pU~~ ~.u,::r · ~ ~- .. ~ -
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.:::s~ · White House: pinS hopes Qn Bork performance 
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. By Jessica Lee 
USA TODAY 

. ; Judie Robert Bork returns · 
to tbe coolrmadon bot seat to
day carrytna tbe welgbt tor tbe 
Reagan admlnlltraUon's do-
mestic agenda. · 

President Reapn ba.1 Invest• 
ed bis pel'!I0081 Prestlie In 
Bork's conlnnation. dtlng It as 
a key goal In tbe lnal 16 
months of bis presidency. 

But Bork. tbe White House 

ays, must 9e1f.e tbe olensive 
. from liberal attics by refOCU9-
lng tbe debate from bype to , 
bard aues. 

lbe WbJte House Is depend• 
Ing oo Bork -viewed as a brU
uant. restrained and articulate 
Jurist - to deliver a perfor
mance powerf\ll enougb to per
suade tbe Senate and an apa
thetic public that be would be a 
credit to tbe blgh court. 

lbe WbJte House bopes tbat 
Bork. speaking In his mmt poo-

derous proft'.S!IOrlal tones, wW · · law entorcemenl comm~ty ,_ publk, ~ end coacb
demomtrate tbat be Is a law.... bas received too lUtle publldty. . lng Pl lVBt,elJ from - llde-
terpreter, not a lawmaker. Republicans oo tbe Judlcla- . llDe& · •, · 

To achieve tbat goal. tbe ry Committee can be expected ,· But Bork Is Cbe bes repre
Whlte House bas counseled , to bring out tboae views wbeo , senta1::ve ot hi, tblolrlng. ~ 
Bork to spotlight bis views oo tbey quesdoll Bork and odler tbe Wbite House llDc. lbe ad-

. crlmlnal justice. Bork ba.1 re- witnesses. mln1m'Btlon bopes be'U direct 
celved 111gb marks from law . · lbe White House bas re- attent\OD away from teen tbat 
enforcement professlonals tor Cl\llted an array of lep1 lunu- , . be wGUld be an adlvtlt J\IStlce 
bis papers and ruliDgl oo a1m- . narle8 - six former attorneys eeekir g to reverse landmark 
lna1 justice aues. general and an ez-&upreme dvll rights, womeo'I ~ and 

Reagan groused to GOP <:ourt cblef Justice - to back prtvaey l"lllln8L 
leaders Tuesday tbat Bork's up Bork oo tbe lrl.ng line. And ----- . 
overwbelmln& IUpport In tbe Reapo wUlkeeplobbytoawl&b IOltc Round One, 1A ._ 

' 



Bork panel 
to aim for 
'specifics' 
By Tony Mauro 
and Richard Wolf 
USA TODAY 

WASHINGTON - 1be b.lgb 
stakes battle over supreme 
Court nominee Robert Bork is 
expected to zero in today on bJs 
views on race and privacy. 

Opening day Tuesday found 
Bork vigorously defending bJs 
views before the Senate Judi
ciary Committee, and denytna 
he's eager to overturn rulings. 

"It is one thing as a legal 
theorist to criticize the reason
ing of a prior decision ... as I · 
have done. It is another and 
more serious thing to ignore or 
overturn a prior decision." 

"My judicial philosophy is 
neither liberal nor conserva
tive," Insisted Bork. 

But Sen. Patrick Leahy, I). 
Vl, said at day's end, "I think 
we will go on to a lot more spe
dlcs" on Wednesday. 

Likely topics: Bork's written 
attacks on supreme Court rul
ings favoring First Amend
ment, abortion and minorities. 

CNN and Pm begin cover
age today at 10 a.m. EDT. 

1be lrst day of hearings, in 
the same bigb<eilinged room 
used for the summer's Iran
contra 55ions, did not change 
minds: "I am still in an un
equivocal state of indecision," 
said Sen. Howell Helin, D-Ala. 

Sen. Ted Kennedy, D-Mass., 
led the attack: .. In Bork's 
America there is no room at 
the inn for blacks, and no place 
in the Constitution for women." 

Bork was not without allies: 
■ Former President Gerald 
Ford introduced Bork to the 
committee, an unprecedented 
move: "Judge Bork is uniquely 
qualiled." 
■ Sen. Alan Simpson, R

Wyo., weJ'-'.omed Dort tn ttae 4-
H Club: "Hype, hoorah. bys& 
ria and hubris." -

• 
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Bork's Business Views Eyed 
~ )ml( (AP) Supreme C.ourt naninee Robert H. Bork's critical view 

of antitrust laws-is expected to be scrutinized at his confinnation 
hearings because of concerns that he would favor big business at the 
constrners' expense. 

No official position on the U.S. appellate judge has been taken by 
the National Association of Manufacturers or U.S. Cllanber of Carmerce, 
two of the rrost irrportant business Jobbying concerns in Washington. 
Spokesnen for both groups said it was standard policy not to cannent on 
presidential appointees. 

But to Bork's critics, including the American Civil Liberties Union, 
New York Bar Association and the AFl.-CIO, big-business support for him 
was obvious fran an accolade published last rronth in the Wall Street 
Journal. 

It was written by Roger B. Snith, chainnan of General ~iotors, the 
largest U.S. industrial ccnpany and a longtime opponent of business 
regulation. 

"Fran what I know about him and £ran what I have read about his view 
of judicial life, I believe Judge Bork has an enduring carrnitment to the 
rule of law," Snith wrote. 

Although CM spokesman Donald Postma said Snith was only expressing a 
personal opinion, the colum was widely criticized, even within the auto 
industry. 

"Roger &ni th was saying that with Bork, the big guy wins, 11 said 
Alan B, Morrison, a rnerrher of the Public Citizen Litigation Group, a 
Ralph Nader organization that has written a critical study of Bork's 
judicial history. "Snith may be the only one who I s going to say it. 
Maybe the rest of them don't want to make it knO'M'l, 11 

Autcrootive News, a major trade publication, said that in writing such 
a colum for a national business daily, 

"5ni th clearly stepped beyond speaking as an individual citizen. 11 

The critics contend that as a federal appellate judge, Bork 
frequently has sided with ccnpanies, in one case ruling an errployer was 
justified in ordering female factory errployees to be sterilized or face 
dismissal. 

Bork also upheld a ccnpany's right to fire workers distributing union 
signup cards, He also strongly dissented fran a significant ruling that 
a victim of sexual harassment by her supervisor was entitled to sue her 
enployer for sex discrimination, 

The Public Citizen Litigation Group said in its study of Bork that in 
split cases in which the goverrnient was a party, he "voted against 
consuners, envirorniental groups and workers alrrost 100 percent of the 
time and for business in every such case," 

Bork's antitrust writings, his academic specialty as a Yale Law 
School professor, sharply contrast with the philosophy of judicial 
restraint and respect for legislative decisions that he has advocated in 
other areas, 

Beginning with the Shennan Act of 1890, antitrust laws have played a 
significant role in the U.S. econany by preventing mergers and other 
collusive practices, such as price-fixing and market-sharing agreements, 
that suppress ccnpetition and hurt cons\.lDers. 

In a 1978 book "The Antitrust Paradox: A Policy at War with Itself," 
Bork wrote that roost antitrust laws passed by C.Ongress, and Suprerne 
C.ourt decisions on antitrust issues are incorrect, counterproductive and 
econanically inefficient. 



Sane business groups also have reservations about Bork, especially 
lobbyists representing small carpanies that historically have relied on 
antitrust enforcement to survive. 

"We have expressed our interest to the Senate carmittee to at least 
ask Judge Bork about his position on antitrust and small business," 
said John Satagaj, president of the Snall Business Legislative Comicil, 
a Washington-based coalition of 90 trade associations. "Ther e are at 
least sane questions because of his book." 

AP-NY-09-16-87 0739EDT 



Report Biden Used RFK Q.iote 
I.a, Ar-liEI.£5 (AP) Presidential aspirant Sen. Joseph Biden gave 

conflicting infonnatTon about how he acquired material that was 
reportedly was lifted fran a British politician's speech, according to a 
newspaper Wednesday. 

A published report Tuesday, meanv.hile, said Biden quoted or closely 
paraphrased Robert Kennedy without attribution during an address. 

The Delaware Dermcrat has been criticized for using material fran 
speeches by British Labor Party leader Neil Kinnock without credit 
during an Aug. 23 debate at the Iowa State Fair. Biden spokesmen have 
said the lack of attribution in that speech was 'lmintentional. 

In an speech nine days earlier, Biden, bidding to establish his 
foreign affairs credentials, said "a leader of another cotmtry" had 
given him a tape of the Kinnock cannercial in vmich the passages 
appeared, the Los Angeles Times reported Wednesday. 

But Biden since has said he was given the tape by William Schneider, 
a fellow at the .American Enterprise Institute in Washington and 
political analyst for the Times. 

The paper said Biden also used Kinnock's material without attribution 
a second time, during an Aug. 26 interview with the National Education 
Association. 

In its report, the San Jose Mercury News said the Kennedy references 
vvere used without attribution during a February speech in Sacramento to 
Dermcrats. 

"I'm not going to engage in text analysis," Biden spokesman Larry 
Rasky said Monday about ccnparisons to Kennedy speeches. "This is 
getting pretty frivolous." 

In the speech, Biden said: 
"This standard ••• doesn't measure the beauty of our poetry, the 

strength of our marriages, the intelligence of our public debate, the 
integrity df our public offices. It cotmts neither our wit nor our 
wisdan, neither our ccnpassion nor our devotion to our CO\mtry. 11 

Kennedy, in a ~iarch 1968 speech at the University of Kansas, said: 
"The gross national product ••• does not include the beauty of our 

poetry or the strength of our marriages, the intelligence of our public 
debate or the integrity of our public officials. 

11 It measures neither our wit nor our courage, neither our wisdan nor 
our learning, neither our carpassion nor our devotion to our co'lmtry." 

Although Biden did not attribute the remarks to Kennedy during the 
speech, the statement was attributed to the late New York senator in the 
text of the speech given to reporters. 

The Times said reporters noticed the discrepancy regarding the source 
of the Kinnock r~rks vmen Biden's canpaign officials played a 
videotape of an Aug. 14 speech showing that Biden did credit Kinnock. 

Biden has insisted that he neglected to credit Kinnock only once, 
during the Iowa State Fair debate. But the Times said he again failed to 
credit Kinnock in an Aug. 26th interview taped by the National Education 
Ai;;i;:0r.i,1,tion . 



Biden, in the NFA tape, said "I was thinking to myself \l.hy was it 
that I was first person, the first Biden to in probably a thousand 
generations to get to go to university and to law school. ••• Was it 
because our mothers and fathers were not as snart as we were?." 

In his passage, Kinnock asked, "Why am I the first Kinnock in a 
thousand generations to be able to get to university ••• was it because 
our predecessors were so thick?" 

Biden, chainnan of the Senate Judiciary C'.cmnittee, presided Tuesday 
over Senate hearings on the nanination of Judge Robert Bork to the 
Suprene Court, and could not be reached for cannent, a spokesman for his 
canpaign said. 

AP-NY-09-16-87 0707.EDI' 



Bork Faces Further Qlestioning 
WAS-IIN:TICN (AP) Robert H. Bork, answering senators who would deny 

him a Supreme Court-seat, says his critics shouldn't assune that he 
v.ould reject privacy claims, rule against minorities or end a wanan's 
right to an abortion. 

Bork's message Tuesday, the first day of his confi:rmation hearings, 
was that he's neither liberal nor conservative, but predictable only in 
his belief that judges should not create new law. 

The naninee was peppered, by friend and foe alike, with questions 
that ranged like a roadnap over his writings as a Yale Law School 
professor and his decisions as a judge on the U.S. Court of Appeals in 
Washington. When he returns Wednesday, Bork will be asked to return to 
those subjects in greater detail. 

Bork repeatedly made the point that he often opposed court decisions 
on civil rights, privacy, wcmen's rights and even abortion on grol.ll'lds 
that justices created new rights without any constitutional basis. 

"I am not be any means alone" in that view, he insisted, denying 
that he opposed basic civil rights and civil liberties. 

And Bork said he would give 11rruch car~ful thought" before 
overturning Supreme Court precedent, because "it is one thing as a 
legal theorist to criticize the reasoning of a prior decision •••• It is 
another and rrx>re serious thing altogether for a judge to ignore or 
overturn a prior decision. 11 

He told a supportor, Sen. Stran Thunmnd, R-S.C., "The law should 
not be ••• shifting every time the personnel of the Supreme Court 
changes." 

Wanen's groups fear Bork would becane the swing vote in overturning 
Roe vs. Wade, the ruling that permitted a wanan to have an abortion. 

But when Sen. Orrin Hatch, R-Utah, a Bork supporter, suggested to the 
judge that it is not certain he would vote to overturn the decision, the 
witness replied, "That is true." 

Bork told Hatch that before ruling he would first want to know 
whether a right of privacy can be derived "in sane principled fashion 
fran the Constitution." 

If not, Bork said, he would ask 
"whether this is the kind of case that should or should not be 

overruled." 
Bork testified at the televised hearings fran a table that faced the 

cannittee's 14 senators. Sitting in a row of chairs behind him were 
Bork's wife, his daughter, his two sons and a neighbor, Mary Ann 
Stewart, the widow of former Justice Potter Stewart. 

The session was held in the Senate Caucus Roan, where bright 
television lights reflected off the glass chandeliers, and where 
lobbyists stood along the marble colums. The same roan hosted the 
hearings into the Watergate scandal and the recent investigation into 
the Iran-Contra affair. 



Bork had his roughest rrrments with Sen. &!ward M. Kennedy, D-Mass., 
the two of t hem sparing over civil rights, privacy, sex discrimination 
and one~ , one-vote. 

"Your clock on civil rights seems to have stopped in 1954, 11 Kennedy 
said. He noted Bork's opposition in 1963 to portions of the landnark 
civil rights law that passed the next year. 

Bork said he has long since changed his mind about the legislation 
and feels now that the civil rights laws 

"do nuch 1IX>re good than harm. They have helped bring t he nation 
together." 

Bork also acknowledged his criticism of a Supreme Court ruling 
invalidating poll taxes, a device critics said was used to exclude 
blacks £ran voting. He said there was insufficient evidence in that case 
that the po l l tax "was applied discriminatorily. 11 

AP-NY-09-16-87 0543IDI' . 



Bork Testimony Excerpts 
WASUN::;ICN (AP) Here are excerpts fran the testirrony Tuesday at 

Senate Judiciary Cannittee confirmation hearings on President Reagan's 
nanination of appeals court Judge Robert H. Bork to fill a vacancy on 
the Supreme C.ourt: 

FCEMER PRESID.El\T GrnAID R. FCJID, 'M'lo introduced Bork: ••• I have 
known Judge Bork since the mid 1960s 'M'len he was a distinguished faculty 
rrerber of the Yale University Law School, my alma mater •••• 

~fy friendship with Robert Bork expanded during his service as 
solicitor general (1973-1977) 'M'lile I was Republican leader in the House 
of Representatives, vice president and president. For the record, he was 
unanimously confinned as solicitor general. 

Just months into the job as solicitor general, Robert Bork was faced 
with a crisis not of his making. President Nixon, during the Watergate 
investigation, ordered the disnissal of Special Prosecutor Archibald 
C.ox. Judge Bork, 'M'len thrust into a difficult situation, acted with 
integrity to preserve the continuity of both the Justice Department and 
special prosecutor's investigation. I think in retrospect that history 
has sh01.V11 that his perfonnance was in the nation's interest. 

When I became president Aug. 9, 1974, I requested that he stay on as 
solicitor general and he distinguished himself as the principal 
goverrment advocate before the Supreme C.ourt during my adninistration. 

I was especially pleased that President Reagan naninated Robert Bork 
for judge on the U.S. Circuit C.ourt of Appeals for the District of 
C.olU!Dia •••• In my opinion, Judge Bork's record on the bench has been 
exenplary •••• 

SEN. ID'IARD KEN®Y, D-Mass.: ••• Time and again, in his public 
record over nx:>re than a quarter of a century, Robert Bork has shown that 
he is hostile to the rule of law and the role of the courts in 
protecting individual liberty. He has harshly opposed, and in public, -
itching to overrule many of the great decisions of the Supreme C.ourt -
that seek to fulfill the pranise of the justice for all .Americans. 

He is instinctively biased against the claims of the average citizen, 
and in favor of concentrations of power, 'M'lether that is governnental or 
private. And in conflicts between the legislative and executive branches 
of governnent, he has repeatedly expressed a clear conterrpt for 
C.ongress, and an tmbridled trust in the power of the president •••• 

It is easy to conclude fran the public record of ~fr. Bork's published 
views that he believes wanen and blacks are second-class citizens tmder 
the C.onstitution. He even believes that in the relation to the 
executive, that menhers of C.ongress are second-class citizens. Yet, he 
is asking the Senate to confirm him •••• 

In Robert Bork's America, there is no roan at the inn for blacks, and 
no place in the C.onstitution for wanen; and in our America, there should 
be no seat on the Supreme C.ourt for Robert Bork •••• 

Ra f; her t li ;:,.!" q .a 1 ~rt ; "l.~ ,, ~""'"I 1 j ,,,;; r b :d rn:r, i:;~l"V;\ t i ve to fi 11 Justice 
(Lewis) Powell's vacancy, the president has sought to appoint an 
activist of the right, 'M'lose agenda would turn us back to the battles of 
a bitterly divided America, re-opening issues long thought to be settled 
and wounds long thought to be healed •••• 



I believe the .American people strongly reject the adninistration's 
invitation to roll back the clock and relive the rmre troubled times of 
the past. And I urge the cannittee and the Senate to reject the 
nanination of Mr. Bork. 

SFN. CRRIN HA'IOi, R-Utah: ••• I feel honored to -welcane to the 
cannittee one of the rmst qualified individuals ever naninated to be 
to serve on the United States Supreme C.ourt. His resune outstanding
law student, successful trial practioner, leading law professor, 
esteemed author and lecturer, excellenct solicitor general, and 
respected judge on the District of O:>lurbia Circuit (O:,urt) speaks for 
itself. ••• -

In light of these remarkable credentials, it is hard to tmderstand 
v.hy your nanination would generate controversy. The answer is fotmd in 
one word, v.hich is tragic in this judicial context, and that word is 
"politics." Judge Bork is experiencing the kind of innuendo and intrigue 
that usually acccnpanies the canpaign for the United States Senate •••• 
Federal judges are not politicians and ought not to be judged like 
politicians. 

Despite the lessons of Senate precedent and the O:>nstitution, and in 
spite of the political damage to the independence and integrity of the 
judiciary, we are likely to witness a bruising political canpaign before 
your nanination canes to a final vote in the Senate •••• 

We have heard too nuch recently about the so-called Saturday night 
massacre. In fact, this was one of your finest hours. You were not the 
cause of Watergate, but you were part of the solution. As a precondition 
of carrying out the president's order, you gained a cannitment that the 
investigation would go forth without further interference •••• Even 
then, you had to be convinced by Attorney General (Elliott) Richardson 
not to resign. But the evidence that your decision was correct is 
h i story, because you preserved the investigation, the president was 
later forced to resign and several others were prosecuted. And the 
perfonnance that you gave, it seems to me, deserves carmendation, not 
criticism •••• 

SEN. D~IS DEXIl'CINI, R-Ariz.: ••• I nust be satisfied that in the 
guise of v.hat you represent, and Attorney-General (Ed.vin) Meese called 
judicial restraint, that you, Judge Bork, are not a conservative 
judicial activist, bent on illl)osing your own political philosophy on the 
court and on this nation. 

It is obvious, Judge Bork, that you have an extreme intellect. Your 
experience as a lawyer, solicitor-general, as a law professor, and as a 
circuit court judge is very inpressive to anyone •••• The question is 
not v.hether I agree with you, Judge Bork, rmre often than I disagree. I 
will not prepare a scorecard of your decisions and vote according to the 
previous hit and misses that you and I make •••• This is not a game. 
There's no next-day for the loser in the Supreme O:>urt. 



The question that I will ask myself at the end of these confinnation 
hearings is whether I'm canfortable with the approach that you take in 
applying the Constitution and federal laws with the facts presented to 
you. Do I believe that, faced with the difficult decisions with 
wide-ranging inplications, that you, Judge Bork, will listen carefully 
to the argunents on both sides and then apply the appropriate law in an 
objective and unbiased way? Or will you find an intellectually 
supportable and highly articulated way to decide the case as you see fit 
and you feel it should cane out? In my opinion, we have had too many 
result-oriented Supreme Court justices •••• 

The ultimate question I rrust decide is whether I feel secure putting 
our individual liberties, freedans, and the future of our country in 
your hands. • •• 

SFN. JQ3EFH BIDEN, D-Del., chainnan of the Senate Judiciary 
Cc:mnittee: ••• The unique inportance of this nanination is, in part, 
because of the rranent in history in which canes. For I believe that a 
greater question transcends the issue of this nanination. And that 
question is: Will we retreat fran our tradition of progress, or will we 
rmve forward, continuing to expand and envelope the rights of 
individuals in a changing world which is bound bound to inpact upon 
those individuals' sense of who they are and what they can do •••• 

In the passing on this nanination to the Supreme Court, we rrust also 
pass judgment on whether or not your particular philosophy is an 
appropriate one, at this time in our history. And you are no ordinary 
naninee, judge, to your great credit •••• 

As I made clear when Senator (now White House Olief of Staff Howard) 
Baker contacted me, and when he and Attorney General Meese came to see 
me prior to your selection, ••• that. as a matter of principle, I 
continued to be deeply troubled by many of the things you had written. I 
would have been less than honest then or now to pretend otherwise ••• • 

(Following the opening statments, Biden began the questioning) 
BIDEN: ••• NCNJ, while you were living in Connecticut, that state had 

a law that made ••• it a crime for anyone, even a married couple, to use 
birth control. And you indicated that you thought that law was "nutty." 
••• Nevertheless, Connecticut, under that nutty law, prosecuted and 

. convicted a doctor, and the case finally reached the Supreme Court. The 
court said that the law violated a married couple's constitutional right 
to privacy. 

Now, you criticized this opinion in nunerous articles and speeches 
beginning in 1971 and as recently as July 26th of this year. In your 
197] article, "Neutral Princip les and Sane First Amendnent Problems, n 

you said that the right of married couples to have sexual relations 
without fear of unwanted children is no rmre worthy of constitutional 
protection by the courts than the right of public utilities to be free 
of pollution control laws •••• 

It appears to me that you're saying that the govermient has as rruch 
right to control a married couple's dec1s1on aoout choosing i. u U d v t:: o. 

child or not as that governnent has a right to control the public 
utiltity's right to pollute the air. /im I misstating your rationale 
here? 



B:RK: With due respect, Mr. Oiainnan, I think you are •••• I was 
ma.king the point that, v.here the C.Onstitution does not speak there's 
no provision in the C.Onstitution that applies to the case tnen a judge 
may not say, "I place a higher value on a marital relationship than I 
do upon an econanic freedan. 11 

••• Qice the judge begins to say econanic 
rights are m:>re inportant than marital rights or vice versa and there's 
nothing in the ••• C.Onstitution, the judge is enforcing his own rmral 
values, v.hich I ·have objected to •••• All I'm saying is that the judge 
has no way to prefer one to the other, and the matter should be left to 
the legislatures v.ho will then decide v.hich carpeting gratification or 
freedan should be placed higher •••• 

(pen i ng stat ernen t by SENATE MAJClUIY LFADER RCBERI' BYRD, . D-W. Va. : ••• 
As I have stated so many times in the past, the Senate has both the 

right and the duty to scrutinize as carefully as possible the 
individuals v.ho are naninated to serve on the Supreme C.Ourt of the 
United States. Unlike the case \\hen we consider legislation, the Senate 
has no second chance in passing on lifetime appointments. 

As an equal partner with the president iri making these appointments, 
the Senate should consider the naninee's integrity, candor, tenperament, 
experience, education, and judicial philosophy •••• 

I am not troubled that you are a conservative •••• I think that 
courts should be conservative. I happen to believe that the body in our 
constitutional system that should be liberal, if at all, is the 
legislative body in \\hich I serve •••• 

I am interested in your apparent belief in the concept of judicial 
restraint •••• You have called for judges to defer to the will of the 
people, as expressed through their elected representatives. This makes 
good sense. • •• 

(Y)ou testified in 1973 against legislation to establish an 
independent special prosecutor, despite the fact that experience shows 
that trusting the Executive to investigate itself is a reso\D'lding 
reaffinnation of the fable of the fox guarding the chicken coop. And in 
a case decided only this year, I believe you suggested that is what is 
canronly referred to as executive privilege may be delegated by the 
President to others. 

I am interested in knowing rmre about just how far your views go as 
to such delegation, because of a fear that such a view could have had a 
devasting inpact on the public's right to know, and the public's right 
to discover the abuses of Watergate and the Iran-contra affair •••• 

SEN. srncM 'rnlIPMN) (R-9::): ••• Would you please cannent on v.hat 
criteria you think inportant in deciding \\hether to reexamine past 
Supreme C.Ourt decisions. 

JUXiE :ocF.K: ••• I think precedent is in:portant. As I've explained it, 
anybody with a philosophy of original intent requires a theory of 
precedent. What would I look at? Well, I think I'd look and be 
absolutely sure that the prior decision was incorrectly decided. That is 
necessary •••• 



SEN. 'Il-1l.Jruv0-ID: ••• Do you feel a distinction should be drawn betvJeen 
your private writings and any responsibility you would have as a Supreme 
Court justice? 

JlIXiE :B::EK: As a professor, I felt free to, and indeed was encouraged 
to, engage in theoretical discussion •••• As a judge, you don't you 
cannot be as speculative ••• 

SEN. 'IH...lRMl-D: ••• Would you briefly explain to the canni ttee v.hat 
you believe is the role of a judge in interpreting the Constitution and 
the laws of this cotmtry? 

JUXiE :B::EK: ••• I think the obligation is to do the will of the 
}av.maker, if the }av.maker is Congress writing a statute or whether the 
}av.maker are the ratifying conventions of the Constitution •••• 

SEN. 'IHURtvn-ID: ••• (C)ould you give me an exan:ple of a constitutional 
decision that you would not be willing to overrule, even if you 
concluded that decision was wrong? 

JUXiE a:EK: Well, I have to include sane decisions that I don't think 
are wrong, but I wouldn't consider overruling them. I gave the exan:ple 
already of the enonnous scope of the cmrnerce clause. I think it's nuch 
too late to overrule any of that •••• 

I think I also gave the exan:ple of the legal tender cases, about 
paper money. But for exan:ple, there have been Bill of Rights cases which 
have the freedan of the press cases. 

Av.hole industry is built up around an understanding of the freedan 
of the press. It is too late to try to even if one wanted to, and I 
have no desire to, I think those cases are correct even if one wanted 
to, one sirrply could not go back and tear up the cannmications industry 
of this cotmtry •••• 



High! ights of Bork testimony 
WAS-UN'.::ITCN (UPI) Here are sane high I ights fran Supreme Court 

naninee Robert Bork's testimony in his first day of confirmation 
hearings before the Senate Judiciary u:mnittee: 

-Qi abortion: 
Bork said he believed the Supreme C.Ourt's historic 1973 Roe vs. 

Wade decision that legalized abortion had no legal basis, but he said he 
does not know what he would do if faced with the issue as a menber of 
the nation's highest bench. 

-Qi birth control and privacy: 
Bork said he believed the Supreme C.Ourt used faulty rationale in 

striking dov.n a C.Onnecticut law in 1965 barring married couples fran 
using birth control. He said there is no constitutional right to privacy 
that protects a couple's right to contraceptives. 

-Qi the ±one man, one vote' principle: 
Bork said he has criticized the Supreme C.Ourt decision that every 

citizen's vote be cotmted equally on grounds that a state should be free 
to apportion as it sees fit as long as it is rational and can be 
changed. 

Qi poll taxes: 
Bork said he thinks the Supreme C.Ourt erred in striking down a 

$1.50 poll tax that was not applied in a discriminatory fashion. He said 
it is a "decision that is hard to square with our cQn.stitutional 
history." • 

-Qi the F.qua 1 Rights .Amendnen t : 
Bork said he opposes the ERA because he believes legislatures, not 

courts, should enforce equal rights and the arnendnent would give judges 
too nuch power to make decisions that should be left to elected state 
bodies. 

-Qi racial discrimination: 
Bork said as solicitor general in the early 1970s he enforced the 

r ights of racial minorities in court and as a judge he has voted 
frequently for black plaintiffs. He said he has changed his position on 
sane of his early writings that opposed civil rights legislation in the 
1960s. 

-Qi affinnative action: 
Bork said he supports traditional affinnative action that allows 

private instutitions fo 11 r ·eachout to informminorities that 
opporttmities exist" and to identify qualified minorities for jobs, but 
he opposes affinnative action programs that require certain guidelines 
or that are made pennanent . 

-Qi overturning precedents: 
Bork assured senators he thinks prior rulings should be overturned 

only after careful thought. "A judge nust give great respect to 
precedent," he said. 
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Bork criticizes Supreme Court ruling on abortion 
WAfx-IIMTICN {UPI) Supreme Court naninee Robert Bork, issuing a 

sharp criticism of tne landnark ruling that established a constitutional 
right, called the 1973 Roe vs. Wade decision nearly devoid of "legal 
reasoning." 

In his first roW1d of confinnation testirmny before the Senate 
Judiciary Cannittee Tuesday, Bork said he did not know how he would rule 
on an abortion case if it came before him on the nation's highest bench. 
He nonetheless reiterated his previous bll.D1t criticism of the historic 
ruling. 

11Roe vs. Wade contains alrmst no legal reasoning," he said in 
response to a question fran Sen. Orrin Hatch, R-Utah, a conservative 
ally and abortion foe. 

Bork, a fonner Yale University law professor v.ho now sits on the 
U.S. Circuit Court of Appeals for the District of Collllhia, is a 
longtime critic of Roe vs. Wade, and abortion advocates have argued that 
his ascension to the high court could provide the crucial vote to return 
the 1)0\Ver to regulate abortion to the states, v.hich widely banned the 
procedure before 1973. 

Bork asserted he has not taken a public social or rmral position on 
abortion, choosing strictly to weigh the legal aspects of the question. 
Yet v.hile saying he does not know how he would rule on the issue, he 
laid out an elaborate plan Tuesday to question an attorney defending Roe 
vs. Wade. 

Bork said he would first ask the lawyer to find a right to privacy, 
the W1derpinning of the 1973 decision, in the Constitution. If W1able to 
satisfy that request, he then would ask the attorney to find a right to 
abortion. 

If W1able to satisfy · that requirement, Bork said he then would 
request argunents on v.hy the ruling, even though wrong, should not be 
overturned. 

Under questioning fran Sens. Joseph Biden, D-Del., and Edward 
Kennedy, D-~fass., Bork also rapped the Supreme Court's ruling legalizing 
birth control. 

The 60-year-old jurist said he believed the court used faulty 
rationale in striking down a Connecticut law in 1965 barring married 
couples fran using birth control. He again said there is no 
constitutional right to privacy that would protect a couple's right to 
contraceptives, 

Bork refused to make a statement about v.hether the rulings he finds 
faulty should be struck down. He assured senators that he believes prior 
decisions should be overturned only after careful consideration. 

"A judge nust give great respect to precedent," he said, 
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Ex-president supports an old friend By JO-JN HANRAHAN 
WAS-UN::rrrn (UPI) _ In an extraordinary appearance by a former 

pres ident on behalf of a Supreme Court naninee, Gerald Ford urged the 
Senate Judiciary Cannittee to approve his old friend Robert Bork for a 
seat on the high bench. 

Speaking with scarcely a smile and in the flat Midwestern tones 
familiar to millions of Americans, Ford said Tuesday he agreed with the 
assessment of retired Chief Justice Warrren Burger that the conservative 
Bork, now a judge on the U.S. Circuit Court of Appeals for the District 
of Coh.1rhia, may be "the most qualified naninee for the Supreme C.ourt 
in more than half a century. 11 

Ford, who established many precedents when he succeeded a vice 
president and then a president who resigned in disgrace, is the first 
ex-chief executive ever to introduce a Supreme C.ourt naninee to a Senate 
cam1ittee, according to Senate historian Richard Baker. 

His appearance at the outset of Bork's confinnation proceedings 
indicated the extent to which Republicans are pushing the nanination in 
the face of bitter political argunents over the judge's views on civil 
rights and other issues. 

Ford, 74, generally has been out of the political spotlight since 
his defeat by Darocrat Jimny Carter in 1976 a defeat blamed in part on 
his pardoning of his predecessor, Richard Nixon, for any possible 
Watergate crimes. 

"We miss you here in Washington •••• Both sides of the aisle miss 
you, 11 said Judiciary C.armi ttee Oiainnan Joseph Biden, D-Del., in 
welcaning the witness. 

Ford, who spent 25 years in the House and rose to the position of 
Republican leader before serving as president pro tern of the Senate by 
virture of his vice presidential role, returned the ccnpliment, saying, 

"I developed warm and treasured friendships with nemers of the Senate 
on both sides of the aisle." 

In his introduction, Ford recounted that he first met Bork in the 
1960s \Wien the naninee was a law professor at Yale University, "my alma 
mater." Ford said he grew to know Bork as a friend when he became vice 
president and Bork became the Justice Department's solicitor general. 

In that role, Bork followed Nixon's order to fire Archibald Cox as 
Watergate special prosecutor after Attorney General Elliot Richardson 
and his deputy, William Ruckelshaus, quit rather than do so in what came 
to be known as the 1973 "Saturday Night Massacre." 

Recognizing the issue as sanething sure to cane up at Bork's 
confinnation hearings, Ford termed the matter Tuesday "a crisis not of 
his making." 

"Judge Bork, when pressed into a difficult situation, acted with 
integrity to preserve the continuity of both the Justice Department and 
the special prosecutor's investigation," he declared. "I think, in 
retrospect, that history has shown his pefonnance was in the national 
interest." 

Ford has experience in Supreme Court controversy. As a congressman 
after the Senate's 1970 rejection of Nixon's naninee G. ~Ia~?old 
Carswell, he led an unsuccessful effort to irrpeach the liberal Justice 
William 0. Douglas. 



\vhen Sen. Dennis DeConcini, D-Ariz., asked Ford briefly Tuesday 
about his familiarity with Bork's legal views, Ford said he had read 
scrre of the judge's decisions and synopses of his published articles by 
supporters and opponents. 

Although the fonner president twice suggested he could stay to 
answer rrore questions or othetwise contribute to the proceedings, Biden 
dismissed him by responding that he nust have a busy schedule. 

Ford attained the vice presidency vmen Spiro AgnfN.I resigned after 
pleading no contest in October 1973 to a tax charge stemning fran a 
federal bribery investigation. When the Watergate scandal led to Nixon's 
resignation Aug. 9, 1974, the Nebraska native fotmd himself the nation's 
38th president. 
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Senate gets right dCJIM'l to business with Bork By JUDI HASs:N 
WAS-IIr-GICN (UPI) Senators have wasted little time in reaching the 

heart of Robert BorkTs politically charged confinnation hearings, 
grilling the Supreme C.ourt naninee on issues such as abortion, race and 
the right to privacy. 

In vmat has shaped up as the biggest battle in years over a 
prospective menber of the nation's highest court, Bork already has been 
called to defend his 25-year record as an arch-conservative legal 
scholar and federal judge. 

The 60-year-old jurist was sllIJIX)ned today for a second ro\llld of 
testimony before the Senate Judiciary C.armittee, v.here his opponents 
challenged him ferociously in an opening session that drew a large crO\VCl 
and live television. 

Today Sen. Howard Metzenbaun, D-0-iio, was expected to question 
Bork's role as President Nixon's solicitor general vmo fired Watergate 
special prosecutor Archibald C.ox in the 1973 "Saturday Night 
Massacre, 11 but Tuesday, quest ions focused firmly on judicial areas in 
which opponents say his views are extreme. 

Responding to such concerns, Bork assured those v.ho fear he would 
try to overturn key civil rights rulings that he would not seek to 
reject prior court decisions without considering the consequences 
seriously. 

" It is one thing as a legal theorist to criticize the reasoning of 
a prior decision, even to criticize it severely, as I have done," he 
said. "It is another and rmre serious thing altogether for a judge to 
ignore or overturn a prior decision. That requires 1I11ch careful 
thought." 

At the same time, Bork repeated his view that the Supreme C.ourt's 
historic 1973 Roe v. Wade ruling legalizing abortion was wrongly 
decided, though he said he did not knowvmat he would do if faced with 
the i ssue as one of the nine justices. q,ponents ma intain Bork would 
vote to overturn the ruling. 

"Roe vs. Wade contains alrmst no legal reasoning," Bork asserted 
in response to questions fran conservative Sen. Orr in Hatch, R-Utah, an 
abor t ion foe. 

In other bold declarations, Bork said the Supreme C.ourt wrongly 
decided cases that abolished the poll tax and inposed a "one~, 
one-vote" theory requiring every American's vote to be co,mted equally. 

· He a l so reiterated his opposition to the Equal Rights lmendnent on 
grounds that it places decision-making power with judges instead of with 
state legislatures. 

Bork said he has changed his position of the 1960s, however, in 
'M1ich he opposed civil rights legislation arguing that goverrment should 
not in:pose such will on individuals. 

Qnmi ttee Oiainnan Joseph Biden of Delaware, a Bork opponent vmose 
hand l ing of the confinnation process is hanging over his 1988 Dermcratic 
pres idential canpaign, opened Tuesday's hearing by noting Bork was "no 
ordinary naninee" and pranising a thorough review of the judge's 

Biden began by focusing on a 1965 Supreme C.ourt decision that 
struck down C.onnecticut's law barring married couples fran obtaining 
contraceptives. 



Bork contends the high court used inproper reasoning in deciding 
that a right to privacy protects a couple's right to birth control, and 
though he conceded Tuesday he did not know what argunent he would have 
used, "I am by no means alone: a lot of people, including justices, 
have criticized this opinion." 

Sen. Edward Kennedy, D-Mass., another Bork opponent, lar:rbasted Bork 
in an opening statement, saying the fonner Yale University law professor 
who has sat for five years on the U.S. Circuit C.ourt of Appeals for the 
District of C.olurhia "is publicly itching to overrule many of the great 
decisions of the Supreme C.ourt that seek to fulfill the pranise of 
justice for all Americans." 

11 In Robert Bork' s America, there is no roan at the inn for b 1 acks 
and no place in the C.Onst i tut ion for wanen, 11 Kennedy said, meeting 
Bork's inpassive stare. "And in our America, there should be no seat on 
the Supreme C.Ourt for Robert Bork." 

Supporters, including Hatch, imnediately accused opponents such as 
Kennedy of politicizing the process. Sen. Gordon 1-h.rlphrey, R-N.H., said, 

"The charges against Judge Bork are the worst infestation of politics I 
have seen." 

At a social event Tuesday night, President Reagan told Justice 
Byron White that Bork was doing fine but was "up against a bunch of 
bush-leaguers." 

Ralph Neas, director of the Leadership C.onference on Civil Rights, 
defended the opposing senators, saying they had let Bork "speak for 
him.self" Tuesday. 

"What they are doing is dramatizing the real-life consequences if 
Robert Bork is confinned and how we would reopen all of these decisions 
which roost Americans think are settled law," Neas said. 

Bork was introduced to the Senate carmittee Tuesday by Gerald Ford 
in an unprecedented appearance by a fonner president on behalf of a 
Supreme C.Ourt naninee, indicating the strong Republican desire to win 
con£ innat ion. 

Ford told the panel that Bork, as solicitor general, was "faced 
with a crisis not of his making" v.hen Nixon ordered him to fire C.ox 
Oct. 20, 1973. Attorney General Elliot Richardson and his deputy, 
William Ruckelshaus, had resigned rather than do so, but Richardson 
recently spoke out in defense of Bork. 

"Judge Bork, v.hen thrust into a difficult situation, acted with 
integrity to preserve the continuity of both the Justice Department and 
the special prosecutor's investigation," declared Ford. "I think in 
retrospect that history has shown that his perfonnance was in the 
nation's interest." ' 
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Mississippians protest Bork confirmation 
By United Press International 

State Rep. Robert Clark of Ebenezer joined small groups of 
legislators, ministers, and civil rights leaders across the state 
Tuesday in protesting the confirmation of Judge Robert Bork to the 
Supreme Court. 

Clark, the first black seated in the Legislature since 
Reconstruction, wondered "what would happen to this country if this man 
is seated on the U.S. Supreme Court? 

"He is anti-human. He does not believe the courts should do 
anything to help human beings," Clark charged during a small protest in 
front of the federal courthouse in downtown Jackson. 

Similar protests were scheduled at federal courthouses in 
Greenville, Hattiesburg, Meridian, Clarksdale, Biloxi, Aberdeen, and 
Oxford. The protests were called to coincide with the Senate Judiciary 
Committee ' s opening of confirmation hearings. 

Rims Barber, state project director for the Chldren's Defense Fund, 
called Bork the "most uniquely unqualified" choice for the nation's 
highest court. 

Hilary Chiz, executive director of the American Civil Liberties 
Union in Mississippi, said most of those who attended the Jackson rally 
were representatives of natioinal organizations opposing Bork's 
confirmation. 

The group operates loosely under the name National Alliance for 
Justice, he said. 

The group called on Sens. John Stennis and Thad Cochran to oppose 
Bork's confirmation. Stennis said has said he is undecided, while 
Cochran says he will side with President Reagan's nomination. 

About 13 people gathered at Oxford, held hands, prayed and sang 
"We Shall Overcome." 

Leonard McClellan, an attorney with North Mississippi Rural Legal 
Services, said Bork's nomination would be devastating to Mississippians. 

"His views have been well laid out," McClellan said. "He's made 
no beef about the fact that he does not believe in individual rights." 
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Groups mount campaign in support of Bork 
DES MOINES, Iowa (UPI) Saying Supreme Court nominee Robert Bork 

has been unfairly criticized as a "right wing lunatic" , an anti 
abortion group joined members of a Des Moines evangelical church to 
lobby for his confirmation. 

Sarah Leslie, president of the Iowa Right to Life Committee, and 
Richard Hardy, business administrator of the First Assembly of God, 
announced Tuesday they will urge Iowa Sens. Charles Grassley and Tom 
Harkin to keep an open mind on the appointment of the District of 
Columbia appeals court judge. 

The Senate Judiciary Committee Tuesday began hearings on the Bork 
appointment to succeed retiring Justice Lewis Powell. 

Opponents charge Bork's ideology goes against the mainstream of 
public opinion and his confirmation should be denied because it would 
have a devastating effect on civil liberties. 

Hardy said he will urge the Iowa senators and the Senate panel to 
"refrain from setting the precedent of confirming a justice based on 

partisan politics and political ideologies." 
He said he believes comments made Monday in Des Moines by the Iowa 

Women's Political Caucus and representatives of 16 other groups were 
unfair. 

"Discussions as have been presented in yesterday's press 
conference and through the media, which present Judge Bork as some sort 
of right wing lunatic on the fringes of legal thought are totally 
out of order and have no basis of fact," Hardy told a Des Moines 
news conference. "He is extremely well qualified." 

"Why was such a man so eminently qualified in 1982 to sit on the 
Court of Appeals and yet so unqualified to sit on the Supreme Court in 
1987?," he asked. "No one to date has stated why Robert Bork is · 
unqualified." 

Leslie said her anti-abortion group does not know what Bork's 
position is on abortion, but it supports his confirmation because he has 

"demonstrated a restrained judicial philosophy based on the bedrock of 
the Constitution, rather than the winds of public opinion." 

"We can assume that Judge Bork will give an objective and 
reasonable interpretation of the law on any abortion question that comes 
before him," Leslie said. "Judge Bork is an eminently qualified jurist 
of the highest caliber." 

Grassley and Harkin Monday said they will remain neutral on the 
Bork appointment and will wait until after the Senate hearings to decide 
whether he should be confirmed. 

However, Grassley, member of the Judiciary Committee, has also said 
unless there is evidence Bork has violated judicial ethics, he will 
probably support him. 
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( ariz) 
DeConcini uncertain on Bork and privacy, downplays alcohol-abuse angle 
By PHILIP J. GARCIA , 

WASHINGTON (UPI) Sen. Dennis DeConcini, D-Ariz., undecided on 
supporting Supreme Court nominee Judge Robert Bork, said Tuesday that 
while Bork presented himself "fairly well," his initial appearance did 
not erase serious questions. 

DeConcini, in a brief interview during an afternoon break on the 
first day of confirmation hearings before the Senate Judiciary 
Committee, also said he did not intend to question Bork about an alleged 
drinking problem. 

On Monday, the Phoenix Gazette quoted DeConcini saying that he 
might bring up the issue during the hearings. On Tuesday, the Cleveland 
Plain Dealer reported that a confidential FBI report on Bork raised 
questions about alcohol consumption. 

"I'm satisfied that, based on the FBI analysis, that the rumor, or 
the inference that came to my attention, was certainly one that was an 
exception," DeConcini said in a sunlit hallway away from the glare of 
klieg lights in the nearby Senate Caucus Room. 

"At this time, I don't intend to ask any questions about it," 
DeConcini added. In his opening statement, DeConcini told Bork that he 
would base his decision on "your ability, your experience, your 
temperment, your integrity." But he warned Bork that he must not be a 
"conservative judicial activist" if he hoped to sit on the high 

court. 
"I must be satisfied that, in the guise of what you represent and 

Attorney General (Edwin) Meese (III) calls judicial restraint, that you, 
Judge Bork, are not a conservative judicial activist, bent on imposing 
your own political philosophy on the court and on this nation," 
DeConcini said. 

DeConcini said he'd be opposed to any nominee who sought "to 
ignore the precedents of the court and lead it in a radically new 
direction." 

In his closing remark, DeConcini said, "The ultimate question that 
I must decide is whether I feel secure putting our individual liberties, 
freedoms, and the future of our country, in your hands." 

Bork, in his opening statement Tuesday afternoon, sought to assure 
committee members that he was a mainstream thinker on American 
jurisprudence. 

He said a judge "must give great respect to precedent." He said 
it was one thing to criticize the reasoning of a prior court decision 
but "another and more serious thing altogether for a judge to ignore or 
overturn a prior decision." 

DeConcini, along with Sens. Howell Heflin, D-Ala., and Arlen 
Specter, R-Pa., are widely considered as the uncommitted members of the 
14-member Se11 a +P ,J11r'iiC"ir1r n.::i'OPl . 

"Well, I think he's presented himself fairly well_ I was not 
satisfied by any means with his response to Sen. (Joseph) Biden's 
questions on privacy and I intend to pursue them if other Senators 
don't," DeConcini said. 



"But it's early in and I still have a lot of questions. I haven't 
concluded how I'm going to vote," DeConcini added. 

Biden, D-Del., is chairman of the committee and is presiding over 
the hearings, which are expected to continue for several days. 

While Democratic leaders have said the nomination will be forwarded 
to the Senate floor no matter how the committee votes, the Judiciary 
panel's vote is expected to influence floor debate. 

Democrats, who control the Senate, have an 8-6 advantage on the 
panel. 

upi 09-15-87 09:38 ppd 



Wed 16-Sep-87 0:29 EDT 
Subject: BORK 
Mail Id: Rodota 

Robertson to declare candidacy 
By PAT SCALES 

CHESAPEAKE, Va. (UPI) Television evangelist Pat Robertson, armed 
with a mountain of petitions urging him to campaign for the White House, 
says that next month he'll officially enter the race for the 1988 
Republican presidential nomination . 

•.• He did not say whether he supported the confirmation of 
Judge Robert Bork to the Supreme Court, but noted, "I think the 
people who are supporting me are quite concerned about judicial 
activism." 

Robertson suggested his followers would likely prefer someone who 
is a "strict constitutional constructionist" as Bork is perceived to 
be. Congressional hearings began Tuesday on Bork's nomination • 

, · . ...... .. 



By HENRY J. R.FS<E UPI Supreme C.ourt Reporter 
WAS-JIK;ICN (UPI) Supreme C.ourt naninee Robert Bork, seeking to 

quell fears he would-upset decades of Supreme C.ourt rulings, said 
Tuesday he would not vote lightly to overturn decisions, but he sharply 
criticized rulings establishing a right to abortion. 

~ening 'M1at could be a titanic struggle over the meaning and 
practice of the C.onstitution, Bork, 60, said in his opening statement to 
the Senate Judiciary Cannittee's confinnation hearings that a judge 
"rrust give great respect to precedent." 

"It is one thing as a legal theorist to criticize the reasoning of 
a prior decision, even to criticize it severely, as I have done," he 
said. 11 It is another and roore serious thing al together for a judge to 
ignore or overturn a prior decision. 11 

Nonetheless, under questioning Bork defended his criticism of 
Supreme C.ourt rulings establishing a right to privacy, the basis of a 
wcman's right to abortion established in the historic 1973 Roe vs. Wade 
case and the right of citizens to have access to birth control. 

"Roe vs. Wade contains alroost no legal reasoning," he said in 
response to questions. ~ponents have charged Bork would vote to 
overturn the ruling, but Bork said he did not kncr.v what he would do if 
in that position. 

The opening statement fran the federal appeals court judge and 
former Yale Law School professor, delivered in his deep professorial 
tones, came after carrnittee menbers praised and attacked Bork in words 
that ensured a bruising examination of his conservative views. 

The stakes in the nanination for the Reagan adninistration are so 
high that in an unprecedented IIX)Ve, fonner President Gerald Ford 
presented Bork to the coomittee with high praise. Bork is scheduled to 
return Wednesday. · 

However, Sen. Sam Nunn, D--Ga., frustrated by a <XF-led filibuster 
on a defense bill, threatened Tuesday night to refuse to block 
continuation of the confinnation hearings unless the filibuster ended. 
Senate Republicans reached~ agreement on the dispute late Tuesday 
night, clearing the way for the hearings to continue uninterrupted • 

. In his statement, Bork whose wife, Mary Ellen, and three adult 
children sat through the hearings stopped short of pledging total 
adherence to legal precedent, noting that the nation's highest court has 
overturned rulings in areas such as desegregation, as the court did in 
the lanc:tnark 1954 Brcr.vn vs. Board of &rucation decision. 

Bork has been attacked for his criticism of rulings in such areas 
as abortion rights and affinnative action because he bas said the 
C.Onstitution does not specifically provide the legal foundation for such 
rights. Tuesday, he said: 

"My philosophy of judging is neither 1 iberal nor conservative. It 
is sirrply a philosophy of judging which gives the C.Onstitution a full 
and fair interpretation but, where the C.Onstitution is silent, leaves 
the policy struggles to C.Ongress, the president, the legislatures and 
executives of the 50 states and the American people." 

Sen. Joseph Biden, D-Del., chainnan of the Judiciary L.amn ttee arm 
a presidential candidate, told Bork he was "no ordinary naninee" an 
assessment to which the judge nodded slightly and smiled and described 
him as the "leading proponent of a provocative constitutional 
philosophy." 



But Senate Democratic leader Robert Byrd of West Virginia, a 
ccmnittee merrber who said he still is undecided on the nanination, told 
Bork, "It doesn't bother me you are a conservative; I 'm a 
conservative." 

The first questions, fran Biden, focused on a 1965 Supreme C.ourt 
decision striking dc,.vn a C.Onnecticut law banning rmrried couples fran 
using birth control. Bork has said, and did so again Tuesday, that the 
h igh court used the wrong reasoning in its ruling. 

He did not say married couples do not have a constitutional right 
to use birth control but said the court in:properly relied on a right to 
privacy not specifically stated in the Constitution to throw out the 
1~. - -

"What I objected to was the way in which this right to privacy was 
created," he said. 

Biden then asked, "Does a state legislative body or any 
legislative body have the right to pass a law telling rmrried couples 
that behind their bedroan door that they can or carmot use birth 
control?" 

Bork since 1982 a judge on the U.S. C.Ourt of Appeals of the 
District-of C.OltllDia responded that he had never decided such a case 
but declared the right to privacy should not have been used in ruling 
against the state. 

"I am by no means alone. A lot of people, including justices, have 
criticized this opinion," he said. 

Bork also said he did not agree with the Supreme C.Ourt's reasoning 
in a 1943 ruling that threw out an Cldahana law al lowing the 
sterilization of people convicted of certain crimes again because the 
right to privacy is not a specific part of the C.onstitution. 

The right to privacy theme and Bork's criticism of civil rights 
laws was picked up by Sen. Edward Kennedy, D-Mass., who suggested that 
in Bork's world, "Individuals would have precious few rights." 

Under questioning fran Sen. Orrin Hatch, R-Utah, Bork said he 
didn't know how he would decide a case dealing with the right to 
abortion. 

President Reagan naninated the conservative jurist on July 1 to 
replace retired Justice Lewis Powell. Bork, 60, is expected to remain at 
the green felt-covered witness table until week's end. 

Bork's bearded countenance was virtually in:passive as carmittee 
rnerrbers described him in their opening statements as a thoughtful, 
erudite author and judge or hinted darkly that he harbored 
Mephistophelean intentions for American jurisprudence. 
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~•~~!'. S~Y2 H!: ~!'J!'-!': TRY WHOL.ESf1~E OVERTURN OF PAST CQ~R: DEC:IS!ONS 
S=ri?pc How~rd New~ Service 
R=lcazc date: 9-16-87 

(First lead writethru; ineludes later testiMony by Bork) 

!?y !"".'lP.Y CE:IBEL 
S:::ripps Howard News Service 

WASH!NGT'JN _ Su~rem~ Court nominee Robert Bork sou~ht to assure 
S€~ators T:.icsday t~at, if confirmed, he will not make a wholesale 
attempt to overturn decisions he has criticized in the past. 

''O·✓ e·rr~li:-: g shc,:.ild be do:-.e sparir-,gly ar-,d cautiously,'' he told the 
Se~ate Judiciary CoMmittee on the first day of the politic•ll~charged 
hc~rings on hie =onfirm~tion. 

''Respe~t for precedent i~ p~rt of the great tradition . of ~ur _ law, 
j uct as is fi~c!ity to the intent of those who ratified the· C~nstitution 
and enacted our st~tutes,'' he caid. ''It simply is too la~e to 30 
ba=k and tear up'' the bOdy of law built up around broad court 
i:-:te1:~pretatic•l";!::. cf the Cor,stituti:,r,'s cc,mrncrce claus~, allc,wir,g the 
fc~cr~l £=v~rnm=~t to regulatE interstate business~ he said. 

~rc~~=~-~f- t~c-~rc=~ c~!:.ez are a~other area in which he ~aid ''it 
i: t=~•!~t='' f:~ ~~j~r ch~n~c= in S~prcmo Court ruling=. He ~aid he 
':~i-:-.! •. ~. th=~= =C!zc= ~a\·c b:?cr-, Ct!'cidcd cc;r~c::tl>' ~r,d _ ::c•~;t~ .. ~~"'Y tct his 
!37! =t~tc~c~t th~t c~~=tit~tic~~! ~rc~cction s~ould be ~ffordcd only to 
"e~:;:,!i=it!y p.:,liti=al" ~;:,ecc~ _ he l",c,111 t:::::!ieve~ a:--tit;ti:::, lite:--ary, 
==i= ~tific ~~ ~ ~~r~l thQ~;~t dc=crvo ~rotccti~n, too. 

P.=.! ~c.:! ~==l:"t c•"';!"-:::~ ... ar·c~~ c.1f ~ctt!ed pr ... ccc=e':',t, Bc1rk caid, '' ! dc:r-1' t 
kno~ if cth=r :::at;e~ are up for ~r ~bc er not.'' 

P.~.-:~.i-= ==·~!"'t dc=:izi:::~;!Z B::::-.. J~ ?-:~~ =~iti::i::ed is a 1'3S5 rt..tli~•Q 
c~-t=.=!:.=~i ·.--.;; ~~c r·i;h't .:,f p~·iv~=J''• 

~=·~"' ! t ~~.i:! : ·.~c==~:,· ~c ~till dic~;!""e:?c ~Jit!; the~~=.~,' the lc.1-tc J ~!~ti=e 
Willi~~ C. ~=~~lac dc:--ivcd ''thi= u~struct~rcd, undefined ~ i~~t'' th~t 
w~= uced t~ =tri~c dow~ a Con~ccticut lQw making contrace?tion a crime 

B·.:t Bc,~~ k s:-. i = " c. l -:·t c,_f pcc,p ! e, ' ' i r,c l 1.:= i r ,g S u preme Cc,urt 
.j'.:~": :. =~!:, h.:: .·c :: ·:-- i"ti=i=c::! that r c.:.~,::~:i~.~ ~~i= ''t~e!"'C r;1c:1.1· t:e:- .:,tt-:~t" 
r .::.ti ~~c.!~='' f o ~ rc~=~in; the sc.me out=o m~. 

!f ~~ :-.~: Yti o~ c~=c were t c c.ri== c~!!i~; fer !:re ~= interpretation, 
E::,:~1: c.:tid ~c v;:::,:.:l= ..1!::.!: t~e la1-1ycr: '' Ci!lr, y:·1.1 derive a right c,f privi!lcy 
i':"; =-::·:-;;= ;: ~"i ':"'"; =i;::!== f=.~?-:i:::·r: ft"c1r.~ the Cct~i~tit :~tic1r-: ~c:, I car-, !<.r-,c,w \·:here ye,~ 
5ot it c.~= ~~~ t o ap~!y it''' 

!f :-::,t, E'::: :-" k caid he WC•Llld a~~~ if ~pecific CC=l":5tit1.ttior,al 
prot€=ti c nc e x i=t for abcrti o~ or if tha l3~=rn3rk !973 dcci~ion making 
abortion c priv.:tt~ =hoi=e ''i~ the ki~d of =a=e that should ~ot be 

nckcd ~~~ut hie v i e w~ o~ affirrn.:i.tive a ct ion to remndy nr e~~~• 
£ffc=t= of p~=t ~iccrimi~.::.tic~, Berk ~~ i= he c~pport= pro grams that 
r= a =!'-. ::,:.: t ar,:j ir.f::·r :o r.~i:-,::,ritic= ,:,f c~pc,ct :.triities .. md th.:tt he "nc,uldr:•t 
h.::. •.-c r,:i:-:=== p~·cf'crcr.ti.:i.! tre.:1tr:~cmt for a time tc brir-,; t::lacl:s ar:d other 

-~rua:l-



. . . 

He also r~stated his objections to Supreme C~~~t d~=i=i~~= ~~ti~; 
!::ack '•0 year~ th.:i.t =tr·.tc!< :::!cwn r..\Ci,j,ll:,• rQ~trictive ;-~~l c='::-.'::::! 
= ·: :vC?r:a~,ts, e!:,tabli~~ed 'the '' : .-r.~ :.-:4\~,, ·':Y".e ,., ,:,t~•' ;::ri':'"".c:i~:~ ~ ·.,;d =.-&;·.-... ·.:::-!: 
=-=•~'Jl'"J 'Jir;i:--,i.:\' = pol! t~}<. !~, c~=h i ·t;=,";'3;~.::c, ?-:Q -::.:1i:!, :~~ S ·~: ;: ·.·=:.:~ !: ·: ·;.:· '; 
·.:=cd fl.:n·Jed rease:riir:g r :e:t prc,p<.:rly ':"'-:: ·: .t~d ir, t~c C:·r :=.tit •.: ':i: :':. !:': ;·'.·. 
~l=~ ~~id ~c be!iov~= the !~t~ Amon:::!Ll=nt'= ~q~~l p~~t==ti: ~ =!=~=~ 

:::!ifferencas are involvod. 
Bork also reitar.:i.ted his opposition to th~ ~':"'-::p-:::~d 

P.r,~~r,dr,1~~:t .:lr-,d a~!(ed ~1~het?'-:ar d~ci~i ·:!"".~ .: :r1 t~o ~'r'=.:.-...<&;~;~~r"":~ 

be made by judges. 
••~y cbjecticn to ERA is esoentially the :ame ~~ my 

____ , .; - """1 4".; --. 
- · :-- ,.. ... - _, oi • - •• 

!::alancod-b~:::!gct ~mcndmont,'' he =.:i.id. ' ' I thi ~ !< Co~;r~== ~n~ t~= ~~.:;~= 

legislatures should ~~ke all the d:ci=io~s =~ wcmen in =-=~~.:;t ~~~~) 

~ni~ox tcil=t~.'' 
Bc,r!t, 50, a fec:!er~l appeal~ co1..:rt j•.:d;::? .:\r.c f.::,r~.~ =r Y.:1lc !.:; : J ==!--.::, : . ! 

teach~r, -:tppe~~"cd ~"~!~Hed at"":d .. ~rof=-~~ori-:l! C:.~~" ir1g :,1c,r~ t?-.~ ~,.. ~h -.· ... =~ ~: '..::-"'= 
of que~tioning. He joked on =cc~~ion ~nd .:i.n:w::?r=d =t !=~;t~ ~ft=':"~=! ~ ; 
~=zl!r~d by Cc:r.1ri1ittc:? Chai~"r;1=.i"", J=·c ~id~~~;, D - ~=!., ~h~-t ''~~ :.: :: !!~.:::= ..:.: -- :: 
rr:ea~,t fc,r ser-,atc;r~, r,c,t 'fc:r' y::r !.!. ' ' Be~ ~< i=, ~,i=~l:, !~~. :•.,; · ..... , i :'"• !=;;:, ! 
circle~ as a lo~di~; ccn=arv~tivo t~==ri=t ~h==~ pr=lifi: ~~~ 
provccative writing=. h~ve b~::?n ~~tly dobc:lted f~r a q~.:; r t=~-==~t ~~y. 
P':"'~~idcnt Rca~=n ~~~~~ hi= !~!y 1 tc t~c v.:\==~ =Y =r ==t=d 
r~tirement of J~~tico Lcwi5 Powell, .:\ =win; v e t= ~n =~=h 
=ffirmative acticn anc:! abortic~. 

'- .. , • • &,... -
-✓ 

Bork's selection ~obili=Qd i ~tcrc~t ;roup= acrc~5 the i~=c!:;i=.:1! 
~p~ctrum ~n= has !:~on~~~ cc=~=i~~ ~f t~a fi~=t ~~lti~i!!i~~ - ~=l!~ .
lobbying c~mpai;n i~ Su?reme Cou':"'t hi~t=ry. Grou?= c~ the ri;~t .::~= 
have prcdict~d that Ec,rk ,..,0 1.:l= !:::.? ~·:i!li~;; te: "r·: ·l! ==·=!< t~:. =!:=! : " 
~cores of Supreme Court =eci~io~s. 

Bork is to contin~a t~stifyi~; w~~~~~=~Y ~=f~r~ the =~~~!~ t 2 =, 
~hich has set a t~ntative vcte on Cct. 1. 

Senate Democratic le~der R~bcr~ By~d cf Wo=t Vir;i~i~ =~i~ 
rg;ardless of how the Judiciary Ccmmittee v=tcs ~~ the Berk ~cmi~aticn, 
ho'll bring it up for consider~ticn by t~~ full Sonat~. 

''That nomination will not be killed by the J~di=i~ry C=mmittoc,'' 
h::! zaid. '' I wc1nt the Senata to h.3ve it~ ::..ay on J!_::!;o !:),:-~·!<' = 
nomination.'' ~ • ... ,"' . 

! _, ' . 

(!"1.:iry Deibel . c:overs the Supreme Court for Scripps Hc~·J.:\rd !'Jei,,,s 
Serxicc~ > .. • .: \: . .. 

SHNS. 
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LaRouche lashes Bork, Biden 
By TIM SANDLER 

CONCORD, N.H. (UPI) Calling the Senate hearings on the nomination 
of Judge Robert Bork to-the U.S. Supreme Court "an abomination," 
political extremist Lyndon LaRouche Tuesday labeled Bork and his key 
opponent "two evils." 

LaRouche said neither Bork nor Senate Judiciary Chairman Joseph 
Biden, D-Del., "will ever understand the rights of individual 
persons." 

"In this case you've got two guys fighting each other and neither 
is the right side. Bork is no good and the people who are attacking him 
are no good," LaRouche said at a news conference where he announced his 
strategy for winning the Democratic presidential primary in New 
Hampshire. 

Bork, a U.S. Circuit Court of Appeals judge, is President Reagan's 
nomination for the replacement of retiring Justice Lewis Powell. 

In addition to chairing the Senate committee that is hearing Bork's 
nomination, Biden is a Democratic presidential candidate. "I think 
these (Bork and Biden) are two evils of the so called right and left," 
LaRouche said. 

Flanked by body guards and supporters, LaRouche criticized Biden's 
handling of the hearings, which began Tuesday, by saying the Senate 
Judiciary Committee lacks the proper focus in its questions of Bork's 
qualifications for the life-long post. 

"They are an abomination," said LaRouche of the Senate hearings. 
"Bork should be attacked, but he should be attacked from the right 

standpoint. They (committee members) look for scandal. 
"They try to find out if somebody has three sexes, you know ••• 

preferences for men, women and Russians. They want that out there . But 
they don't go at the question of the philosophy of law," LaRouche said. 

While calling Biden a political opportunist, LaRouche said Bork's 
pa~t legal opinions should not be the premier issue in the hearings . 

. "He (Bork) is indifferent to our constitutional principles of 
individual rights," LaRouche said. "I'm not concerned about decisions 
as much. I'm concerned •.. about philosophy and expressed philosophy of 
the Constitution. By the intent of the Constitution he is unqualified to 
be a federal judge." 
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Anti-Bork rally set for Birmingham Saturday 
--BIRMI NGHAM, Ala. (UPI) Alabama activists against Judge Robert 
Bork, who is in confirmation hearings in the Senate are staging a rally 
and teach-in to lobby against the jurist Saturday in Birmingham. 

The activists will target U.S. Sen. Howell Heflin, D-Ala, who is 
seen as a key vote in the confirmation, said Felicia Fontaine, state 
National Organization for Woman president. 

The rally will focus on encouraging people to write letters to 
Heflin and U.S. Sen. Richard Shelby to protest Bork's confirmation, 
which Fontaine said will be more effective than sending form letters. 

"One hand-written letter is a very powerful letter," she said. 
Fontaine said the noon rally at Kelly Ingram Park is organized by 

NOW, the Alabama New South Coalition and the Alabama Democratic 
Conference and as many as 1,000 people from throughout the state are 
expected. 
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The Bork Hearings: Day I 
THE FIRST DAY of the Bork hearings was 

useful-and promising. Once the morning 
formalities and speeches were concluded 

the members of the Judiciary Committee jumped 
in with the right kinds of questions, and Judge 
Bock gave ,straightforward and concise answers. 
Framing the questions and responses when the 
subject matter was, by and large, the minutiae of 
constitutional theory was not easy. But the dis
cuuioo was informative, which is exactly what 
waa wanted. Everybody aeemed determined, 
eve11 painfully determined, not to get into a rigid 
lran/cootra-hearing-type confrontation. 

Tbe senators avoided categorizing Judge 
&rt's decisions on the court of appeals and 
making charges based on the number of times, in 
divided cases, he found in favor of certain classes 
of plaintiffs, or certain business interests. Instead, 
the questions focused on his understanding of the 
role of courts in a democratic society and forced 
him to explain as best be couJd aome of bis more 

• ' . .... . .. . ~ ... .. . - ... ' ... ___ _ 

baffling and disturbing statements, and writings. 
The nominee was forthright in discussing specific 
cases and also his philosophy in those areas that 
are still to be clarified by the Supreme 
Court. . 

At the end of the day, some of these matters 
had been pursued better than others. Judge Bork~ 
we believe, was pretty clear in explaining his 
positions on one-man, one-vote, the poll tax and 
the Fourteenth Amendment as it applies to wom
en. Whether or not one agrees with those posi
tions, the nominee's thinking and the reasoning 
behind his views were fairly well established, 
though on none was the last wotd spoken or the 
subject exhausted. On both the civil rights legisla
tion of 1964 and the concept of privacy, the 
answers failed to satisfy, in that Judge Bork 
seems, thus far, almost unaware of what is 
troubling his serious critics. He has many more 
questions to answer on these and some as yet' 
unexplored questions. 



Judging Judge Bork 
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It's not because Judge Robert Bork is a conservative, but 
because he really isn 't. 

It's not because Bork isn't brilliant, but because he really 
is. 

It's not because Bork isn't a man of conviction, but _ 
because his convictions are so troubling. 

Troubling because with the U.S. Supreme Court in transi
tion, someone of Bork's stature and intellectual dynamism -
on the bench for the rest of his life (he's only 60) - could 
play a major role in reversing many of the advances of recent 
years, advances in individual rights, social reform and pres
ervation of human dignity. 

That's why he should not be a Supreme Court justice. 
This is not a liberal-conservative issue. A true conserva

tive - like Justice Antonin Scalia, for example, whose nomi
nation was not opposed by liberal senators - is intent on 
"conserving" the delicate balance of social and political 
forces on which a society's well-being rests. Bork's past 
decisions, public statements and writings reflect a disdain for 
safeguards which have evolved over years of judicial inter
pretation of the Constitution, a pattern of supporting the state 
when it is in conflict with the individual and a willingness to 
undo many of the decisions which are vital in the continuing 
struggle for racial and sex equality, freedom of expression, 
personal privacy and "one-man-one-vote" representation. 

All this under the umbrella of something called "original 
intent," a concept that the courts must hew to what is 
specifically mentioned in the Constitution. This arrogantly 
presupposes it 's possible to determine exactly the "intent" of 
those 55 white males who gathered in Philadelphia 200 years 
ago. It unrealistically assumes that a political document 
hammered together through a series of compromises, in an 
effort to preserve a deteriorating union of fractious states -
no matter how magnificent an accomplishment it was - can 
address itself to every issue two centuries later. 

The delegates themselve., understood this. That's whJ 
they kept much of the Constitution deliberately vague and 
ambiguous. That's why they prescribed an amendment proc
ess (which was launched a few years later with the Bill of 
Rights). And that's why they established an independent 
judiciary to offset the often wayward whims of the majority, 
expressed through the legislative and executive branches. 

That, in fact, is one reason why the Constitution they 
drafted includes a requirement that selection of Supreme 
Court justices by the president be made with "advice and 
consent" of the Senate. And why it's not only the Senate's 
right, but its duty, to put Robert Bork's nomination under the 
most rigorous scrutiny - as it will, beginning today, when 
the Senate Judiciary Committee opens hearings. 

It's quite possible, of course, that the nominee will clarify 
some posit ions he has taken, perhaps even back off from 

- •1 • ·-- ... , · • • ·. · - · n · • • - 1 ~ •~ A-ten Specter and the other ~., ,.,,,4.l•u• •. ;.., ... :- .,... .,, a ... .... "...,.; ... ...,,1,c.., t 

senators on the Judiciary Committee are obliged to be as 
open-minded as possible. But at the risk of sounding like 
hanging judges - "we'll give you a fair trial and then hang 
you" - we see the Bork nomination as ominous, and hope the 
senators have the guts to reject it. 
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9--tt:5 -~1-

What will Bork tell the Senate? 
When the confirmation process that begins today 

reaches its end, the Senate will have made a 
choice between competing doctrines of constitutional 
law. If it rejects the nomination of federal Appeals 
Court Judge Robert H. Bork, it will have said. in 
essence, that the Constitution deserves the widest 
possible interpretation. If it affirms Bork, it will have 
decided that the Constitution should be applied nar
rowly. Either way, it will have made a political deci
sion. It can't be otherwise. It shouldn't be otherwise. 

At least in part, President Reagan nominated Bork 
because he admires the judge's devotion to the the
ory of judicial restraint, which serves, handsomely 
and exclusively. the purposes of a conservative social 
agenda. Indeed, ifs often difficult to know which 
came first. the political contention that the high court 
has been too "liberal," or the judicial philosophy that 
the Constitution is not, in itself, an expansive docu
ment It's safe to assume that Bork's academic rigor 
would not allow him to embrace a theory for political 
reasons. But even so. judicial restraint is, ultimately, 
a political tool. Bork's support of strict restraint 
makes politics an indisputable part of his confirma
tion proceedings. 

The two major theories regarding the application of 
the Constitution (restraint and activism) stem from 
competing theories of "original intent" Those who 
believe that the Framers meant their work to be spe
cifically limiting think that many modem rulings have 
been too expansive. A promise of privacy, for exam
ple, does not appear in the Constitution. Therefore 
the states are free to set their own limits of the 
priviltgt of privacy. Legalizing abortion by overturn
ing state laws is the ref ore wrongheaded and worse, 
unconstitutional. Conversely, those who think the 
Constitution was written as a flexible guideline gen
erally support a wider application. The Constitution 
guarantees even those freedoms · it does not specifi
cally enumerate. Privacy is arr indivisible component 
of freedom; therefore the high court is correct to 
overturn state laws that intrude on it 

Restraint versus activism: From an academic point 

The Bork Nomination 
The Politics of Justice 

of view, it's a pretty fair fight But in practice. the 
stakes are imbalanced. A justice with a broad view of 
the Constitution need not be liberal. Retiring Justice 
Lewis Powell, who claims to have held no constitu
tional philosophy, is one example. But a justice 
with a restrictive vision of the Constitution will . inevi
tably, make rulings that consistently, if not exlusively, 

. satisfy conservative aims. Restraint is not flexible. 
and thus it cannot accommodate modern constitu
tional tests. Indeed, by stressing the pre-eminence of 
"majoritarian" law (that is. the law of elected legisla
tures). it threatens a tyranny of the majority. 

The same cannot be said for its situational oppo
site. True, judges are appointed, and thus there is . 
conflict between democratic will and judicial 
authority. But the unavoidable debates between 
courts and legislatures don·t threaten to overthrow 
democratic rule. Instead, they are both intentional 
and healthy. Moreover. judicial activism promotes no 
political o,·erview. To the contrary: the present high 
court. adjudged activist by its critics. contains seve(\ 
Republican appointees. 1 

Speaking last March, Bork said: "The American 
ideal of democracy lives in constant tension with 
the American ideal of judicial review under the Con
stitution in the service of individual liberties. . . . On 
its bicentennial, we are still arguing about how courts 
should apply the Constitution." With the start of 
Bork's confirmation hearings coming one day before 
the actual anniversary. the debate is especially 
apropos. His nomination is a partisan battle. and the 
Senate is correct to see it in those terms. The crucial 
question is whether a Bork victory will install a parti
san justice. Bork will answer that and many other 
questions during his confirmation hearings. Whether 
the Senate accepts his answer will be, either way, the 
ultimate demonstration of the politics of justice. 

\ 
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A 'Moral Consensus' 
On Abortion 

The trouble with the abortion de
bate ii that it pits two irreconcilable 
ideas against each other. Abortion is 
either the killing of children or it isn't. 
Since no compromise is poesible, each 
aide presses for total victory. 

But auppose that instead of begin
ning with the irreconcilable, we could 
start with broad consensus. Wouldn't 
that civilize the debate and improve 
the prospects for political cease-ftre? 

Gary Bauer, President Reagan's as
sistant for policy development. is con• 
vinced that it would. He thinks, more
over, that there may be an intellectual · 
basis for doing it. 

Put the issue in its usual form
should it be legal for a woman to 
choose not to take a pregnancy to 
term?-and you have pbiloaophical 
war. But try it this way: 

"'Thete is widespread agreement on 
the moral undesirability of abortion. 
Everyone believes that abortion is not 
a good thing. • • • Instead of making 
the divisive issue of legality the start• 
ing point for federal policy toward 
abortion, why not begin with the con
aensus on the moral undesirability of 
abortion?" 

That, in' summary, is the proposal 
Dinesh D'Souza, a top aide to Bauer, 
makes in a recent memorandum. · 

The proposal raises two questions. 
First, where, in politically useful 
terms, could one expect to go from 
such a starting point? Second, will the 
proposal be viewed by pro-<:hoice ad
vocates as a useful compromise or 
primarily as a ploy to gain advantage 
·for the anti-abortion partisans? 

Bauer himself seems ambivalent. 
On the one hand, be seems genu

inely dismayed that the debate baa 
degenerated into a winner-take-all 
war impinging on policy questions 
ranging from civil-rights enforcement 
to the nomination of a Supreme Court 
justice-particularly since hardly any
one can be fairly described as "pro-

&.......:-- • auunauu. 
The D'Souza memo concedes that 

the pr<><hoice side has, for now, won 
the legal battle. But, it argues, "if one 
looks at other areas of policy, one 
finds that there are a number of 
activities which are legal . which the 
aovemment nevertheless acts to dis-

· . . , ;· -·· ':~ \.~L -~.f'~U ~ A r,~t ~ ... 1.. ~1;,.,,,. 
that they are morally undesirable. 
Perhaps the best example ia amQking. 
Smoking is lep). One can even talk 
about • richt to lftlke. But that ia by 
DO D;lea,M inconsistent with ,overn
ment efforta to diacourqe people 
from smoking.• 

On the other band. the proposal is a 
bit like Iran's calling for a ceue-fire 
in the Persian Gulf (where continued 
attaclca on ahipping threaten its own 
interests) while continuing to prose
cute the land war (where Iraq is at 
the disadvantage). 

For instance, the memo suggests a 
number of actions the president could 
take to discourage abortion, actions 
ranging from education on the baz-

ants of (and alternatives to) abortion. 
to IUCh heavy-handed tactic:a M diuJ
lowing tax exemptions for abortion
related medical expenaea and fflGinl 
bills that provide fund.in1 for abor· 
tions in the Distnct of Colombia · 

The document concedes that tbe 
attack on funding would be contnner• 
aial, but insists that it atanda tbe test 
of reason. "People have a ript to 
drive, but the government does aoC 
provide them with automobilel. • • -: 
One may have an unreatricted rilbt' 
[under the First Amendment) to pro: 
duce lascivious literature without be
ing able to demand that tuplJen ,.f 
foriL• ,J 

As for the argument that to -i' 
funding for abortion is, for poor wom
en, the same as denying the right to 
abortion, the memo answers: "It ii 
wrong and perhaps even auel to: 
induce poor women to have abortions· 
and deprive them of their risht ~ 
have children by making ~bortions:. 

~ Hardly anyone 
can be fairly 
described as 
'pro-aoortion.' " 
cheaper and birth relatively more ex
pensive.• 

Bauer believes that the propodT 
might appeal to both lidel in the 
abortion debate, in that it takes no 
position on attemPta to overturn Rot 
aWadl. ·· ... 

"'What we are saying is that people 
can continue to disagree on the ~ ; 
man life bill, the Hatch amend-, 
ment-the jurisprudence. Tbeee are 
eeparate issues. What we are·propos~ 
ing is that we operate from an exist-' 
ing aocial consensus, in the abort' 
term, to take steps to reduce the' ' 
number of abortions. That ought tu· 
appeal to the pro-life people, " ' 

"But it should aiso appeal t0. 
those poesibly the majority Gf 
Americans-who say 'I'm penonall)" 
~ t" .it , ~Jt . f ... thmk. •hQnion• • 
lhould be legal.' ,;: 

"On a ecale of 1 to 10, there is • · 
agreement between the prlHife wl · 
the pro,choice groups from Point 1 to
Point 5. The cleavage opens after, 
that. But social policy ii pualped at; 
Point 1 rilbt now. . , .. 

"Where has it gotten ua? Tbe abor- . 
tion nte has not ,one down. The. 
legal issues aside, it would be ""1, 
progress-for both aides-if we 
couJd convince fewer women to bave 
abortions.•. 

Now, if Bauer and D'Souza could 
persuade the administration to do 
what it can to reduce the number of 
unwanted pregnanciea ••• 

.. 



Rowland Evans 
And Robert Novak . 
He Was Not 
Richard 
Nixon's 
Errand Boy 

Countering the new image of Judge Robert Bork 
as a judicial opportunist blinded by ambition, his 
supporters point to two events in the superheated 
days of 1973 to defend his integrity. 

First, then-solicitor general Bork responded to & 
plea that he lead President Nixon's legal defense by, 
saying he would require ac.c:esa to the White House 
tapes and must be permitted to use adverae infor
mation against his clienL Three months later, Bork. 
agreed with his boss, Attorney General Elliot Rich
ardloo. that they would resign if Nixon refuaed to 
pennit an indictment against Vice President Spiro 
A,new. 

What do these past inside events of Washington 
politica have to do with judging whether Bork's 
finely wrought constitutional phil080pby qualifies 
him for the Supreme Court? Knowing that ideology · 
alone caMot defeat Bork, his opponents have raised 
questions of character and integrity. Unwittingly, 
White House strategists have added to the ·confu
aioo by seeking to pull Bork's right-wing fangs and 
depict him a., a moderate tabby cat. 

On NBC'a "Meet the Presa" last weekend, Sen. 
Howard M. Metzenbaum, perhape the toughest 
Democratic infighter on the Judiciary Committee, 
de9cribed Bork's new problem. His confirmation 
will tum in part, said Metzenbaum, "on the ques
tion of his recanting-.:Changing his position as be 
comes up for a confirmation hearing." Another 
Bork · aitic, . Philip Kurlanct, a profesaor at the 
University of Chicago Law School, has augested 
''the Senate should not be asked to conaent to the 
appointment of both Dr. Jekyll and Mr. Hyde." 

Bork now must prove be is driven neither by 
right-wing dogmatism nor by blind ambition. Spe
ci6cally, that questions whether he was delivering. 
Nixon's laundry in 1973. Plenty of witnesses will· 
say Bork agreed to fire Archibald Cox as special 
prosecutor only after being assured that Cox's staff 
would continue the investigation. The two earlier 
incidents that year would bolster him as his own 
man. 

Acoordin!? to we!J.plJ!~--~~~,..~,n. ... .: -i:-,-~ :-':" 
June 1973 was asked by White House Chief of Staff 
AJexander Haig whether be would consider leaving 
tbe Justice Department to bead Nixon's legal de-I 
feme. 

Bork put forth two requirements: be would need 
access to the famous White House tapes; since he 
would not be the normal kind of defeoae l:'wyer, be 
also W9Uld need permission to turn adverae evi
dence against the president. When Haig said he did 
not think those conditions could be met, tbe two 
agreed Bork for the defense waa not a good idea. 
The job then went to Bolton lawyer James St. Clair. 

In September that year, Bork helped prepare the 
case against Agnew. According to friends of Bork, 
be and Richardson agreed they would have to 
resign if Nixon refused to permit an indictment of 
bis vice presidenL 

The case against Agnew was disctmed at the 
White House by the attorney general, the IOticitor 
,eneral, Haig and the president's lawyers. Agnew 
u m president was then considered a bulwark 
against the impeachment of Nixon. Two people 
praent at that meeting say Nixon'• attorneys were 
wary of the precedent aet when Richardson and 
Bork argued that Agnew could be indicted without 
beina impeached. 

As Bork and Richardson left that meeting to walk 
down the hall to the Oval Office to confer with 
Nixon, according to friends of the judge, they again 
discussed the need to resign if the president re
fused to indict. As it turned out, Nixon agreed. 

Richardson is vague on the details and feels there 
never was really much doubt about Nixon's approv
al. He told us he could not recall talking to Bork 
about resigning, but added it is "perfectly possible" 
the chat took place. As for both of them quitting, 
Richardson said "that certainly would be tbe case" 
if Nixon had not agreed. 

A month later, Richardson quit rather than fire 
Cox, and Bork assumed the attorney general's chair 
temporarily to perform that chore. His "Saturday 
Night Massacre" role, more than his judicial philos
ophy, remains the pivot of the coordinated assault 
on him by the Democratic establishment. 

Fourteen years later, it becomes necessary for 
aupporters of a distinguished jurist and legal scholar 
to recall acts of independence from the president 
who appointed him. Contrary to what the White 

_ ffou.<1C •. a1.111P.e.<1ts. hitl~ &rk "' , r.n"~""'t.iv~. 
Contr~ry to what his enemies are trying to prove, . 
he never was one of Richard Nixon's errand boys 
blinded by ambition. 

/01987, Nardi Aaaicas,.icale, lac. 
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Judge Bork: 
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Well Within the Mainstream 
The book against Robert Bork is that he ii 

-OUtaide the mainstream• ol contemporary judi
ciaJ philosophy. To locate the "'mainalream• for 
-. the bookmaken cite IUCh recent and cur• 
rent paragons as Justices Hugo Black, John: 
Harlan, Potter Stewart, Byron White, Lewis, 
Powell and John Paul Stevens. They are por• 
trayed as conservative moderates, in contrast 
to Boric the ideologue of the extreme right. 

But there is eomething wrong with this pic
ture. It is at odds with the recorded viewa of. 
these distinguished justices themaelves. 

Let's atart with J~tice Stevens. He stated 
publicly this awnmer what he bad already ex• 
pressed privately at the request ol the Ameri
can Bar Association's Judicial Selection Com
mittee, namely, that be welcomes Judge Bork's · 
nomination. Stevens went on to say, after quot• 
ing from one of Bork's opinions, that Bork's 
judicial philosophy "is consistent with the philoe
ophy you will find in opinions by Justice Stewart 
and Justice Powell and eome of the things that I 
have written.• This was hardly an off-the-cuff' 
remaric. During Stevens' years on the court he 
bas reviewed many Boric opinions and heard him 
argue many government cases as solicitor gen
eral. It cannot be squared with the extravagant 
characterizations of Bork as a throwback to the 
era of Simon Legree and Dred Scott. 

There is strong judicial evidence to aupport 
Stevens' view. Consider this list of the moderate 
justices, 10 rightly admired t,y Bork's preeent 
opponents, who dissented from the very Supreme . 
c:ourt opinions that Bork i., now being attacked, 

"His views were and are 
widely shared by justices 
and academics who are 
in the moderate center." · 
for having criticizied in his days • a law prdeaor. 
For the most part, Boric's aiticisms support what 
these moderate justices said in their dissents. 

In Ha~ t1. Vi,gi,sia, the poll tu case, the 
disaenters included Black, Harlan and Stewart. 

In Griswold fl. C:0,.NlCtnt, the contraceptive 
right~-priva<.y case, loo <lissentero t .. d;::!::'.. 
Black and Stewart. , 

In R«,. w-. which expanded the GnstllOl4 
precedent to cover IIOffle abortions, the cliaaent
era included White. Stewart, who wrote a con
curring opinion in R«, uid he joined the majori
ty only because be bowed to the majority 
precedent 1et over bia dilaent in Gri.nHld 
eeven yean earlier. 

In Kolzntbocla a Morga,,, the Puerto Rico 
.ating rights case, the dissenters included Harlan 
and Stewart. Powell, who was not appointed ll'ltif 
eeveral years later, criticizied the Mo,ga,s majori
ty• ratiaaale in Cil, of Rorw ,. U,cil«l Slalu. 

In R,,,u,141 ,. s;,,.,, the one-man, OIIM'Ote 
apportionment caae, the dissenters included 
Black and Stewart. 

In R'llff'ls ,. BaJ,u, the university racial 
quota case, the four juaticea who read Title VI 
ol the Ciw Rights Act to exclude race as an 
admissions factor included Stevens and Stewart. 
Four years earlier, Justice William 0. Douglas 
(who retired before &/,Ju) bad expreaaed the 
identical view in D,fi,,cil ,. Otugaard. Two 
years later, Stewart reiterated the same posi
tion in FtUlil#, ,. Kl""'iei. 

In RliluM a """"1, the atate action case· 
ilvalidatmg a provim m the California Constitu
tion guaranteeing the freecbn to aell property, the 
dissenters ilc:luded Black. Harlan and Stewart. 

In Alln ,. Wript. the Supreme Court. with 
Powell and White coocurring, cited Judge 
Boric's currently criticiied disaent on standing 
to sue in Va"'1n Jagt ,. O'Nftll. Aa for Bork's 
criticisms ol the ntionale of the unanimous 
1942 Supreme Court opinion in Sulk, ,. K,w
.,,, striking down state court enforcement ol 
private ncial covenants, bis view is similar to 
that expressed by Prof. Archibald Cox, Prof. 
Laurence Tn"be ud many other ICbolars no
where near the extreme right. 

There are a few instances, ol coune, where 
Bork's academic aitiques d Supreme Court opin
ions were not joined either by moderate dissent· 
mg justices or by bis academic colleagues. But as 
to most "the holdings he has criticized, his views 
were and are widely shared by ju.,tices and 
academics who are m the moderate center ol the 
~-~ ::!. :;:._~::--:~~. ~~ : .~.; r=..r·. -

Judge Bork's views about these C3leS CIIIIIOt· 
reasonably be classed • outside the mainstream 
by the Ame opponent.a who put theae moderate 
juatices inside the mainstream. While Judge Boric 
is by no means the mirror image of these distin
pished juatices (who are by no means the mirrQr 
image d one another), neither is he their exact 
oppoeite. Whether or not one agrees with his or 
their views CID particular C11eS. they are all well 
within the mainstream. 
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Bork Deserves 
To Be a Justice 

By Stuart A. Smith 

In Robert H. Bork, President Rea
gan has chosC'n one of the most distin
guished legal minds of our gc-neration 
10 serve on the Supreme Court. But 
instC'ad of accolad<>s, the nomination 
has provoked a variety of ill-informed 
reactions. 

I served as tax assistant under 
three different Solicitors General, 
during both Democratic and Republi
can administrations, including Judge 
Bork's tenure from 1973 to 1977. I can 
attest on the basis of personal obser
vation that his conduct as the Govern
ment's chief lawyer before the Su
preme Court was marked by intellec
tual honesty, integrity and a profes
sionalism much appreciated by the 
Court itself. 

Two instances illustrate these qual
ities. In I 9i4, a suit was brought by an 
antiwar group to challenge as im
proper the practice whereby mem
bers or Congress served in the armed 
forces' reserves. The Solicitor Gen
eral successfully opposed the suit on 
various grounds, including "justicia
bility" - a doctrine that permits the 
courts to dismiss cases that are not 
suitable for judicial resolution. Here, 
the claim of justiciability relied upon 
the constitutional doctrine of separa-

'Intellectual 
ho_nesty, 
integrity.' 

tion of powers - that earh fiouse of 
Congress is to regulate the practices 
of its members rather than having 
those practices regulated by a coordi
nate branch or Government, such as 
the courts. 

When Mr. Bork advanced the Gov
ernment's just iciability point before 
the Court, Justice William 0 . Douglas, 
who rarely spoke, challenged the argu
ment. He asked whether, in the Gov
ernmen1 ·s view, a suit to recover back 
pay by a member of Congress _who 
was dismissed from the reserves 
would also be nonjus1iciable, given the 
fact that suits for back pay are rou
tinely handl('d by the Federal courts. 

Before Mr. Bork could answer, an
other Justice observed that rhere was 
no ev1d('nce that a back pay claim had 
been filed in this particular case. The 
Solicitor Gene;al agreed but rejected 

Stuart A. Smith praclices tax law in 
Nf.'14' York. City. 

this easy way out of what was a diffi
cult question. He went on to state that 
Justice Douglas's question "properly 
tests the limits of our theory." He then 
answered the question. 

I no longer recall the substance of 
the answer, but I do recall the nature 
of the process: two powerful minds 
engaging in a demanding exchange in 
which each rejected a simple solution 
and acknowledged and responded to 
an opposing point of view with unfail
ing candor and courtesy. A man less 
concerned with the pursuit of truth, 
less committed to his obligation to 
help the Court reach the legally cor
rect decision, and more concerned -
as sometimes lawyers are - simply 
with winning a case, would have 
avoided such a question. 

A second episode illustrates in an
other way his professionalism and in
tegrity. A black man had been con
victed in a Southern state of various 
drug and criminal income tax 
charges. In his petition for Supreme 
Court review, the defendant claimed 
that the Government's principal wit
ness had committed perjury. 

As the lawyer responsible for 
presenting the Government's tax 
cases to the Supreme Court, I di
rected that an independent evaluation 
be made, and concluded that the de
fendant 's claim was factually cor
rect. Accordingly, I recommended to 
Mr. Bork that the Government con
fess error and ask the Supreme Court 
to return the case to the court of ap
·peals to consider whether the convic
tion should be reversed. 

The Solicitor General unhesitat
ingly agreed with my recommenda
tion. He took this principled action de
spite the strong protests of the local 
United States Attorney. As Mr. Bork 
saw the matter, the Government's 
criminal prosecutions had to be con
ducted with the utmost fairness and 
the Government owed a special obli
gation to the Supreme Court to admit 
when the process had been defective, 
whatever the costs might be. A lesser 
man, again, would have yielded to in
stitutional pressures and deprived a 
black man of his rights In order to 
protect the reputation of another Fed· 
eral officer. 

It is fortunate when a person of 
- J_~dge BQrk's de_l!l(?!'lStrated ability 

comes to national pronurito .. 11::: ... "' 

even more fortunate when a person 
of Judge Bork's professionalism 
does - a professionalism that 
guides him always, when dealing 
with the powerful and the powerless. 
to act with the utmost honesty and 
responsibility. Judge Bork would en
hance, Indeed grace, the Important 
work of our nation's highest tribunal. 
The Senate should act speedily to 
confirm fills nomination. • I 



,. 

Checklist on Bork 
Should Robert Bork be confirmed as a justice of the United 

States Supreme Courtl Should the Senate confine its consider
.ation of his nomination exclusively to Bork's professional qualifi
cationsl Or is "'ideology" a legitimate considerationl 

The public opinion polls suggest that the American people are 
less interested in the political science and more interested in prac
tical results in this impending struggle. According to several polls, 
the public takes an eminently pragmatic position that the senators 
should seek to establish some basis for predicting l½>rk's perfor
mance as a justice, then vote for or against his confirmation ac
cordingly. 

This will not be an easy task, because the rules of procedure 
do not permit the senators to ask Bork directly how he would rule 
on specific cases which might come before him. 

But we do know that President Reagan nominated Bork as •my 
kind of judge,• and we know that Reagan has been a tireless critic 
pf court decisions over several decades, and we know that 
Reagan's attorney general has argued (with little success) for out
right reversal of many of those decisions, and we do know that 
Robert Bork's academic and judicial writings have reflected a far 
Jreater affinity for the Reagan position than any present member 
of the court. · 

On the basis of this knowledge, it is reasonable to conclude 
that Bork might vote to reverse many decisions in vast areas 
which were thought to be settled. We offer a list of the key deci
sions which might be the targets of either outright reversal or 
sharp curtailment by Bork: 
·: Engel v. Vitale. This was the original school prayer decision, 
rendered 25 years ago this year. Often grossly misrepresented, 
Jhis decision held only that the state of New York could not com
pose an official prayer and circulate it among the public schools 
with instructions that it be recited by pupils each day. 
· • Griswold v. Connecticut. This 1965 decision held that a state 
could not constitutionally make it a criminal offense for married 
,couples to practice contraception in private. This decision in turn 
became the basis for the intractably controversial decision in Roe 
:v. Wade, which established a woman's constitutiona.l right to un
testricted abortion in early pregnancy. 
• United Steel Workers v. Weber. This landmark decision of 
'J 979 established the right of private industry to establish affirma
tive action programs to overcome labor force imbalances arising 
from past discrimination. 

-1\\t, 

,. Mapp v. Ohio. This 1961 decision, ~ich has been characte1 
ized as "'infamous• by Atty. Gen. Edwin Meese, he~ tha! s!at 
t:ourts may not introduce illegally seized evidence m cnm1nc 
prosecutions - the so-called •exclusionary rule.• · 
.. Shelley v. Kraemer. This 1948 case, another land';!"~rk, hel.J 

that states could not enforce •restrictive covenants an deed~ 
.which had the effect of prohibiting, into perpetuity, the sale c, • 
-.;roperty to Jews and blacks, even when the owner wished t 
make such a sale. , 

Frontiero v. Richardson. This 1973 decision held that the Ai., 
Force could not deny to female officers the same fringe benefiti,, 
such as housing allowances, that were routinely available to mal,: 
c,fficers. The decision was subsequently extended, by way of _th~ 
14th Amendment, to state-sanctioned discrimination agam!\t 
women. 

Maroury v. Madison. This 1803 decision by John Marshall is 
the foundation of judicial power in the United States. The deci
sion established the power of the courts to declare an act of the 
legislature unconstitutional, and the power to order executive 
branch officers not to act in an unconstitutional manner. Without 
M.ubury, the American judiciary would resemble the courts of 
parliamentary systems. It is unlikely that Bork would seek to over
rule Marbury outright, since such a step would be the equivalent 
of the pope announcing that he no longer believed in the Immac
ulate Conception. But it is equally clear that Bork's extreme view 
of •judicial restrainr represents the most constricted use of that 
power, the greatest deference to legislative power and, especially, 
executive power advocated by any Supreme Court nominee in 
modern times. 

This checklist could go on at great length, but the cases dis
cussed here are enough to offer any conscientious citizen a basis 
on which to consider the Bork nomination. If you believe that the 
decisions discussed here should be overruled or sharply modifaied, 
you should encourage your senator to vote for Bork's confirma
tion; if you believe that the decisions should be preserved and 
protected, you should urge a vote against confirmation. 

On the other hand --
In this squalid, materialistic world, some values endure. 

Tiffany's is 150 years old. 

DAN BERGER 

61&.1\~t\ ~ 
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Is Bork W>rse Than His Bite? 
of silencing political com
mentators forever." 

The press especially 
likes that opinion because it 
appears to be a frank call 

; ! for "judicial activism" in fa
. ! vor of press freedom. Over
i ' all, Bork is deeply hostile to 

what he has called "judicial 
----- .--- imperialism," by which he -~-= means judges who create 

-:=:.:;-;:;-.:::,·. - new rights out of vague 

By Lyle Denniston 
If the Senate approves Judge Rob

ert H. Bork to be a justice of the U.S. 
Supreme Court, America's press cer
tainly will have a new sympathizer there. 
It is not as dear, however, that the press 
also will have in him a dependable con
stitutional guardian. 

Much in Bork's record justifies the 
press in thinking of him as a devoted 
protector of its First Amendment rights. 
But the press should remain wary, be
cause there also is a good deal to his 
underlying philosophy about the mean
ing of the First Amendment that, in 
time, may pose serious problems. 

The favorable view much of the 
press holds about Bork seems to be 
traceable to a single opinion he wrote as 
a judge of the U.S. Circuit Court of Ap
peals for the District of Columbia. His 
concurring opinion in the 1984 decision 
in Ollman v. Evaru, in which the court 
threw out a libel lawsuit against syndi
cated columnists Rowland Evans and 
Robert Novak, is definitely pro-press in 
its interpretation of the First Amend
ment free press clause. 

Expressing openly his fear of the 
impact of "a freshening stream of libel 
actions, which often seem as much de
signed to punish writers and publica
tion's as to recover damages . for real iq
juries," Bork urged judges to throw out 
more of those lawsuits, without letting 
them even go to the jury. Noting that in 
the Evans and Novak case the claim was 
for $6 million in damages, Bork wrote: 
"In the field of journalism, these arc 
enormous sums. They are quite capable 
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phrases in the Constitution. 
,- Bork sought to justify activ

ism in the First Amendment 
· · _..:. \. area by saying that judges 
~~ have been given "steward-

ship" of a right explicitly 
named in the Constitu-

tion-press freedom-and they thus 
have a duty to give it new meaning as 
times change and threats to that free
dom take on new and different forms. 

He did not suggest (as so many 
judges do) that the First Amendment 
should be applied primarily to protect 
the freedom of the print press, with no
tably less protection for the broadcast 
media. Wrote Bork: "The First Amcnd
mcnt 's guarantee of freedom of the 
press was written by men who had not 
the remotest idea of modem forms of 
communication. But that does not make 
it wrong for a judge to find the values 
of the First Amendment relevant to ra
dio and television broadcasting. . . . We 
must never hesitate to apply old values 
to new circumstances .... " 

Another of Bork's Circuit Court 
opinions, less well known, reinforces his 
image as a press sympathizer, especially 
for the broadcast press: his opinion last 
September in the case of Telecommunica
tions &starch and Action Cenur v. Federal 
Communications Commission, declaring 
that the "fairness doctrine" is not a 
binding requirement of federal law, and 
thus may be discarded by the FCC if it 
thinks that .is "in the public interest." 
(The FCC has sought to do exactly that, 
so that the broadcast press would no 
longer have a legal duty to present a 
wide variety of views ~hcf!~vcr it ~o~ers 
a controversial issue. Congress has been 
seeking to block that move by the FCC, 
but so far has not succeeded.) 

Bork may seem to be exactly what 
the press wants in a judge. But there is 
more evidence to be examined about his 
views, and it is nor so reassuring. 

Bork has long held the view that the 
kind of free expression the First Amcnd
mcn t protects is expression about gov-

cmment. "The core of the First Amend
ment," he has written, is ~c protection 
of "speech [or writing] that is explicitly 
political. I mean by that criticisms of 
public officials and policies, proposals 
for the adoption or repeal of legislation 
or constitutional provisions, and speech 
addressed to the conduct of any govern
mental unit in the country." 

In other words, Bork would protect 
"public-affairs" journalism, and not 
much else. He has said, in fact, that he 
secs no First Amendment protection for 
any subversive expression-that is, calls 
for the overthrow of the government 
(even if made with no serious steps to 
bring it about) and suggestions for viola
tion of any law. He also has said that 
there is no First Amendment protection 
for sexually explicit publications or mov: 
ics. (Although Bork recently has insisted 
that he has relaxed his restrictive views, 
there is no indication that he has 
changed his fundamental position that 
expression that docs not deal somehow 
with public affairs is beyond First 
Amendment protection.) 

The Bork view implies that he 
would have no constitutional problem 
with libel lawsuits that deal with "mat
ters of private concern" (a category the 
current Supreme Court has created, and 
for which there is less First Amendment 
protection against libel). He also would 
seem to have no problem with invasion
of-privacy lawsuits. He may have no 
problem at all with a variety of new 
damage claims, such as those asserting 
that a story in the press inflicted "emo
tional distress" or harmed an economic 
advantage, if the story that was involved 
had nothing to do with governmental af
fairs. 

It is more than doubtful that Bork 
would be willing to let the press keep its 
sources private when their identities arc 
demanded by private individuals suing 
for libel or invasion of privacy, or when 
public officials demand their identities 
for we in a criminal investigation. 

Finally, Bork has never given a hint 
that he thought judges, in interpreting 
the First Amendment, should find there 
a right of press access 10· govcrrunc:ll al 
proceedings. Nothing that he IJ.as writ- • 
ten suggests he would be preP.3-Ted to 
read press freedom in a broad enough 
way to protect, constitutionally, the pro
cess of gathering the news prior to 
publication. 

It thus would take more than a few 
terms of Bork on the Supreme Court 
for the press to take his full measure. • 




