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U.S. Department of Justice

Civil Division

Office of the Assistant Attorney General Washington, D.C. 20530

August 4, 1983

| MORANDUM

TO: Jay Stephens

FROM: Greg Wa ldeW

SUBJECT: Memorandum to Attorney General Concerning the
Recommended Approach of the Civil and Criminal
Divisions Regarding the Wartime Relocation and-
T~ternment of Japanese-Americans

The attached redrafted memorandum contains the chant¢
agreed upon at today's meeting. Changes were made in the third
and fourth paragraphs of the second page, and the last paragraph
of the fourth page.

Attachment

cc: \/David Stephenson
Victor Stone
Jeffrey Axelrad
Tim Finn



U.S. Department of Justice

&/

Washington, D.C. 20530

MEMORANDUM
TO: William French Smith
Attorney General
FROM: D. Lowell Jensen
Associate Attorney General »
J. Paul McGrath
Assistant Attorney General
Civil Division
SUBJECT: Approach to Matters Concerning the World War II

Relocation and Internment of Japanese Americans

Recently, the Commission on Wartime Relocation and Internment
of Civilians issued a report, recommending that $1 billion plus in
reparations be paid to Japanese-Americans because of their intern-
ment during World War II; that a Joint Resolution of apology be
enacted; and that the President pardon persons convicted for vio-
lating internment restrictions. A Senate bill introduced by

ymator Cranston, S. 1520, adopts in substantial part the recom-
mendations of the Commission and would authorize a payment to the
surviving individuals, in an amount to be decided by "committees
of appropriate jurisdiction™ upon review of the Commission's
recommendations. Money destined for an internee now deceased or
one who is unable to accept such payment would be placed in a
trust fund whose purpose would be to distribute monies for the
benefit of Japanese-American communities for educational, health
and community services. There are also pending three coram nobis
petitions in district courts on the West Coast seeking to colla-
terally attack the misden anor convictions of Messrs. Korematsu,
Hirabayashi and Yasui which were ultimately upheld by the Supreme
Court, by attacking the good faith of the government's actions and
of the Solicitor General's submissions before the Supreme Court.
F: 1lly, there are ing in the District _)urt for the District
of Columbia a class action, Hohri v. U' S., in which the plaintiffs
seek billions of dollars in damages for the alleged wrongful acts
taken by government officials against Japanese-Americans during
World War II.
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>ppose any scheme of war reparations or compensation as
revummended by the Commission. The Commission's recommendation
that a $20,000 lump sum payment be made to each of 60,000 indivi-
duals still living would require an expenditure of approximately
$1.2 billion. The premise of this recommendation is that the
method and amount of compensation Congress selected in the
American-Japanese Claims Act of 1948 were inadequate. On the
contrary, the Act's approach was tailored to individual hardship
and injury and provided over $35 million in compensation to most
of the 100,000 evacuees. Admittedly, the 1948 Act awarded compen-
sation for property damage only. Significantly, however, Congress
in the 1950s considered and specifically rejected an attempt to
broaden the statute to encompass other types of claims. We see no
good reason to question the settlement Congress deemed sufficient
three and one half decades ago.

Furthermore, any payment of compensation at this late date,
beyond that already made under the Claims Act, would properly be
understood to constitute war reparations, implying an admission of
guilt by the United States going well beyond what this government
and its officials have previously conceded.

3. The President should recommend that the Congress establish a
special foundation along the lines suggested by the Commission,
funded by a one-time payment of $2 million. (The Commission
targeted at least $300 million for this purpose.) The foundation
would have two purposes, one oriented to the past and the other
directed to the future. The foundation would maintain a permanent
library housing papers relating to the wartime relocation and
internment of Japanese- ‘jwericans (the original documents are
housed in the Archives), for the benefit of the public and for the
prli ry use of scholars.

The foundation would also encourage the study and research of
outstanding interracial or interreligious problems in the United
States and around the world, with an phasis on practical solu-
tions to resolve such intergroup conflicts. The foundation would
focus on the highly successful assimilation of Japanese into
American society and the virtually complete elimination of racial
hostility between the Japar 2 and other ele 32:nts of American
society, perhaps by awarding scholarships to successful
Japanese-Americans and by sponsoring activites involving the
interrelationships of ethnic Japanese and Americans.

n ¢ this jundation would be appointed by the
Pre Its charter could specify that some of its trustees be
familiar in some way (as victim, government official, historian)
with the evacuation and internment events.
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The pardons, establishment of a foundation, and accompanying
public statements constitute our considered judgment of appro-
priate and equitable action in light of the Commission's recommen-
dations. This course fairly takes into account not only the hard-
ships suffered at the time but also recognizes the place of
Japanese-Americans as full participants in the fabric of American
life today.

4. We will seek dismissal of all litigation against the United
States. On May 16, 1983, we moved to dismiss the civil suit,
arguing that the action is barred by the statutes of limitation,
that the American-Japanese Claims Act of 1948 is the exclusive
ren 1y for claims arising out of facts alleged in the complaint,
and that there is no adegquate jurisdictional basis for suit.

We will similarly defend the three coram nobis petitions (our
response to the Kore: tsu petition is due August 29, 1983). We
will argue that the petition fails to state a sufficient reason to
justify its filing over thirty years after all significant -facts
giving rise to the petitions were known, that in the absence of
any remaining collateral legal consequences there is no live con-
troversy, that the errors alleged in the petitions do not relate
to the Supreme Court holdings, and we will defend the petitions on
their merits. As previously noted, we would formally move to
vacate the convictions and dismiss the underlying indictments of
petitioners. We anticipate that the course we have recommended
above may enhance our ability to defend these cases: we can focus
the court's attention on the inappropriateness of judicial
resolution of a controversy better left to the legislative and
executive branches, and put the petitioners in the position of
having to oppose the President's efforts to grant petitioners a
critical portion of the relief they requested.




U.S. Department of Justice

Civil Division

orney General

MEMORANDUM

TO: Jay B. Stephens
FROM: Greg Walc
SUBJECT:

I would

Washington, D.C. 20530

29 JUL 1983

Memporandum to Attorney General Concerning the

Recommended Approach of the Civil and Criminal
Divisions Regarding the Wartime Relocation and

Internment of T=nanese-A :ri~=nr

The attached memorandum has been initialed by Paul McGrath.
»preciate it if you would bring this to the Associate
Attorney General's attention for his review and initials. Paul
will be out of the office I jinning Monday. Please call if there
are any questions.

Attachment
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Mark M. Richard

nes S. Reynolds

David C. Stephenson
Lawrence Lippe
Victor Stone
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fice of th | llousc Precss Sccretary .

TH WHITE HOUSE

GRANTING PARLCON FOR VIOL2 TIONS
OF THE SELECTIVE SERVICE ACT,
2UGUST 4, 1964 TO MARCH 28, 1973

BY Ti-!E PRESICENT OF THE UNITED STATES OF AMERIC/

A PROCLAMATION

Acting pursuant to the grant of authority in Article II, S=xction 2, of the

Constitution of the Unilz¢ States, 1, Jimmy Carter, Precident of the Unil
States, ¢o hereby grant a full, complete 2nd unconditional pardon to:

(1) 211 persons who may have committed any cffense between Lugust 4, |
and March 28, 1973 in violation of the Military Selective Service £Act or:
rule or regulation promulgated thereunder; zand (2) all persons heretofo
convicted, irrespective of the date of conviction, of any offense committe
between August 4, 1964 and March 28, 1973 in violation of the Military
Selective Service Act, or any rule or regulation promulgated thereunder,
restoring to them full political, civil and other rights. '

This pardon does not apply to the followmg who are specifically cxcluded

ek~ confec~ o=

(1) 211 persons convicted of or who may have committed any
offense in violation of the Military Selective Service Act,
or any rule or regulation promulgated thereund-r,
lnvolving force or violence; 2nd :

(2) 211 persons convicted of or who may have committed
any offense in violation of the Military Selsctive S=rxvice
Act, or any rule or regulation promulgated thereunder,
In connection with duties or responsibilities arising out
of employment as agents, officers or employees of

the Military Selective Service system.

IN WITNESS WHEREOF, I have hereunto set my hand this 21st day of Janu

in the year of our Lord ninete=n hundred and seventy-sevcn, and of the
Independence of the United States of America the two hundred and first.

JIMMY CARTER

4
r
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Posthumous Pardons
DS :mh

.
[ | ]

Rudolph W. Giuliani ' May 11, 197¢
.Associate Deputy Attorney General

David C, Btephenson
Deputy Pardon Attorney

Poasthumous Pardons

In a2 ordance with your request I transmit
herewith a ¢ py of an August 1956 memorandum for the !
Attorney General from J. Lee Rankin, then Assistant
Attorney General, Office of Legal Counsel, which .
expresses the opinion that the President does not
‘possess the power to issue a posthumous pardon and
points out that the Pardon Attorney had found no
record of the President issuing a posthumous pardon.

I am not aware of any grant of posthumous
pardon since Mr. Rankin'’s 1956 = rorandur and I do not
know of any court decision which would compel a
different legal opinion as to the President's power,
As a mattex of policy we have not processed petitions

- for posthumous pardons. I have no doubt that this policy

reflects the law relating to pardons as expreased in

the Office of Legal Counsel mercrandum and also the
difffculties inher it in processing posthumous applications.
The policy presumably also reflects the view that the
processing of such applications would impose an additional
burden npon the Government not justified in terms of the
benefit conferred upon the deceased individual's family

or friends.

+The rules governing petitiong for Executive

clemency (28 CPR 1.1 - 1.9) require that the pardon
arrlication be £fil | by the convicted person and not by any
other person on his kehalf. (Sec. 1.1 6 1.2) (A copy
of the rules is enclosed.) W¥hen an individual files an
application but dies prior to final action being taken
upon his petition, we closc the case without further
action. I recall at lcast one instance in which an
-0 ’ ‘anted a pardnn hy the Preir  : m | t

:in this ca wew @ not _.___ of tne

Y. until a year after the pardon was

cc: Dean St. Dennis
AL office of Public Information







MEMORANDUM FOR:

INCDLPUTY ATIC NECY GLILCRAL L]
VIASHINGTON, D.C. 20530

) "May.12, 1976 /dl/

PHILIP BUCHEN, ESQ. .
. COUNSEL TO TuE PRESIDENT

FROM: HAROLD. R. TYLER, JR. Ry lU \
: DEPUTY ATTORNEY GBNBRAL
.RE: POSTHUMOUS PARDONS

Please be advised that my investigations in .

regard to posthumous pardons reveals the following:

1. In August, 1956, the then Assistant
Attorney General, Office of Legal Counsel, -

" Department of Justice, rendered an opinion

to the Attorney General that the President,
as a matter of law, does not possess the
pover to issue a posthumous pardon.

2. Until August, 1956, there were no records
indicating that a President had issued a post-

humous pardon.

3. Since 1956, there has been one case where
a pardon was issued by the President, but in

the curious situation of the ‘grantee of the
pardon being deceased without knowledge thereof
by the President or the Justice Department. 1In
other words, though the pardon was issued, it
was issued on the mistaken understanding that

the grantee thereof was alive.

4. It is interesting to note that the.present
rules gove ning petitions for Executive clemency
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s 1976 ’ -

require that the pardon application be filed

by the conv :ted person and not by any otner

person on his or her behalf. See 28 CFR 1.1

and 1.2, Moreover, the traditional practice .
in the Department has be | that when an individua .
files a pard , application but dies prior to fina
action being taken on his petition, the file is

.closed without taking any further action.

S$. I should note that I have not asked the
Office of Legal Counsel to bring up to date
its memorandum opinion of 1956. This could.
be done, of course, but all indications are,’

. that An rican case law on tne point has been

virtually non-existent since the summer'of 1956.




MEMORANDUM FOR THE ATTORNEY GENERAL

Re: The Pre: nt's power to
issue a ) humous pardon

This is in response to your rec st for our advice on the
above question. The Constitu n, Artl e II, Section 2, vests
in the President "Power to; nt Reprieves and Pardons for
Offenses against the United States." The authorities dealing with
the question whether this power extends to the issuance of post-
humous pardons are few and not of recent date.

At its December 11 m, the Court of Claims held in
Meldrim v. United States, Cl. 895, that where an individual
gullty of giving aid or com ' the rebellion of the Southern
States died without pardon fore the President's General

Amnesty Proclamation of December 25, 1868 (15 at. 711), the
proclamation did not obliterate the offense, and his administratrix
therefore could not maintain an action for the proceeds of his
captured property in the Treas 'y. It further appeared that the
President had issued a special pardon but the intestate died shortly
after its issuance and never accepted it. In a subsequent case,

" Sierra v. United States, 9 Ct. Cl, 224 (Dec. T., 1873), the court

held on the authority of its decision in the Meldrim case that the
Amnesty Proclamation of 1868 was "inoperative as to one who had
died before its issue.' See also Scott's ( e, 8 Ct. Cl. 457
(Dec. T., 1873).

At an earlier date, in 1864, the President had before him
the question whether he could remit a fine after the death of a man
convicted of aiding and rescuing a deserter, the court having im-
posed a sentence of a $500 fine. Attorney General Bates advised
the President that he had this power, 11 Ops. A.G. 35. He said
that "it might be doubtful on technical principles whether the
President could grant a deed of pardon to a man after his death,
since as Chief Justice Marshall says, in United ates vs. Wilson,
(7 Pet., 161,) 'a pardon is a deed, to the validity of which delivery
is essential, and delivery is not complete wi >ut accept: ', and,
_- -Jurse, there can be no delivery to and acceptance by a dead
man'" (p., 36). However, he continued (pp. -37):
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% % ¢ 3 distinction exists between the act of a pai-
don by which a man is relieved of corporal punish-
ment for guilt and the act for remission of a fine
which operates on his estate only. The technical
reason which may (I do not say will) prevent a
pardon from operating in favor of a dead man,
does not apply to the remission of a fine, for

that may be accepted bv the heirs to the estate
whose interests are a :cted by it. The distinc-
tion between pardon of corporal punishment and
remission of a pecuniary fine is r« ignized by

the act of February 20, 1863, chap. 46, which
gives the President the full discretionary power
to remit the one without disturt g the other.*

In my opinion you have the power to
remit the fine imposed on the late John Caldwell,
notwithstanding his de h, by an instrument
reciting the circumstances of the case.**

The deed concept of a pardon as expressed by Chief Justice
Marshall wae approved in Burdick v. United States, 236 U.E. 79,
and on tiat basis it was held that the President ''cannot force a par-
don upon a man." However, in Biddle v. Perovich, 274 U.S. 480,
the Supreme Court held that the reasoning of the Burdick case was
not to be extended to the commutation of a death sentence to life
imprisonment. Without overruling Burd! :, the Court did say
(p. 486) that A pardon in our days is not a private act of grace
from an individual happening to possess power.'" However, it would
seem that as the law now stands a pardon, except in the situation
involved in Perovich, must be considered as in the nature of a deed
#0 that to be effective it has to be ace ted. Moreover, the law
is well-settled that in the absence of statute a deed to a deceased
party is ineffectual to pass title to real property. Davenport v.
Lamb, 13 Wall, 418; N.te, 148 A,L.R, 252.

*See, 18 U.S.C. 3570, providing that when an individual ir sentenced

to two kinds of punishment '‘the one Fer dary and the other ¢ L
the 's r ssioninwho  inpz . of either l..d sl :

impair the legal validity of the other kind or of any portior of either
kind, not remitted. "

*#This opinion has never been subsequently cit |.
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The Pardon Attorney adv ies us that with the exception of
the fine case above (11 Ops. A.G. 35), he has found no record of
the President {ssuing a posthumous pardan. He further states that
it has always been the view of his office that it would not be practical
to issue pardons to deceased persons although personally he "would
not object in hardship cases sv | as cases of widows of Government
employees who are deprived of -——uities to follow the precedent
established in the Ca  well case /11 Ops. A.G. 35, supra/ s & ¢
where an estate is involved rather .ana person. I would counsel
against, however, the practice of recommending pardons for
deceased persons for the mere purpose of clearing the name, etc.
There is no doubt that many widows and survivors would want that
done. "

Unless the deed theory of a pardon is to be rsjected, which
1 do not believe is warranted under existing decisions, it is my
opinion that the President does not possess the power to {ssue a
posthumous pardon; he does have the power, as established by the
opinion of Attorney General Bates, to remit a fine posthumously.
Unless there is occasion to do s0, I feel that we should leave open
the question whether Attorney General Bates' reasoning as to
remission of a fine may be extended to affording relief, by way of
a posthumous pardon, with respect to a Government annuity, as

" suggested by the Pardon Attorney.

/s/ J. Lee Rankin
J. Lee Rankin
Assistant Attorney General
Cffice of Legal Counsel










U.S. Department of Justice
Office of the Deputy Attorney General

Associate Deputy Attorney General Washington, D.C. 20530

RECEIVED
. it 1983
MEMORANDUM June 17, 1983
Assistant Ait Geneva
Civ ™ .un
TO: D. Lowell Jensen

Associate Attorney General

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division

Jonathan C. Rose
Assistant Attorney General
Office of Legal Policy

. Paul McGrath
Assistant Attorney General
Civil Division

Robert A. McConnell
Assistant Attorney General
Office of Legislative Affairs

FROM: Timothy J. Finnm
Associate Deputy Attorney General

SUBJECT: Recommendations by Commission on Wartime
Relocation and Internment of Civilians

Attached are recommendations released yesterday by the
Commission on Wartime Relocation and Internment of Civilians,
which is a commission established by Congress in 1980 to 1 r7iew
and consider possible remedies for the internment of Japanese-
Americans and Aleutians during World War II. 1In addition to
‘ rompensation, the Commission
: Pre eant pardon thc
viol ng 1rfew laws or intern-
» basis of ethnicity, and that the
her wartime convictions" of
ethnic Japanese and recommend pardons for "those whose offenses
were grounded in a refusal to accept treatment that discriminated
among citizens on the basis of race or ethnicity."

~

MM,

The Department is currently litigating several actions
relating to the Japanese int¢ nment. A class action has been
filed in the D.C. District Court for uncompensated damages




incurred by those intexr 1. Petitions for writs of error coram
nok have also been filed in the federal district courts in
Cal..ornia, Oregon, and Washington by the defendants in the
famous Supreme Court cas¢ which upheld the Japanese internment
regulations, Hirabays 1i v. United States, 320 U.S. 81 (1943),
Ya 1i v. United States, 320 U.S. 115 (1943), and Korematsu v.
United States, 323 U.S. 212 (1944). These petitions ask that the
convictions in those cases be vacated and the indictn ats dis-
missed because of government misconduct in the prosecution of
tl : suits. The Department has not yet filed its answer to

tl : petitions.

The Deputy would like to meet next week -- at a time to
be arranged -- to discuss our response to the recommendations of
the Commission and the coram nobis petitions.

Attachment



RECOMMENDATIONS

In 1980 Congress established a bipartisan Commission on Wartime Relocation

a Internment of Civilians, and directed it to:

(1) review the facts and circumstances surrounding Executive Order
Numbered 9066, issued February 19, 1942, and the impact of such
Executive Order on American citizens and permanent resident
aliens.

(2) review directives of United States military forces requiring the
.ocation and, in some cases, detention in internment camps of
:rican citizens, including Aleut civilians, and permanent
resident aliens of the Aleutian and Pribilof Islands; and

(3) recommend appropriate remedies.

The Commission fulfilled the first two mandates by submitting to Congress

in 1 bruary 1983 a unanimous report, Personal Justice Denied, which exten-

sively reviews the history and circumstances of the fateful decisions to
exclude, remove and then to detain Japanese Americans and Japanese resident
alfggs from t West Coast, as well as the treatment of Aleuts during World
War 1I.* The remedies whicﬁ the Commission recommends in this second and
final part of its report are based upon the conclusions of that report as

well as upon further studies done for the Commission, particularly an analysis

of the economic impact of exclusion and detention.

*Personal Justice Deni . (467 pp., $8.50) is available from the Superintend-

ent of Documents, U.S. Government Printing Office ¥ °° ~n, DC 20402;
Stock Number 052-0( -00897-1. Tel le o1 \y :d by calling
(202) 783-3238. The report also discusses ioval from Hawaii of 1,875

residents of Japanese ancestry; the internment of Germans and Italians from
various parts of the country as well as the exclusion of a small number of

German American and Italian American citizens from particular areas pursuant
to Executive Order 9066. Japanese Americans were also excluded from Alaska.
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Insconsidering recommendat{ons, 1 Congress apd the nation therefore

mdst bear in mind the Commission's basic factual findings about the wartime
treatment of American citizens of_Japanese ancestry and resident Japanese

;iiens, as well as of the people of the Aleutian Islands. A brief review of

the major findings of Personal Justice Denied is followed by the Commission's

recommendations.

I. American cit:l Pane AF- Toananacea mnefry and residr_s '--‘_‘?EE_ al 18“3

On February 19, 1942, ten weeks after the Pearl'Harbor attack, President
Franklin D. Roosevelt signed Executive Order 9066, empowering the Secretary
of War and the military commanders to whom he delegated authority.to exclude
any and all persons, citizens and aliens, from designated areas in order to
secure national defense objectives against sabotage, espionage and fifth column
activity. Shortly thereafter, on the alleged basis of military necessity, all
American citizens of Japane: descent and all Japanese resident aliens were
excluded from thg West Coast. A small number — 5,000 to 10,000 -~ were impélled
to leave the West Coast on their own. Another 110,000 people were removed from
the West Coast and placed in “"relocation centers™ -- bleak barrack camps in

desolate areas of the Western states, guarded by military police.

People sent to relocation centers were permitted to leave only after a
loyalty review on terms set, in consultation with the military, by the War
Relocation Authority, the civilian agency that ran the camps. During the
course of the war, approximately 35,000 evacuees were allowed to leave the

camps to join the Army, attend college outside the West Coast or take whatever
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private employment mi 1t be available to fhem. When the exclusion of Japanese
Americans and resident aliens from the We§t Coast was ended in December

1944, about 85,000 people remained in government custody.

This policy of exclusion, removal and detention was carried out without
indivi al review, and prolonged excli lon continued without adéquate regard
to evacuees' demonstrated loyalty to the United States. Congress, fully a&are
of the policy of removal and detention, supported it by enacting a federal
statute which made criminal the violation of orders issued pursuant to Execu- °
tive Order 9066. The United States Supreme Court a1§o upheld exclusion in the
context of war, but struck down the detention of loyal American citizens on the
ground that this did not rest on statutory authority. All this was done despite
the fact that no documented acts of espionage, sabotage or fifth column activity
éere shown to have been committed by any identifiable American citizen of

Japanese ancestry or resident Japanese alien on the West Coast.

Officials took far more individualized, selective action against enemy
aliens of other nationalities. No mass exclusion or detention, in any part of
the country, was ordered against American citizens of German or Italian descent.

The ethnic Japanese suffered a unique injustice during these years.

The Commission has examined the central events which created this
history, espec: lly the decisions that proved to be turning points in the

flow of events.
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Thé federal government cor nded tl._: its decision to exclude ethnic
Japanese from the West Coast was justified by "military necessity.” Careful
review of the facts by the Commission has not. revealed any security or military
threat from the West Coast ethnic Japanese in 1942, The record does not support
the claim that military necessity justified the exclusion of the ethnic Japanese

from the West Coast, with the consequent loss of property and personal liberty.

The decision to detain followed indirectly from the alleged military
necessity for exclusion. No one offered a direct military justification for
detention; the War Relocation Authority adopted deteqtion primarily in reaction
to the vocal popular feeling that people whom the government‘considered too
great a threat to remain at liberty on the West Coast should not live freely
elsewhere. The WRA contended that the initial detentién in relocation centers
was necessary for the evacuees' safety, and that controls on departure would
assure that the ethnic Japanese escaped mistreatment by other Americans when
they left the camps. It follows, however, from the Commission's conclusion
that no military nécessity justified the exclusion that there was no basis for

this detention.

In early 1943, the government proposed to end detention, but not exclu-
sion, through a loyalty review program designed to open the gates of the camps
for the loyal, particularly those who volunteered to join the Army. This
program represented a compromise between those who believed exclusion was no
longer necessary and those who would prolong it. It gave some ethnic Japani 2
an opportunity to demonstrate loyalty to the United States most graphically —-
on the battlefield. Particularly after detention, such means of proving loyalty

should not have been necessary. Yet distinguished service of Japanese Americans
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both in Europe and the Pacific had a profound impact in fostering postwar
acceptance of the ethnic Japanese in America. It opened the gates of the
camps and began to reestablish normal 1ife for some people. But it did not

.grant the presumption of loyalty to all American citizens of Japanese descent.
With no apparent rationale or justification, the loyalty review program failed

to end exclusion from the West Coast of those who were found loyal.

By the spring of 1943, the highest civilian and military officials of the
War Department had concluded that, after the loyalty review, military require-
ments no longer justified excluding American citizeng of Japanese descent or
resident aliens from the West Coast. The exclusion was imposed through'orders
based on the ! :retary of War's authority; nevertheless, the War Department did
not act to lift the ban. The extent to which these views were communicatedto
the White House is unclear, but twelve months later, in May 1944, a recommendation
to end exclusion was put before the President at a Cabinet meeting. Nevertheless,
exclusion ended only after the Presidential election in November, 1944. No
plausible reason_connected to wartime security supﬁorts this delay in allowing
the ethnic Japanese to return to their homes, jobs and businesses —- although
the delay meant, as a practical matter, that most evacuees continued to be con-

fined in relocation camps for an additional eighteen months.

In sum, Executive Order 9066 was not justified by military necessity,
and the decisions that followed from it -- exclusion, d¢ :ion, the ending
of detention and the ending of exclusifon -- were not founded upon military
considerations. The broad historical causes.that shaped these decisions

were race prejudice, war hysteria and a failure of political leadership.
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Hidespr; 1 ignorance about Americans of Japanese descent contributed to a
policy conceived in haste and executed in an atmosphere of fear and anger at
Japan. A grave personal injustice was done to the American citizens and resident
aliens of Japanese ancestry who, without individual review or any probative
evidence against them, were excluded, removed and detained by the United States

during World War 1I.

The excluded people suffered enormous damages and losses, both material
and int 1gible. To the disastrous loss of farms, businesses and homes must
be added the disruption for many years of careers and professional lives, as
well as the long-term loss of income, earnings and opportunity. Japan @
American participation in the postwar boom was delayed and damaged by the
losses of valuable land and growing enterprises on the West Coast which they
sustained in 1942. An analysis of the economic losses suffered as a consequence
of ‘the exclusion and detention was performed for the Commission, Congress
having extended the Commission's life in large measure to permit such a study.

It is estimated that, as a result of the exclusion and detention, in 1945 dollars
the ethnic Japanese lost between $108 and $164 million in income and between

$41 and $206 million in property for which no compensation was made after the
war under the terms of the Japanese-American Evacuation Claims Act. Adjusting
these figures to account for inflation alone, the total losses of income and
property fall between $810 million and $2 billion in 1983 dollars. It has

not been possible to calculate the effects upon human capital of lost education,

1 id el like,
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Less tangibly, the ethnic Japanese suffered the injury of unjustified
stigma that marked the excluded. There were physical illnesses and injuries
directly related to detention, but the deprivation of liberty is no less injur-
ious because it wounds the spirit rather than the body. Evacuation and relocation
brought psychological pain, and the weakening of a traditionally strong family
structure under pressure of separation and camp conditions. No ‘price can be

placed on these deprivations.

These facts present the Commission with a complex problem of great magni-
tude to which there is no ready or satisfactory answer. No amount of money can
fully compensate the excluded people for their losse; and sufferings.. Two and
a half years behind the barbed-wire of a relocation camp, branded potenéially
disloyal | :ause of one's ethnicity alone —- these injustices cannot neatly be
translated into dollars and cents. Some find such an attempt in itself a
means of minimizing the enormity of these events in a constitutional republic.
History cannot be undone; anything we do now must inevitably be an expression
of regret and an affirmation of our better values as a nation, not an accounting

which balances or erases the events of the war. That is now beyond anyone's power

It is well within our power, however, to provide remedies for violations
of our own laws and principles. This is one important reason for the several
forms of redress recommended below. Another is that our nation's ability to

honor democratic values even in times of stress depends largely upon our collec~-

- et :itutional co itment to liberty and due
process. Nations that forget or ignore injustices are more likely to repeat

then,
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The _ vernmental decisions of 1942 were not the work of a few men driven
by animus, but decisions supported or accepted by public servants from nearly
every part of the political spectrum. Nor did sustained or vocal opposition -
come from the American public. The wartime events produced an unjust result
that visited great suffering upon an entire group of citizens, and upon resident
aliens whom the Constitution also protects. While we do not analogize these
events to the Holocaust —- for the detention camps were not death camps --

this is hardly cause for comfort in a democracy, even forty years later.

The belief that we Americans are exceptionkl often threatens our freedom
by allowing us to look complacently at evil-doing elsewhere and to insist that
"It can't happen here.”™ Recalling the events of exclusion and detentioﬁ,
ensuring that later generations of Americans know this history, is critical
immunization against infection by the virus of prejudice and the emotion of
wartime struggle. “It did happen here” is a message that must be transmitted,
not as an exercise in self-laceration but as an admonition for the future.
Among our strengths as a nation is our willingness to acknowledge imperféction as
well as to struggle for a more just society. It is in a spirit of continuing
that struggle that the Commission recommends several forms of redress.

In proposing remedial measures, the Commission makes its recommendations
in 1light of a histofy of postwar actions by f .eral, state and local govern-

ments to recognize and partially to redress the wrongs that were done:

© 1In 1948, Congress passed the Japanese—American Evacuation Claims Act;

this gave persons of Japanese ancestry the right to claim from the government
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real. and personal property losses that occurred as a consequence of the exclusion
L

and évacuation. The Act did not allow claims for lost income or for pain and

sué: :ing. Approximately $37 million was paid in claims, an amount far below -

wﬁat would have been full and fair compensation for actual economic losses.

Awards were low because elaborate proof of loss was required, and incentives for

settling claims below their full value were built into the Act.

O 1In 1972, the Social Security Act was amended so that Japanese Americans
over the age of eighteen would be deemed to have earned and contributed to the

Social Security system during their detention.

© 1In 1978, the federal civil service retirement provisions were amended
to allow the Japanese Americans civil service retirement credit for time spent

in detention after the age of eighteen.

© In four instances, former government employees have received a measure
of combensation. In 1982, the State of California enacted a statute permitting
the few thousand Japanese Americans in the civil ser (ce, who were dismissed or
who resigned during the war because of their Japane: ethnicity, to claim $5,000
as reparation. ,In late 1982, the Los Angeles County Board of Supervisors enacted
a similar program for the Japanese Americans it employed in 1942, San‘Francisco
and the State of Washington recently passed statutes providing similar relief

to former employees who were excluded.

Each measure acknowledges to some degree the wrongs inflicted during the

war upon the ethnic Japanese. None can fully compensate or, indeed, make .the
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full consideration to the historical findir ; of this Commission. For example,
the responsible divisions of the Department of Defense should be instructed to
review cases of less than honarable discharge of Japanese Americans from the _

—

arn | services during World War II over which disputes remain, and the Secretary

of Health and Human Services should be directed to instruct the Commissioner
of Social Security to review any remaining complaints of inequify in entitlements

due to the wartime detention.

4. The Commission recommends that Congress demonstrate official recogni-
tion of the injustice done to American citizens of Japanese ancestry and Japanese
resident aliens during the Second World War, and that it recognize the nation's

need to make redress for these events, by appropriating monies to establish a

special foundation.

The Commissioners all believe a fund for educational and humanitarian pur-

rd

- e——

post related to the wartime events is appropriate, and all agree that no fund

would be sufficient to make whole again the lives damaged by the exclusion and
detention. The Commissioners agree that such a fund appropriately addresses
an injustice suffered by an entire ethnic group, as distinguished from individua}

deprivations.

Such a fund should sponsor research and public educational activities so
that the events which were the subject of this inquiry will be remembered, and
so that the causes and circumstances of this and similar events may be illuminated
and understood. A nation which wishes to remain just to its citizens must not

forget its lapses. The recommended foundation might appropriately fund compara-






The fund be administered by a board, the majority of whose members are
Anericans of Japanese descent appointed by the President and confirmed by the

Senate. The compensation of members of the Board should be limited to their -

expenses and per diem payments at accepted governmental rates.

II. The Aleuts®*

When the Japanese attacked and captured the two westernmost Aleutian
Islands, Kiska and Attu, the military evacuated the Aleuts from the Pribilofs

and from many islands in the Aleutian chain. This action was justified as a

measure to protect civilians in an active theatre of war. The Commission

found no persuasive showing that evacuation of the Aleuts was motivated by
racism or that it was undertaken for any reason but their safety. The evacua-

tion of the Aleuts was a rational wartime measure taken to safeguard them.

Following the evacuation, however, the approximately 900 evacuated Aleuts
suffered at the hands of the government in two distinct ways. First, no plan
had been developed to care for them by the civilian agencies in the Depart-
ment of the Interior which had responsibility for Aleut interests. As a
result, they were transported to southeastern Alaska and housed in camps set
up typically at abandoned gold mines or canneries. Conditions varied among

b is : Joan Z. Bernstein recuses herself from participation in recommend-
ing re i for the Aleuts because of a potential conflict of interest involv-

ing representation by the law firm of which she is a member.

/
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camps, but housing, sanitation and eating conditions in most were deplorable.
He?ical care was inadequate; illness and disease were widespread. While exact
numbers are not available, it appears that approximately ten percent of the

Aleut evacuees died during the two to three years they spent in the camps.

This treatment clearly failed to meet the government's responsibility to

those under its care.

Second, on returning to their villages, the Aleuts found that many houses
and churches had been vandalized by the U.S. military. Houses, churches,
furniture, boats and fishing gear were missing, damag | or destroyed. Devout
followers of the Russian Orthodox faith, the Aleuts had treasured religious
icons from czarist Russia and other family heirlooms; now gone, they were a
significant loss spiritually as well as materially. Insofar as the government
attempted to make good some of these losses, it typically replaced Aleut

possessions with inferior goo&s, and the losses were never remedied adequately.

B ]
The Fifth Amendment commits the government to compensating for property

it takes. Appropriate, full compensation clearly has not been made in the case

of the Aleuts.

In addition, the island of Attu, now used at least in part by the Coast
Guard, was never returned to the Aleuts after the Second World War. There
also remain in the Aleutians large q;antities of wartime debris, much of it
hazardous. A great deal, but not all, of this material rests on federally-

owned land.
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No effective system of records exist by which to estimate Aleut property
losses exactly; certainly there 18 no readily available means of putting a
dollar value upon the suffering and death-brought to Aleuts in the camps. The —
Commissioners agree that a claims procedure would not be an effective method
of compensation. Therefore, the sums included in the Commission's recommenda-
tions were chosen to recognize fundamental justice as the Commiss$ioners perceive
it on the basis of the testimony and evidence before them. The recommended
amounts do not reflect a precise balancing of actual losses; this is now,

after many years, a practical impossibility.

1. The Commissioners, with Congressman Lungren dissenting, recommend
that Congress establish a fund for the beneficial use of the Aleuts in tge
¢ wnt of $5 million. The principal and interest of the fund should be spent
for community and individual purposes which would be compensatory for the

losses and injuries Aleuts suffered as a result of the evacuation. These

injuries, as Personal Jgstice'Denied describes, include lasting disruption of
traditional Aleut means of subsistence and, with it, the weakening of their
cultural tradition. The Commissioners therefore foresee entirely appropriate
expenditures from the proposed fund for community educational, cultural or

historical rebuilding in addition to medical or social services.

2. The Commissioners, with Congressman Lungren dissenting, recommend

that Congress appropriate funds and direct a payment of $5,000 per capita to

th of the | surviving Al :8 evacuated from the Aleutian or Pribilof

Islands by the federal government during World War 1I.
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3. The Commission recc nds that Congress approj ate funds and direct
the relevant governmbtht agency to rebuild and restore the churches damaged or
destroyed in the Aleutian Islands in the course of World War II; preférence -
in employment should be given to Aleuts in performing the work of rebuilding
and 1 toring these buildings, which were community centers as well as houses

of worship.

4, The Commission recommends that Congress appropriate adequate funds
through the public works budget for the Army Corps of Engineers to clear away
the debris that remains from World War II in and around populated areas of

the Aleutian Islands.

5. The Commission recommends that Congress declare Attu to be native land
and that Attu be conveyed to the Aleuts through their native corporation upon
condition that the native corporation is able to negotiate an agreement with
the Coast Gyard which will allow that service to continue essential functions

on the island.

* % & %

Finally, the Commission recommends that a permanent collection be established
and funded in the National Archives to house and make available for research

the collection of government and private documents, personal testimony and

whi__ the Co sion amassed during its inquiry.
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The Commiséion believes that, for reasons of redressing the personal
gdnjustice- done to thousands of Americans and resident alien Japanese, and
to the Aleuts -- and for compelling reasons of preserving a truthful sense of
our own history and the lessons we can learn from it -- these recommendations
should be enacted by the Congress. In the late 1930's W. H. Auden wrote lines
that express our present need to acknowleds and to make amends{

We are left alone with our day, and the time is short and
History to the defeated
May say Alas but cannot help or pardon.

It is our belief that, though history cannot be unma@e, it 1s well within

our power to offer help, and to acknowledge error.

a4 et - St et
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SUMMARY 23

looms that we  their most significant spiritual as well as material losses.
They cannot be replaced. In addition, posseéssions such as hou ,
furniture, boats, and fishing | r were either never replaced or re-
placed by markedly inferior goods.

In sum, the fact that the Aleutians were a theatre of war
from which « n was a sound policy, there was no justification
for the manner in which the Aleuts were treated in the camps in
southeastern Alaska, nor for failing to compe ite them fully for their

material los






