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MEMORANDUM FOR DIANNA G. HOLLAND

FROM: PETER J. RUSTHOVENég?Z;

SUBJECT: Departmental Reports on S. 2116 -- Findings
and Recommendations of Commission on Wartime
Relocatinn and and Internment nf__f‘1'v1'11'ans

OMB's Legislative Reference Division copied us earlier this
month on a legislative referral memorandum forwarding copies
of reports by the Departments of Justice, Transportation and
the Treasury on S. 2116, a bill to accept the findings and
implement the recommendations of the Commission on Wartime
Relocation and Internment of Civilians. Comments were to be
directed to OMB's Branden Blum by September 5.

Afi - 1 riewing these reports and discussing them briefly with
Mr. Fielding, I advised Blum that day that we had no legal
objection to the reports and would have no comment on the
policy issues involved.

No further action is needed on this matter and the incoming
materials may be filed. Thank you.





















of misdemeanor violations of Executive Order 9066, some of wh
may no longer be livir ,) The provision therefore is in need of
clarification.

Section 202(a) and (b) appear to envisage a case-by-case
review. However, considering the ages of the convictions involved
and the difficulty in obtaining uniformly complete and accurate
information, the granting of pardon by proclamations to all of the
offenders in the defined categories appears to be preferable. If
this approach is adopted, section 202(c) would provide that any
pardon granted should be in the form of a self-executing Presiden-
tial proclamation to take effect upon issu:¢ ce. This would be
similar in form to President Carter's proclamation in 1977 grant-
ing pardons to Vietnam-era Selective Service violators. But, as

1dicated above, the Government has already initiated steps to
have the convictions involved vacated without resorting to the
more cumbersome pardon process.

3. We also oppose the breadth of the definitions of eligi-
ble individuals set forth at section 201 of the bill.

a. The term "living" should be determined with more preci-
sion. It should be made clear whether it is intended to refer
to the time of the enactment of the legislation, the time when
application for a benefit is made, or to the time when payment
of a benefit is made.

b. The definition would cover all persons who had been sub-
ject to the exclusion, relocation, or detention program, including
persons residing outside the United States. See §205(c). The
all-inclusiveness of the term "eligible individual" overlooks
the important factor that at least several hundred of the detainees
were fanatical pro-Japanese, had terrorized their fellow detainees
loyal to the United States, and voluntarily sought repatriation
to Japan after the end of the war. See the opinions, generally
critical of the exclusion, relocation, and detention programs, in
Acheson v. Murakami, 176 F.2d. 953, 958 (9th Cir. 1949); McGrath
v. Ahn | 186 F.2d 766, 771-72 (9th Cir.), cert. denied, 342 U.S.
83% (+351); and in particular the Findings of Fact 18, 20, 22,

25, 27, 29, 35, 39, 40, 44, 45, 46 of the United States District
Court for the Southern District of California in Murakami v,
Acheson, attached to, and made, in part, a part of the vourt of
Appeals' decision in Acheson v. Murakami, supra. It would be
unfair to the United States and to the Taval nerecane Af Tanmasnarca

the evacuation and detention programs and the conditions prevail-
ing in the camps.) See Acheson v. Murakami, supra; McGrath v. Abo,

supra.

4. Section 203 would require agencies to review with liberal-
ity >3 lc :ions for r titution of positior , status or entitle-




ments, giving full consideration "to t e historical findings" of
the Commission and the findings in the Act. We see no need for
this provision, are uncertain as to how it could fairly be applied
in practice at this late date, and suggest that it could lead to
extre e difficulties in administration with resultant litigation.

5. Section 204 would establish a Civil Liberties Public
Education Fund in the amount of $1.5 billion to be available for
disbursement pursuant to sections 205 and 206.

Section 205 would provide for the award of $20,000 to every
living person of Japanese ancestry who had been deprived of liberty
or property as the result of the wartime programs. Nonresidents
would also be entitled to the benefits of this section. Since,

:cording to the Recommendations of the Commission, approximately
60,000 persons would benefit from those awards, about $1.2 billion
would be expended on this program.

Section 206 would establish a Board of Directors of the Fund
provided for in section 204. The Board would disburse the re-
maining $300 million of the Fund for the charitable purposes
enumerated in subsection (b) of section 206.

By enacting the 1948 American-Japanese Claims Act, the Con-
gress recognized long ago that many innocent Americans of Japanese
descent were no less victims of this war than our soldiers who
died or were wounded on the battlefield. It is impossible to
restore to those Americans the freedom that was taken from them
in the name of war, but Congress did pass relatively contem-
poraneous legislation and awarded them compensation. The recent
Commission report challenged the amount of compensation chosen by
Congress 35 years ago as inadequate and issued a recommendation,
echoed in S. 2116, that would provide an additional lump sum pay-
ment to the survivors. Congress has spoken, however, after consi-
derable debate, and there is no good reason to question that
settlement now three and one-half decades later.

The American-Japanese Claims Act did not include every item
of damages that was or could have been suggested. 1t did, however,
address the hardships visited upon persons of Japanese ancestry
in a comprehensive, considered manner, taking into account indivi-
dual needs and losses. This effort to correct injustice to indivi-
duals was in keeping with our nation's best tradition of individual
rather then collective response and was more contemporaneous with
the iniuries ) o ‘ '
directly cal.. . ...o YuUteoLaivn LUTE auTyuacy VL LIlE Clalls secttle-
ments provided for in the 1948 Act. The bill as introduced would
have liberalized the relief provisions of the Act by granting ex-
panded compensation for certain losses. Congress rejected this
proposal because it "would substantially reopen the entire pro-
ject." H.R. Rep. 1809, 84th Cong., 2d Sess. 9 (1956). Thus, the












(i) The payment of money for the reconstruction of religious
pr ‘ty would not in itself constitute financial support of
rerigion in violation of the First Amendment of the Constitution,
at least as long as the payment is in the nature of damages for
negligent or wrongful acts of the Government and the liability
assumed by the United States would be analogous to that of a
private individual under like circumstances (28 U.S.C. §§1346(b),
2674), i.e., where the injury was caused by neglect or vandalism
by the w.litary. The language of the bill, however, would not be
limited to those situations, but would also cover damages caused
by the enemy, by combat activities, and destruction by the United
States to prevent the structures from falling into the hands of
the enemy who could fortify them. For those losses the United
States would not be liable if they were suffered by a private
individual or corporation, Inited States v. Caltex Tner, 344 U.S.
149 (1952). Hence, compensai..un for cuuwbat connecicu auSses may
well go beyond redress for a civil liability and may constitute
an advancement of, or financial support for religion, which is
prohibited by the First Amendment to the Constitution. Walz v.
Tav Commission, 397 U.S. 664, 668 (1970); Meek v. Pittenger, 421
vewe 349, 359 (1975); Gilfillen v, City of Philadelphia, 637 F.2d
924, 932-34 (3d Cir. 1980), ce.t denied, 451 U... 987 (1981). For
that reason, the damages compensable under section 306(c)(l) must
be limited to those resulting from inadequate maintenance and
protection by the appropriate governmental authorities, as well
as vandalism by the United States military, but must exclude
damages related to combat activities,

(ii) As explained above, the compensation for the destroyed
or damaged churches would not be turned over directly to the af-
fected Aleut villages, but to the Administrator, who, as mentioned
above, would be charged with the statutory duties of making an
inventory and assessment "together with specific recommendations .
and detailed plans for reconstruction, restoration and replace-
ment work to be performed;" of submitting the inventory, assess-
ment, and recommendation to a review panel consisting of three
federal officers; officers; and of trying to reconcile any dif-
ferences between himself and the review panel, with irreconcilable
differences between the Administrator and the review panel to be
resolved by Congress. The effect of this procedure would be that
the details of restoring or rebuilding of the churches would be

determined by the Administrator (who, as the result of his statu-

torv functions. wonld have tao he an nffiror Af tha TInitaAd cfnﬁﬂn\’

VI LDA, anad possibly tongress. This governmental involvement of
the manner in which the funds allocated for church repair or recon-
struction are to be spent would raise serious First Amendment con-
cerns. Meek v. Pittenger, supra, 421 U.S. at 370 (1975); Committee
for Public Education v. Reagan, 444 U.S. 646, 659-60 (1980).




For all of the foregoing reasons, the Department of Justice
recommends against enactment of this legislation.

The Office of Management and Budget has advised this Depart-
ment that there is no objection to the submission of this report
from the standpoint of the Administration's program.

Sincerely,

ROBERT A. McCONNELL
Assistant Attorney General


















