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1} JUSTICE O'CONNOR 15

Table 2 shows the voting agreement of each member of the
Court with every other member and with the Court majority.®®
The raw figures place her ideologically on the conservative wing
of the Court. She voted most frequently with the Court’s gener-
ally recognized “‘conservatives,” Justice Rehnquist (89.5% of all
decisions in which both participated) and Chief Justice Burger
(86.3% ); and least often with the Court’s most corn:-i-. .nt “liber-
als,” Justice Brennan (60.3%) and Marshall (55.0% ). She also
voted with the Court’s two acknowledged conservatives more
frequently than she voted with the Court majori v.*¢ She falls on
the cc¢ ter side of the conservative wing, however, since she
voted with Brennan and Marshall more often than did either
Rehnquist or Burger. Another indication of a centrist tendency
is her frequent agreement with the result of the Court’s decision.
The four justices on either extreme of the ideological spectrum
agreed with the majority result in less than 80% of the cases;
Justice O’Connor, along with the four justices usually regarded
as moderate or swing votes, approved the result more than 80%
of the ‘ime.

65. This table differs slightly from the Harvard Law Review voting alignment ta-
bles. They record a voting agreement whenever two justices join in the same opinion.
Table 2 records agreement whenever two justices vote for the same result, even though
the two may have concurred s.parately or dissented for different reasons. Agreement
with the majority is calculated the same way. The agreement figures thus are slightly
higher than those which appear in the Harvard veting alignment table for the 1981 term.
See The Supreme Court, 1981 Term, supro note 64, at 305.

66. Comparison of paired agreement scores and majority agreement scores provides
an interesting test for differentiating moderate or “swing” voters from justices clustered
closer to the ideological extremes. If we define a swing voter as one who votes more often
for the majority re-ult than with any other justice, we have three swing voters for the
1981 term: Justices Blackmun, Stevens, and White. At the left extreme Justices Brennan
and Marshall vote more often with each other than with the majority; on the right wing
Justices O'Connor and Rehnquist and Chief Justice Burger each vote more frequently
with each: other than with the majority. Justice Powell is a borderline case. Usually re-
garded as a swing voter, during the 1981 term he voted for the majority result in 83.4%
of the cases in which he participated, and he voted for the same result as the Chief
Justice in 83.3% of the cases in which they participated. His next highest voling agree-
ment scores were with Justice O’Connor (82.5% ) and Justice Rehnquist (80.4 ). By the
test suggested here he should be classified as a swing voter for the term, but only by the
narrowest of margins—one-tenth of one percentage point.
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well, winning her support in seventeen of twenty-seven cases
(Table 6). In forty-eight cases raising a challenge {0 the exercise
of federal court jurisdiction,®” she vote¢.” against the exercise of
jurisdiction thirty times (Table 7). In thirteen freedom of ex-
pression cases (Table 8), Justice O’Connor supported the indi-
vidual’s first amendment claim against the government less than
half the time. All these positions are concistert with her ex-
pressed attitudes of deference to elected policy makers, state or

fecleral,

her

restrictive

view

of federal

court

jurisdic-

tion—especially as it impinges on the functioning of state
cotirts—and her concern with achieving finality - criminal jus-

tie

procedures.

TABLE 5

CIVIL CASES: STATE/LOCAL GOVERNMENT

VERSUS A PRIVATE PARTY

Votes Favoring

Votes Favoring

Justice Government Private Party
Marshall 15 (26.9%) 43
Brennan 17 (29.3%) 41
Stevens 22 (37.9%) 36
Blackmun 22 (37.9%) 35
Powell 28 (48.3%) 30
White 30 (562.6%) 27
O’Connor 36 (63.2%) 21
Burger 37 (63.8%) 21
Rehnquist 41 (70.7%) 17
Court Majority 25 (43.1%) 33

67. One scholar defines * ‘exercise of federal jurisdiction' broadly, to include such
matters as justiciability, standing, mootness, ripeness and equitable discretion.” Shapiro,
Mr. Justice Rehnquist. A Preliminary View, 90 Harv. L. Rev. 293, 294 n.4 (1976),
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CASES INVOKING FIRST AMENDMENT RIGHTS
OF EXPRESSION AND ASSOCIATION

TABLE 8

Votes Favoring

Votes Opposing

Justice First Amendment First Amendment
Claims Claims
Marshall 9 (69.2%) 4
Brennan 9 (69.27) 4
Blackmun 8 (61.5%) 5
Stevens 7 (63.8%) 6
White 6 (47.27) 7
Powell 6 (46.27) 7
O’Connor 6 (46.2%) 7
Burger 5 (38.5%) 8
Rehnquist 5 (38.5%) 8
Court Majority 7 (53.8%) 6

Tables 3 through & help put her voting record in perspective
by comparison with other members of the Court individually
and with the Court as a whole. In each © :le the justices are
arranged in descending order of support for the individual or
private party claimant, or, in the case of Table 7, support for the
exercise of federal jurisdiction. As a generalization, Justice
O’Connor’s position was usually somewhere between that of Jus-
tice Rehnquist and the Court majority, with a much greater dis-
tance separating her position from that of Justices Marshall and
Brennan at the other extreme.

B. Criminal Justice

While the information in the tables gives a general perspec-
tive of Justice O'C- nnor's first term performance, a closer exam-
ination of her opinions and her votes on particular issues pro-
vides m ore shading, depth, and detail. Her voting on the
criminal cases suggests a much stronger commitment to law and
order than one might have predicted from her decisions on the
state court bench, or from her guarded comments during the
nomination hearings.®® She had, of course, given strong expres-
sions of support for finality in the criminal process and greater

68. See supra text accompanying notes 57-59.







& T ok 2
X ;\‘ ‘u IE. B i 2 Sl ! % &
)' F“' n'- 5 R L e < X F g‘ o0
" b t_ﬁf. : it
o SR
R Bl %y i il A gk
1} JUSTICE O'CONNOR 21

ruption of state judicial proceedirgs.””® She noted that the peti-
tioner could still obtain speedy relief by amending his petition
to include only the exhausted claims. _ut in dictum she indi-
cated that deliberate withholding of the unexhausted claims
might risk subsequent dismissal of those claims in a later peti-
tion if the federal court were to find an abuse of process in the
petitioner’s decision to proceed piecemeal.” If that dictum were
the law, it would provide strong incentive for the prisuner to
proceed first in state court with the unexhausted claims before
seeking federal habeas corpus.

The same solicitude for the role of state courts was evident
ir. Engle v. Isaac,®® where she denied habeas corpus with the ob-
servation that ‘“‘[flederal i:trusions into state criminal trials
frustrate both the States’ sovereign power to punish offenders
and their good faith attempts to honor constitutional rights.”®?
The Engle decision denied habeas corpus review of a petitioner’s
homicide conviction because he failed to r se a contemporane-
ous objection at the trial to the jury in-truction complained of.
Petitioner had not objected to a trial instruction on the burden
of proof for self-defense because the instruction was in accor-
dance with then settled Ohio law. The law was subsequently
changed by decizior: of the Ohio Supreme Court.®? The principal
issue before the United States Supreme Court was whether the
presumed futility of presenting an objection at the time of the
trial was sufficient “cause” for the procedural default under the
rule of Wainwright v. Sykes.®® The Court decided that it was
not.

A perfect score of twelve denials of twelve habeas corpus
petitions might suggest a fixed bias against use of the habeas
corpus petition to circumvent the decisions of state courts. But
her opinions, at least, suggest that this is no unthinking, ideolog-
ical reaction.®* Her opinion for the Court in Engle v. Isaac em-
phasizes the social costs of habeas corpus review, but it also rec-
ognizes the important role of the Great Writ in Anglo-American

78. Id. at 1203.

79. Id at 1204-05.

80. 102 S. Ct. 1558 (1982).

81. Id at 1571.

82, State v. Robinson, 47 Ohio St. 2d 103, 351 N.E.2d 88 (1976).

83. 433 U.S. 72 (1977).

84. If it were such an automatic reaction, it would be one shared with the majority
of the Court. In each case Justice O'Connor voted with the majority, and in no case did
fewer than six justices concur in the judgment.
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to the opportunity to prove “actual bias.”® This opportunity
had been afforded the defendant in a post-trial hearing.®?

Justice O'Connor wrote to express her view that “the opin-
ion does not foreclose the use of ‘implied bias’ in appropriate
circumstances.”® Although a post-conv.ction hearing might be
an adequate safeguard in most cases, bias ought to be implied at
least in such extreme cases as where a juror is actually employed
by the prosecuting agency, is a close relative of one of the par-
ticipants in the trial, or is himself ir:- olved in the criminal trans-
action.?* Such an opinion belies any suggestion of a rigid, doctri-
naire insistence on letting state cuurt criminal convictions stand
in the "ace of any habeas corpus challenge. Irstead, it reveals a
recogni-ion of differences in fact situations to which the underly-
ing preference for finality may yield.

The same openness is apparent in other state criminal cases.
Althour she voted only once to reverse a conviction (in £d-
cings v. iklahoma),® her opinic as often evinced a willingness to
be persuaded otherwise by facts indicating some fundamental
unfairness in sustaining the conviction. In that one case, & .:omi-
cide, her vote was cru 1l in obtaining a remand for individual-
ized cons’'deration of possible mitigating factors prior to imposi-
tion of the czath penalty.?® The age of the defendant (sixteen at
the time of the murder) was undoubtedly signficant in her as-
sessment of the facts,®” but so was that portion of the record
whicl: hinted that the trial judge may have felt precluded by ap-
plicable law from considering potential mitigating
circumstances.®

Her dissent in Enmund v. Florida®® was similarly discrimi-
nating and undoctrinaire. Although she objected strenuously to
the Court’s ruling that the death penalty, as applied to a feiony
murder conviction, was a violation of the eighth amendment

91
92.
93.
94

I1d.

1d
id

Id.

at 215.

et 213-14.

at 221 (O'Connor, J., concurring).
at 222.

95.
96.

455 U.8. 104 (1982).
Id. The Court was divided 5-4.
97. Id. 8t 118 (O'Tonnor. J., cuncurringl.

‘98. fd. &t 118-1: Sign i.cantly, her opinion indiceted agreement with Lackett v.
Ohio, 438 U.S. 586 (1278). which required that a trial judge be permitted 1o consider any
aspect of a defendant's character or record proffered in mitigation.

99. 102 S. Ct. 3368, 3379 (1982) (O'Connor, J., dissenting). The opinion was joined
by the Chief Justice and Justices Powell and Rehnquist.
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Justice O'Connor and by the Court as a whole.

Her record in federal criminal cases is similar. In eight of
ten cases she voted for a result which favored the prosecution.
The eight raised claims, respectively, of denial of the right to a
speedy trial,'® unlawful search,!’® prosecutorial vindictive-
ness,'’! compulsory process,’’? appealability,’’® applicability of
the “plain error” rule to a collateral challenge under 28 U.S.C. §
2255, : nd construction of a federal statute prohibiting inter-
state transportation of forged securities.’*®* However, in Williams
v. United States,’'® she joined an opinion which cunstrued 18
U.S.C. § 1014 as not proscribing the deposit of “bad checks” in a
federally insured bank, thereby providing the fifth vote neces-
sary to reverse the conviction. And in Ralston v. Robinson'"’
she joined a dissent which would have sustained a young pris-
or.er’s habeas corpus petition seeking to prevent conversion of
k' unexpired sentence under the Youth Correction Act
(YCA)"® into an adult sentence.’’® The majority concluded hat
the conversion was permissible because subsequent crimes of as-
sault commitied while incarcerated, for which he had received
adult prison sentences, j .~tified the sentencing judge in conclud-
ing that the prisoner would not benefit from YCA treatment
during the remainder of his youth term.?°

The federal criminal cases thus reinforce the impressions of
Justice O’Connor gleaned from the state cases. Her basic com-
mitment is to social order, but that concern is tempered by a
thoughtful, flexible recognition of factual differences and a pro-
fessional, nonideological approach to statutory construction. The
commitment to law and order, and especially to the finality of
judgments, is evinced by the whole record and is perhaps epito-
mized by a comment from her opinion for the Court in United
States v. Frady.'** Responding to Frady's ninth collateral attack

109. United States v. MacDonald, 102 S. Ct. 1497 (1982).

110. United States v. Ross, 102 S. Ct. 2157 (1982).

111. United States v. Goodwin, 102 8. Ct. 2485 (1982).

112. United States v. Valenzuela-Bernal, 102 8. Ct. 3440 (1982).
113. United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982).
114. United States v. Frady, 102 S. Ct. 1584 (1982).

115. McElroy v. United States, 102 S. Ct. 1332 (1982).

116. 102 S. Ct. 3088 (1982).

117. 454 U.S. 201 (1981).

118. 18 U.S.C. § 5005-26 (Supp. XI 1982).

119. 454 U.S. a1 223.

120. Jd. at 216-19.

121. 102 8. Ct. 1584 (1982).

1 o,
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of the Court for a majority of five, holding that the principle of
comity barred a federal court challenge to the constitutionality
of a state tax system by means of a 42 U.S.C. § 1983 damages
action.}*® Justice O’Connor, on the other hand, joined an opinion
by Justice Brennan which concurred in the judgment because of
the plaintiff’s failure to exhaust state administrative remedies
but forcefully rejected the “comity” theory as an unwarranted
renunciation of “jurisdiction over an entire class of damages ac-
tions brought pursuant to 42 U.S.C. § 1983."2®* “Where Congress
has granted federal courts jurisdiction,” the opinion insisted,
“we are not free to repudiate that authority.”’®® Justice
O’Connor’s agreement with this opinion suggests a reluctance to
endorse sweeping limitations on the exercise of jurisdiction in
the face of specific congressional authorization, even though ex-
haustion was sufficient ground for dismi:sal in this case.

The other case in which she expressed a viewpoint different
from that of Justice Rehnquist was Edgar v. Mite Corp.*®* There
she concurred in a majority finding that Mite Corporation’s ac-
tion to enjoin enforcement of the Illinois Business Takeover Act
was not moot, even though Mite had withdrawn the tender offer
which had evoked threatened enforcement of the Act. The case
was not moot, the Court reasoned, because Mite Corporation
might still be exposed to criminal and civil liability for making
the offer in the first place.’®® Justice Rehnquist argued that the
possibility of a future enforcement action against Mite was not
sufficient to clothe the present case with the habiliments of a
live controversy.'s®

Aside from these two cases, however, Justice O’Connor ap-
peared to share Justice Rehnquist’s restrictive view of the
Court’s proper scope of action. Indeed, in company with the
Chief Justice, they formed a voting coalition generally receptive
to any substantial challenge to exercise of federal court jurisdic-
tion. In nineteen of forty-eight cases raising jurisdictional ques-

128. Id. at 116.

129. 1d. at 117 (Rrennan, J., concurring).

130. Id. at 124.

131. 102 S. Ct. 2629 (1982).

132. 1d. at 2635. For Justice O'Connor’s comments see id. at 2643 (O'Connor, J.,
concurring in part).

133. 1d. at 2653 (Rehnquist, J., dissenting). Justices Marshall and Brennan also be-
lieved that the case was moot because a preliminary injunction in effect at the time of
the alleged violations of the Act would preclude any effective prosecution by the Secre-
tary of State. /d. at 2648-49 (Marshall, J., dissenting).
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petitioner’s case.'®®

In Boag Justice O’Connor’s appeal for restraint was
prompted by concern for the “limited judicial resources” of the
Suprem+ Court. In M.Jdlesex County Ethics Committee v. Gar-
den State Bar Association,'®® she joined an opinion by the Chief
Justice in which the rationale for restraint was rooted instead in
respect for the role of states within the federal system. Middle-
sex, applying the abstention principle of Younger v. Harris,'*
held that a federal district court should not interfere with an
ongoing disciplinary proceeding of the New Jersey state bar. No
member of the C..urt disagreed with this holding, but four jus-
tices objected to the Court’s broad dictum that the policies un-
derlying Younger were “fully applicable to noncriminal judicial
proceedings when important state interests are involved.””’®® By
joining the Burger opinion Justice O’Connor firmly aliied herself
with the Court’s recent tendency to extend the Younger princi-
ple of noninterference beyond its original criminal context and
apply it to a wide range of state civil proceedings.'®®

Her preference for restraint in the exercise of jurisdiction
was equally apparent in decisions on plaintiff standing.’®® Un-
doubtedly the key decision in this area was Valley Forge Chris-
tian College v. Americans United for Separation of Church and
State,’*® where she provided a crucial fifth vote for denying

152. Id. Justice Rehnquist, joined by the Chief Justice, wrote an opinion dissenting
from the reversal on the merits but also voicing strong reservations about the propriety
of granting certiorari in thia case. Id.

153. 102 S. Ct. 2515 (1982).

154. 401 U.S. 37 (1971).

155. 102 8. Ct. at 252]. The four who objected were Justices Brennan, Marshall,
Blackmun, and Stevens. See id. at 2524 (Brennan, J., concurring); id. at 2525 (Marshall,
d., concurring).

156. See Moore v. Sims, 442 U.S. 415 (1979); Trainor v. Hernandez, 431 U.S. 434
(1977); Juidice v. Vail, 430 U.S. 327 (1977); Huffman v. Pursue, Ltd., 420 U.S. 592
(1975).

157. Her two Court opinions shed little light on ber views because in each case the
appropriate outcome was obvious enough to command unanimity. In Watt v. Energy
Action Educ. Found., 454 U.S. 151 (1981), she found standing for California to challenge
Interior Secretary Watt’s choice of bidding systems for offshore mineral leases; and in
Bread Political Action Comm. v. Federal Election Comm., 102 S. Ct. 1235 (1982), she
invoked a straightforward statutory analysie to deny the Bread PAC standing to utilize
expedited procedures for challenging provisions of the Federal Election Campaign Act of
1971. Section 437h lists three categories of plaintiffs entitled to use the expedited proce-
dures. 2 US.C. § 437h (Supp. V 1881). The Court unanimously found that the Bread
PAC did not fall within eny of the categories.

158. 454 U.S. 464 (1982).
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policies into the Constitution even if legi-lative enactments must
be struck down in the process.*®

At the time of her appointment Justice O’Connor had a rep-
utation for both political and judicial conservatism. This conser-
vatism would not augur a strong posture in support of individual
rights; rather, one would expect that societal interests would
overshadow individual rights in her judicial decisions. Both of
these tendencies appear to have been borne out during the 1981
term. As previously noted, she voted for the defendant in just
three of thirty-two criminal ce-es and, perhaps significantly, two
of the three exceptions involved youth offenders.’®® As compared
with Justice Rehnquist, by universal consensus the arch-con-
servative member of the Court, her opinions appeared more
fact-oriented, more geared to careful statutory analysis where in-
dicated, and less ideological in tone. But in the end, the two
voted for the same result in all but two of the thirty-two crimi-
nal cases.'® The same is true of the cases dealing with individ-
ual rights in a noncriminal context. She displayed n:ore sensitiv-
ity to the plight of the individual generally; and in one
area—gender-based discrimination—she placed very high prior-
ity upon equal protection. Considered overall, however, her deci-
sions gave the expected weight to the claims of society against
the individual.

The exceptional cases will be considered first. Her opinion
in Mississippi University for Women v. Hogan'® revealed deep
convictions about discrimination on the basis of sex. Her es-
pousal of a strong (might one say doctrinaire?) equal rights posi-
tion was all the more remarkable because the disparate treat-
ment of the sexes could readily be justified on noninvidious
grounds, and the disadvantaged sex was male rather than fe-

164. Although the affinity seems clear with respect to the protection of individual
rights, political liberalism has no across-the-board claim on judicial activism. The com-
mitted ideological conservative, just as the political liberal, might attempt to vindicate
his preference by voiding statutes, overturning precedent, res~hing cut to make broad
pronouncements on cases that could be decided on narrower grounds, and reading his
personal views into the Constitution regardless of text (or absence of appropriate text)
and founders’ intent. These elements of judicial! activism are not the monopoly of any
ideology.

165. Eddings v. Oklahoma, 455 U.S. 104 (1982); Ralston v. Robinson, 454 U.S. 201
(1981).

166. See Tables 3 and 4. The two cases in which Justices Rehnquist and O’Connor
disagreed were Eddings v. Oklahoma, 455 U.S. 104 (1982) and Ralston v. Robinson, 454
U.S. 201 (1981).

167. 102 S. Ct. 3331 (1982).
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persuasive justification’ for the classification.”””* She also point-
edly emphasized that discrimination “a; :inst males rather than
against females does not exempt [the statute] from scrutiny or
reduce the standard of review.”'"®

Although the State had alleged that the University’s single-
sex admissions policy was intended to compensate for past dis-
crimination against women, the Court concluded that the State
had failed to establish this as the actual purpose because it
could not show that wo.nen lacked opportunities either for
t:aining or for subsequent leadership in the nursing field.'”® In-
stead, the policy served only to “perpetuate the stereotyped view
of nursing as an exclusively woman'’s job.”'"” Furthermore, there
was no showing of any adverse effect upon women’s nursing edu-
cation stemming fron: the presence of men in the classroom.'?®
Thus Mississippi fell 'far short of establishing the ‘exceedingly
persuasive justification’ needed to sustain the gender-based clas-
sification.”’™ The pointed, deprecatory references to sex stereo-
types and “traditional, often inaccurate, assumptions about the
proper roles of men and women’*®° reveal a depth of conviction
that may place her often on the side of the challenger in sex
discrimination cases.*®

174. 102 S. Ct. at 3336 (quoting Kirchberg v. Feenstra, 450 U.S. 455, 461 (1981}). In
a footnote she went further, writing that on appropriate facts the Court might wish to
apply an even stricter standard: “Because we concluded that the challenged statutory
classification is not substantially related to an important objective, we need not decide
whether classifications based upon gender are inherently suspect.” 102 S. Ct. at 3336 n.9.

175. Id. at 3336.

176. The Court cited Petitioner’s Brief as authority for the alleged compensatory
purpose, id. at 3337-28, but, unfortunately, engaged in a slight misrepresentation of what
the Brief actually said. The Brief did not argue that the School of Nursing had been
established in 1970 to compensate for limited nursing education opportunities for women
(an obviously simple-minded argument which the Court erroneously imputed to the
state), but rather that the University had been established in 1884 to serve a compensa-
tory purpose and was presently maintained as a non-coeducational institution to provide
additional educational options for women. Brief for Petitioner at 7-8, Mississippi Univer-
sity for Women v. H gan, 102 S. Ct. 3331 (1982).

177. 102 S. Ct. at 3339.

178. Indeed, “MUW?’s policy of permitting men to attend classes as auditors fatally
undermines its claim that women, at least those in the School of Nursing, are adversely
affected by the presence of men.” Id.

179. Id. at 3340.

180. Id. at 3337

181. Others deeply involved with feminist issues apparently saw it the same way. As
reported by the National Lau Journal, Phyllis Segal of the National Organization of
Women's Legal Defense Fund called the opinion “‘consistent with what we hoped for”
and “evidence of Justice O'Connor’s perception of the ‘deleterious nature of sex ster-
otyping.”” National Law Journal, July 19, 1982, at 24, col. 3.
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uty probation officers,?® thus further extending the “political
function” exception to strict scrutiny of alienage classifications
under the equal protection clause.?®® In Plyler v. Doe**" she
joined the Chief Justice and Justices Rehnquist and White in a
vigorous dissent from a holding that the Constitution required
Texas school districts 0 grant alien children, illegally resident in
the country, tuition-free elementary and secondary education on
an equal basis with citizens and lawfully admitted ali+ns.?°® The
Court had propounded a special intermediate equal protection
standard of -crutiny, tailored apparently to the special facts of
this case.?®® The dissent, however, insisted that in the absence of
a suspect class or a fundamental right, the “inquiry should focus
on and be limited to whether the legislative classification at is-
sue bears a rational relationship to a legitimate state pur-
pose.”’2'® Utilizing this test, the dissent readily concluded it was
“not ‘irrational’ ” for a state to prefer persons lawfully present
in the state to those not lawfully admitted.?’* While deploring
the Texas school policy as wrong and unwise, the dissent called
for a solution through the political processes rather than
through “unwarranted judicial action.”*!?

Justice O’Connor also voted to sustain anti-school-busing
measures adopted by the voters of California and the State of
Washington. Only Justice Marshall dissented from the Court’s
decision rejecting a challenge to a California constitutional

205. Cabell v. Chavez-Salido, 464 U.S, 432 (1982).

206. The right of the state to exclude aliens from governmental positions involving
discretionary decision making or execution of policy was first enunciated in Sugarman v.
Dougall, 413 U.S. 634 (1973), and subsequently applied to the position of state trooper in
Foley v. Connelie, 435 U.S. 291 (1978), and to public school teaching in Ambach v.
Norwick, 441 U.S. 68 (1979).

207. 102 S. Ct. 2382 (1982).

208. Id. at 2408 (Burger, C.J., dissenting).

209. The Court concluded that the school district policy of charging tuition to illegal
aliens would effectively exclude them from an education, thus marking them with a life-
time “stigma of illiteracy” and foreclosing “any realistic possibility that they will con-
tribute in even the smallest way to the progress of our Nation.” 102 §. ¢'t. at 2398. In
view of these costs, the discriminatory policy could “hardly be considered rational unless
it furthers some substantial goal of the State.” Id.

210. 1d at 2411 (Burger, C.J., dissenting).

211. Id. at 2412.

212. I1d at 2414. In Toll v. Moreno, 102 S. Ct. 2977 (1982), another case involving
alien rights, the Court required the State of Maryland to grant certain classes of aliens
resident status for purposes of university tuition and fees. The right was derived from
federal statute, however, rather than the equal protection clause. Justice O'Connor. also
relying upon statutory interpretation, agreed with the Court as to some classes of aliens
but not others. /d. at 2989 (O'Connor, J., concurring and dissenting).

























IN THE SUPREME COUR

What Difference Can a
Justice or Two Make?

The foliowing is a condensed excerpt
Jrom Chapter Two of the ferthcoming
book, God Save This Honorable Court, by
Laurence H. Tribe, to be published by
Random House in September 1985,

By Laurence H. Tribe

IN a speech delivered on the eve of the
1984 election, Justice. Rehnquist ob-
served that presidents have little success
in “packing” the Supreme Court -with
like-minded men and women, in large
part because new justices “‘invariably
come ‘one at a time' and each new ap-
pointee goes alone to take his place . . .
no cohorts with him.” Once there, the
appointee is supposedly absorbed by the
institution, with the resuit that the new
justice is more likely to be changed by the
Court than to effect any significant chang-
es himself, In fact, almost two-thirds of
all the Court’s members have taken their
seats within one year of another new
justice, creating an entering class af sorts,
Justice Rehnquist himself was nominated
on the same day as Justice Lewis Powell,
and the two were confirmed by the Sen-
ate only four days apart.

But there remains the fundamental as-
sertion behind the “one at a time" idea:
each individual justice, or even a pair of
new members, is said to be swallowed up
by the institution of the Court, and is
therefore not in a position to reshape its
course. Alternatively, as Justice Rehn-
quist also suggested in the same speech,
the Court's “centrifugal forces” can be
perceived as so powerful that the justices
may be expected to grow completely in-
dependent of one another, each becom-
ing an island unreachable by any ““hierar-
chical order” or *‘institutional unity.”
The argument is that, because the justices
are appointed for life and answer only to
their own consciences, they are less con-
cerned with being ‘‘team players” and
more concerned with securing their indi-
vidual places in history.

60 ABA Journal, The Lawyer’s Magazine

In different ways, these seemingly con-
tradictory images serve to make the same
point by denying the idea that one or two
justices can make a major difference at
the Court. But, to the extent they share a
grain of truth, both observations leave
the door open to many ways in which just
one or two justices can make a difference,
and a crucial one,

The 5-4 Court

Even those who accept the idea of
“centrifugal forces” on the Court would
have to acknowledge the difference that
one justice can make when the Court is
closely divided and renders a 5-4 deci-
sion, and about one-fifth of the Court’s
cases in the decade from 1974 to 1984
were decided on a 5-4 basis. Yet this is a
Court not known for ideological divisions
or intramural rivalries as sharp and deep
as some previous Courts have experi-
enced. If it seems surprising or unsettling
that so large a fraction of the constitu-
tional choices being made in the 19705
and-1980s turn on the narrowest of mar-
gins, there is some comfort in learning
that the phenomenon is hardly a new
one.

Some of the Court’s early decisions to
grant states broad power to modify their
own contracts (the 1837 Charles River
Bridge case} or to impose restraints on
state ability to issue bills of credit (Craig
v. Missouri, decided in 1830) were re-
solved by margins of one justice. The
great Civil War cases testing the bound-
aries of presidential and national power
(The Prize Cases and the Test Oath Cases)
were all decided by Courts split 5-4. The
famous Slaughrerhouse Cases of 1873,
which were the first major attempts to
interpret the 14th Amendment, turned
on the vote of a single justice.

Nearer to the turn of the century and in
the early 1900s, the Court’s string of
conservative economic rulings were often
handed down in 5-4 decisions. For exam-
ple, the 1895 decision to hold the income
tax unconstitutional in Pollock v, Farmers
Loan and Trus: Co. and the 1905 decision

to strike down a New York maximum
hours law for laborers in Lockner v. New
York were decided by the narrowest of
margins, When the Court then struck out
at the New Deal in 1935 and 1936, it
invalidated the Railroad Retirement Act
and a New York minimum wage law by a
single vote margin. When the famous
1937 “switch in time that saved the nine”
occurred, the Court, by 5-4 votes, sus-
tained a Washington minimum wage law
in West Coast Horel v. Parrish and the
National Labor Relations Act in NLREB
v. Jones & Laughlin Steel Corp.

The landmark criminal defense rulings
of the early 1960s—requiring the exclu-
sion by state courts of illegally obtained
evidence in Mapp v. Ohio, extending the
Fifth Amendment privilege against com-
pelled self-incrimination to state proceed-
ings in Malloy v. Hogan, and guarantee-
ing that suspects are to be informed of
their rights when subjected to “custodial
interrogation” and to be assisted by coun-
sel during such questioning in Miranda v.
Arizona and Escobedo v. [Hlinois—all
depended on the vote of one justice.
And, by 5-4 votes, the Court has more
recently cut back on many of these very
protections.

The 5-4 decisions run the gamut of
issues and show no sign of disappearing.
In 1978 the Court addressed the subject
of affirmative action in its 5-4 decision
upholding some prograrms but barring the
use of numerical “‘quotas” to aid minority
students in University of California v.
Bakke. In 1984 alone, the Court ruled by
the narrowest of margins in favor of the
constitutionality of city-sponsored nativi-
ty scenes in Lynch v. Donnelly, the legali-
ty of home videotape recording in Sonry
Corp. of America v. Universal City Studi-
os, and the president’s power to ban
travel to Cuba in Regan v. Wald.

Key 5-4 decisions are thus more than a
century old, and will be with us as long as
the Court is. They serve as reminders
that one justice can, and does, make a
difference in the choice among possible
constitutional futures. The Court often
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the U.S Supreme Court for almost 135 years
and, yet to many, he remains an enigmatic
figure.

The conventional wisdom is that Justice Black-
mun has changed over the years and become
more “liberal" or less “conservallve” or some-
thing — though i1 is I8 not quite clear what that is.
The word is that we have here a justice whose
constitutional philosophy has fundamentally
changed, to the disappoiniment of his sponsors.
from: a cautious judicial defender of established
institulions 10 an activist critic of those institu-
tions — in the name of protecung individuals victim-
uzed by archaic and unjust procedures and rules.

1 suggest that Justice Blackmun's change is
more apparent than real, that the major themes of
his recent rulings were evident many years ago

JUSTICE HARRY A. Blackmun has served on

and that they are s product of his essential '

character.

I, i1n fact, Justice Blackmun did undergo a
change, he wouild be in diatinguished company. Ia
recent decadea. Felix Frankfurier disappointed
many liberal supporiers by his judicial restraint;
conversely, Earl Warren was widely thought to
have reversed this ideological path. Earlier, Jus:
tice Oliver Wendcil Holmes was reputed to have so
irritated the president who appoinied him, Theo-
dore Roosevelt, that he was thereafter banished
from the White House dinner table. There 13 no
record that Justice Holmes found this an intoler-
able burden, either socially or gastronomically.

If we confine ourseives (0 a tabulation of some of
Harry Blackmun's rulings, it Is indeed poussible to
claim that he is a new man

THUS. THE "OLD" Harry Blackmun protest-
ed the crestion of a federal tort to remedy
fourth amendment violations.' The “new"
Harry Blackmun advocaled civil remedies
against abusive police conduct.!

The “old”” Harry Blackmun would have permit.
ted bar-association characier committees to probe
individual beliefs in search of potentially danger-
ous lawyers.' The “new™ Harry Blackmun barred
state pharmacy boards trom outlawing sdvertia-
ing of the price of druga needed by the poor and
sick.*

The “old” Harry Blackmun rejecled a welfare
client's Fourth Amendment claim against a wei-
fare monitoring program.' The "new” Harry
Blackmun protested the lermination of parental
custody rights at the hands of an inscnsitive
bureaucracy.*

The “old” Harry Blackmun wouid have denied a
jury trial in state juvenile proceedings.’ The “new"
Harry Blackmun voted to prevent statea from
denying an elementary school education {0 alien
children*

Does this prove that there Is an “old” and a
“new"” Harry Blackmun that bdbear little resem-
blance to one another? I do not think so.

In the first place, the "new” Harry Blackmun
was apparent long ago. While silting on the 8th
U S. Circutt Couri of Appeala, he wroie many opin-
ions supporting the constitutional rights of ag-
grieved individuals. These Included a caae
abolishing corporal punishment in prisons® and a
scries of cases finding civil rights violations.” At
hia confirmation hearings before the Senate Judi-
ciary Committee; he underscored theae deciaions
by enpressing the hope that his appeliate court
opinions “show . . .in the treatment of little peo-
ple. . . a sensitivity to thelr problems.”

And in his early years on the Supreme Count —
what should have been the era of the “old” Harry
Blackmun — he wrote two libertarian opinions
that transformed the law, Graham v. Richardson”
wus the first case 1o uphold the constitutional
rights of allens, expressing what a former law
clerk has called "equality with a human face”
And Roc v Wade” 1s famous aa a humane charter
ol liberty for women who wish to control their
lives and reproduclive destiniea.

“new” Harry Blackmun has adhered in
many cases to a stern view of criminal due
process that no doubt has diasppointed many de-
fense luwyera.” and, among other “conservative”

BY THE SAME TOKEN, the supporzedly

Mr. Dorscen w Sivkes Professor of Law at the
New York University School of Law and presdent
of the Amercan Civil Liberhes Unwn. TAeac re-
marks arc based on Profesaor Dorsea's introduc-
tion of Juniwe Blackmun wAen Ae delivered the
1984 James Madwon Lecturs at NYU law achool

A Change
In Judicial
Philosophy?
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JUSTICE HARRY A. BLACKMUN

I suggest Justice Blackmun's
change 1s more apparent than
real, that his rulings are a
product of his basic character.

rulings. he recently dissented from a finding of
sex discrimination in the establishment of an ali-
female achool of nursing."

The statistics suggest similar conclusions. In
the 1983 term, Justice Blackmun voted with Chief
Justice Warren E. Burger and Justice Sandra Day
O'Connor more ofien than with elther Justices
Wiihlam J Brennan Jr or Thurgood Marshail.®
And while Justice Blackmun aligned with Justice
Brennan {ar more than with Justice Wiiliam H.
Rehnquist in the preceding five terma, he voted
with Chief Justice Burger as ofien aa with Justice
Marghall”

There (0 thus much evidence that the “new™
Harry Biackmun is not 8o new after all But there
s & sccond. and deeper. reason for distrusiing \he
facile conclusion that the justice has undergone &
trangformat:on over the ycars

We must never forget that the boy 1s father 1o
the man. thal the seeds of the fully mature person
are long embedded in his character One need not
embrace Freudian psyci..logy 10 cunciude that
early experience and tra;ning will be refiectied in
later sctions and decisions, and that fiexibilily
and open-mindedness are thcmacives the product
of what has gone beforc. As William James obce
wrote, “ln Ita widest possible sense. . .a man's
Self 18 the sum total of all that he can call his." So
100 with judges When a president appoints same-
one to the bench he does not select a programmaed
robot. he nominates the whole person, and the
whole person includes that individual's capacity
for growth.

1ed an evolulionary potential. His summa

cum laude dcgree at Hervard Coliege sug-
gesta a creative man. His decision 10 leave a flour-
ishing iega) practice 10 become resident counsel to
the Mayo Clinic suggests an unconventional one.
Justice Blackmun's extrajudicial wrilings are
cons:stent with a dynamic philosuphy. Years ago
he observed: "As 1n mcdicine, 30 in law, although
maore 3lowly, there 1s constant movement. We should
be aware of this, anticipate 11, nut resent L™

The Felix Frarkfurter known as a conservative
and the Earl Warren known as a liberal were
already 1n ¢xistence — even if latent — when
Presidents Rousevell and Eisenhower sent theiwr
nanies 10 the Senate Similarly, on his tirst day in
his new chambers. Harry Blackmun possessed all
the qualities of mind and heart of the Jusiice
Blackmun we now know. As 1n the physical umi-
verse. Lhe muvemeni we observe today reflects the
encrgy previousiy stored and awaiting Lhe day of
release

The new Harry Blackmun remains Lthe essence

5f the old Herry Bisckmun. the same man with
\he same values who took his 2eat 1n 1970 He is a
man strong and kind, concerned with concrcte
droblems and real. sutfering people. Justice
Blackmun has been a “genersior of institutional
respect. .  grounded. . .inintuitive fairness and
human warmth.”* He has leurned. as Albert Ca-
mus once wrole, that justice is often the fugitive
from the winning camp. Justice Blackmun has
learned, as he has said, that judgment “"grows by
experience and 1l gruws by learming.”

Whether these Qualitica are “new.” some be-
lieve, or grounded deeply in Justice Blackmun's
very nature. a3 ] believe, ia not reavived. As usual,
history will have the fast word.

JL‘STICE BLACKMUN (rom the start embod-

1) Bivens v Sia U'nanown Named Agenta of Federal Buresu
of Narcctics, 403 US M 430 (1971 1Blachmun J . dussenuing)
i3 Ko v Goude €23 US 343 3ai L} mun, J,

disacnting: US v Badey 04 US 3¥¢ 1% . 2ysmyc ¢ hmun J,
dissenting
3, In re Stolar #0) US 23, 34 1971 (Biscamun, J.,

(6 Laspiter v Depariment of Jucial Services. €32 US 10, 33
(31, Biscamun. J . dissenting!

t7, McKeiver v Penrg)vania #03 US 328 343 (18734 1Blach
mun. J 3 ssenung -

) Piyier v Due o397 U$ 200 (1w

wath Cir 1084
Cir 1wive Discs fac-
black sChoul Clueed:,

) Jo ach v Bushep. v K 3T
1300 Rimp v Beasiey 433 F24 W3
wity megilers crdered renired af

Bailey v Henslee 207 F2d 0 th Cir 1983, sjury
discriminatine
Gl eed LS a3 4

Lies $10 LS 113 (10Th

1) Eg US v Lecn 10w SOV Jaus (10041 (encivaionary rute
narruml) conaiPued  New Yors v Qua 10e BCY 2026 10e4
| pulic salely  escepliun creaird tv the Mirands rules

vie Moesasigp Usiversity for Wumen v MHogan o US 718
LN

113) Suprema Cowrt, 1902 Term, de Harv L Rev L Mo 1ivess

€18: Supreane Court 1882 Term. 87 Harv L Hev i, 24 (1843

1l Hiscamun. Allueanie of o Forma Pauperias Apgesis in
Bec 2332 any Habres Corpus Cases. ¢3 FHU 343 239 (w87

(19 Neuburne Bisamut Inttliectual Opetness Bhicis Need
«0 Respect fur the Judicial Prucess. Nat) LJ Feo 15 1080 a1 33




0’Connor on Own Path

Justice Adopts a Pragmatic Conservatism

By Al Kamen

Woishimgton Pose >l Weyter \0‘%

“We'd written her off,” sad a
pleasantly surprised news media
lawyer, Bruce W. Sanford, upen
hearing last week that Justice San-
dra Day O'Connor had cast the de-
ciding vote in favor of the press in a
libel ruling.

O'Connor’s vote with the liberal
wing also stunged conservatives,
such as American # al Foundation
lawyer Michael MtDonald. “T am
surprised and disappointed,” he
said. 1

Last week's 5uling, requiring
plantiffs in libel suits to assume the
difficult burden of proving that a
published stof!;'-.fgm false, was one
of several this térm in which O'Con-
nor abandoned her usual allies on
the court’s conservative wing and
cast the pivotal vote to create 2 lib-
eral majority on a major issue,

In O'Connor’s view, the press de-
served substantial protection from
libel suits because “the First
Amendment requires that we pro-
tect some falsehood in order to pro-
tect speech that matters.”

The dissenters, this time led by
centrist Justice John Paul Stevens,
called her opinion “pernicious” and
said it would give “the character
assassin a license to defame.”

O’Connor's voting record this
term, as the court approaches the
halfway mark, hardly makes her a
new member of the court’s cen-
trist bloc, much less its liberal
wing.

But President Reagan’s only ap-
pointee to the high court, who in
her first years sided consistently
with the most conservative of her
¢olleagues, has become consider-
ably less predictable, a change that
is attracting notice.

The court i8 generally seen as
split into three groups on contro-
versial social issues, with Chief Jus-
tice Warren E. Burger, William H.
Rehnquist and O’Connor on the
right and Justices William J. Bren-
nan and Thurgood Marshall on the
left, Justice Byron R. White, al-
though lately increasingly conser-
vative, along with Justices Lewis F.
Powell, Stevens and Harry A.
Blackmun have formed “a floating
center,”

During her first term on the
court in 1981-82, O'Connor voted
with Rehnquist, a fellow Arizonan
and longtime friend, 81.7 percent of
the time, according to statistics
compiled by the Harvard Law Re-
view. Two vears later, she voted
with Rehnquist 91.9 percent of the
tinie and joined him 90.5 percent of
the time last year.

=5 far this term, with

-~ BEPEE I

nearly A

i . N

When she arrived at the court,
O'Connor agreed with Brennan in
fess than half the court’s rubngs.
This term she and the liberal justice
find themselves in agreement about
60 percent of the time.

Statistics, especially this early in
the term, can be misleading. The
difficult cases for the most part
have vet to be decided, while the
less divisive ones, which are unan-
imous or nearly so, often come
down early,

Still, the preliminary pattern is
supported by several votes where
('Connor abandoned conservatives
when it mattered most—when the
court was closely divided on highly
symbolic issues such as school pray-
er, federalism or libel,

Those votes indicate that O'Con-
nor, 56, is adopting a more indepen-
dent, pragmatic, case-by-case con-
servatism. She appears as much or
more concerned with the process
used to reach a result than the par-
ticular result reached.

That concern for process was
illustrated last month when she de-
nied conservatives a major victory
in a case involviog the constitution-
ality of voluntary prayer groups in
public schools, O'Connor joined the
court’s liberals in a 5-to-4 ruling
that said the person challenging the
prayer group in Williamsport, Pa., a
former school board memter, had
no legal basis to do so.

The ruling let the prayer group in
Williamsport's high school continue,
but, at least temporarily, deprived
conservatives of a ruling they
wanted saying such religious groups
were constitutionaily permissible.

O’Connor also backed the liberals
on the losing side of a case involving
the power df the military to enforce
strict dress codes—in this instance
whether the Air Force could deny
an Orthodox Jewish captain's re-
quest to wear a yarmulke while in
uniform.

The 5-to-4 majority, in an opinion
by Rehnquist, said the judiciary
should as a general rule defer to the
military’s “professional judgment”
and the Air Force decision not to
permit the yarmulke overrode the
captain’s claims to a First Amend-
ment right to freedom of religion.

O’Connor, in a dissent, said the
“need for military discipline . . . is
unquestionably , . . important,” but
the military is still subject to con-
stitutional constraints.

In this case, she concluded, “1
wnuld hold that the government's
policy of umformity must vield to
the wdividual's assertion of the
right of free exercise of religion.”

On other occasions, O'Connor.
while agreeing with the resuit
reached by one side nr the other.

i

For exampie, n a criminal case
involving government violations of
grand jury rules, O'Connur agreed
with the conservatives that later
convictions in this case should not
be overturned, but said; “I write
separately because [ believe the
analysis adopted by the majority”—
an znalysis written by Rehnquist—
“seriously underminfes] the grand
jury's traditional functions of pro-
tecting the innocent from unwar-
ranted public accusation.”

O'Connor’s shift—if it is one—is
not unusual for justices. Blackmun,
a member of the court’s center who
often sides with the liberals, began
his tenure in the early 1970s as a
consistent ally of Burger, his fellow
Minnesotan. They voted so often
together that they came to be
known as the “Minnesota Twins,” a
sobriquet that infuriated Blackmun.

(¥ Connor’s mini-odyssey is much
less dramatic, but it is quite evident
to some observers, such as John P.
Frank, a law professor and court
expert from O’Connor's home town
of Phoenix who has followed her
career closely.

“The tradition is that it takes five
years for a new justice not previ-
ously part of the federal system to
stand on one's own,” Frank said,
noting that O'Connor's previous
judicial experience had been on a
state court.

“I have been predicting that at
about the emd of five years that, as a
superbly capable lawyer, she would
be flying off on her own,” Frank
said.

O’Connor’s independent views
were evident early in her tenure,
but they most often led her to agree
in general with her fellow conser-
vatives. More recently they seem
to be leading her to disagree.

O'Connor is the court's junior
justice in terms of tenure, That of-
ten translates to limited influence in
shaping opinions. But fellow justices
across the ideological spectrum say
privately, and sometimes publicly,
that they find her hardworking and
perceptive and that they consider
her views carefully,

Despite her junior status, 0'Con-
nor has been known to write opin-
ions that occasionally lead more
senior justices to shift their votes,
and the eventual outcome of a case,
her way. .

“Justice O’Connor,” Frank said,
“has now been there long enough to
be an independent force. But she
will remam a staunch conservative,
make no mistake about that.”

Frank, who has known O'Connor
for years, said, “We can anticipate
less echoing of Justice Rehnquist
and much more standing on her
e e Sank fenmy here an gt Bt
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“effect manifested in the behavior of the
chief justice and other senior justice
with opinion assignment responsibili-
ties; ® and, finally. an effect “manifested
in the voting behavior of the new jus-
tice.”’® This article examines the behav-
1or of Justice Sandra Day O'Connor as
displayed during her {irst three terms on
the Court in terms of each of these
aspects of the freshman effect.

The firstaspect of the freshman effect
is a purported sense of bewilderment
experienced by the neophvie justice
upon joining the highest court in the
land.” Justice Brennan once noted that
“such factors as workload, unfamiliariy
with...procedures and the unique na-
ture of constitutional decision-making
tend to create difficulies for any neo-
phvie justice.”® One might think that
priot judicial experience would o some
degree mitigate this sense of bewilder-
ment. However, Justice Brennan has
also stated “categorically that no prior
experience, including judicial expe-
rience, prepares one for the work of the
Supreme Court.” Heck, after studving
Justce Brennan's carly vears on the
Court found, to the contrary, that Bren-
nan’'s “experience on the New Jersev
Supreme Court provided a useful ‘antic-
1patory socializavon’ experience, which
prepared him for what lay ahead. !0
Perhaps Justice O'Connor’s experience
asa state Judge provided her some degree
of "auticipatory socializaton.”

As vet there have been no signals that
Justice O’Connor has experienced an ob-
servable sense of disorientation or bewtl-
derment. To the contrary, there are signs
that Justice O'Connor was very quick to
adaptto har new environment. Admitted-
lv. this subjective aspect of the freshman
effect 1., “feelings of the new justice. " 1s
extremely difficult o observe. Therefore,
any conclusion regarding this aspect of
the freshman cffect must be viewed as
speeulative and wentative. Fortunately,
however, the other aspects of the fresh-
man cffect take the form of overt behavior
which appears in the public record.

The second aspect of the freshman
effectisasupposed tendency for the chief
justice and other senior justices 10 case
the newcomer's transition by assigning
“aless-than-equal share of opinion writ-
ing responsibilities.” ! Table 1 provides
data on the number of opinions written
by cach justice during the 1981 and 1982

Table 1 Opinions of justices, 1981, 1982 and 1983 terms
1981 Term
Opinions
Justice of Court Concurrences [BEEE Tetal
Stevens 15 15 F 56
Powell 16 13 = 51
Blackmun 14 18 AN 44
Brennan 16 11 =" 44
White 19 8 -t 44
Rehnquist 17 7 -2 39
O'Connor 13 (9th) 12 {4th) tlar 3%\ Mhy
Burger 16 6 i 3
Marshall 15 5 4 24
Total 141 95 =S 3T
1982 Term
Opinions
Justice of Court Concurrences Dizsarts Total
Stevens 15 12 ra 54
Marshall 17 3 o 47
Brennan 15 13 b 48
Biackmun 15 12 °T a4
Rehnquist 20 5 3 a1
white 19 6 o 36
Powell 18 9 £ 35
O'Connor 16 (5th} 7 (5th) c e 34 8th)
Burger 16 3 B 24
Total 151 70 tel 361
1983 Term
QOpinions
Justice of Court Concurrences C ssarts Total
Stevens 16 18 = &5
Brennan 16 10 2z 5%
Rehnguist 18 3 T2 36
Powell 16 1 - 36
O'Connor 17 (4th) 10 ited T o=z 3¢ tied
for 3rdi foei for Grd)
White 18 3 z 33
Marshali > 15 2 6 a3
Blackmun 16 6 g 31
Burger 16 2 < 18
Total 151 68 2" 346

Sources Harv L Rev. Vol 96, No 1. at 304 (1982). Vol 97 No. 1 at 295 (1983} Vol 98. No 1.a: 3" 1984,

terms. The data for 1981 show that Jus-
tice O'Connor ranks fast among the jus-
tices In terms of “"opinions of the Court.”
This would coincide with the traditional
expectations expressed i the literature,
However, 1t 1s noteworthy that, in terms
of separate concurring opinions, O'Con-
nor ranks fourth for 1981. This would
suggest that, while the Chief Justiceand
other sentor justices were following the
Norm1 governing opinion assignment (o
freshmen, Justice O'Connor was mak-
ing an effort to assert herself through
separate opinions. This is hardly the
kind of behavior one would expect from
a bewildered, Insecure or disoriented
neophvte. Perhaps this asscrtive opinion-
writing behavior in 1981 helps to explain
the fact that for 1982, Justice O’Connor
ranks fifth among the justices in wiitng
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Growp. 3o Sociat Forces o 2 193 Howard,
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Supreme Court

The Da Y They Discarded All the Labels

&

By STUART TAYLOR Jr. \

Special to The New York Times

WASHINGTON, May | — At Jeast
on the surface, the Supreme Court
seemed to have things backward
Wednesday when it overruled a 1965
precedent and handed a major vic-
tory to black criminal defendants at
the expense of prosecutors and the
Reagan Justice Department.

This is supposed to be the era of the
conservative majority under Chief
Justice Warren E. Burger, a group
whose approach is often contrasted,
almost reflexively, with the Court’s
pioneering liberal actlvism and ex-
pansive view of criminal defendants’
rights two decades ago, when Earl
Warren was Chief Justice.

President Nixon wanted his four
appointees to be tough on crime, and
generally they have been. Yet two of
them, Justices Lewis F. Powell Jr.
and Harry A. Blackmun, were in the
7.t0-2 “‘liberal” majority that on
Wednesday curbed the powers of
prosecutors to exclude prospective
black jurors from the trials of black
defendants. In fact, Justice Powell
wrote the opinion.

Also in the majority was Justice
Sandra Day O'Connor, President
Reagan’s lone appointee to the Court.

The decision was one of those that
confound the labels — liberal and con-
servative, judicial activism and judi-
cial restraint — for which journalists,
lawyers, politicians and judges often
grasp when seeking to fit the Court's
shifting coalitions into a logical
framework.

“Tides of Public Opinion’

The Court’s sharp reversal on ex-
clusion of black jurors may also have
something to do with the subtle effect
on the Court’s thinking that Justice
william H. Rehnquist, the Court’s
most consistent conservative, as-
cribed last month to the ‘‘currents
and tides of public opinion which lap
at the courthouse door."”

The national consensus that racial
discrimination is unacceptable may
be one current lapping at the door
even more powerfully now than in the
heyday of the Warren Court.

The Warren Court did much to
create that consensus. But it was that
Court, in the 1965 case of Swain v. Ala-
bama, that allowed prosecutors to ex-
clude all black prospective jurors
from a black defendant’s jury. Con-
demning’ racial discrimination in
theory, the Court refused to find proof
of it in practice even in a county
where no black had ever been seated
on a jury. It did not want to fetter the
ancient rights of prosecutors and de-
fense lawyers alike to use their allot-
ted “‘peremptory challenges’ to ex-

The ‘conservative’
Burger Court was -
expected to reject
‘liberal’ decisions...

clude some jurors without giving a
reason. ’
And it was the Burger Court (with

" the Chief Justice and Justice Rehn-

quist dissenting) that overruled the
major holding of Swain in Wednes.
day’s decision in Batson v. Kentucky,
barring prosecutors from excluding a
black from a black defendant’s jury
on account of race.

Justice Byron R. White, who wrote
the Swain decision, voted Wednesday
to overrule it. *‘The time has come,"
he wrote in a concurring opinion in
the Batson decision, to move against
racial discrimination in jury selec.
tions, even at the cost of spawning
“much litigation'' over peremptory
challenges.

The Batson decision surprised and
delighted many liberals, sqme of
whom had viewed Swain as one of the
Warren Court’s darkest hours.

Terry Eastland, chief spokesman
for Attorney General Edwin Meese
3d, was not a bit delighted, if not aito-
gether surprised, by the Justices’
willingness to depart from centuries
of tradition in pursuit of their vision of
racial fairness.

“Many conservatives expected the
Burger Court to overturn Warren
Court decisions,” he said with the
wry laugh of a man whose team just
lost a big one, “but certainly Swain
was not one of them.”” The Administr-
aion had urged the Court to reaffirm
Swain.

In fact, as Mc. Eastland and other
students of the Court have written for

some time, far from overturning -

many liberal Warren Court decisions,
the Burger Court has in some ways
been both more ‘‘liberal’’ and more
‘‘activist,’”” sometimes in opinions
written by Chief Justice Burger him-
self, sometimes over his objection.

It was the Burger Court, not the
Warren Court, that first ordered bus-
ing of students when necessary to de-
segregate public schools in 1971,
legalized abortion in 1973, upheld use
of affirmative action preferences for
blacks by private employers in 1979
and struck down in 1980 a state law
that required posting of the Ten Com-
mandments in public schools. The
Burger Court has also gone well be-
yond the Warren Court in holding un-
constitutional certain forms of dis-
crimination against women.

Does this mean that it is the labels
that are backward, that the Burger
Court is really more liberal than the
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Warren Court? Certainly not, say
Professors Vincent Blasi of Columbia
Law School and Laurence Tribe of
Harvdard Law School; the labels are
a very rough, sometimes misleading
approximation of a far more compli-
cated reality.

Mr. Blasi, editor of a 1883 book,
‘“The Burger Court: The Counter-
Revolution That Wasn't,”” says the
‘‘pragmatists’’ who occupy the shift-
ing center of the Burger Court are
“activist'” in using their power of
judiginl review to serve. jystice as
they see it but are not driven by the
“larger principles’ that lib-
erals like C Justice Warren, Jus-
tice Hugo Black and others.

They are, he said, ‘‘hardworking
and above ali open-minded,’’ and they
take ‘‘an issue-by-issue, fact-specific
view of the world.”

He contrasted the Batson decision,
which he said might be explained in
part by the Court’s concern that inno-
cent black defendants might some-
times be convicted by unsympathetic
all-white juries, with the Court’s deci-
sions cutting back defendants’ Fourth
Amendment rights not to be sub-
jected to unreasonable searches and
seizures.

In the Fourth Amendment context,
Mr. Blasi said, the Court is often
asked to reverse the conviction of a
clearly guilty criminal because of er-
rors or abuses by the police. He con-
trasted the Burger Court's careful
analysis of costs vs. benefits in such
cases, driven by reluctance to let the
guilty defendants escape punishment,
with the Warren Court’s determina-
tion to vindicate an idealistic vision of
Fourth Amendment freedom, cost
what it may.

‘Wonderful and Long Overdue’

Mr. Tribe, who is generally consid-
ered a liberal but who disdains such
labels, said ‘‘it would be a mistake to
paint too rosy a picture” of the
Burger Court’s record on civil rights
and civil liberties. But he said the
Batson decision was a ‘“wonderful
and long overdue'' example of the
Burger Court’s willingness to ‘‘push
forward the frontiers'* of the law to
combat racial and gender discrimi-
nation.

He said the decision was more
easily understood ‘‘as not so much a
case about criminal pocedure as
about race relations.’*

Although the Burger Court ‘*‘has
been far slower to vindicate and ex-
pand’’ civil liberties under the Fourth
and Fifth Amendments than the War-
ren Court was, Mr. Tribe explained,
‘it has been willing to recognize the
relevance of both sexual and racial
discrimination in.-contexts that the
Warren Court had left largely un-
touched, such as family law and the

peremptory challenges ipvolved in
this very case.”
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SUPREME COURT RETURNS

Gourt straddies
ideological fence

Issues ahead will test its balance

By Bob Minzesheimer
and Tony Mauro \’y%(
USA TODAY

Will the real US. Supreme Court
please stand up?

Starting Monday, the nine justices face
a new term and a docket full of contro-
versies that could force them to show
their true colors: Are they turning to the
right or maintaining a more moderate,
cautious approach?

The court this fall will reconsider
some of its most emotional issues: abor-
tion, religion in the schools and whether
affirmative action plans — aimed at
helping minorities and women — create
what the Reagan administration calls
“reverse discrimination.”

The court calendar includes two new
issues: political gerrymandering — de-
signing congressional districts to favor
one political party — and the modern di-
lemma presented by the Reagan admin-
istration’s “Baby Doe” regulations, which
force hospitals to keep alive severely
handicapped infants.

Since President Nixon appointed Chief
Justice Warren Burger in 1969. the court
has taken unpredictible swings, alter-
nately delighting conservative admirers,
as in the 1983-84 term, then reassuring
liberal critics, asin the last term.

AE. Dick Howard, University of Vir-
ginia law professor, expects last term'’s
return to the “mainstream” to continue.
That middle path reflects the court’s
sharp divisions, he said.

Paul Kamenar of the conservative
Washington Legal Foundation, isn't ex-
pecting major changes either — at least
from the current court The Reagan ad-
ministration, which is urging the court in
a pending case to overturn its landmark
1973 ruling legalizing abortion, is “laying
the groundwork for the future,” he said.

*The court is likely to maintain the sta-
tus quo,” said Burt Neuborme of the
American Civil Liberties Unlon. “It’s nib-
bling at the margins, rather than making
any doctrinal breakthroughs.”

Attention will be on the health of the
aging justices, especially Lewis Powell,
78, who has undergone prostate cancer
surgery and a hernia operation, but
shows no signs of retiring,

Powell’s pivotal vote “tends to keep
the conservative wing in more moderate
bounds,” Howard said. “Should President
Reagan have a chance to replace him, it
would be a much different court.”

The median age of the justices — 76 —
is the oidest in the court’s history.

The youngest justices, Sandra Day
O’Connor, 55, and William Rehnquist, 61,
are among the most conservative.
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0’Connor’s key vote

Record

on issue
‘mixed’

By Tony Mauro \ Z% "0‘ f

USA TODAY

Justice Sandra Day O’Con-
nor — the Supreme Court’s
only woman — is the one to
watch Tuesday as the jus
tices take up the issue of sex-
ual harassment of women.

O'Connor’s record on
women'’s issues is a “mixed
bag,” says the American Civ-
il Liberties Union’s Isabelle
Pinzler, making her a key
swing vote on a conservative,
aging court.

Example: In 1983, O'Con-
nor topped a 54 majority in
ruling that retirement plans
could not discriminate
agalnst women; but she
switched sides and formed a
majority to say the ruling
should not be retroactive,
neutralizing its impact.

O’Connor, who tums 56
Wednesday, Is “clearly the
only member of the court
who has suffered sex dis-
crimination,’” says Elder
Wwitt, author of A Different
Justice, a book about the
Reagan-era Supreme Court.
“She is the most concerned
of any justice that people
should not be mistreated ei-
ther way, men or women.”

O'Connor’s brush with sex-
ism came after graduating
third in her class at Stanford
Law School — she was of-
fered a legal secretary’s job.

But Wit says, O’Connor
can be unpredictable. “She’s
a very practical woman ...
she might say that if you're a
victim of sexual harassment,
you should pick yourself up
and do something about it"

Feminists are upset with
0'Connor’s abortion views. In
a 1983 decision, she authored
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AP
O’'CONNOR: Was offered a legal secretary’s job after gradu-
ating third in her Stanford Law School class m%.?

what is viewed as one of the
best ts against Roe
v. Wi the 1973 decision

legalizing abortion. She
wrote that scientific ad-
vances, making it possible
for a fetus to survive earlier
outside the womb, were set-
ting the Roe ruling “on & col-
lision course with itself.”
Douglas Johnson of the
National Right to Life Com-
mittee notes that O’Connor
voted for abortion as an Ari-
zona legistator: “Unlike some
justices, she doesn’t feel she

has license to impose her

philosophy on the court.”
Since joining the court in
1981, O'Connor has;

B Rejected the right of the
Jaycees to exclude women.

W Spurned the Mississippi
University for Women's bar-
ring men from ifs nursing

program.

B Proclaimed that “the
victims of job discrimination
want jobs, not lawsuits” in a
Ford Motor Co. sex case.

B Agreed that law firm
partnership decisions are
covered by sex discrimina-
tion laws.

@ Said court should have
reviewed case of demoted
anchorwoman Christine
Craft, whose sex discrimina-
tion claims were struck down
by two federal courts.
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High court closer to middle
than right or left would like

By Curtis J. Stomer {2

Stafl wnter of The Chnstian Science Montor

Boston

ORMER Supreme Court Associate

Justice Arthur J. Goldberg says that

“the Burger court is not as

conservative as some liberals feared and

not as conservative as some conservatives
hoped™’

Justice Goldberg, an appointee of
President John F. Kennedy in 1962,
served three years on the high tribunal
and was considered part of a liberal coali-
tion on the Warren court.

The other living retired associate jus-
tice, Potter Stewart, an Eisenhower ap-
pointee, served from 1959 to 1981. When
Justice Stewart retired, Ronald Reagan re-
placed him with Sandra Day O’Connor.

Some legal observers felt this last
change would mark the end of a liberal-
moderate era for the court and the start of
a conservative trend that would grip the
high tribunal for decades to come. But
that has not occurred, as former Justice
Goldberg indicates.

Most legal scholars agree that the court
under Chief Justice Warren E. Burger has
broken less ground in the area of civil k-
berties and minority rights than it did un-
der the 15-year tutelege of Chief Justice
Earl Warren.

But even strong civil liberties advo-
cates, such as American Civil Liberties
Union lawyer Bert Neubourne, concede
the Burger court has made significant
gains, of late, in protecting individual
rights — particularly bolstering the role of
women in the workplace.

What most troubles Mr. Neubourne
and other liberals is that the Burger court
has, at the same time, restricted some
Warren court decisions that afforded
broad protections to the accused in crimi-
nal p ings. So-called Miranda
i and Exclusionary Rule decisions
{dealing with reading of rights to suspects
and invalidating court evidence that is
tainted by improper police procedures)
have been significantly modified.

Also the votes of the court’s avowed
conservatives, Associate Justices William
W. Rehnquist and O’Connor, have not al-
ways been predictable. Justice Rehnquist,
whose decisions generally please conser-
vatives, has occasionally come down hard
in favor of civil liberties claims. And Jus-
tice O'Connor, the court’s least-tenured
member, surprised and chagrined some of
her conservative allies by voting against
Alabama’s moment-of-silence statute,
which provided meditation periods in the
schools for the purposes of prayer.

Chief Justice Burger likes to point out
that his decisions are not marked by po-
litical and ideological considerations —
but by constitutional dictum. But he
tends to vote against strong federal con-
trols and regulation of big business and
also bucks extended interpretations of the
Constitution to protect the rights of felons
and others accused of crime. He believes
that criminals have no special civil rights
that transcend the privileges of all
citizens.

In comparing the Warren and Burger
courts, Harvard Prof. Laurence H. Tribe,
a leading Supreme Court scholar, warns
against ‘‘labels,” which he says are mis-
leading. He also suggests that it is particu-
larly difficult to characterize the present
tribunal because of ‘‘strong individuals
{associate justices] who don't always take
the lead of the chief.” ~

Professor Tribe further points out that
the Warren and Burger styles are vastly
different — with the former more clearly
shaping internal court policy and the lat-
ter focusing on broader problems of court
structure, reform within the legal system
with less emphasis on litigation, and
prison reform.

Court watchers also stress that another difficulty of
pinpointing a specific direction for the Burger court is
that certain longtime members of the panel have drifted
from earlier philosophies.

For example, Associate Justice William F. Powell Jr.,
a Nixon appointee, has, in many cases, moved from his
conservative position and voted more with court
moderates, Harry A. Blackmun and John Paul Stevens.
On the other hand, Kennedy designate Byron R. White
has of late entrenched himself in the conservative camp
of Justices Burger, Rehnquist, and sometimes O'Connor.

What of the future? Some legal analysts predict that
circumstances will soon dictate a clear swing to the right.
Conservatives court-watchers — including American En-
terprise Institute scholar Bruce Fein and former Solicitor
General Rex Lee — predict that a single Reagan appoint-
ment could result in decisions which would: totally elimi-
nate Exclusionary Rule and Miranda protections,
sharply limit affirmative-action plans that now provide
job preferences for racial minorities, and establish a
stronger pro-big-business trend.

Despite some predictions that President Reagan will
get the opportunity to appoint up to five new justices by
the end of 1988, when his second term ends, none of the
members of the current court have indicated an intent to
retire or resign.

Five of the current nine are well past normal retire-
ment age. Liberal members William Brennan and
Thurgood Marshall, among the most senior in age, hint
they may leave the court only if and when a Democratic
president is elected. Justice Powell, who last term missed
hearing one-third of the court’s cases and considered re-
tirement due to ill health, now says he is fully capable of
fulfilling his duties.

Mentioned as possible replacements, in the event of a
Supreme Court opening, are Robert H. Bork and
Antonin Scalia, judges on the US Court of Appeals in
Washington, D.C., and Richard A. Posner, who serves
on the US Court of Appeals in Chicago.

All are Reagan appointees, ideological conservatives,
and philosophically attuned to the administration's
stances on judicial retraint and laissez-faire government,
explains Yale Kamisar, criminal law expert and Univer-
sity of Michigan law school professor.

Harvard’s Professor Tribe holds that Supreme Court
appointees tend to ‘‘not disappoint the president who
nominated them.” But he adds, as do other scholars of
the court's history, that there have been notable excep-
tions to this rule.
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Justjce Q’Connor Finds a Theme

to The New York

WASHINGTON, June 3 — As she

mears the end of her first Supreme
Court term, Associate Justice Sandra
Day O'Connor has emerged as one of
the Court’s most ardent champions of
states’ rights, a development with im-
portant implications for a Court in the
midst of re-examining the balance of
power een the states and the Fed-
eral Government.

The first state court judge named to
the Supreme Court in 25 years, Justice
. 0’Connor is using her vote and, in-
creasingly, her to criticize Fed-
eral invasions of state ‘“‘sovereignty”’
and to advocate greater deference
Congress and the Federal judiciary to
state courts and state legisiatures.

In both majority opinions and dis-
sents, she has ed a vision of
“our federalism’’ that entails a dimin-
ished Federal presence, whether as
overseer of the faimess of state crimi-
nal procedures or as arbiter of
whether a state is giving its citizens
*“‘due process’’ in the noncriminal con-
text.

That ber vision does not prevail in

every case is not cularly impor-
tant at this point in her tenure. t
matters is the e-minded fervor
she brings to a subject, federalisp,

that is at the core of the Supreme
Court’s current agenda, and at the
heart of the Reagan Administration’s
domestic program.

Shruwewollm

After decades of encouraging an ex- !
pansive role for the Federal Govern-
ment, particularly as the front-line de- -
fender of individual rights, the Court-
is pow redefining nhﬂ‘t?:f balance ltg:
presiding over a er to
mtesd.l%e process has pg;eded fit-
fully for the last 10 years, with Associ- -
ate Justice William H. Rehnquist’
providing the ideological underpin-
nings and a shifting majority coalesc-
mg;round the issue on a case-by-case |
basis. i

For the first time, Justice Rehn-
quist has a colleague who seems to '
share fully not only his interest in the
subject, but his sense of mission. As
youngest members of the
Court — he is 57, she i8 52 — Justices
Relhnquist and O’Connor are likely to
have a long time to press their cam-
wmmtorethe states to a place of

T in the Fe\deral system.

This week, in dissenting from a -
decisjon that upheld a Federa] energy
law, Justice O’Connor filed a"23-page
opinion that was really a roadmap to
the Federal-state relationship as she
sees it. The energy statute, challenged

in Federal court by the state of Missis-
sippi, requires state utility regulators
to consider adopting various pricing :
policies to spur conservation. Justice
O’Comnor said that in finding the law
constitutional, the Court’'s majority '
“permits to lddnap state !
utility commissions into the national
regulatory family’’ and ‘‘undermines
the most valuable aspects of our
federalism.” . :
!

“I am not ready to surrender this
state legislative power to the Federal
Energy Regulatory Commmission,” she

Rebuttal From Blackmun
Justice O’Connor’s dissent, which
Justice Rehnquist and Chief Justice
Warren E. Burger joined, prompted a -
scathing rebuttal the author of
the majority opinion, Associate Jus-
tice-Harry A. Blackmun.

Her ‘‘apocalyptic observations,
while striking, are overstated and pa-
tently inaccurate,”’ Justice Blackmun
wrote, ‘““While Justice O’Connor artic-
ulates a view of state ignty that
is aimost mystical,” he said, ‘‘she en-

|

tirely fails to address our emtnl‘
point,” which was that since the Fed-
eral Government could constitution-
ally take gver the entire field of utility
regulation, it can certainly take the
less drastic step of leaving the field to
the states but requiring them to follow
certain procedures.

Justice O'Connor has used her ma-
jority opinions as well as her dissents
to lecture her colleagues about the
role of the states and the need to treat
state officials, including judges, with
more regpect.

| For example, she wrote an opinion
for the Court hol that a Federal
oourt had erroneously granted a new
trial to a state prisoner in Ohio. The
Federal court had found constitu-
tional defects in the jury instructions
at the prisoner’s trial in state court.

“State courts are understandably
frustrated,” she wrote, ‘““when
faithfully apply constitutional
law only to have a Federal court dis-
cover new constitutional commands.”

She continued: “In an individual
case, the significance of this frustra-

tion may pale beside the meed to
remedy a constitutiona] violation.
Over the long term, however, Federal
intruslons may seriously undermine
the morale of our state judges. Indis-
criminate Federal intrusions may
simply diminish the fervor of state
$udges to root out constitutional errors
mlgelrown." :

“They Simply Abdicate’
Those sentiments were foreshad-
owed in an article that Justice 0°Con-
por, then a judge on the Arizona Court
of Appeals, wrote for the William and
Mary Law Review, which was m

lished shortly before President
named her to the Supreme Court

summer.

State appellate judges, she wrote
then, “‘occasionally become so frus-
trated with the extent of Federal court

| intervention that they simply abdicate
in favor of the Federa) jurisdiction.”

that “‘we appear to be the only

major country with two parallel court
systems,’’ she said that “‘the
of judicial reviews of the wvarious
stages of a state criminal felony case _
would appear strange, indeed, toa ra-
tional person charged with devising
anideal criminal justice system.”

Clearly, Justice O’Connor believes
that her background in state politics
and the state judiciary gives her
particular expertise. She was ma-
Jority leader of the Arizona state sen.
ate when she became a judge, spend-
ing four years on the state trial court
and two an the middle-level appellate

current Court. None of the other Jus-
tices has ever held elective office, and
only one, William J. Brennan Jr., has
ever been a state court judge. He was
on the New Jersey Supreme Court
when President Eisenhower named
him to the High Court in 1858. ;

Ironically, Justice Brennan seems
to have drawn the opposite lesson
from his exposure to state
dence. “One of the of our
Federal system,” he said in a recent
speech at the New York University
Scho?‘l! of Law, ;‘fls that it provides a
double source of protection for the
ﬂgt;__t;g;mrddm." .

“Federalism,” Justice Bresman
said, ‘‘is not served when the Federal
haif of that protection is crippled.”
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Oldest Justice Still Staunchly Liberal

Brennan Now a Dissenter

as High Court Edges Right

By PHILIP HAGER, Times St Writer ) M

WASHINGTON—-When Justice
William J. Brennan Jr. was named
to the Supreme Court in 1956,
Dwight D. Eisenhower was Presi-
dent, “Peyton Place” was a best
seller and the Dodgers were win-
ning the Naticnal League pen-
nant—in Brooklyn.

America hag changed a lot since
then, and sc has the Supreme
Court—but Brennan is still going
strong, remaining true to his liberal
beliefs. Although the court’s right-
ward shift has left him {n a distinct
minority, the oldest justice shows
no intention of leaving the bench
and allowing President Reagan to
name his replacement,

“I can't know, of course, what
the Good Lord may have in mind
for me,” he tells audiences these
days. “But I can say that, insofar as
the suggestions eontemplate my
voluntary departure, like Mark
Twain’'s reported death, the rumor
is grossly exaggerated.”

Had he wished, the 79-year-old
Brennan could have retired years
ago in a blaze of judicial glory, the
author of a long list of landmark
decisions by the libera! Warren
Court of the 1950s and 1960s. Even
more than Chief Justice Earl War-
ren himself, Brennan has come to
be regarded as the linchpin of that
court's liberal majority, and the
milestone 1962 ruling that paved
the way for the “one-man, one-
vole” doctrine of legislative appor-
tionment was just one product of
his prolific pen.

But Brennan stayed on and now
finds himself on the lonely liberal
wing of a more conservative court
under Chief Justice Warren E.
Burger. Brennan still writea some

major decisions—for example, last
year's ruling upholding Minneso-
ta’s authorily to require the Jjay-
cees to open membership to wom-
en. Much more often, however, he
i8 in the minority, writing bristling
dissenls againslt court decisions
allowing capital punishment or
easing the restrictions on police
ihterrogations and searches.
- Joined by Justice Thurgood Mar-
shall, he still votes against the
death penally in every capital case
that comes before the court, stating.
his view that capital punishment in
all circumstances constitutes “cru-
el and unusual punishment” pro-
hibited under the Eighth Amend-
ment.

In April, Brennan urged the
court W consider whether electro-
cution was an impermissibie meth-
od of capital punishment because of
the “'unnecessary pain and suffer-
mg” it imposed. In a lengthy dia-
sent, he cited vivid accounts of
electrocutions —*'the prisoner's
eyeballs sometimes pop out and
rest on his cheeks”—and pointed
oul that jolts of electricity must
often be repeated over a period of

milnutes before the condemned
prisoner dies.

Dissent in Mitchell Case

Recently, he issued a sharp dis-
sent to the court's decision grani-
ing former Atty. Gen. John N.
Mitche!l protection against a civil
damage suit that arose from his
having authorized in 1970 a war-
rantless “domestic security” wire-
tap that later was ruled illegal.
Brennan remarked tartly that he
was “at a logs” to understand the
court’s action, “aside from sympa-
thy for the defendant or hostility to
the plaintiff.”

The justice has taken his criti-
cism of the court majority to public
forums around the country. He
recently told a legal audience in
Macon, Ga., that court rulings fa-
voring government authority over
individual rights “condoned both
isolated and systematic violations
ofcivil liberties.”

:And he voiced concern before an
audience in New York about the
court's “disturbing” trend toward
ruling against constitutional claims
brought by individuals. The court,
he noted, upheld constitutional
claims in 86% of the cases present-
ed to it in 1963 but in only 19% of
such cases in 1983.

Brennan, one of only two Su-
preme Court justices with state
court experience, has been encour-
aging lawyers to bfing constitu-
tional rights cases in state courts,
which, more {requently, are ex-
tending broader individual rights
under their own constitutionsa than
are required by the Supreme Court.
His views are regarded as widely
influential on the more liberal and
innovative of these state courts,

“Justice Brennan keeps the vi-
sion alive,” University of Chicago
law professor Dennis J. Hutchinson
said. “His views provide the moral
support, encouragement and doc-
trinal respectability for the liberal
vigion of the law that he has.”

‘One of Great Justices’

In his 29 years, Brennan has won
wide admiration from civil liberties
groups.” At a recent dinner of the
Constitutional Rights Foundation
in Los Angeles, he was introduced
by the group’s president, Raymond
C. Fisher, as “one of the great
justices.” Fisher noted a study by
former Harvard Law School dean
and Solicitor General Erwin N,
Griswold showing that Brennan
had written 29 of the court’s major
opinions from 1956 to 1978 —~com-
pared to 14 by Burger and 13 by
Warren.

But Brennan has critics also,
persons who see him as a judicial
activist trying to change society by
manipulating the law to suit his
liberal views,

The conservative National Re-
view concluded in a lengthy article
last year that Brennan, perhaps
more than anyone else, was re-
sponsible for turning the federal
judiciary into a “super-legislature”
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in which judges’ policy views pre-
vail over those of the legislative
and executive branches.

And James McClellan, executive
director of the Center for Judicial
Studies in Washingion, said of
Brennan: “He simply decides what
policy he wants to implement and
then finds the legal precedents to
support it. He's not regarded as a
constitutional scholar of the first
order but rather has been influen-
tial mainly because he's been in
power at a time when he could
wTite opinions for the majority.

“He may be a mild-mannered
man,” MeClellan said, “but he is a
very strong-willed political activ-
iﬂ"_"

Brennan's record on the Warren
Court alone will ensure his place in
history. He was a close colleague of
the late chief justice, a hard- work -
ing innovator who could bring
together diverse views among the
justices to produce important deci-
sions,

“One might say that Justice
Brennan's opinions most emnbody
what the Warren Court stood for
and most clearly and fully repre-
sent the liberal tradition of that
court,” University of California law
professor Stephen R. Barnett said.
“He clearly has been the leading
spokesman for a point of view that
was created with the Warren Court
and that remains vital even up until
today.”

During the Warren Court's glory
days, Brennan wrote milestone de-
cigions that:

—Gave federal courts unprece-
dented power Lo review legislative



apportionment plans, leading to the
“one-mman, one-vote” rule for rep-
regentation within voting districts,
Before that case, called Baker vs.
Carr, the court had studiously
avoided the issue as part of its
desire to avoid the “political thick-
et.”

—Granted the press broad new
constitutional protection against li-
bel suits by requiring that public
officials carry the heavy burden of
proving ‘“‘actual malice”-—that the
article was published with knowl]-
edge that it was false or with
reckless disregard for the truth,

School Bias Rullng

—Mandated that school districts
that had been guilty of racial
discrimination may not get by with
racially neutral '“freedom of
choice” desegregation plans but
must take affirmative steps to
attain racial balance. - - 3

—Barred states from forcing
welfare applicants to establish a
one-year residency before receiv-
ing aid and said welfare recipients
are entitied to a hearing before
their aid may be cut off.

—Gave criminal suspects the
right to have a lawyer present at
police identification lineups.

Even as the court grew more
conservative as the Warren era
ended in 1969, Brennan held his
own. For example, he wrote opin-
ions that struck down the denial of

free public education to illegal alien

children in Texas, upheld a volun-
tary affirmative action plan by a
private employer that gave minori-
ly-member workers preference
over whites in an apprenticeship
program and opened the way for
civil rights damage suits against
cities when their official policies
were found to violate an individu-
al's constitutional rights.

Now, however, Brennan is clear-
ly out of the court’s mainstream.
But, although he voted in the
minority in 63 cases I&st term, more
than any other justice, knowledge-
able observers say that he still
skilifully asserts his views to help
narrow the scope of a majority
opinion.

“He is still a force to be reckoned
with,” Chicago's Hutchinson said.
“He knows cases so well, jurispru-
dence so well, that he is able to put
together precedent and doctrine in
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such an innovative way that it
forces others to stop and think.”

Brennan influences his col-
leagues not only with his legal
ability but also with hia powers of
persuasion. He is a warm and
friendly man in private and has’
long impressed court observers as
having almost the manner of an
“old pol.” Court aides say he fre-
quently waiks down court hallways
with his arm tightly on the shoul-.
der of a fellow justice with whom
he is deeply engrossed in conversa-
tion.

Brennan was born in Newark,
N.J., to an Irish immigrant wha
worked as a coal heaver in a
brewery. He earned money as a
boy by_delivering milk and work-
ing in a gasoline station. Eventual -
ly, he received degrees from the
Wharton School of Finance at the
University of Pennsylvania and
then Harvard Law School before
poining a law firm in Newark,
where he specialized in labor law.
Later, he was a trial judge, appeals
court judge and member of the New
Jersey Supreme Court,

Appolnted in 1856

Eisenhower named Brennan, a
politically inactive Democrat, to
the high court in 1956 and was
considerably surprised to realize
later that he had appointed a
liberal. When asked if he had ever
made a mistake as President, Ei-
senhower responded, "“Yes, two;
and they are both gitting on the
Supreme Court”—a sardonic refer-
ence io Brennan and Warren,
whom Eisenhower appointed in
1953,

Brennan was treated seven years
ago for a cancercus tumor in his
throat and, after a brief absence
from the bench, seemed troubled
by hoarseness. Later, as his wife,
Marjorie, became increasingly ill
from cancer before her death in
1982, Brennan publicly acknowl-
edged that he was considering
retirement. -

But now, apparently fully recov-
ered and remarried since 1983 to
his former secretary, Brennan per-
severes as the oldest member of a
court that includes five justices 76
and older and only one {Sandra
Day O'Connor) under 60. In the
nation’s 196-year history, oniy 10
justices have served longer than
Brennan.



Court’s shift to right
gives Reagan a boost

I
By Lyic benmston. ST6S
Washington Bureau of The Sun

" WASHINGTON — On the final
day of the Supreme Court’s term,
a brief, symbolic scene unfolded in
the front of the ornate chamber.

The Reagan administration’s
top lawyer in the court, Solicitor
General Rex E. Lee, sat quietly in
his accustomed place at the attor-
neys’ table.

He listened as Justice Byron R.
White, on the bench directly in
front of him, began talking about
the court’s ruling in the case of
U.S. vs. Leon — a sweeping addi-
tion to the power of police to
search for evidence of crime. The
justice said in a matter-of-fact
way that the court had decided to
accept the government'’s position.

It was clear to everyone what
that meant: The administration
had won the most important
criminal case since a new era in

the court opened 15 years ago,
when Warren E. Burger succeeded
Earl Warren as chief justice.
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It also meant that President

Reagan’s lawyers — and especial-
ly Mr. Lee — had completed the
court term with a remarkable
number of major victorics. And
they had done it with a great deal
of help from Byron White, a 67-
year-old justice named to the
court 22 years ago by President
John F. Kennedy.

The solid bloc of conservatives
on the court was able to attract
Justice White to join it with more
regularity.

The government’s successes
came in a surprising turnabout
from just one year before, when
the administration lost all but one
of the most important initiatives it
had taken in the court.

Time after time in the most re-
cent nine-month term - - in fact, in
two dozen of the most significant
rulings — the Reagan administra-
tion got its way. Its most signifi-
cant gains came on issues involv-
ing race and sex bias and the
powers of police and FBI agents,
but its views also prevailed on is-
sues as wide-ranging as Christmas
Nativity scenes on city govern-
ment property and telecasting of
college football games.

When asked in an interview to
explain the difference, Mr. Lece
said; “I honestly don't know. There
has not been any change in the
way we do our business. I take
each case one at a time and try to
win it; we have simply won more.
I do not know to what to attribute
it.” :

He added: “Like every lawyer,
I, of course, enjoy winning my

cases. Of course, I'm gratified

with the results of this term.”

Because Mr. Lee must appear
before the court as an advocate,
he would not be inclined to specu-
late on ideological shifts on the
bench.

The rate of success that the so-
licitor general’s office is now hav-
ing under the 49-year-old Mr. Lee
is sure to make him a leading can-
didate for a seat on the court, if
President Reagan is reelected in
November.

It is commonly assumed, at
least at the courthouse, that one or
more justices will be retiring after
one more term of the court, and
that as many as five seats may
open in the four-year term of the
president elected this fall.

Mr. Lee fits the most important
requirements that the president’s
aides have set for a Supreme
Court nominee: He is young
enough to serve for a long time,
and he is a dedicated conservative
in his views. Although he has no
experience as a judge, that would
not necessarily disqualify him.

Even a single additional ap-
pointment by Mr. Reagan of
someone with Mr. Lee’s philoso-
plhy almost surely would mean
that the court would move even
more in a conservative direction.
‘When the administration has won
or lost on key cases, the margin
often is not wide: 5-4 or 6-3. One
new justice thus could make a no-
table difference, and two could

.make continued Reagan victories
* a near certainty.

+  Because of that prospect, Dem-
ocratic presidential candidates,
.including Walter F. Mondale, have

- been trying to make the court’s fu-
ture an issue in this year’s cam-
paign. They have suggested that
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Judicial independence and power

What the courts can — and cannot — do

By Arthur J. Goldberg \2.%
PRESIDENTS have often been surprised by the

votes cast by the very judges they appointed to the

United States Supreme Court. President Theodore
Roosevelt appointed Justice Oliver Wendell Holmes to
our highest court, believing that he would be an antitrust
jurist, only to learn very early that the Great Yankee
from Olympus did not share the President's views about
antitrust matters.

President Eisenhower appointed Chief Justice Earl
Warren and Justice William Brennan. The President dis-
covered, to his great chagrin, that these outstanding ju-
rists departed very widely from his concepts about our
constitutional safeguards. President Truman appointed
Justice Tom Clark, a trusted adviser and his attorney
general. All accounts indicate that this feisty President
was outraged when Justice Clark voted against Truman'’s
seizure of the nation's steel mills. The decisions of the
Burger court, by and large, are further proof of the un-
predictability of presidential judicial appointees.

True, the Burger court is nibbling away at Miranda re-
strictions on interrogation; narrowing the exclusionary
rule; limiting the safeguards of the Fourth Amendment;
tolerating some breaches in the wall of separation be-
tween church and state; restricting resort to the great writ
of habeas corpus; proving somewhat tolerant about co-
erced confessions; and cutting back on others of the War-
ren court’s decisions, particularly in the area of the rights
of the accused in criminal cases.

But! The Burger court, with the votes of some and in
certain cases all of the recent “conservative” appointees,
has never totally overruled Miranda. It has reaffirmed
Reynolds v. Sims — one person, one vote; ordered Presi-

dent Nixon to turn over the Watergate tapes; outlawed si- -

lent prayer and the instruction of public school children
in parochial schools; legalized abortions; sanctioned bus-
ing as a permissible tool to eliminate segregation in pub-
lic schools; and declared publication of the Pentagon Pa-
pers to be protected by the First Amendment.

‘ _The Burger court has not been as “‘conservative’ as
‘liberals’’ feared or rightists hoped. And, I predict, the
same will be true of virtually all the federal judges who
have been or may yet be appointed by President Reagan.

This leads to a discussion of repeated attempts to cate-
gorize justices as “liberal,” *‘activist,”" or practitioners of

judicial restraint.” The President and Attorney General
Edwm Meese criticize judges labeled “liberal” or “‘activ-
ist”’ on grounds they overstep proper bounds, but the
terms are not illuminating.

The most “‘activist”” Supreme Court in our history was
the “‘nine old men of the '30s.” They usurped the power
to invalidate virtually all of President Roosevelt’s and
Congress's New Deal legislation. And this court was per-
haps the most conservative of all times.

. ]’Sy way of contrast, the so-called “liberal” and ‘‘activ-
}SV Warren court, in Ferguson v. Skrupa (1963), declared:
‘We refuse to sit as a superlegislature to weigh the wis-
dom of legislation, and we emphatically refuse to go back
to the time when courts [struck down laws] regulatory of
busxpes§ and industrial conditions, because they may be
unwise, improvident, or out of harmony with a particular
§ch991 of thought.™ Surely, this opinion is a very model of
judicial restraint. And the writer of it was none other
than that outstanding *liberal” jurist, Hugo L. Black.
. Itis true that all courts, present and past, are activists
in enforcing the liberties enshrined in the Bill of Rights,
as dxst.u;g‘u;shed from social and economic privileges.

But in light of the language of the Constitution, they
cannot, in fidelity to our fundamental law, do otherwise.

The Bill of Rights is explicit in its terms. “Congress

shall make no law respecting an establishment of religion
<+ - or abridging the freedom of speech, or of the press.
. - - The right of the people to be secure . . . against unrea-
sonable searches and seizures, shall not be violated . . .

No person . .. shall be deprived ife, li

' e prived of life, li ) O
property, without due process of law; ... the ﬁse(;
shall enjoy the right . . . to have the assistance of counsel

for his defense . . . [and] cruel and unusual punishments

{shall not be] inflicted.”

Surely, it would appear that judicial activism in these
areas is mandated.

Paradoxically, Attorney General Meese appears to be
a closet believer in the Cult of the Robe. While denigrat-
ing decisions of the court, he exaggerates the role of the
judiciary in our constitutional scheme. The late legal
scholar Alexander M. Bickel termed the judiciary '‘the
least dangerous branch of our government.”

The mistaken belief that judicial law can fundamen-
tally change our social and economic institutions is
evidenced by the flood of young men and women to our
law schools. This reflects commendable idealism and
does give the bar new voices that should be heard. It is
necessary, however. to bear the limitations of the judicial
process in mind. Although judigial law can do many
things, judges cannot establish social and economic jus-
tice by judicial fiat.

The courts can do nothing about the deficit, "nflation.
high interest rates, and unemployment; it is up to the
President and Congress to provide the remedy. Yet, the
consequences of the failure to reduce the deficit, curb in-
flation and high interest rates, and check unemployment
may be even more menacing to our democratic institu-
tions than the clear danger to them of Watergate. The fate
of the Weimar Republic is a stark example.

The courts cannot balance the budget. Only the execu-
tive branch and Congress can.

The judiciary cannot seek to persuade the Soviet
Union to negotiate an acceptable SALT II treaty, as
envisioned by President Reagan. But our very survival
depends upon staying the hand of the nuclear clock.

Judges cannot bring peace to the Middle East — a
problem of the utmost significance, which thus far has
defied the best efforts of the executive branch.

The judiciary lacks the power of the purse and the
sword.

Even in the area of judicial competence, like enforcing
the Bill of Rights. we must never overlook the profound
teaching of Judge Learned Hand: . . . a society so riven
that the spirit of moderation {liberty] is gone, no Court
can save; a society where the spirit flourishes no Court
need save.”

The attorney general ignores what may be at the very
heart of the issues he has raised.

Our Constitution is an instrument of practical govern-
ment. It is also, and more important, a declaration of
faith in the spirit of liberty, freedom, and equality.

The ultimate safeguard of our liberty is the people.
They are the source of our Constitution. Its first words
are: ‘We, the people of the United States, in order to . . .
secure the blessings of liberty to ourselves and our pos-
terity do ordain and establish this Constitution for the
United States of America.” The people are the ultimate

, guardians and protectors of our liberty. not the president.
j not Congress, and not the judiciary.

i And we the people, if we are to keep our constitutional
| faith, must always recall the admonition of Thomas
. Paine: “Those who expect to reap the blessings of free-
, dom must . . . undergo the fatigue of supporting it.”

i Arthur J. Goldberg is a former justice of the
United States Supreme Court.

Second of two articles. The fixst abpéamd yasmdhy. '



JOSEPH SOBRAN

When 4%/,
the Court
changes

our current Supreme Court

justices — Harry Black-

mun, Thurgood Marshall,

Lewis Powell. and Chier Jus-

tice Warren Burger — were born 1n

1907 or 1908. William Brennan was
born in 1906.

If they all can hang in there for
two more vears, we will have five
octogenarians on the Supreme Court
at once. But the odds are against it.
There are rumors that Chief Justice
Burger will retire soon. Justice
Powell has been battling cancer. Jus-
tice Marshall has been ailing for
some time.

So Ronald Reagan will very likely
be naming some new members o
the court before very long, and the
name most frequently mentioned 1s
that of Robert Bork, currently of the
U.S. Court of Appeals for the District
of Columbia. Mr. Bork, who might be
described as a reasonably strict con-
structionist, would not only replace
aliberal; he has a legal mind power-
ful enough to reshape the high
court's debates, raising their quality.

How? For a sample of Mr. Bork’s i
thought, recall the speech Justice

Brennan gave last October at
Georgetown University — a mani-
festo of liberal judicial activism.

ustice Brennan all but dismissed
the idea that we can know the
“original intent” of the Consti-
tution’s authors. He even said that
the Constitution is in some ways

“anachronistic” Nevertheless. he’

professed to find in it certain
“overarching principles” and “a vi-
sion of human dignity ™ clear enough
to render capital punishment, in his
judgment, unconstitutional, even
though the Constitution expressly
allows for it. (The less certain the
liberals are about what the framers
intended, the more certain they
seem to be about what the Constitu-
tion mandates today.)

Forgetting his premise, Justice
Brennan even came up with his own

waASd.

version of original intent. “Our Con-
stitution was not intended to pre-
serve a pre-exysting society but 1o
make a new one.” [f he found the
letter of the Constitution blurry, Jus-
tice Brennan seemed to enjov a prpe-
line to its spirit — its “vision.”

Mr. Bork indirectly replied to this
in a speech of his own a few weeks
later. He said flatly that “original in-
tent 1s the only leginimate basis for
constitutional decision.”

The words of any given law or of
the Constitution, Mr. Bork went on,
“constrain judgment. They control
judges every bit as much as they
control legislators, executives, and
citizens.”

Alluding to Justice Brennan's
formless ‘“‘overarching principles.”
Mr. Bork commented: “Obviously.
values and principles can be stated
at different levels of abstraction In
stating the value that is 1o be pro-
tected, the judge must not state it
with so much generality that he
transforms it.”

case in point is the alleged
constitutional “right of pn-
vacy”” William 0. Douglas.
speaking for the court in 1963, dis-
covered this principle not in the text
of the Constitution, but in a4 “penum-
bra"” of the Bill of Rights. The court
then invoked this dubious principle
Jin 1973 10 strike down all the nation’s
abortion laws, no matter how re-
strictive or permissive. The five old-
sters mentioned at the beginning ot
this column all concurred in that rul-
ing.

Mr. Bork observes that “since
there is no constitutional text or his-
tory to define the right, privacy be-
comes an unstructured source of ju-
dicial power” Furthermore, “the
level of abstraction chosen makes a
generalized right of privacy unpre-
dictable in its application.”

This is a beautifully succinct sum-
mary of how judicial activism led to
the abortion decisions. And it hints
at the real issue: what Justice Byron
White, dissenting in the first abor-
tion case, called “‘raw judicial
power." ‘“Not surprisingly,’ says
Terry Eastland, an aide to Attorney
General Edwin Meese, “those who
rejecta jurisprudence of original in-
tention still admire judicial power”

Liberals have never had to face
the problem of unchecked judicial
power, for the simple reason that
they have never considered it a prob-
lem. For them it has been a great
convenience, enacting their social
agenda without the bother of legis-
lative process or political ac-
countability. While they regarded
the court as virtually infallible, they
were glad that its rulings -were!
nearly irreversible.

A Reagan court may give them a
change of heart.

L LSS I:)" T



Supreme Court Rulings
Swing Back to Center

Conservative Trend Eased in Last Term

By Al Kamen

Washington Post Staff Wniter

Thig

The Supreme Court, which last
year seemed to take a sharp turn to
the right, this year returned to a
more centrist position, deciding al-
most half of its civil liberties cases
in favor of individual rights and
pointedly reaffirming the separation
of church and state.

And, although the court generally
upheld the police powers of the
states and the federal governnient,
the justices did expand a handful of
the landmark Warren court cases
granting rights to criminal sus-
pects.

During the 1984-85 term that
ended last week, the moderate cen-
ter that has dominated the court for
most of the last 16 years eased the
court back to its traditional moder-
ate position.

Civil libertarians expressed . la-
tion, while the Reagan Justice Die-
partment puzzled over what went
wrong in its effort to push a conser-
vative agenda. U.S. Solicitor Gen-
eral Rex E. Lee said the adminis-
tration had some “major disappoint-
ments this term,” especially in its
effort to lower constitutional bar-
riers between church and state.

In four major cases, a narrow
majority voted to draw a solid line
between the government and
church schools. A 5-to-4 majority
ruled not only that a Michigan pro-
gram of open-ended aid to parochial
schools was unconstitutional, but
also, i the term’s biggest surprise,
that New York City could not use
federal funds to send public school
teachers into religious schools un-
der a program to help disadvan-
taged students.

American Civil Liberties Union
legal director Burt Neuborne, who
called last year’s court record “truly
appalling,” said that the court has
“returned to the role it has played
historically as a defender of the in-
dividual.”

What “the trend people thought
they saw last term,” when the court
came down with a host of conser-
vative decisions, “did not material-
1ze,” he said.

The difference between the two
terms was the court's key swing
vote, Justice Lewis F. Powell Jr.
Powell sided with conservatives
consistently during last year’s term,
but this year pulled in the opposite
direction.

Powell tipped the scale in virtu-
ally every close vote. He was on the
losing side only six times in 89 de-
cisions in which he participated this
term. In 18 cases where the court
split 5 to 4, Powell was in the ma-
jority 14 times.

Neuborne said Powell's position
leaves the 78-year-old Virginian
“the most powerful individual in
America.” Powell, a moderate ap-
pointed by President Richard M.
Nixon, sided with the liberals this
year more than he has in any of his
14 years on the court.

Conservatives such as Bruce E.
Fen, who analyzes the court for the
American Enterprise Institute, said
last week that he was surprised
when the administration “suffered
severe defeats” in several areas in
what he called a term of “pause and
irresolution.”

Fein said conservatives had ev-
ery reason to be optimistic last fall
that the court would lower the bar-
riers to church-state separation.
The Supreme Court in recent terms
had approved a city government-
sponsored Christmas nativity scene,
state tuition tax deductions for re-
ligious schools and a state-paid
chaplain for the Nebraska legisla-
ture.

“Everything that seemed to have
been won,” Fein said last week,
“went out very quickly,” as the
court, in addition to the parochial
school cases, reaffirmed its disap-
proval of teacher-led prayer in pub-
lic schools and struck downm a law
that gave employes who are reli-
gious greater rights than nonreb-
gious workers.

“State officials misread the court
a8 having moved all the way toward
the authoritarian end of the spec-
trum,” said Harvard Law School
Professor Laurence H. Tribe, a
prominent constitutional scholar.

“It was teetering” last vyear,
Tribe said, “but it had not gone all
the way.” Conservatives were push-
ing the justices “so far so fast that
they may have recoiled from an in-
vitation to join the new right. It was
an offer the court could readily
refuse. Having smelled victory, the
right pushed the court over the
brink.”

The Reagan administration nev-
ertheless won a substantial number
of cases in which the justices
backed executive branch preroga-
tives, and the administration gen-
erally had its way in criminal cases,
although there were notable excep-
tions.

Justice Department figures show
the government won 80 percent of
its cases overall, down from an ex-
traordinary 87 percent a year ago.
But the cases it lost this year often
were the most important cases, a
reversal of last year’s record.

Overall, the justices this term
gave much greater weight to indi-
vidual rights as opposed to govern-
ment power.

Last year the court handed down
signed opinions in 69 civil liberties
cases. It decided 13 in favor of the
individual and 56 in favor of the fed-
eral or state government. The gov-
ernment’s 81 percent rate was the
highest in nearly five decades.

This term, the court, in 51 de-
cisions involving similar constitu-
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tional claims, ruled 29 times—or
57 percent—for the government
and 22 times for the individual.
That government success rate is
actually lower than its average for
the five years preceding last term.

In four other cases, with Powell
absent due to illness, the court spht
4 to 4, upholding an appeals court
ruling that sided with the individ-
ual’'s constitutional claims against
the government. A tie vote does not
set a constitutional precedent.

In two other cases, the court up-
held individual free speech-claims,
but not on constitutional grounds.

If these two cases and the tie
cases are counted, individuals with
civil liberties claims won nearly half
the time before the Supreme Court,
a record not seen since the days of
Chief Justice Earl Warren.

The court continued to favor law-
and-order views, but individuals
won a number of significant cases
as the states, although not the Jus-
tice Department, seemed to mis-
read how far the justices were pre-
pared to go.

In several cases, the court ex-
tended Warren court precedents
and expanded suspects’ rights. It
ruled that indigents pleading insan-
ity had the right to a counrt-ap-
pointed psychiatrist, that indigents
appealing convictions had the right
to a court-appointed lawyer, that
police could not use deadly force to
stop a fleeing felon except where
there was a danger to the public,
and that prosecutors could not force
a suspect to undergo surgery to
remove a bullet sought as evidence.

On the other hand, the justices
continued to uphold prison officials’
prerogatives, to give police greater
freedom to act without warrants
and to chip away at the 20-year-old
Miranda rule requiring police to
read suspects their rights.

Last year the court created a
“public  safety” exception to
Miranda. This year, it said a con-
fession induced before Miranda
warnings are given is not usable in
court, but a second one obtained
after the warnings are issued could
be used against a suspect.

The court was sympathetic to
individual claims of discrimination
by state governments. In the most
significant of them, the court struck
down zoning laws that barred a
group home for the mentally retard-
ed, but not for anyone else.

While the court insisted it was
doing nothing new, Tribe, Fein and
Neubormne were adamant that the
case, in Tribe's words, “reinvigo-

rated equal protection.” The case.
they said, likely will make it tough-
er for government to justify laws
that treat some groups, such as the
retarded, differently than others.



In a major case involving the bal-
ance of power between the states
and the federal government, Justice
Harry A. Blackmun, a centrist,
changed his mind this year and the
court decided that the 10th Amend-
ment did not protect states from
federal laws regulating the wages
and hours of state or local employ-
es. The case overturned a ruling
nine years ago, in which Blackmun
voted the other way.

Although that was seen by some
observers as a major blow to states’
rights, others, such as former dep-
uty solicitor general Philip A. La-
covara, see the court last year as
generally sympathetic to state pre-
rogatives, especially in economic
regulation, so long as the states
play fair.

The court, Lacovara. said, gen-
erally struck down state laws that
discriminated among their own res-
idents or set up distinctions be-
tween state and out-of-state resi-
dents. It overturned residency re-
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quirements for a tax break for vet-
erans, residency requirements for
lawvers and breaks for local, as op-
posed to out-of-state, insurance
companies. :

But while the justices several
years ago exposed local and state
governments to a barrage of anti-
trust suits, this term the justices
heightened protections against such
suits in two cases that “much more
directly affected pocketbooks,” La-
covara said. “Where there is elbow
room to interpret federal statutes
in favor of state autonomy, the Su-
preme Court gives states the ben-
efit of the doubt.”

The last term seemed quieter
than recent terms. There were few-
er signed opinions—140 a5 opposed
to 151 1 each of the preceding two
terms—and a number of important
cases were decided by tie votes be-
cause of Powell's absence. He
missed 56 cases because of surgery
for a cancerous prostate.

The justices also ducked consti-
tutional questions whenever pos-
sible, deciding several major cases
on narrow grounds that resolved
the individual case but did not touch
on broader questions.

The term has already sparked
debate among law professors over
whether last year was an aberration
or this year was the calm before a
conservative storni.

A year ago, Tribe said, the court
was “on the precipice and no one
could say whether it was going to
leap or step back.” This term was a
aource of relief to civil libertarians
because the court stepped back.

But the most recent term “should
not lead [them] to breathe easiy.”
Tribe warned. It 1s a “dicey situa-
tion” with a court that is deciding
things on a case-by-case basis and
in close votes, '

Conservatives said they hope
that one or two key Reagan ap-
pointrients will make the differ-
ence. Although the justices appear
to be in good health and seem bent
on staying on the court as long as
they can, five of them are over 76.



By Lyle Denuiston \(l %

Washington Bureau of The Sun

WASHING ION  —  Supreme
Court Justice Willlam J. Brennan
Jr. sald yestcrday that he sees “no
indication” thiat any of the nine
members of the court plans to retire,
and noted that he personally Is “go-
ing to stay right here until the good
Lord says [ have to leave.”

In a 45-minute Interview a week
after his 80t birthday. the court’s
pidest and most senlor justice said
he feels “no ditierently than 1 did 30
years ago™ wi. i he joined the court.

He sugge~ted that anyone (rou-
bled about the health or age of any
justice shou ki sit in on the court’s
public sesstons, “just to look us over;
{ think you ¢ tell

Justice 1iennan, who has re-
taxed his long Hime rule against n-
terviews be: ause of his birthday,

was animat« and at times jocular

BY KEN HEINEN

WILLIAM J. BRENNAN
Court's most predictable liberal

A

I
B

e

At 80, Brennan has no plans to retire

as he talked easily about his col-
leagues, gave characteristically
biunt answers, and displayed a de-
tailed memory about specific cases
and bits of court history. Lo
Asked If his job was too tough for
a man of 80, he answered quickly:
“Definitely not!” He said he followsa
six-day-a-week routine of rising at 8-
or 5:30 a.m., doing a half-hour on sy
exercise bike, which “leaves wie
breathing a little harder at the entk”
and starts work about 7:30 a.m. At
night, he usually takes work horpe,
he added. -

the justices’ private discussions —
“on top of all of which, she's an ab-
solutely delightful lady and she's a
wonderful colleague.”

Justice O'Connor votes most of-
ten with the court’s more conserva-
tive justices, and Justice Brennan is
the court’s most predictable liberal
— a stance to which he has held
unchangeably since President

t D. Eisenhower placed him

op the court In 1856. :
¢ Justice Brennan, who has long
a reputation of being one of the

's best behind-the-scenes ma-

He said the only way he would “ rgeuverers, said: “I haven't stopped

consider retiring was if either he
alone decided he was “not up to car-
rying on,” or his family or colleagues.
were to suggest the ided. “Neither is
a prospel®® at the moment,” he

Discussing his eight colleagues,

Justice Brennan said he knew of no
one who was weighing the posstbill-

ty of in order to create a va-
President Reagan to fill be-
fore fda term ends in 1989. While he

said some justicep in the past have
ttmed thelr retirement for reasons
like that, *I have seen no sign of any-
thing lke that” among his current

He praised the “cordial and
friendly” relations among the jus-
tices despite deep differences in their
views and opinions, and singled out
Sandra Day O'Connor — !;:h'esldent
Reagan’s only appointee to the court
oo fi spew;i' gh-alse feal
opposite — for .

She is “a most accomplished
member of the court,” and is “beauti-

_Mlypvepamdfa’mrycasc'andfu'

trying to put together a court In ev-
ety case.” But he noted that he does
fatl at that sometimes and then
turns to the role of dissenting justice
-~ something more frequent for him
ih recent years. ;

In answering questions about

major constitutional issues of the
day, Justice Brennan sought to
counter some popular impressions
about current trends at the court. He
sald he saw “nothing to indicate”
that the court's controversiat 1966
decision in the case of Miranda vs.
Arizona, requiring police to wamn
suspects in custody about their
rights, was “in any difficulty” —
even though several recent rulings
have cut back somewhat on that de-
cision.

When it was suggested to him
that a court made up of justices more
{n tune with the administra-
tion’s conservatism probably would
not reach a decision ltke the 1973
ruling in favor of abortion rights,
Jusgtice Brennan said he was not
sure of that.

He said the “right of privacy,” up-
on which abortion rights are based,
“goes back an awfully long ways”
and thus might well have the re-
spect of judges who favor interpret-
ing the Constitution as it was under-
stood when written.

He said he had no intention of
starting a constitutional debate with
Attorney General Edwin W. Meese I
last summer. Mr. Meese made a

speech arguing tiue

should be Interpi:
Founding Fathers o
Justice Brennan
speech saying the
to be interpreted .1
up to date.

His own speech
been written lony
sides, he sald. he 1.,
“tong before | canc
and Mr. Meese. |
originate the cout:
Hght way to rea 1!
“that has becn wu
days the Constitutic:

Asked about th:
6-3 vote against all.
casts of Supreme
Justice Brennan
in dissent — said 1,
derstand why w+
exposure, as long .
sion have the teor
without disrupting:

To a question .}
of the justices u..
cameras” If theq.
the courtroom. 1.
not handsoine . .
I'm not!”

onstitution
mily as the
Jood it, and
e a later
tntion had
~ to keep it

Yo sald, had
“1e and, be-
" ld his views
“he court.” He
“Hed, did not
- sy over the
onstitution;
1< since the
s written

- nrl’s recent
13 live broad-
w1 hearings,

o of the three
onild not “un-
ald itmit our

Mo and televi-

- logy to do 1t

proceedings.”
« whether any
: "play to the
- television in

- tiedd: "No; we're

b at least
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The Words According to Brennan

By WaLTER BERNS \Q—W

Supreme Court Justice William J. Bren-
nan Jr. is an angry man who has begun to
give vent to his anger off the bench and in
public. Although his recent Georgetown
University address appears to have been
wel] received by those whom it was calcu-
lated and designed to please—the address
is filled to the brim with righteous liberal
indignation—this sort of public posturing is
almost unseemly and is certainly injudi-
cious.

Federal judges are supposed to be non-
partisan, and they are not supposed L0 ac-
cuse officials in the other branches of gov-
ernment of arrogance, facile historicism
(whatever that means/, or plotting wicked
schemes to deprive minorities of their
rights. Justice Brennan's law clerks should
have reminded him of the sage observa-
tion—uttered almost 400 years ago by
Francis Bacon—that a much-talking judge
is like an ill-tuned cymbal.

Whiie not mentioned by name, the im-
mediate object of Justice Brennan's anger
is. quite obviously, Attorney General Ed-
win Meese [11; in one way or another, Jus-
tice Brennan manages to make that clear
enough. Still, no one who knows Mr. Meese
would recognize him in the epithets Justice
Brennan employs: “‘arrogance cloaked as
humility,” feigning “self-effacing defer-
ence,’ leading a **chorus of lamentations.”
or, for one more, having '“no familiarity
with the historical record.”

Almost Amusing

This last charge is almost amusing
coming from a man who subscrbes to the
view that nothing in the historical record
lends support to a state's pelicy of appor-
tioning seats in at least one house of ils
legislature on a basis other than one per-
son, one vote. And it ill-befits a judge to
accuse anyone of arrogance when he him-
self is on record as conceding that the
lower-court decision in the case before him
follows the letter of the law but then pro-
ceeds to overrule it anyway because he
finds it to be contrary to the law's **spirit,”
which he, of course, was able to divine.
(This was in 1979, by which time Justice
Brennan had become quite skilled in divin-
ation; he was part of that 1965 majority
that found a constitutional right to sexual
privacy in “penumbras, formed by emana-
tions' from the First, Third, Fourth, Fifth,
Ninth and 14th Amendments.)

Mr. Meese had suggested that the
judges ought to be guided by the intention
of its framers when called upon to expound
the Constitution's meaning. Justice Bren-
nan has nothing but disdain for this idea.
What framers, he asks, and what inten-
tion? Anyone familiar with the historical
record knows that the so-called framers
“hid their differences in cloaks of general-
ity precisely because they could not
agree on the meaning of particular consti-
tutional provisions. Besides, he goes on,
even if they had intended anything spe-
cific, after 200 years we could not possibly
know what it was. In this situation, all the
judges can do—and the candid judge will
admit it—is read the constitutional text
"“as 20th-century Americans,” asking what
its words mean “in our time.”

But Justice Brennan is not being as can-

did as he would have us believe, The last
seven or eight pages of his address are
Ziven over to talk about hurnan dignity—
he's for it—and, in his only reference to
a specific constitutional issue, he illus-
trates the meaning of human dignity by
discussing capital punishment. He is
against it; not only that, he insists it is un-
constitutivnal. But the Constitution itself
lends no support whatever to this judg-
ment.

In no uncertain terms it permits capi-
tal trials when preceded by a “'present-
ment or indictment of a Grand Jury''; per-
mits a persen lo be “put in jeopardy of
life,”" provided it not be done twice '*for the
same offense’’; and permits both nation
and states to deprive persans of their lives
with but not “'without due process of law."”
In addition to these various Fifth (and
14th) Amendment provisions, Article II,
Section 211) empowers the president “to
grant reprieves.” There are no 'textual
ambiguities’ to resolve here; the Constitu-
tion permits capital punishment. But here
and elsewhere, according to Justice Bren-
nan, the Constitution embodies “'the values
of 1784,"" and he prefers to follow his up-to-
date conscience.

A women's rights case of a dozen years
ago (Frontiero vs. Richardson} provides a

When “time” and not
the constitutional text s
the standard by which ju-
dicial decisions are to be
measured, why bother
with a Constitution?

good example of Justice Brennan's con-
science at work. The issue was whether
sex, like race, should be treated as a sus-
pect classification, and Justice Brennan
circulated a draft opinion in which classifi-
cation by sex was held to be impermissible
under almost any circumstance. This was,
of course, the intent of the Equal Rights
Amendment, which at the time had passed
Congress but had not yel been ratified—
and, in the event, would not be ratified—by
the constitutionally required three-fourths
of the states.

Justice Brennan was aware of this, of
course, but as Bob Woodward and Scott
Armstrong report in their book, ‘'The
Brethren,” he was accustomed to having
the court “‘out in front, leading any civil
rights movement.”” As he saw it, "‘there
was no reason to wait several years for the
states to ratify the amendment” —no rea-
son other than the fact, which he knew to
be a fact, that the Constitution as then
written would not support the decision he
wanted the court to make. Unable Lo per-
suade Justice Potter Stewart to join the co-
alition he had put together, Justice Bren-
nan [amented to his law clerks that he had
come “‘within an inch of authoring a land-
mark ruling that would have made the
Equal Rights Amendment unnecessary.'”

Only a public grown accustemed to gov-
ernment by the judiciary could fail 1o note
the radical implications of this statement.
It suggesis that the Constitution can be

amended in two ways, one difficult and the
other easy; one by foillowing the proce-
dures delineated in Article V that, in the
typical case, require a two-thirds vote in
both houses of Congress and ratification by
three-fourths of the states, the other by
vote of Witliam J. Brennan joined by four
other Supreme Court justices.

In his view, the trouble with the Consti-
tution is not really that its provisions are
"“gbscure,'’ but that its principles are oid.
“‘anachronistic,” as he said at Georgetown,
written for “'a world that is dead and
gone'’; it is the job of the 20th-century
Americans”” on the Supreme Court to
adapt them ''to cope with current prob-
lems and current needs."’ The Constitution
must be kept in tune with the times.

This is easily said—which is why it is
s0 frequently said —but not so easily done,
and nol so easily done because there is
typically no agreement on what is required
to deal with the problems or meet the
needs. [n fact, the 20th century is filled
with Americans—in the electorate, Con-
gress, state legislatures, White House,
statehouses, and lower courts of all de-
scriptions—who have ideas on what s re-
quired by the times but are not in apree-
ment. Even a glance at the Reports will
show the Supreme Court to be sharply di-
vided.

Better Grasp

In principle, of course, the justices' no-
tions of what is required must be given
equal weight and only time will tell who on
the court is right, Justice Brennan or, for
example, Chief Justice Warren E. Burger.
But when “‘time"" and not the constitutional
text provides the standard by which judi-
cial decisions are to be measured, the inev-
itable conseguence is a Constitution that
can be interpreted but not misinterpreted,
construed bul not misconstrued. Why,
then, bother with a Constitution? Of what
use is it?

The framers had a better grasp of these
matters. They wrote and solemnly adopted
a Constitution in order o keep the times~
to the extent possible—in tune with the
Constitution. In the words of the great
chief justice, John Marshall, the principles
of the Constitution “‘are deemed fundamen-
tat fand] permanent,” and, except by
means of formal amendment, “unchangea-
ble.”

Five years ago—that is to say, on the
eve of the 1980 presidential election—Jus-
tice Brennan was said to be not an angry
man but a tired man soon to announce his
retiremnent from the bench. The election of
Ronald Reagan changed all that. The truth
is, the chief object of his current anger s
not Edwin Meese but Ronald Reagan—the
man who appointed Mr. Meese and, what
is more, stands ready (o appeint Justice
Brennan's successor. Justice Brennin
would like nothing more than to deprive
him of that opportunity.

Mr. Berns s the Olin distinguished
scholar in constitutional and legal studics
at the American Enlerprise Insfilute,
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Time Running Out for Reagan to Reshape Court
 High-Bench Nominee Would Face Difficulty in 1988, Even if Republicans Hold Senate

By Al Kamen

Warshangtton Poct Sasff Writer ,?- 8 :

Jimmy Carter talked about it in
¥980. Walter F. Mondale talked
about it in 1984. Interest groups
across the political spectrum—from ‘
Planned Parenthood to the Moxal
Majority—variously dreaded or |
heralded a revolutionary transfor- -
mation of the Supreme Court under
Ranald Reagan. As a simple matter
of actuarial fact, President Reagan
was believed likely to have the op-
portunity to make five appoint-
meats to the aging court.

But now, entering the sixth year
of the Reagan era, time is beginning
to run out. Reagan, who has nom-
inated only one justice, Sandra Day
O’Connor, needs at least one more
conservative to replace a moderate
| or liberal vote in order to effect a

subatantial shift on the court. The
wholesale judicial revolution he
seeks would require two such
changes.

Reagan has, at most, two more
years.to put his mark on the high
court. And with control of the Sen-
ate at stake in this year’s elections,
he may have considerably less time
than that.

Some observers, citing Lyndon
B. Johnson’s inability to elevate Abe
Fortas to chief justice in the last
year of his presidency, say it will be
difficult for Reagan to put anyone
on the bench in 1988 even if the
Republicans retain control of the
Senate. If the Democrats prevail in
November, it will be virtually im-

possibie to fill a high court vacancy
in 1988, and difficult even in late
1987.

A senator tapped for the court
might squeeze through in early
1988, some observers say, given
the traditional Senate support for
its own, but no other nominee
would stand much of a chance with
the Democrats in control.

There is even talk that Senate
Democrats would stall a nomination
as early as this spring, hoping to
regain power in the fall, In that
event, Reagan’s shrinking “window
of opportunity” for a judicial revo-
lution could be reduced to the first
six months of 1987.

All this assumes that Reagan will
have more vacancies to fill—a ma-
jJor assumption given the remark-
able staying power of the current
justices.

The avarage age of the jus-

tices—70.9 vears this month—is
slightly bebow the average age of

the “Nine Old Men” who blocked
Franklin D, Roosevelt’s New Deal
in the mid<1930s. But in terms of
median age, the Burger court is the |
oldest in history, with five of its |
nine membears over 77 years old. !
|

The court, according to a recent
study in Judicature, a legal maga-
zine, is the most stable since 1823,
with only one change of member-
ship in the last 10 years. No sitting
justices appear to be talking about
leaving voluntarily.

The court’s liberal wing,
anchored by Justices William J.
Brennan Jr., 79, and Thurgood
Marshall, 77, is apparently not even
thinking of resigning.

Centrist justice Lewis F. Powell
Jr., 78, who was hospitalized last
year for removal of a cancerous
prostate, plans to stay as long as his
doctors say he can; Harry A. Black-
mun, 77, another member of the
center group, has not indicated any
intention of stepping down.

Chief Justice Warren E. Burger,
78, a member of the conservative
wing, is likely to stay on for at least
this court term and another.

If there i1s a vacancy this year or
next, the key variables would be
whose seat i1s vacant, who is nom-
inated and when the. vacancy oc-
curs.

For example, if cemtrist-conser-
vative Justice Byron .R..White, a
relatively youthful 68~year-old, de-
cides to retire, and Reingan were to
nominate one of two highly re-
garded conservative appeals court
judges, Robert H. Bodk or Antonin
Scalia, to replace him, even a Dem-
ocratic Senate would probably con-
firm either of them, even in late
1987.

On the other hand, should Mar-
shall leave and either Bork or Scalia
be chosen to replace. him, a Dem-
ocratic Senate couM block the
move, certainly in 1988 and possi-
bly in'1987.

A Republican-controlled Senate
would probably prevail in such a
scenario in 1987, but not without
considerable turmoil.

The Judicature studly noted that
the Senate has approwed high court
nominees about 80 percent of the
time. Twenty-five have been re-
jected or postporied while 113 have
been approved.

But the approval rate falls to 25
percent, according to the study, in

the last year of a presidency when
the Senate is controlled by the op-
position. ~

Given the highly ideological ap-
proach the Reagan administration
has taken to judicial appointments,
Senate Democrats are likely to be
especially reluctant to defer to Rea-
gan’s wishes, especially if the va-
cancy seems likely to tip the ideo-
logical balance on the court.

If the Senate goes to the Dem-
ocrats, one key Democratic staffer
said, the Reagan revolution may
never happen. The administration
would be able to fill any vacancies
that might occur in early 1987, he
said, but the Senate would not be
likely to approve nominees who
would reshape the high court.



Supreme Court
Recalling
Favorite

Decisions
128

By STUART TAYLOR Jr.
Special to The New York Timoes

WASHINGTON, Dec. 2 — The
cases some Supreme Court Justices
recall most fondly are not those that
made the biggest headlines when the
decisions came down.

Or so it seems from the responses
received by an enterprising librarian
who asked the Court’s nine members
and retired Justice Potter Stewart to
pick their favorite cases.

The cases cited in the brief letters
the librarian received from Justices
William H. Rehnquist, Sandra Day
O’'Commor and John Paul Stevens
evoked the history of the American
West, sunken Spanish treasure and
the strange saga of a three-inch min-
pow. Justice Byron R. White and Jus-
tice Stewart stuck to more serious
themes. All the letters are on display
in Hofstra Law School’s library in
Hempstead, N.Y.

Its assistant director, Gerard E.
Giannattasio, inquired in letters to
the Justices, ‘‘Is there a case of which
you are particularly fond, for what-
ever reason — the interesting proce-

Justice Rehnquist said ‘‘a case [ en-
joyed writing as much as any’’ was
Leo Sheep Company v. United States,

*just because it enabled me to get

away from strictly case law and into
a little bit of history.”

The legal issue in the obscure 1979
decxsmn was ‘“‘mundane,’ as Justice

The most cryptic response came
from Justice Stevens, who scribbled
an the bottom of Mr. Giannattasio’s
letter, “T.V.A. v. Hill, et al., 437 U.S.
153.”” Better known as the snail darter
case, it was a great legal victory for
environmentalists, who persuaded
the Court in 1978 to order construction
stopped on the Tellico Dam acroes the
Little Tennessee River to save an ob-
scure minnow. But it turned out to be
a Pyrrhic victory from a public rela-
tions standpoint.

Opponents of the dam had been out-
gunned by the politically potent sup-
porters until an ichthyologist found
the world’s onlv known population of
snail darters pear the dam in 1973.
Few cared a hoot about the lowly fish,
which seemingly was of no practical
use to mankind. Well, one practical
use: The opponents saw the darter as
a wedge with which to crack the dam.

The Court ruled that the dam would
viclate the Endangered Species Act
by wiping out aill known snail darters.

-keep the rest of us

R Y R

Chief Justice Warren E. ]
opinion seemed to te

survival of a relatively small pumber
of three-inch fish among all the count-
less millions of species extant would
require the permanent halting of a
virtually compieted dam for which
Congress has more than

expended
.SIWmm:on"Buthefmmdthum

“the plain intent of Congress.’’

“gtill a bit of a maverick and likes to
how

wondering
he’s going to vote — he's picking on

the Chief a little bit and doesn’t hesi-
tate to criticize, and it’s rather fun.”’
Was Justice Stevens’s snail darter

tricts and allegations of gerryman-
dering. Justice White’s majority
opinion stressed that the Court should
hesitate to plunge deep into ‘‘the polit-
ical thicket,” a view he may
a pending appeal of a ruling
ring is unconstitutional
“My ravorite case is ludenu v.
Louisiana,”” wrote Justice Stewart,,
without elaboration. His 1963 opinion
reversed a murder comviction be-
cause television broadcasts of the de-
fendant confessing to the sheriff had
biased jurors at the subsequent trial.

ger-
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Jrennan: Tipping the Scales of Justice at 80

upreme Court’s Most Enduring Figure Celebrates His Longevity in Liberal Fashion

By Al Kamen

Washpgton Pt 1ot erlg'r\q—%

A unanimous Supreme  Court
1g “Happy Birthday™ yesterday at
urprise party for Justice William
Brennan Jr., the court’s oldest,
gest-sitting justice and leading
eral.

The justices and some 200 court
iployes followed with a rendition
“For He's a Jolly Good Fellow”
d Jengthy applause hefore cutting
giant cake in the court's ornate
st Conference Room,

Brennan, who turus 80 today,
s at a momentary loss for words.
‘1 guess I'm supposed to say
nething,” he sawd. “And 1 thought
ning 8¢ wouldn't be any fun.”
e affahle Prennan worked the
»a for nearly an hour, shaking
ads with his male volleagues and

kissing the court’s only female jus-
tice, Sandra Day O'Connor.

President Dwight D. Eisenhower
once said that appointing Brennan
to the court was the second biggest
mistake he ever made, (The late
Chief Justice Earl Warren was the
firat on that list.) Thirty years later,
Brennan, the son of Irish immi-
grants, becomes only the seventh
sitting octogenarian in the court's
history, according to the court’s
news officer.

Brennan, who rides an exercise
bicycle for 30 minutes every morn-
mg and has the handshake of a
dockworker, says he has no inten-
tion of quitting as long as his health
holds out. He had a medical checkup
last week and says his health is
“first-rate.”

For six years observers have pre-
dicted that President Reagan wouid

be able to fill several vacancies on
the aging court. Five of the justices
are over 76: Chief Justice Warren
E. Burger and Justice Lewis F.
Powell are 78; Justices Thurgood
Marshall and Harry A. Blackmun
are 77.

Conservatives, who often single
out Brennan as the archetypal lib-
eral “activist,” were hopeful that
either he or fellow liberal Marshall
would be among those to retire.

So far, however, there has been
only one vacancy—O'Connor in
1981 replaced Justice Potter Stew-
art—and none of the older justices
is giving any indication of a volun-
tary retirement in the near future.

In the late 70s Brennan spoke of
retiring. Friends said he seemed
tired. He was treated in 1978 for a
cancerous tumor in his throat and
suffered a mild stroke in 1979.

But he has been healthy since
then, and he says he hasn't slowed.
Alone among his colleagues, he still
personally reviews all of the thou-
sands of petitions that come to the
court. Other justices have their
clerks screen the petitions.

“[ always give at least half a day on
Saturday” to reviewing petitions,
Brennan said in a recent interview,

and “sometimes a good deal more
than that. But it's never been any

different for me. When you have
been here as long as | have and
you've had so many of these damn
things to look at, it’s not too hard a
job."

And Brennan’s memory remains
formidable, He illustrated by rat-

tling off a string of cases from the -

1950s to demonstrate a point.
Brennan's views have been con-
siastently liberal throughout his

three decades on the court, but his
role has changed dramatically.

Brennan’s task for 13 years un-
der Chief Justice Earl Warren was
to create a consensus on the court
to extend the basic protections of
the Bill of Rights to the states, He
built an impressive record, author-
ing some of the most important de-
cisions of the Warren court and
rarely finding a need to diesent.

During the last 17 years under
Burger, however, his role has been
to preserve the legacy of the War-
ren court. There, too, he feels that
effort has been largely successful,
though he now dissents from a third
of the court’s approximately 150
opinions each year,

“The only one [amendment] that
fthe Burger court] has gone dras-
tically far” in limiting is the Fourth
Amendment, Brennan said. The
high court has consistently cut back
in recent years on the “exclusionary
rule” which prohibits the use of il-
legally obtained evidence in court.
Brennan feels that rule is the “warp
and woof of the Fourth Amend-
ment,” which protects individuals
from unreasonable searches.

Those protections have hegun tn
“unravel” Brennan said. “Wheun [ got
here it was unraveled and then with

“[severa! key rulings| we put it back

on its feet and now its being unray-
eled again, I'm afraid.”

One area in which Brennan's ef-
forts have been to no avail has heen
the death penalty. Brennan and
Marshall stand a lonely vigil on the
court against capital punishment,

Brennan, always the optimist, says
“someday that may fall. After all,
‘separate but equal’ went down the
drain with Brown v, Boeard of Edu-
cation. 1 can give you any numbher of
instances,” he said, “when better
knowledge and wisdom” dictate over-
turning prior rulings.

Winning or losing, Brennan seems
able to maintain cordial retations
with all the justices. “In 30 years ['ve
sat with 20 justices,” Brennan re-
called, “the original eight, all of
whom are dead,” four others who
have come and gone, and the current
court, “l have never had a cross word
with any of the 20, not one. My per-
sonal relations with everyone have
been most cordial and amiable, how-
ever different our views.”
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- Reagan administration
1.F3

e

is big winner in decisions

By Elder Witt

CONGRESSIONAL QUARTERLY \S %6 5

No matter what happens in November, Ronald Rea-
gan has already won big this year.

Ina sgries of major decisions, the Supreme Court
has put its stamp of approval on the administration’s
proposals for significant changes in national policy on
questionsof civiland individual rights, business, envi-
ronmental and criminal law.

The string of victories marks a dramatic comeback
for the White House. During Reagan's first three years
in office, the high court repeatedly rebuffed adminis-
tration arguments that it was time to rethink the
court’s position on matters ranging from abortion and
busing to tax policy and affirmative action.

This year, the court found the administration's argu-
ments — presented by Solicitor General Rex E. Lee
and his office — considerably more persuasive,

Reagan’s victories wereonly the most visibleaspect
of the most conservative court term in decades.

The 1983-84 term — the 15th since Warren E.
Burger took over the chief justice's post from Earl
Warren — looked like a watershed term, one in which
the Supreme Court turned firmly away from judicial
activismaimed at enlarging individual rights to a new
posture of committed, conservative restraint.

In virtually every area of the law, the court swung
its weight 1o the side of the government, deferring to
the authority of Congress, the executive branch,
states and cities. Of all the groups whose rights were
argued before the court this term, only women came
away with notable victories. And even they could not
claim a clean sweep. '

The court this term declared laws or government
practices in violation of the Constitution in only 17 of
the more than 150 cases it decided. Fifteen of those
involved state laws or practices; only two concerned
federal laws. Those two were the law barring editori-
atizing by public broadcast stations and part of a law
limiting photographic depictions of U.S. currency.

Time and again, the court reversed rulings by the
12 U.S. circuit courts of appeals, which are dominated
by relatively liberal judges named by Democratic
presidents, particularly President Jimmy Carter. The
court reversed lower courts in 93 cases, affirming
themin only 38 — a clear contrast with last term, when
it reversed 80, but affirmed 5S.

The nation's most powerful judges curtailed the
authority of other federal judges to enforce federal
and state laws, insisting that the judiciary should gen-
erally defer tothe “political” branches of government.

Election-year concern about the effect of a second
term for Reagan, in which he might appoint additional
conservative justices, seemed almost irrelevant for
the short term.

By replacing the moderate Potter Stewart with the
conservative Sandra Day O'Connor in 1981, Mr. Rea-
gan has already tipped the balance of the court to the
right. Additional Reagan justices would merely rein-
force that trend — and ensure that it would continue
into the future.

In criminal law, the court’s record over the last
several terms has been decidedly conservative, favor-
ing the arguments of prosecutors and police three or
four times as often as those of defendants. That trend
continued and intensified this year, as the justices
carved out major new exceptions to key evidentiary
rules aimed at protecting the rights of suspects.

Despite its conservative views on criminal law, until
this term the court had continued the Warren court’s
tradition of enlarging the constitution’s protection for
individual rights and civil rights, and expanding the
scope of First Amendinent guarantees.

This year, however, the court breached that tradi-
tion asoften as it honored it. The justices voted to limit
the reach of affirmative action, to narrow the sca.j¢ of
the ban on sex discrimination by federally aided col-
leges, and to make clear that the constitution provides
little protection for the privacy or property of prison
inmates. The court also found no constitutional prob-
lems in congress' decision to deny federal education
aid to young men who failed to register for the draft,
or in a city's move to ban political signs on public
property.

The court was unanimous or nearly sop in an unusu-
ally high percentage of its cases. Almost 70 percent of
its decisions came without dissent or by votes of 8-1
or 7-2, up from 60 percent in the tast term.

When only one member of the court dissented, it
was usually Justice John Paul Stevens, maintaining his

- maverick reputation. When two justices dissented,

they were Thurgood Marshall and William .. Rrennan
Jr. And in well over half of the cases decided by 6-3
votes, the three were Stevens, Brennan and Marshall.

Justices Byron R, White and Harry A. Blackmun
cast the key votes defining the term's conservative
character.

Asinthe 1982-83 term, White was the swing vote in
anumber of cases, and this term, he swung more often
to the conservative than to the liberal side. When the
court divided 6 3 or S-4, White voted with the liberals
inonly one of every four cases, a definite change from
the previous term, when he had joined the liberals —
BBrennan, Marshall, Stevens and Blackmun — on one
of every three close cases.

Justice Blackmun, a reliable new ally of the court's
liberals during the 1982-83 term, pulled away from
them this time around. He voted with the conservative
najority on most of the major issues of the term —
particularly in the field of criminal law, but also to
narrow the reach of affirmative action and of the law
banning scx discrimination. Altogether, Mr. Blac-
kmunsided with the liberals only half as often on close
cases this term as last.

Although the .dministration fared far better than
last term, when it sometimes commanded the vote of
no more than one justice, President Reagan won many
of his legal victories by narrow 5-4 and 6-3 margins.

Mr. Reagan'’s success was due in part to the choice
of issues upon which the administration took a posi-
tion. L.ast term’s major sethacks came on abortion, tax
exemptions for discriminatory private schools, and
rescission of auto seat-belt and air-bag regulations.

In all three, the solicitor general was asking the
courtto approve major changesin settled arcas of law
and public policy, changes sought primarily by conser-
vative activists or by big business.

This year, the administration took its stand on less
explousive issues, endorsing positions supported by a
broader constituency in the nation at large.

Arguing that the primary goal of Warren court rul-
ings separating church and state or guaranteeing fair
treatment for criminal suspects had been attained, the
solicitor general 10ld the justices that lower courts
were taking the precedents one step too far — a trend
the court should halt.

Voluntarily joining pending casesasa*{riend of the

el

couri,” Solicitor General Lee successfully urged the
justices to permit move public use of religious sym-
bols, to curtail the reach of affirmative action, and to
approve new exceptions to the controversial exclu-
sionary rule, which bars use in criminal trials of ille-
gally obtained evidence.

In the major policy-change cases in which the
government was itself a party, administration attor-
neys skillfully tailored their argumentsto the justices’
inclination to take a literal, restrictive view on ques-
tions of statutory law.

The justices approved a narrow view of key sections
of the Clean Air Act aud of Title IX of the 1972 Edu-
cation Amendments, the ban on sex discrimination by
federally funded education programs.

In so doing, the court contributed to a major goal of
the Reagan administration: easing the burden of fed-
eral regulation of Ainerican life.

Mr. Reagan's representatives capitalized on the fact
that he and a majority of the justices share the belief
that the role of the federal judiciary is a limited one
— that judges have no business making policy, but
should defer to the judgment of Congress and the
executive unless a constitutional breach or clear
abuse of administrative discretion is involved.

The administration sounded this theme again and
again in its arguments this year, and the justices
responded in the same key.

“Federal judges — who have no constituency -
have a duty to respect legitimate policy choices madce
by those who do,” declared the court June 25 1n a ease
involving interpretation of the Clean Air Act.

Upholding the administration’s power to restrict
travel to Cuba, the court June 28 reiterated an earlicr
dictate that matters relating to the conduct of foreign
relations “are so exclusively entrusted to the political
branches of government asto be largely immune from
judicial inquiry or interference.”

And a day later, as it upheld the administration’s
rule banning overnight sleeping by demonstrators in
Lafayette Park, Mr. White declared that nothing in the
court's precedents “assign to the judiciary the author-
ity to replace the Park Scrvice as the manager of the
nation's parks or endow the judiciary with the compe-
tence to judge how much protection of park lands is
wise ... "
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rulings handed down in ’84

THE
'ENVIRONMENT

® Clear Mir Act - The administration scored
another victory when the court reinstated clean air
regulations that environmentalists had chalienged as too
permissive. The justices said the Environmental Protection
Agency was acting within its power when it adopted the
so-calted “bubble concept" for enforcing key provisions of
the law in areas that had not yet met national clean-air
standards.

e Offshore Oil Leasing - The justices ruled
that states may not block federal offshore oil lease sales
by arguing that the sales are inconsistent with state plans
for protecting their coastal areas. Such objections may

be raised only at later stages of the developiment process,
when exploration drilling and production begin, the court
said. The justices said lease sales are not actions “directly
affecting” a state’s coastal zone, and thus did not have to
be consistent with state protective plans.

e Pesticide Registration - The court found "no
constitutional infirmity” in key data disclosure provisions of
the federal law that requires pesticide manufacturers to
register their products with the EPA prior to marketing.
The justices said lease sales are not actions “directlty
atfecting” a state's coastal zone, and thus did not have to
be consistent with state protective plans.

e Nuclear Safety - in a case involving the late
Karen Silkwood, the court ruled that juries may assess
punitive damages against employers whose workers are
injured by exposure to radioactive materials. In deciding
Sitkwood v. Kerr-McGee, the justices held that states could
permit such damage awards even in cases where federal
regulators had found no serious violation of federal

nuclear safety rules.

~ ' PERSONAL
. RIGHTS

® Sex Bias - The administration's first major victory
this term came Feb. 28, when the court in Grove City
College v. Bell adopted a narrow view of Title IX.
Discarding a decade of administrative interpretation, the
court ruled that only the particular program receiving
federal aid at a school is affected by the ban. No longer
could the government insist that because a school's
students received federal aid, its athletic program could

~ not discriminate against women students. Congress
moved quickly, however, to amend Title 1X and similarly
worded laws to overturn the court's decision.

The court's record in this area was not unremittingly
conservative. Except for the Title 1X ruling, women did well
again this term, winning decisions applying the job bias
ban of the 1964 Civil Rights Act to partnership decisions
by law firms, and clearing the way for states to compel the
Jayceaes and organizations like it to admit woinen as full
members.

e Affirmative Action - on June 12, the coun
held that Congress had denied federal judges the power to
modify the operation of a valid seniority system in order to

preserve hiring gains under an affirmative action

program. In layolff situations, the traditional “last hired, first
fired" seniority rule prevails, the justices said.

Although the sweep of the court's ruling was not clear,
Attorney General William French Smith claimed the
decision meant that “federal courts cannot impose quotas
based upon racial considerations in employment
relationships”

ol

® Tax Exemptions and Private Schools
= On July 3, the court — which a year earlier had upheid
the power of the Internal Revenue Service to deny
discriminatory private schools tax-exempt status —
blocked a suit by black parents seeking to force the IRS to
toughen its policy.

e Prisoners’ Rights - The same day. the court
held that the Constitut:on does not protect the privacy
of prison inmates. The sweep of Chief Justice Buiger's

" fanguage in this decision caused Juslice Stevens to

protest that the court was taking a "hands-oft” attitude,
leaving prison officials complete discretion to deprive
prison inmates of basic human rights.

e Student Aid/Draft Reqlstrahon ~The
court found nothing unconstitutional about Congress’
denial of federal education aid to young men who failed to
register for the draft. A fower court had declared the
measure an impermissible bill of attainder, imposmng
punishment through legistation and without trial, but the
court reversed that holding and reinstated the law.

e Travel Restrictions - Travelers tost their
chalienge to the administration's power to limit travel to
Cuba. Restrictions imposed in 1982 were justified by
“weighty concerns of foreign policy.” the 5-4 majority saig.

o lllegal Aliens - aliens working illegally in the
United States won a ruling granting them the protection of
federal tabor taw, but in another case. the court upheld the
power of immigration agents to conduct “sweeps” of
factories as they look for illegal aliens. Aliens fighting
deportation with the argument that they will be persecuted
in their home country iost their effor! lo have those
arguments judged by a less strict standard than in the
past.

e Race and Custody - The court ruted that
states may not take the race of a parent's new spouse Into
consideration when naking decisions about the custody of
a child from a forrmer marriage. The adiministration had
urged the court to issue such a decision.

BUSINESS

® Antitrust - The administration this term mounted a
major assault on several aspects of antitrust policy. it
joined cases challenging the ban on resale price
maintenance, the view that "tying” arrangements — in
which a supplier of one product compels customers to buy
a second product as well — are almost always illegal, and
the concept that a company and its wholly owned
subsidiary can conspire together to reduce competition.

The administration won two out of three of these cases.
Congress moved to block the administration's attorney
from arguing the resale price maintenance issue, and the
court decided that particular case without reaching that
issue.

But in March the court held that “tying” arrangements
are not invariably forbidden by the antitrust laws. And in
June, the justices ruled that a parent company and its
wholly owned subsidiary cannot conspire together to
restrain trade.

The court followed the administration’s lead in the other
direction on an antitrust case involving NCAA's control of
televised college foothall. The court ruled that a clear
violation of antitrust law, as both a lower court and the
administration had already decided.

® Home Video/Copyright Law - The coun
finally clarified the copyright situation concerning the home
use of videotape recorders to record copyrighted
television shows, ruling that such a practice was not
copyright infringement.

e Bankruptcy and Labor Contracts -
Business won a short-lived victory Feb. 22 when the court
held that companies filing for bankruptcy could unilaterally
abrogate their labor contracts; Congress quickly reversed
that decision.

@ Cable TV Content - A more lasting success
cafme when the court denied states the power to regulate
the content of cable television broadcasts, saying the
Federal Communications Commission had pre-empted
this area.

e Job Safety, Subpoenas, Job Bias -
Business was far more successful when allied. with

the administration than when it challenged the position of
a federal agency.

The court rejected the businessman's position in cases
involving the right of workers to refuse to work in unsafe
conditions, the government's power to use administrative
suhpoenas to obtain business records, and the
government's pov.et te } 1ing broad job bias charges
against a company.




CONSTITUTIONAL
ISSUES

@ Church-State - In March, the court lowered the
wall of separation between church and state, permitting
the city of Pawtucket, R.1., to include a Nativity scene in its
Christmas holiday display. The administration had urged
the justices to overrule a lower courts banonsucha
display, arguing that the First Amendment did not "require
government wholly and rigidly to exclude religion from

our public occasions.”

e Sign Ban, Sleep-ins,

CurrencI Photos - in later rulings, the court
upheld Los Angeles’ ban on political signs on public
property, the administration’s prohibition on overnight
sleeping in Lafayette Park across from the White House,

" and the century-old law limiting the photographic or

Ry

pictorial reproduction of American money.

® Libel - the press lost in its effort to limit the
jurisdictions in which it could be sued for libel, but won
vigorous affirmation from the court of the vitality of

the landmark 1964 New York Times v. Sullivan ruling
requiring proot of “actual malice" by public figures suing
the media for libel damages.

® Open Courtrooms - The press alsowon
decisions that jury selection proceedings and most pretrial
hearings on contested evidence should be open to
newsmen and the public.

¢ Public Broadcastin% Editorials - in two
of the handful of cases in which the court found a law

unconstitutional, it struck down the 1967 law

banning editorials on public broadcast stations that accept
federal funds and invalidated Maryland's faw restricting the
amount of money that charities could sperJ to raise funds.
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° Exclusnonarx Rule - The court approved two
major exceptions to the controversial exclusionary rule
barring use of illegally obtained evidence. The first
provided that such evidence may be used if it 1s clear that
it would have inevitably been discovered for reasons
independent of the improper police conduct.

And as the term ended, the court gave prosecutors
what they had been seeking for almost two decades — a
“good faith” exception to the rule. The court held that when
police conduct a search based on a warrant, only to find
out later that the warrant was defective, the evidence
obtained in the search may still be used in cour.

® Miranda Warnings - in June. the coun
approved the first exception since 1964 to the rule set out
in Miranda v. Arizona that suspects must be advised of
their rights before they may be questioned. In some
situations, the court held, considerations of public safety
demand that an officer question a suspect first —

about, for exaimple, the where abouts of hiz weapon —
and only then inform him of his constitutional rights.

But later in the term, the court reaffirmed that Miranda
applies to questioning of all persons in custody, regardless
of the seriousness of their alleged offense. Persons
stopped on the road and questioned briefly in regard to
possible tratfic offenses need not be informied of their
nghts immediately, the court heid, but once they are
arrested, they must be advised of their nght to silence and
to the aid of a lawyer.

® Capltal Punishment - in two important rulings
on canital punishment, the court found no constitutional
basis for requiring review by courts of death sentences to
ensure they are proportional to the punishment imposed
on others convicted of similar crimes. Later in the term, the
court upheld the power of trial judges to overrule jury
recommendations of leniency in capital cases and

to Impose a death sentence instead.

® Preventive Detention - The court also upheld
New York's preventive detention law for juveniles, the first
time it had given full consideration to any preventive
detention law.



